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FEDERAL  STATUTES,  ANNOTATED. 


SUPPLEMENT. 


CUBA. 


Vol.  11,  p.  362. 

Cuba,  under  the  military  governor,  a  for- 
eign country.  —  In  U.  S.  v.  Assia,  (1902)  118 
Fed.  915,  it  wae  held  that  Cuba,  under  the 
military  governor,  was  a  foreign  country,  so 

Vol.  II,  p.  364,  cl.  IV. 

Abolition  of  private  franchiae.  —  Tn  (yHeilly 
de  Camera  v.  Brooke,  (1908)  209  U.  S.  45, 
28  S.  Ct.  439,  62  U.  S.  (L.  ed.)  676,  affirnving 
(1906)  142  Fed.  858,  it  appeared  that  the 
defendant,  while  governor  of  Cuba  during  its 
oeenpation  by  the  United  States,  abolished  a 
valuable  franchise  owned  by  plaintiff,  who 
was  a  Spanish  subject.  On  appeal  the  secre- 
tary of  war  of  the  United  States  confirmed 
the'  governor's  order.  Subsequently,  by  the 
so-called  "Piatt  Amendment,"  incorporated 
in  the  treaty  between  the  United  States  and 
the  republic  of  Cuba,  it  was  provided  that 

Vol.  II,  p.  364,  cl.  VI. 

In  Pearcy  v.  Stranahan,  (1907)  205  U.  vS. 
257,  27  S.  Ct.  546,  51  U.  S.  (L.  ed.)  793,  it 
was  held  that  the  Isle  of  Pines  must  be  re- 
garded as  at  least  de  facto  under  the  juris- 
diction of  the  Republic  of  Cuba,  and  hence, 
as  a  "foreign  country"  within  the  meaning 
of  the  Dingley  Tariff  Act  of  July  24,  1897 
(30  Stat.  151,  ch.  11,  2  Fed.  Stat. 
Annot.   391),    since  the  United   States  has 


that  one  committing  a  crime  on  a  vessel  regis- 
tered at  a  Cuban  port  was  not  subject  to  trial 
therefor  in  the  courts  of  the  United  States. 


"  all  acts  of  the  United  States  in  Cuba  during 
its  military  occupancy  thereof  are  ratified 
and  validated,  and  all  lawful  rights  acquired 
thereunder  shall  be  maintained  and  pro- 
tected." It  was  held  that  such  ratification 
was  equivalent  to  an  original  authorization 
of  defendant  by  the  United  States  govern- 
ment to  make  the  order  in  question  and  ex- 
empted defendant  from  any  per.sonal  liability 
to  plaintiff  for  depriving  her  of  her  property 
right  in  the  franchise,  and  transferred  such 
liability,  if  any,  to  the  United  States,  or  to 
the  government  of  Cuba. 


never  taken  possession  of  such  island  as  in- 
cluded in  the  territory  ceded  by  Spain  to  the 
United  States  in  the  treaty  of  peace,  but,  in- 
stead, through  its  legislative  and  executive 
departments,  has  recognized  the  Cuban  gov- 
ernment as  rightfully  exercising  sovereignty 
over  the  Isle  of  Pines  as  a  de  facto  govern- 
ment until  the  de  jure  status  shall  be  de- 
termined. 
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CUSTOMS  DUTIES. 


Vol.  II,  p.  391,  sec.  1. 

Territory  acquired  by  the  United  States  by 
ceaaion.  —  Lincoln  v.  U.  S.,  (1905)  197  U.  S. 
419,  25  S.  Ct-  456,  49  U.  S.  (L.  ed.)  816,  fol- 
Imcing  Fourteen  Diamond  Rings  v.  U.  S., 
(1901)  183  U.  S.  176,  22  S.  Ct.  59,  46  U.  S. 
(L.  ed.)  138,  set  out  in  the  original  note. 

The  treaty  with  Spain  by  which  Porto  Rico 
was  ceded  to  the  United  States,  although 
signed  December  10,  1898,  and  ratified  by 
Spain  (which  was  the  last  to  ratify)  on 
March  19,  1899,  did  not  become  effective  for 
the  purposes  of  the  tariff  laws  until  the  ex- 
change of  ratifications,  April  11,  1899,  and  all 
importations  of  merchandise  arriving  from 
Porto  Rico  at  a  port  of  entry  of  the  United 
States  prior  to  that  date  were  subject  to 
duty.  Armstrong  f?.  Bidwell,  (1903)  124  Fed. 
690.  But  merchandise  arriving  from  Porto 
Rico  at  a  port  of  entry  of  the  United  States 
at  any  time  duringsaid  April  11th  was  not 
subject  to  duty.  Howell  v.  Bidwell,  (1903) 
124  Fed.  688.  Goods  arriving  at  a  port  of 
entry  of  the  United  States  from  the  Philip- 
pine ports  after  the  treaty  took  effect  were 
not  subject  to  duty,  although  they  were 
shipped  prior  to  said  April  11th.  American 
Sugar  Refining  Co.  v,  Bidwell,  (1903)  124 
Fed.  677. 

Rule  of  classification.  —  Where  a  tariff 
enumeration  is  descriptive  of  the  use  of  im- 
ported merchandise,  the  chief  or  predominant 
nse  of  an  article  should  control  in  determining 
whether  or  not  it  comes  within  that  enumera- 
tion.   U.  S.  V.  Lehn,  (1901)  124  Fed.  87. 

Canal  zone.  —  Importations  into  the  United 

Vol.  II,  p.  392,  par.  1. 

Acetic  acid  anhydrid.  —  The  term  "acetic 
acid"  is  not  limited  to  the  article  scientif- 
icfillv  known  by  that  name,  but  is  intended 
as  a  general  commercial  designation  of  a 
class  of  articles  which  are  commercially  so 
known,  and  includes  the  substance  known  as 
"acetic  acid  anhydrid."  Lueders  v.  U.  S., 
(1905)  140  Fed.  070. 

Extract  of  nutgalls.  —  This  paragraph  does 
not  include  extract  of  nutgalls,  consisting 
of  a  mixture  of  powdered  nutgalls  and  water, 
which  contains  some  tannin,  and  from  which 
tannic  acid  may  be  produced.  U.  S.  v.  Proc- 
tor, (C.  C.  A.  1906)  145  Fed.  126,  affirming 
(1905)  139  Fed.  586. 

Mixture  of  boracic  acid  and  borax.  —  In 
Levi  V.  U.  S.,  (1903)  126  Fed.  420,  it  was 
held  that  a  certain  antiseptic  preservative, 
^  consisting  of  an  intimate  mechanical  mixture 
of  boracic  acid  and  borax,  the  former  being 
the  more  valuable  component,  is  an  article 
pot  enumerated  in  the  Tariff  Act  of  July  24, 


States  from  the  Panama  Canal  zone,  since  the 
cession  of  such  territory  to  the  United  States, 
are  dutiable.  David  Kaufman,  etc.,  Co.  r. 
Smith,  (1909)  176  Fed.  887. 

Isle  of  Pines.  — In  Pearcy  v.  Stranahan, 
205  U.  S.  257,  27  S.  Ct.  545,  61  U.  S.  (L. 
ed.)  793,  decided  in  1907,  it  was  held  that 
the  Isle  of  Pines  must  be  regarded  as  at  least 
d€  facto  imder  the  jurisdiction  of  the  Repub- 
lic of  Cuba,  and  hence  as  a  "foreign  coun- 
try "  within  the  meaning  of  the  Dingley  Tar- 
iff Act  of  July  24,  1897  (30  Stat.  L.  161,  ch. 
11),  since  the  United  States  has  never  taken 
possession  of  such  island  as  included  in  the 
territory  ceded  by  Spain  to  the  United  States 
in  the  treaty  of  peace,  but,  instead,  through 
its  legislative  and  executive  departments,  ha» 
recognized  the  Cuban  government  as  right- 
fully exercising  sovereignty  over  the  Isle  of 
Pines  &B  9.  de  facto  government  until  the 
de  jure  status  shall  be  determined. 

Schedule  titles.  —  The  titles  of  the  various 
schedules  in  tariff  acts  are  not  intended  to  be 
perfectly  accurate,  but  furnish  general  in- 
formation only  of  the  articles  enumerated  in 
the  paragraphs  therein.  U.  S.  v.  Brown,  (C. 
C.  A.  1906)   136  Fed.  550. 

Time  duties  due.  —  As  soon  as  imported 
merchandise  subject  to  duty  has  been  en- 
tered inte  the  country,  duties  become  due  on 
same,  whether  the  entry  is  smreptitious  or 
honest.  American  Sugar  Refining  Co.  v.  Bid- 
well,  (1903)  124  Fed.  683;  Cuccio  Di  G.  r. 
U.  S.,  (1909  )  172  Fed.  304;  U.  S.  v.  Ehrgott, 
(1910)  182  Fed.  267. 


1897,  either  aa  ''boracic  acid,"  under  this 
paragraph,  as  "chemical  compounds,"  under 
paragraph  3,  or  as  "borax,"  or  "borate  ma- 
terial," under  paragraph  11,  and  is  therefore 
subject  to  assfsssment  at  the  same  rate  of 
duty  as  boracic  acid,  under  this  paragraph, 
by  virtue  of  section  7,  which  prescribes  that 
"on  articles  not  enumerated,  manufactures 
of  two  or  more  materials,  the  duty  shall  be 
assessed  at  the  highest  rate  at  which  the 
same  would  be  chargeable  if  composed  wholly 
of  the  component  material  thereof  of  chief 
value." 

Oleic  acid  or  red  oil.  —  Paragraph  568  does 
not  include  so-called  "oleic  acid,"  or  red  oil, 
which  •  is  fit  for  other  uses,  although  com- 
monly used  as  soap  stock,  but  it  is  properly 
dutiable  under  paragraph  1.  Hill  t?.  U.  S,, 
(1906)  161  Fed.  475,  81  C.  C.  A.  13,  affirming 
143  Fed.  361. 

Extract  of  nutgalL  —  See  under  this  tKle, 
vol.  2,  p.  395,  par.  20. 
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YoL  n,  p.  398,  par.  8. 


CUSTOMS  DUTIES, 


Vol.  11,  p.  394,  par.  18. 


and  alcohol,  in  which  the  alcohol  mainly 
serves  as  a  preservative  in  the  importation  of 
the  leaves,  but  continues  in  use  after  im- 
portation, for  the  purpose  of  producing  a 
tincture,  although  there  might  be  no  justifi- 
cation for  holding  that  the  purpose  of  using 
the  alcohol  as  a  mere  preservative  determines 
classification  upder  this  provision.  U.  8.  v. 
Stone,  etc.,  Co.,  (C.  C.  A.  1909)  176  Fed.  33, 
reversing  171  Fed.  293. 

Herbs   in  alcohol.  —  See  under  this  title, 
vol.  2,  p.  604,  sec.  6. 


Vol.  II,  p.  392,  par.  2. 

*  Compoud.''  —  In  paragraph  2,  relating  to 
alcoholic  compounds,  the  word  *'  compound " 
is  not  limited  by  any  trade  usage  or  technical 
adaptation,  but  is  used  in  its  common  broad 
sense  of  being  any  union  or  mixture  of  ele- 
ments, ingredients,  or  parts,  as  fine-cut 
herbs  commingled  with  alcohol  and  consti- 
tuting to  some  degree  an  infusion.  U.  S.  v. 
Stone,  etc.,  Co.,  (C.  C.  A.  1909)  175  Fed.  33, 
reversing  171  Fed.  293. 

Mixture  of  fine  cat  herbs  and  alcohol.  —  In 
paragraph  2,  the  term  "alcoholic  com- 
pounds "  includes  a  mixture  of  fine-cut  herbs' 

Vol.  II,  p.  392,  par.  3. 

Bone-size  substitute,  consisting  of  chemical 
starch,  dextrin,  magnesium  chloride,  and 
silica,  which  is  used  for  stiffening  the  backs 
of  fabrics,  is  not  a  preparation  fit  for  use  as 
starch,  under  paragraph  286,  but  is  a  chemi- 
cal compound,  under  paragraph  3.  U.  S.  v. 
Ducas,  (1903)  149  Fed.  253. 

Borate  of  manganese.  —  The  enumeration 
in  paragraph  11,  of  "other  borate  material," 
refers  only  to  borate  materials  found  in  na- 
ture in  a  raw  condition,  such  as  the  "  borates 
of  lime  or  soda"  included  in  the  same  pro- 
rision,  and  does  not  embrace  borate  of  man- 
ganese, or  bormangan,  which  is  a  manufac- 
tured article  made  from  manganese  and 
borates  of  lime  or  soda,  and  which  is  held 
to  be  dutiable  as  a  chemical  compound  or 
salt  under  paragraph  2.  Hempstead  v. 
Thomas,  (C.  C.  A.  1904)  129  Fed.  907,  re- 
versinp  (1903)   123  Fed.  346. 

(Sadnol,  an  extract  of  cod  liver  oil,  which  in 
the  form  in  which  imported  is  not  prepared 
for  the  use  of  the  apothecary  or  physician, 
and  which  is  not  dispensed  in  that  form,  is 
not  a  "medicinal  preparation,"  under  para- 
graph 67,  but  is  dutiable  as  a  chemical  com- 
pound under  paragraph  3.  U.  S.  v,  Merck, 
(1905)  136  Fed.  817,  69  C.  C.  A.  472,  afflrming 
(1903)  126  Fed.  438. 

Vol.  II,  p.  393,  par.  10. 

Blood  chaicoal,  a  substance  which,  like  bone 
char,  is  composed  chiefly  of  carbon,  and  is 
used  for  decolorizing  sugar,  is  not  dutiable 
under  paragraph  97  as  an  article  composed  of 
carbon,   but   either  under  paragraph   10  as 

Vol.  II,  p.  393,  par.  11. 

Borate    of    manganese.  —  See    under    this  title,  vol.  2,  p.  392,  par.  3. 

Mixture  of  boracic  acid  and  borax.  —  See  under  this  title,  vol.  2,  p.  392,  par*  1. 

Vol.  II,  p.  394,  par.  12. 

Synthetic  camphor.  —  See  under  this  title,  vol.  2,  p.  487,  par.  516. 

Vol.  II,  p.  394,  par.  13. 

Predpitated  chalk.  —  The  article  produced  factures"  of  chalk,  within  the  meaning  of 
by  the  artificial  precipitation  of  chalk,  and  paragraph  13,  but  is  chalk  itself,  and  is 
bolting  and  packing  it  in  bags,  is  not  "  manu-       dutiable    under    the    provision    in   the   same 
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Glycerophosphate  of  lime,  though  occasion- 
ally dispensed  medicinally,  is  almost  always 
used  in  combination  with  other  drugs  in  the 
preparation  of  elixirs.  It  has  been  held  that 
it  IS  not  a  "  medicinal  preparation,"  but  a 
"chemical  compound,"  within  the  meaning 
of  paragraph  3.  Klipstein  v.  U.  S.,  (C.  C.  A. 
1909)  167  Fed.  635. 

Olein,  a  distillate  from  wool  grease,  in  the 
form  of  an  oil,  is  not  "  wool  grease,"  within 
the  meaning  of  paragraph  279,  out  is  dutiable 
as  a  "distilled  oil,"  under  paragraph  3. 
Swan,  etc.,  Co.  v.  U.  S.,  (1909)  172  Fed.  173. 

Extract  of  nutgall.  —  See  under  this  title, 
vol.  2,  p.  396,  par.  20. 

Commercial  carbonate  of  baryta.  —  See  un- 
der this  title,  vol.  2,  par.  489. 

Lysol.  —  See  under  this  title,  vol.  2,  p.  393, 
par.  11. 

Muguet  pomade.  —  See  under  this  title, 
vol.  2,  p.  493,  par.  626. 

Mixture  of  boracic  acid  and  borax.  —  See 
under  this  title,  vol.  2,  p.  392,  par.  1. 

Niger-seed  oil.  —  See  under  this  title,  vol 
2,  p.  490,  par.  668. 

Kut  oil.  —  See  under  this  title,  vol.  2,  p. 
493,  par.  626. 

Soluble  creosote.  —  See  under  this  title, 
vol.  2,  par.  624. 


bone  char  by  similitude,  or  at  the  similar 
rate  provided  in  section  6,  for  unenumerated 
manufactured  articles.  U.  S.  v,  Lueders, 
(1906)  148  Fed.  398. 


Yol.  II,  p.  894,  par.  18. 


CUSTOMS  DUTIES. 


Vol.  II,  p.  396,  par.  2a 


paragraph  for  ''  chalk  artificially  precipi- 
tated." U^  S.  V,  Anderson,  (1909)  175  Fed. 
961,  99  C.  C.  A.  461.  Compare  Lyon  v.  U.  S., 
(1903)  121  Fed.  204. 

"  Prepared  for  toilet  purposes."  —  While  in 
the  exception  in  this  paragraph  of  chalk 
"prepared  for  toilet  purposes"  the  prepara- 
tion referred  to  is  not,  perhaps,  such  as  is 
necessary  to  make  a  completed  toilet  article, 
there  must  be  advancement  toward  use  for 
toilet  purposes,  by  the  admixture  of  flavor- 


ing or  other  ingredients,  or  otherwise;  and 
chalk  that  has  &en  merely  precipitated  arti- 
ficially, bolted,  and  packed  in  bags  is  not 
within  that  provision.  U.  S.  v.  Anderson, 
(1909)   176  Fed.  961,  99  C.  C.  A.  461. 

Talc  in  the  form  of  cubes,  which  is  used 
in  making  gas  burners  and  insulators,  is 
dutiable  as  fYench  chalk,  by  similitude,  under 
paragraph  13.  Kraemer  v.  U.  S.»  (1910)  180 
Fed.  63a 


Vol.  II,  p.  394,  par.  15. 

Bleachers'  blue,  which  is  not  used  as  a  color 
or  dye,  but  solely  as  a  bleaching  mixture, 
has  been  held  not  to  be  within  the  provision 
in  paragraph  15,  for  coal  tar  colors  or  dyes, 
but  within  the  further  provision  in  the  same 
paragraph  for  coal  tar  products  or  prepara- 
tions that  are  not  colors  or  dyes.  De  Ronde 
t*.  U.  S.,  (1903)  148  Fed.  663. 

Bromoflnorescic  acid  is  dutiable  as  a  coal 
tar  color  or  dye  imder  paragraph  16.  U.  S. 
r.  Kuttroff,  (1906)  147  Fed.  768,  affirmed  (C. 
C.  A.  1907)  164  Fed.  1004. 

^  Carbolinetun "  or  "carbolinenm  avena- 
rius."  —  The  article  known  as  "  carbolineum  " 
or  ''carbolineum  avenarius,"  which  consists 
of  dead  oil  modified  by  the  action  of  chlorine 
gas,  is  dutiable  under  the  provision  in  para- 
graph 16,  for  ''preparations  of  coal  tar,  not 
colors  or  dyes  and  not  medicinal,  not  specially 
provided  for,"  and  is  not  dutiable  under  the 
provision  for  "  chemical  compounds,"  in  para- 
graph 3,  or  free  of  duty  as  '  dead  or  creosote 
oil,"  under  paragraph  624.  Downing  v.  U.  S., 
(1901)  123  Fed.  1000. 


"Color  or  dye."  —  An  article  which  con- 
tains all  the  essential  elements  and  determine 
inff  characteristics  of  a  color  or  dye,  needing 
only  to  have  its  coloring  properties  rendered 
accessible  by  dropping  it  into  water  contain- 
ing an  alkali,  is  a  color  or  dye  within  the 
meaning  of  paragraph  16.  U.  S.  v.  Kuttroff, 
(1906)  147  Fed.  768,  affirming  (C.  C.  A.  1907) 
154  Fed.  1004. 

Lysoly  a  liquid  substance  in  which  coal  tar 
in  the  origin  of  the  elements  that  give  it  its 
determining  characteristic,  the  chief  use  of 
the  article  being  otherwise  than  as  a  medi* 
cine,  though  used  as  such  to  a  limited  and 
comparatively  insignificant  extent,  is  dutiable 
under  the  provision  in  paragraph  16,  for 
"  preparations  of  coal  tar,  .  .  .  not  medici- 
nal," and  not  under  paragraph  3,  covering 
'*  chemical  compoimds."  U.  S.  v,  Lehn,  (1901) 
124  Fed.  87. 

Phtalic  anhydride  and  tetrachlorphtalic  an- 
hydride.—  See  under  this  title,  p.  392,  par.  1. 

Soluble  creosote.  —  See  under  this  title, 
voL  2,  par.  624. 


Vol.  II,  p.  394,  par.  17. 

Ping-pong  balls  are  not  "  toys,"  as  provided 
for  in  paragraph  418,  but  are  dutiable  under 
paragraph  17  as  articles  of  collodion.  U.  S. 
V.  Strauss,  (1906)  136  Fed.  186,  69  C.  C.  A. 
201,  reversing  (1904)  128  Fed.  473;  U.  S.  v. 
Wanamaker,  (1906)  136  Fed.  266. 

Pyroxylin  rods  partly  finished  are  dutiable 
as  partly  finished  "articles"  of  pyroxylin, 
under  paragraph  17.  Rice  f),  U.  S.,  (1909) 
176  Fed.  681. 


Cinematograph  films.  —  See  under  this  title, 
vol.  2,  p.  469,  par.  403. 

Pyroxylin  smokers'  articles.  —  See  under 
this  title,  p.  481,  par.  469. 

Toys  made  of  celluloid.  —  See  imder  this 
title,  voL  2,  p.  472,  par.  418. 

Umbrella  sticks  with  cellnloid  handles. — 
See  under  this  title,  p.  481,  par.  426. 


Vol.  II,  p.  395,  par.  20. 

Articles  used  in  dyeing  or  tanning  are  not 
"  drugs,"  within  the  meaning  of  that  ex- 
pression as  used  in  paraerraph  20  and  para- 
graph 648;  that  term  being  limited  in  its 
common  acceptance  to  medicinal  preparations, 
though  broadly  it  may  include  all  prepara- 
tions used  in  the  arts.  Leber  f.  U.  S.,  (1904) 
135  Fed.  243. 

Chrysarobin  is  dutiable  as  a  drug  advanced 
in  value,  under  paragraph  20,  and  not  as  a 
medicinal  preparation,  under  paragraph  68. 
Levi  ».  U.  S.,  (1905)  140  Fed.  126. 

Extract  of  nutgalls,  an  article  which  is 
made    by    grinding    nutgalls,    digesting    the 


powder  in  water,  and  filtering  to  remove  im- 
purities, a  chemical  being  added  as  a  pro- 
servative  without  working  any  chemical 
change,  is  not  dutiable  as  tannin  or  tannic 
acid,  under  paragraph  I,  nor  as  a  chemical 
compound  under  paragraph  3,  but  either 
directly  or  by  similitude  as  "drugs,  such  as 
.  .  .  nutgalls,  .  .  .  advanced  in  value  or 
condition,"  under  paragraph  20.  Proctor  r. 
U.  S.,  (1906)  139  Fed.  586. 

Powered  opium  is  a  "  drug  advanced  in 
value  or  condition,"  within  the  meaning  of 
paragraph  20,  rather  than  opium  crude  or 
unmanufactured,  under  paragraph  43.    U.  8. 
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t^.  McKeflflon,  (1900)  172  Fed.  168,  following 
Merck  r.  U.  S.,  (1906)  151  Fed.  14,  80  C  C.  A. 
510. 

Scammony  xetiBy  prepared  from  gum  scftm- 
mony,  or  scammony  root,  and  used  princi- 
pidly  in  compounding  medicines,  is  dutiable 
as  a  drug  advanced  in  value  or  condition,  un- 
der paragraph  20,  rather  than  as  a  medicinal 
preparation,  under  paragraph  67.  U.  S.  t7. 
Martin,  (1907)  155  Fed.  264. 


Balsam  in  capsules.  —  See  under  this  title, 
vol.  2,  p.  400,  par.  68. 

Capers  pickled  in  vinegar.  —  See  under  thia 
title,  vol.  2,  p.  431,  par.  241. 

Herbs  in  alcohol.  —  See  under  this  title,  voL 
2,  p.  504,  sec.  G. 

Persian  berry  extract.  — See  under  this 
title,  vol.  2,  p.  504,  sec  6. 

Wai  san.  —  See  under  this  title,  vol.  2,  p. 
433,  par.  257. 


Vol.  II,  p.  395,  par.  22. 

Sztxact  of  mangrove  bark.  —  See  under  this  title,  vol.  2,  p.  488,  par.  542. 


Vol.  II,  p.  396,  par.  23. 

GcUtin.  —  So-called  "finings,"  an  article 
consisting  of  gelatin  containing  considerable 
proportion  of  sulphurous  acid  or  sulphite  as 
a  preservative,  is  dutiable  as  "  gelatin,"  under 
paragraph  23,  and  not  as  a  manufacture  of 
gelatin,  under  paragraph  450,  or  as  an  un- 


enumerated  manufactured  article,  under  sec« 
tion  6.  Sonoma  Wine,  etc.,  Ca  v.'  U.  S., 
(1900)  123  Fed.  999. 

Bone  site.  — See  under  this  title,  vol.  2, 
p.  504,  sec.  6. 


Vol.  II,  p.  396,  sec.  32. 

Solvble  greaaa.  —  See  under  thia  title,  toI.  2,  p.  604,  aac.  6L 


Vol.  II,  p.  397,  par.  40. 

Meaanrement.  —  The  description  of  mer- 
chandise in  an  invoice  as  contained  in  "gal- 
lon" tins  is  not  to  be  taken  as  conclusive 
against  the  importers,  as  fixing  the  amount 
contained  in  the  tins  for  the  assessment  of 
duty.  Such  descriptions  do  not  purport  to 
indicate  exactly  the  amount  so  contained, 
and  it  is  the  duty  of  government  officers  to 
ascertain  as  nearly  as  possible  the  quantity 
imported.  U.  S.  v.  Zucca,  (1907)  154  Fed. 
172. 


Olive  oil  in  large  cana.  — In  U.  S.  ff.  La 
Manna,  (1907)  154  Fed.  927,  aHirmed  (Q  C. 
A.  1908)  158  Fed.  1022,  the  court  in  constru- 
ing paragraph  40,  providing  (1)  for  olive  oil 
**  in  bottles,  jars,  tins,  or  similar  packages," 
and  (2)  for  "olive  oil  not  specially  provided 
for,"  held,  that  oil  in  five-gallon  tins,  in 
which  form  it  is  not  sold  to  the  consumer 
but  to  hotels  and  retail  dealers,  is  not  sub- 
ject to  the  first  provision,  but  to  tlw  latter. 


Vol.  II,  p.  397,  par.  43. 

Powdarad  optnm.  —  See  -  under   this   title^  Tol.  2,  p.  396,  par.  2QL 

Vol  II,  p.  398,  par.  53. 

Bnamd  paint.  — See  under  this  title,  voL  2,  p.  309,  par.  57. 


Vol  II,  p.  398,  par.  54. 


Colon  containing  lead.  —  The  provision  for 
"colors  .  .  .  not  containing  quicksilver,  but 
.  .  .  containing  lead,"  in  paragraph  54,  is  a 
more  specific  enumeration  of  colors  contain- 
ing lead  than  the  provision  for  "  colors  .  .  . 
not  otherwise  specially  provided  for,"  in 
paragraph  58.  U.  S.  c.  Marsching,  (1909) 
177  Fed.  693. 

Vol  II,  p.  399,  par.  57. 

Snamel  paint.  — In  Pomeroy  v.  U.  S., 
(1909)  126  Fed.  583,  it  was  held  that  certain 
so-ealled  enamel  paint,  consisting  of  a  white 
paint  containing  dnc,  but  not  containing 
load,  ground   in   linseed   oil,  varnish   being 

F.  S.  A.  Siipp,^6X  061 


Lakes  containing  lead  are  more  specifically 
provided  for  as  "colors  .  .  .  containing 
lead,"  under  paragraph  54,  than  as  "  lakes 
.  .  .  not  specuilly  provided  for,"  under  para- 
graph 58.  U.  S.  9.  G.  Siegle  Co.,  (1909)  175 
Fed.  885. 


added  to  give  a  gloos,  but  without  affecting 
the  character  of  the  mixture  as  a  paint,  is 
more  specifically  enumerated  under  the  pro- 
vision in  paragraph  57,  for  "white  paint  or 
pigment  containing  zinc,  but  not  contamiug 
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lead/'  than  under  the  provision  in  paragraph 
63,  for  "  varnishes,"  or  that  in  paragrapn  68, 
for  "all  paints,  .  .  .  whether  crude  or  dry 
or  mixed,  or  ground  with  water  or  oil  or  with 
solutions  other  than  oil,  not  otherwise  spe- 
cially provided  for."  To  the  same  effect  see 
IT.  S.  17.  Bird,  (1909)  167  Fed.  319,  92  C.  C. 
A.  631. 

Lithofone.  —  Where  it  was  proved  that 
lithofone,  composed  of  70  per  cent,  sulphite 
of  barytes  and  30  per  cent,  sulphide  of  zinc, 
was)  known  as  "  lithofone,"  whether  dry  or 
ground  in  oil,  and  by  commercial  designation 
was  known  as  "  sulphide  of  zinc  white,"  it 
was  classifiable  for  duty  as  such  under  para- 

Vol.  II,  p.  400,  par.  67. 

Hyosdn  hydrobromatef  shown  to  be  a 
chemical  salt  of  solely  medicinal  use,  in  the 
preparation  of  whioh  alcohol  is  necessarily 
used,  was  dutiable  under  the  Tariff  Act  of 
1890,  paragraph  74,  as  a  medicinal  prepara- 
tion in  the  preparation  of  which  alcohol  is 
used,  and  not  under  paragraph  76  of  that  Act 
as  a  chemical  compound  or  salt.  Schering  v. 
U.  S.,  (1900)  119  Fed.  472. 

''Medicinal  preparations"  defined. -- The 
expression  "  medicinal  preparations,"  as  used 
in  the  Tariff  Act,  means  such  articles  as  are 
of  use,  or  believed  by  the  prescriber  or  user 
fairly  and  honestly  to  be  of  use,  in  curing,  or 
alleviating,  or  palliating,  or  preventing  some 
disease  or  affection  of  the  human  frame. 
Dodge  r.  U.  S.»  (1891)  130  Fed.  624. 

Preparations  in  which  alcohol  may  or  may 
not  be  118^.  —  This  paragraph  applies  to  an 
import  which  is  a  medicinal  preparation  in 
the   preparation    of   which   alcohol   is   used, 

Vol.  II,  p.  400,  par.  68. 

Adeps  lanse.  —  The  provision  for  "wool 
grease,"  in  paragraph  279,  does  not  include 
the  refined  and  expensive  products  from  wool 
grease,  known  as  "  adeps  lan«e  anhydrous " 
and  "adeps  lansB  cum  aqua,"  and  used 
medicinally,  which  are  properly  classified  un- 
der paragraph  68.  Zinkeisen  t*.  U.  S.,  (1909) 
167  Fed.  312,  92  C.  C.  A.  624. 

Balsam  in  capsules.  —  Gelatin  capsules  con- 
taining balsam  are  dutiable  as  "medicinal 
preparations"  under  paragraph  68,  and  not 
dutiable  under  paragraph  20  relating  to 
drugs  such  as  "balsams  .  .  .  advanced  in 
value  or  condition,"  or  free  und^r  paragraph 
618  for  drugs,  including  "  balsams  ...  in  a 
crude  state  and  not  advanced  in  value  or 
condition."  U.  S.  v,  Lehn,  (1909)  172  Fed. 
171. 

Creolin-pearson  is  not  a  medicinal  prepara-^ 
tion  within  the  meaning  of  paragraph  68.' 
Merck  r.  U.  S.,  (1903)  147  Fed.  896. 

Hezamethylentetramin  is  a  medicinal 
preparation  in  the  preparation  of  which  alco- 
hol is  not  used,  within  the  meaning  of  para- 
graph 08.    Lehn  \\  U.  S.,  (1906)  147  Fed.  640. 

Ichthyol  sodinm. ->-•  Inasmuch  as,  techni- 
cally and  commercially,  the  term  "ichthyol" 
includes  no  other  ichthyol  compounds  than 
ichthyol  ammonium,  the  unqualified  enumera- 


graph  57,  and  not  as  a  white  paint  or  pig- 
ment containing  zinc,  but  not  containing  lead. 
Gabriel  r.  U.  S.,  (C.  C.  A.  1903)  123  Fed.  296, 
alJUrminu  (1902)  114  Fed.  401,  set  out  in  the 
original  note. 

Chlorophyll.  *- See  under  this  title,  vol.  2, 
p.  604,  sec.  6. 

Colors  containing  lead.  —  See  under  this 
title,  vol.  2,  p.  398,  par.  64. 

Enamel  paint.  —  See  under  this  title,  vol. 
2,  p.  399,  par.  57. 

"  Flitters."  —  See  under  this  title,  vol.  2,  p. 
420,  par.  175. 

Persian  berry  extract  —  See  under  this 
title,  vol.  2,  p.  504,  sec.  6. 


though  alcohol  need  not  be,  and  sometimes 
is  not,  used  in  the  preparation  of  the  article. 
U.  S.  r.  Schering,  (C.  C.  A.  1903)  123  Fed. 
65,  reversing  (1900)  119  Fed.  473,  cited  in  the 
original  note. 

Presumption.  —  In  the  absence  of  evidence 
that  alcohol  was  not  used  in  the  preparation 
of  the  import,  it  will  be  presumed,  in  sup* 
port  of  the  collector's  assessment,  that  it 
was  so  used.  U.  S.  v,  Schering,  (C.  C.  A. 
1903)  123  Fed.  65,  reverHng  (1900)  119  Fed. 
472. 

Euquinine.  —  See  under  this  title,  vol.  2,  p. 
496,  par.  647. 

Gaduol.— ^See  under  this  title,  vol.  2,  p. 
392,  par.  3. 

Glycerophosphate  of  lime.  —  See  under  this 
title,  vol.  2,  p.  392,  par.  31. 

Scammony  resin.  — See  under  this  title, 
vol.  2,  p.  396,  par.  20. 


tion  of  "  ichthyol "  in  paragraph  626  should 
not,  in  the  absence  of  wo^s  indicating  an 
intention  to  include  such  compounds,  be  held 
to  include  ichthyol  sodium,  which  is  prop- 
erly classified  under  paragraph  68.  Merck  v. 
U.  S.,  (1910)  177  Fed.  482. 

Orange-flower  water  and  roie  water,  which 
are  articles  used  to  some  extent  medicinally, 
but  chiefly  for  other  purposes  not  mentioned 
in  any  enumerations  of  the  tariff,  were  duti- 
able as  "  medicinal  preparations  "  under  the 
Tariff  Act  of  March  3,  1883,  ch.  121,  Schedule 
A,  22  Stat.  L.  494,  and  not  according  to  the 
provisions  of  sections  2499  and  2513,  R. 
S.,  as  amended  by  section  6  of  said  Act, 
22  Stat.  L.  489,  491,523,  relating  to  articles 
not  "  enumerated  "  in  said  Act.  Dodge  t?.  U. 
S.,  (1891)  130  Fed.  624. 

Paraldehyde,  though  produced  from  alde- 
hyde, which  is  a  by-product  in  the  distilla- 
tion of  alcohol,  but  contains  no  alcohol,  is  a 
medicinal  preparation  in  the  preparation  of 
which  alcohol  is  not  used,  within  the  mean- 
ing of  paragraph  68.  Merck  r.  U.  S.,  (1906) 
147  Fed.  895. 

Salol,  being  a  medicinal  preparation  in  the 
preparation  of  which  alcohol  may  or  may 
not  be  used,  was  dutiable  under  the  Tariff 
Act  1890,  paragraph  76,  as  a  chemical  con^- 
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pound  or  salt,  and  not  under  paragraph  74  o! 
that  Act  covering  medicinal  preparations  in 
the  making  of  which  alcohol  is  used.  Sche- 
ri^  F.  U.  S.,  (1900)  119  Fed.  472. 

'^thraz  vaccine"  or  " blacklegs*  —  See 
under  this  title,  vol.  2,  d.  499,  par.  692. 

Chrysarobin*  —  See  unaer  this  title,  vol.  2, 
p.  395,  par.  20. 


flolul  waters.  — See  under  this  title,  vol. 
2,  p.  604,  sec.  0. 

Ouataha.  —  Bee  under  this  titte,  vol.  2,  p. 
488,  bdr.  648. 

''  Medicinal    preparations  ^    defbiM.  ^  See 

under  this  title,  vol.  2,  p.  400,  par.  67. 

Medicated  fruit  Juice.  — See  under  this 
title,  vol.  2,  p.  441,  par.  299. 


Vol.  II,  p.  401,  par.  70. 

Tooth  soap.  — See  under  this  title,  irol.  ft,  p.  401,  pah  TB. 


Vol.  II,  p.  401,  par.  72. 

Tooth  soap.  —  The  provision  in 'paragraph 
72.  for  "  all  descriptions  of  toilet  soap,"  con- 
stitutes a  more  specific  enumeration  of  tooth 
soap,  used  as  an  application  to  the  teeth, 
than  does  the  provision  in  paragraph  70,  for 


''  preparations  used  as  applications  to  tho 
.  .  .  teeth,  .  .  .  such  as  .  .  .  dentifrices. 
»  .  .  not  specially  provided  for."  U.  S.  c. 
Park,  (1907)  166  Fed.  143. 


Vol.  II,  p.  402,  par.  82. 

Rubber  spongiM. -« See  under  this  title,  vol.  2,  p.  478,  par.  449. 


Vol.  II,  p.  402,  par.  87. 

Masnesia  brick.  —  Fleming  17.  U.  S.,  (1899) 
124  Fed.  1014,  following  Fleming  Cement, 
etc.,  Co.  V.  U.  S.,  (1897)  84  Fed.  158,  set  out 
in  the  original  note. 

Retort  settings  (fire-brick)  weighing  more 
than  ten  pounds  are  dutiable  by  similitude  as 
^  fire-brick  weighing  not  more  than  ten 
pounds  each,"  under  paragraph  87i  U.  S.  v. 
Behrend,  (1909)  167  Fed.  317,  92  C.  C.  A. 
629. 


Welsh  quarry  tiles.  —  So-called  "Welsh 
quarries  "  are  not  dutiable  as  '*  tiles "  under 
paragraph  88,  but  under  paragraph  87  as 
"brick,  other  than  fire  brick,"  which  they 
closely  resemble  in  material,  quality,  texture, 
and  the  use  to  which  they  are  put,  within 
the  meaning  of  the  so-called  "  similitude 
clause"  in  section  7.  Traitel  t?.  U.  S.,  (1904) 
131  Fed.  994. 


Vol.  II,  p.  402,  par.  88. 

Flint  tilea.  — Of  the  provision  In  para- 
graph 88,  first,  for  "  tiles,  plain  unglazed,  one 
color,  exceeding  two  square  inches  in  size," 
and  second,  for  tiles  "  semi -vitrified,  flint," 
etc,  the  latter  is  more  specific;  and  tiles  em- 


braced in  both  descriptions  are  dutiable  ttndor 
the  latter.  Schroeder  t\  U.  S.,  (1907)  150 
Fed.  957,  84  C.  C.  A.  457. 

Welsh  quarry  tiles.  —  See  under  this  title, 
vol.  2,  p.  402,  par.  87. 


VoL  II,  p.  403,  par.  92. 

Compoaitioti  pumice  atone.  — The  article 
known  as  "composition  pumice  stone,*'  con- 
sisting of  ground  pumice  stone  mixed  with 
clay,  in  the  form  of  bricks  or  cakes,  is  not 
dutiable  under  the  provision  in  paragraph  97, 
for  ''articles  and  wares  composed  wholly  or 
in  chief  value  of  earthy  or  mineral  substances 


.  .  .  not  decorated,"  but,  by  virtue  of  tlie 
similitude  clause  in  section  7  of  said  Act,  i^^ 
dutiable  under  paragraph  92,  as  b«?n»?  s\ib- 
stantially  similar  in  texture,  material,  and 
use  to  the  "  pumice  stone,  wholly  or  partially 
manufactured,"  therein  enumerated.  Wad- 
dell  V.  U.  S.,  (1900)  124  Fed.  301. 


Vol.  II,  p.  403,  par.  93. 

Allowance  for  moisture.  —  Under  paragraph 
93,  making  china  clay  dutiable  by  the  ton, 
duty  may  properly  be  laid  upon  the  actual 
wei^t  of  the  dav  and  the  moisture  therein. 
If  the  moisture  is  not  more  than  is  ordi- 
aarfly  found;  but  duty  should  not  be  exacted 
on  an  abnormal  amount  of  moisture.  Perkins 
t.  U.  8.,  (1908)  100  Fed.  272. 


Asphaltum  maatic,  consisting  of  limestone 
rock  asphalt,  which,  after  having  been  re- 
duced to  a  powder  and  had  bitumen  added 
to  it,  has  been  made  into  round  cakes  weigh- 
ing about  fifty-five  pounds  each,  is  dutiable 
uhder  the  provision  in  this  paragraph  for 
"asphaltum  and  bitumen,  not  specially  pro- 
vide for,    ...    if  dried  or  otherwise  ftd* 
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vanced  in  any  manner/'  and  not  under  the 
provision  in  the  same  paragraph  for  "lime- 
stone rock  asphalt  containing  not  more  than 
fifteen  per  centum  of  bitumen/'  Saacke  17. 
U.  S.,  (190O)  122  Fed.  896;  Gabriel  r.  U.  S., 
(1900)  122  Fed.  89a 

Tzade  custom.  —  Under  paragraph  93,  mak- 
ing china  clay  dutiable  by  the  ton,  the  duty 


on  china  clay  in  casks  may  properly  be  based 
on  the  actual  weight  of  the  importation,  re- 
gardless of  the  custom  of  the  trade  to  con- 
sider a  cask  as  half  a  ton  and  to  pay  for  it 
on  that  basis.  Perkins  v.  U.  S.,  (1908)  ito 
Fed.  272. 

PlaitiUna  or  modeling  cUy.  — Sm  under 
this  title,  vol.  2,  p.  604,  sec.  6. 


Vol.  II,  p.  403,  par.  94. 

Caimelite  ware.  —  See  under  this  title,  toL  2,  p.  404,  par.  96. 
Sarreguemines  ware.  —  See  under  this  title,  vol.  2,  p.  404,  par.  96. 


Vol.  II,  p.  404,  par.  95. 

Bottle  ftoppers  of  china  or  poroeUin,  on 
which  there  have  been  printed  in  various 
colors  firm  names,  and  trademarks  indicated 
by  various  devices,  such  as  a  monogram,  a 
star,  a  bird,  a  lion,  etc.,  were  held  not  to  be 
ornamented  or  decorated,  within  the  meaning 
of  paragraphs  84,  86,  Tariff  Act  Aug.  27, 
1894,  relating  to  various  kinds  of  earthen- 
ware when  *'not  changed  in  condition  by 
superadded  ornamentation  or  decoration" 
(paragraph  84),  and  when  "printed  or  other- 
wise decorated  in  any  manner"  (paragraph 
86),  and  were  dutiable  under  the  former,  and 


not  the  latter,  of  those  provisions.  U.  S.  v. 
Borsfeldt,  (1900)   123  Fed.  196. 

"Carmelite  ware,**  consisting  of  earthen 
cooking  ware  of  a  dark  brown  color,  some  of 
the  articles  having  a  white  lining  and  some 
no  lining,  is  not  within  the  provision  for 
"  common  .  .  .  brown  .  .  .  earthenware,** 
in  paragraph  94,  but  is  within  paragraph  95. 
Thumauer  v.  U.  S.,  (1908)  166  Fed.  62. 

Bath  babies  and  position  babies.  —  See  un- 
der this  title,  vol.  2,  p.  472,  par.  418. 

Plaster  of  paris  statuettes.  —  See  under 
this  title,  vol.  2,  p.  479,  par.  460. 


Vol.  II,  p.  404,  par.  96. 

Cooking  dishes.  —  China  cooking  and  serv- 
ing dishes  of  which  the  sloping  undersides 
are  irregularly  colored  brown  in  order  to 
conceal  smoke  and  finger  marks,  and  without 
decorative  effect,  are  dutiable  as  undeoorated 
china  under  paragraph  96.  Thumauer  t?.  U. 
S.,  (C.  C.  A.  1908)  169  Fed.  122,  reverHng 
(1907)  162  Fed.  660. 

Sarthenware  with  one  color  glaie.  —  Earth- 
enware to  which  a  single  color  glaze  has 
been  added  is,  under  paragraph  96,  not  only 
''decorated,"  but   may   also   be   reasonably 


concluded  to  be  "  stained,"  within  the  mean- 
ing of  the  paragraph.  U.  S.  v.  Straus,  (1909) 
168  Fed.  669. 

Sarreguemines  ware.  —  In  the  provision  for 
"common  yellow  .  .  .  earthenware,"  in 
paragraph  94,  *' common"  is  not  a  commer- 
cial, but  a  descriptive,  term,  and  Sarregue- 
mines ware,  which  is  of  a  superior  quality,  !a 
not  within  such  provision,  but  is  dutiable 
under  paragraph  96.  U.  S.  v.  Reugger, 
(1908)   167  Fed.  142. 


Vol.  II,  p.  404,  par.  97. 

Articles  made  from  Jade.  —  Articles,  such 
as  tableware,  ornaments,  etc.,  manufactured 
from  jade,  are  dutiable  under  this  paragraph 
covering  "  articles  and  wares  composed  wholly 
or  in  chief  value  of  .  .  .  mineral  substances." 
and  are  not  within  the  provision  in  paragraph 
436  for  "precious  stones/'  or  that  in  section 
6  for  unenumerated  articles.  Tiffany  v,  U. 
S.,  (1903)  126  Fed.  266.. 

Fire  brick.  — The  rule  that  the  provision  in 
paragraph  97,  for  decorated  and  undecorated 
articles  composed  of  mineral  substances,  does 


not  cover  articles  not  susceptible  of  decora- 
tion, excludes  from  that  paragraph  fire  brick, 
which  can  be,  but  never  are,  decorated.  IT. 
8.  t*.  Behrend,  (C  C.  A.  1909)  167  Fed.  317. 

Blood  charcoaL  — See  under  this  title,  vol. 
2,  jp.  393,  par.  10. 

Composition  pumice  stone.  —  See  under  this 
title,  vol.  2,  p.  403,  par.  92. 

Jewels  for  bearings.  —  See  under  this  title, 
vol.  2,  p.  474,  par.  436. 

Monuments  in  sections.  —  See  under  this 
title,  vol.  2,  p.  409,  par.  118. 


Vol.  II,  p.  404,  par.  98. 

Carbon  sticks  of  various  lengths,  to  be  cut 
in  required  lengths  and  finished  for  electric 
lighting,  are  dutiable  under  paragraph  98,  as 
beinff  similar  in  quality  and  use  to  the  articles 
mmioned  in  th«t  p<Mnigraph.   U,  S,  v.  Down- 


ing, (1906)  201  U.  S.  364,  26  a  Ct  476,  60 
U.  S.  (L.  ed.)  786,  reveraing  (C.  C.  A.  1904) 
129  Fed,  90,  which  afflrme^  (1903)  120  Fed. 
1014« 
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Vol.  II,  p.  405,  par.  99. 

Bottle  fittings.  —  In  imposiiiff  the  ad  va- 
loirem  duty  provided  by  paragraph  99,  on  filled 
bottles,  there  should  be  taken  as  the  dutiable 
Talue  of  the  bottles  only  the  value  of  the 
bottles  by  themselves,  exclusive  of  corks,  cap- 
sules, labels,  reed  envelopes,  wooden  cases, 
cost  of  filling,  etc,  all  of  which  should  be  at- 
tributed to  the  contents  rather  than  to  the 
bottles.  Hayes  v.  U.  S.,  (C.  C.  A.  1900)  160 
Fed.  63.  Contra,  Leggett  r.  U.  S.,  (1906)  138 
Fed.  970. 

Filled  bottles.  —  Bottles  are  not  provided 
for  by  the  enumeration  in  paragraph  268,  of 
"anchovies  ...  in  bottles,"  or  by  enact- 
ment in  paragraph  276,  that  the  dutiable 
weight  of  "  fluid  extract  of  meat  .  .  .  shall 
not  include  the  weight  of  the  package  in 
which  the  same  is  imported,"  but  when  im- 
ported filled  with  articles  dutiable  under  said 
provisions,  are  separately  subject  to  the  duty 
provided  in  paragraph  90,  for  glass  bottles 
tiled.  **  not  otherwise  specially  provided  for." 
Smith  v.  U.  &,  (1903)  124  Fed.  291,  afflrmed 
(C.  C.  A.  1904)  130  Fed.  104. 

Glass  bottles  filled  with  merchandise   at 


ad  valorem  rates,  holding  not  more  than  a 
pint,  were  not  subject  to  duty  under  Tariff 
Act  1894,  paragraph  88,  as  vials  holding  not 
more  than  a  pint  and  not  less  than  a  quarter 
of  a  pint,  or  as  "  all  other  glassware."  U.  S. 
17.  Austin,  (1903)  121  Fed.  729,  68  C.  C.  A. 
149. 

Koch  fiasks^Wottlf  fiasks.  —  Certain  bot- 
tle-like containers,  of  glass,  used  in  chemical 
operations,  and  known  as  Koch  flasks,  and 
certain  so-called  Woulf  flasks,  shaped  like 
bottles,  but  having  two  or  three  necks  apiece, 
are  "  bottles  "  or  "  jars,"  within  the  meaning 
of  paragraph  99.  Eimer  v.  U.  S.,  (1903)  126 
Fed.  439. 

Blown  glass  flasks  for  chemical  laboratories. 
—  See  under  this  title,  vol.  2,  p.  405,  par. 
100. 

Bottles  with  cut  glass  stoppers.  —  See  un- 
der this  title,  vol.  2,  p.  406,  par.  100. 

Bottles  with  mountings.  —  See  under  this 
title,  vol.  2,  p.  423,  par.  193. 

Ground  glass  bottles.  — See  under  this 
title,  vol.  2,  p.  406,  par.  100. 


Vol.  If,  p.  405,  par.  100. 

"  Blown  glassware  "  includes  articles  blown 
in  a  mold  as  well  as  free-handed.    U.  S.  v,' 
Heil  Chemical  Co.,  (1910)   178  Fed.  637,  102 
C.  C.  A.  47. 

Blown  i^ass  flasks  for  chemical  laboratories. 
—  The  term  "bottles,"  in  paragraph  99,  has 
a  meaning  that  excludes  blown  glass  flasks 
for  chemical  laboratories.  Such  articles  are 
dutiable  under  paragraph  100,  as  "blown 
glassware."  Eimer  v.  U.  S.,  (C.  C.  A.  1909) 
168  Fed.  240. 

Bottles  with  cut  glass  stoppers.  —  Filled 
bottles,  with  cut  glass  stoppers,  the  bottle 
neck  and  the  stopper  being  ground  to  fit  each 
other,  and  the  stopper  not  being  capable  of 
use  in  any  other  bottle,  are  dutiable  as  en- 
tireties, rather  than  separately  from  the 
stoppers.  Park  t?.  U.  S.,  (1909)  174  Fed.  831, 
foUotdng  UUrd  r.  U.  S.,  (1904)  128  Fed. 
422,  63  C.  C.  A.  164. 

DNBConted  glassware.  —  Glassware  orna- 
mented with  metal  filigree  work  was  held  to 
be  dutiable  as  "  articles  of  glass,  .  .  .  oma* 
mented,  decorated,"  etc,  under  paragraph  100, 
regardless  of  whether  glass  or  metal  is  the 
component  of  chief  value.  Gallenkamp  v. 
Rachman,  (1906)  147  Fed.  769. 

Etching  not  for  ornamentation.  —  The  pro- 
Tision  in  paragraph  100,  for  "  articles '  of 
glass,  .  .  .  etched,  ...  or  otherwise  orna- 
mented, decorated,"  etc,  does  not  apply  to 
srtides  that  have  been  etched  otherwise  than 
for  ornamentation  or  decoration.  Eimer  v.  U. 
SL,  (1903)  126  Fed.  439. 

GftVfe  iJssses,  consisting  of  sections  of 
glass  tubes  ready  for  mounting,  made  by  a 
workman's  inserting  a  hollow  iron  rod  into  a 
pot  of  molten  glass,  and  blowing  a  bulb  from 
the  glass  adhering  to  the  rod,  and  again  dip- 
ping the  bulb  into  the  pot  to  secure  the  ad- 
MTOice  of  enough  more  glass  to  draw  out  Mie 


tube  to  the  required  length,  is  "blown  glass- 
ware," within  this  paragraph,  and  taxable 
thereunder,  and  not  under  paragraph  112  as 
manufactures  of  glass  not  specially  provided 
for.  Rogers  v.  U.  S.,  (1903)  121  Fed.  646,  67 
C.  C.  A.  608,  afflrminff  (1902)  116  Fed.  233. 

Glass  eyes  for  dolls,  in  which,  in  order  to 
complete  the  resemblance  to  the  human  eye, 
the  iris  and  the  pupil  have  been  skilfiilly 
painted  or  traced,  are  within  the  provision  in 
this  paragraph  for  "  articles  of  glass,  .  .  . 
painted  ...  or  otherwise  ornamented,  deco- 
rated," etc  R.  Hoehn  Co.  t?.  U.  S.,  (1904)  139 
Fed.  301,  afflrmed  (C.  C.  A.  1905)  142  Fed. 
1038. 

Ground  glass  bottles.  —  Glass  lK)ttles  hav- 
ing the  words  "  Thos.  McMullen  &  Co.'s  White 
Label"  ground  thereon  by  means  of  the 
process  of  sand-blasting  were  held  to  be 
dutiable  under  the  provision  in  paragraph  100, 
for  "glass  bottles,  .  .  .  ground,"  and  not 
under  paragraph  99,  relating  to  "  plain  .  .  . 
glass  bottles."  McMullen  t?.  U.  S.,  (1901)  123 
Fed.  847. 

Microscope  slides.  —  In  paragraph  100,  pro- 
viding for  "vessels  or  articles  of  glass,  .  .  . 
all  the  foregoing,  filled  or  unfilled,  and 
whether  their  contents  be  dutiable  or  free," 
the  reference  to  the  filling  of  such  articles 
does  not,  in  view  of  the  history  of  the  legis- 
lation, imply  that  only  articles  capable  of 
being  used  as  containers  are  covered  by  the 
paragraph;  and  microscope  slides  cannot  for 
that  reason  be  excluded.  Hempstead  v.  U.  S., 
(1907)  168  Fed.  684,  86  C.  C.  A.  42. 

Re-agent  bottles  should  be  admitted  free  of 
duty,  or  at  most  should  be  charged  with 
duty  as  plain  glass  bottles  under  paragraph 
99;  the  lettering  upon  the  bottles  being  for 
utility  and  not  for  ornament.  Hempstead  t\ 
U.  S.,  (1903)  122  Fed.  762. 
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Articles  only  part  blown  glass.  —  See  under 
this  title,  vol.  2,  p.  408,  par.  112. 

Cut  glass  thermometers.  —  See  under  this 
title,  vol  2,  p.  408,  par.  112. 

Cut  paste.  —  See  under  this  title,  vol.  2,  p. 
408,  par.  112. 


Glass  blanks.  —  See  under  this  title,  vol.  2, 
p.  408,  par.  112. 

Thermometers  and  lactoscopes.  —  See  under 
this  title,  vol.  2,  p.  408,  par.  112. 


Vol.  II,  p.  406,  par.  102. 

Polished  cylinder  glass,  beveled.  —  See  under  this  title,  vol.  2,  p.  407,  par.  107. 


Vol.  II,  p.  407,  par.  107. 

Polished  cylinder  glass,  beveled.  —  The  pro- 
vision in  paragraph  107,  for  an  additional 
duty  of  five  per  cent,  ad  valorem  on  *'  cvlinder 
.   .  .  glass,  .   .  .   when  .   .   .   bevelea  .  .   . 


or  otherwise  ornamented  or  decorated,"  is  ap- 
plicable to  the  "  cylinder  .  .  .  glass,  pol- 
ished," that  is  enumerated  in  paragraph  102. 
Riegelman  c.  U.  S.,  (1903)  127  Fed.  493. 


Vol.  II,  p.  407,  par.  109. 

Molded  lensas.  —  It  is  necessary  that  lenses 
should  be  both  ground  and  polished  in  order 
to  be  brought  within  the  provision  of  para- 
graph 109  for  "lenses  .  .  .  ground  and  pol- 
ished to  a  spherical,  cylindrical,  or  prismatic 


form ;  "  and  where  they  have  been  brought  to 
such  form  by  molding  they  are  not  within 
that  provision.  U.  S.  u.  Robinson,  (1905)  140 
Fed.  908. 


Vol.  II,  p.  408,  par.  110. 

«  Prismatic  form."  —  The  provision  in  para- 
ffraph  110,  for  glass  strips  "ground  or  pol- 
ished on  one  or  both  sides  to  a  .  .  .  pris- 
matic form,"  does  not  require  that  the  strips 
shall  be  in  the  form  of  a  prism,  nor  that  an 
entire  side  shall  be  in  prismatic  form;  and 


strips  into  one  side  of  whidi  parallel  in- 
cisions have  been  ground  or  polished,  pro- 
ducing prisms,  are  within  that  provision.  U. 
S.  V.  Ashcroft  Mfg.  Co.,  (1909)  172  Fed.  449, 
affirmed  (1910)  170  Fed.  736,  100  C.  C.  A. 
281. 


Vol.  II,  p.  408,  par.  111. 

Toy  magic  lanterns.  —  See  under  this  title,  vol.  2,  p.  472,  par.  418. 


Vol.  II,  p.  408,  par.  112. 

Articles  only  part  blown  glass.  —  Articles 
in  chief  value  of  blown  glass,  but  in  part  of 
other  glass  or  other  material,  are  not  within 
the  provision  for  "  blown  glassware "  in 
paragraph  100,  but  are  dutiable  as  manufac- 
tures of  glass  under  paragraph  112.  U.  S.  v, 
Heil  Chemical  Co.,  (1910)  178  Fed.  637,  102 
C.  C.  A.  47. 

Cut  glass  thermometers.  —  In  U.  S.  v. 
Hesse,  (1905)  141  Fed.  492,  it  was  held  as  to 
certain  cut  glass  thermometers,  the  cutting 
on  which  was  not  shown  to  ornament  or 
decorate  the  articles,  that  they  were  not 
within  the  provision  in  paragraph  100  for 
'articles  of  glass,  cut,  ...  or  otherwise 
ornamented,  decorated,  or  ground,"  but  were 
properly  classified  under  paragraph  112  as 
"manufactures  of  glass." 
^  Cut  paste.  —  Congiess  in  its  tariff  legisla- 
tion having  distinguished  between  glass  and 
the  form  of  glass  known  as  paste,  articles  in 
chief  value  of  paste,  cut,  are  not  within  the 
provision  in  paragraph  100,  for  goods  in  chief 
value  of  cut  "glass,"  but  are  dutiable  as 
manufactures  of  "  paste,"  under  paragraph 
112.     U.  S.   V.   New  York   Merchandise  Co., 


(1909)  167  Fed.  684,  affirmed  (C.  C.  A.  1910) 
174  Fed.  1022. 

In  U.  S.  V.  Durand,  (C.  C.  A.  1905)  137 
Fed.  382,  affirming  (1903)  127  Fed.  624,  it  was 
held  that  crude,  incomplete  articles  of  glass, 
known  as  "  blanks,"  produced  by  blowing 
glass  into  a  mold,  whidi  are  suitable  only  to 
be  placed  in  the  hands  of  glass  cutters  for 
further  manufacture  into  finished  articles,  are 
not  within  the  provision  for  "blown  glass- 
ware" in  paragraph  100,  but  are  dutiable 
under  the  provision  for  "all  glass  or  manu- 
factures of  glass,"  in  paragraph  112. 

Rhinestones. — ^Certam  so-called  rhinestones, 
articles  composed  of  metal  and  paste,  the 
latter  being  the  more  valuable  component, 
which  are  merely  used  to  decorate  and  orna- 
ment women's  outer  apparel,  are  dutiable  as 
manufactures  of  paste,  not  specially  provided 
for,  under  paragraph  112.  They  are  excluded 
from  the  provision  in  paragraph  414,  for 
buttons  made  of  glass,  because  they  are 
not  strictly  buttons,  and  because,  though 
paste  is  a  species  of  glass,  it  is  differentiated 
therefrom  elsewhere  in  the  tariff  as  a  separate 
substance.     Bluraenthal  v.  U.  S.,  (1904)   135 


966 


Tol.  n,  p.  408,  p«r.  lit. 


CUSTOMS  DUTIES. 


tel.  lit  p.  410,  par.  ISf. 


Fed.  254,  atJjirfMd  (C.  C.  A.  1905)  144  Fed. 
384. 

Sice  pute.  —  The  proTision  in  paragraph 
112,  for  manufactures  of  ''paste/'  includes 
only  the  form  of  paste  whidi  is  a  variety  of 
glass,  and  does  not  embrace  articles  made 
from  rice  paste.  Morimura  t*.  U.  S.,  (1009) 
169  Fed.  279,  94  C.  C.  A.  566. 

Spatulas  and  solid  glass  rods.  —  Certain 
molded  glass  articles,  consisting  of  spatulas 
and  solid  rods,  are  held  to  be  dutiable  under 
the  provision  in  para^aph  112  for  "manu- 
fsctures   ...  of  which  glass   ...    is  the 


component  marterial  of  chief  value,  not 
specially  provided  for,"  Eimer  i?.  U.  S., 
(1903)  126  Fed.  439. 

Thermometers  and  lactoscopes,  composed 
chiefly  of  blown  glass,  but  in  psirt  of  other 
materials,  are  not  dutiable  under  paragraph 
100,  for  "  blown  glassware,"  but  under  para- 
graph \\%f  as  "manufactures  ...  of  which 
glass  ...  is  the  component  material  of 
chief  value,  not  specially  provided  for." 
Eimer  v.  U.  S.,  (1903)  126  Fed.  439. 

Gauge  glasses.  — See  under  this  title,  vol. 
2,  p.  405,  par.  100. 


Vol.  II,  p.  409,  par.  114^ 

Mexican  onyx  is  dutiable  as  "onyx,"  rather  than  as  "marble,"  under  paragraph   114. 
Blochman  Banking  Co.  c.  Blake,   (1909)   168  Fed.  572. 
HantefviUe  stone.  —  See  under  this  title,  vol.  2,  p.  409,  par.  117. 


Vol.  if,  p.  409,  par.  115. 

Agate  bearings.  —  Small  pieces  of  agate, 
fitted  for  use  as  scale  bearings  by  being  cut, 
polished,  and  grooved,  are  dutiable  as  "  manu- 
fsctures  of  agate,"  under  paragraph  115,  and 
not  as  "precious  stones,"  under  paragraph 
435.  Smith  V.  Computing  Scale  Co.,  (1906) 
147  Fed.  890;  U.  S.  r.  Lorsch,  (C.  C.  A.  1907) 
158  Fed.  398,  reversing  152  Fed.  591. 


Cut  agate,  garnet,  etc.,  for  jewelry  settiagji. 
—  See  under  this  title,  vol.  2,  p.  474,  par. 
435. 

Rock  crystal  intaglios.  —  See  under  this 
title,  vol.  2,  p.  474,  par.  435. 

Rock  crystal  rondelles.  —  See  under  this 
title,  vol.  2,  p.  474,  par.  435. 


Vol.  II,  p.  409,  par.  117. 

Hauteville  stone,  and  various  other  stones 
of  substantially  the  same  character,  which 
sre  susceptible  of  a  high  polish  and  are  used 
ss  an  interior  decorative  stone,  are  not  the 
kind  of  limestone  that  is  "marble,"  within 


the  meaning  of  paragraph  114,  but  are  duti- 
able as  "limestone,"  under  paragraph  117. 
Boekmann  t*.  U.  S.,  (C.  C.  A.  1908)  158  Fed. 
807,  reverHng  (1907)  164  Fed.  1000;  U.  S.  v, 
Jackson,  (1909)  175  Fed.  884. 


Vol.  11,  p.  409,  par.  118. 

Monuments  in  sections,  consisting  of  pieces 
of  dressed  granite  intended  to  be  assembled 
and  erected  as  monuments  without  further 
manipulation,  were  held  dutiable  as  dressed 
granite,  under  paragraph  118,  and  not  as 
srticles    composed    of    mineral    substances. 


under  paragraph  97.  Baldwin  v.  U.  S.,  (1906) 
144  Fed.  702,  afflrmed  (C.  C.  A.)  149  Fed. 
1022;  Murphy  v.  U.  S.,  (1008)  162  Fed.  871, 
89  C.  C.  A.  561. 

Japanese  garden  lanterns  of  granite.  —  See 
under  this  title,  vol.  2,  p.  504«  sec.  6. 


Vol.  II,  p.  410,  par.  121. 

Hematite  iron  ore  in  a  form  in  which  it 
cannot  be  used  as  a  pigment  is  not  dutiable 
as  "pigments,"  imder  paragraph  58,  but  as 


"  iron  ore,"  under  paragraph  121.  Hill  v. 
Francklyn,  (1908)  162  Fed.  880,  89  C.  C.  A. 
570, 


Vol.  II,  p.  410,  par.  122. 

Ferroalloys*  —  Certain  alloys  of  iron  and 
mineral  substances  known  as  ferrochrome, 
ferrotungsten,  ferromolybdenum,  and  ferro- 
vanadium  are  not  dutiable  as  "metals  im- 
wrought,"  under  paragraph  183,  but  are  duti- 
able at  the  rate  applicable  to  the  ferroman- 
ganese,  enumerated  in  paragraph  122,  which 
they  resemble  in  quality  and  use,  within  the 
meaoing  of  the  so-called  similitude  clause  in 
section  7.     U.  S.  r.  Roessler,  etc.,  d^hemical 


Co.,  (1904)  131  Fed.  576,  folhwing  Dana  v, 
U.  S.,  (1899)  91  Fed.  522,  set  out  in  the  origi- 
nal note;  U.  S.  V.  Lavino,  (CCA.  1909)  175 
Fed.  964,  afftrming  171  Fed.  245. 

Old  fishplates,  which  are  so  worn  as  to  have 
lost  their  usefulness  for  railway  purposes  and 
are  suitable  for  use  only  as  scrap  steel,  are 
not  dutiable  under  paragraph  130,  as  "rail- 
way fishplates,"  but  under  paragraph  122,  as 
"  scrap  steel  ...  fit  only  to  be  "  reraaniif ac- 
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tured."    Ginsburg  v,  U.  S.,  (1906)    147  Fed. 
631. 

Scrap  iron.  —  This  paragraph,  wliich  pro- 
vides for  "scrap  iron,"  and  defines  it  as 
"  waste  or  refuse  iron  ...  fit  only  to  be  re- 
manufactured,"  refers  not  only  to  pieces  or 
scraps  thrown  off  or  discarded  in  the  course 
of  manufacture,  but  to  completed  articles 
worn  out  by  use,  sudi  as  old  chains,  in  small 
pieces  fit  only  for  remanufacture.    Sheldon  «. 


U.  S.,  (C.  C.  A.  1907)  159  Fed.  106,  afflrming 
152  Fed.  318. 

Defective  steel  rails.  —  Sec  under  this  title, 
vol.  2,  p.  412,  par.  130. 

Ferromolybdenum.  —  See  under  this  para- 
graph, Febboalloys. 

Fenotungsten.  —  See  under  this  paragraph, 
Ferboalloys. 

Ferrovanadian.  —  See  under  this  para- 
graph, Febboalloys. 


Vol.  II,  p.  410,  par.  123. 

Muck  iMira,  produced  by  converting  pig  iron 
into  wrought  iron  in  the  puddling  furnace, 
and  then  rolling  the  wrought  iron  through  a 
set  of  rolls,  from  which  it  comes  in  the  form 
known  as  "muck  bars/'  have  been  held  to 
be  dutiable  under  paragraph  123,  as  "bar 
iron,"  and  not  under  paragraph  135,  relating 
to  "  steel  in  all  forms  and  shapes  not  specially 


provided  for,"  nor  under  the  first  proviso  in 
paragraph  124,  covering  "  iron  in  .  .  .  forms 
less  finished  than  iron  in  bars  and  more  ad- 
vanced than  pig  iron."  Moorhead  v,  U.  S., 
(1904)  127  Fed.  779. 

Bronze  hardener.  —  See  imder  this  title,  vol. 
2,  p.  421,  par.  183. 


Vol.  II,  p.  410,  par.  124. 

Iron  sand.  ~  See  under  this  title,  vol.  2,  p.  423,  par.  193. 
Muck  tMirs.  — See  under  this  title,  vol.  2,  p.  410,  par.  123. 
Steel  strip.  —  See  under  this  title,  vol.  2,  p.  412,  par.  135. 

Vol.  II,  p.  411,  par.  125. 

Steel  window  aaalies.  —  See  under  this  title,  vol.  2,  p.  423,  par.  193. 

Vol.  II,  p.  411,  par.  126. 

Thin,  checkered  ateel  plates. —  See  under         Steel  plate  slightly  chaiifed   from   usual 
this  title,  vol  2,  p.  412,  par.  135.  form.  —  See  under  this  title,  vol.  2,  p.  412, 

par.  135. 

Vol.  II,  p.  411,  par.  127. 

Machined  f orgings.  —  See  under  this  title,  vol.  2,  p.  423,  par.  193. 


Vol.  II,  p.  412,  par.  130. 

Defective  steel  rails.  — Steel  rails,  which 
arc  new,  but  by  reason  of  defects  are  depre- 
ciated in  value,  but  which  have  not  lost  their 
character  or  identity  as  rails,  are  not  within 
the  provision  in  paragraph  122,  for  "scrap 
steel    ...    fit  only  to  be  remanufactured," 


but  are  dutiable  as  "  rails,"  under  paragraph 
130,  even  though  they  be  intended  to  be  used 
as  scrap  iron.  Illinois  Cent.  R.  Co.  r.  Mc- 
Call.  (1904)  147  Fed.  925. 

Old  fishplates.  —  See  under  this  title,  vol. 
2,  p.  410,  par.  122. 


Vol.  II,  p.  412,  par.  131. 

Welded  sheets  of  iron  and  nickel  —  See  under  this  title,  vol.  2,  p.  423,  par.  193. 

Vol.  II,  p.  412,  par.  132. 

Welded  sheets  of  iron  and  nickel  —  See  under  this  title,  vol.  2,  p.  423,  par.  193. 


Vol.  II,  p.  412,  par.  134. 


Small  tin  disks.  —  The  term  "sheets  .  .  .  does  not  include  small  disks.  Shallus  v,  XT. 
commercially  known  as  tin  plates,"  in  para-  S.,  (C.  C.  A.  1908)  162  Fed.  653,  reversing 
graph    134,    means    rectangular    sheets,    and       (1907)    155  Fed.  213. 
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Vol.  II,  p.  412,  par.  135. 

Gold-ToUed  iheet  8teel«  in  stxipf,  as  de* 
acribed  in  the  original  note,  was  held  to  be 
dutiable  under  paragraph  122  of  the  Act  of 
1894,  corresponding  to  paragraph  136  of  the 
Act  of  1897,  but  not  dutiable  under  para- 
graph 124  of  the  Act  of  1894,  corresponding 
to  paragraph  137  of  the  Act  of  1897.  Boker 
p.  U.  S.,  (C.  C.  A.  1903)  124  Fed.  59,  revert- 
mg  (1902)  116  Fed.  1015,  of  the  original 
note. 

Completed  articles.  —  Paragraph  135,  relat- 
ing to  steel  shapes,  does  not  include  in  that 
provision  articles  so  far  completed  as  to  be 
practically  ready  for  use.  IT.  S.  r.  Prosser, 
(1910)   177  Fed.  569. 

Monogram  dies  and  plates  for  engraylng.  — 
The  provision  for  steel  plates  in  paragraph 
135,  while  not  covering  all  steel  articles  that 
are  known  aa  plates,  includes  so-called  mono* 
gram  dies  and  plates  used  in  engraving, 
which,  besides  being  called  plates,  are  within 
the  dictionary  definitions  of  **  plates."  U.  S. 
r.  Sellers,  (1908)  160  Fed.  518,  affirmed  (C. 
C.  A.  1909)   166  Fed.  1022. 

Steel  plates  slightly  changed  from  usual 
form.  — In  U.  S.  v,  Vandegrift,  (C.  C.  A. 
1905)  142  Fed.  448,  affirming  139  Fed.  790, 
it  was  held,  as  to  steel  plates  changed  from 
the  usaaA  form  by  being  cut  at  a  slight  va- 
riation from  a  right  angle,  for  a  special 
purpose  and  not  for  evasion,  that  they  are 
provided  for  in  paragraph  136,  enumerating 
"  sheared  .  .  .  shapes  "  of  steel  and  "  plates : 
and  steel  in  all  forms  and  shapes  not  spe- 
cially provided  for,"  rather  than  in  para- 
graph 126,  enumerating  "boiler,  or  other 
plate  iron  or  steel  .  .  .  sheared  or  un- 
sheared." 

Steel  stampings  for  manufacturing  orna- 
ments. —  Paragraph  136,  relating  to  "  pressed 
or  stamped  shapes,"  includes  stampings  which 
have  been  pressed  or  stamped  into  an  open- 

Vol.  II,  p.  4H  par.  137. 

Articles  made  from  coated  steel  wire. — 
This  paragraph  imposes  a  duty  on  steel  wire 
smaller  than  No.  16  wire  ^auge  of  two  cents 
per  pound,  with  an  additional  duty  of  one 
and  one-quarter  cents  per  pound  on  articles 
manufactured  from  such  wire,  "and  on  iron 
or  steel  wire  coated  with  zinc,  tin,  or  any 
other  metal,  two-tenths  of  one  cent  per  pound 
in  addition  to  the  rate  imposed  on  the  wire 
from  which  it  is  made."  In  1900  the  treas- 
ury department  rules  that  articles  manu- 
factured from  steel  wire  coated  were  subject 
to  all  three  of  such  duties,  but  shortly  there- 
after, and  in  the  same  year,  foi^mally  reversed 
sneh  ruling,  and  has  since  uniformly  ruled 
that  the  additional  duty  of  two-tenths  of  one 
cent  was  not  to  be  imposed  on  articles  manu- 
factured from  coated  steel  wire.  It  was  held 
that  in  view  of  the  uncertainty  of  the  lan- 
guage of  the  statute  such  uniform  ruling  by 
the  executive  department,  continued  for  five 
years,  would  be  treated  as  practical  construc- 
tion of  the  Act,  and  would  not  be  reversed  by 
the  courts.  Burditt,  etc.,  Co.  «.  U.  S.,  (C. 
C.  A.  1907)  153  Fed.  67. 


work  or  raised  pattern  and  are  used  in  manu- 
facturing ornaments,  etc.  U.  S.  v,  Veith, 
(1909)   169  Fed.  065. 

Steel  strips.  —  Coils  of  thin  steel,  from  fifty 
to  two  hundred  feet  long,  and  from  less  than 
one  inch  to  about  six  inches  wide,  which  are 
not  produced  from  sheets,  were  not  within  the 
provision  for  "  sheet  steel  in  strips  "  in  Tariff 
Act  Aug.  27,  1894,  ch.  349,  sec.  1,  Schedule  C, 
par.  124,  28  Stat.  L.  617,  and  in  Tariff  Act 
July  24,  1897,  ch.  11,  sec.  1,  Schedule  C,  par. 
137,  30  Stat.  L.  161.  The  term  "  sheet "  does 
not  include  shapes  of  such  dimensions.  This 
article  is  dutiaole  under  paragraph  135  as 
"steel  in  all  forms  and  shapes  not  specially 
provided  for."  Boker  v.  U.  S.,  (1907)  154 
Fed.  174,  affirmed  (C.  C.  A.)   158  Fed.  396. 

Thin,  checkered  steel  plates,  about  twelve 
by  five  feet,  specially  adapted  for  use  in  the 
construction  of  floors  for  boiler  rooms,  are 
dutiable  as  steel  '*  plates,"  under  paragraph 
135,  rather  than  as  *'  plate  .  .  .  steel "  under 
paragraph  126.  Hill  r.  Wood,  (1908)  163  Fed. 
61,  89  C.  C.  A.  635. 

••Wortles"  or  "draw  plates,"  so  called, 
consisting  respectively  of  bars  and  blocks 
with  holes  for  wire  drawings,  are  not  dutiable 
as  steel  "  plates  "  under  paragraph  136,  that 
term  being,  in  the  absence  of  evidence  of  a 
contrary  commercial  usage,  limited  to 
articles  in  the  form  of  sheets.  Newman  v, 
IT.  S.,  (C.  C.  A.  1907)  159  Fed.  123,  reversing 
162  Fed.  488. 

Engraved  steel  table.  —  See  under  this  title, 
vol.  2,  p.  423,  par.  193. 

Horseshoe  calks.  —  See  under  this  title,  vol. 
2,  p.  423,  par.  193. 

Hnck  bars.  —  See  under  this  title,  vol.  2,  p. 
410,  par.  123. 

Plates  resembling  circular  saw  plates. — 
See  under  this  title,  vol.  2,  p.  415,  par.  141. 


Construction  of  second  proviso  —  ^artide.** 
A  cable  used  for  making  connections  with  a 
telephone  switch  board,  consisting  of  sixtv- 
four  wires  bound  together,  which,  both  indi- 
vidually and  in  the  group,  are  covered  with 
various  materials  for  insulating  and  water- 
proofing purposes,  is  an  "article,"  within 
the  meaning  of  the  second  proviso  in  para- 
graph 137,  relating  to  "articles  manufac- 
tured from  .  .  .  copper  wire,"  and  is  not 
dutiable  under  the  provision  in  the  same 
paragraph  for  "  wire  not  specially  provided 
for,  .  .  .  whether  uncovered  or  covered,** 
nor  under  paragraph  193,  as  a  manufacture 
of  metal  not  specially  provided  for.  Salt  i% 
U.  S.,  (1903)  127  Fed.  890,  affirmed  (C.  C. 
A.  1904)   134  Fed.  1021. 

Nickel-coated  wire.  — The  provision  for 
wire  ''coated  with  .  .  .  metal"  includes  an 
article  produced  by  pushing  a  steel  or  iron 
rod  through  a  nickel  tube  and  then  wire- 
drawing the  whole,  thus  bring  it  down  to  the 
required  diameter,  and  welding  the  nickel  to 
the  core.  It  makes  no  difference  whether  the 
coating    referred    to    is   affixed    by   welding, 
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Vol.  n,  p.  416,  par.  16S. 


dipping,  electrolyBis,  or  otherwise.  U.  S.  v. 
Boker,  (19ia)  176  Fed.  730,  100  C.  C.  A. 
276,  affinmng  (1909)    168  Fed.  464. 

Steel  wooL  —  In  paragraph  187  the  proiri- 
sion  for  "articles  manufactured  from  .  .  . 
wire"  cannot  be  restricted  to  manufactured 
articles  -which  contain  the  round  wire  in  its 
integrity;  and  "steel  wool/'  consisting  of 
filaments  ehaved  from  steel  wire,  and  consti- 


tuting  a  finished  commercial  article,  is  em- 
braced  in  said  provision.  Buehne  Steel  Wool 
Co.  V.  U.  S.,  (C.  C.  A.  1907)  159  Fed.  107, 
reverMxng  154  Fed.  93.  Oom/pare  Buehne  r. 
U.  S.,  (1906)  140  Fed.  772,  afpTmed  (C.  C. 
A.  1906)    146  Fed.  1021. 

Cold  rolled  sheet  steel,  in  strips.  —  See  un- 
der this  title,  vol.  2,  p.  412,  par.  136. 


Vol.  11,  p.  415,  par.  140. 

Small  tin  disks.  —S«e  under  this  title,  toL  2,  p.  412,  p«r.  134,  and  p.  423,  par.  19S. 


Vol.  II,  p.  415,  par.  141. 

Wire  screw  rods.  — Under  this  paragraph 
it  was  held  that  wire  screw  rods  which  have 
been  oold  drawn  after  being  hot  rolled  are 
subject  to  additional  duty  regardless  of  the 
fact  that  such  articles  are  specially  enume- 
rated in  another  paragraph  as  "wire  screw 
rods"  and  that  oold  drawing  is  a  necessary 
part  of  the  process  of  making  such  rods. 
U.  S.  V.  Nash,  (C.  C.  A.  1907)  158  Fed.  401, 
revenmp  162  Fed.  673. 

Plates  resembling  ctrcnlar  saw  plates.— 
The  provision  in  this  paragraph  for  "steel 
circular  saw  plates"  includes  plates  that 
resemble  circular  saw  plates  in  size,  shape, 
genera]  finish,  and  general  quality  of  steel, 
though  imported  for  other  uses.  Boker  v. 
U.  S.,  (1909)   168  Fed.  573. 

Polished  steel.  —  The  provision  in  this  para- 
graph relating  to  steel  strips  "cold  rolled, 
.  .  .  bright^ed  ...  or  polished  by  any 
process  to  such  perfected  surface  finish  or 
polish  better  than  the  grade  of  cold  rolled, 
smoothed  only,"  do  not  include  strips  whose 
only  polish  or  brightening  is  incidentally 
acquired  during  the  cold-rolling,  and  which 


were  not  included  in  similar  former  provi- 
sions. U.  S.  17.  Crucible  Steel  Co.,  (1906) 
147  Fed.  537,  affirmed  (G.  G.  A.  1907)  164 
Fed.  1006. 

Sheet  steel  in  stripe.  —  The  provision  in 
paragraph  141  for  steel  strips  brou^t  to  a 
"  perfected  surface  finish  or  polish  better 
than  the  grade  of  cold-rolled,  smoothed  only," 
does  not  require  that  such  "better"  finish 
or  polish  must  be  produced  by  some  process 
other  than  eold-rollingj  but  it  does  not  in- 
clude certain  steel  strips  of  a  thickness  of 
13/1000  of  one  inch,  which  have  been  sub- 
jected to  no  other  ,  process  than  the  cold- 
rolling  (with  incidental  annealing,  pickling, 
etc.)  necessary  to  produce  so  small  a  gauge; 
for  a  precisely  similar  provision  in  the  Tar- 
iff Act  of  1890  having  received  the  same  con- 
struction, it  Is  presumed  that  Congress,  by 
re-enacting  it,  intended  it  to  have  the  same 
effect,  especially  in  the  absence  of  proof  of  a 
general,  well-recognized  meaning  for  the 
words  quoted  that  would  include  such  arti- 
cles. U.  S.  V.  Crucible  Steel  Co.,  <G.  C.  A. 
1006)  137  Fed.  384. 


*i! 


Vol.  II,  p.  415,  sec.  146. 

Caid-dothias  padced  aepaiately  from  maehiiM.  —  See  under  tbia  title,  voL  t,  p.  423,  par.  193. 

Vol.  II,  p.  416,  par.  148. 

Finished  castings.  —  See  under  this  title,  vol.  2,  p.  423,  par.  198. 


Vol.  II,  p.  416,  par.  152. 

Gas  c^dinders.  —  The  provision  in  paragraph 
152  for  **  steel  tubes,  finished,"  includes  bot- 
tle-shaped vessels  of  steel,  which  are  used  in 
the  transportation  of  gas  and  are  about  four 
feet  long  and  eight  inches  in  diameter,  with 
one  end  permanently  closed  and  the  other 
tApered  to  a  neck,  which  are  not  dutiable 
under  paragraph  193.  U.  S.  v.  Liquid  Car- 
bonic Cb.,  (1908)  160  Fed.  456,  87  C.  €.  A. 
671. 

Parves  ribbed  boiler  flues.  —  The  provision 
for  "furnaces,"  in  paragraph  152,  does  not 
include  so-called  arched  Purves  furnaces,  con- 
sisting simply  of  corrugated  steel  cylinders 
or  tu&s,  which  are  not  furnaces  in  fact,  but 
are  intended  to  be  used  in  the  manufacture 


of  furnaces.  Such  articles  are  dutiable  under 
the  provision  in  the  same  paragraph  for 
boiler  tubes  or  flues.  Thomas  v.  Vandegrift, 
(C.  C.  A.  1008)  162  Fed.  645,  affirming 
(1907)  153  Fed.  691. 

Steel  gas  holders.  —  Steel  cylinders,  sever- 
ally nineteen  feet  in  length  and  four  feet  in 
diameter,  and  thirty-five  feet  in  length  and 
eight  feet  in  diameter,  used  as  storage  tanks 
for  illuminating  gas,  are  "  tubes  finished," 
within  the  meaning  of  paragraph  152.  U.  S. 
17.  Knauth,  (C.  C.  A.  1909)  168  Fed.  539, 
following  U.  S.  r.  Downing,  (1900)  106  Fed. 
1005,  44  C.  C.  A.  686,  and  U.  S.  v.  Liquid 
Carbonic  Co.,  (1908)  160  Fed.  455,  87  C.  O. 
A.  671. 
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Vol.  II,  p.  420,  PAT.  181. 


Vol.  II,  p.  416,  par.  153. 

Diminiiti're  penknives  with  odd-shaped 
tmndlwL — The  real  test  of  whether  an  ar- 
ticle  is  a  toy  is  its  use  by  children  as  a 
plaything;  and  diminutive  penknives  with 
odd-shaped  handles,  which,  though  they  can- 
not be  effectively  used  for  roost  of  the  pur- 


poses for  which  an  ordinary  pooketknife  is 
used,  are  not  in  fact  used  as  playthings,  are 
leas  properly  classed  as  '^  toys,*'  under  para- 
graph 418,  than  as  "penknives,"  under  para- 
graph 153.  Kastor  v.  U.  S.,  (1909)  167  Fed. 
998. 


Vol.  II,  p.  417,  par.  154. 

Bone  swords.  —  See  under  this  title,  voL  S,  p.  478,  par.  449,. 


Vol.  II,  p.  418,  par.  157. 

Roneh-bored  rifle  barrdt.  —  The  provision 
in  paragraph  167,  for  "parts''  of  rifles,  is 
not  limited  to  such  as  are  in  a  finished  con- 
dition,   but    embraces    also    parts,    such    as 


rough-bored  rifle  barrels,  that  have  been  ad- 
vanced to  a  condition  unfitting  them  for  any 
other  use  than  in  connection  with  rifles.  U. 
S.  V,  Riga,  (1909)   171  Fed.  783. 


Vol.  II,  p.  418,  par.  158. 

Rubber  recoil  pads.  —  See  under  this  title,  vol.  2,  p.  478,  par.  449. 

VoL  II,  p.  418,  par.  159. 

Paintings  on  copper.  —  Bee  under  this  title,  vol.  2,  p.  479,  par.  464. 


Vol.  II,  p.  420,  par.  175. 

"Flitters."  — See  under  this  title,  ▼ol.  2,  p.  483,  par.  193. 


Vol.  II,  p.  420,  par.  176. 

Copper  plates.  —  Small  copper  plates,  com- 
pletely finished  for  engravers'  use^  are  not 
within  the  provision  for  copper  "  sheets,"  in 

Vol.  II,  p.  420,  par.  179. 

Articles  in  chief  value  of  metal  threads.  — 
Fabrics  in  the  piece,  composed  chiefly  of 
metal  thread,  but  in  part  of  silk,  are  more 
specifically  enumerated  in  paragraph  179,  as 
"  articles  ...  in  chief  value  of  .  .  .  metal 
threads,"  than  under  paragraph  387,  as 
"woven  fabrics  in  the  niece,  not  specially 
provided  for,  .  ,\,  weighing  not  less  than  one 
and  one-third  ounces  per  square  yard  and  not 
more  than  eight  ounces  per  square  yard, 
.  .  .  dyed  in  the  thread  or  yarn,  and  con* 
tajning  not  more  than  thirty  per  centum  in 
weight  of  silk,  ...  if  other  than  black." 
Hirach  P.  U.  S.,  (C.  C.  A.  1909)  167  Fed. 
309. 

Christmas  tree  ornaments.  —  The  provision 
for  "toys"  in  paragraph  418  was  held  not 
to   include  fragile,  flimsy  articles  of  tinsel. 

Vol.  fl,  p.  420,  par.  181. 

Sefiind  on  lead  lost  in  smelting.  —  Duty 
paid  under  paragraph  181  upon  lead  con- 
tained in  certain  imported  copper  ores,  which 
lead  entirely  disappeared  in  the  smelting  of 
the  ore,  cannot  be  refunded.  (1909)  27  Op. 
AttT.-Gen.  354. 


paragraph  176.  U.  S.  V.  Drakenfeld,  (1910) 
178  Fed.  2iS8,  101  C.  C.  A,  dl9,  rw(Bf9tHng 
(1909)   172  Fed.  296. 


in  the  shape  of  rings,  stars,  etc.,  which, 
while  they  may  amuse  or  entertain  children 
when  hung  on  a  Christmas  tree^  are  not  suit- 
able to  be  played  with,  and,  besides  being 
used  as  Christmas  tree  ornaments,  arie  em- 
ployed in  shop  decorations,  and  properly 
classified  under  paragraph  179.  Thanhauser 
V.  U.  S.,  (1908)  159  ^ed.  228. 

Fabrics  in  the  piece.  —  The  principle  of 
ejusdem  generis  does  not  operate  to  exclude 
metal  thread  fabrics  in  the  piece  from  the 
provision  in  paragraph  179  for  "  articles 
made  wholly  or  in  chief  value  of  .  .  .  metal 
threads,^  following  the  eni]^neration  ol  metal 
thread  laces,  embroideries,  trimmings,  and 
narrow  fabrics  of  various  descriptions.  Juies 
V.  U.  S.,  (1905)  141  Fed.  379;  Hirsch  V.  U. 
8.,  (C.  C.  A.  1909  )167  Fed.  309. 


Copper  matte.  — See  under  this  title,  vol. 
2,  p.  488,  par.  634. 

Zinc  ores. --See  under  this  title*  vol.  2,  p. 
487,  par.  514. 


m. 


79l  II,  p.  481,  p.  Its. 


custojms  duties. 


y«L  U,  p.  428,  par.  IM. 


Vol.  II,  p.  421,  par.  182. 

Lead  bullion  —  Msay.  —  While  paragraph 
181,  which  imposeB  a  duty  on  imported  lead 
ores,  contemplatee  the  determination  of  the 
quantity  of  metal  in  the  ore  by  assay,  by 
paragraph  182  of  that  Act  the  determination 
of  the  quantity  of  metal  contained  in  im- 


ported lead  bullion  it  to  be  by  oiBeial  weigh- 
ing only,  and  the  application  of  aasay  to 
lead  bullion  under  the  current  treaaury  regu- 
lations for  bonded  ameiters  and  refiners  is 
without  warrant  of  law.  (1902)  24  Op. 
Atty.-Gen.  45;   (1903)  24  Op.  Atty.-Qen.  669. 


Vol.  II,  p.  421,  par.  183. 

Bronse  hardener.  —  An  alloy  in  the  form  of 
pigs,  which  is  used  chiefly  in  hardening  man- 
ganese bronze,  and  which,  in  order  to  pro- 
duce that  effect,  must  be  melted  and  mixed 
with  other  metals,  was  held  to  come  within 
paragraph  183,  relating  to  '*  metallic  mineral 
substances  in  a  crude  state,  and  metals  un- 
wrought,''  rather  than  paragraph  193,  relat- 
ing to  articles  composed  of  metal,  or  para- 
graph 122,  by  similitude  to  the  "  ferro-man- 
ganese"  there  enumerated.  Thomas  v.  Wil- 
liam Cramp,  etc..  Ship,  etc.,  Bldg.  Co.,  (C. 
C.  A.  1906)  142  Fed.  734,  affirfnxng  (1905) 
139  Fed.  303. 

FerroaUoim.  —  The  provision  in  paragraph 
183,  for  "metals  unwrought,"  does  not  in- 
clude ferroalloys,  which,  though  capable  of 
being  wrought  into  different  forms  and 
shapes,  are  not  to  any  extent  shown  to  be 
imported  to  be  themselves  wrought  into  use- 
ful articles,  but  are  generally  used  for  im- 
parting certain  qualities  to  steel  in  the  proc- 
ess  of   its   manufacture.     U.    S.   i;.   Lavino, 


(C.  0.  A.  1909)  175  Fed.  964,  atfirming  171 
Fed.  245.  See  also  under  this  title,  vol.  2,  p. 
410,  par.  122. 

^Metals  nnwrought.**  —  In  construing  the 
provision  in  paragraoh  183,  for  "metals  un- 
wrought,"  the  court  held  that  "  unwrought  ** 
implies  a  metal  which  is  capable  of  being 
wrought,  and  not  a  substance  fit  onlv  to  be 
used  with  other  ingredients  to  produce  an 
entirely  different  and  distinct  product,  and 
that  ferroelirome,  ferromolybdenum,  ferro- 
tungsten,  and  ferrovnnadium,  used  only  in 
imparting  certain  quNlities  to  steel,  and  in- 
capable of  being  themselves  wrought  into 
any  useful  article,  are  not  within  aaid  pro- 
vision. U.  S.  V,  Roesseler,  etc.,  Chemical 
Co..  (C.  C.  A.  1905)  137  Fed.  770,  affirming 
(1004)   131  Fed.  576. 

Tungsten  ore.  —  See  under  this  title,  vol. 
2,  p.  492,  par.  614. 

Zinc  duat.  —  See  under  this  title,  vol.  2, 
p.  484,  par.  482. 


Vol.  II,  p.  421,  par.  185. 

Nickel  anodes.  —  See  under  this  title,  vol.  2,  p.  423,  par.  198. 

Vol.  II,  p.  422,  par.  187. 

Fountain  pens  without  the  pen  pointa.— See  under  this  title,  vol.  2,  p.  479,  par.  450. 


Vol.  II,  p.  422,  par.  190. 

Broken  atereotirpe  plates.  — The  provision 
for  "types,  old,"  in  paragraph  690,  does  not 
include  an  alloy,  containing  approximately 
eighty-five  per  cent,  of  lead,  twelve  per  cent, 
of  antimony,  and  three  per  cent,  of  tin  and 
copper,  made  from  the  dross  of  type  metal 
refined   and   melted    with    fifteen    to   twenty 


per  cent  of  old  movable  types,  and  cast  in 
the  form  of  stereotype  plates,  which  were 
never  used  as  such,  but  broken  into  pieces 
and  packed  in  barrels  for  importation.  Such 
material  is  dutiable  as  "type  metal,"  under 
paragraph  190.  Sapery  r.  U.  S.,  (1905)  135 
Fed.  332,  68  C.  C.  A.  140. 


Vol.  II,  p.  422,  par.  191. 

Certain  incomplete  watch  movements,  ad- 
justed so  as  to  run,  the  only  parts  lacking 
being  the  dial,  or  the  dial,  the  various  hands, 
and  the  minute  wheel,  are  dutiable  as  "  watch 
movements,"  and  not  as  "  parts  of  watches, 
.  .  .  not  otherwise  provided  for."  Hipp  t, 
U.  S.,  (1901)   123  Fed.  998. 


Time  detectors,  used  for  registering  the 
movements  of  watchmen,  which  have  a  clock 
mechanism  or  time  indicator,  are  dutiable 
under  the  provision  in  paragraph  191,  for 
"  watch  movements,  whether  imported  in 
cases  or  not."  Hensel  0.  U.  S.,  (1904)  135 
Fed.  255. 


Vol.  11,  p.  423,  par.  192. 


Zinc  sheets,  when  nickel-plated.  —  See  under  this  title,  vol.  2,  p.  423,  par.  193. 
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Vol.  II,  p.  423,  par.  193. 

Automobile  with  tires  uuttached.  —  When 
an  automobile  is  imported  without  tires  at- 
taehed,  but  tires  are  contained  in  the  same 
erate  as  the  car,  such  tires  are  not  dutiable 
separately  from  the  car;  but  the  whole  is 
dutiable  as  an  entirety,  though  before  use 
other  tires  may  be  substituted  for  those  im- 
ported with  the  car.  U.  S.  t.  Auto  Import 
Co.,  (C.  C.  A.  1909)  168  Fed.  242. 

Bottles  with  mountings.  —  The  provision  in 
paragraph  99,  for  "  plain "  glass  bottles,  has 
been  held  not  to  include  fancy  bottles  with 
nietal  mountings.  Mark  Cross  Co.  v,  U.  S., 
U906)    150  Fed.  610. 

BroBse  ornaments  —  Act  of  1894.  —  Bronze 
ornaments,  being  manufactured  articles  and 
advanced  beyond  the  condition  of  ''  old  cop- 
per," "dipping,"  and  "composition  metal," 
enumerated  in  paragraph  452,  Tariff  Act 
Aug.  27,  1894,  28  Stat.  L.  539,  were  not  sub- 
ject to  that  provision,  but  were  dutiable  as 
manufactures  of  metal  under  paragraph  117 
of  said  Act,  which  corresponds  to  par.  193  of 
the  Act  of  1897.  Tiffany  t?.  U.  S.,  (1896) 
142  Fed.  282. 

Card-dothing  packed  separately  from  ma- 
chine.—In  U.  8.  V.  Ldgh,  (1908)  159  Fed. 
314,  it  appeared  that  in  an  importation  of 
carding  machines  some  of  the  clothing  was 
packed  separately;  this  clothing  was  so  made 
as  to  fit  the  different  parts  of  the  machines, 
except  that  a  certain  amount  of  cutting, 
stretching,  etc.,  would  be  necessary  in  the 
final  adjustment;  it  would  have  been  imprac- 
ticable to  import  the  machines  with  all  the 
clothing  attached,  and  it  was  customary  to 
pack  this  part  of  the  clothing  separately.  It 
was  held  that  this  clothing  was  not  dutiable 
separately  from  the  rest  of  the  machines 
under  paragraph  146,  but  that  the  whole 
apparatus  was  dutiable  as  an  entirety  at  the 
same  rate  under  paragraph  193. 

"Coin  swords*"  —  So-called  "coin  swords," 
which  consist  of  copper  coins  corded  together 
and  securely  fastened  around  an  iron  bar  or 
rod  covered  by  metal  foil,  and  are  used  for 
ornamental  purposes,  are  not  within  the  pro- 
vision for  "  coins,"  in  paragraph  530,  but  are 
dutiable  under  paragraph  193.  Soy  Kee  v, 
U.  S.,  (1910)    177  Fed.  601. 

Engraved  steel  table.  — The  provision  in 
paragraph  135,  for  "  plates  and  steel  in  all 
forms  and  shapes/*  does  not  include  plates 
that  have  been  manufactured  into  some  other 
completed  commercial  article,  such  as  a  so- 
called  engraved  steel  table,  consisting  of  a 
rectangular  slab  incised  with  a  pattern  to  be 
impressed  upon  plate  glass,  which  is  prop- 
erly classifiable  under  paragraph  193.  Mor- 
ris r.  U.  S.,  (1909)  169  Fed.  666,  a/nrmed 
<C.  C.  A.)  174  Fed.  656;  contra  Morris  f?. 
t^  S.,   (1903)   140  Fed.  774. 

Figures  of  animals  used  as  mantel  oma- 
meats.  —  The  provision  for  toys  in  paragraph 
478  does  not  include  figures  of  animals, 
Bini^le  or  groups,  which  are  known  in  trade 
an  metal  novelties,  and  are  generally  used  as 
mantel  or  cabinet  ornaments,  but  they  are 
dutiable  under  paragraph  193.  Samstag,  etc., 
Co.  F.  U.  8.,  (1907)   154  Fed.  766. 


Finished  castings.  —  The  term  "castinj^" 
in  paragraph  148  does  not  include  articles 
which  have  been  advanced  in  condition  by 
work  bestowed  on  them  after  they  were  cast. 
Lehigh  Mfg.  Co.  v,  U.  S.,  (1907)  153  Fed. 
596;  Bromley  v,  U.  S.,  (1907)  154  Fed.  399, 
affirmed  156  Fed.  958,  84  C.  C.  A.  458. 

Flitters.  —  The  article  commercially  known 
as  "flitters,"  produced  from  the  thin  sheets 
which  constitute  the  composition  metal  of 
commerce,  by  a  process  of  manufacture  tliat 
makes  it  no  longer  available  for  the  uses  to 
which  composition  metal  of  trade  is  put,  but 
adapts  it  for  other  uses,  is  not  free  of  duty 
as  ''  composition  metal,"  under  paragraph 
553,  but  is  dutiable  as  manufactures  of  metal 
under  paragraph  193.  U.  S.  v.  Meier,  (1905) 
136    Fed.    764,    69    C    C.   A.    421,   afftrtninff 

(1904)  128  Fed.  472. 

Neither  is  such  article  dutiable  as  bronze 
powder,  under  paragraph  175,  nor  as  a  color 
or  pigment,  under  paragraph  58.  Baer  r.  U. 
S.,   (1903)    130  Fed.  391. 

Horseshoe  calks.  —  The  provision  for  "  steel 
in  all  forms  and  shapes,"  in  paragraph  135, 
does  not  include  completed  articles,  such  as 
horseshoe  calks  and  ball  bearings,  to  which 
nothing  needs  to  be  done  to  fit  them  for  im- 
mediate use.  Maldonado  v.  U.  S.,  (1910) 
176  Fed.  737,  100  C.  C.  A.  282,  affirming 
(1909)   172  Fed.  170. 

''Iron-sandy"  a  completed  article  produced 
by  a  series  of  manufacturing  processes  from 
cast  iron  and  stoel  scrap,  is  not  within  the 
provision  for  "all  iron  in  .  .  .  forms  less 
finished  than  iron  in  bars,  and  more  advanced 
than  pig  iron,"  in  paragraph  124,  but  is 
dutiable  as  "iron  manufactured,"  under 
paragraph  193.  Harrison  Supply  Co.  v,  U. 
S.,  (1908)  164  Fed.  155;  Harrison  Supply 
Co.  v,  U.  S.,  (1909)  171  Fed.  406,  96  C.  C. 
A.  362. 

Machined  f orgings.  —  In  paragraph  127,  re- 
lating to  forgings  of  whatever  "degree  or 
stage  of  manufacture,"  the  words  quoted  re- 
late only  to  different  stages  of  the  forging 
process,  not  extending  beyond  the  completion 
of  that  process;  and  forms  that,  after  being 
subjected  to  the  final  forging  process,  are 
further  advanced  into  completed  articles 
practically  ready  for  use,  such  as  axles,  pis- 
ton rods,  ete.,  are  removed  from  eaid  provi- 
sion into  that  for  manufactured  metal  in 
paragraph  193.  U.  S.  t?.  Prosser,  (1910)  177 
Fed.  669. 

^Manufacture."  —  An  article  which  has 
been  advanced  through  one  or  more  processes 
into  a  completed  commercial  article,  known 
and  recognised  in  trade  by  a  specific  and  dis- 
tinctive name  other  than  the  name  of  the 
material  from  which  it  is  made,  and  is  put 
into  a  completed  shape,  designed  and  adapted 
for  a  particular  use  te  which  the  material  in 
its  original  form  is  not  adapted,  is  to  be 
deemed  a  manufacture,  although  its  compo- 
nent materials  are  unchanged.    U.  R.  v.  Meier, 

(1905)  136  Fed.  764,  69  C.  C.  A.  421,  affirm- 
ing (1904)   128  Fed.  472. 

'^Manufacture"  implies  addition  to,  and 
not  subtraction  from,  and  an  article  cannot 
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be  said  to  have  been  manufactured  which  re- 
sults from  a  process  that  reduces  its  value. 
Shallus  V,  U.  S.,  (G.  G.  A.  1008)  l^%  Fed. 
653,  rei;er«m£r  (1007)  155  Fed.  213. 

Metal  beaos  temporaiily  strung  on  cotton 
oords  or  string  for  the  purpose  of  facilitating 
transportation  are  not  dutiable  under  para- 
graph 408,  at  thirty-five  cents  ad  valorem  ae 
loose  beads,  but  are  subject  to  the  forty-five 
cent  ad  valorem  duty  prescribed  by  paragraph 
103  for  articles  or  wares  not  specially  pro- 
vided for  in  the  Act,  composed  wholly  or  in 
part  of  metal  whether  wholly  or  partly  manu- 
lactured.  Henry  E.  Frankenberg  Co.  t?.  U.  S., 
(1907)  206  U.  S.  224,  27  S.  Gt.  628,  51  U.  S. 
(L.  ed.)  1034,  affirming  (C.  C.  A.  1006)  146 
Fed.  63,  which  affirmed  (1905)   144  Fed.  704. 

Millinery  articles  containing  feathers  and 
wire.  —  Millinery  articles  made  almost 
wholly  of  feathers,  but  containing  a  small 
quantity  of  wire,  which  is  an  important  fea- 
ture of  their  construction,  are  dutiable  as 
*'  articles  in  part  of  metal,"  under  paragraph 
103,  rather  than  as  "feathers  advanced  or 
manufactured,"  under  paragraph  425.  U.  S. 
V.  Berlinger,    (C.  C.  A.  1009)    167  Fed.  800. 

Miniature  frames  of  precious  metal  set  with 
diamonds.  —  The  provision  in  paragraph  434, 
for  "articles  commonly  known  as  jewelry," 
does  not  include  miniature  frames  composed 
of  precious  metals  set  with  diamonds  and 
pearls,  which  are  not  used  as  articles  of  per- 
sonal adornment  but  for  utility,  but  they  are 
dutiable  under  paragraph  193.  U.  S.  v, 
Knoedler,   (1907)    154  Fed.  928. 

Nickel  anodes.  —  In  construing  paragraph 
185,  relating  to  nickel,  nickel  oxide,  nickel 
alloy,  "pigs,  ingots,  bars,  or  sheets,"  it  was 
held  ( 1 )  tnat  only  nickel  in  one  of  the  forms 
enumerated  is  included;  (2)  that  the  provi- 
sion for  "  sheets,"  therefore,  does  not  include 
anodes  consisting  of  nickel  plates  about 
twelve  inches  long,  six  and  one-half  inches 
wide,  and  less  than  a  half  inch  thick,  a 
"sheet"  being  broad,  thin,  and  expanded, 
and  (3)  that  such  anodes  are  dutiable  as 
manufactures  of  nickel  under  paragraph  193. 
Boker  v,  U.  S.,  (1907)  152  Fed.  589,  afjlrmed 
(C.  C.  A.)   157  Fed.  1003. 

Old  cannon,  made  of  composition  metal,  and 
useless  as  artillery,  but  salable  as  relics  and 
souvenirs,  are  dutiable  under  paragraph  193, 
as  manufactures  of  metal,  and  are  not  free 
of  duty  as  "old  brass,"  within  paragraph 
505,  or  as  "  composition  metal,"  within  para- 
graph 533,  Downing  V,  U.  S.,  (1903)  122 
Fed.  445,  58  C.  C.  A.  427,  affirming  (1902) 
116  Fed.  779,  set  out  in  the  original  note. 

Ornamental  slipper  buckles.  —  In  Bailey  v, 
U.  S.,  (1905)  1.35  Fed.  917,  it  was  held  that 
certain  elides  or  buckles,  made  of  steel  or  a 
base  metal,  some  ornamented  with  rhine- 
stones  and  some  colored  in  imitation  of 
precious  metals,  and  used  in  ornamenting 
slippers,  were  not  within  the  provision  in 
paragraph  434,  for  "  articles  commonly  known 
as  jewelry,"  but  are  dutiable  as  manufactures 
of  metal,  not  specially  provided  for,  under 
pan^^ai^  193. 

Silver  hand  bags.  —  Women's  sihrer  hand 
bi|^  Of  pvMes,  used  for  holding  money,  arti- 


cles of  wearing  apparel,  etc.,  are  not  within 
the  provision  in  paragraph  434,  for  "articles 
commonly  known  as  jewelry,"  but  are  duti- 
able as  articles  of  silver  under  paragraph 
193.     Tifl'any  v.  U.  S.,   (1904)    131  Fed.  398. 

Small  tin  disks.  —  Small  disks  produced  in 
the  manufacture  of  tin  cans,  being  a  by-prod- 
uct in  the  process  of  cutting  an  aperture  for 
filling,  and  being  of  much  less  value  than  the 
tin  from  which  they  were  cut,  are  not  articles 
"  wholly  or  partly  manufactured  from  tin 
plate,"  under  paragraph  140,  nor  as  "  waste  " 
under  paragraph  463,  but  are  dutiable  as 
articles  of  metal,  "whether  partly  or  wholly 
manufactured,"  under  paragraph  193.  Shal- 
lus V,  U.  S.,  (C.  C.  A.  1908)  162  Fed.  653, 
reversing  (1907)    155  Fed.  213. 

Steel  window  sashes.  —  Where  steel  parts 
have  been  assembled  and  united  into  com- 
plete window  sashes,  they  have  been  too  far 
advanced  in  manufacture  to  permit  their  in- 
clusion within  paragraph  125,  relating  to 
"  structural  shapes  of  iron  or  steel  .  .  . 
fitted  for  use,"  but  are  properly  classified 
under  paragraph  193.  Ackerson  v.  U.  S., 
(1909)  172  Fed.  303,  affirmed  (C.  C.  A.  1910) 
178  Fed.  1003,  101  G'.  G.  A.  416. 

Welded  sheets  of  iron  and  nickel.  —  Sheets 
consisting  of  a  plate  of  iron  or  steel  witii  a 
sheet  of  nickel  welded  thereto,  the  material 
being  rolled  to  the  desired  thickness  after 
welding,  are  not  sheets  "  coated  with  .  .  . 
metals,"  within  the  meaning  of  paragraph 
132,  nor  "sheets  of  iron  or  steel,  common  or 
black,"  within  the  meaning  of  paragraph  131, 
but  are  dutiable  under  paragraph  193.  Boker 
i;.  U.  S.,  (1910)   180  Fed.  969. 

Zinc  sheets,  when  nickel-plated,  do  not  fall 
within  the  provision  in  paragraph  192,  for 
"zinc  ...  in  sheets,"  but  are  dutiable  un- 
der paragraph  193.  Victor  v.  U.  S.,  (1904) 
128  Fed.  472. 

Xickel-plated  zinc  sheets  are  not  dutiable 
as  "  zinc  .  .  .  in  sheets,"  under  paragraph 
192,  but  as  "articles  or  wares  not  specially 
provided  for,  .  .  .  composed  wholly  or  in 
part  of  .  .  .  nickel,  .  .  .  zinc,  ...  or 
other  metal,"  under  paragraph  193.  Eck- 
stein V.  U.  S.,  (1905)  140  Fed.  94,  affirmed 
(C.  C.  A.  1906)   146  Fed.  1021. 

Button  shanks.  —  See  under  this  title,  vol. 
2,  p.  471,  par.  414. 

Bronse  hardener.  —  See  under  this  title,  vol. 
2,  p.  421,  par.  183. 

Construction  of  second  proviso  —  **  article.** 
—  See  under  this  title,  vol.  2,  p.  414,  par. 
137. 

Dragees.— -See  under  this  title,  vol.  2,  p. 
428,  par.  212. 

Furnished  needle  cases.  —  See  under  this 
title,  vol.  2,  p.  630,  sec.  19. 

Gas  cylinders.  — See  under  this  title,  vol. 
2,  p.  416,  par.  162.  , 

Monogram  dies  and  plates  for  engraving.  — 
See  under  this  title,  vol.  2,  p.  412,  par.  135. 

Kougk  bored  rifle  barrels.  —  See  under  this 
title,  vol.  2,  p.  418,  par.  157. 

Steel  gas  holders.  —  See  under  this  title, 
vol.  2,  p.  416,  par.  152. 

Steel  table.  — Sec  under  this  title,  vol.  2, 
p.  412,  par.   135. 
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steel  WOOL  —  See  under  this  title,  vol.  2,  WreatUd    and    crosses    motaitcd    oA    Wir* 

p.  414,  par.  137.  franteo.  —  See  under  this  title,  vol.  2,  p.  473^ 

Tea 'caddies.-^  See  under  this  title,  vol.  2,  par.  4204 
p.  630,  eec.  19. 


Vol.  II,  p.  425,  par.  194. 

Round  timber  in  ronfk  eosditioiL  —  In  Per* 
fection  Pile-PreaerTing  Go.  v.  U.  S.,  (1905) 
147  Fed.  922,  it  was  held  that  any  round 
sticks  which  in  their  shape  as  imported  are 
used   for   any  of  the   purposes  specified   in 

VoL  li,  p.  425,  par.  196. 

Fireproof ed  lumber.  —  Lumber  which  has 
been  subjected  to  a  flreproofing  process  that 
largely  increases  its  value,  but  which  can 
still  be  applied  to  the  ordinary  uses  of  sawed 
lumber,  is  not  dutiable  as  manufactures  ol 


paragraphs  194  and  196,  either  ill  the  rough 
or  finished,  are  subject  to  classification  un- 
der those  paragraphs,  rather  than  under 
paragraph  699. 


wood,  not  specially  provided  iot,  uilder  para** 
graph  208,  but  as  "sawed  lumber,"  udder 
paragraph  195.  Myers  r.  U.  S.,  (G.  G.  A. 
1906)  147  Fed*  204,  rwerBihg  (1906)  180 
Fed.  844. 


Vol.  II,  p.  425,  par.  196. 

Ronnd   timber  i»  rough   conditioB,  —  See  under  this  title,  vol.  2,  p^  43S,  par.  194* 


Vol.  II,  p.  425,  par.  198. 


wood.  —  In  WilKams  r.  U.  S., 
(1903)  126  Fed.  838,  it  was  held  that  cer- 
tain cabinet  wood,  sawed  lengthwise  on  two 
or  more  sides,  was  not  free  of  duty,  under  the 
provisions  in  paragraph  700,  for  "  all  forms 
of  cabinet  woods,  in  the  lop,  rough,  or  hewn 
only,"  but  was  dutiable  pn&r  paragraph  198, 
covering  '^cabinet  woods  not  further  manu- 
factured than  sawed.'' 

Wood  veDsenv  with  paper  backing.  —  In 
American  Trading  Co.  v.  U.  S.,  (1904)  142 
Fed.  214,  it  was  held,  as  to  teneers  of  wood 


of  exceeding  thinness,  pasted  on  paper  for  th<( 
purpose  of  Keeping  them  in  shape,  the  paper 
being  in  some  instances  the  component  ma- 
terial of  chief  value,  that  they  are  within  the 
provision  in  paragraph  198. 

Bamboo  dyers'  sticks. — See  under  this  title, 
vol.  2,  p.  /WO,  par.  700. 

Manicure  sticks.  —  See  under  this  title,  vol. 
2,  p.  426,  par.  208. 

Sattdarwood.  —  See  under  this  title,  voL  2> 
p.  500,  par.  699. 


Vol.  II,  p.  426,  par.  200. 

"Blocka  or  aticka^  rougli-hewiiy  sawed."  — 
In  coBstming  paragraph  200,  relating  toi 
'*  blocks  or  sticks,  rough-hewn,  sawed,"  etc., 
it  was  held  that  the  hewing  contemplated 
is  a  new  shaping,  and  that  the  sawing  id 
something   more    than    merely    sawing   the- 

Vol.  ir,  p.  426,  par.  205. 

Fmit  boxes.  —  In  showing  that  fruit  boxed 
are  entitled  to  classification  under  paragraph 
206,  as  being  made  from  reimported  shooks^ 
it  is  not  enoi^^  to  establish  a  probability  that 
many  ol  the  boxes  were  of  such  origin.    There 

Vol.  II,  p.  426,  par.  206. 

Baskets  made  from  willow  chip.  —  Under 
paragraph  206,  relating  to  ''willow  prepared 
for  basket  makers'  use,^  .  .  .  manufactures 
of  .  .  .  willow,"  it  Was  the  Intention'  Ibr*  the 
final  cWiusA  to  cover*  eomplefted  manufaditrres 
from  the  "  prepared  "  wlllbw  enumetat^d  in 
the  preceding  clause;  and  baskets  made  from 
willow    chip   would   be   dntiaible   thereunder 


bk>cks  or  sticks  off  from  longer  pieced.  U.  t. 
V.  Pierce,  (1905)  140  Fed.  962,  affitmeld  (C. 
C.  A.  1906)  147  Fed.  199. 

Manicure  stieks.  —  See  under  this  title,  ¥oh 
2,  p.  426,  par.  208. 


must  be  definite   evidence   as  to  the  ^uaA^ 
tity    in   each   importation   eiiti£fed   to  such^ 
classification.     Westervelt  9.  U.   B.,   (lOO^F 
150  Fed.  378. 


rather  than  as  "  manufactures  of  chip  "  under 
paragraph  440l  OllesAeiner  0.  U.  S.,  (I9&ff 
158  Fed.  977,  86  C.  C.  A.  181,  affirming  164 
Fed.  167. 

Rhttan  reeds^  from  which  the  outside  haa 
been  removed,  are  riot  "in  the  rough,"  withii> 
the  mining  of  Tariff  Act  Oct.  1,  1890,  ch. 
1244,  sec.  2,  Free  Listy  par.  756^  20  Stat  L. 
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Vol.  n,  p.  486,  par.  818. 


611,  but  are  "reeds  wrought  or  manufactured 
from  rattans/'  within  the  meaning  of  section 
1,  Schedule  D,  par.  229,  of  that  Act,  which 
corresponds  to  paragraph  206  of  the  Act  of 
1897.     Foppes  f.  U.  S.,  (1894)   154  Fed.  866. 

Vol.  II,  p.  426,  par.  208. 

Magnesite  brick.  —  The  phrase  "  fire  brick," 
in  paragraph  87,  is  a  well-known  commercial 
designation,  which  means  brick  made  from 
fire  clay,  and  therefore  does  not  include  mag- 
neaite  brick,  which  is  properly  dutiable  under 
paragraph  208.  U.  S.  17.  Hempstead,  (1907) 
153  Fed.  483. 

Manicure  sticks,  being  completed  articles 
of  wood,  several  inches  long,  pointed  at  one 
end  and  beveled  off  at  tlie  other  to  form  a 
cutting  edge,  are  "manufactures  of  wood,'' 
and  dutiable  as  such  under  paragraph  208. 
Estes  V,  U.  a,  (1909)   176  Fed.  932. 

Upholstered  furniture  with  wooden  frames 
is  dutiable  under  paragraph  208,  as  "furni- 
ture of  wood,"  though  silk,  and  not  wood,  is 
the  chief  component  in  the  completed  articles. 
U.  S.  r.  Woodruff,  (1909)  175  Fed.  776,  99 
C.  C.  A.  348,  affirming  168  Fed.  452. 

Wood  flour.  —  The  provision  for  "  house  or 
cabinet  furniture,  of  wood,  wholly  or  partly 
finished,  and  manufactures  of  wood,"  in  para- 
graph 208,  is  intended  to  cover  all  finished 
manufactured  wooden  articles,  however  dif- 
ferent they  may  be  in  nature  or  appearance 

Vol.  II,  p.  427,  par.  209. 

Beet  sugar.  —  In  Franklin  Sugar  Refining 
Co.  V.  U.  8.,  (1907)  163  Fed.  653,  the  court 
in  construing  paragraph'  209,  relating  to 
"  sugar  above  number  sixteen  Dutch  standard 
in  color,  and  .  .  .  su^ar  which  has  gone 
through  a  process  of  refining,"  held  that  it 
was  not  necessary  that,  in  order  to  come 
within  the  first  clause  of  this  provision,  sugar 
should  be  capable  of  being  used  commercially, 
without  refining,  as  cane  sugar,  and  therefore 
beet  sugar,  which  is  not  so  capable,  is  in- 
eluded  therein. 

Fraction  of  degree. — In  determining  whether 
sugar  drainings  should  be  classed  under  a 
tariff  act  as  "  not  above  fifty-six  degrees,"  by 
the  polariscope,  or  as  "  fifty-six  degrees  and 
above,"  it  was  held  that  the  rule  of  de  mini- 
fni%  non  curat  lex  does  not  apply  to  drainings 
testing  56.026,  so  as  to  require  their  classifi- 
eation  under  the  former  provision  as  testing 
fifty-six,  by  disregarding  the  fraction  of  a 
degree.  U.  S.  v.  Lueder,  (C.  C.  A.  1907)  154 
Fed.  1,  reversing  (1906)   146  Fed.  149. 

Polariscopic  test.  —  The  expressions  there- 
in, "  testing  by  the  polariscope  "  and  "  shown 
by  the  polariscopic  test,"  are  not  used  with 
any  special  trade  meaning  that  would  confine 
them  to  a  particular  method  of  conducting 

Vol.  II,  p.  428,  par.  212. 

Dragees,  whieh  are  small  spherical  or 
spheroidal  objects,  with  a  sugar  coating  and 
a  sweet  taste,  and  which  are  used  by  bakers 
for  decorating  cakes  and  to  some  extent  by 
confectioners,  are  "  confectionery  "  within  the 


Shida  baskets,  composed  of  vegetable  fibre 
derived  from  ferns,  are  not  dutiable  by  simili- 
tude cs  manufactures  of  grass,  etc.,  under 
paragraph  449,  but  are  dutiable  under  para- 
graph 206.  Butler  v,  U.  S.,  ( 1910)  181  Fed. 
402. 


from  "  house  or  cabinet  furniture ;  "  and  wood 
fiour,  a  completed  product,  already  prepared 
for  use,  is  therefore  not  to  be  excluded  under 
the  rule  of  ejuedetn  generis.  Nairn  Linoleum 
Co.  V.  U.  S.,  (1907)  151  Fed.  956. 

Wood  furniture  decorated  with  metaL  —  In 
paragraph  208,  providing  for  "furniture  of 
wood,  .  .  .  and  manufactures  of  wood,  or  of 
which  wood  is  the  component  material  of  chief 
value,"  the  last  clause  as  to  chief  value  does 
not  relate  to  the  provision  for  furniture;  and 
furniture  whose  framework  and  principal  bulk 
are  of  wood  is  furniture  "  of  wood,"  within 
the  meaning  of  the  paragraph,  though  deco- 
rative metal  may  be  the  component  of  chief 
value.  Hempstead  v,  U.  S.,  (1909)  168  Fed. 
450,  affirmed  (1910)  175  Fed.  966,  99  C.  C. 
A.  356. 

Fireproofed  lumber.  —  See  under  this  title, 
vol.  2,  p.  425,  par.  195. 

Kinoki  baskets.  —  See  under  this  title,  vol. 
2,  p.  478,  par.  449. 

Smokers'  articles.  —  See  under  this  title, 
vol.  2,  p.  481,  par.  469. 


such  test,  but  import  an  intention  on  the 
part  of  Congress  that  the  method  adopted 
should  be  the  one  best  calculated  to  make  a 
scientific  determination;  therefore  under  the 
general  power  of  the  secretary  of  the  treas- 
ury to  make  customs  regulations  not  in- 
consistent with  law,  granted  by  section  251, 
Rev.  Stat.,  7  Fed.  Stat.  Annot.  369,  it  is 
competent  for  that  officer  to  prescribe  the 
method  of  "testing  by  the  polariscope"  the 
sugars  dutiable  according  to  such  test  under 
paragraph  209,  and  so  long  as  he  acts  in  good 
faith  and  it  does  not  appear  that  his  regula- 
tions operate  to  make  the  polariscope  test  less 
accurate  than  when  Congress  adopted  it,  the 
courts  should  not  interfere  with  the  admin- 
istrative details  confined  to  him.  U.  S.  v. 
Bartram,  (C.  C.  A.  1904)  131  Fed.  833,  re- 
versing (1903)  123  Fed.  327. 

Settlement  test.  —  Wliere  no  official  polar- 
iscopic test  has  been  made  of  imported  sugar, 
it  is  proper  to  classify  the  sugar  in  accordance 
with  the  settlement  test,  especially  where  the 
importers  have  agreed  to  accept  such  tests, 
and  the  secretary  of  the  treasury  has  au- 
thorized their  use.  American  Sugar  Refining 
Co.  V.  U.  S.,  (1909)  176  Fed.  893. 


meaning  of  this  paragraph.  U.  S.  v.  La 
Manna,  (C.  C.  A.  1908)  166  Fed.  761,  re- 
versinp  (1907)   154  Fed.  955. 

Wafers  and  biscuits.  —  See  under  this  title, 
vol.  2,  p.  504,  sec.  6. 


Qio 


TtL  II,  p.  4M,  pur.  tl4. 


CUSTOMS  DUTIES. 


T«L  U,  p.  ttl,  p«r.  MI. 


Vol.  II,  p.  429,  par.  214. 

Swcepinsp.  —  See  under  this  title,  toL  £»  p.  429,  par.  216. 


Vol.  If,  p.  429,  par.  215. 

Swcepingi.  —  Tobacco  suitable  for  neither 
wrappers  nor  fillers,  but  which  may  be  used 
IB  a  filler  in  the  manufacture  of  a  very  small 

Vol  II,  p.  431,  par.  231. 

Oatmeal  feed.  —  A  by-product  in  the  manu- 
faetare  of  oatmeal,  which  consists  merely  of 
the  broken  hulls  of  the  oats,  and  is  known  as 


size  of  tobacco  cigars,  is  not  leaf  tobacco,  and 
is  properly  dutiable  under  paragraph  215. 
Dominguez  v.  U.  S.,  (1903)  122  Fed.  656. 


"oatmeal  feed,"  is  dutiable  as  '•oat  hulls," 
under  paragraph  231.  U.  8.  v.  MeGettrick, 
(1005)   139  Fed.  304. 


Vol  11,  p.  431,  par.  232. 

Deterioration  in  size  of  rice  due  to  handling. 
—  The  fact  that  age  and  repeated  handling 
of  broken  rice  may  have  caused  an  infinitesi- 
mal increase  in  the  percentage  of  the  ma- 
terial that  will  pass  through  the  standard 
sieve,  is  not  a  sufficient  reason  for  rejectin^i^ 
a  test  based  on  samples  of  such  rice,  especially 
where  the  failure  to  make  a  proper  test  at 
the  time  of  importation  was  due  to  no  fault 
of  the  importer.  Seattle  Brewing,  etc.,  Co.  v, 
U.  S.,  (1910)  176  Fed.  126. 

Vol.  II,  p.  431,  par.  236. 

"Ghee'*  is  within  the  provision  for  ''butter,  and  substitutes  therefor/'  in  this  paragraph. 
Sahadi  v.  U.  S.,  (1906)  152  Fed.  486. 


Size  of  wire  in  sieve.  —  Under  this  para- 
graph, relating  to  broken  rice  that  will  pass 
through  what  is  *'  known  commercially  as  No. 
12  wire  sieve/'  it  appearing  that  there  are 
several  sieves  so  known  commercially,  the 
secretary  of  the  treasury  is  authorized,  in 
order  to  Secure  uniformity,  to  specify  which 
of  them  should  be  used  bv  customs  officers. 
Wakem  f.  U.  S.,  (1906)  147  Fed.  874;  Seattle 
Brewing,  etc.,  Co.  o.  U.  S.,  (1910)  176  Fed. 
125. 


Vol.  11,  p.  431,  par.  241. 

Capeia  pickled  in  vinegar,  which  are  used 
as  a  condiment  and  in  flavoring  sauces,  are 
dutiable  under  this  paragraph,  relating  to 
"pickles  and  sauces  of  all  kinds."  S.  S. 
Pierce  Co.  «.  U.  S.,  (1910)  176  Fed.  440. 

Dried  nmshrooma  in  cans.  —  Mushrooms 
dried  in  order  to  preserve  them,  and  placed 
in  hermetically  sealed  tins  holding  from 
thirty  to  forty-five  pounds,  are  witnin  the 
provision  in  this  paragraph,  rather  than  para- 
graph 257  relating  to  "vegetables  in  their 
natural  state."  Choy  Chong  Woh  r.  U.  S., 
(1907)  163  Fed.  879,  82  C.  C.  A.  608. 

Salted  cabbage.  —  Hanks  and  balls  of  dried 
and  salted  cabbage,  the  salting  and  manipu- 
lation of  which  were  done  as  a  preparation 
fitting  the  cabbage  for  cooking  purposes,  and 
intended  to  be  permanent,  are  dutiable  as 
V4*getables  "prepared  or  preserved,"  under 
this  paragraph,  and  not  as  vegetables  in  their 
"natural  state,**  under  paragraph  257.  Sun 
Kwong  On  r.  U.  S.,  (1909)  177  Fed.  595. 

Snbatances  with  medicinal  properties. — 
Articles  are  not  to  be  removed  from  a  pro- 
vision for  pickles  and  sauces,  and  placed 
in  a  provision  for  drugs,  simply  because,  a 
medicinal  or  therapeutic  property  may  be  ex- 
tracted from  them.  S.  8.  Pierce  Co.  9.  U.  6., 
(1910)  176  Fed.  440. 

Txiifllea  in  tins  are  dutiable  as  "  mushrooms 
in  tins,"  by  similitude,  under  this  para- 
graph. Von^Bremen  i?.  U.  8.,  (1909)  168  Fed. 
689,  94  C.  C.  A.  301. 
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Use,  not  botanical  dassillcation,  controlling. 
—  Articles  are  not  to  be  excluded  from  the 
provision  in  paragraph  241,  for  "vegetables 
.  .  .  including  pickles  and  sauoes  of  all 
kinds,"  on  the  ground  that  they  are  not  pala- 
table or  desirable  as  a  distinct  and  separate 
eatable,  or  are  not  known  as  garden  vege- 
tables. The  use,  rather  than  strict  botani- 
cal classification,  is  the  determinative  factor ; 
and  therefore  capers,  which  are  fiower  buds, 
but  are  used  as  pickles  or  as  a  sauce,  are  in- 
cluded in  said  provision.  S.  S.  Pierce  Co.  r. 
U.  S.,  (1910)  176  Fed.  440. 

••  Vegetables."  —  In  paragraph  241,  the 
term  "  vegetables "  is  used  in  accordance 
with  the  ordinary  understanding,  vegetables 
usually  served  at  dinner,  and  does  not  include 
truffles,  which  are  used  only  as  a  condiment 
in  cooking.  Von  Bremen  v.  U.  S.,  (1909)  168 
Fed.  889,  94  C.  C.  A.  301. 

An  edible  fungus.  —  See  under  this  title, 
vol.  2,  p.  433,  par.  257. 

Cauliflowers  in  brine.  —  See  under  this  title, 
vol.  2,  p.  433,  par.  257. 

Dried  mushrooms.  —  See  under  this  title, 
vol.  2,  p.  433,  par.  257. 

Dried  mushrooms,  sliced.  —  See  under  this 
title,  vol.  2,  p.  433,  par.  257. 

Pickled  wamnts.  —  See  under  this  title,  vol. 
2,  p.  504,  sec.  6. 

Thick  Soy.  — See  under  this  title,  p.  504, 
sec.  6. 


Y«L  II,  p.  4S1,  pM.  MA. 
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Vol  U,  p.  4S3,  pu.  m. 


Vol.  II,  p.  431,  par.  244. 

Ducks'  eggs.  —  Paragraph  549,  relating  to 
"  eggs  of  birds/'  does  not  include  eggs  of  the 
domesticated  duck,  which  are  dutiable  under 


paragraph  244  as  ''eggs,  not  specially  pro- 
vided for."  Sun  Kwong  On  v.  U.  S.,  (C.  C. 
A.  1906)   143  Fed.  116. 


Vol.  II,  p.  432,  par.  246. 

Albumen.  —  See  under  this  title,  vol.  2,  p.  482,  par.  468. 


Vol.  II,  p.  432,  par.  249. 

"  BusheL"  —  In  passing  paragraph  249,  Con- 
gress must  be  assumed  to  have  known  the 
practice  of  the  treasury  department  to  con- 
sider fifty-seven  pounds  as  a  bushel  and  to 


have  intended  to  aocq>t  that  aa  a  standard. 
Hills  Bros.  Go.  t*.  U.  8.,  (1906)  151  Fed.  476, 
81  G.  C.  A.  14,  affirming  143  Fed.  695. 


Vol.  II,  p.  432,  par.  251. 

Lily  buds,  imported  in  condition  to  open 
in  full  bloom  immediately  upon  arrival  at 
their  destination  in  this  country,  are  dutiable 
as  'Milies,"  under  this  paragraph,  and  are 
not  free  of  duty  under  paragraph  617,  as 
"vegetable  substances,  crude  or  unmanafac- 
turedy  not  otherwise  specially  provided  for.'^ 
Vandergrift  r.  U.  S.,  ( 1901 )   123  Fed.  1002L 

Lily  of  the  valley  roots  —  Act  of  1894. — 
In  construing  the  provision  in  Tariff  Act 
August  27,  1894,  ch.  349,  sec.  1,  Schedule  6, 
par.  2341/2,  28  Stat.  L.  625,  for  "  lily  of  the 
valley  .   .  .  plants  used  for  forcing,"  it  was 


held  that  lily  of  the  valley  rooter  q>routed, 
which  are  imported  for  forcing,  were  dutiable 
thereunder,  being  included  within  the  ierm 
"  plants,"  in  a  popular  sense,  though  not  teoh* 
nically.  McAllister  v.  U.  S.,  (1896)  147 
Fed.  773. 

Statice  wreaths,  which  have  aU  the  appear- 
ance of  ''natural  flowers  .  .  .  preserved," 
are  dutiable  under  the  eaxinicratioii.  of  such 
articles  in  paragraph  251.  Bayersdorfer  v, 
U.  S.,  (1909)    171  Fed.  286. 

Prepared  palm  levrss.  —  See  under  this 
title,  vol.  2,  pw  473,  pai.  425i. 


Vol.  II,  p.  432,  par.  252. 

Rooted  rose  cuttings.  —  Under  this  para- 
graph, relating  first  to  '^  rose  plants,"  and 
second  to  "  eufctings "  of  "  shrubs "  and  of 
"plants,"  rooted  rose  cuttings  that  have 
been  placed  in  sand  to  facilitate  handling, 
but  have  never  been  in  soil,  fall  within  the 
latter  provision  as  cuttings  of  ^rubs  or 
plants.  U.  S.  V.  American  Express  Go., 
(1908)  158  Fed.  808,  86  C.  G.  A.  68. 

Seedlings  si  rhododendrons  and  laurels. — 
In  this  paragrapk  the  provision  for  ''ever- 
green seedlings "   is  not   restricted  to  such 

Vol.  II,  p.  432,  par.  254. 

Canary  seed.  — See  Nordlinger  v,  U.  S.,   (0.  C.  A.  1904)    127  Fed.  683,  affirming  (1902) 
119  Fed.  478,  set  out  in  the  original  note. 


evergreen  plants  as  the  conifers  and  box,  but 
cstenda  to  those  that  ntoin  their  verdure  or 
greenness  throughout  the  year;  and  seedlings 
of  rhododendrons  and  laurels,  that  remain 
green  constantly,  are  inebacbed  m  said  pro- 
vision. U.  S.  V.  Ouwterlcerk,  ( 1907 )  153  Fed. 
916,  affirmed  (C.  C.  A.  1908)  166  Fed.  16]^2. 
The  void  ''seedlings"  mdades  all  trees  or 
plants  grown  from  seed,  inrrespeetive  oi  their 
age.  U.  S.  r.  American  Express  Co^.,  (1906> 
158  Fed.  908,  86  C.  C.  A.  68. 


Vol.  H,  p.  433,  par.  257. 

An  sdible  fungus,  that  grows  on  the  bark 

of  trees  and  has  been  merely  dried  and  packed 
loose,  bears  a  greater  similtude  to  vegetables 
in  their  natural  state,  enumerated  in  this 
paragraph,  than  to  mushfoons  prepared, 
enumerated  in  paragraph  241,  and  is  there- 
fore dutiable  under  this  paragraph  257.  Stin 
Kwong  On  v.  U.  S.,  M909>  176  Fed.  930; 

Cauliflowers  in  brins.  —  Caufiftowers  that 
havp  been  trimmed,  washed,  and  packed  in 
brine  for  preservation  diin>Bg  troaapartation, 
and  to  keep  them  in  their  natural  state,  and 
that  when  taken  out  of  the  brine  and  washed 


are  still  in  their  natural  state,  are  dutiable 
under  this  paragraph  as  "  vegetables  in  their 
natvral  state,"  rather  than  under  paragraph 
241,  as  "vegetahlev  prepared  or  preserved." 
U.  S.  V.  Strohneyer,  etc.,  Co.,  (C.  C.  A.  1909) 
167  Fed.  539. 

Dfied  musbrooms.— The  provisien  in  pmra- 
gyaph  941  for  mushrooms  ^prepared  or  pre*- 
served,"  does  not  include  mushrooms  dried 
merely  by  evapotirtion.  whirh  are-  dlitfa"l)le 
under  paragraph  267  as  ''vegetables  rn  their 
natural  state."  Kraut  f.  U.  S.,  (1905)  139 
Fed.  94. 
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▼•L  II,  p.  494,  ptt,  Mi. 


Dried  mushrooms  sliced.  —  The  slicing  of 
vegetables  solely  to  facilitate  the  natural 
drying  operation  is  not  sufficient  to  remove 
them  from  their  natural  state;  and  mush- 
rooms cleaned,  sliced,  and  dried  in  the  sun 
are  dutiable  as  "vegetables  in  their  natural 
state,"  under  this  paragraph,  rather  than 
as  '*  vegetables  prepared  or  preserved,''  under 
paragraph  241.  Zanmati  v.  U.  S.»  (1907) 
153  Fed.  880,  82  C.  C.  A.  626. 


Wai  san,  an  edible  root  used  by  the  Chi- 
nese as  a  vegetable,  is,  because  edible,  removed 
from  the  provision  for  "  drugs,"  in  paragraph 
20,  and  is  dutiable  as  "  vegetables,"  under 
paragraph  257.  Wing  On  Wo  v,  U.  S.,  ( 1909) 
175  Fed.  891. 

Dried  mushrooms  ia  cans.  —  See  under  this 
title,  vol.  2,  p.  431,  par.  241. 

Salted  cabbase.  —  See  under  this  title,  voL 
2,  p.  431,  par.  241. 


Vol.  II,  p.  433,  par.  258. 

Fish  in  small  packages.  —  In  this  para- 
graph, relating  to  fish  "  in  packages  contain- 
ing kss  than  one-half  barrel,"  classification 
shonld  be  determined  by  the  size  of  the  con- 
tainer in  which  the  merchandise  is  packed 
for  transportation  and  wholesale  trade, 
rather  than  of  the  container  in  which  it  is 
paHced  for  retail  trade;  and  fish  in  boxes 
of  a  capacity  of  not  less  than  one-half  barrel, 
but  filled  with  one  pound  paper  packages  for 
retail,  is  not  dutiable  under  said  provision. 
U.  S.  c.  Yamashita,  (1910)    175  Fed.  1018. 

Fish  packed  in  round  tin  boxes  holding 
"  appetit-aUd."  —  Herring  called  appetit-siid 
or  appetit-herring,  in  tins,  but  not  **  known 
or  labeled  as  anchovies,  sardines,  sprats, 
brislings,  sardels,  or  sardellen,  packed  in 
.  .  .  tin  boxes  or  cans,"  are  not  dutiable 
under  such  enumeration  in  paragraph  258, 
but  are  within  the  provision  in  the  same 
paragraph  for  "  all  other  fish  ...  in  tin 
packages."  Benson  t?.  U.  S.,  (1907)  159 
Fed.  118,  86  C.  C.  A.  308,  dUtinguiahing 
Reiss  r.  U.  S.,  (1902)  113  Fed.  1001,  set  out 
in  the  original  note,  on  the  ground  that  t)ie 
opinion  in  that  case  expressly  rests  its 
adoption  of  a  classification  upon  the  ap- 
praiser's finding  that  "  the  contents  of  the 
boxes  is  '  fish  known  as  anchovies,'  with  no 
evidence  in  the  case  one  way  or  the  other  to 
contradict  this  finding." 

Fish  roe,  or  caviar,  in  tin  packages,  is,  by 
virtue  of  the  similitude  clause  in  section  7, 
dutiable  at  the  rate  applicable  to  fiah  in  tin 
packages,  enumerated  in  this  paragraph, 
which  article  it  resembles  in  quality,  texture, 
and  use,  especially  use,  within  the  meaning  of 
said  section.  Menzel  r.  U.  S.,  (1904)  135 
Fed.  918,  affirmed  (1906)   142  Fed.  1038. 

Frozen  fish  imported  in  packages  contain- 
ing leas  than  one-half  barrel  are  dutiable  im- 


der  the  provision  in  this  paragraph,  for 
''fish  in  packages  containing  less  than  one- 
half  barrel,  and  not  specially  provided  for," 
rather  than  under  that  in  paragraph  261,  for 
"fish,  fresh,  .  .  .  frozen,  packed  in  ice,  or 
otherwise  prepared  for  preservation,  not 
specially  provided  for."  Loggie  v,  U.  S.,  (C. 
C.  A.  1905)    137  Fed.  813. 

Herring  in  tins,  which  have  been  pickled, 
salted,  skinned,  or  boned,  are  dutiable  as 
"  fish  ...  in  tin  packages,"  under  this 
paragraph,  rather  than  as  "  herrings  pickled 
or  salted,"  or  as  "fish,  skinned  or  boned," 
under  paragraphs  260,  261.  The  fact  of  im- 
portation in  tins  controls  over  the  other  con^ 
ditions  set  forth  in  the  two  latter  paragraphs. 
Bt'nson  v.  U.  S.,  (1907)  159  Fed.  118,  86  C. 
C.  A.  308. 

Measurement.  —  In  applying  the  provision 
in  paragraph  258  for  fish  in  tins  "contain- 
ing" various  quantities,  the  actual  capacity 
of  the  tins  should  be  considered,  rather  than 
the  quant  it  V  of  fish  found  in  them.  Gandolfi 
r.  U.  R.,  (1907)    152  Fed.  656. 

Sardines  in  large  tins.  —  In  this  paragraph, 
relating  to  sardines  **  in  bottles,  jars,  tin 
boxes  or  cans "  of  various  small  siises  not 
exceeding  seventy  cubic  inches,  also  **  in  other 
packages,"  the  doctrine  of  no8<Htur  a  sociia 
is  not  to  bo  so  applied  as  to  limit  the  latter 
phrase  to  packages  of  a  retail  size,  and  thus 
exclude  sardines  in  large  tins  dealt  in  at 
wholesale.  Strohmeyer,  etc.,  Co.  r.  U.  S., 
(1910)  178  Fed.  268,  101  C.  C.  A.  400,  af- 
firming (1909)  172  Fed.  295. 

''  Cream  of  codfish."  —  See  under  this  title, 
vol.  2,  p.  434,  par.  261. 

Filled  bottles.  — See  under  this  title,  vol. 
2,  p.  405,  oar.  99. 

Salted  nsh  in  wooden  packageac  —  See  un- 
der this  title,  vol.  2,  p.  506,  sec.  7. 


Vol.  II,  p.  434>  par.  260. 

Allowance  for  salt,  etc.  —  In  Lincoln  v. 
U.  S.,  (1910)  178 -Fed.  599,  it  appeared  that 
salted  herring  are  dealt  in  by  the  barrel,  that 
in  wholesale  trade  a  "  barrel "  means  200 
ponnds  of  net  fish,  that  it  is  usual  to  deliver 
228  pounds  of  fish  as  taken  from  the  hold 
of  a  vessel,  in  accordance  with  a  long-stand- 
ing custom  to  allow  for  salt,  scale,  and  dirt, 
and  that  at  no  time  does  this  extra  twent\'- 
eight  pounds  enter  into  the  mnrkotnlile 
weight  of  the  merchandise.    It  was  held  that 


in  assessing  duty  on  the  weight  of  such  fish 
under  paragraph  260,  a  like  allowance  should 
be  made. 

Smoked  herring,  though  salted  before  being 
smoked,  are  not  dutiable  as  "herrings, 
pickled  or  salted,"  under  paragraph  260,  be- 
ing a  commodity  distinct  therefrom  both 
commcrcinllv  and  in  common  sp'M»ch.  Matt- 
laffp  r.  T'.  S..   (HK>4)    139  Fed.  70-1. 

Hoirifig  in  tins.  —  See  under  this  title,  vol. 
::.  \).  -i'X),  par.  258. 
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Vol.  II,  p.  434,  par.  261. 

Cream  of  codfish.  —  So-called  cream  of  cod- 
fish, consisting  of  codfish  skinned  and  boned, 
and  subjected  to  the  further  process  of  cut- 
ting or  shredding,  is  dutiable  as  *'  fish, 
skinned  or  boned,"  under  this  paragraph,  and 
not  as  fish  "  in  packages  less  than  one-half 
barrel,  and  not  specially  provided  for,"  under 
paragraph  258.  Teed  17.  U.  S.,  (1003)  126 
Fed.  447. 

Fresh  salmon  packed  in  ice.  —  Under  this 
paragraph,  relating  ( 1 )  to  "  fish,  fresh,  .  .  . 
frozen,  packed  in  ice,  or  otherwise  prepared 
for  preservation,  not  speciallv  provided  for," 
and   (2)  to  ''salmon,  fresh,    salmon  packed 

Vol.  II,  p.  434,  par.  262. 

Cherries,  which  have  been  washed,  pitted, 
and  packed  in  salt  water  to  preserve  them  in 
transit,  are  not  dutiable  as  **  fruits  preserved 
...  in  their  own  juices,"  under  paragraph 
263,  but  as  "  edible  fruits  .  .  .  prepared  in 
anv  manner,"  under  paragraph  262.  Causae 
Mfg.  Co.  17.  U.  S.,  (C.  C.  A.  1906)  151 
Fed.  4. 

Fox  berries.  — In  Boak  17.  U.  S.,  (1903)  125 
Fed.  599,  60  C.  C.  A.  335,  it  was  held  that 
the  expression  ''  berries,  edible,  in  their  natu- 
ral condition,"  in  this  paragraph,  means  ber- 
ries which  are  ia  their  natural  condition  as 
imported,  and  are  edible  either  in  that  state 
or  after  cooking,  and  that  fox  berries  im- 
ported in  barrels  filled  with  water  are  in 
their  natural  condition,  and  are  included 
within  said  provision  and  not  within  para- 
graph 559,  relating  to  "  berries,  green,  ripe, 
or  dried,   .   .  .   not  specially  provided  for." 

Fruits  "green  or  npe."  —  The  first  part  of 
this  paragraph,  imposing  a  duty  per  bushel 
on  cherries  and  other  fruits,  "  green  or  ripe," 
applies  to  those  fruits,  ripe  or  unripe,  when 
imported  in  their  natural  condition.  Causse 
Mfg.  Co.  V,  U.  8.,  (C.  C.  A.  1906)  151  Fed. 
4,  modifying  143  Fed.  690. 

Fruits  prepared.  —  Fruit  preserved  in  her- 
metically sealed  bottles,  surrounded  by  a 
light  syrup  containing  no  juice  and  an  insig- 
nificant amount  of  alcohol,  the  preservation 
being  due  to  the  sealing,  is  not  "fruits  pre- 
served in  sugar,    .    .    .    spirits,  or  in  their 

Vol.  II,  p.  434,  par.  263. 

Berry  jama  are  dutiable  under  this  para- 
graph, as  sweetmeats  or  preserved  fruits, 
rather  than  as  "  jelly  "  under  the  same  para- 
graph, or  as  "edible  fruits  prepared."  under 
paragraph  262.  Bogle  v,  U.  S.,  (1909)  175 
Fed.  889. 

Cherries  in  alcohol.  —  Certain  cherries  im- 
ported in  casks,  in  a  surrounding  fluid  con- 
taining alcohol  added  for  the  purpose  of  re- 
sisting fermentation  and  decay,  the  cherries 
being  an  inedible  variety,  intended  to  be  used 
in  the  manufacture  of  cherry  juice,  are 
specially  provided  for  in  this  paragraph  as 
"fruits  preserved  in  .  .  <  spirits,"  and  are 
not  dutiable  under  paragraph  299,  either  as 
"cherry  juice  "  or  as  an  unenumerated  article 


in  ice  for  preservation  are  dutiable  under 
the  first  provision ;  for  Congress  by  enumerat- 
ing fish  packed  in  ice  separately  from  fish 
fresh,  indicated  an  intention  to  exclude  the 
former  class  from  the  provision  fsr  the  latter. 
U.  S.  V.  Perry,  (1909)   171  Fed.  303. 

Frozen  fish  imported  in  packages  containing 
less  than  one-half  barrel.  —  See  under  this 
title,  vol.  2,  p.  433,  par.  258. 

Herring  in  tins.  —  See  under  this  title,  vol. 
2,  p.  433,  par.  258. 

Salted  fish  in  wooden  packages.  —  See  un- 
der this  title,  vol.  2,  p.  506,  sec.  7. 


own  juices,"  within  the  meaning  of  para- 
graph 263,  but  is  dutiable  under  paragraph 
262,  as  "  fruits  .  .  .  prepared."  In  provid- 
ing for  fruit  preserved  in  "sugar,"  Con- 
gress contemplated  sugar  which  causes  or  ma- 
terially contributes  to  the  preservation  of  the 
fruit.  U.  S.  t?.  Reiss,  (C.  C.  A.  1909)  166 
Fed.  746,  affirming  (1908)   163  Fed.  65. 

''Prepared  in  any  manner.**  —  Under  this 
paragraph  relating  to  fruits  "dried,  desic- 
cated, evaporated,  or  prepared  in  any  man- 
ner," the  scope  of  the  expression  "prepared 
in  any  manner  "  is  not  by  the  rule  of  nosoiiur 
a  sociis ,  to  be  so  limited  as  to  embrace  only 
fruits  prepared  by  a  drying  process.  Causse 
Mfg.  Co.  V.  U.  S.,  (C.  C.  A.  1906)  151  Fed.  4, 
modifying  143  Fed.  690. 

-Quart." —  In  U.  S.  v.  Boak  Fish  Co., 
(1906)  146  Fed.  104,  it  was  held,  as  to  fox- 
berries  in  barrels,  with  water  added  to  act  as 
a  cushion,  so  as  to  prevent  crushing,  that,  in 
assessing  the  duty  "  per  quart,"  provided  in 
this  paragraph,  the  dutiable  quantity  should 
be  ascertained  by  the  use  of  the  dry  quart 
and  not  the  liquid  quart. 

Berry  jams.  —  See  under  this  title,  vol.  2, 
p.  434,  par.  263. 

Chutney.  —  See  under  this  title,  vol.  2,  p. 
434,  par.  263. 

"Preservation"  and  ''preparation"  distin- 
guished.—  See  under  this  title,  vol.  2,  p.  434, 
par.  263. 


similar  thereto,  "either  in  material,  quality, 
texture,  or  the  use  to  which  it  may  be  ap- 
plied," under  section  7  of  said  act.  Voight 
c.  Mihalovitch,  (1899)   125  Fed.  78. 

Chutney.  —  The  article  commercially  known 
as  "chutney,"  which  consists  of  various 
fruits  preserved  with  sugar  and  spices,  is 
dutiable  as  "fruits  preserved,"  under  this 
paragraph,  rather  than  as  "edible  fruits 
.  .  .  prepared,"  under  paragraph  262.  Park 
17.  U.  S.,  (1908)   164  Fed.  910. 

Excess  of  alcohol.  —  Under  this  paragraph, 
relating  to  fruits  in  spirits  and  imposing  a 
duty  "  per  proof  gallon  on  the  alcohol  con- 
tained therein  in  excess  of  ten  per  centum," 
the  duty  is  to  be  levied  on  all  such  excess. 
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wbctber  absorbed  by  the  fruit  or  supernatant. 
MihaloTitch  f>.  U.  S.,  (1008)  160  Fed.  088. 

Le^iom  citron,  preserved  by  being  cut  in 
hahes,  boiled  and  soaked  in  salt  water,  fresh- 
ened, and  then  covered  with  syrup  and  boiled 
down,  and  fresh  sugar  placed  thereon,  and 
the  proeeas  repeated  until  the  peel  i^  thor- 
oughly impregnated  with  the  sugar  and  cured, 
was  held  to  be  taxable  as  "*■  fruits  preserved 
in  sugar,"  under  the  Tariff  Act  of  1883,  par. 
302,  and  not  entitled  to  admission  free  under 
paragraph  704  of  that  act,  as  dried  fruits 
DOt  specificallv  enumerated.  U.  S.  r.  Nord- 
linger,  (1903)*^  121  Fed.  600,  58  C.  C.  A.  438, 
recfrttfi^  (1002)  116  Fed.  828,  cited  in  the 
orinnal  note. 

maimalAde  is  dutiable  under  the  provision 
in  this  paragraph  relating  to  "  sweetmeats 
and  fruits  preserved,"  rather  than  as 
'^  jellies,"  under  the  same  paragraph.  Bogle 
V.  U.  a,  (1000)  176  Fed.  880. 

lUrroBS.  —  The  term  "comfits"  in  this 
paragraph  is  practically  synonymous  with 
"  eonfeetions,"  and  includes  boiled  marrons 
(chestnuts)  preserved  in  syrup.  U.  S.  f. 
Schall,  (1906)  147  Fed.  760,  affirmed  (C.  C. 
A.  1907)   154  Fed.  1005. 

Pineapplet  preaenred  in  own  juice. —  :nne- 
apples  preserved  in  cans  in  their  own  juice, 
with  enough  sugar  added  for  flavoring,  and  not 
aiding  substantially  in  their  preservation, 
which  is  accomplished  by  the  canning  process, 
are  held  to  be  dutiable  as  "  pineapples  pre- 
served in  their  own  juice,"  and  not  as  fruit 
preserved  in  sugar,  under  the  same  paragraph. 
U.  S.  r.  Boden,  (1004)  133  Fed.  830;  U.  S. 
V.  Johnson,  (C.  C.  A.  1007)  152  Fed.  164,  af- 
firmmg  (1006)  143  Fed.  015;  Dudley  v,  U. 
S.,  (C.  C.  A.  1007)  153  Fed.  881,  reversing 
(1906)  148  Fed.  333;  U.  S.  v.  Johnson, 
(1908)   166  Fed.  1002. 

" Pz€Mnration **  tad  "preparation"  diatin- 

Vol  II,  p.  435,  par.  264. 

"  GAnon."  —  Under  this  paragraph  imposing 
a  duty  at  various  rates  "  per  gallon^"  accord 
iog  to  condition,  the  duty  should  be  assessed 
on  the  basis  of  the  wine  or  liquid  gallon  and 
not  the  dry  gallon,  regardless  of  whether  the 
olives  are  imported  dried  or  in  brine.  Cebal- 
los  r.  U.  8.,  (C.  C.  A.  1006)  146  Fed.  380, 
affirming  (1904)  130  Fed.  705. 

Olives  in  brine.  —  Olives  which  have  been 
immersed  in  salt  and  water  for  the  purpose 
of  preserving  them  from  decay  in  shipment, 
and  which  have  been  subjected  to  no  prepara- 
tion to  fit  them  for  eating,  are  not  "olives 
prepared."  within  the  meaning  of  this  para- 
graph.   U.  S.  P.  Zucca,  (1000)  176  Fed.  678. 


guished.  —  The  process  of  hermetically  seal- 
ing fruit  in  tin  cans,  thus  preserving  it  from 
decay  until  the  cans  are  opened,  constitutes 
"  preservation,"  rather  than  "  preparation ;  " 
and  fruit  pulp  that  has  been  cooked  and  sub- 
jected to  such  sealing  process  is  dutiable 
under  this  paragraph  as  fruit  "preserved 
...  in  their  own  juices,"  rather  than  under 
paragraph  262,  as  fruit  "prepared  in  any 
manner."  Habicht  r.  U.  S.,  (1010)  175  Fed. 
1009. 

Preserved  figs.  — In  U.  S.  v.  Reiss,  (C.  C. 
A.  1005)  136  Fed.  741,  reveiaing  (1003)  126 
Fed.  578,  it  was  held  that  the  "  fruiU  pre- 
served in  sugar,  molasses,  spirits,  or  in  their 
own  juices,"  enumerated  in  this  paragraph, 
are  known  commercially  as  a  class  by  them- 
selves, of  which  the  use  and  form  constitute 
the  distinctive  characteristics,  and  that  cer- 
tain figs  preserved  whole  are  within  that  pro- 
vision, rather  than  the  provision  for  "  figs " 
in  paragraph  264. 

Preservea  fruit.  —  The  provision  in  this 
paragraph  for  "comfits,  sweetmeats,  and 
fruits  preserved  in  sugar,  molasses,  spirits, 
or  in  their  own  juices."  refers  to  a  class  of 
goods  commercially  known  as  preserved 
fruits,  and  is  intended  to  apply  to  fruits 
treated  so  as  to  become  a  preserve  or  oomflt 
and  not  to  such  as  merely  remain  temporarily 
«in  their  natural  juice.  Causse  Mfg.  Co.  v, 
U.  S.,  (C.  C.  A.  1006)   161  Fed.  4. 

Cherries.  —  See  under  this  title,  voL  2,  p. 
434,  par.  262. 

Cherries  in  maraschino.  —  See  under  this 
title,  vol.  2,  p.  504,  sec.  6. 

Frnita  prepared.  —  See  under  this  title,  vol. 
2,  p.  434,  par.  262. 

jcedprocal  agreement  with  France.  —  See 
under  this  title,  vol.  2,  p.  501,  sec.  3. 

Reciprocal  agreement  with  Oermany.  —  See 
under  this  title,  vol.  2,  p.  501,  sec.  3. 


Olives  in  ten  gallon  jars.  —  This  paragraph 
relates  to  olives  "  in  bottles,  jars,  or  similar 
packages,"  and  '*'  in  casks  or  otherwise  than 
in  bottles,  jars,  or  similar  packages."  It  has 
been  held  that  this  laufniage  does  not  import 
an  intention  to  make  a  division  between  olives 
in  retail  packages  and  those  in  wholesale 
packages,  and  that  olives  in  jars  holding  teu 
gallons  are  therefore  within  the  first  of  these 
provisions.  U.  S.  f.  Shing  Shun,  (1000)  173 
Fed.  844. 

Preserved  figs.  —  See  under  this  title,  vol. 
2,  p.  434,  par.  263. 


Vol.  II,  p.  435,  par.  266. 

Lime«  in  brine.  —  See  under  this  title^  roL  2,  p.  480,  par.  559. 

Vol.  II,  p.  435,  par.  267. 


Lemon  peel  preserved.  —  Halved  lemons  in 
brine  are  "fruits  in  brine,"  within  para- 
graph 659.  and  not  dutiable  as  lemon  peel  pre- 
served, under  paragraph  267,  notwithstanding 
the  brine  renders  the  pulp  inedible,  and  the 
only  value  is  in  the  peel.    Hills  Bros  Co.  r. 


U.  S.,  (C.  C.  A.  1903)  123  Fed.  477,  reverting 
<1902)  113  Fed.  857,  set  dut  in  the  original 
note. 

Orange  and  lemon  peel  immened  in  brine. 
—  See  under  this  title,  vol.  2,  p.  404,  par. 
627. 


Ofil 


Tol.  II,  p.  4S6y  pur.  86t. 


CUSTOMS  DUTIES. 


▼ol.  II,  p.  436,  par.  2tl. 


Vol.  II,  p.  435,  par.  268. 

Pineapples  presenred  in   own  juice.  —  See  under  this  title,  vol.  2,  p.  434,  par.  263. 


Vol.  II,  p.  435,  par.  269. 

Allowance  for  impurities.  —  In  ascertaining 
the  dutiable  weight  of  shelled  nuts  dutiable 
by  the  pound  under  paragraphs  269,  270,  no 
allowance  should  be  made  for  impurities  in 
importations  not  shown  to  contain  abnormal 
quantities  of  foreign  matter,  nor  to  vary  from 
the  ordinary  wholesale  condition.  Spencer 
V,  U.  S.,  (1906)    143  Fed.  916. 


Clear  almonds. -- The  provision  in  this 
paragraph  for  "  clear  "  shelled  almonds  refers 
to  nuts  that  are  practically  and  substantially 
free  from  shells,  dust,  and  dirt,  and  after 
being  divested  of  their  outer  covering  aro 
fairly  free  from  that  covering.  Heide  v. 
U.  S.,  (1909)  17CFed.  316. 


Vol.  II,  p.  436,  par.  270. 

Allowance  for  impurities.  —  See  under  this  title,  vol.  2,  p.  435,  par.  269. 


Vol.  II,  p.  436,  par.  272. 

Apricot  stones  come  within  the  common 
definition  of  "nuts,"  and  apricot  kernels  are 
dutiable  as  "nuts   .   .    .     not  specially  pro- 

Vol.  II,  p.  436,  par.  275. 

Duck  meat  in  tins,  some  salted  and  dried, 
and  some  packed  in  oil,  is  not  "  poultry  .  .  . 
dressed,"  within  the  meaning  of  paragraph 
278,  but  is  rather  classifiable  as  "meats  of 
all  kinds,  prepared  or  preserved,"  under  para- 
graph 276.  Kwong  Yuen  Shing  t?.  U.  S., 
(1909)  177  Fed.  005. 


vided  for,"  under  this  paragraph.     Spencer 
V.  U.  S.,  (1906)   146  Fed.  112. 

Marrons.  —  See  under  this  title,  vol.  2,  p. 
434,  par.  263. 


Pati  de  f oie  gras.  —  In  this  paragraph  the 
provision  for  "meats  of  all  kinds,  prepared 
or  preserved,"  is  broad  enough  to  include  not 
only  the  cooked  meat  of  poultry  and  game,  in 
tins,  but  also  goose  livers  prepared  as  pat4 
de  foie  gras.  Smith  i;.  U.  S.»  (1909)  168 
Fed.  462. 


Vol.  II,  p.  436,  par.  276. 

Filled  bottles.  —  See  under  this  title,  vol.  2,  p.  405,  par.  99. 


Vol.  II,  p.  436,  par.  278. 

Guinea  fowl  and  turkeys,  that  are  not 
shown  to  have  been  in  a  wild  state,  are  classi- 
fiable as  "poultry,"  under  this  paragraph, 
rather  than  as  "  birds  and  land  .  .  .  fowls," 
under  paragraph  494.     Silz  r.  U.  S.,   (1909) 

Vol.  II,  p.  436,  par.  279. 


« 


Refined  wool  grease.  —  The  provision  for 
wool  grease  "  in  this  paragraph  includes  a 
refined  wool  grease,  from  which  the  natural 
odor  and  mineral  matter  have  been  removed 
by  a  superior  process,  and  which  is  commer- 


Vol.  II,  p.  436,  par.  281. 

Coverings  for  chocolate.  —  Certain  coverings 
for  choeolate,  consisting  of  small  boxes,  some 
in  the  form  of  a  trunk,  having  hinged  tops 
fastened  with  a  catch  and  hook,  and  lined  with 
fancy  paper,  are  "  ooverings,  other  than  plain 
wooden,"  within  tbe  meaning  of  the  part  of  this 
paragraph,  which  provides  that  "  tlie  weight 


167  Fed.  686,  affirmed  (1910)  178  Fed.  273, 
101  C.  C.  A.  537. 

Duck  meat  in  tins.  —  See  under  this  title, 
vol.  2,  p.  436,  par.  275. 

Pats  de  foie  gras.-— See  under  this  title, 
vol.  2,  p.  436,  par.  275. 


cially  known  as  "wool  grease."  Swan,  ete., 
Co.  V.  U.  S.,  (1903)  149  Fed.  304. 

Adeps  lanae.  —  See  under  this  title,  vol.  2, 
p.  400,  par.  68. 

Olein.  —  See  under  this  title,  vol.  2,  p.  392, 
par.  3. 


and  value  of  all  coverings,  other  than  plain 
wooden,  shall  be  included  in  the  dutiable 
weight  and  value  "  of  their  contents,  when 
containing  chocolate  and  cocoa.  Cure  v.  U. 
S.,  (1901)  123  Fed.  994,  following  U.  8.  r. 
Volkmann,  (C.  C,  A.  1901)  107  Fed.  109,  set 
nut  in  the  original  note. 
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VoL  II,  p.  437,  par.  282. 

CocOA-butterine,  as  provided  for  in  this 
paragraph,  consists  of  products  made  in  imi- 
tation of  cocoa-butter,  and  adapted  for  use 
as  a  substitute  therefor.  U.  S.  v.  Oriental 
Amencan  Co.,  (1904)   129  Fed.  249. 

Vol  II,  p.  437,  par.  283. 

Cofiet  €a>epce»  which  is  used  as  coffee  or 
as  a  substitute  therefor,  is  not ''  ooffee/'  with- 
in the  meaning  of  paragraph  529,  but  is  du- 
tiable, cither  directly  or   by  similitude,  as 


Refined  cocoanut  oil  is  not  "  cocoa  butter- 
ine,"  within  the  meaning  of  paragraph  282. 
Puerst  t?.  U.  S.,  (1909)  176  Fed.  95,  100  C. 
C.  A.  25,  reversing  (1908)  166  Fed.  1014. 


"  articles  used  as  coffee,  or  as  substitutes  for 
coffee,"  under  paragraph  283.  Hasard  v,  U. 
8.,  (1909)  175  Fed.  967,  99  C.  C.  A.  367,  re- 
ver9ing   (1908)   164  Fed.  907. 


Vol.  II,  p.  438,  par.  285. 

AiTowToot  starch. — The  provision  in  para- 
graph 478,  for  "  arrowroot  in  its  natural 
state  and  not  manufactured,"  relates  to  the 
tubers  or  root  of  the  arrowroot  plant,  though 
BO  importations  are  ever  made  in  that  form, 
aad  does  not  inchide  the  article  commercially 
known  as  arrowroot,  consisting  of  starch 
made  from  arrowroot  tubers,  which  is  more 

Vol.  II,  p.  438,  par.  286. 

WUte  deztrine,  produced  by  the  chemical 
treatment  of  starch,  while  not  a  dextrine, 
technically  speaking,  is  classifiable  as  "dex- 

Vol.  II,  p.  438,  par.  287. 

SesidQum  from  decorticating  pepper  berries. 

—  The  residuum  in  the  process  of  decorticat- 
ing pepper  berries,  consisting  of  the  inner 
cuticle  in  the  form  of  a  powder,  which,  with- 
out further  grinding,  is  mixed  with  ground 
pepper  as  an  adulterant,  is  not  within  the 
provision  in  paragraph  667  for  pepper  ''un- 
gronnd."    It  is  sufficient  if  the  pepper  reaches 

Vol  II,  p.  438,  par.  289. 

Chinese  spirituous  beverages.  —  Chinese 
ipiritnous  beverages  imported  in  bottles  con- 
taining on  the  average  one-tenth  of  one  gal- 
lon, and  in  spirituous  strength  below  proof, 
were  dutiable  at  two  dollars  per  gallon,  under 

Vol.  II,  p.  440,  par.  296. 

Construction  .  of  paragraph.  —  This  para- 
graph separates  still  wines  in  bottles  into 
three  classes  and  fixes  a  specific  rate  of  duty 
OB  each,  as  follows:  (a)  Bottles ''containing 
each  not  more  than  one  pint,"  which  are  to 
be  asaeued  as  full  pints  at  $1.60  per  twenty- 
fonr  bottles,  or  at  the  rate  of  6%  cents  per 
pint;  (6)  bottles  "containing  each  not  more 
than  one  quart  and  more  than  one  pint,'' 
which  are  to  be  assessed  as  full  quarts  at 
$1.60  per  dozen  bottles;  that  is.  at  the  same 
rate  of  6%  eente  per  pint;  and  (c)  bottles 
eontaining  ''any  excess  beyond  these  quan- 
tities," which  are  to  be  assessed  at  the  rate  of 
tl.60  per  dozen,  plus  five  cents  per  pint  or 
fractional  pint  on  the  excess  over  a  quart  con- 


properly  classifiable  as  "  starch,"  under  para- 
graph 285.  Leaycraft  v.  U.  S.,  (C.  C.  A. 
1904)  130  Fed.  106,  affirming  (190S)  124  Fed. 
099;  Middleton  i;.  U.  S.,  (1906)  151  Fed.  16, 
80  C.  C.  A.  612. 

Bene-sixe  substitute.  —  See  under  this  title, 
vol.  2,  p.  392,  par.  8. 


trine,"  because  it  is  commercially  so  known. 
Momingstar  v,  U.  S.,  (1907)  159  Fed.  287. 


its  ground  condition  by  decortication,  or  some 
other  process  equivalent  to  grinding,  to  be 
excluded  from  this  provision.  Frame  v.  U.  S., 
(1906)  143  Fed.  692,  affirmed  (C.  C.  A.)  149 
Fed.  1022. 

Cracked  ginger  root.  —  See  under  this  title, 
vol.  2,  p.  497,  par.  067. 


paragraph  311  of  the  Tariff  Act  of  1883,  cor- 
responding to  paragraph  289  of  the  Act  of 
1897.  Kwong  Chin  Chong  v.  U.  S.,  (1902) 
119  Fed.  383. 
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tained  in  each  bottle.  U.  S.  v.  Cereoedo  Her- 
manos  y  Compania,  (1908)  200  U.  S.  337,  28 
8.  Ct.  532,  52  U.  S.  (L.  ed.)  821. 

Leakage  of  vennath.  —  Vermuth  is  not  cov- 
ered by  this  paragraph  nrescribing  that  no 
allowance  of  duty  should  oe  made  for  leakage 
of  ''wines,  liquors,  cordials,  or  distilled 
spirits,"  as  the  context  indicates  that  Con- 
gress regarded  vermuth  as  an  independent 
article  from  those  enumerated  in  said  pro- 
vision. Wile  V,  U.  S.,  (1909)  172  Fed.  164. 
affirmed   (1910)   178  Fed.  269,  101  C.  0.  A. 

574. 

Leakage  of  wine.  —  In  an  importation  of 
3,660  gallons  of  wine  there  was  a  shortage  of 
12.17  gallons  in  excess  of  the  normal  leakage. 
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Vol.  II,  p.  448,  par.  318. 

Specific  defligiution.  —  With  respect  to  em- 
broidered hosiery,  the  proviaioa  in  paragraph 
339,  for  "  wearing  apparel  .  .  .  embroidered 
in  any  manner  by  hand  or  machinery^  .  .  . 
composed  wholly  or  ia  chief  value  of  flax, 
cotton,  or  other  vegetable  fiber,  and  not  else- 
where specially  provided  for,"  ia  less  specific 

Vol  II,  p.  448,  par.  32a 

Bindings.  —  A  narrow  woven  tape  of  cot- 
ton, used  largely  for  covering  the  seame  of 
underwear  and  waists,  if  a  braid,  within 
paragraph  339,  placing  a  sixty  per  cent, 
duty  on  braids  not  otherwise  provided  for, 
is  also  a  binding  or  tape,  and  therefore 
otherwise  provided  for  by,  and  dutiable  un- 
der, paragraph  320,  piladng  a  forty- five  per 
cent,  duty  on  bindings  and  tapes.  Stein- 
hardt  c,  U.  S.,  (1903)  121  Fed.  442.  See  also 
Baruch  t?.  U.  S.,  (C.  C.  A.  190^)  172  Fed. 
342,  reversing  (19Q7)   159  Fed.  294. 

Lab^  of  cotton  and  silk>  cotton  the  chiof 
component,  are  not  to  be  excluded  from  the 
provision  in  this  paragraph  for  labels  ''com- 

Vol.  II,  p.  449,  par.  321. 

'^  Cotton  table  damaak.**  —  The  expression 
'*  cotton  tabl«  damask,"  in  paragraph  dSl  was 
not  used  by  Congress  according  to  any  trade 
meaning  it  might  have,  but  according  to  its 
denominative,  or  common,  popular  sense, 
which  ineludes  completed  articles  as  well  as 

Vol.  a,  p.  449,  par.  322. 

Cotton-wool  cloth  —  Act  of  1890.  —  Goods 
composed  in  part  of  wool,  but  in  chief  value 
of  cotton,  were  more  specifically  enumerated 
in  Tariff  Act  Oct.  1,  1890,  ch.  1244,  sec. 
I,  Schedule  I,  par.  355,  26  Stat.  L.  593,  as 
"  manufactures  of  cotton "  than  in  the  pro- 
vision in  Schedule  K,  paragraph  392,  26  Stat. 
L.  596,  for  **  manufactures  of  every  descrip- 
tion ...  in  part  of  wooU"  Benoit  v.  U.  S., 
(1892)    150  Fed.  687. 

Crocheted  goods.  —  So-called  "crochet 
yokes,"  made  by  knitting  or  crocheting,  and 
used  for  the  yokes  of  women's  vests,  are  not 
trimmings  or  lace  within  the  meaning  of 
paragraph  339.  Loewenthal  v,  U.  S.,  (1906) 
147  Fed.  774. 

Hemstitched  lawns  —  Act  of  1194. —Hem- 
stiched  cotton  lawns,  made  bv  subjecting 
cotton  cloth  ta  the  preoees  of  turning  over 
the  edges,  drawing  certain  threads,  and  other 
manipulation,  but  not  appropriated  by  these 


than  the  proviaion  in  paragraph  318  for 
"  stockings,  hose,  and  half-hose  .  .  .  com- 
posed of  cotton  or  other  vegetable  fiber." 
Carter  v,  U.  S.,  (C.  C.  A.  1906)  143  Fed. 
256.  affirvUng  (1905)   137  Fed.  978. 

Embroidered     hosiery.  —  See     under     this 
title,  vol  2,  p.  451,  par.  S39. 


posed  of  eottoiV  beomse  bo^  oomfootd  wholly 
of  cotton.  U.  S.  V.  Hernog^  (G.  C.  A.  190&) 
145  Fed.  622,  reversing  (1904)    135  Fed.  919. 

Labels  in  the  piece.  —  In  construing  the 
provision  in  paragraph  320»  lor  "  labels,,  for 
g-arments  or  other  articles,  composed  of  cot- 
ton," it  was  held  that  labels  are  not  to  be 
excluded  therefrom  becauae  in  the  piece  and 
requiring  to  be  cut  apart  l»efore  being  used 
as  labels.  V.  S.  r.  Herzog,  (C.  C.  A.  1905) 
145  Fled.  622,  reversing  (1904)   135  Fed.  »}9. 

Featherstitch  braids. — See  under  this  title^ 
vol.  2,  p.  451,  par.  339. 

Ribbons  of  sflk  and  cotton. —  Seo  nnder 
this  title,  vol.  2,  p.  465,  par.  391. 


goods  in  the  pieces  from  wkich  soeh  aitieles 
are  mad^e.  Wilson  v.  U.  S.,  (C.  C.  A.  1906) 
146  Fed.  64,  mfinmng  (1965)  138  Fed.  1007; 
Dunham  v,  U.  S^  (190«>  150  Fed.  562,  80 
C.  C.  A.  364:  conirm  Douglass  v.  U.  S.,  (1901) 
123  Fed.  993. 


processes  to  any  particular  ultimate  use, 
were  held  to  have  been  advanced  beyond  the 
condition  of  "cotton  cloth,'^  and  not  to  be 
dutiable  as  such  under  the  '^  countable 
clauses  "  of  Tariff  Act  Aug.  2T,  1894,  c.  349, 
sec.  1.  Schedule  I,  paragraphs  252-257,  but 
to  be  dutiable  as  "  manufactures,  of  cotton,'^ 
under  paragraph  264  of  said  act.  Mever  t:. 
U.  S..  (1901)   124  Fed.  296. 

''Manufactures  of  cottoa."  — The  provi- 
sion for  **  manufactures  of  ootton,'^  in  Tariff 
Act  Oct.  1,  1890,  ch.  1244,  sec.  1,  Schedule  T, 
par.  355,  30  Stat.  L.  593,  was  held  to  include 
materials  composed  in  chief  value  of  cat  ton 
and  in  part  of  another  svibstancei.  Benoit  r. 
U.  S.,  (1892)   150  Fed.  687. 

Hat  bands  or  hat  tranminga  —  See  under 
this  title,  vol.  2,  p.  451,  par.  939. 

RaiOai  cottan  cMttatns.  —  See  vader  this 
title,  vol.  2,  p.  451,  par.  339. 


Vol.  II,  p.  450,  par.  326. 

Flaz  noHs.  — See  under  this  title,  vol.  2,  p.  481,  par.  463. 

Vol.  II,  p.  451,  par.  337. 

Cravenette  cloth  —  Act  of  1890.  —  Certain  tended  to  make  them  rain-repeWant,  which 
woolen  goods  known  as  "  cravenette  cloths/'  are  chiefly  used  for  outer  garments  to  be 
which  have  been  subjected  to  a  process  in-      worn   in   rainy  weather,  and  which,  f6r  all 
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ordinary  purposes,  are  waterproof,  were  held 
to  be  dutiable  as  "waterproof  cloth/'  under 
paragraph  369,  Tariff  Act  Oct.  1,  1890,  and 
not  under  paragraphs  392  and  395,  relating, 
respectively,  to  "woolen  or  worsted  cloths" 
and  **  dress  goods  ...  of  wool,  worsted," 
etc.  U.  S.  V.  Brown,  (1905)  136  Fed.  550, 
6»  C.  C.  A.  260,  affimiing  (1903)  126  Fed. 
446. 

Linoleiim  of  colored  material,  mixed  in 
making,  and  taking  such  form  as  the  press- 
ure of  the  rollers  and  resistance  of  the  ma- 
terials give  them,  is  not  taxable  for  duty  as 


"  inlaid  linoleum,"  but  as  linoleum  "  figured 
or  plain,"  under  this  paragraph.  Hunter  r. 
U.  S.,  (1903)  121  Fed.  207,  affirmed  (1904) 
127  Fed.  1022,  61  C.  C.  A.  270. 

Plank  linoleum,  made  by  running  upon  the 
burlap  foundation  paste  of  two  colors  in 
stripes  of  equal  widtn,  a  process  differing 
from  that  employed  in  making  linoleum,  is, 
under  paragraph  337,  dutiable  as  "  linoleum 
.  .  .  figured  or  plain,"  rather  than  as  "  in- 
laid linoleum."  U.  S.  v,  Scott,  (1908)  164 
Fed.  285. 


Vol.  II,  p.  451,  par.  339. 

Appliqued  mottoes.  —  Certain  so-called 
"Hauseegen"  or  wall  mottoes,  consisting  of 
pasteboard  cards  with  mottoes  sewn  thereon, 
and  with  various  pictures  surrounded  by 
wreaths,  affixed  thereto  by  some  adhesive  ma- 
terial, are  dutiable  under  this  paragraph  339, 
relating  to  appliqu6d  or  embroidered  arti- 
cles,  and  not  under  paragraph  407,  as  manu- 
factures in  chief  value  of  paper.  Ejiufmann 
p.  U.  S.,  (1904)  128  Fed.  468. 

Articles  stitched  on  edge  to  prevent  ravel- 
iBg.  —  The  provision  in  paragraph  339  for 
**  em-broidery "  and  articles  "  embroidered  in 
any  manner,"  does  not  include  articles 
stitched  on  the  edge  with  needlework  of  the 
plainest  description,  which  simply  serves  the 
necessary  and  useful  purpose  of  preventing 
raveling.  The  fundamental  idea  of  embroid- 
ery is  that  it  is  needlework  done  upon  a  pre- 
viously completed  fabric,  as  distinguished 
from  tapestiy  or  lace  work,  in  which  the  de- 
sign is  a  part  of  the  original  fabric.  It  is 
also  essential  that  it  should  be  ornamental, 
rather  than  merely  useful.  U.  S.  i;.  Waentig, 
(1909)    168  Fed.  570. 

Braids  of  cotton  and  rubber.  —  The  provi- 
sion in  this  paragraph  for  braids  "  wholly  or 
in  chief  value  of  .  .  .  cotton,  .  .  .  whether 
composed  in  part  of  India  rubber  or  other- 
wise," applies  only  to  braids  in  which  cotton 
is  the  chief  or  only  component.  Braids  in 
part  of  cotton  and  in  chief  value  of  rubber 
are  dutiable  under  paragraph  449,  as  manu- 
factures in  chief  value  of  India  rubber. 
Horrax  r.  U.  S.,  (C.  C.  A.  1909)  167  Fed. 
526.  See  also  Calhoun  v.  U.  S.,  (1901)  122 
Fed.  894. 

Braid  sets.  —  Collars  and  cuffs  composed  of 
braids  sewn  together  and  ornamented  with 
cords  and  threads  were  held  to  be  dutiable 
as  "  wearing  apparel  ...  in  imitation  of 
lace,"  under  this  paragraph.  It  is  not  nec- 
essary that  articles  coming  within  this  pro- 
vi<«ion  should  be  imitation  lace  as  known  to 
tb<«  trade.  U.  S.  v.  Hesse,  (C.  C.  A.  1907) 
158  Fed.  407,  reversing  164  Fed.  171. 

]>rawnwork.  —  The  provision  for  articles 
'*  embroidered,"  in  paragraph  339  has  been 
held  to  indude  so-called  "  drawnwork " 
goods,  consisting  of  fabrics  in  which  an  open- 
work effect  has  been  produced  by  drawing 
out  certain  of  the  threads  and  interjecting 
different  and  independent  threads,  and  which 
have  ornamental  work  and  figures  in  various 
portions    of    the    goods.      Beach    i\    Sharpe, 


(1907)  154  Fed.  543.  Compare  U.  S.  v. 
Simon,  (1909)  169  Fed.  106,  95  C.  C.  A. 
434. 

Embroidered  furs.  —  Fur  garments,  ready 
to  wear,  lined  with  silk  and  trimmed  with 
embroidery,  are  "  embroidered  articles," 
though  the  fur  itself  has  not  been  embroid- 
ered. Jaeckel  v.  U.  S.,  (1910)  178  Fed.  260, 
101  C.  C.  A.  620,  affirming  (1909)  172  Fedf. 
292. 

Embroidered  hosiery.  —  The  proviso  in  this 
paragraph,  prescribing  that  no  embroidered 
wearing  apparel,  etc.,  "  shall  pay  duty  at  a 
less  rate  than  that  imposed  in  any  schedule 
.  .  .  upon  any  embroideries  of  the  ma- 
terials of  which  such  embroidery  is  com- 
posed," is  not  restricted  to  the  articles  pre- 
viously enumerated  in  the  same  paragraph, 
but  extends  to  other  portions  of  the  act. 
Silk  embroidered  cotton  hosiery  is  therefore 
dutiable  at  the  rate  applicable  to  silk  em- 
broideries, when  such  rate  exceeds  that  pro- 
vided for  cotton  hosiery  in  paragraph  318. 
Carter  v.  U.  S.,  (C.  C.  A.  1906)  143  Fed. 
256,  affirming  (1905)    137  Fed.  978. 

Embroidered  screens.  —  Under  the  proviso 
in  paragraph  339,  prescribing  that  embroid- 
ereu  articles  shall  not  pay  a  less  rate  of  duty 
than  is  applicable  to  "  any  embroideries  of 
the  materials  of  which  such  embroidery  is 
composed,"  it  was  held  that  silk-embroidered 
screens,  composed  of  wood  and  other  ma- 
terials, were  liaMe  to  the  rate  provided  for 
silk  embroideries.  The  rule  of  "  noscitur  a 
socOs  "  does  not  operate  to  exclude  such  arti- 
cles by  reason  of  the  enumeration  in  the 
same  paragraph  of  laces,  trimmings,  etc. 
Lichtenstein  Millinery  Co.  i>.  U.  S.,  (1907) 
154  Fed.  736. 

Featherstitch  braida,  so  called,  which  are 
not  produced  by  braiding,  but  by  a  process 
of  weaving,  but  which  are  known  commer- 
cially as  braids,  are  within  the  provision  for 
"braids"  in  this  paragraph.  Vom  Baur  v. 
U.  a,  (1905)   141  Fed.  439. 

Flax  drawn  work.  —  In  U.  S.  v.  Ulmann, 
(C,  C.  A.  1905)  139  Fed.  3,  affirming  (1904) 
131  Fed.  649,  it  was  held  that  certain  woven 
flax  articles,  in  portions  of  which  ornamental 
effects  had  been  produced  by  drawing  out 
certain  of  the  threads  and  interjecting  differ- 
ent, independent  threads,  producing  openwork 
effects,  are  not  "  articles  ...  in  imitation 
of  lace,"  as  enumerated  in  paragraph  339. 

Hat    bands    or   hat    trimming^.  —  Certain 
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vroven  cotton  articles,  from  1  to  2%  inches 
wide,  chiefly  used  as  hat  bands  for  trimming 
men's  hats,  were  held  to  be  dutiable  as 
"  trimmings "  of  cotton,  under  paragraph 
276,  Tariff  Act  Aug.  28,  1804,  and  not  as 
"  galloons,"  under  paragraph  263  of  said  act, 
nor  as  "  manufactures  of  cotton  .  .  .  not 
specially  provided  for,"  under  paragraph  264 
of  said  act.  U.  S.  v.  Graef,  (C.  C.  A.  1904) 
127  Fed.  688,  reverting  (1903)  120  Fed. 
1015. 

Hemstitched  lace-trimmed  handkerchiefs. 
—  Paragraph  345  provides  for  handkerchiefs, 
hemmed,  hemstitched,  etc.,  the  duty  being  in- 
creased for  each  of  these  stages  of  elabora- 
tion. Paragraph  339  provides  a  still  higher 
rate  for  "handkerchiefs  ...  in  part  of 
laoe  .  .  .  not  elsewhere  specially  provided 
for."  It  has  been  held  that  it  was  the  in- 
tention of  Congress  to  advance  the  duty  in 
accordance  witii  the  advancement  of  the 
goods  in  condition,  and  that  hemstitched 
lace-trimmed  handkerchiefs  are  dutiable  un- 
der the  latter  rather  than  the  former  para- 
graph. Olendinning  v,  U.  S.,  (1908)  162 
Fed.  910. 

Lace  articles. — This  paragraph  includes 
goods  made  by  sewing  together  pieces  of  laoe 
produced  in  shapes  designed  to  be  used  in 
making  the  articles;  the  term  "lace"  not 
being  restricted  to  articles  made  up  from  lace 
that  is  bought  and  sold  by  the  yard.  (3o1den- 
berg  V.  U.  S.,  (1907)   152  Fed.  658. 

Lace  neckwear.  —  Lace  neckwear  is  more 
specifically  provided  for  in  this  paragraph, 
as  "wearing  apparel  .  .  .  made  wholly  or 
in  part  of  lace,"  than  in  paragraph  314  of 
this  act,  as  "  articles  of  wearing  apparel  of 
every  description,  including  neckties  or  neck- 
wear." Goldenberg  r.  U.  S..  (C.  C.  A.  1904) 
130  Fed.  108,  affirming  (1903)  124  Fed.  1003. 

Openwork  embroidery  --  Act  of  1890.  —  So- 
called  openwork  articles,  having  ornamental 
designs  stitched  thereon  by  hand  with  a 
needle  and  thread,  were  held  to  be  "em- 
broideries," within  the  meaning  of  Tariff  Act 


Oct.  1,  1890,  ch.  1244,  sec.  1,  par.  373,  Sched- 
ule J,  26  Stat.  L.  594.  Neuss  t;.  U.  S., 
(1896)   142  Fed.  281. 

Ramie  braids.  —  In  U.  S.  r.  Rosenberg,  (C. 
C.  A.  1906)  145  Fed.  343,  it  was  held  that, 
as  to  braids  of  ramie,  the  provision  in  para- 
graph 339,  for  "braids  .  .,.  of  .  .  .  vege- 
table fiber,"  is  more  specific  than  that  in 
paragraph  347  for  "  all  manufactures  of  .  .  . 
ramie"  and  other  vegetable  fibers;  the  latter 
provision  being  intended  to  embrace  any 
manufactures  of  vegetabrle  fiber  that  have 
been  omitted  elsewhere  in  the  tariff. 

RuflSed  cotton  cnrtains.  —  In  construing  the 
Tariff  Act  of  Aug.  27,  1894,  paragraph  276, 
which  relates  to  "neck  rufllings,  .  .  .  and 
articles  made  wholly  or  in  part  of  .  .  .  ruf- 
flings,"  it  was  held  that  the  word  "neck" 
should  not  'be  reread  in  connection  with  the 
word  "  rufflings,"  and  that  cotton  curtains 
made  in  part  of  rufflings  were  dutiable  under 
said  paragraph,  and  not  under  paragraph  264 
of  said  Act  as  "  manufactures  or  cotton." 
Brill  r.  U.  S.,  (1900)   123  Fed.  845. 

"Wearing  apparel.**  —  In  Darlington  v.  U. 
S.,  (1905)  136  Fed.  716,  it  was  held  that 
dress  shields,  which  are  articles  for  women's 
wear,  intended  to  be  worn  under  the  arme  to 
protect  the  dress  from  perspiration,  are 
"  wearing  apparel,"  within  the  meaning  of 
paragraph  413,  which  corresponds  to  para- 
graph 339  of  the  Act  of  1897. 

Bindings.  —  See  under  this  title,  vol.  2,  p. 
448,  par.  320. 

Braids  used  as  bindings.  —  See  under  this 
title,  vol.  2,  p.  448,  par.  320. 

Cotton  velvet  fabric  trimmings.  —  See  un- 
der this  title,  vol.  2,  p.  447,  par.  315. 

Crocheted  goods.  —  See  under  this  title,  vol. 
2,  p.  449,  par.  322. 

Drawn  work  in  flax.  —  See  under  this  title, 
vol.  2,  p.  454,  par.  346. 

Embroidered  fans.  —  See  under  this  title, 
vol.  2,  p.  474,  par.  427. 

Specific  designation.  —  See  under  this  title, 
vol.  2,  p.  448,  par.  318. 


Vol.  II,  p.  453,  par.  344. 

Selected  pieces  of  second-hand  jute  bagging.  —  See  under  this  title,  vol.  2,  p.  481,  par.  463. 


Vol.  II,  p.  464,  par.  345. 

Unfinished  handkerchief s.  —  In  Mejer  v.U. 
S.,  (1905)  138  Fed.  974,  the  provision  in 
paragraph  345  for  "handkerchiefs  .  .  .  un- 
finished," was  held  to  include  cloth  cut  into 
pieces  which  are  in  the  shape  of  squares  and 
other  geometrical  figures,  and  which  in  that 


shape  are  principally  used  in  the  manufacture 
of  handkerchiefs. 

Hemstitched  lace-trimmed  handkerchiefs. 
—  See  under  this  title,  vol.  2,  p.  451,  par. 
339. 


Vol.  II,  p.  454,  par.  346. 

Drawn  work  in  flax.  —  "  Drawn  work,"  com- 
posed of  flax,  made  by  drawing  some  of  the 
threads  and  tying  and  looping  them  with 
other  threads  to  form  figures,  are  not  duti- 
able as  articles  made  in  imitation  of  lace, 
under  paragraph  339,  but  as  fabrics  of  flax 
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under  paragraph  346.  Simon  v,  U.  S., 
(1904)  131  Fed.  649,  affirmed  (C.  O.  A.  1905) 
139  Fed.  3. 

Flax- wool  fabrics.  —  Fabrics  in  chief  value 
of  flax,  but  in  part  of  wool,  are  dutiable  un- 
der paragraph   346,  relating  to  goods  "the 
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eomponent  material  of  chief  value  "  in  which 
is  flax,  and  not  under  paragraph  366  relating 
to  cloths  "  in  part  of  wool/'  U.  S.  v,  John- 
son, (1907)  154  Fed.  752,  affirmed  (C.  C.  A.) 
157  Fed.  754. 

Includes  piece  goods  and  made  up  articles. 
—  In  oonatruing  this  para^aph  which  relates 
to  "  woven  fabrics  or  articles  "  of  flax,  etc., 
with  a  proviso  "that  none  of  the  foregoing 
articles  in  this  paragraph  shall  pay  a  less 
rate  of  duty  than  fifty  per  centum  ad 
valorem,"  it  has  been  held  that  this  proviso 
includes  the  foregoing  *'  woven   fabrics "   as 


well   as  "articles."     Schulemann  v,  U.   S., 
(1901)  123  Fed.  1002. 

Variation  in  thread  count  —  In  construing 
the  provision  in  this  paragraph  of  different 
rates  of  duty  on  fabrics  of  flax,  varying  ac- 
cording to  thread  count,  etc.,  it  has  been  held 
that  it  is  not  necessary  that  a  fabric  should 
be  homogeneous  throughout  in  order  to  bring 
it  within  said  paragraph,  and  that  the  para- 

?:raph  may  include  so-called  "  drawn  work " 
rom  which  some  of  the  threads  have  been 
removed.  Simon  c.  U.  S.,  (1904)  131  Fed. 
649,  affirmed  (C.  C.  A.  1905)  139  Fed.  3. 


Vol.  II,  p.  454,  sec.  347. 

Burlaps  —  Act  of  1894.  — The  provision  for 
"  burlaps,"  in  the  Tariff  Act  of  Aug.  27,  1894, 
efa.  349,  sec.  2,  Free  List  par.  424%,  28  Stat. 
L.  539,  did  not  include  so-called  double-warp 


Dundee  bagging.    0>rbitt,  etc,  Go.  v.  U.  S., 
(1907)    153Fed.  648. 

Sarnie  braids.  —  See  under  this  title,  voL  2, 
p.  451,  par.  339. 


Vol.  li,  p.  455,  par.  348. 

The  growth  on  cabretta  skins  is  dutiable  as  "wool."    Johnson  v.  U.  8.,    (1907)    159 
Fed.  189,  affirmed  (O.  C.  A.  1908)    166  Fed.  728. 


Vol.  II,  p.  455,  par.  349. 

^  Merino  blood,  immediate  or  remote.**  —  In 
paragraph  349,  relating  to  wools,  the  words 
"merino  blood,  immediate  or  remote,"  con- 
vey  an  unmistakable  meaning,  and   include 


wool  in  which  tiie  presoiee  ol  merino  blood 
is  marked,  though  of  inferior  quality.  U.  S. 
V,  American  Express  Co.,  (1910)  177  Fed. 
735. 


Vol.  II,  p.  455,  par.  351. 

Growth  on  the  skin  of  mocha  sheep.  —  See  under  this  title,  roL  2»  p.  497,  par.  664. 


VoL  II,  p.  456,  par.  352. 

CondiisiTeness  of  samples.  —  The  standard 
samples  of  wool  prescribed  by  the  secretary 
of  the  treasury  on  the  authority  of  this  para- 
graph are  conclusive  in  respect  to  classifica- 
tion and  quali^,  except,  i^rhaps,  where  the 
issue  is  one  of  fraud  or  mistake,  and  regula- 
tions in  respect  to  such  samples  are  not  sub- 
ject to  review  by  the  courts  or  the  board  of 


general  appraisers;  and  where  imported 
wools  answer  the  ouality  of  the  standard 
samples,  they  should  be  classifled  accord- 
ingly, regardless  of  whether  such  standards 
operate  unjustly,  oppressively,  or  dispropor- 
tionately to  other  classifications  and  values. 
U.  S.  r.  American  Express  Co.,  (1910)  177 
Fed.  736. 


Vol.  II,  p.  456,  par.  356. 

*Clumsid  in  character  or  condition."  —  In 
construing  paragraph  356  it  has  been  held 
that  it  is  not  necessary  that  there  should  be 
any  mechanical  or  cliemical  change,  disguis- 
ing the  quality  or  character  of  the  wool;  and 
that,  where  white  and  black  Iceland  wools, 
which  had  always  been  dealt  in  and  imported 
separately  in  different  bales,  were  imported 
mixed  together  in  the  same  bale  for  the  pur- 
pose of  securing  a  lower  rate  of  duty  on  the 
white  wool,  the  wool  had  been  changed  in 
condition  within  the  meaning  of  the  law. 
Stone,  etc.,  Co.  v.  U.  S.,  (1906)  147  Fed.  603. 

Double  duty.  —  Where  two  kinds  of  wools 
were  changed  in  condition  by  mixing  them  in 
the  same  bale,  in  order  to  make  the  mixture 
subject  tQ  A«  lower  duty  provided  for  the 


poorer  kind,  it  was  held  ( 1 )  that,  within  the 
meaning  of  paragraph  356,  only  the  better 
kind  is  changed  "for  the  purpose  of  evading 
the  duty  to  which  it  woula  otnerwise  be  sub- 
ject," because  the  poorer  kind  would  be  sub- 
ject to  the  same  rate,  whether  mixed  or  not; 
(2)  that,  therefore,  the  further  provision  in 
the  same  paragraph  that  wool  changed  for 
such  purpose  shall  pay  "twice  the  duty  to 
which  it  would  be  otherwise  subject,"  would 
apply  only  to  the  better  kind,  and  not  the 
poorer;  and  (3)  that  the  duty  which  is  thus 
doubled  is  that  which  would  have  been  ap« 
plicable  to  the  better  kind  if  imported  in  its 
natural  condition.  Stone,  etc.,  Co.  v^  U,  S.» 
(1906)  147  Fed,  603, 


m 


Tol.  II,  p.  467|  tta.  800. 


CUSTOMS  DUTIES. 


Ytl.  n,  p.  460,  par.  300. 


Vol.  II,  p.  457,  par.  360. 

"Reasonable  number.'*  —  The  question  of 
what  is  a  **  reasonable  number  "  of  akins  to 
test  in  ascertaining  the  quantity  of  wool 
thereon  is  one  that  is  to  be  determined  by  the 
testimony  of  men  qualified  by  experience  and 
knowledge  to  pass  upon  that  subject.  With- 
out such  evidence  it  will  not  be  held  to  be 
self-evident  that  an  estimate  based  on  an 
examination  of  eight  out  of  20,000  skins  was 
inadequate.  U.  S.  i?.  Thomas,  (1910)  178  \ 
Fed.  602. 

Weight  of  wool  on  skins.  —  In  attacking 
the  estimate   of  customs  officers   as   to  the 


quantity  of  wool  on  imported  sheepskins,  it 
is  not  enough  to  show  a  different  weight  to 
have  been  found  by  others.  It  must  appear 
by  direct  and  positive  evidence  that  the 
method  adopted  by  such  officers  was  incor- 
rect; and,  in  the  absence  o'f  evidence  to  the 
contrary,  it  will  not  be  assumed  that  a  test 
of  eight  out  of  20,000  skins  was  inadequate, 
especially  where  there  is  evidence  that  such 
test  was  in  accordance  with  the  usual  mode. 
U.  S.  17.  Thomas,  (1910)   178  Fed.  602. 

Growth  on  the  skins  of  mocha  sheep.  —  See 
under  this  title,  vol.  2,  p.  407,  par.  664. 


Vol.  II,  p.  458,  par.  362. 

Clippinj^  of  woolen  material.  —  See  under  this  title,  vol.  2,  p.  458,  par.  363. 
Waste  containing  wool.  —  See  under  this  title,  vol.  2,  p.  404,  par.  632. 


Vol.  II,  p.  458,  par.  363. 

Clippings  of  woolen  material  produced  in 
the  process  of  making  up  garments,  are 
"  rags,"  within  both  the  popular  and  the 
commercial  signification  of  the  term,  and  are 
more    specifically   provided   for   as    "woolen 


rags"  in  this  paragraph  than  in  paragraph 
382,  as  "  wastes  composed  wholly  or  in  part 
of  wool,  not  specially  provided  for."  U.  S.  r. 
Pearson,  (1904)  131  Fed.  671,  affirtned  (C. 
C.  A.  1905)   137  Fed.  1021. 


Vol.  II,  p.  458,  par.  366. 

Camel's-hair  press  cloth  is  dutiable  as 
manufactures  of  "  wool "  under  this  para- 
graph, rather  than  as  "  hair  press  cloth " 
under  paragraph  431.  Oberle  r.  U.  S.,  (C.  C. 
A.  1908)   165  Fed.  53. 

Cattle-hair  goods  are  dutiable  by  similitude 
as  manufactures  of  "  wool,"  under  this  para- 
graph, being  similar  in  quality,  use,  and 
texture.  Rosenstern  v.  U.  S.,  (1909)  171 
Fed.  71,  96  C.  C.  A.  175. 

Woolen  powder  puffs.  —  In  paragraph  410, 
the  provision  for  "brushes"  does  not  in- 
clude so-called  powder  puffs,  which  are  com- 
posed of  flat  circular  pieces  of  woolen  cloth 
with  a  fuzzy  surface  and  are  useful  in  apply- 
ing toilet  powder,  and  which,  though  re- 
sembling brushes  in  use,  do  not  resemble 
them  in  construction,  and  are  properly  classi- 


fied under  paragraph  366.  U.  S.  i;.  Borg- 
feldt,  (1907)   153  Fed.  480. 

Wool  traveling  rugs,  which  are  not  "por- 
tions of  carpets  or  carpeting,"  were  not  in- 
cluded in  the  provision  in  Tariff  Act  of  Oct. 
1,  1890,  ch.  1244,  sec.  1,  Schedule  K,  par. 
408,  26  Stat.  L.  598,  for  "rugs  .  .  .  and 
other  portions  of  carpets  ot  carpeting,  made 
wholly  or  in  part  of  wool,"  but  were  dutiable 
under  the  provision  in  paragraph  392  of  that 
act,  for  "  all  manufactures  of  every  descrip- 
tion made  wholly  or  in  part  of  wool."  U.  S. 
V.  Haynes,  (1901)   124  Fed.  296. 

Cotton-wool  cloth  — Act  of  1890.  —  See  un- 
der this  title,  vol.  2,  p.  449,  par,  322. 

Cravenette  cloth  —  Act  of  i8go.  —  See  un- 
der this  title,  vol.  2,  p.  451,  par.  337. 

Flax-wool  fabrics.  —  See  under  this  title, 
vol.  2,  p.  545,  par.  346. 


Vol.  II,  p.  459,  par.  368. 

Cravenette  cloth  —  Act  of  1890.  —  See  under  this  title,  vol.  2,  p.  451,  par.  337. 


Vol.  II,  p.  459,  par.  369. 

Embroidered  dress  goods.  —  In  Thomas  v. 
Wanamaker,  (1904)  129  Fed.  92,  63  C.  C.  A. 
694,  affirming  (1903)  123  Fed.  193,  it  was 
held  that  so-called  wool  "  dress  robes "  or 
"dress  patterns,"  consisting  of  women's 
dress  goods  of  wool,  embroidered  with  silk, 
imported  in  single  patterns  in  separate 
lengths  and  pieces,  each  pattern  comprising 
the  material  for  the  body  and  trimming  of  a 
dress,  were  "  dress  goods,"  and  Were  dutiable 
under  the  provision   in  paragraph   369,  for 


"  women's  .  .  .  dress  goods  .  .  .  composed 
wholly  or  in  part  of  wool,"  which  is  limited 
by  the  expression  "  not  specially  provided  for 
in  this  act,"  and  not  under  paragraph  371, 
which  provides,  without  such  limitation,  for 
"  articles  embroidered,  .  .  .  made  of  wool." 
nor  under  paragraph  370,  relating  to  "  arti- 
cles of  wearing  apparel  of  every  descrip- 
tion, .  .  .  manufactured  ...  in  part,  .  .  . 
composed  wholly  or  in  part  of  wool."  See 
also  Hall  v.  tF.  S.,  (1904)  131  Fed.  648. 
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▼fL  II,  p.  460,  par.  170. 
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Vdl.  II,  p.  462,  par.  3S6. 


Vol.  II,  p.  460,  par.  370. 

BeftTtr  fetrips.  — See  under  thit  title,  vol.  2,  p.  479»  pftr.  450. 

Bubroiditred  (test  goodi.  —  See  imder  thii  title,  vol.  2,  p.  460,  par.  SOO. 

Vol.  II,  p.  460,  par.  371. 

Embroidered  drees  go^ds.  —  See  under  this  title,  vol.  2»  p.  469,  par.  360. 

Spangled  honehair  braid.  —  See  under  this  title,  vol.  2,  p.  470,  par.  408. 


Vol.  II,  p.  461,  par.  379. 

MeasnreaMnt.  —  In  assessing  the  duty  "  per 
square  foot"  provided  for  rags  in  this  para- 
graph, it  was  held  as  to  certain  oriental 
rogs  having  a  pile  and  a  selvage,  that  the 


entire  area  of  the  rug,  including  the  selvage, 
should  be  measured  in  aso^rtaining  the  num- 
ber of  square  feet.  Fritz  v.  U.  S.,  ( 1904)  135 
Fed.  916. 


Vol.  II,  p.  461,  par.  382. 

Wool  ttfeycUBg  mgs.  —  See  under  this  title,  vol.  2,  p.  456,  par.  666. 


Vol.  II,  p.  462,  par.  383. 

Kannf actnres  of  wooL  —  Goods  of  silk  and 
wool,  the  latter  being  the  minor  component, 
were  held  to  be  within  the  purview  of  Tariff 
Aet  Aug.  27,   1894,  deferring  until  Jan.   1, 


1895,  the  reduction  in  duties  provided  in 
said  Act  on  "manufactures  of  wool.'*  Rob- 
inson V.  U.  S.,  (1905)   143  Fed.  919. 


Vol.  2,  p.  462,  par.  384. 

Combed  silk  that  has  fallen  from  or  been 
caught  in  the  machines  in  which  it  was  un- 
dergoing further  operations  is  dutiable  under 
the  provision  in  this  paragraph  for  silk  not 
farther  manufactured  than  combed,  and  is 
sot  subject  to  the  provision  for  silk  waste  in 
paragraph  661.  Fawcett  r.  U.  S.,  (1906)  146 
Fed.  83,  aifirmed  (C.  C.  A.  1907)  154  Fed. 
1003. 

Silk  OB  tubes.  —  tn  construing  the  provi- 
rion  in  paragraph  660,  for  "  silk,  raw,  or  as 
reeled  from  the  cocoon,  but  not  .  .  .  ad- 
raneed  in  manufacture  in  any  way,**  it  was 
held:  (1)  That  the  provision  does  not  cover 
atty  form  of  raw  silk  advanced  beyond  the 


condition  of  skeins;  (2)  that  silk  known  as 
"singles**  or  "silk  on  tubes/*  which  has 
been  wound  from  the  skeins  onto  tubes,  the 
effect  of  this  process  being  to  advance  the 
silk  to  a  stage  in  preparation  for  its  ulti- 
mate use,  has  been  "  advanced  in  manufac- 
ture; **  and  (3)  that  silk  in  this  form  is  not 
tree  of  duty  under  this  provision,  but  duti- 
able under  paragraph  384  as  "  silk  .  .  .  not 
further  advanced  or  manufactured  than 
carded  or  combed  silk.**  Klots  r.  U.  8.,  (C. 
C.  A.  1905)  139  Fed.  606,  affirming  (1904) 
133  Fed.  808. 

Re-reeled  silk.  —  See  under  this  title,  vol. 
2,  p.  497,  par.  660. 


Vol.  II,  p«  462,  par.  385. 

Silk  orgamiBe,  damaged  In  dyeing,  Is  not 

bv  reason  of  the  damage  removed  from  the 
provision  for  "  organzine,"  in  this  paragraph, 
And  is  classifiable  as  such,  rather  than  as 
**M}k  waste,"  under  paragraph  661.  Cohen 
r.  U.  S.,  (1910)  180  Fed.  634. 


Artificial  horsehair.  —  gee  under  this  title, 
vol.  2,  p.  441,  par.  302. 

"  Nearsilk.*' —  See  under  this  title,  vol.  2, 
p.  441,  par.  302. 


Vol.  II,  p.  462,  par.  386. 


line  between  jduah  and  ytlytt  — 
No  rule  exists  in  trade  or  commercial  usage 
declaring  that  fabrics  having  a  pile  of  3.5 
millimeters  or  leas  in  length  should  be  re- 
garded as  velvets,  and  over  3.5  millimeters 
ss  pluRh.  U.  S.  V.  Silberstein,  (1907)  15? 
Fed.  965. 


Panne  yelrets.  —  Under  this  paragraph 
enumerating  "  plush  **  and  "  velvets  **  as  sub- 
ject to  different  rates  of  duty,  panne  velvets 
are  subiect  to  the  former  classification.  U. 
S.  V.  Silberstein,  (1907)  153  Fed.  965,  fol- 
lowed in  U^  8.  V,  Passavant,  (1908)  164  Fed, 
912, 


m 


ToL  II,  p.  46S,  pw.  m. 
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TaL  II,  p.  4e4,  pw.  390. 


Vol.  II,  p.  463,  par.  387. 

Appraisal  by  eacaaiiiitr,  not  by  wtigh«r. — 
In  appraising  goods  under  this  paragraph  the 
goods  may  appropriately  be  sent  to  an  ex- 
aminer, rather  than  to  a  weigher,  whose 
duty  is  confined  to  weighing  articles  in  bulk; 
and  it  is  within  the  examiner's  duty  to  make 
return  of  the  weight,  as  well  as  the  other 
requisite  facts.  U.  S.  V,  Rosenthal,  (1903) 
126  Fed.  766,  affirmed  (C.  C.  A.  1905)  146 
Fed.  1. 

Figured  silk.— -In  Wimpfheimer  v.  U.  8., 
(100.5)  142  Fed.  849,  affirmed  (C.  C.  A. 
1906)  149  Fed.  1022,  it  was  held,  in  regard 
to  a  fabric  of  two  colors,  one  of  which  is  pro- 
duced by  threads  introduced  by  the  swivel 
process  to  form  figures,  and  not  extending 
across  the  cloth  from  seWage  to  selvage,  that 
the  swivel  threads  are  not  a  part  of  the  fill- 
ing, and  that  the  goods  are  not  within  the 
provision  in  parasraph  391,  for  Jacquard 
figured  silks  containing  two  or  more  colors 
"  in  the  filling "  but  were  properly  dutiable 
under  paragraph  387.  Compare  Johnson  v. 
U.  S.,  (1901)  123  Fed.  997. 


« In  the  Kom '^ -*«  boiled  Off.'' -- Under  this 
paragraph,  providing  for  silk  fabrics  when 
"  in  the  gum  "  and  when  "  boiled  off/'  it  was 
held  that  fabrics  which  on  boiling  lost  from 
eighteen  to  twenty-seven  per  cent,  in  weight 
were  classible  under  the  former,  rather  than 
the  latter,  clause.  Mendelson  r.  U.  S.,  (0. 
C.  A.  1907)  154  Fed.  33,  revereing  (1906) 
146  Fed.  78. 

Where  certain  silk  fabrics  were  partly 
boiled,  so  that,  out  of  twenty-five  per  cent, 
of  gum  7.6  per  cent,  was  removed,  it  was  lield 
that  this  slight  boiling  was  not  suflScient  to 
bring  the  goods  within  the  proviRion  in  para- 
graph 387,  for  silk  piece  goods  ''  boiled  off," 
or  to  remove  them  from  the  provision  in  the 
same  paragraph  for  fabrics  "in  the  gum." 
Rice  r.  U.  S.,  (1901)   123  Fed.  848. 

Articles  in  chief  valne  of  metal  threads.  — 
See  under  this  title,  vol.  2,  p.  420,  par.  179. 

Jacquard  figured  goods.  — See  under  this 
title,  vol.  2,  p.  465,  par.  391. 

Mourning  crepes.  — See  under  this  title, 
▼ol.  2,  p.  464,  par.  390. 


Vol.  II,  p.  464,  par.  390. 

AppliqnM  articles.  —  It  does  not  appear 
that  there  is  any  definition  of  "appliqu4" 
in  trade  and  commerce  different  from  the  dic- 
tionary definition  of  it  as  "  any  ornament 
laid  out  and  applied  on  another  surface  such 
as  cloth;  "  and  goods  within  this  definition 
are  dutiable  under  paragraph  390,  relating  to 
''articles  .  .  .  appliqu^d."  It  is  not  nec- 
essary that  the  desisn  should  be  regular, 
conventional,  or  highly  ornamental,  and 
therefore  the  provision  includes  a  fabric  to 
which  a  gilt  cord  has  been  applied  in  irregu- 
lar loops  of  a  crude  design,  being  in  this 
form  fairly  durable,  permanent,  and  salable. 
U.  S.  V.  Vantine,  (C.  C.  A.  1908)  166  Fed. 
735,  affirming  (1907)    155  Fed.  149. 

'^Articles."  —  The  ordinary  use  of  the  word 
"  articles  "  in  tariff  acts  is  a  broad  one ;  and 
there  is  nothing  in  the  structure  of  paragraph 
390,  which  would  require  the  restriction  of 
that  term  to  completed  articles.  It  may  in- 
clude woven  fabrics  in  25-yard  pieces.  U.  S. 
r.  Vantine,  (C.  C.  A.  1908)  166  Fed.  735,  af- 
firming (1907)   155  Fed.  149. 

Artificial  silk  hats  are  dutiable  under  para- 
graph 390,  by  similitude  to  silk  wearing  ap- 
parel. U.  S.  17.  Wanamaker,  (1910)  175  Fed. 
900,  99  C.  C.  A.  390,  reversing  (1909)  160 
Fed.  664. 

CoBStructioii  of  proriso.  —  In  construing 
paragraph  390,  relating  to  articles  of  silk, 
or  in  chief  value  of  silk,  with  a  proviso  that 
the  "  articles  provided  for  in  this  paragraph, 
.  .  .  when  composed  in  part  of  India  rub- 
ber, shall  be  subject  to"  the  same  duty,  it 
has  been  held  that  the  proviso  does  not  cover 
articles  not  in  chief  value  of  silk.  Simpson- 
Crawford  C;o.  V,  U.  S.,  (1909)  172  Fed.  301, 
affirmed  (1910)  178  Fed.  1006,  101  C.  C.  A. 
665. 

Garters  were  included  within  the  term 
^  wearing  apparel/'  as  used  under  paragraph 


413  of  the  Tariff  Act  of  1890.    U.  S.  v.  Stein- 
hardt,   (1892)    141  Fed.  494. 

Mourning  crepes.  —  So-called  mourning 
crepes,  consisting  of  all-ailk  fabrics  in  the 
piece,  of  the  width  known  as  "4/4,"  are  not 
dutiable  as  "  woven  fabrics  in  the  piece  not 
specially  provided  for,"  under  paragraph  387, 
but  as  "  trimmings  .  .  .  made  of  silk,  .  .  . 
not  specially  provided  for,"  under  paragraph 
390.    Robinson  v,  U.  S.,  (1900)   122  Fed.  970. 

Narrow  strips  of  silk  with  interwoTen  de- 
signs.—  The  provision  in  this  paragraph  for 
galloons  or  trimmings  includes  narrow  strips 
of  silk  having  interwoven  thereon  ornamental 
designs,  which  are  ehiefiy  used  to  decorate 
and  embellish  women's  apparel.  Loewenthal 
!?.  U.  S.,   (1910)   180  Fed.  941. 

The  term  **  trimmings "  is  used  in  this 
paragraph  in  a  commercial  rather  than  a  de- 
scriptive sense.  Naday  v,  U.  S.,  (C.  C.  A. 
1908)   164  Fed.  44. 

Trimmed  hats.  —  In  appljring  the  provision 
in  paragraph  432,  for  ''hats  .  .  .  trimmed, 
.  .  .  composed  wholly  or  in  chief  value  of 
fur,"  the  composition  of  the  hats  should  be 
determined  by  reference  to  the  whole  hat  in- 
cluding the  trimming;  so  that  where  hats, 
the  l>odies  of  which  are  fur,  are  so  trimmed 
that  the  silk  trimming  is  the  component  of 
chief  value  in  the  hats,  they  are  dutiable 
under  paragraph  390,  as  wearing  apparel 
in  chief  value  of  silk.  Leon  Rheims  Qo,  r. 
U.  S.,  (C.  C.  A.  1908)  160  Fed.  925,  affirm- 
ing  (1907)   154  Fed.  969. 

Trimmings.  —  While  ribbons  that  must  be 
made  up  into  bows,  rosettes,  and  the  like  be- 
fore being  used  for  purposes  of  trimming  or 
ornamentation  are  not  dutiable  as  "trim- 
mings" under  paragraph  390,  goods  are  so 
dutiable  which  are  manufactured  with  or- 
namentation and  characteristic  design  to  be 
used  as  a  trimming,  and  intended  to  bo  so 
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uMd  without  anything  further  being  done  to 
them.  Naday  v.  U.  S.,  (1907)  155  Fed.  303, 
affirmed  (C.  C.  A.  1908)   104  Fed.  44. 

£tebroid«re4  ttrecna.  — See  under  thia  title, 
vol.  2,  p.  451,  par.  339. 

Gaimtnrcs  and  hnsaar  seta.  —  See  under 
thia  title,  vol.  2,  p.  465,  par.  391. 


Ornaments  in  the  piece. —  See  under  thia 
title,  vol.  2,  p.  465,  par.  391. 

Silk  ribbons.  —  See  under  this  title,  vol.  2, 
p.  465,  par.  391. 

Trimmings  for  women's  hats.  —  See  under 
this  title,  vol.  2,  p.  465.  par.  391. 


VoL  II,  0.  465,  par.  391. 

Conatmction  of  {^roriao.  — In  construing 
paragraph  391,  relating  to  "all  manufactures 
...  of  which  silk  is  the  component  material 
of  chief  value,"  and  containing  a  proviso  that 
"  manufactures  of  which  wool  is  a  component 
material  shall  be  classified  and  assessed  for 
duty  as  manufactures  of  wool,"  it  was  held 
that  the  ordinary  rule  should  be  applied  that 
a  proviso  at  the  close  of  an  independent  para- 
graph like  this  should  be  construed  as  limit- 
ing only  what  precedes  it,  and  that  the  words 
**  all  manufactures "  in  the  proviso  have  no 
broader  relation  than  the  same  words  in  the 
beginning  of  the  paragraph.  U.  S.  v.  Walsh, 
(1907)  154  Fed.  770,  83  C.  C.  A.  472,  af- 
firming 164  Fed.  749.  See  also  Woodruff  v, 
U.  S.,  (1909)  168  Fed.  452,  affirmed  175  Fed. 
776,  99  C.  C.  A.  348.  Contra,  U<  S.  v,  Scruggs, 
etc.,  Dry  Goods  Co.,  (C.  C.  A.  1907)  156  Fed. 
940,  rererstfttf   (1906)   147  Fed<  888. 

Flaz-wool  fabrics.  —  The  provision  in  para- 
graph 391  "that  all  manufactures,  of  which 
wool  is  a  component  material,  shall  be  classi- 
fied and  assessed  for  duty  as  manufactures 
of  Wool,"  is  limited  to  said  schedule,  which 
relates  to  goods  containing  silk,  and  the 
classification  of  fabrics  of  flax  and  wool 
should  be  determined  without  regard  to  said 
provision.  U.  S.  v.  E.  De  F.  Wilkinson  Co.,  * 
(1907)  154  Fed.  751;  U.  S.  f?.  Johnson,  (C. 
C.  A.  1907)  157  Fed.  t54,  affltmifig  164  Fed. 
792. 

Gaf&ltttrea  and  hnisAt  seta  in  designs  of 
silk  cord  and  braid,  Hitched  in  place  in  ex- 
if^lties  about  sixt^fi  Inches  long  and  ten  or 
eleven  inches  ^ide  for  th^  fronts  of  dress 
waists,  and  twenty-fodr  to  twenty-six  inches 
long  and  twenty  to  ti^enty-four  inches  wide 
for  dresa  skirts,  and  bought  and  sold  by  the 
pi^ee,  arc  not  dutiable  as  Silk  trimmings. 
under  paragraph  390,  but  as  manufactures  of 
Sioc  not  specially  (provided  for,  under  para- 
graph 391.  Garrison  P.  tJ.  S.,  (1903)  121 
F«d.  149. 

Jaeqnard  figored  goo^.  —  Goods  trhich  have 
been  made  on  a  Jacquard  loom  and  contain 
two  or  more  colors  in  the  filling  are  duti- 
able under  the  provision  in  this  paragraph 
for  "  all  Jacquard  figured  goods  in  the  piece, 
made  on  looms  .  .  .  and  containing  two  or 
mw€  Cblors  in  thd  filUni^,"  iff^ipective  of  the 
faet  that  thay  am  tioi  sueh  goods  as  are  cus- 
tomarily mad4  upon  the  Jacquard  loom  nor 
are  iti  ahafaeteristlc  and  usual  product. 
BAaieit  17.  U.  8.,  (1907)  164  Fed.  681. 

In  U.  S.  V.  Johnsofi,  (1905)  139  Fed.  55, 
^rmed  (C.  C.  A.  1906)  142  Fed.  1039,  it 
waa  bald  that  silk  goods  woven  on  Jacquard 
looma,  with  bi'oad  and  narrow  stripes,  the 
body  between  hAyting  A  watered  effect,  were 
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within  the  provision  in  paragraph  391  for 
*' Jacquard  figured  goods"  of  silk. 

Ornaments  in  the  piece.  —  Omameats, 
loops,  etc.^  which  are  manufactured  sepa- 
rately but  are  temporarily  stitched  together 
in  six-yard  lengths  for  convenience  and  econ- 
omy in  handling  and  carding^  and  which  are 
used  singly  in  decorating  garments,  are  not 
"  trimmings  or  galloons  "  within  the  meaning 
of  paragraph  390,  but  are  properly  classified 
under  paragraph  391.  U.  S.  v.  Hilberi^ 
(1909)   171  Fed.  69,  96  C.  C.  A.  173. 

Semanit^  —  So-called  remanit,  in  the  form 
of  ropes,  braids^  and  mats,  which  has  been 
manufactured  from  silk  produced  by  car- 
bonizing rags  containing  silk,  has  been  held 
to  be  a  manufacture  of  silk,  within  the  mean- 
ing  of    this    paragraph.      FradE    v,    U.    S., 

(1906)  143  Fed.  702,  affirm^  (C.  C.  A.)  149 
Fed.  1023. 

Ribbons  of  silk  and  cottoni  —  Ribbons  com- 
posed chiefly  of  silk,  but  in  part  of  cotton, 
are  not "  ribbons  ...  of  cotton,  .  .  .  whether 
composed  in  part  of  India  rubber  or  other- 
wise," under  paragraph  320,  for  the  word 
"otherwise"  is  there  used  with  the  meaning 
of  "not,"  and  not  as  relating  to  other  ma- 
terials than  India  rubber.  Such  ribbons  are 
properly  assess^  as  Ulantafasturas  of  silk, 
under    paragraph    391.      Gartner   v,    U.    S., 

(1907)  154  Fed.  967,  affirmed  (C.  O.  A. 
1908)   158  Fed.  1019. 

SUk  powder.  — In  Thomas  t.  U.  S.,  (1905) 
140  Fed.  98,  affirmed  (C.  C.  A.  1906)  145 
Fed.  1023,  it  was  held  that  a  powder  mkdm 
from  raw  silk,  which  is  used  in  the  manitfao^ 
ture  of  wall  paper  and  aHifieial  flowers^  is 
dutiable  under  paragraph  391,  aa  mantifac* 
tures  of  silk,  or  is  at  least  so  dutiable  by 
similitude,  under  section  7. 

Silk  xlbbont.  —  Silk  ribbons,  of  which  sotaa 
ate,  and  others  are  not,  in  the  nature  of  tritth 
mings,  but  which,  whenever  used  for  trim* 
miflgs  ar^  required  to  be  further  fasblotied 
for  such  use,  and  which  are  not  in  fact  ot 
eommerdally  within  the  class  of  goods  known 
as  "  trimmings,"  are  not  dutiable  as  silk 
trimmings,  under  paragraph  390,  but  as 
manufactures  df  silk,  not  Specially  [Provided 
for,  under  paragraph  391.  Gartner  i;.  U.  S., 
(1904)    131  Fed.  574. 

Small  SUk  flags.— The  provision  for  "  toys  " 
in  paragraph  418  does  not  include  small  silk 
flags  mounted  on  slender  wooden  staffs  about 
four  and  one-half  inches  long,  which  are 
properlv  assessed  under  paragraph  391. 
Tuska  V.  U.  8.,   (1908)   162  Fed.  814. 

Trimmings  for  women's  hats. —  Goods 
woven  wholly  from  silk  from  four  to  twelve 
inches  wide,  and  used  directly  in  these  widths 


YoL  II,  p.  465,  par.  991. 


CUSTOMS  DUTIES. 


Vol.  II,  p.  iM,  pur.  S07. 


for  trimming  women's  hats,  €tc.,  are  not  as- 
BCBsable  as  trimmings,  under  paragraph  390, 
not  being  trimmings  until  made  into  designs 
to  be  applied  as  trimmings,  or  into  trimmings 
as  they  are  applied  to  articles  being  trimmed, 


but  are  assessable  as  manufactures  of  silk, 
under  paragraph  391.  Robinson  r.  U.  S., 
(1003)   121  Fed.  204. 

Figured  silks.  —  Se«  under  thia  title,  vol.  2, 
p.  463,  par.  387. 


Vol.  il,  p.  466,  par.  393. 

Conttruction  of  foreign  law.  —  Under  para- 
graph 393,  prescribing  a  countervailing  duty 
on  wood  pulp  imported  from  a  "  country  or 
dependency "  imposing  "  an  export  duty  on 
pulp  wood  exported  to  the  United  States," 
customs  officers  are  not  required  to  pass  upon 
questions  of  foreign  constitutional  or  statu- 
tory construction,  to  determine  whether  such 
export  duty  was  authorized.  They  are  justi- 
fied if  they  find  correctly  that  what  in  fact 
waa  an  export  duty  was  acted  upon  by  taxing 
officers  throughout  the  country  of  exportation 
aa  fully  as  if  imposed  by  unquestionable  au- 
thority. Heckendorn  v.  U.  S.,  (C.  C.  A. 
1908)   162  Fed.  141. 

"Country  or  dependency."  —  The  British 
North  America  Act  (Stat.  30-31  Vict.,  ch.  3, 
aeea.  91,  92)  gives  the  Dominion  of  Canada 
exclusive  power  to  impose  export  and  import 
duties,  but  distributes  among  the  provinces 
of  Canada  certain  legislative  powers,  includ- 
ing that  of  taxation  by  way  of  license;  and 
under  this  authority  the  province  of  Quebec 
imposes  what  is  in  point  of  fact  and  in  effect 
an  export  duty.  It  has  been  held  that  such 
duty  is  imposed  by  a  "country  or  depend- 
ency," within  the  meaning  of  paragraph  393. 
Myers  v.  U.  S.,  (1906)   140  Fed.  648. 


Vol.  il,  p.  466,  par.  396. 

CUisificatioii  of  printing  paper.  —  In  Hen- 
eel  r.  U.  S.,  (1903)  126  Fed.  576,  it  was  held 
that  the  provision  in  paragraph  396  for 
Sprinting  paper  .  .  .  sui^ible  for  books 
and  newspapers,"  is  not  limited  to  such  paper 
aa  is  suitable  for  printing  both  books  and 
newspapers,  and  that  certain  paper  used  for 
printing  covers  of  booklets,  pamphlets,  and 
the  like,  but  not  suitable  for  printing  news- 
papers, is  properly  classifiable  for  duty  under 
said  provision,  rather  than  under  paragraph 
402,  covering  "all  other  paper  not  specially 
provided  for." 

Thin,  flimsy,  colored  paper.  —  In  paragraph 
396  the  provision  for  printing  paper  "  suit- 
able for  books  and  newspapers"  prescribes 


Mixed  goods.  —  In  regard  to  pulp  imported 
from  Canada,  made  from  wood  of  which  a 
part  is  subject  to  a  Canadian  export  duty, 
it  was  held  that  the  countervailing  duty 
equal  to  such  export  duty,  which  is  imposed 
under  paragraph  393,  should  be  assessed  on 
the  basis  of  the  percentage  used  therein  of 
wood  subject  to  the  export  duty,  when  such 
percentage  is  established  by  satisfactory  evi- 
dence    Mvers  t*.  U.  S.,  (1906)   140  Fed.  648. 

Place  of  manufacture.  —  Pulp  produced  in 
Canada  from  wood  cut  on  public  lands  in 
Quebec  is  subject  to  the  countervailing  duty 
provided  in  paragraph  393,  irrespective  of 
whether  it  is  manufactured  into  pulp  in  that 
province  or  not.  Myers  r.  U.  S.,  (1905)  140 
Fed.  648. 

Canada  license  fee.  — The  action  of  the 
province  of  Quebec  in  imposing  a  license  fee 
for  cutting  wood  on  public  lands,  which  is 
reduced  when  the  wood  is  manufactured  into 
pulp  in  Canada,  is  in  effect  the  imposition  of 
an  ''export  duty  on  pulp  wood  exported  to 
the  United  States,"  within  the  meaning  of 
paragraph  393.  Myers  r.  U.  S.,  (1905)  140 
Fed.  648;  Heckendorn  v.  U.  S.,  (C.  C.  A. 
1908)    162  Fed.   141. 

Wood  flour.  ~  See  under  this  title,  vol.  2, 
p.  426,  par.  208. 


an  exceptionally  low  duty  on  such  material 
on  account  of  toe  educational  value  of  books 
and  newspapers,  and  only  such  paper  as 
comes  within  the  true  spirit  of  the  law 
should  be  assessed  thereunder.  A  thin, 
flimsy,  colored  paper,  said  to  be  used  for 
"printing  circulars  and  printing  of  all 
kinds,"  but  not  shown  to  be  used  for  booka 
or  newspapers,  is  not  within  the  scope  of  the 
provision.  Oallenkamp  t?.  Wyman,  (1906) 
178  Fed.  460. 

Handmade  printing  paper.  —  See  under  this 
title,  vol.  2,  p.  468,  par.  401. 

Grease-proof  paper.  —  See  under  this  title, 
vol.  2,  p.  468,  par.  402. 


Vol.  II,  p.  466,  par.  397. 

Crepe  paper.  — The  provision  for  "crepe 
paper"  in  this  paragraph  was  intended  to 
apply  to  paper  that  has  been  subjected  to  a 
creping  process;  and  a  paper  made  by  that 
process  and  resembling  crepe  paper  generally, 
but  somewhat  heavier,  and  treated  with  siz- 
ing for  waterproofing  purposes,  is  dutiable 
under  that  provision.  Fiegel  r.  V.  S.,  (C. 
C.  A,  1909)    167  Fed,  W,  offimWnp   (1908) 


Ffltering  paper— *  Act  of  1890.  —  Filtering 
paper  that  has  been  cut  into  disks  and  made 
ready  for  use  in  filtering  is  not  by  this  treat- 
ment removed  from  tM  provision  in  para- 
graph 419,  Tariff  Act  Oct.  1,  1890,  ch.  1244, 
sec.  1,  Schedule  M,  26  Stat.  L.  699,  for 
**  papers  commercially  known  as  ...'  fil- 
tering paper/  .  .  .  made  up  in  copying 
books,  reams,  or  in  any  other  foim^'*  M^rpl^y 
V.  U,  S^  (1806)  14«  ?fd,  33«> 


m 
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Vol.  II,  p.  467,  par.  398. 

Box  tops  made  of  surface-coated  paper  and 
having  deaigns  printed  by  the  lithographic 
process  are  dutiable  as  "surface-coated 
papers  .  .  .  printed,"  under  this  paragraph, 
rather  than  as  lithographic  prints  under 
paragraph  400.  Devoy  r.  U.  S.,  (1006)  147 
Fed.  766. 

paper  is  not  dutiable,  under 


Vol.  II,  p.  467,  par.  399. 

•  Flat  enyelopes."  —  Paper  cut  into  particu- 
lar shapes  and  sizes,  ready  to  be  folded  and 
ffummed,  so  as  to  constitute  envelopes,  and 
found  to  have  been  commercially  known  as 
"  flat  envelopes  "  at  the  time  of  the  passage 
of  the  Act,  was  held  dutiable  as  "paper 
envelopes,     plain,"     under    paragraph     300. 

Vol  II,  p.  468,  par.  400. 

Books  for  children's  use.  —  In  Petry  v,  U. 
&,  (C.  C.  A.  1003)  127  Fed.  115,  affirming 
121  Fed.  207,  it  was  held  that  the  provision 
in  this  paragraph  for  "boolcs  of  paper  or 
other  material  for  children's  use,  containing 
illuminated  lithographic  prints,  not  exceed- 
ing in  weight  twenty-four  ounces  each,"  is 
more  specific  than  that  in  paragraph  502, 
for  "books  .  .  .  printed  exclusively  in  lan- 
guages other  than  English." 

Cllendais  composed  of  Uthograi^iic  shoots 
with  a  metal  strip  at  each  end,  and  having 
a  calendar  pad  composed  of  lithographic 
sheets  attached  thereto,  the  lithographic 
prints  being  the  most  important  feature  of 
the  importation,  are  dutiable  as  lithographic 
prints  bound,  under  paragraph  400,  rather 
than  as  printed  matter,  paragraph  403,  or  as 
manufactures  of  paper,  paragraph  407. 
Luvties  r.  U.  S.,  (1910)   180  Fed.  1022. 

Dotormination  of  cutting  siso.  —  The  "  cut- 
ting size  "  of  post  cards,  imported  in  a  folded, 
undetached  condition,  should  be  ascertained, 
under  this  paragraph,  by  measuring  each  card 
by  itself,  rather  than  by  taking  the  whole 
series  as  the  unit  of  measurement.  Downing 
r.  U.  S..  (1909)  172  Fed.  447. 

Folded  post  cards. — Under  this  paragraph, 
relating  respectively  to  "  lithographic  prints  " 
and  to  *' booklets,"  articles  consisting  of  sev- 
eral post  cards  folded  together  and  ready  to 

Vol.  II,  p.  468,  par.  401. 

Handmado  printing  paper.  —  Under  para- 
graphs 396,  401,  handmade  printing  paper  is 
dutiable  as  "  handmade "  rather  than  as 
"printing  paper,"  even  when  suitable  for 
printing.  U.  S.  r.  Davies,  (1910)  177  Fed. 
371,  101  C.  C.  A.  425,  revertnruf  (1909)  172 
Fed.  298,  Contra,  U.  S.  r.  Miller,  (1904) 
135  Fed.  349,  68  C.  C.  A.  131,  affimUng  128 
Fed.  469. 

Handmade  surface-covered  paper.— The  pro- 
vision in  paragraph  401  for  handmade  paper 
Is  not  restricted  to  paper  ejusdem  generis 
wi^  ^  irrilt^  let^or,  ^  pther  papers 


paragraphs  400,  403,  as  lithographic  prints 
or  printed  matter,  being  commercially  a  dis- 
tinct article  from  either,  but  falls  under  the 
provision  for  "  surf aoe-coated  papers  .  .  . 
printed,"  under  paragraph  398.  U.  S.  v, 
Hempstead,  (1908)  159  Fed.  290. 

Handmade  surface-coated  paper.  —  See  un- 
der this  title,  voL  2,  p.  468,  par.  401. 


Hunter  v.  U.  S.,  (1906)  143  Fed.  914,  d^^ift- 
gui$hing  Hunter  v,  U.  S.,  (1904)  134  Fed. 
361,  67  C.  C.  A.  343,  on  the  ^ound  that  in 
this  case  the  article  in  question  was  shown 
by  competent  evidence  to  have  been  generally 
Imown  as  envelopes  at  the  time  of  Uie  pass- 
age of  the  Act  ox  1897. 


be  detached,  with  a  paper  cover  pasted  there- 
on, are  covered  by  the  former  rather  than 
the  latter  term.  Downing  v,  U.  S.,  (1909) 
172  Fed.  447. 

Lithographic  prints  —  commorcial  designa- 
tion.—  The  expression  "lithographic  prints," 
in  paragraph  400,  had  no  such  definite,  gen- 
eral, and  uniform  meaning  in  the  wholesale 
trade  and  commerce  of  the  United  States  at 
the  time  of  the  passage  of  that  Act  as  to  con- 
trol its  construction.  Knauth  17.  U.  S., 
(1907)   155  Fed.  144. 

Lithographic  prints  of  varying  thickness.  — 
In  Fuld  V.  U.  S.,  (1905)  138  Fed.  973,  It  was 
held,  as  to  lithographic  prints  in  the  form  of 
folding  pictures,  of  which  substantial  parts 
are  of  one  thickness,  and  relatively  smaller 
parts,  consisting  of  little  figures  of  an  or- 
namental and  incidental  character,  of  a  less 
thickness,  that  they  should  be  classified  ac- 
cording to  the  thickness  of  the  substantial 
portions. 

Book  with  lithographic  corors.  —  See  under 
this  title,  vol.  2,  p.  469,  par.  403. 

Box  tops.  —  See  under  tnis  title,  vol.  2,  p. 
457,  par.  398. 

Decalcomania  paper.  —  See  under  this  title, 
vol.  2.  p.  467,  par.  398. 

Wall  pockets.  — See  under  this  title,  vol. 
2,  p.  469,  par.  407. 


enumerated  in  that  paragraph;  and  hand- 
made surface-coated  paper  is  more  specifically 
provided  for  thereunder  than  under  the  pro- 
vision in  paragraph  398,  for  surface-coated 
paper  "  not  specially  provided  for."  U.  S.  r. 
Seyd,  (C.  C.  A.  1907)  158  Fed.  408,  reverHng 
152  Fed.  657. 

History  of  legislation.  —  In  construing  the 
application  of  the  terms  **  handmade "  and 
"  printing,"  as  applied  to  paper  imports,  con- 
sideration must  be  given  to  the  evident  intent 
of  Congress  ( 1 )  as  revealed  in  numerous 
suooessiys  tariiT  acta  to  ndvn^  ihn  dat(ss  oi^ 


tw 


m.  11^  p.  4M,  ptti  401. 


CUSTOMS  DUTIES. 


Td.  n,  p.  469,  ptr.  401 


printing  paper  for  the  benefit  of  the  ordinary 
reading  public,  and  (2)  by  elevating  hand- 
made paper  into  H  new  class,  now  that  it  has 
become  in  the  art  of  printing  a  luxury.  U. 
B.  t?.  DaTieB,  (1910)  177  Fed.  371,  101  C.  C. 
A.  425,  reversing  (1909)   172  Fed.  298. 

India  transfer  paper.  —  The  handmade 
papers  covered  by  paragraph  401,  enttnierat' 

Vol.  II,  p.  468,  par.  402. 

Duplex  lithographic  transfer  paper,  which 
is  used  in  transferring  decalcomania  designs 
to  pottery^  and  is  produced  by  pasting  to- 
gether two  sheets  of  paper,  one  coated  with 
a  gummy  substance  and  the  other  uncoated. 
is  "  paper  **  rather  than  **  manufactures  oi 
paper,"  under  paragraphs  403,  407.  Brak- 
enfield  v.  V.  S.,  (C.  C.  A.  1909)   167  Fed.  798i 

Grease-proof  paper.  —  In  Qermania  Import- 
ing Co.  t\  U.  S.,  (1905)  142  Fed.  215,  it  was 
held  that  an  imitation  parchment  paper, 
known  as  grease-proof  paper,  which,  though 
it.  can  be  printed  on,  is  not  suitable  for  print- 
ing purposes,  but  is  used  almost  altogether  ati 
wmpping  paper^  is  not  dutiable  as  printing 
paper,  under  paragraph  396/  but  as  paper 
not  specially  provided  for,  undef  paragraph 
402. 


ing  "writing,  letter,  hafldmade,  dtliwind^ 
.  .  .  and  typewriter  paper,'*  are  not  onfy 
those  used  as  writing  papers,  but  also  paper 
suitable  for  other  uses,  as  handmade  India 
transfer  paper  used  for  making  lithographie 
transfers  and  In  printing.  Benneche  v,  U.  S.^ 
Ud07)  153  Fed.  861,  83  0.  G.  A.  43. 


Lace  paper.  ^  In  Hamilton  v.  U.  S.«  {C*  C« 
A.  1909)  167  Fed.  796,  it  appeared  that  plaifi 
paper  was  stamped  by  a  single  operation  into 
snapes  With  lacelike  effects,  which  are  known 
as  tops  or  doilies,  and  are  used  for  placing 
on  the  tops  of  packages  of  candy,  fruit,  ete.^ 
or  under  finger  bowls.  Plain  paper  might 
have  been  used  for  the  same  purpose,  except 
that  it  would  not  have  been  so  pleasing^  It 
was  held  that,  as  the  improvement  of  the 
original  material  had  not  interfered  with  its 
distinguishinit  characteristics,  it  wai  dbtl' 
able  as  "  paper,"  rather  than  as  '*  manufac- 
tures of  paper."  Conttm,  U.  S.  t,  Hen«el, 
(1907)   152  Fed.  578. 

Classification  of  pristine  paper.  ^— See  an^ 
der  this  title,  vol.  2,  p.  466,  par.  396. 

Crepe  paper.  — See  under  fiiis  title,  vol.  2, 
p.  466,  par.  297. 


Vol.  II,  p.  469,  par.  403. 

Book  witli  lithogtaphlc  covers.  —  A  book 
having  no  lithographic  prints,  except  one  on 
the  front  cover,  was  held  not  to  be  within  the 
provision  for  ''  books  .  .  .  containing  illumi- 
nated lithographic  prints,"  in  paragraph  400, 
but  to  be  dutiable  under  paragraph  403. 
button  r.  r.  S.,  (1907)   154  Fed.  214. 

Cinematograpli  films  are  photographs  with- 
in the  meaning  of  this  paragraph,  and  not 
dutiable  under  paragraph  17,  as  manufac- 
tures "  of  which  collodion  or  any  compound 
of  pyroxylin  is  tlie  component  material  of 
chief  value."  U.  S.  v.  Berst,  (1909)  175 
Fed.  121. 

JTeatheted  post  cards.  — In  Ringk  t;.  U.  S., 
(1908)  164  Fed.  1021^  it  appeared  that  im- 
ported post  cards  bore  on  the  face  words 
printed  in  different  languages  and  on  the 
back  printed  pictorial  representations,  and 
were  ornamented  with  feathers;  the  feathers 
being  the  element  of  chief  value.  It  was 
held  that  the  printing,  and  not  the  feathers, 
constituted  the  chief  feature  of  the  cards, 
and  that  therefore  the  cards  were  "  printed 
matter,"  within  the  meaning  of  paragraph 
403. 

Lace  faper^  which  is  used  in  decoratively 
packing  eonfectionery,  etc.,  is  not  brought 
within  the  provision  for  'printed  matter  in 
paragraph  403  by  reason  of  having  names  and 
addresses  of  lAerchants  printed  thereon.  Raid 
prorision  does  not  cover  matter  on  which  the 

Vol.  II,  p,  469,  par.  404. 

Post  eatd  albtiiiii.  —  Books  or  albums  used  of  all  kinds  fncfludiug  blaiik  b6oks."  American 

for  f)rpserving  collections  of  postal  cards  are  News  Co.  f .  U.  9.,  ( 1906)    142  Fed.  786,  ftf- 

dutisMe  as   **  scrapbooks,"  under   paragraph  firmed  (C.  C.  A.)    148  Fe^.  1017,  (0,  C.  A./ 

404,  aftd  not  undor  paragraph  iOB  as  "  books.  149  Fed.  1022. 


printing  is  tut  a  subordinate  feature.     U.  S. 
f?.  Hensel,  (1907)   152  Fed.  578. 

Post  cards.  —  The  provision  in  paragraph 
403,  for  "  printed  matter,"  includes  post 
cards  of  paper  combined  with  such  materials 
as  celluloid,  silk,  and  wool,  the  latter  the 
components  o^  chief  value;  one  side  bearing 
floral  and  decorative  effects  produced  by 
spraying  and  embossing,  and  the  other  being 
printed  with  the  words  "Post  Card"  in 
various  languages.  U.  S.  r.  Deutsch,  (1910) 
178  Fed.  272,  101  C.  C.  A.  116,  affirming 
(1909)   172  Fed.  290. 

Paper  used  for  box  tops  and  similar  pur- 
poses was  printed  with  trademarks  and  busi- 
ness names  and  addresses,  and  in  some  in- 
stances with  floral  or  other  decorative  de- 
signs. It  was  held  that  the  authorities 
would  justify  its  classification  as  ''printed 
matter,"  under  paragraph  403.  Hamilton  r. 
U.  S..  (C.  C.  A.  1909)  167  Fed.  796. 

Calendats  composed  of  lithograpliic  sheets. 
—  See  under  this  title,  vol.  2,  p.  468,  par. 
400. 

Decalcomania  j^per.  ^  See  Under  this  title, 
vol.  2,  p.  467,  par.  398. 

Japaaese  paper  napkiaa.  —  See  under  this 
title,  vol.  2,  p.  469,  par.  407. 

Post  card  albums.  —  See  under  this  title, 
vol.  2i  p.  469,  par.  404. 

Printed  paper  bags.  —  See  under  this  title, 
vol.  2,  p.  469,  par.  407. 


T«L  II,  p.  M0,  PIT.  m. 


CUSTOMS  DUTIES. 


Vol.  II,  p.  470,  par.  40B. 


Vol.  11,  p.  469,  par.  407. 

JapimMft  paper  im^Ipim.  — The  proyision 
for  **  prmte4  matter  '*  in  paragraph  403  does 
not  include  Japanese  napkina  made  of 
crinlcled  paper  and  ornamented  with  designs 
in  eolprs,  stenciled.,  stamped,  or  printed  there- 
on, wbijch  are  property  ciadsi0ea  under  para- 
graph 407.  Morin^ura  p.  IT.  S.,  (19Q8)  172 
Fed.  248. 

Pn»t«jj  p^per  hag».  — -Faper  bags  printed 
with  advertising  matter  relating  to  the  goods 
iatended  to  be  packed  and  sold  within  them 
are  not  **  printed  mat^r  "  within  the  mean- 
ing of  paragraph  i03>  hut  are  dutiable  as 
mannfacturea  of  paper  not  specially  provided 
for  under  paragraph  407.  Kraut  v.  U.  S., 
(1903)  130  Fed.  392;  Kraut  v.  U.  S.,  (1904) 
134  Fed.  701,  affirmed  (G.  C.  A.  1905)  143 
Fed.  1037. 

Paper  fan»  fpr  di^or^tiyf  purposes.  —  The 
provision  in  paragraph  427  for  *'  fans  of  ail 
kinds"  does  not  include  so-called  fans  con- 
sisting of  unsubstantial  paper  novelties  in 
the  shape  of  fans,  which  range  from  four  feet 
in  diameter  down  to  very  small  sizes,  and 
irhich  are  not  commercially  known  nor  dealt 

Vol.  II,  p.  470,  par.  408. 

I 

S^  f™»?P/  f  ??ich  cf^°§?§ti  oi  head^  struxjg 
on  a  (brd  q^  yir^bbii^g,  ai^d  which  are  use(}  to 
decorate  lai^p^  as  trimn^jp^s  af^d  shi^dps,  are 
119^  removed  by  ^hp  doctrine  of  cjitsdem 
generia  horn  the  provision  for  "pfnajpents, 
trimmings,  and  other  articles  ...  in  part 
of  beads,"  in  paragraph  408.  Holcomb  v. 
U.  S.,  (1910)   180  Fed.  795. 

Beaded  leather  hand  bags.  —  Ladies'  hand 
hags  in  chief  value  of  leather  and  ornamented 
wiUi  heada  are  dutiable  as  "  articles  .  .  .in 
part  of  beads,"  under  this  paragraph,  rather 
than  as  "  manufactures  of  leather,  finished  or 
unfinished,  .  .  .  or  of  which  [leather]  is 
the  component  material  of  chief  value,"  under 
paragraph  450.  U.  S.  P.  Guthman  (1907) 
159  Fed.  273. 

Beads  temporarily  ttmng:  —  The  provision 
in  paragraph  408,  for  *'  beads  of  all  kinds  not 
threaded  or  strung,''  was  intended  to  exclude 
only  beads  permanently  threaded  or  strung, 
as  in  the  manufacture  of  fabrics  and  other 
articles,  and  is  held  to  include  metal  beads 
intended  for  the  manufacture  of  purses, 
threaded  or  strung  temporarily  for  the  pur- 
pose of  transportation'  and  sale  only,  on 
cheap,  weak  cotton  tfareada,  and  arransred  in 
bunches.  U.  S.  v.  Buettner,  (1904)  133  Fed. 
163,  66  D.  C.  ▲.  289.  ^ 

GieUtin  spangles  strung  on  cord,  and  used 
in  making  trimmings  or  ornaments  for  wear- 
ing apparel,  are  ejusdem  generia  with  the 
articles  enumerated  in  paragraph  408,  and  are 
dutiable  under  that  paragraph  rather  than 
vnder.  paragraph  450  relating  to  "  manu- 
factures of  .  .  .  gelatin."  Birsch  t?.  tJ.  S., 
(1995)  141  Fed.  3^,  affirmed  (C.  C.  A.  1906) 
145  Fed.  1022. 

Piercei  imitation  pearls.  —  Pierced  imita- 
tion pearls  are  dutiable  under  paragraph  408 
rather  than  under  paragraph  435.  U.  S.  t*. 
Wdnberg,  (1906)   139  l^d.  IOO6. 


in  as  fana,  nor  adapted  to  practical  use  as 
such,  but  are  intended  solely  for  decorative 
purpose'?,  and  which  are  dutiable  under  para- 
graph 407.  Downing  i*.  U.  S.,  (1906)  141 
Fed.  490. 

Wall  pockets.  —  Articles  composed  of  card- 
board on  which  jiithographic  prints  have  been 
pasted,  and  which  is  cut  into  forms  adapted 
to  be  folded  into  pockets  to  hang  on  walls, 
some  of  them  having  pincushiona  or  calendars 
attached,  are  not  dutiable  as  "  lithographic 
prints,"  under  paragraph  400,  but  as  manu- 
factures of  paper  under  paragraph  407. 
Knauth  v.  U.  S.,  (1907)  155  Fed.  144. 

Appliqued  mo^tpes.  —  See  under  this  title, 
vol.  2,  p.  451,  par.  339.  , 

Calendars  composed  of  lithographic  sheets. 
—  See  under  this  title,  vol.  2,  p.  468,  par. 
400. 

Duplex  lithographic  transfer  paper.  —  See 
under  this  title,  vol.  2,  p.  46^,  par.  402. 

Filtering  paper  —  Act  of  iSgp.  — See  under 
this  title,  vol.  2,  p.  466,  par.  397. 

Lace  paper.  — See  under  this  title,  vol.  2, 
p.  469,  par.  402. 


R|ce  paste  c^rtaii^^.  —  Purtains  in  chief 
value  of  rioe  paste  formed  into  regular- 
shaped  particles  are  dutiable  under  this  para- 
graph, relating  to  "  articles  ...  in  part  of 
beads,"  not  being  excluded  by  the  doctrine  of 
eji^dem  generis,  jthough  the  paragraph  al^o 
enumerates  laoes,  wearing  apparel,  orna- 
ments, etc.  Morimura  v,  U.  S.,  (1909)  169 
Fed.  279,  94  C.  C.  A.  665. 

Rosaries  are  not  subject  to  duty  as  ''ar- 
ticles ...  in  part  of  beads "  under  this 
paragraph,  because  not  ejusdem  generis  with 
the  other  goods  (ornaments,  trimmings,  etc.) 
there  enumerated.  Benziger  v.  U.  S.,  (1909) 
172  Fed.  280,  a/;in»ed  (1910)  178  Fed.  1006, 
101  C.  C.  A.  654. 

Spangled  hat  crowns  are  in  a  general  way 
of  the  same  character  as  the  class  of  ma- 
terials considered  under  the  provision  in.  this 
paragraph  for  fabrics,  wearing  apparel,  trim- 
mings, etc.,  including  "  other  articles  .  '.  . 
composed  wholly  or  in  part"  of  gelatin 
spangles,  and  are  dutiable  under  said  pro- 
vision for  "  articles,"  rather  than  under  para- 
graph 450  as  manufactures  of  gelatin.  Metz- 
ger  r.  U.  S..  (1905)  141  Fed.  381,  affirmed 
(C.  C.  A.  1900)   146  Fed.  132. 

Spangled  horsehair  braids,  being  very  loose 
braids  of  the  very  long  hair  frbm  the  manes 
and  tails  of  horses,  carrying  the  spangles, 
which  are  the  chief  feature  of  the  manu- 
facture, are  nj^t  assessable  ^s  "  manufacti^res 
of  wool  ornamented  with  beaas  or  spangles  of 
whatever  material  composed,"  under  para- 
graph 371,  but  as  article  "composjed  wholly 
or  in 'part  of  beads  or  spangles,  .  .  .  but  not 
composed  in  part  of  wooli'^  under  paragraph 
408.     Veit  V.  U.  S.,  (1963)   121  Fed.  205. 

Metal  beads  temporarily  strung.  —  See  un- 
der this  title,  vol.  2,  p.  '425,  par.  193. 

Opal  balls  —  rock  crystal  rondelles.  —  See 
under  this  title,  vol.  2,  p.  474,  par.  496. 
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v«i.  Il,  p.  in,  p*r.  4ll. 


Vol.  II,  p.  470,  par.  409. 

Braid  tied  with  cotton.  —  A  small  amount 
of  cotton  thread  in  straw  braids  will  not  re* 
move  such  articles  from  the  provision  in  para- 
graph 400  for  braids  connposed  *'  whollj  '*  of 
straw,  where  the  thread  is  only  used  for 
temporarily  tying  the  ends  of  the  braids  to 
prevent  them  from  unraveling.  Schiff  r.  U. 
S.,  (1005)  140  Fed.  63,  affirmed  (C.  C.  A. 
1906)    145  Fed.  1023. 

Horsehair  goods. — Trimmed  and  untrimmed 
hats,  and  braids,  composed  of  horsehair,  are 
respectively  dutiable  by  similitude  as  straw 
hats,  trimmed  and  untrimmed,  and  straw 
braids,  suitable  for  hats,  under  paragraph 
400.  Rheims  Co.  i?.  U.  S.,  (1909)  169  Fed. 
662,  affirmed  175  Fed.  778,  99  C.  C.  A.  350. 
See  also  Pater  son  v.  U.  S.,  (G.  C.  A.  1908) 
166  Fed.  733,  reversing  (1907)   169  Fed.  320. 

Straw  braids  or  plafts  for  hatf.>-In  Schiif 


V.  U.  S.,  (1005)  140  Fed.  63,  affirmed  (C.  C. 
A.  1906)  145  Fed.  1023,  it  was  held  that  cer- 
tain merchandise,  consisting  of  wide  braids  or 
plaits  of  straw,  fastened  together  so  as  to 
form  rectangular  strips  measuring  about 
eighteen  by  thirty-six  inches,  are  not  dutiable 
as  hats  partly  manufactured,  under  para- 
graph 409,  but  as  straw  braids  or  plaits, 
"  suitable  for  making  or  ornamenting  hats," 
etc.,  under  the  same  paragraph. 

Untrimmed  hats  of  imitation  horsehair, 
which  is  a  material  of  vegetable  origin,  re- 
semble untrimmed  hats  of  straw  more  tlian 
silk  wearing  apparel,  and  are  accordingly 
dutiable  at  the  rate  provided  for  the  former, 
under  paragraph  409.  Cochran  t?.  U.  S., 
(1910)    180  Fed.  955. 

Straw  lace  sewed  with  thread.  —  See  under 
this  title,  vol.,  2,  p.  478,  par.  449. 


Vol.  II,  p.  470,  par.  410. 

Woolen    powder    pnffa.  — See    under    this  title,  vol.  2,  p.  458,  par.  366. 


Vol.  li,  p.  470,  par.  411. 

Bristles  in  bunches.  —  In  paragraph  411,  re- 
lating to  "bristles,  sorted,  bunched,  or  pre- 
pared,'' and  in  paragraph  509,  relating  to 
"bristles,  crude,  not  sorted,  bunched,  or  pre- 
pared," the  distinction  made  is  between  ab- 
solute crudenees  and  advancement  one  or 
more  steps  in  preparation  for  the  arts;  and 

Vol.  II,  p.  471,  par.  414. 

Button  shanks.  —  The  provision  in  this 
paragraph  for  '*  button  molds,"  includes  arti- 
cles commercially  known  as  button  shanks, 
consisting  of  pairs  of  metal  disks  so  con- 
structed that  when  a  piece  of  cloth  is  placed 
on  top  of  one  of  the  disks,  and  they  are  sub- 
jected to  pressure,  a  cloth-covered  button  is 
produced.  Hormann  r.  U.  S.,  (1907)  153 
Fed.  868,  83  C.  C.  A.  50,  reversing  (1906)  144 
Fed.  707. 

Construction  of  parafpraph  —  parts  of  but- 
tons.—  In  construing  paragraph  414,  which 
enumerates  "  buttons  or  psurU  of  buttons  "  as 
being  subject  to  **  the  following  rates,"  and 
provides  for  "  buttons  "  certain  rates  of  duty, 
and  "  in  addition  thereto,  on  all  the  foregoing 
articles  in  this  paragraph,"  a  further  rate 
of  duty,  it  was  held  that  parts  of  buttons 
were  not  subject  to  the  rates  provided  for 
buttons;    that  they  were  not   liable  to  the 


bristles  that  have  been  tied  in  separate  bun- 
dles, with  their  butt  ends  together,  in  prepa- 
ration for  bruahmakers,  are  subject  to  duty 
under  th«  former  provision.  Pushee  v,  U.  S., 
( 1907)  155  Fed.  265,  affirmed  (C.  C.  A.  1908) 
158  Fod.  968. 


Additional  rate  on  "all  the  foregoing  arti* 
cles ;  "  and  that,  no  definite  rate  being  at- 
tached to  them,  they  were  dutiable  as  manu- 
factures of  the  component  material  of  chief 
value.  Hormann  v,  U.  8.,  (1906)  144  Fed. 
707. 

Metal  button  molds.  —  Paragraph  414  pro- 
vides that  "  buttons  .  .  .  and  button  molds 
.  .  .  shall  pay  duty  at  the  following  rates," 
and  the  schedule  of  rates  then  prescribed 
mentions  only  "buttons."  It  was  held  that 
this  provision  for  "buttons"  should  be  con- 
strued as  though  reading  "  buttons  and  but- 
ton molds,"  and  that  metal  button  molds 
should  pay  the  rate  assigned  to  metal  but- 
tons. Hormann  r.  U.  S.,  (1907)  153  Fed. 
868,  83  C.  C.  A.  50,  reversing  (1906)  144 
Fed.  707. 

Rhineatonea.  —  See  under  this  title,  vol.  2, 
p.  408,  par.  112. 


Vol.  II,  p.  471,  par.  415. 

Amendment.  —  This  section  was  amended 
by  Act  of  Jan.  15,  1903,  ch.  189,  sec.  2,  10 
Fed.  Stat.  Annot.  70. 

Allowance  of  drawtMick.  —  Continuous  cus- 
toms custody  is  not  essential  to  the  allowance 
of  drawback,  under  this  paragrapli,  on  coal 
imported  into  the  United  States  and  after- 
wards used  for  fuel  on  board  of  vessels  regis- 


tered under  the  laws  of  the  United  States, 
propelled  by  steam,  and  engaged  in  trade 
with  foreign  countries.  ( 1908)  26  Op.  Atty.- 
G«n.  531. 

Anthracite  coal.  —  In  Perkins  Co.  v,  U.  S., 
(1910)  180  Fed.  935,  it  was  held  that  certain 
anthracite  coal  does  not  contain  ninety-two 
per  cent,  of   fixed  carbon,   and   is  therefor* 
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within  the  provision  in  paragraph  415  for 
"  all  coalfl  containing  leas  than  ninety-two 
per  oentum  of  fixed  carbon/* 

Coal  imported  for  the  use  of  the  navy  ia 
subject  to  the  duties  prescribed  by  paragraph 
415,  notwithstanding  the  coal  is  imported  by 
the  navy  department,  and  the  duties  will 
have  to  be  paid  from  the  appropriations  of 
tliat  department.  (1908)  26  Op.  Atty.-Gen. 
461. 

Honolulu  is  a  Pacific  port  of  the  United 
States  within  the  meaning  of  this  paragraph, 
and  coal  imported  into  the  United  States, 
which  is  afterwards  used  for  fuel  on  board  a 
vessel  propelled  by  steam  plying  between  the 
ports  of  New  York  and  Honolulu  and  regis- 
tered under  the  laws  of  the  United  States,  is 


entitled  to  drawback.     (1902)  24  Op.  Atty.- 
Gen.  0. 

Mixtures  of  coal  and  slack.  —  In  U.  S.  t). 
Bond,  (1908)  161  Fed.  165,  it  appeared  that 
an  importation  in  question  was  a  mixture  of 
bituminous  coal  and  slack,  in  the  proportion 
of  about  two  to  one.  It  was  held  that  the 
two  classes  of  merchandise  should  be  sub- 
jected to  the  rates  of  duty  respectively  pro- 
vided therefor  in  the  tariff,  on  the  basis  of 
this  proportion,  regardless  of  their  inter- 
mingled condition;  but  that,  as  such  propor- 
tion could  be  fixed  by  the  use  of  scale  and 
screen  on  a  single  tub,  the  law  would  not  cast 
on  the  importer  the  burden  of  the  useless 
separation  of  the  two  kinds  of  coal. 


Vol.  II,  p.  472,  par.  418. 

Articles  sold  by  toy  dealers  not  neceaaarfly 
toys.  —  Articles  do  not  become  dutiable  as 
toys  because  of  the  mere  fact  that  they  are 
in»ported  and  generallv  sold  by  toy  dealers, 
nor  because  they  may  oe  used  chiefly  by  chil- 
dren. Hamburger  t?.  U.  S.,  (1910)  180  Fed. 
632. 

Artificial  shamrocks.  —  Artificial  sham- 
rocks, that  are  used  by  the  Irish  of  all  ages 
as  a  national  emblem  and  are  not  commer- 
cially known  as  "  toys,"  are  not  toys,  though 
usually  to  be  obtained  in  toy  shops.  U.  S. 
r.  Cattus,  (C.  C.  A.  1909)  167  Fed.  532.  See 
also  under  this  title,  vol.  2,  p.  473,  par.  425. 

Bath  babies  and  position  babies  are  "^  dolls  " 
within  the  meaning  of  this  paragraph,  and 
are  dutiable  as  such,  rather  than  as  china 
toys,  under  paragraph  95.  U.  S.  v.  Butler, 
(1910)    180  Fed.  1005. 

Cigar  and  firecracker  fans.  —  The  provision 
in  paragraph  427,  for  "fans  of  all  kinds," 
was,  notwithstanding  its  broad  language,  not 
intended  to  include  everything  which  might 
be  called  a  fan,  and  to  an  excMdingly  limited 
extent  used  as  a  fan;  and  so-called  cigar  and 
firecracker  fans,  consisting  of  small  folding 
fans  closing  into  cases  representing  cigars, 
etc.,  are  not  dutiable  under  said  provision, 
but  under  paragraph  418  as  ''toys."  Mori- 
mura  r.  U.  8.,  (1909)   175  Fed.  887. 

Magic  Untems.  —  Certain  slightly  made 
magic  lanterns,  not  sufficiently  substantial  to 
be  used  by  mature  persons,  but  rather  by 
children  as  toys,  were  dutiable  as  "toys," 
under  paragraph  321,  Tariff  Act  Auff.  27, 
1894,  and  not  as  "optical  instruments^'  un- 
der paragraph  98  of  that  Act.  Borgfeldt  v. 
U.  S.,  (1900)   124  Fed.  457. 

Month  organs  and  metallophones. — Oer- 
tain  metallophones  and  mouth  organs  or 
harmonicas,  having  at  leaet  one  full  octave, 
and  capable  of  playing  a  musical  air,  but  not 


so  finished  as  to  musical  (qualities  that  they 
would  be  used  by  musicians,  being  fitted 
rather  for  the  amusement  of  children,  are 
dutiable  as  "  toys  "  under  paragraph  418  and 
not  as  "musical  instruments"  under  para* 
graph  453.  Borgfeldt  v.  U.  S.,  (1900)  124 
Fed.  473. 

"Tojrs."  —  An  article  is  not  necessarily  a 
toy  simply  because  children  can  or  do  play 
with  it.  In  order  to  fall  within  that  desig- 
nation its  intended  and  principal  use  must 
be  for  the  amusement  of  children;  or,  if 
capa^e  of  other  uses,  it  must  nevertheless  be 
commercially  known  as  a  "toy."  Than- 
hauser  v.  U.  S.,  (1908)  159  Fed.  228. 

Toys  made  of  celluloid,  a  compound  of  py- 
roxylin, are  less  specifically  designated  in  the 
provision  in  paragraph  17  for  "all  com- 
pounds of  pyroxylin,  .  .  .  and  articles  of 
which  .  .  .  any  compound  of  pyroxylin  is 
the  component  material  of  chief  value,"  than 
in  that  in  paragraph  418  for  "toys  .  .  . 
not  specially  provided  for."  U.  S.  p.  Schwarz, 
(1905)  140  Fed.  302,  affirmed  (C.  C.  A.  1906) 
140  Fed.  989. 

Christmas  tree  ornaments.  —  See  under  this 
title,  vol.  2,  p.  420,  par.  179. 

Diminutive  penlmiyes  with  odd-shaped 
handles.  — See  under  this  title,  vol.  2,  p.  416, 
par.  153. 

Figures  of  animals  used  as  mantel  orna- 
ments.—See  under  this  title,  vol.  2,  p.  423, 
par.  193. 

Imitation  roses  of  celluloid  and  metal.— 
See  under  this  title,  vol.  2,  p.  473,  par.  425. 

Ping-pong  balls.  —  See  under  this  title,  vo.'. 
2,  p.  394,  par.  17. 

Small  silk  fiags.  —  See  under  this  title,  vol. 
2,  p.  465,  par.  391. 

Stuffed  birds.  —  See  under  this  title,  vol. 
2,  p.  485,  par.  493. 


Vol.  II,  p.  473,  par.  419. 

Ground  corundum  ore  that  has  been  ad- 
vanced in  value  by  nrocesses  of  manufacture 
for  a  specific  use  is  not  a  "crude  mineral," 
within  the  meaning  of  paragraph  614,  nor 
"  manufactured  aand,"  within  the  meaning  of 
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paragraph  671,  but  is  dutiable  as  emery  by 
similitude  under  paragraph  419.  Myers  v. 
V.  S.,   (1910)   178  Fed.  462. 

Pulverised  corundum,  which,  though  a  dis- 
tinct article  from  emery,  is  identical  with  it 


YoL  II,  p.  478,  p«r.  410. 
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Yol.  II,  p.  474,  p^r.  48d. 


in  use  ^nd  nearly  identical  in  material,  is 
dutiable  by  similitude  to  ground  emery  un- 
der this  paragraph.     Myerg  v,  U.  S.,  (1007) 


155  Fed.  502,  afflrtntd  (C.  C.  A.  1008)    163 
Fed.  53. 


Vol.  II,  p.  473,  par.  425. 

Artificial  shamrocka  are  not  "  toys  "  within 
the  meaning  of  paragraph  418,  but  are  duti- 
able as  "  arti^cial  leaves "  under  paragraph 
426.  U.  S.  V.  Cattus,  (C.  C.  A.  1900)  167 
Fed.  632. 

Bleached  or  dye4  grasses  that  are  intended 
for  ornamental  o^  decorative  purposes  are 
classible  as  '*  ornamental  .  .  ,  leaves  .  .  . 
not  specially  provided  for,"  under  this  para- 
graph, rather  than  under  paragraph  449  as 
"  manufactures "  of  grass,  or  under  para- 
graph 666  relating  to  "grasses  .  .  .  not 
dressed  or  manufactured."  U.  S.  v.  Bayers- 
dorfer,   (1909)   176  Fed.  969,  99  C.  C.  A.  449. 

Crude  ostrich  ftathers,  which  in  that  con- 
dition are  never  used  for  ornamental  pur- 
poses, but  need  to  be  dressed  and  otherwise 
manufactured  before  becoming  suitable  for 
such  use,  are  dutiable  ^s  '*  leathers  .  .  . 
crude "  and  not  as  "  ornamental  feathers," 
Brodie  v.  U.  S.,  (1904)   135  Fed.  914. 

Eagle  and  condor  quills,  which  are  orna- 
mental feathers,  but  are  in  a  crude  state,  and 
require  further  treatment  before  becoming 
suitable  for  ornamental  purposes,  are  dutiable 
as  crude  feathers  and  not  as  ornamental 
feathers.  Spero  r.  U.  S.,  (1904)  135  Fed. 
915. 

Feather  boas,  made  by  stringing  dressed 
feathers  upon  a  cord,  are  subject  to  the  classi- 
fication of  *'  feathers  .  .  .  dressed,"  etc., 
under  this  paragraph,  by  virtue  of  section  7 
prescribing  that  enumerated  articles  "shall 
De  assessed  at  the  highest  rate  at  which  the 
same  would  -be  chargeable  if  composed  wholly 
of  the  component  material  thereof  of  chi^^f 
value."  Legg  t?,  U.  S.,  (C.  C.  A.  1908)  163 
Fed.  1006,  affirming  (1907)    154  Fed.  858. 

Florists'  ornamental  supplies,  consisting  of 
leaves  of  various  plants  arranged  in  the  form 
of  wreaths,  crosses,  etc.,  arer  dutiable  as 
'' ornamental  leaves"  under  this  paragraph. 
Bayersdorfer  v.  U.  S.,  (1909)   171  Fed.  286. 

Goose  skins  with  down.  —  The  provision  in 
paragraph  426,  for  "  furs  dressed  on  the 
skin,"  does  not  include  dressed  goose  skins 
with  the  down  on.  Such  articles  are  duti- 
able as  "bird  skins,  .  .  .  dressed  ...  or 
manufactured  in  any  manner/'  under  para- 
graph 425.  Herskovitz  V,  U.  8.,  (1910)  180 
Fed.  631. 

Grass  piquets,  consisting  of  stalks  of  oats 
or  of  wheat,  cut  in  the  milk,  and  grasses 
dyed  to  imitate  their  natural  color,  mixed 


with  palm  leaf  and  other  artificial  leaves, 
bound  at  the  ends  of  the  stems  with  wire,  in 
all  about  fifteen  inches  in  length,  to  be  used 
for  millinery  purposes,  are  not  taxable  for 
duty  under  paragraph  449,  as  manufactures 
of  grass,  palm  leaves,  straw,  weeds,  etc.,  but 
are  properly  assessed  at  iQfty  per  cent,  ad 
valorem,  under  paragraph  425,  as  artificial 
or  orn^ipental  grains,  leaves,  and  flowers, 
and  stems  or  parts  thereof,  not  specially  pro- 
vided for.  Herman  v,  U.'S.,  (1903)  121  Fed. 
201,  affirmed  (1904)  128  Fed,  420,  63  C.  C. 
A.  162. 

Imitation  roses  of  celluloid  and  metal, 
which  are  worn  as  boutonnieres,  chiefly  by 
children  on  occasions  of  frolic  and  fun,  and 
are  also  used  as  gifts  in  prize  packages,  are 
not  "  toys  "  within  the  meaning  of  paragraph 
418,  but  are  dutiable  as  "artificial  .  .  . 
flowers,"  under  paragraph  425.  Hamburger 
V,  U.  S.,  (1910)   180  Fed.  632. 

Peacock  feathers  in  a  crude  condition,  used 
in  that  state  for  ornamental  purposes,  are 
dutiable  under  the  provision  in  this  para- 
graph for  ''ornamental  feathers,"  and  not 
under  that  in  the  same  paragraph  for 
"feathers  .  .  .  crude."  Silva  v,  U.  S., 
(1903)   127  Fed.  781. 

Prepared  palm  leaves.  —  Palm  leaves  that 
have  been  subjected  to  a  process  of  painting, 
etc.,  to  give  them  their  natural  appearance 
and  to  prevent  decomposition,  are  dutiable  as 
"  ornamental  .  .  .  leaves  .  .  .  not  specially 
provided  for  "  under  this  paragraph,^  rather 
than  as  "  palms,  preserved,  .  .  .  suitable  for 
decorative  purposes,"  under  paragraph  251, 
or  as  "  manufactures "  of  palm  leaf,  under 
paragraph  449.  Kreshower  v,  U.  S.,  (1907) 
152  Fed.  485;  V.  S.  r.  Bayersdorfer,  (1909) 
175  Fed.  959,  99  C.  C.  A.  449. 

Wreaths  and  crosses  mounted  on  wire 
frames  are  dutiable  as  **  ornamental  .  .  . 
leaves  .  .  .  not  specially  provided  for " 
under  paragraph  425,  rather  than  as  articles 
in  part  of  metal  under  paragraph  193.  U. 
S.  V.  Bayersdorfer,  (1909)  175  Fed.  969,  99 
C.  €.  A.  449. 

Feathered  post  cards.  —  See  under  this  title, 
vol.  2,  p.  469,  par.  403. 

Grasses.  —  See  under  this  title,  vol.  2,  p. 
478,  par.  449. 

Millinery  articles  containing  feathers  and 
wire.  —  See  under  this  title,  vol.  2,  p.  423, 
par.  193. 


Vol.  il,  p.  474,  par.  426. 

Pieces  of  fur  temporarily  sewn  together  — 
Act  of  1883.  —  Pieces  of  fur  sewn  together 
continuously  for  convenience  or  safety,  but 
not  intended  to  be  used  as  articles  in  that 
shape,  were  not  "  articles  made  of  "  fur  under 
Tariff  Aet  March  S,  1883,  ch.  121,  sec.  2502, 
schedule  N.  22  Stat.  {i.  512,  but  were  dutiable 


as  ''dressed  furs  on  the  skin,"  under  the 
same  schedule.  Fleet  i\  U.  S.,  (1892)  148 
Fed.  335. 

Fur  combiugs.  —  See  under  this  title,  vol. 
2,  p.  481,  par.  463. 

Goose  skins  with  down.  —  See  under  this 
title,  vol.  2,  p.  473,  par.  486. 
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tol.  n,  p.  474,  par.  436. 


?oL  II,  p.  474,  par.  427. 

n&btoidered  fans. -- Etpbt-oidet^  fans  ard 
nbjeiit  onlj  to  the  provision  in  paragtaph 
427  for  "  fans  of  all  kinds/'  not  being  within 
the  scope  of  tlie  proviso  in  paragraph  3dd, 
imposing  the  embroidery  rate  on  "embroid- 
ered wearing  apparel  or  other  article  or  tex*' 


tile  fabric."  U.  S.  v.  Quong  Lee,  (1909)  17$ 
Fed.  dl9. 

Cigar  and  Are  ctAckit  fiLns.  — See  under 
this  title,  vol.  2,  p.  4?2,  pat.  418. 

Vtptx  fAna  for  decorative  purposes. -— See 
under  thi^  title,  tol.  2,  p.  4d9,  par.  407. 


Vol.  II,  p.  474,  par.  431. 

Hair  press  cloth.  —  The  provision  in  para* 
graph  431  for  "  hair  press  cloth  **  is  not  lim- 
ited to  fabrics  compo^d  of  the  same  material 
(horsehair)  as  the  other  articled  enumerated 


in  said  paragraph.    Caldwell  (?.  U.  S!.,  (190d) 
141  Fed.  487. 

Camerft-hnir  press  doth. -^  Bed  under  thiii 
title,  tol.  2,  p.  458,  par.  S6d. 


Vol.  II,  p.  474,  par.  432. 

Better  strips. --See  tinder  this  title,  tol.  2,  p.  479,  par.  460. 
Trimmed  hats.  —  See  under  this  title,  toL  2,  p.  464,  par.  390. 


Vol  II,  p.  474,  par.  433. 

Printed  beer  mats,  consisting  of  round 
pieces  of  wood  pulp  upon  which  have  been 
printed  German  verses,  and  the  na&e  and 

Vol.  II,  p.  474,  par.  434. 

ChateUine  purses  of  metal,  gilded  or  plated 
in  imitation  of  gold  and  dilver,  and  set  with 
imitation  precious  stones,  which  range  in 
talue  from  thirty-foUr  marks  per  gross  to 
thirty  marks  per  dozen,  are  not  within  the 
provision  in  paragraph  434  for  "articles 
eommonlT  known  as  jewelry."  Steinhardt  f. 
U.  S.,  (1903)    148  fed.  5l2. 

MiOiAery  ornaments.  —  This  section  does 
not  include  so-called  "  millinery  orn&ments/' 
used  in  trimming  hats,  which  are  flimsy  arti- 
cles, intended  tor  ephemeral  Use,  are  not 
mi^  by  jewelers,  and  contain  no  gems  or 
precious  metals,  but  are  made  of  base  metal 
either  wholly  or  in  combination  with  imita- 
tion jet  or  imitation  precious  stones.  U.  S. 
9.  Sehiff,  (C.  C.  A.  1905)  139  Fed.  549. 

Vol.  II,  p.  474,  par.  435. 

Cut  agate,  gartiet,  etc,  fox  jewelry  settliiss. 
-^  Small  pieoes  of  agate,  garnet,  etc.,  ad* 
Taneed  from  their  natural  state  t^  cutting  or 
other  process,  for  the  purpose  of  fitting  them 
for  use  as  settings  for  jewelry,  and  known 
commercially  as  agates,  garnets,  etc.,  are 
more  specifically  provided  for  as  "  precious 
•tones  advaneed,"  under  this  paragraph,  than 
as  "*  manufactures  of  agate,  garnet,  eto.,''  un^ 
der  paragraph  115.  IL  8<  v,  Lorsch,  (1909) 
172  Fed.  277. 

"DmenaiAss.**  — The  protrision  in  this 
paragraph  for  imitation  precious  'stOnee  not 
exce^ng  an  inch  in  "dimensions"  does  not 
exclude  stones  exceeding  an  inch  in  a  single 
dimension.  To  he  excluded  they  must  exceed 
an  inch  in  more  than  one  direction.  Lorscll 
n  a  S.,  (a  a  a.  1906)  146  Fed.  379,  modi- 
fmg  (1904)  135  Fed.  214. 


adT^rtlsement  of  beer  dealer^,  ate  within  this 
paragraph  as  a  manufacture  of  pulp.  Hol- 
lender  v,  U.  S.,  (1910)  177  Fed.  594. 


Pearls  are  within  the  provisions  of  this  sec- 
tion. Hahn  v.  V.  S.,  (1903)  131  Fed.  1000, 
af/lrmed  (1904)  135  Fed.  349,  68  C.  C.  A.  130. 

**  HAlf  pearls.'*  —  See  under  this  title,  vol. 
SI,  p.  475,  par.  436. 

Leather  watch  guards.  —  See  under  this 
title,  vol.  2,  p.  479,  par.  450. 

Loose  pearls.  —  See  under  this  title,  vol.  2, 
p.  475.  par.  436< 

Miniature  frames  of  precious  metal  set  with 
diamonds.  —  See  under  this  title,  vol.  2,  p. 
423,  par.  193. 

Ornamental  slipper  buckles.  —  See  under 
this  title,  vol.  2,  p.  423,  par.  193. 

Silver  hand  bags.  —  See  under  this  title, 
Vol.  2,  p.  423,  par.  193. 


Ittitatidn  fNiarli. -— The  provision  in  thin 
paragraph  for  imitations  of  precious  stones 
was  held  to  cover  imitation  whole  and  half 
pecttls,  including  such  a^  have  been  strung  on 
wire  for  purposes  of  manufacture.  U.  S.  i*. 
Weinberg,  (1905)   139  Fed.  1006. 

Incrusted  stones.  —  In  construing  the  pro- 
vision in  paragraph  436,  for  imitation  pre- 
cious stones  not  "ornamented  or  decorated," 
it  w»s  held,  as  to  stonei  which  have  been 
incrusted  but  in  which  the  incrustations  are 
a  part  of  the  imitntion,  that  they  are  not 
ornamented  or  decorated  within  the  meaning 
of  said  provision.  U.  S.  v.  Downing,  (1906) 
139  Fed.  150. 

Jewels  for  bearings.  —  Sapphires  intended 
for  bearings  for  electrical  Instruments  are 
dutiable  as  precious  stones,  under  this  para^ 
graph,  rather  than  as  articles  composed  of 
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mineral  substances  under  paragraph  97.  U. 
S.  V,  American  Express  Co.,  (1904)  147  Fed. 
894. 

Opal  balls  — rock  crystal  rondelles.  —  In 
construing  the  provisions  in  paragraphs  408, 
436,  for  "  beads  of  all  kinds,"  and  "  precious 
stones,"  respectively,  it  was  held  that  pierced 
opal  balls  about  one-fourth  of  an  inch  in 
diameter  and  pierced  rock  crystal  rondelles, 
or  small,  flat,  faceted  disks,  were  dutiable 
under  paragraph  435  rather  than  paragraph 
408;  these  articles  not  being  commercially 
known  as  beads.  It  was  held  also  as  to  the 
rock  crystal  articles  that  they  were  dutiable 
under  paragraph  435  rather  than  as  manu- 
factures of  rock  crystal  under  paragraph  115. 
U.  S.  V,  American  Gem,  etc.,  Co.,  (1905)  142 
Fed.  283. 

Paste  cameos,  in  imitation  of  shell  cameos, 
which  imitate  certain  descriptions  of  precious 
stones,  are  dutiable  as  imitation  precious 
stones  under  this  paragraph.  U.  S.  v.  Gold- 
berg,   (1904)    139  Fed.  706. 

Hock  crystal  fntmglios.  —  In  construing  the 
provision  in  paragraph  435  for  "precious 
stones  advanced  in  condition  or  value  from 
their   natural    state   by    cleaving,    splitting. 

Vol.  II,  p.  475,  par.  436. 

"Half  pearls."  —  Under  section  7,  provid- 
ing that  any  unenumerated  article  '*  shall  pay 
the  same  rate  of  duty  which  is  levied  on  the 
enumerated  article  which  it  most  resembles," 
it  has  been  held  that  so-called  "  half  pearls," 
consisting  of  the  better  part  of  the  true 
pearl,  from  which  the  flaws  or  blemishes  have 
been  removed  by  sawing  or  splitting,  and 
which  are  not  adapted  for  stringing,  but  are 
chiefly  useful  for  jewelry  settings,  and  re- 
quire labor  and  expense  in  completion,  are 
dutiable  at  the  same  rate  as  "  pearls  in  their 
natural  state,"  under  paragraph  436,  which 
they  resemble  more  than  the  "pearls,  set  or 
strung,"  enumerated  in  paragraph  434.  Hahn 
t?.  U.  S.,  (1903)  131  Fed.  1000,  afftrmed  (C. 
C.  A.  1904)   136  Fed.  349. 

Loose  pearls.  —  In  Citroen  v,  U.  S.,  (1909) 
166  Fed.  693,  92  C.  C.  A.  365,  it  appeared  that 
loose  drilled  pearls,  imported  in  separate 
packages,  had  been  assembled  into  a  necklace 
abroad  and  tentatively  worn  by  a  person  who 
contracted  to  purchase  them,  delivery  to  be 
made  in  the  United  States,  and  who,  after 
receiving  them  here,  added  six  more  pearls 
and  had  them  made  into  a  necklace.  It  was 
held  that  as  imported  they  were  not  "jew- 

Vol.  II,  p.  475,  par.  437. 

Hides  of  the  East  Indian  buffalo. -^  The 
term  "  hides  of  cattle "  in  paragraph  437  is 
not  used  in  a  commercial  sense,  but  accord- 
ing to  the  ordinary  dictionary  meaning  of 
the  words,  and  refers  to  the  hides  of  domesti- 
cated animals  of  the  bovine  species,  including 
those  of  the  East  Indian  buffalo.  U.  S.  v, 
Schmoll,  (1907)  154  Fed.  734,  affirmed  (C. 
C.  A.)   157  Fed.  1005. 

Singapore  buffalo  hides.  —  Singapore  buf- 
faloes are  not  "cattle,"  because  they  are  not 
domesticated,   and   their  hides  are  therefore 


cutting,  or  other  process,"  in  reference  to  in- 
taglios incised  in  rock  crystal  (a  precious 
stone),  which  have  been  attractively  and  skil- 
fully painted,  the  value  and  salability  of  the 
articles  being  chiefly  attributable  to  the 
painting,  it  was  held  that  the  words  "or 
other  process  "  include  such  process  of  pajnt- 
.  ing,  and  that  such  intaglios  were  dutiable 
under  said  provision,  rather  than  as  manu- 
factures of  rock  crystal,  not  specially  pro- 
vided for,  under  paragraph  115.  Benedict  v, 
U.  S.,  (1904)  135  Fed.  242,  affirmed  (C.  C. 
A.  1906)    145  Fed.  914. 

•*  Set."  —  The  word  "  set,"  as  used  in  this 
paragraph,  has  a  well-known  and  well-de- 
fined trade  meaning  in  connection  with  pre- 
cious stones,  which  would  not  include  the 
insertion  of  an  agate  bearing  in  a  scale. 
Smith  r.  Computing  Scale  Co.,  (1906)  147 
Fed.  890. 

Agate  bearings.  —  See  under  this  title,  vol. 
2,  p.  409,  par.  115, 

sort.  —  See  under  this  title,  vol.  2,  p.  488, 
par.  545. 

Pierced  imitation  pearls.  — See  under  this 
title,  vol.  2,  p.  470,  par.  408. 


elry,"  within  the  meaning  of  paragraph  434^ 
but  that  they  were  dutiable  as  "pearls  in 
their  natural  state,"  by  similitude,  imder 
paragraph  436.  Of  similar  effect  see  U.  S. 
V.  Tiffany,  (1909)  172  Fed.  300,  affirmed 
(1910)   178  Fed.  1006,  101  C.  C.  A.  665. 

In  Neresheimer  v,  U.  S.,  (1904)  136  Fed. 
86,  68  C.  C.  A.  654,  reversing  (1903)  131 
Fed.  977,  it  appeared  that  certain  drilled 
pearls  of  exceptionally  large  size  and  fine 
quality  were  imported  together,  arranged  in 
collections  according  to  size,  the  largest  in 
the  centre.  It  appeared  that  these  collections 
had  not  been  selected  for  a  special  piece  of 
jewelry,  but  that  the  pearls  were  to  be  sold 
separately  on  their  individual  merits,  and 
that  they  had  not  been  advanced  to  a  special 
value  beyond  the  aggregate  amount  of  their 
individual  values  by  an  assortment  and  selec- 
tion that  fitted  them  for  immediate  transfor- 
mation into  a  necklace  or  string  of  pearls. 
It  was  held  that  under  the  similitude  clause 
in  section  7  they  bore  a  closer  resemblance  to 
"  pearls  in  their  natural  state  not  strung  or 
set"  than  to  "pearls  set  or  strung,"  which 
are  enumerated  in  paragraphs  436  and  434, 
respectively. 


not  within  the  provision  for  hides  of  "  cattle," 
in  paragraph  4^7.  Furthermore,  the  presence 
in  the  same  paragraph  of  a  drawback  provi- 
sion with  respect  to  leather  indicates  an  in- 
tention to  include  therein  only  such  hides  as 
can  be  tanned  into  leather,  a  use  of  which 
these  Singapore  hides  are  not  susceptible.  U. 
S.  V,  Wadleigh,  (1909)  172  Fed.  160,  af- 
firmed (1910)  178  Fed.  1007,  101  C.  C.  A. 
666. 

Mud  buffalo  hides.  —  See  under  this  title, 
vol.  2,  p.  497,  par,  664. 
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Vol.  II,  p.  475,  par.  438. 

Japanned  gUna  —  Act  of  1890. —- Japanned 
skins,  used  for  uppers,  were  within  the  pro- 
Tifiion  in  paragraph  456,  Tariff  Act  Oct.  1, 
1890,  ch.  1244,  sec.  1,  Schedule  N,  26  Stat. 
L.  601,  for  "  dressed  upper  leather,  including 
.  .  .  japanned  leather,"  rather  than  under 
the  provision  in  the  same  paragraph  for 
"japanned  calfslcins,"  the  latter  provision 
being  limited  to  japanned  skins  which  were 

Vol.  11,  p.  476,  par.  439. 

Meaanrement  of  glorea.  — In  U.  S.  v. 
Mayer,  (C.  C.  A.  1909)  175  Fed.  963,  a/- 
Anntnp  (1906)  164  Fed.  905,  it  appeared  that 
imported  gloves  exceeded  the  statutory  divid- 
ing line  as  to  length  in  some  instajices  as 
mneh  as  a  half  inch ;  but  that  this  excess  was 
aoddental,  and  did  not  affect  the  value,  nor 

Vol.  II,  p.  477,  par.  445. 

CnmnlathFO  dntiea.  —  The  proyision  rela- 
tive to  leather  gloves  in  this  paragraph,  that 
''in  addition  U»  the  foregoing  rat^  there 
shall  be  paid  the  following  cumulative  du- 
ties," justifies  the  imposition  of  more  than 
one  of  said  "  cumulative  duties  "  in  addition 
to  the  rates  applicable  by  virtue  of  the  pre- 
ceding provisions  for  gloves.  Douillet  v,  U. 
8.,  (1904)   133  Fed.  1007. 

Embroidered  glorea.  —  This  paragraph  has 
been  held  not  to  cover  gloves  having  three 
rows  of  embroidery,  each  of  which  presents 
on  the  back  of  the  gloves  the  appearance  of 

Vol.  II,  p.  478,  par.  448. 

Albolcne.  —  The  article  known  as  ''albo- 
lene,"  consisting  of  a  mechanical  combination 
of  paraffin,  a  petroleum  product,  and  ceresia, 
a  fossil  wax,  the  paraffin  constituting  eighty 
per  cent,  of  the  article  by  weight,  but  only 
four-elevenths  of  its  value,  is  not  a  product 
of  petroleum  within  the  meaning  of  para- 
graph 626,  providing  for  a  countervailing 
duty  on  products  of  petroleum  produced  in 

Vol.  II,  p.  478,  par.  449. 

Bone  sworda.  —  The  provision  for  "  swords  ** 
in  paragraph  154,  relating  to  "  swords,  sword - 
blades,  and  side-arms,"  does  not  include  so- 
falled  "  bone  swords "  used  as  curios,  orna- 
ments, etc.,  which  are  properly  dutiable 
under  paragraph  449.  Morimura  17.  U.  S., 
(1908)   165  Fed.  64. 

■  Chip."  — In  Ollesheimer  r.  U.  S.,  (1907) 
154  Fed.  167,  certain  baskets  were  held  not  to 
be  manufactures  of  **  chip  "  within  the  mean- 
ing of  that  term  as  used  in  this  paragraph. 

Dren  shielda  —  Act  of  1890.  —  In  Darling- 
ton r.  U.  S.,  (1905)  136  Fed.  716,  it  was  held 
that  certain  wearing  apparel,  consisting  of 
dress  shields,  and  composed '  in  chief  value 
of  rubber,  and  in  part  of  cotton,  were  duti- 
able as  manufactures  in  chief  value  of  India 
rubber,  under  paragraph  460,  Tariff  Act  Oct. 


not  upper  leather.  U.  S.  t?.  Bittel,  (1892) 
156  Fed.  554,  affirmed  (1893)  4  C.  C.  A.  680. 
Skins  for  morocco.  —  The  provision  in  this 
paragraph  for  "skins  for  morocco"  is  not 
limited  to  goatskins,  but  includes  also  cer- 
tain sheepskins  known  as  "New  Zealand 
basils,"  or  "Cape  sheepskins."  Hehnrath  r. 
U.  S.,  (1903)  125  Fed.  634. 


result  in  any  advantage  to  buyer  or  seller. 
It  was  held  that  this  excess  is  negligible,  and 
should  not  affect  the  classification  of  the 
gloves,  notwithstanding  the  provision  in 
paragraph  439,  that  gloves  shall  be  classified 
according  to  their  measurement  at  "extreme 
length  when  stretehed  to  their  full  extent." 


three-plait  crochet  work,  but  is  produced  by 
the  needle  with  only  one  cord  or  strand  or 
thread.  U.  S.  v.  Bobinson,  (1900)  124  Fed. 
1013;  Trefousse  r.  U.  S.,  (1905)  144  Fed. 
708,  affirmed  (C.  C.  A.  1907)  154  Fed.  1005. 
Neither  does  it  include  gloves  having  but 
three  points  each,  each  point  having  three 
distinct  rows  of  stitehing,  though  the  stitch- 
ing shows  nine  chains  of  embroidery  on  the 
outside  of  the  backs  of  the  gloves  and  nine 
single  rows  of  stitehing  on  the  inside.  U.  S. 
V.  La  Fetra,  (1909)  172  Fed.  297,  affirmed 
(1910)   178  Fed.  1006,  101  C.  G.  A.  665. 


any  country  which  imposes  a  duty  on  petro- 
leum or  ite  products  exported  from  the  United 
States,"  but  is  dutiable  under  paragraph  448, 
as  a  manufacture  of  wax.  Ropes  f.  U.  S., 
(1900)   123  Fed.  990. 

Oround  cork  rafuae.  —  See  under  this  title, 
vol.  2,  p.  481,  par.  463. 

**  Manufacture." -— See  under  this  title,  vol. 
2,  p.  423,  par.  193. 


1,  1890,  and  not  under  paragraph  349  of  said 
Act,  relating  to  wearing  apparel  composed 
of  cotton,  or  in  chief  value  thereof,  and  to 
such  wearing  apparel  "having  India  rubber 
as  a  component  material." 

Graaaea.  —  Certain  grasses  were  held  to  be 
morie  specifically  provided  for  as  manufac- 
tures of  grass  under  this  paragraph  than  as 
"artificial  grains,  leaves,  or  flowers,"  under 
paragraph  425.  Bayersdorfer  v.  U.  S.,  (1909) 
171  Fed.  286. 

Kinoki  baaketa.  —  Baskets  made  of  twisted 
kinoki  wood  shavings  were  held  to  be  duti- 
able as  "manufactures  of  chip,"  under  this 
paragraph.  Morimura  v.  U.  S.,  (1909)  167 
Fed.  687. 

Rubber  racoil  pftda,  intended  for  reducing 
the  shock  from  the  dlteharge  of  a  gun,  but 
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which  are  not  a  necessary  attachment,  their 
use  heing  optional,  were  held,  in  the  abeence 
of  satisfactory  evidence  of  a  commercial  un- 
derstanding in  support  of  such  classification, 
not  to  be  dutiable  as  parts  or  fittings  of 
guns,  under  paragraph  158,  but  as  manufac- 
tures of  India  rubber,  under  paragraph  440. 
Schoverling  r.  U.  S.,  (1906)   142  Fed.  302. 

Rubber  spongM  are  dutiable  under  this 
paragraph  a^  manufactures  of  India  rubber, 
and  not  under  paragraph  82,  relating  to 
sponges.  Alfred  H.  Smith  Co.  r.  U.  S.,  ( 1906) 
143  Fed.  691,  affirmed  (C.  C.  A.)  149  Fed. 
1022. 

Straw  lace  sewed  with  thread  which  con- 
stitutes a  substantial  element  of  its  cost, 
and  without  which  the  material  could  not  be 
held  together  or  be  a  merchantable  article.  Is 
not  within  the  provision  in  paragraph  400, 
for  lace  composed  **  wholly  **  of  straw,  but  is 
dutiable  as  a  manufacture  in  chief  value  of 


straw,  under  paragraph  440.  Kurtz  v,  U.  8., 
(1904)  136  Fed.  268,  affirmed  (C.  C.  A.  1906) 
146  Fed.  127.  To  the  same  effect  under  the 
Tariff  Act  of  1890.  U.  S.  r.  Rheims,  (1894) 
154  Fed.  866,  affirming  (C.  C.  A.)  89  Fed. 
1020. 

Automobile   with   tires   unattachod.  —  See 
under  this  title,  vol.  2,  p.  423,  par.  193. 

Baskets  made  from  willow  cmp.  —  See  un- 
der this  title,  vol.  2,  p.  426.  par.  206. 

Bleached  or  dried  grasses.  —  See  under  this 
title,  vol.  2.  p.  473,  par.  425. 

Braids  of  cotton  and  rubber.  — See  under 
this  title,  vol.  2,  p.  461,  par.  839, 

Grass  piquets.  —  See  under  this  title,  vol. 
2,  p.  473,  par.  423. 

Prepared    palm    leases.  —  See   under    this 
title,  vol.  2,  p.  473,  par.  426. 

Shido  baaket  —  See  under  this  title,  vol,  2, 
p.  426.  par.  206. 


Vol.  11,  p.  479,  par.  450. 

Beaver  strips.  —  In  Hermann  r.  U.  S., 
(1905)  141  Fed.  486,  it  was  held  that  so- 
called  beaver  strips,  in  the  form  of  rectangu- 
lar pieces  of  felted  material  measuring  fif- 
teen to  twentv-four  inches  wide  and  thirty- 
six  to  forty-eiglit  inches  long,  used  in  the 
manufacture  of  hats  and  composed  in  part 
of  wool,  but  chiefly  of  rabbit  fur,  are  not 
within  the  provision  in  paragraph  370  «for 
articles  of  wearing  apparel  in  part  of  wool, 
nor  within  that  in  paragraph  432  for  hats 
or  forms  for  hats,  but  are  dutiable  as  manu- 
factures in  chief  value  of  fur,  under  para- 
graph 460. 

Fountain  pens  without  the  pen  points  are 
not  "  penholders "  within  the  moaning  of 
paragraph  187,  but  are  dutiable  as  manufac- 
tures of  hard  rubber  under  paragraph  450. 
Schrader  r,  T.  S.,  (1910)   180  Fe<l,  9r>3. 

Leather  watch  guarda,  mounted  with  cheap 
miniature  bits,  stirrups,  etc.,  intended  to  be 
worn  by  horsMuen.  are  not  "  articles  com- 
monly known  as  jewelry,"  as  provided  for  in 
paragraph  434.  but  are  dutiable  as  manuo 
factures  of  leather,  under  paragraph  450. 
Veil  r.  U.  S.,  (1904)   128  Fed,  471. 

Plaster  of  paris  statuettes.  —  Decorated 
and  ornamental  statuettes,  made  from  plaster 


of  paris  —  sulphuric  acid,  lime,  and  water  — 
are  not  taxable  under  paragraph  95,  as  china, 
porcelain,  or  crockery  ware,  including  statu- 
ettes ornamented,  etc.,  but  are  taxable  under 
paragraph  450.  as  manufactures  of  plaster  of 
paris,  or  of  which  such  substance  is  the  com- 
ponent material  of  chief  value,  not  specially 
provided  for  in  the  Act.  Bing  r.  U.  S., 
(1903)   121  Fed.  194. 

Slabs  of  mother-of-pearl.  —  This  paragraph 
covering  **  manufactures  "  of  mother-of-pearl 
was  held  to  include  mother-of-pearl  made  into 
slabs  by  cutting  or  grinding,  which  are  de- 
signed for  use  in  the  manufacture  of  knife 
handles  and  similar  articles.  Morris  Euro- 
pean, etc..  Express  Co.  r.  U.  S.,  (1906)  150 
Fed.  608. 

Beaded  leathar  hand  bags,  — See  under  this 
title,  wl.  2,  p.  470,  par.  408. 

Gdatia.  — See  under  this  title,  voL  2,  p. 
396,  par.  23. 

GelatiB  apaaglea.  —  See  under  this  title, 
vol.  2,  p.  470,  par.  408, 

Piecea  of  fur  temporarily  aewn  togethar  — 
Act  of  1863.  —  See  under  this  title,  vol.  2,  p, 
474,  par.  426. 

Spangled  hat  crowns.  —  See  under  this  title, 
vol.  2,  p.  470,  par.  408. 


Vol.  11,  p.  479,  par.  453. 

Mouth  organs  and  metallophono.  —  See  under  this  title,  vol.  2,  p.  472,  par.  418. 


Vol.  II,  p.  479,  par.  454w 

Bronse  atatnary.  --  The  provision  for 
"  statuar}'  .  •  .  wrought  bv  hand  .  ,  .  from 
metal,"  in  paragraph  454,  does  not  include  a 
bronze  statue  cast  in  a  foundry  by  artisans 
from  a  model  made  in  plastic  material  by  an 
artist,  but  upon  which  he  did  little  or  no  re- 
touching. Altman  r.  U.  S.,  (1909)  178  FM. 
161. 

But  in  U.  S.  r.  Tiffanv,  (C.  C.  A.  1908)  166 
Fed.  408,  affirmed  (1907)  164  Fed.  168,  it 
appeared  that  a  statute  of  great  value  and 


high  artistic  merit,  in  which  bronze  was  over- 
whelmingly predominant  in  bulk,  though 
ivory  was  the  component  of  chief  value,  was 
produced  by  the  "  cire  perdue  **  process. 
After  the  metal  part  was  cast,  it  was  gone 
over  carefully  by  hand  by  a  renowned  sculp- 
tor, who  thereby  made  the  alterati<ms  neoes- 
sary  to  the  execution  of  his  artistic  concep- 
tions; this  being  the  important  part,  which 
gave  the  piece  its  distinctive  personal  char- 
acter.    The  entire  work,  from  the  original 


1004 


T«L  II,  p.  479,  ptf .  4M. 


CUSTOMS  DUTIES. 


Yol.  II,  p.  4S1,  pur.  4ft0. 


conception  to  the  last  touch,  was  under  the 
sculptor's  constant  supervision,  and  he  did 
everything  that  a  sculptor  could  do  to  make 
his  work  complete.  It  was  held  that  this 
statue  was  within  the  provision  of  paragraph 
454,  for  "  such  statuary  as  is  cut,  carved,  or 
otherwise  wrought  by  hand  .  .  .  from  metal, 
and  is  the  professional  production  of  a  statu- 
ary or  sculptor  only,"  and  not  within  para- 
graph 450  as  a  manufacture  of  metal  and 
ivoi^,  ivory  chief  value. 

"By  hand."  —  Under  this  paragraph  it  is 
not  necessary  that  the  entire  work  on  a  statue 
shall  be  '*by  hand,"  nor  that  the  entire 
handiwork  must  be  that  of  the  statuaiy  or 
sculptor  personally.  U.  S.  r.  Tiffany,  (C.  C. 
A.  1008)  160  Fed.  408,  nffirming  (1907)  154 
Fed.  108. 

Carved  "datem.*'  — A  "cistern"  in  sev- 
eral pieces,  with  figures  sculptured  thereon 
in  almost  full  relief,  is  "statuary"  within 
the  meaning  of  that  term  as  used  in  this 
paragraph.  U.  S.  v.  American  Express  Co., 
(1905)   139  Fed.  80. 

Metal  statuary.  —  The  provision  for 
"  statuary  .  .  .  wrought  .  .  .  from  metal " 
does  not  require  metal  to  be  the  only  compo- 
nent, or  even  the  component  of  chief  value. 
It  is  enough  if  it  so  greatly  predominate  as  to 
characteriee  the  entire  worlc.  U.  S.  r.  Tif- 
fany, (C.  C.  A.  1908)  160  Fed.  408,  affirming 
(1907)  154  Fed.  168. 

Painted  calendar.  —  The  term  "paintings," 
in  paragraph  464,  includes  handpainted  pan- 
els having  a  small  calendar  affixed,  which  is 
a  trifling  part  of  the  entire  article.  Van- 
tine  r.  U.  S.,   (1009)  168  Fed.  662. 

Paintad  lithographs.  —  The  provision  in 
this  paragraph  for  "paintings"  in  oil  or 
water  colors,  does  not  include  articles  con- 
sisting of  lithographic  prints  pasted  on  wood, 
and  painted  to  a  slight  extent,  and  varnished. 
Pteinhardt  r.  U.  R..  (1909)   172  Fed.  168. 

"  Paintings."  —  The  expression  "  paintings 
in  nil  or  water  colors,"  as  used  in  this  para- 
graph, is  not  a  commercial  term,  but  is  used 
descriptively.  Steinhardt  r.  U.  S.,  (1909) 
172  Fed.  168. 

Paintings  on  copper. —  Certain  antique 
mythological  paintings  of  great  value  and 
high  artistic  character,  consisting  of  a  ewer 
and  tray  made  of  copper,  and  enameled  by  a 
process  not  now  understood,  were  held  not  to 
be  covered  by  the  provision  in  paragraph 
159,  for  "  sheets,  plates,  wares,  or  articles 
of  iron,  steel,  or  other  metal,  enameled  or 
glazed  with  vitreous  glasses,"  but  were  duti- 


able imder  paragraph  454,  as  "paintings  in 
oil  or  water  colors."  Amerman  v,  XJ.  S., 
(1900)   124  Fed.  298. 

Paragraph  constmed  liberally.  —  In  provid- 
ing a  low  rate  of  duty  on  works  of  art  in 
this  paragraph  Congress  evidently  intended 
to  welcome  the  works  of  meritorious  artists 
and  sculptors,  and  to  exclude  from  the  low 
rate  the  productions  of  artisans  and  em- 
pirics. The  definition  of  statuary  as  "  the 
professional  production  of  a  statuary  or 
sculptor  only"  was  aimed  against  such  ar- 
ticles as  are  made  by  machinery  or  un- 
skilled labor,  or  are  cast  in  large  numbers 
from  molds  by  ordinary  workmen.  Such 
paragraph  should  be  construed  liberally.  U. 
S.  r.  Tiffany,  (C.  C.  A.  1908)  160  Fed.  408, 
affirming  (1907)   154  Fed.  168. 

Professional  productions  of  a  statuary  or 
sculptor.  —  A  marble  figure,  produced  in  the 
establishment  of  a  professional  sculptor,  un- 
der whose  instructions  tlie  original  model  was 
made,  and  who  gave  such  oral  instructions 
and  other  supervision  as  were  necessary  to 
insure  a  faithful  reproduction  of  the  design, 
was  held  to  be  "  statuary,"  within  the  mean- 
ing of  paragraph  454,  where  it  is  provided 
that  that  term,  wherever  used  in  the  Act, 
"  shall  be.  understood  to  include  only  such 
statuary  ...  as  is  the  professional  pro- 
duction'of  a  statuary  or  sculptor  only."  Sib- 
bel  V.  U.  S.,   (1900)    124  Fed.  105. 

Reciprocal  commercial  agreements.  —  The 
definition  given  the  term  "  statuary,"  as  used 
in  this  Act,  governs  the  provision  for  "  statu- 
ary" in  section  3,  and  the  reciprocal  com* 
mercial  agreements  negotiated  as  provided 
in  said  section.  Altman  v.  U.  S.,  (1909)  172 
Fed.  161. 

«  Solid  block."  —  The  words  "  solid  block," 
as  used  in  this  paragraph,  do  not  refer  to 
metal.  U.  S.  r.  Tiffany,  (C.  C.  A.  1908)  160 
Fed.  408.  affirming  (1907)   154  Fed.  168. 

Statues  in  pieces.  —  The  provision  in  this 
paragraph  for  statuary  produced  from  "a 
solid  block  or  mass  of  marble,"  etc.,  is  not 
limited  to  statuary  made  from  single  blocks, 
and  has  been  held  to  include  statues  each 
carved  from  three  solid  blocks  of  marble. 
U.  S.  r.  Perry,   (1904)    133  Fed.  841. 

Bronze  statuary  —  Reciprocal  agreement 
with  Italy.  —  See  under  this  title,  vol.  2,  p. 
501,  sec.  3. 

Pen  and  ink  drawings.  —  See  under  this 
title,  vol.  2,  p.  501,  par.  703. 

Splash  mats  or  screens.  —  See  under  this 
title,  vol.  2,  p.  426,  par.  208. 


Vol.  II,  p.  480,  par.  456. 

Soap  pencils.  —  See  und^  this  title,  vol.  2,  p.  604,  sec.  6. 


Vol.  II,  p.  481,  par.  459. 

Pjnozylin  mtokers'  articles.  —  This  para- 
graph enumerates  pyroxylin  smokers'  arti- 
cles more  specifically  than  does  paragraph  17, 
coverfnir  ''all  compounds  of  pyroxylin  .  .  . 
if  in  finished  or  parthr  finished  articles."  l^. 
a  r.  Knauth,  (1906)  160  Fed.  610. 

Smokers'  articles.  —  Certain  articles  used 
chiefly  for  the  convenience  of  smokers,  con- 


sistiiig  of  tables  on  top  of  which  are  afiixed 
smokers'  accessories,  and  of  an  ornamental 
miniature  automobile  for  the  use  of  smok- 
ers, are  dutiable  as  "  smokers'  articles  "  un- 
der this  paragraph,  and  not  as  "house  or 
cabinet  furniture  of  wood,"  under  paragraph 
208.  Steinhardt  «.  U.  S.,  (1903)  126  Fed. 
443. 
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Vol.  ii,  p.  481,  par.  462. 

Umbrella  sticki  with  celluloid  handles.— 
Umbrella  sticks  of  wood  having  celluloid 
handles,  that  constitute  the  chief  element  of 
value  in  the  articles,  are  more  specifically 
provided  for  as  ''sticks  for  umbrellas"  in 

Vol.  II,  p.  481,  par.  463. 

Flax  noils  are  dutiable  as  waste,  under  this 
paragraph,  and  not  under 'paragraph  326  as 
"tow  of  flax"  by  similitude.  Ritchie  o.  U. 
S..   (1906)    141  Fed.  664. 

Fnr  combings.  —  In  U.  8.  o.  Hatters'  Fur 
Exeh.,  (1907)  153  Fed.  595,  it  was  held  as 
to  combings  of  loose  or  dead  hair  obtained  in 
preparing  rabbit  or  hare  skins,  which  are 
commercially  known  as  **  hares'  combings " 
or  "fur  waste,"  and  which,  after  further 
treatment,  are  used  as  an  a<hi Iterant  in 
cheap  hats,  that  they  are  dutiable  as  waste 
under  this  paragraph,  and  not  as  furs  pre- 
pared for  hatters'  use  under  paragraph  426, 
nor  free  of  duty  as  "  furs,  undressed,"  under 
paragraph  561. 

Ground  cork  rsfose.  —  Small  pieces  of  cork, 
which  have  been  produced  by  grinding  the 
refuse  of  cork  bark  for  convenience  in  hand- 
ling, and  which  need  further  preparation  be- 
fore becoming  fit  for  its  ultimate  use  in  the 
manufacture  of  linoleum,  etc.,  have  been  held 
to  be  dutiable  as  waste,  under  this  paragraph, 
and  not  as  a  manufacture  of  cork  under  para- 

Vol.  II,  p.  482,  sec.  2. 

Presumption  to  classification.  —  Wliere  the 
classification  of  an  import  is  open  to  a  con- 
struction which  would  as  well  place  it  on  the 
free  list  as  on  the  dutiable  list,  the  course 

Vol.  II,  p.  482,  par.  464. 

Phtalic  anhydride  and  tetrachlorphtalic  an- 
hydride.—  Two  coal-tar  preparations,  con- 
sisting of  phtalic  anhydride  and  tetrachlor- 
phtalic anhydride,  which,  though  not  acids 
chemically,  are  commercially  known  as,  and 
perform  the  functions  of,  acids,  were  free  of 

Vol.  11,  p.  482,  par.  468. 

Albumen.  —  An  article  which  is  not  albu- 
men in  the  teclinicaP  language  of  chemists, 
though  one  in  common  speech,  is  not  within 
paragraph  245,  putting  a  duty  on  **  albumen, 

Vol.  II,  p.  482,  par.  473. 

Amendment. — This  paragraph  was  amended 
bv  Act  of  March  3,  1903,  ch.  998,  32  Stat.  L. 
1023,  10  Fed.  Stat.  Annot.  71. 

Construction  of  paracpraiA.  —  This  para- 
graph does  not  limit  the  right  of  free  im- 
portation to  citizens  of  the  United  States, 
nor  restrict  it  to  animals  imported  for  the 
personal  use  of  the  importer,  and  not  for 
sale;  and,  in  view  of  the  manifest  policy  of 
the  provision  to  encourage  improvement  in 
the  breeds  of  live  stock  by  farmers  and  stock 
raisers,    neither    the    administrative   ofllcers 


this  paragraph  than  as  *' articles  of  which 
.  .  .  any  compound  of  pyroxylin  is  the  com- 
ponent material  of  chief  value  "  in  paragraph 
17.    U.  8.  i;.  Borgfeldt,  (1900)  124  Fed.  304. 


fraph  448.  Gudewill  v.  U.  S.,  (1904)  142 
ed.  214. 

Selected  pieces  of  second-hand  Jute  bag- 
gingf  intended  for  patching  the  covering  of 
cotton  bales,  are  not  "bi^;ging  for  cotton, 
gunny  cloth,  and  similar  fabrics,  suitable  for 
covering  cotton,"  under  paragraph  344,  nor 
**  rags,"  under  paragraph  648,  but  are  duti- 
able as  "  waste  "  under  paragraph  463.  U'.  S. 
V.  Davies,  (1908)  160  Fed.  456,  87  C.  C.  A. 
672. 

Cotton  waste  containing  Jute.  —  See  under 
this  title,  vol.  2,  p.  488,  par.  537. 

Floral  waters.— -> See  under  this  title,  vol. 
2,  jp.  504,  sec.  6. 

6ranito  or  terraso.  —  See  under  this  title, 
vol.  2,  p.  504,  sec.  6. 

Hog  nair.  —  See  under  this  title,  vol.  2,  p. 
490,  par.  569. 

Remnant  piece  of  fur.  —  See  under  this 
title,  vol.  2,  p.  489,  par.  561. 

Small  tin  disks.  —  See  under  this  title,  vol. 
2.  p.  412,  par.  134,  and  p.  423,  par.  193. 

wood  flour.  — See  under  this  title,  vol.  2, 
p.  426,  par.  208. 


most  favorable  to  the  importer  must  be 
adopted.  Hempstead  V.  Thomas,  (C.  C.  A. 
1903)   122  Fed.  538. 


duty  under  paragraph  473,  Free  List,  sec.  2, 
ch.  1244,  Tariff  Act  Oct.  1,  1890,  as  "acids 
used  for  .  .  .  manufacturing  purposes,"  and 
were  not  dutiable  under  paragraph  19  of  said 
Act  as  "coal-tar  preparations."  Heller,  etc., 
Co.  V.  U.  S.,  (1900)  124  Fed.  299. 


egg  or  blood,"  but  within  paragraph  468, 
putting  on  the  free  list  "  albumen  not 
specially  provided  for."  Merchants'  Despatch 
Transp.  Co.  v,  U.  S.,  (1903)  121  Fed.  443. 


nor  the  courts  are  authorized  to  read  such 
restriction  into  the  law.  In  re  Page,  (1904) 
128  Fed.  317. 

Regulations  of  Secretary  of  Treasnry. — 
The  requirement  in  the  regulations  of  the 
Secretary  of  the  Treasury  that  proof  should 
be  produced  of  the  registry  of  the  grandsires 
and  granddames  of  animals  imported  for 
breeding  purposes  is  not  in  contravention  of 
the  statute.  Borden  v,  U.  S.,  (1904)  132 
Fed.  205. 
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Vol.  II,  p.  483,  par.  478. 

Arrowroot  starch.  —  See  under  this  title,  toL  2,  p.  438,  par.  285. 

Vol.  II,  p.  484y  par.  482. 


Chrome  alum.  —  The  provision  for  articles 
in  a  "crade  state,"  in  this  paragraph,  does 
not  inelude  chrome  alum,  which  is  removed 
from  its  crude  state  of  a  paste  by  a  crystalliz- 
ing process,  in  which  it  is  freed  from  inci- 

Vol.  II,  p.  484,  par.  483. 

Importations  of  Porto  Rican  prodncta.— 
All  articles  of  Porto  Bican  origin  exported 
from  Porto  Rico  to  foreign  countries  after 
the  passage  of  the  Foraker  Act  of  April  12, 
1900,  31  Stat.  L.  77,  5  Fed.  Stat.  Annot.  762, 
may,  since  the  proclamation  of  the  President 
on  July  25,  1601,  doing  away  with  the  fifteen 
per  cent,  duty  imposed  under  section  3  of 
that  Act,  be  imported  into  the  United  States 
free  of  duty  under  paragraph  483,  provided 
the  articles  have  not  been  advanced  in  value 
or  improved  in  condition  by  any  process  of 

Vol.  11,  p.  485,  par.  489. 

Commercial  carbonate  of  baryta  is  exempt 
from  duty  under  this  paragraph,  and  not 
dutiable  at  twenty-five  per  cent,  ad  iwlorem. 

Vol.  11,  p.  485,  par.  493. 

stuffed  birds.  —  In  Morimura  v.  U.  S., 
(1904)  141  Fed.  383,  it  was  held  in  regard 
to  stuffed  skins  of  domestic  chicks  and  duck- 
lings, used  by  confectioners  and  dealers   in 


dental  impurities.    Kuttroff  v,  U.  S.,  (1909) 
169  Fed.  283,  94  C.  C.  A.  559. 

Zinc  dust.  —  To  the  same  effect  as  the  orig- 
inal note,  see  U.  S.  17.  Klipstein,  (1901)  123 
Fed.  996. 


manufacture  or  other  means.     (1902)  24  Op. 
Atty.-CSen.  55. 

Tobacco  grown  in  Porto  Rico  after  the  ces- 
sion of  that  island  to  the  United  States,  and 
brought  into  this  country  for  warehousing, 
and  afterwards  exported  to  Canada  and 
thence  returned  to  the  United  States,  is 
within  the  benefits  of  paragraph  483.  (1903) 
24  Op.  Attv.-Gen.  612. 

Proof    of    identity. —  Koberts    r.    U.    S., 
(1910)     178    Fed.    607,   following   U.    S.    v. 
Dominici,    (C.  C.  A.  1897)   78  Fed.  334,  set 
out  in  the  original  note. 


under  paragraph  3,  as  a  chemical  compound 
or  salt  not  provided  for.  Gabriel  v,  U.  S., 
(1903)   121  Fed.  208. 


Easter  goods  and  novelties,  that  they  were  not 
"toys"  within  the  meaning  of  paragraph 
418,  but  "birds,  stuffed,"  imder  paragraph 
493. 


Vol.  II,  p.  485,  par.  494. 

Ouinoa    fowls    and    turkeys.  — See    under  this  title,  vol.  2,  p.  436,  par.  278. 


ing  purposes,  but  not  suitable  for  the  manu- 
facture of  wearing  apparel,"  was  not  limited 
to  bolting  cioth  composed  of  silk,  but  included 
also  bolUng  cloth  made  of  fine  oopper-wire 
gauze. 


Vol.  II,  p.  485,  par.  498. 

Under  Act  of  1894.  —  In  U.  S.  v.  Markt, 
(1899)  124  Fed.  1012,  it  was  held  that  the 
provision  in  Tariff  Act  of  Aug.  27,  1894,  ch. 
349,  sec.  2,  Free  List,  par.  407,  28  Stat  L. 
538,  for  "bolting  cloths,  especially  for  mill- 

Vol.  II,  p.  486,  par.  502. 

TJnbomid  portfolios.  —  In  Downing  r.  U. 
S.,  (1903)  130  Fed.  393,  it  was  held  that  the 
provision  in  parasraph  502,  for  "  books  and 
pamphlets  printed  exclusively  in  languages 
other  than  English,"  includes  certain  port- 
folios of  two  kinds,  made  up  of  loose  sheets 
sot  intended  to  be  bound  together  in  book 
form,  and  containing,  respectively,  nineteen 

Vol.  II,  p.  486,  par.  503. 

Architectural  portfolios.— This  paragraph  a  preface  of  fifteen  lines  in  Oerman.  Down- 
includes  architectural  portfolios  containing  ing  v.  U.  8.,  (1905)  140  Fed.  92,  following 
eighteen  or  twenty  pages  of  illustrations  and      Downing  r.  U.  S.,  (1903)  130  Fed.  393. 
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and  twenty-four  sheets  of  pictures  and  prints, 
and  accompanied,  respectively,  with  four  and 
twelve  loose  pages  printed  in  foreign  lan- 
guages; each  poHfolio  having  a  loose  outside 
covering,  bearing  the  title  of  the  work. 

Books  for  chudren's  use. — See  under  this 
title,  vol.  2,  p.  468,  par.  400. 
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Tfl.  n,  p.  i87,  par.  630. 


Literary  and  social  dub.  —  In  U.  S.  t*.  Van- 
diver,  (1903)  122  Fed.  740,  it  appeared  that 
the  charter  of  a  club  prqyid^d  th^^  it  waa 
formed  "  as  a  permanent  social  club,  for  the 
promotion  of  literary,  artistic,  and  anti- 
quarian tastes  among  the  citizens  of  P.,  and 
such  kindred  purposes  as  the  club  may  from 
time  to  time  d«termine,  by  establishing  and 

Vol.  li,  p.  486,  pap.  504. 

Automobiles.  —  In  the  provision  in  para- 
graph 504,  for  books,  libraries,  furniture,  and 
"  similar  household  effects,"  it  differs  from 
previous  legislation  in  the  insertion  of  the 
term  "  similar."  It  has  been  held:  ( 1 )  Tl^ai 
this  insert^pn  indicated  an  intention  to  do 
away  with  the  exemption  oi  household  effects 
generally,  and  tp  restrict  it  to  such  as  are 
like  bopks,  etc.,  there  mentioned;  and  (2) 
that  automobiles  are  ^ot  ^  similar  "  to  such 
articles.  U.  S.  v.  Grace,  (1909)  166  Fed. 
748,  9i  C.  C.  A.  696.  Compare  Hillhouse  V. 
U.  S.,  (1907).  162  Fed.  163,  81  C.  C.  A.  415, 
reverHng  (1906)'  142  Fed.  303,  in  which  i^ 
was  lield  thaf  ai^  automobile  should  not  be  ex- 
cluded  from    importation    free    of    duty    as 


maintaining  a  library  and  reading  room,  and 
a  collection  of  works  of  art  and  antiquities, 
either  by  Ip^f)  or  otherwise,"  I^  appeared 
that  while  the  club  maintained  a  well-selected 
and  valuable  l|br{iry,  etc.,  i^  social  side  was 
fully  as  prominent  as  its  literary  pr  artistic 
side.  It  was  held  that  books  for  the  club 
were  not  admissible  free  of  duty. 


household  effects  used  abroad  more  than  one 
year,  by  reason  of  hayipg  been  extf^nsively  re- 
paired shortly  before  importation;  but  that 
so  ni^ch  of  the  mt^hine  its  was  a  new  manufac- 
ture in  isht  be  assessed  with  d\ity,  while  the 
rest,  including  the  cost  of  overhauling,  oiling, 
cleaning,  readjusting,  and  regulating,  waa 
free  under  this  paragraph. 

Continuity  of  use  abroad.  —  The  provision 
for  household  effects  "  used  abroad  .  .  .  not 
less  than  one  year,"  is  satisfied  if  the  periods 
of  such  use  aggregate  one  year,  even  though 
not  continuous.  Hillhouse  v,  U.  S.,  (1907) 
152  Fed.  163,  81  C.  C.  A.  415,  reversing 
(1906)   142  Fed.  303. 


Vol.  II,  p.  486,  par.  505. 

Old  ca]moa.^8ee  under  tliia  title,  voL  2,  p.  428,  sec.  198. 

Vol.  II,  p.  487,  par.  509. 

Bristles  in  bunches. -— See  under  this  title,  vol.  2,  p.  470,  par.  4II. 


Vol,  11,  p,  487,  p^r.  514. 

2inc  ores.  —  The  zinc  ores  known  as  car- 
bonate, silicate,  and  sulphide  of  zinc,  are  free 
of  duty,  the  carbonate  and  silicate  as  "cala- 
mine," under  this  paragraph,  and  the  sulphide 
as  "minerals,  crude,"  under  paragraph  614, 

Vol.  II,  p.  487,  par.  515. 

Synthetic  camphor.  —  The  classification  of 
synthetic  camphor  shouKi'  be  determined  by 
the  same  consideration  as  oi  natural  camphor, 
and  where,  measured  by  the  principal  tests, 
it  stili  retains  impurities  that  bring  it  far 
below  the  standard  of  refined  camphor,  and 

Vol.  II,  p.  487,  par.  524. 

SoHible  cxaoaote,  an  article  prepared  from 
ooal-tar  dead  oil,  is  lesa  specifically  provided 
for  aa  a  "chemical  compound"' than  under 
a  provision  for  "  producis  or  preparations  of 
coal-tar,"  and  was  properly  clftteifie4  for  duty 


eicoept  that  when  they  contain  lead  they  are 
subject  to  the  duty  provided  on  "lead  bear- 
ing ore  of  all  kinds,"  in  paragraph  181.  U.  S. 
V.  Brewster,  (1909)  167  Fed.  12%  92  C.  C. 
A.  674. 


closely  resembles  the  crude  natural  product, 
it  is  subject  to  classification  as  "  camphor, 
crude,"  under  paragraph  515,  rather  than  as 
"  camphor,  refined,"  under  paragraph  12.  TJ. 
S.  t?.  Sobering,  (C.  C.  A.  1908)  163  Fed,  24^. 


under  the  latter  head  in  paragraph  4^3j  Frei^ 
List,  sec.  2,  ch.  349^  Tariff  Act  Aiig.  27,  1894, 
28  Stat.  L.  539,  or  paragraph  15  of  the  Tariff 
Act  July  24,  1897.  Schoellkopf  v.  U.  S., 
(1901)   124  ?ed.  89. 


Vol.  II,  p.  487,  par.  5!29. 

Coffee  essence.  —  See  under  this  title,  toL  2,  p.  487,  par.  28$., 

Vol.  II.  p.  487,  Bar.  530. 

-  Coin  swords,"  -  S^.  upder  this  title,  vol,  2,  p,  4^  bm^  l«». 
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Vol.  ii,  p.  488,  par.  532. 

Copper  pUtes  fox  Qngnyera'  use,  — Plates  paragnph*    U.  S.  v.  Dr^teoleld,  (laiO)  178 

ttiet  have  been  ground^  Doliahed,  and  plan-  Fed.  258,  )01  C  G.  A.  418,  retwrainy  (1909) 

Uhed  are  oo^  copper  in  ^*  plates    .    .    .    not  172  Fed.  290. 
manufactured/'  wUMn  the  meaning  of  Uiis 

Vol.  II,  p.  488,  par.  533. 

Brtsie  oitttmeAts-^AcI  of  1194.  —  See  under  this  title,  toI.  2,  p.  493,  par.  193. 
Flitters.  —  See  under  this  title,  tdI.  2,  p.  423,  par.  193. 
Old  cannon.  —  See  under  this  title,  vol.  2,  p.  423^  par.  193. 


able  uader  the  provisioo  m  paragraplk  181, 
for  "lead-bearing  ore  (rf  aU  lna&,'*  b»t  is 
free  of  duty  as  "copper,  regulua  of,'*  usdat 
paragraph  534.  Sraeer  m  Philadei]>bia 
Smelting,  etc.,  Co.,  (1893)  124  Fed.  1002. 


Vol.  II,  p.  488,  par.  534. 

Copfftr  i«at^  an  arti^e  oontainJUig  lead 
and  copper,  and  produced  in  smelting  ores, 
vhieh  is  apt  strictly  an  ore  itself^  and  which 
is  shown  to  be  known  ooBvnereially  and 
aci^niifieally  as  copper  regubis,  is  not  duti- 

Vol.  It,  p.  488,  par.  537. 

Cotton  waste  coiUainiog  |ute. — The  provi- 
sion in  paragraph  537,  for  "  cotton  waste," 
includes  a  mixture  of  cotton  waste  and  jute 

Vol.  It  p.  488,  par.  542. 

Extract  of  mansroye  bark.  —  The  extract  of  the  bark  of  the  mangrove  used  for  tanning 
is  elassifiabte  under  this  paragraph.    U.  S.  r.  Marden,   ( 1909)    175  Fed.  153. 


threads  ia  about  equal  pn^eitioac^.  which 
is  commercially  known  as  "cotton  waste." 
Wood  t?.  U.  S.,   (1908)   160  Fed.  990. 


Vol  \\,  p.  488,  par.  545. 

Bort.  -^  iBtbisteial  diaaiottds  of  the  descrip- 
tion known  as  bort,  which  have  been  pieree«( 
by  a  process  of  drilling  or  cutting,  are  not 
dutiable  as  diamonds  advanced  by  cutting  or 
other  process,  under  paragraph  435,  but  are 
free  of  duty  a3  "  bort,"  uimer  paragraph  545. 
U.  8,  V.  American  iScpress  Co.,  (1906)  T40 
Fed.  967.  See  also  U.  S.  t?.  Fifteen  Drilled 
Diamonds,   (1904)  12T  Fed.  753. 

CenatniptioQ  of  paragraph.  —  In  the  provi- 
sion for  *^  diamond^  .  .  .  not  advanced  .  .  . 
inchidhig  miners'  dtamonds,**'  in  this  para- 
graph, "including"   is   used   as  a   word  of 

Vol.  II,  p.  488,  par.  548. 


addition,  rather  than  of  specification.  SUlfr- 
van  Maehinety  Cb.  t?.  U:  S.,  (1909)  168'  Fed. 
561. 

Unset  mineiv.'  diamonds. — This  paragraph 
provides  for  "diamonds^  .  .  .  not  advanced 
from  their  natural  state  \^.  cleaving^,  split- 
titig,  .  .  .  including  miners'  .  .  ..  diamonds 
not  set."  It  has  been  held  that  the  provision 
for  miners*^  diamonds  is  not  qualified  by  what 
precedes,  and  that  such  diamonds,  split  but 
unset.,  are  within  the  paraguaph.  STillLvan 
Machinery  Co.  «>.'U.  S.,  (,1909)  16a  Fed.  661. 


lixards,  used  by  the  Chinese  iki  com- 
pounding a  medicine,  99^  drugs  within  the- 
meaning  of  this  paragraph.  Wing  On  Wo 
r.  U.  8.,  (1906)  148  Fed.  334. 

Gnarana,  a  medicinal  drug,  consisting  of  a 
dried  psste  in.  the  form  of  saasage<«haped 
foils,  l^i  being  the  crudest^  staie  in.  whiah 
it  is  ever  imported,  and  which,  beifoMK  being 
med  a0.a.mediaine^mn5%  be>fnrtheic  prep^nad, 
ii  not  dutiable  as  a  "m«diciim)  prepara?- 
tion"  under   paragraph   68,  but  is   free  of 

Vol.  II,  p.  489,  par.  549. 

Vish  roe,  or  caTiar,  which  was  necessarily  purposes,"  within  the  meaning  of  paragraph- 

put   into  brine   before   importation,   because  549.    Hansen  u.  U.  S.,  (1909)  175  Fed.  892. 
otherwise  it  would  not  be  suitable  for  food  Duc^s  eggs.  —  See  .under,  this  title,  vol.  2^ 

alter   importation,   is   "preserved   for    food  p.  431,  par*  2l4i«. 

F.  e.  A.Sapp.— 6i  10C9 


duty  under  the  provision  in  paragraph  548, 
fbr  articles  **  which  are  drugs  and  not  edible 
and  are  in  a  crude  state."  Cowl  t\  U.  S., 
(1900)    124  FM.  476. 

Articles  used  in  dyeing  and  tanning.  —  See 
under  tliis  title,  vo\,  2',  pi  395^  pan  20. 

Balsam  in  oapsulea.  —  See  unden  this  titae, 
vol.  2.  p.  400,  par.  esk 

Gaiyu^  Bioklad  ilii  me«vr.  —  a«  undw  tliiat 
titls^  vAl.  2^  p..  431)  pan.  24L. 
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Vol.  li,  p.  489,  par.  555. 

Under  Act  of  1890.  — In  Detroit  Fish  Go. 
17.  U.  S.,  (1001)  125  Fed.  801,  it  appeared 
that  an  American  corporation  imported  fiah 
caught  in  Canadian  fresh  waters  by  a  Cana- 
dian corporation,  which  in  catching  the  fish 
need  nets  which  were  bought  by  the  former 
corporation,  and  leased  to  the  latter  for  a 
period  ooyering  the  life  of  the  nets,  and  for 
a  sum  much  foss  than  their  value.  It  was 
held  that  the  importing  corporation  "  owned  ** 


these  nets  within  the  contemplation  of  para- 
graph 671,  Tariir  Act  Oct.  1,  1890,  ch.  1244, 
sec.  2,  Free  List,  26  Stat.  L.  606,  providing 
for  the  free  entry  of  "fresh  or  frozen  fish 
(except  salmon),  caught  in  fresh  waters 
.  .  .  with  nets  or  ot£er  devices  owned  by 
citizens  of  the  United  SUtes,"  and  that  the 
fish  thus  caught  were  free  of  duty  under  said 
pangraph. 


Vol.  11,  p.  489,  par.  559. 

"  Brine."  —  Cherries  immersed  in  a  solution 
containing  not  more  than  .402  per  cent,  of 
salt  are  not  fruits  in  "brine"  within  the 
meaning  of  this  paragraph.  Causse  Mfg.  Co. 
V.  U.  S.,  (C.  C.  A.  1906)   151  Fed.  4. 

Limes  in  brine  have  been  held  not  to  be 
dutiable  as  "limes"  under  paragraph  266, 
but  to  be  free  of  duty  under  paragraph  559 
as  "  fruits  in  brine,  not  specially  provided 
for."    Brennan  v.  U.  S.,  (1905)  136  Fed.  743, 


69  C.  C.  A.  395,  reverging  (1904)  129  Fed. 
837. 

Ripo  oliresp  sometimes  called  "black 
olives,"  are  free  of  duty  under  this  para- 
graph as  **  fruits  in  brine."  U.  S.  t;.  Zuoea, 
(1909)   175  Fed.  578. 

Fez  berries.  — Se«  under  this  title,  vol.  2, 
p.  434,  par.  262. 

Lemon  peel  preserred.  —  See  under  this 
title,  vol.  2,  p.  435,  par.  267. 


Vol.  II,  p.  489,  par.  561. 

Remnant  pieces  of  fur.  —  This  paragraph 
includes  undressed  clippings  and  detached 
portions  of  fur,  used  for  the  same  purpose  as 
the  skin  from  which  derived;  and  such  ma- 
terial is  therefore  removed  from  the  provi- 
sion for  "  waste,  not  specially  provided  for," 
in  paragraph  463.  Hatters'  Fur  £xeh.  r.  U. 
S.,  (1909)   175  Fed.  588. 

Unsorted     theepeldaa.  —  Sheepskins,    pur- 


chased indiscriminately  and  imported  un- 
sorted, without  regard  to  any  particular  use 
to  which  they  might  be  adapted,  and  not 
shown  to  be  used  as  furs,  are  not  classifiable 
as  "  furs  "  or  "  fur  skins  "  under  this  para- 
graph. International  Hide,  etc.,  Co.  v.  U.  S., 
(1909)  177  Fed.  602. 

Fur  combing*.  —  See  under  this  title,  vol 
2,  p.  481,  par.  463. 


Vol.  II,  p.  490,  par.  565. 

Construction  of  proriao.  —  In  construing 
the  provision  in  this  paragraph  for  "glass 
plates  or  discs^  rough  cut  or  unwrought," 
with  the  proviso  that  "  discs  exceeding  eight 
inches  in  diameter  may  be  polished  sufficiently 
to  enable  the  character  of  the  glass  to  be  de- 
termined," it  was  held  that  the  proviso  does 


not  reouire  the  exclusion  from  the  paragraph 
of  polished  square  plates  less  than  eight 
inclMs  across,  where  the  polishing  is  done 
simply  to  determine  the  character  of  the  ar- 
ticles, is  of  no  other  use,  and  is  taken  off  in 
their  manufacture.  Hjnsel  v.  U.  S.,  (1905) 
139  Fed.  95. 


Vol.  II,  p.  490,  par.  566. 

Birch  bark.  —  See  under  this  title,  vol.  2,  p.  504,  sec.  6. 

Bleached  or  dried  graseee.  —  See  under  this  title,  vol.  2,  p.  473,  par.  425. 


Vol.  II,  p.  490,  par.  568. 

Niger-seed  oU,  which,  while  used  in  soap 
making,  can  be  used  for  other  purposes, 
though  without  the  proper  qualities  for  such 
purposes,  is  within  the  provision  in  paragraph 
568  for  oils  "  commonly  used  in  soap  miucing. 


...  fit  only  for  such  use,"  and  not  within 
paragraph  3.  U.  S.  r.  Colby,  (1907)  153 
Fed.  883,  82  C.  C.  A.  629. 

Oleic  acid  or  red  oiL  —  See  under  this  title, 
voL  2,  p.  362,  par.  1. 


Vol.  II,  p.  490,  par.  569. 

Hog  hair.  —  Certain  waste  of  hog  hair,  con- 
sisting of  sweepings  in  factories,  which  is 
used  solely  in  the  manufacture  of  artificial 
fertilizers,  althoufirh  not  suitable  in  its  im- 
ported condition  for  use  as  fertili^r,  is  sub- 


ject to  classification  under  paragraph  569, 
and  not  as  "waste,  not  specially  provided 
for,"  under  paragraph  463.  Sballus  o.  U.  S., 
(1003)   129  Fed.  845. 
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Vol  U,  p.  4M,  pftT.  61$. 


Vol.  II,  p.  490,  par.  574. 

Hones  and  wlietstones.  —  The  provision  for 
**  hones  and  whetstones,"  in  this  paragraph, 
includes    only   articles   used    in    sharpening 

Vol.  II,  p.  491,  par.  579. 

Cmde  balata  is  "  India  rubber,  crude,"  with- 
in the  meaning  of  paragraph  579,  and  not 
a  nonenumerated  manufactured  article  under 
section  6.  Earle  v.  U.  S.,  <1007)  163  Fed. 
773. 

"India  rubber.''  — The  term  "india  rub- 
ber,"  in  paragraph   579,   has  a. commercial 

Vol.  II,  p.  491,  par.  587. 

A  dried  paste  of  sandalwood  dust  and  clay, 
in  the  form  of  sticks,  cones,  and  coils,  which, 
when  lighted,  yields  a  fragrant  odor  and  is 
Iramt  at  the  altars  and  shrines  of  joss  houses 
and  temples  in  China  and  Japan,  is  "joss 
light,"  within  the  meaning  of  paragraph  587. 
Yamanaka  v.  U.  8.,  (1909)  172  Fed.  249. 


edged  instruments.  Waddell  v.  U.  S.,  (1904) 
135  Fed.  211.  See  also  Honx-Stone  Pousu- 
XR8,  p.  504,  sec.  0. 


meaning  that  includes  nearly  a  hundred 
▼arietiei  of  inspiisated  vegetable  gums, 
among  them  balata,  which  are  used  in  tlie 
manufacture  of  what  are  commonly  known 
as  "rubber  goods."  Earle  o.  U.  S.,  (1907) 
153  Fed.  773. 


Joss  sticks.  —  This  paragraph  includes  ar- 
ticles used  in  setting  off  fireworks,  other 
than  those  well  known  as  joss  sticks  and 
used  for  incense.  Champion  v.  U.  S.,  (1906) 
150  Fed.  239. 


Vol.  II,  p.  491,  par.  588. 

Scrap  inm.  —  See  under  this  title,  vol.  2,  p.  410,  par.  122. 


Vol.  II,  p.  491,  par.  594. 

Casein  is  "  lactarene,"  as  enumerated  in  this 
paragraph.  U.  S.  v.  Brownell,  (1907)  159 
Fed.  219,  affirmed  (C.  C.  A.  1908)  166  Fed. 
1022. 

Casein  indnttxiaUet  which  is  produced  by 

Vol.  II,  p.  492,  par.  614. 

Talc  sawed  into  cubes  for  use  in  making 
gas  burners  and  insulators,  the  sawing  beinff 
not  merely  to  remove  the  foreign  matter  and 
to  put  the  material  in  shape  for  transporta- 
tion, but  to  give  it  certain  desired  dimensions, 
has  been  " advanced  in  value  or  condition" 
within  the  meaning  of  paragraph  614. 
Kraemer  r.  U.  S.,  (1910)  180  Fed.  638. 

TvBgatso  ore^  the  primary  extracted  prod- 
uct of  which  is  used  as  a  mordant  in  dyeing 
cloth  and  for  various  other  commercial  pur- 
poses, and  another  to  make  high-grade  steel, 
imparting  thereto  extreme  hardness,  density, 
weight,  and  durability,  is  free  from  duty  un- 
der this  paragraph,  and  not  dutiable  at 
twenty  per  cent,  ad  valorem  under  section 
183,   which   covers    "metallic   mineral   sub- 

Vol.  II,  p.  492,  par.  616. 

Exact  models  of  steamships  of  improved 
design,  showing  the  details  of  the  vessels, 
valued  at  about  $1,000  each,  and  intended 
for  exhibition  in  steamship  offices,  are  models 
of  improvements  in  the  art  of  shipbuilding, 
and  arc  free  of  duty  under  this  paragraph. 
Boas  r.  U.  S.,  (1904)  128  Fed.  470. 

Holders'  patterns.  —  This  paragraph  is  not 
limited  to   the  class  of  patterns  known  as 


dryina  the  substance  left  after  drawing  off 
the  whey  from  skimmed  milk  that  has  been 
allowed  to  sour,  has  been  held  to  be  '*  lacta- 
rene'' under  this  paragraph.  B.  P.  Ehicas 
Co.  V.  U.  a,  (1906)  143  Fed.  362. 


stances  in  a  crude  state."  Hempstead  v, 
Thomas,  (C.  C.  A.  1903)   122  Fed.  538. 

Whetstone  blocks,  of  an  approximately 
rectangular  shape,  which  after  being  quar- 
ried have  had  their  projections  removed  by  a 
process  of  rough  dressing,  and  which  are  used 
in  that  state,  are  within  the  provision  for 
"minerals,  crude,  or  not  advanced  in  value 
or  condition  by  refining  or  grinding,  or  by 
other  process  of  manufacture,"  under  para- 
graph 614.  Johnson  v,  U.  S.,  (1906)  162 
Fed.  666. 

Ground  corundum  ore.  — See  under  this 
title,  vol.  2,  p.  473,  par.  419. 

Zinc  ores.  — See  under  this  title,  vol.  2,  p. 
487,  par.  514. 


"  model  patterns,"  intended  to  show  the  work- 
ing of  the  thing  illustrated,  but  includes  also 
molders'  patterns,  which  are  used  as  models 
about  which  to  form  sand  molds  in  which 
castings  may  be  made  and  which  are  fitted 
for  successive  use  in  that  way.  Hoe  v.  U.  S., 
(1905)  141  Fed.  488,  affirmed  (C.  C.  A. 
1906)   147  Fed.  201. 
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Vol.  II,  p.  403,  par   6M. 


Vol.  II,  p.  492,  par.  617. 

Lily  of  the  yalley  roots  — Act  of  1894.— 
Lily  of  the  valley  roots  were  not  covered  by 
the  Tariff  Act  of  Aug.  27,  1894,  ch.  349,  sec. 
2,  Free  List,  par.  558,  28  Stat.  L.  542,  relat- 
ing to  "  moss,  seaweeds,  and  vegetable  sub- 
stances," not  being  vegetable  substances  in 
the  class  of  moss  and  seaweeds.  McAllister 
r.  U.  S.,  (1896)   147  Fed.  773. 

Nori,  a  seaweed  gathered  from  the  ocean 
and  sun-dried,  without  the  addition  of  any 

Vol.  II,  p.  492,  par.  620. 

Surgical  needles.  —  The  provision  in  this 
paragraph  for  "  hand  sewing "  needles,  re- 
lates to  such  as  are  used  by  persons  generally 

Vol.  II,  p.  492,  par.  621. 

Act  of  1883.  —  The  provision  for  "  periodi- 
cals "  in  the  Tariff  Act  of  March  3,  1883,  ch. 
121,  sec.  6,  schedule  M,  22  Stat.  L.  510,  was 
held  to  include  a  periodical  publication  not 


other  substance  and  without  being  subjected 
to  any  other  process  than  spreading  it  on 
mats  to  facilitate  drying,  is  "  seaweeds  .  .  . 
crude  or  unmanufactured/'  within  the  mean- 
ing of  this  paragraph.  U.  S.  v,  Furuya, 
(1910)   176  Fed.  480. 

Birch  bark.  — See  under  this  title,  vol.  2, 
p.  504,  sec.  6. 

Lily  buds.  —  See  under  this  title,  vol  2,  p. 
432,  par.  251. 


who  use  needles,  and  does  not  include  surgical 
needles.  Woodruff  v.  U.  S.,  (1905)  138  Fed. 
046. 


devoted  at  all  to  current  events,  but  made 
up  of  serial  stories  supplemented  by  a  small 
quantity  of  miscellaneous  matter.  Schmidt 
V.  U.  S.,   (1892)    160  Fed.  238. 


Vol.  II,  p.  493,  par.  626. 

"American  fisheries."  —  In  Downing  v,  U. 
S.,  (1900)  124  Fed.  107,  it  appeared  that  a 
corporation  consisting  of  American  citizens 
fitted  out  a  registered  American  vessel,  which 
was  manned  with  an  American  crew,  and  en* 
gaged  in  the  business  of  catching  turtles  in 
Central  American  waters,  and  canning  them 
aboard  the  vessel.  It  was  lield  that  this  con- 
stituted an  American  fishery,  within  the 
meaning  of  Tariff  Act  Aug.  27,  1894,  par. 
568,  which^ exempted  from  duty  "all  fish  and 
other  products'*  of  "American  fisheries,"  and 
that  the  canned  turtle  meat  was  free  of  duty 
as  the  product  of  such  fishery. 

Ground  sesame  seed.  —  The  provision  for 
sesame  oil  in  this  paragraph  has  been  held 
to  include  ground  sesame  seed  in  the  form  of 
pulp  from  which  the  oil  has  not  been  removed, 
the  article  being  known  commercially  as 
sesame  oil.  It  is  immaterial  that  there  is 
another  and  more  refined  product  known  and 
dealt  in  under  the  same  name.  Zaloom  i),  U: 
S.,  (1905)    140  Fed.  31. 

Muguet  pomade.  —  So-called  muguet  po- 
made produced  by  the  combination  of  several 
kinds  of  enfleurage  grease,  to  which  is  added 
about  one-half  of  one  per  cent,  of  various  es- 
sential oils  to  fortify  and  combine  the  ar- 
ticle, thus  producing  an  odor  like  that  of  the 
lily  of  the  valley,  was  held  to  be  free  of  duty, 
under  this  paragraph,  as  enfleurage  grease. 
Lueders  r.  U.  S.,  (1905)    143  Fed.  918.  • 

Nut  oil.  —  So-called  nut  oil,  derived  from 
the  fruit  of  aleurites  vernica,  of  China,  is 
properly  subject  to  classification  under  the 
provision  in  this  paragraph  for  "nut  oil  or 
oil  of  nuts  not  otherwise  specially  provided 
for,''  and  not  under  that  in  paragraph  3,  for 
"essential  oils."  Hills  r.  U.  S.,  (1903)  127 
Fed.  970. 

Olive  oil.  —  In  Holbrook  Mfg.  Co.  v.  U.  S., 
(1900)    174  Fed.  736,  certain  olive  oil  was 


found  to  be  edible,  and  was  held  therefore  to 
be  excluded  from  paragraph  626. 

Paraffin.  —  The  proviso  in  this  paragraph 
providing  a  countervailing  duty  on  "  crude 
petroleum,  or  the  products  of  crude  petro- 
leum," is  not  limited  to  the  articles  enu- 
merated in  the  preceding  portion  of  that 
paragraph,  but  should  be  read  into  every  sec- 
tion of  the  tariff  which  enumerates  a  product 
of  petroleum.  The  special  emiir.cration  of 
"paraffin,"  in  paragraph  633,  does  not  re- 
move that  substance  from  the  scope  of  this 
proviso.  U.  S.  r.  Downing,  (C.  C.  A.  1906) 
146  Fed.  56,  reversing  (1905)   139  Fed.  58. 

Petroleum  products  —  countervailing  duty. 
—  This  paragraph,  providing  a  countervail- 
ing duty  on  "crude  petroleum,  or  the  prod- 
ucts of  crude  petroleum,  produced  in  any 
coimtry  which  imposes  a  duty  on  petroleum 
or  its  products  exported  from  the  United 
States,"  is  intended  to  provide  that  when 
crude  petroleum  or  any  of  its  products  is 
imported  from  a  country  which  imposes  a 
duty  thereon  when  imported  from  the  United 
States,  it  shall  pay  duty  at  the  rate  so  im- 
posed by  such  country  on  merchandise  in  the 
same  condition.  A  product  of  petroleum  is 
subject  to  the  duty  so  imposed  by  the  country 
of  manufacture  on  such  product  w^hen  com- 
ing from  the  United  States,  rather  than  to 
that  so  iiliposed  on  crude  petroleum  by  the 
country  in  which  the  petroleum  was  pro- 
duced. If  no  duty  is  so  imposed  on  such 
product  by  the  country  in  which  it  is  manu- 
factured, it  is  not  liable  to  the  countervail- 
ing duty,  even  though  produced  from  petro- 
leum originating  in  a  country  which  does 
impose  such  a  duty  thereon.  U.  S.  c.  Down- 
ing, (C.  C.  A.  1906)  146  Fed.  66,  reveraing 
(1905)  139  Fed.  58;  U.  S.  v.  Marsily,  (C.  C. 
A.  1908)  166  Fed.  186;  U.  S.  v.  Swan,  etc*, 
Co.,  (1909)  169  Fed.  108,  96  C.  C.  A«  669. 
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Vol  lit  P-  4^  V^'  ^8. 


"ProdncU  of  petroleum."  —  The  provision 
in  tbis  paragraph  for  "  products  of  crude 
petroleum"  does  not  include  articles  not 
eomposed  in  chief  value  of  petroleum,  even 
though  the  petroleum  predominates  in  quan- 
tity. U.  S.  V,  Downing,  (C.  C.  A.  1986)  146 
Fed.  56,  reversing  (1906)   139  Fed.  68. 

Sefined  cocoannt  oil.  —  Cocoanut  oil  of  the 
melting  point  of  70"*  to  76^  F.,  which  has 
been  purified  and  rendered  suitable  for  culi- 
nary purposes  and  the  manufacture  of  high- 
grade  soaps,  and  which  is  not  susceptible  of 


the  same  uses  as  cocoa-butter,  is  not  subject 
to  duty  as  "  cocoa-butterine,"  under  para- 
graph 282,  but  is  free  of  duty  under  para- 
graph 626,  as  cocoanut  oil.  U.  S.  v.  Oriental 
American  Co.,  (1904)  129.  Fed.  249;  Fuerst 
V.  U.  S.,  (1909)  176  Fed.  95,  100  C.  C.  A. 
26,  reversing   (1908)    166  Fed.   1014. 

Albolene.  —  See  under  this  title,  vol.  2,  p. 
478,  par.  448. 

Ichthyol  sodium.  —  See  under  this  title, 
vol.  2,  p.  400,  par.  68. 


Vol.  II,  p.  494,  par.  627. 

Orange  and  lemon  peel  immersed  in  brine  the  meaning  of  paragraph  267,  but  is  free 

for  the  purpose  of  protecting  it  from  decay  of  duty  under  paragraph  627.     Causse  Mfg. 

during  transit,  without  affecting  its  proper-  Co.  v.  U.  S.,  (1906)   150  Fed.  419. 
ties  or  quality,  is  not  *' preserved"  within 

VoL  II,  p.  494,  par.  628. 

Ordiid  and  Persian  berry  extract.  —  See  under  this  title^  vol.  2,  p.  504,  sec.  6. 


Vol.  II,  p.  494,  par.  632. 

Waste  containing  wool.  —  Certain  waste  of 
an  inferior  quality,  fit  only  for  paper  stocky 
consisting  of  mill  sweepings,  which  contain 
not  more  than  one  per  cent,  of  wool,  that  is 
not  of  sufficient  fibre  for  commercial  pur- 
poses, and  is  not  separable  from  the  material 


with  which  it  is  mixed,  is  not  dutiable  am 
waste  in  part  of  wool,  under  paragraph  3(^2, 
but  is  within  the  provision  for  "  paper  stock 
...  fit  only  to  be  converted  into  paper,"  in 
paragraph  632.  In  re  Downing,  (1905)  139 
Fed.  590. 


Vol.  II,  p.  494,  par.  633. 

Paraffin.  — See  under  this  title,  vol.  2,  p.  493,  par.  626. 


Vol.  II,  p.  494,  par.  638. 

Museum  or  preparation  jars  are  admissible 
fz^  of  dutv.  Hempstead  v.  U.  S.,  (1903)  122 
Fed.  752.  ' 

Reagent  bottles  are  admissible  free  of  duty. 
Hempstead  r.  U.  S.,  (1903)   122  Fed.  752. 

Surgical  scissors  are  admissible  free  of 
duty.  Hempstead  c.  U.  S.,  (1903)  122  Fed. 
752. 

Treasury  reguUtiona.  —  In  Eimer  v-  U.  S., 
(1906)  146  Fed.  144,  it  appeared  that  certain 
scientific  apparatus,  etc.,  imported  for  edu* 
eational  institutions  was  claimed  to  be  sub- 
ject to  paragraph  638,  exempting  such  arti- 

Vol.  II,  p.  496,  par.  647. 

Snqniniiis.  —  In  this  paragraph  the  provi- 
sion for  "salts  of  cinchona  bark"  is  not  in 
the  language  of  chemical  science.  It  was 
meant  to  include  derivatives  of  cinchona  bark 
which  preserved  its  essential  medicinal  ele- 

Vol.  II,  p.  496,  par.  648. 

Old  bagging.  —  The  term  "rags"  in  this 
paragraph  includes  coarse  pieces  of  jute  bag- 
^ng  which  are  in  their  condition  as  torn 
from  eotton  bales,  and  are  not  sufiKciently 
Isrge  and  otherwise  suitable  for  use  other 
than  as  mere  rags  in  stufiSng  and  aa  paper 


cles  from  dut^  when  imported  in  compliance 
with  regulations  of  the  Secretary  of  the 
Treasury;  but  that  the  importers  had  not 
filed  a  certificate  of  delivery  to  the  institu- 
tions within  ninety  days  after  entry,  as  re- 
quired by  such  regulations.  It  was  held  that 
that  requirement  was  a  reasonable  one,  and 
that  the  collector,  in  default  of  a  compliance 
therewith,  properly  exacted  duty  on  the  ap- 
paratus. 

Casts  of  sculpture.  —  See  under  this  title, 
vol.  2,  p.  496,  par.  649. 


ment,  and  therefore  euquinine,  which  is  sncli 
a  preparation,  though  not  chemically  a  salt, 
is  within  said  provision.  U.  S.  f?.  Merck,  (T. 
C.  A.  1909)    168  Fed.  244. 


stock.    Train-Smith  CJo.  v,  U.  S.,  (1905)   140 
Fed.  113. 

Selected  pieces  of  second-hand  jute  bagging. 
—  See  under  this  title,  vol.  2.  p.  481,  par. 
463. 
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Vol.  n,  p.  4^,  pw.  661. 


Vol.  II,  p.  496,  par.  649. 

Casts  of  sculpture.  —  The  omission  from 
paragraph  638  of  the  proviBion  of  prior  tariff 
acts  for  the  free  entry  of  casts  was  not  in- 
tended to  prevent  the  free  entry  of  such  casts 
aa  also  come  within  the  designation  of  "  casts 
of  sculpture/'  which,  under  paragraph  640, 
are  entitled  to  free  entry  where  specially  im- 
ported, in  good  faith,  for  the  use  and  by  the 
order  of  any  society  incorporated  or  estab- 
lished solely  for  religious,  philosophical, 
scientific,  educational,  or  literary  purposes. 
Benziger  t?.  U.  S.,  (1904)  192  U.  S.  38,  24  S. 
Ct.  189,  48  U.  S.  (L.  ed.)  331,  r€\>er9ing 
(1902)   113  Fed.  1016,  61  C.  G.  A.  687. 

Plaster  casts  of  clay  models,  though  painted 
and  gilded  and  produced  in  unlimited  quan- 
tities, are  "casts  of  sculpture,"  which,  under 
paragraph  649,  are  entitled  to  free  entry 
where  specially  imported,  in  good  faith,  for 
the  use  and  by  the  order  of  any  society  in- 
corporated or  established  solely  for  religious, 
philosophical,   scientific,  educational,   or  lit- 


erary purposes.  Benziger  v,  U.  S.,  (1904) 
192  U.  S.  38,  24  S.  Ct.  189,  48  U.  S.  (L.  ed.) 
331,  reversing  (1902)  113  Fed.  1016,  61  C. 
C.  A.  687. 

Production  of  proof. — Proof  that  certain 
imported  regalia  was  entitled  to  admission 
under  this  paragraph  was  not  produced  at  the 
time  of  entry  as  required  bv  the  customs 
regulations,  but  was  offered  the  collector  be- 
fore he  had  liquidated  the  entry.  It  was 
held  that  free  entry  should  have  been  allowed 
by  the  collector.  Siegman  v,  U.  S.,  (1905) 
141  Fed.  491. 

A  marble  statue  is  a  specimen  of  sculpture, 
within  the  meaning  of  this  paragraph.  Sib- 
bel  17.  U.  S.,  (1900)   124  Fed.  106. 

Authority  of  Secretary  of  Treasury.  —  The 
Secretary  of  the  Treasury  is  not  empowered 
to  abridge  the  right  of  free  entry  of  the  ar- 
ticles covered  bv  this  paragraph,  relating  to 
regalia,  etc.  Siegman  v.  U.  S.,  (1906)  141 
Fed.  491. 


Vol.  II,  p.  497,  par.  655. 

Chinese  sausages  are  not  within  this  paragraph. 
Fed.  392,  103  C.  G.  A.  638,  affirmmg  171  Fed.  906. 


Wing  Sing  Lung  17.  U.  S.,  (1910)    180 


Vol.  II,  p.  497,  par.  656. 

Canary  seed.  —  See  imder  this  title,  vol.  2,  p.  432,  par.  264. 


Vol.  II,  p.  497,  par.  657. 

Used  for  other  purposes.  —  The  application 
of  the  exception  in  this  paragraph  is  not  to 
be  determined  by  the  rule  of  chief  or  pre- 
dominant use  of  an  article  as  sheep  dip;  and 
therefore  "Cannon's  dip,"  a  preparation  ad- 
vertised as  fit  for  various  other  purposes,  and 
presumably  having  commercial  value  for  such 


purposes,  is  not  covered  by  the  paragraph. 
Moody  V,  Patterson,  (1907)   163  Fed.  830. 

Likewise  thymo-cresol,  a  sheep  dip  which 
is  used  also  as  a  disinfectant  and  otherwise, 
is,  by  reason  of  such  other  uses,  excluded 
from  this  paragraph.  Shallus  v.  Stone, 
(1906)   160  Fed.  606. 


Vol.  II,  p.  497,  par.  658. 

Shotgun  barrda  — Act  of  1894.  —  Certain 
gun  barrels,  made  under  the  Whitmore  patent 
process,  and  shown  to  have  been  subjected  to  a 
hammering  process,  were  held  to  be  "  forged  " 


and  to  be  free  of  duty  as  "shotgun  barrels, 
forged,  rough  bored  "  under  Tariff  Act  Aug. 
27,  1894,  ch.  349,  sec.  2,  Free  List,  paragraph 
614.    U.  S.  V,  Baldwin,  (1899)   126  Fed.  166. 


Vol.  II,  p.  497,  par.  660. 

Re-reeled  silk.  —  Raw  tussah  silk,  in  the 
same  condition  as  when  reeled  from  cocoons, 
except  that  it  has  been  transferred  from  the 
large  reels  on  which  it  was  taken  from  the 
cocoons  to  smaller  reels,  the  result  of  this 
process  not  being  any  change  in  the  condi- 
tion of  the  silk  other  than  to  adapt  the  skeins 
thus  produced  to  American  spinning  machines. 

Vol.  II,  p.  497,  par.  661. 

Combed  silk.  —  See  under  this  title,  vol.  2,  p.  462,  par.  384. 

Remanit.  —  See  under  this  title,  vol.  2,  p.  466,  par.  391. 

Silk  organzine,  damaged  in  dyeing.  -—  See  under  this  title,  vol.  2,  p.  462,  par.  38£L 
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is  not  dutiable  as  "silk  partially  manufac- 
tured from  cocoons,"  under  paragraph  .384, 
but  is  free  of  any  duty  under  paragraph  060. 
as  "  silk,  raw,  or  as  reeled  from  the  cocoon, 
but  not  .  .  .  advanced  in  any  way."  U.  S. 
V.  Stewart,  (1904)    133  Fed.  811. 

Silk  on  tubes.  — See  under  this  title,  vol. 
2,  p.  462,  par.  384. 


?•!.  n,  p.  497,  par.  M4. 
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Vol.  II,  p.  499,  par.  695. 


Vol.  II,  p.  497,  par.  664. 

A  growth  on  tkmt  of  moclia  shoep  imported 
from  Arabia,  which  is  oommercially  known, 
designated,  and  dealt  in  as  mocha  hair,  hav- 
ing none  of  the  characteristics  of  wool,  and 
which  would  not  be  accepted  by  dealers  there- 
in as  a  good  delivery  of  wool,  is  not  dutiable 
under  paragraph  300,  as  wool  on  the  skin, 
but  is  entitled  to  free  entry  under  paragraph 
064,  placing  on  the  free  list  "skins  of  all 
kinds,  raw  (except  sheepskins  with  the  wool 
on)  and  hides  not  specially  provided  for  in 
this  Act.'*  Goat,  etc.,  Import  Co.  v.  U.  S., 
(1907)  206  U.  a  194,  27  S.  Gt.  634,  51  U.  S. 
(L.  ed.)  1022,  refusing  (1906)  145  Fed. 
1022,  74  C.  C.  A.  82. 

Cabretta  skint  are  "sheepskins,"  within 
the  meaning  of  the  provision  in  this  para- 
graph relating  to  raw  skins  "except  sbeep- 
."kins  with  the  wool  on,"  and  the  growth 
thereon  is  subject  to  duty,  as  provided  in 
paragraph  300  for  "  wools  on  the  skin."  Law- 
rence V.  U.  S.,  (1903)  124  Fed.  1000;  John- 
son F.  U.  S.,  (1906)  140  Fed.  116,  affirmed 
(C.  C.  A.  1906)   146  Fed.  1022. 

Svideace  to  distingnith  sUbs  from  hides.  — 

Vol.  II,  p.  497,  par.  667. 

Pepper  shells.  —  Shells  of  pepper,  which, 
when  ground,  make  a  low  grade  of  black  pep- 
per, are  within  the  provision  for  the  entry 
free  of  duty  of  "  pepper  black  or  white,  .  .  . 
when  unground,"  in  this  paragraph.  U.  S. 
r.  Leggett,  (1899)   124  Fed.  1015. 

Spent  ginger.  —  The  article  known  as  spent 
ginger,  which  is  a  by-product  from  the  treat- 
ment of  ginger  root  in  the  manufacture  of 

Vol.  II,  p.  498,  par.  671. 

Sand.  —  In  this  paragraph  relating  to 
"sand,  crude  or  manuffuctured,"  the  term 
"sand"  is  inapplicable  to  any  metalliferous 
mineral,  though  it  be  in  comminated  frag- 
ments; and  therefore  corundum  ore,  being  a 
mineral    of    this    character,    is    not,    when 


Where  importations  of  hides  and  skins,  mixed 
together,  were;  sorted  by  experienced  men. 
who  determined  whether  they  were  under  or 
over  twelve  pounds,  the  dividing  line  between 
hides  and  skins,  by  handling  alone,  except 
with  doubtful  pieces  on  which  they  used  the 
scales,  and  it  appeared  that  the  pieces  con- 
sidered by  them  to  be  skins  were  treated  as 
such,  being  sold  on  that  basis,  it  was  held 
that  the  evidence  of  these  facts  justified  a 
finding  that  such  pieces  were  actually  skins, 
and  not  hides.  Helmrath  t\  U.  S.,  (1904) 
135  Fed.  912,  affirmed.  (C.  C.  A.  1906)  145 
Fed.  36. 

Long-haired  Russian  calfskins  were  held  to 
be  free  of  duty  under  this  paragraph.  Weil 
V,  U.  S.,  (1900)   124  Fed.  1006. 

Mud  buffalo  hides.  — The  hide  of  the  mud 
buiTalo  of  the  Straits  Settlements,  an  animal 
killed  in  the  chase,  is  not  within  the  provi- 
sion for  "hides  of  cattle"  in  paragraph  437, 
but  is  free  of  duty  under  paragraph  664,  cov- 
ering *'  hides  not  specially  provided  for."  U. 
S.  V,  Winter,  (1904)  134  Fed.  841,  (87  C.  C.  A. 
437. 


ginger  extract,  etc.,  and  consists  of  a  dried 
cake  of  ginger  particles,  has  been  held  to  be 
"ginger  root,  unground,"  as  enumerated  in 
this  paragraph.  German  v,  U.,S.,  (C.  C.  A. 
1906)  137  Fed.  817,  reversing  (1904)  128 
Fed.  467. 

Residuum  from  decorticating  pepper  berries. 
—  See  under  this  title,  vol.  2,  p.  438,  par. 
287. 


ground,  classible  as  "sand,  .  .  .  manufac- 
tured." Myers  r.  U.  S.,  (C.  C.  A.  1908)  163 
Fed.  63,  affirming  (1907)    165  Fed.  602. 

Ground   corundum    ore.  —  See   under    this 
title,  vol.  2,  p.  473,  par.  419. 


Vol.  II,  p.  499,  par.  690. 

Broken  stereotjrpe  i^tes.  —  See  under  this  title,  voL  2,  p.  422,  par.  190. 


Vol.  II,  p.  499,  par.  692. 

"Anthrax    Taccine**    or    ''blackleg."  ~  A 

preparation  known  as  "anthrax  vaccine,"  or 
"blackleg,"  which  is  lised  for  the  prevention 
of  anthrax  or  blackleg,  a  disease  of  cattle,  is 
included  within  this  paragraph^  and  is  there- 

Vol.  II,  p.  499,  par.  695. 

Camauba  wax  substitute,  which  is  com- 
pounded of  camauba  wax  (vegetable  wax) 
and  paraflin  (mineral  wax),  and  which  is  to 
all  appearance  a  waxy  substance  used  for 
the  same  purpose  as  other  waxes,  is  covered 
by  the  provision  for  "  wax,  vegetable  or  min- 
eral,** in  this  paragraph.  IT.  R.  r.  Morninjor- 
■tsr,  (C.  C,  A.  1909)  168  Fed.  .541. 


by  taken  out  of  the  provision  in  paragraph 
6^,  for  "medicinal  preparations  not  spe- 
cially provided  for."  Pasteur  Vaccine  Co.  r. 
U.  S.,   (1900)    123  Fed.  846. 


€t 


Mineral  wax.  —  The  expression  "wax 
mineral,"  in  this  paragraph,  must  have  been 
used  in  the  popular  sense  of  ^hose  words,  in- 
asmuch as  the  so-called  mineral  waxes  are 
not  waxes  in  the  chemical  sense.  U.  R.  r. 
Morningstar,   (C.  C.  A.  1909)    168  Fed.  541. 
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Vol.  II,  p.  499,  par.  696. 

Edible  wafers.^ See  under  ihit  title,  vol.  2,  p.  504,  eee.  d. 


Vol.  II,  p.  499,  par.  697. 

Clasaification  according  to  citizenehip.  ^^  To 
the  same  effect  aa  the  original  note  aee  U.  S. 
V.  Bernavs,  (1908)  158  Fed.  792,  86  C.  C.  A. 
62. 

Construction  of  proviso.  —  The  proviso  in 
this  paragraph  limits  the  articled,  which  may 
be  brought  into  this  country  free  of  duty  by 
residents  returning  from  abroad,  to  all  the 
wearing  apparel  and  other  personal  effects 
originally  taken  by  them  out  of  the  United 
States  without  regard  to  their  value,  and  to 
other  articles  of  wearing  apparel,  and  similar 
personal  effects  which  may  have  been  pur* 
chased  abroad  by  them  not  exceeding  in  value 
the  sum  of  $100.  U.  S.  i;.  Bernays,  (1908) 
168  Fed.  792,  86  G.  C.  A.  52. 

Duty  of  making  entry  of  exempted  articles. 
-^In  construing  the  provision  in  this  para* 
graph  the  court  held  that  it  was  the  passen* 
ger's  duty  to  enter  and  declare  the  value  of 


such  articles,  whether  they  cost  more  than 
$100  or  not,  and  that  when  not  so  declared 
they  were  subject  to  forfeiture  under  R.  S. 
sec«  2802,  2  Fed.  Stat.  Annot.  6i5.  Dodge  v. 
U.  a,  (1904)  131  Fed.  849,  66  C.  C.  A.  603. 
Not  applicable  whero  improper  entry. — 
The  provision  in  this  paragraph,  exempting 
$100  in  value  of  dutiable  articles  in  the  bag- 
gage of  returning  residents  of  the  United 
States,  is  not  applicable  in  proceedings  un- 
der R.  8.  sec.  2802,  2  Fed.  Stat.  Annot.  645, 
for  the  forfeiture  of,  and  the  collection  of 
penal  duty  on,  dutiable  articles  not  men- 
tioned on  the  entry  of  the  baggage.  It  ap- 
plies only  when  a  proper  entry  has  been  made 
of  the  articles  entitled  to  such  exemption, 
and  not  otherwise.  U.  S.  t?.  Harts,  (1904) 
131  Fed.  886,  affUmed  (C.  C.  A.  1905)  140 
Fed.  B48. 


Vol.  II,  p.  600,  par.  699. 

Roued  pulp  wood.  — Fiilp  wood  subjected 
to  the  rossing  process,  by  which  the  bark 
and  excrescences  are  mechanically  removed, 
in  order  to  prepare  it  for  use,  is  not,  by  rea- 
son of  this  treatment,  to  be  excluded' from 
the  provision  in  this  paragraph  for  "  logs 
and  round  unmanufactured  timber,  including 
pulp  woods,  .  .  .  not  specially  provided 
for.^'  U.  S.  V.  Pierce.  (1905)  140  Fed.  962, 
afflrmed  (C.  C.  A.  1906)    147  Fed.  199. 

Sandalwood.  —  In  Lueders  r.  U.  S.,  (1904) 
131  Fed.  656,  it  was  held  that  sandalwood, 


in  pieces  of  varying  sizes,  several  feet  long 
and  several  inches  thick,  to  which  nothine 
has  been  done  beyond  removing  the  bark 
and  sawing  the  wood  into  lengths  Convenient 
for  transportation,  is  not  dutiable  under 
paragraph  198,  as  "wood,  unmanufactured, 
not  specially  provided  for,"  but  is  free  of 
duty,  under  the  provision  in  paragraph  699, 
for  "  logs  '*  of  wood. 

Round  timber  In  f oujfh  condition.  -^  See  un- 
der this  title,  vol.  2,  p.  426,  par*  194. 


Vol.  II,  p.  500,  par.  700. 

Bamboo  dyers'  sticks,  rounded  at  the  ends 
and  smoothed  off  at  the  joints,  are  covered 
by  the  enumeration  of  bamboo  in  this  para- 
graph rather  than  by  the  provteion  for  wood, 
unmanufactured,  in  paragraph  198.    U.  S.v, 


Vol.  II,  p.  500,  par.  701. 

Instrument  for  reproduction  of  artists' 
models,  statuary,  etc.  —  An  instrument  de- 
signed for  the  reproduction  of  artists'  mod- 
els, statuary,  and  decorative  architecture,  im- 
ported for  the  purpose  of  being  temporarily 
exhibited  as  a  philosophical  or  scientific  ap- 


Knipscher,  etc.,  Silk  Dyeing  Co.,  (1907)  152 
Fed.  590. 

Cabinet  wood.  — See  under  this  title,  vol. 
2,  p.  425,  par.  198. 

Manicure  sticks.  —  See  under  this  title,  vol. 
2,  p.  426,  par.  208. 


paratus  for  the  promotion  of  industry  in  the 
United  States,  and  to  be  exported  within  six 
months  after  its  importation,  may  fairly  be 
regarded  as  a  "  philosophical  or  scientific 
apparatus  "  Within  the  meaning  of  this  para- 
graph.    (1902)  24  Op.  Atty.'Oen.  2S. 


Vol.  II,  p.  500,  par.  702. 

Picture  frames,  containing  oil  fiftiiitings  parts  of  "works  of  art '^  and  therefore  en- 
which  are  imported  into  this  country  for  ex-  titled  to  entry  free  of  duty  Under  paragraph 
hibition  purposes,  are  not  to  be  treated  as       702.     (1904)   26  Op.  Atty.-Qen.  276. 
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Vol.  II,  p.  501,  par.  703r 

A  native  Porto  Rican,  an  artist  by  profes- 
sioB,  although  temporarily  living  in  France 
on  the  11th  day  of  April,  1809,  is,  under  sec- 
tion 7  of  the  Act  of  April  12,  1900,  31  Stat. 
L.  79,  5  Fed.  Stat.  Annot.  765,  a  citizen  df 
Porto  Bico,  and,  as  such,  is  an  American 
artist,  vrfaose  paintings  upon  importation  into 
the  United  Suites  are  entitled  to  the  privi- 
leges provided  in  paragraph  703.  (1902)  24 
Op.  Atty.-Gen.  40. 

Chnicit  altar.  —  In  U.  6.  r.  Bcclesiastical 
Art  Works,  (1904)  189  Fed.  798,  aflirmed 
(C.  C.  A.  1905)  142  Fed.  1038,  it  was  held 
that  the  provision  in  this  paragraph  for 
"  works  of  art "  intended  for  presentation  to 
religions   societies,    included   certain   marble 


altars  imported  for  presentation  to  a  church, 
which  were  carved  by  a  professional  sculptor 
and  were  of  a  value  of  $1,800. 

Faahion-plate  drawings.  —  The  provision  in 
this  paragraph  for  ''works  pf  art"  does  not 
include  fashion-plate  drawings,  which,  though 
possessing  artistic  merit,  are  for  purely  prac- 
tical ana  utilitarian  purposes.  Harpei*  v. 
U.  S.,   (1909)    172  Fed.  289. 

Pen  and  ink  drawings  of  an  artistic  charac- 
ter, of  a  proposed  building,  produced  by  an 
architect,  are  within  this  paragraph  relat- 
ing to  ''works  of  art,  the  production  of 
American  artists,"  and  not  dutiable  under 
paragraph  454.  Young  v.  Bohn,  (1905)  141 
Fed.  471. 


Vol.  II,  p.  501,  par.  704. 

Pveraria  roots. — ^TJie  provision  fpr  "  yams  " 
includes  the  pueraria  root,  which,  though  not 
scientifically  known  as  a  yam,  has  always 
been  so  called  In  the  trade  that  deals  in  it, 

Vof.  11,  p.  601,  860.  3. 

Bight  to  xedvea  duty.  —  In  order  to  be  en- 
titled to  the  benefits  of  the  reciprocal  com- 
mercial agreements  negotiated  with  foreign 
eonntries,  under  this  section,  importers  must 
furnish  satisfactory  evidence  that  their  im- 
portations were  both  produced  in  and  ex- 
ported from  the  country  with  which  the 
agreement  was  made.  Migliavacca  Wine  Co. 
V.  U.  6.,  (1905)   148  Fed.  142. 

Se^)e  of  agreenents.  —  Bedprocal  oom- 
mereia]  agreements  made  with  foreign  coun- 
tries uader  the  authority  of  this  section  can- 
not legally  txtAikA  the  scope  of  said  section. 
U.  S.  r.  Wile,  (C.  0.  A.  1904)  130  Fed.  331, 
affirming  (1003)   124  Fed.  10^. 

Place  of  exportation  not  conclusive.  —  In  U. 
S.  V.  Luyties,  (C.  C.  A.  1904)  130  Fed.  333, 
affirming  (1903)  124  Fed.  977,  it  appeared 
that  a  bill  of  lading  for  certain  merchandise 
was  made  out  in  Switzerland,  but  that  the 
invoice  was  certified  b^  a  United  States  con- 
sul in  France,  and  tije  evidence  showed 
France  to  have  been  the  country  of  produc- 
tion, and  from  which  the  merchandise  was 
exported.  It  was  held  that  the  importation 
was  within  the  reciprocal  commercial  agree- 
ment with  Franco  and  the  United  States 
(May  30,  1898,  30  Stat.  L.  1774,  7  Fed.  Stat. 
Annot.  550)  negotiated  under  the  authority 
of  section  3. 

Evidence  of  origin  of  goods.  —  With  respect 
to  merchandise  alleged  to  be  within  the  re- 
ciprocal conunercial  agreement  with  France, 
as  having  been  both  produced  in  and  exported 
from  that  country,  it  was  held  thiit  evidence 
of  those  facta  should  be  furnished  by  a  lyit- 
ness  who  knows  them,  or  from  his  position 
nay  be  presumed  to  know  them,  and  tl^at  a 
deposition  by  an  importer  to  the  effect  that 
he  had  ordered  the  goods  through  a  New 
York  agency  and  that  they  we^'e  consigned 
to  him  direct  by  the  exporting  establishment 
in  France,  hut  which  did  not  show  that  lie 


had  any  further  personal  knowledge,  was  in- 
competent. Migliavacca  Wine  Co.  v,  U.  (B., 
(1905)    148  Fed.  142. 

Reciprocal  agreement  with  Franc».  —  Cor- 
dials are  within  the  provision  for  "spirits 
manufactured  or  distilled  from  grain  or  other 
materials,''  in  section  3,  and,  when  imported 
from  France,  are  subject  to  the  reduced  rate 
of  duty  provided  for  such  spirits  in  the 
reciprocal  commercial  agreement  with  that 
country.  U.  S.  v.  Wile,  (G.  C.  A.  1904)  130 
Fed.  331,  affirming   (1903)    124  Fed.  1023. 

Liqueure.  —  Merchandise  known  as  "liq- 
ueurs "  is  included  in  this  agreement.  Nicho- 
las r.  U.  S.,  (1900)  122  Fed.  892. 

Chartreuaff.  —  So  the  eordial  known  as 
"Chartreuse,''  iinported  fron^  France,  i$  a 
liqueur,  and  is  included  in  the  provision  for 
a  reduced  rate  of  duty  on  "  jbrandies,  pr  ojthyer 
spirits,"  in  the 'reciprocal  commercial  agi^ee- 
ment  between  the  United  States  and  France. 
Nicholas  t?.  U.  S,,  (1900)   122  Fed.  892. 

Alcohol  in  preserved  frmt».  —  The  recipro- 
cal commercial  agreement  with  France  was 
held  to  supersede  the  provision  of  a  different 
rate  by  paragraph  263  on  the  alcohol  |n  ex- 
cess of  ten  per  cent,  found  in  fruit  preserved 
in  spirits.  La  Manna  t?.  U.  8.,  (C,  C.  A. 
1906)    144  Fed.  683. 

Absinthe  is  a  liqueur  within  the  Frepch 
reciprocity  agreement.  U.  S.  r.  liuyties, 
(1903)  124  Fed.  977,  affirmed  (C.  C.  A.  1904) 
130  Fed.  333. 

Question  VDhether  or  not  Algeria  is  a  pfirt 
of  France,  —  U.  S.  t*.  Tartar  Chemical  Co., 
(1903)  127  Fed.  944,  62  C.  C.  A.  676,  ft^ffirnu 
ing  (1902)  116  Fed.  726,  set  out  in  the  orig- 
inal note. 

Recifrocal  agreement  with  Gennanjr.  — The 
reciprocal  coim^ercidil  agreement  with  Oer- 
mapy  (Jujv  ipy  190Q,  Si  Sjtat.  L.  1978,  7 
Fed.  Stat.  Annot.  562) ,  negotiated  under  jsec- 
tion  3,  which  allows  a  reduction  of  duty  on 
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"spirits,"  supersedes  the  proyision  of  a  dif- 
ferent rate  by  paragraph  263,  on  the  alcohol 
in  excess  of  ten  per  cent.^  found  in  fruit  pre- 
served in  spirits.  Mihalovitch  r.  U.  S., 
(1908)    160  Fed.  088. 

Reciprocal  agreement  with  Italy.  —  The 
provision  for  "  statuary "  in  section  3,  and 
in  the  reciprocal  commercial  agreement  with 
Italy  (Act  July  18,  1900,  31  Stat.  L,  1979,  7 
Fed.  Stat.  Annot.  665),  negotiated  under  said 
^  section,  has  the  same  meaning  as  in  para- 
graph 464,  where  it  is  prescribed  that  "the 
term  'statuary'  as  used  in  this  Act  shall 
be  understood  to  include  only  such  statuary 
as  is  cut,  carved,  or  otherwise  wrought  by 
hand  from  a  solid  block  or  mass  of  marble. 

Vol.  II,  p.  504,  sec.  5. 

Additional  duty  on  quantity  entered  only. 

—  The  "  additional "  duty  imposed  by  section 
5,  on  articles  or  merchandise  imported  into 
the  United  States  and  upon  which  an  export 
bounty  has  been  paid  by  the  country  of  pro- 
duction, and  which  it  is  provided  shall  be 
"  equal  to  the  net  amount  of  such  bounty,"  is 
leviable  only  upon  the  article  or  merchandise 
which  enters  the  United  States,  and  in  case 
of  merchandise  dutiable  by  weight  and  as 
to  which  the  bounty  as  declared  by  the  sec- 
retary of  the  treasury  is  also  by  weight,  sudi 
as  sugar,  where  the  quantity  enter^  at  the 
custom  house  as  shown  by  the  official  weigher 
is  less  than  that  shown  by  the  foreign  invoice, 
the  "  additional "  duty,  like  the  regular  duty, 
is  assessable  only  on  the  quantity  so  entered, 
and  the  cause  of  the  loss  or  shrinkage  is  im- 
material. The  mere  diminution  in  the  quan- 
tity of  units  of  weight  or  measure  of  a  com- 
modity usually  measured  by  such  units  is  not 
such  a  change  of  condition  "by  remanufac- 
ture  or  otherwise,"  within  the  meaning  of 
such  section,  as  to  authorize  a  resort  to  other 
than  the  usual  means  for  ascertaining  the 
amount  of  the  additional  duty.  Franklin 
Sugar  Refining  Co,  v.  U.  S.,  (1906)  142  Fed. 


stone,  or  alabaster,  or  from  metal."  Bronze 
statuary,  not  being  covered  by  this  definition, 
is  therefore  not  covered  by  said  reciprocal 
agreement.  Richard  r.  U.  S.,  (1907)  151 
Fed.  954,  affirmed  (C.  C.  A.)  158  Fed.  1019. 
Reciprocal  agreement  with  Spain.  ~  The 
reciprocal  commercial  agreement  with  Spain 
suspending  "  the  imposition  and  collection  of 
the  duties  mention^  in"  the  Tariff  Act  of 
1897  on  wines,  etc.,  had  only  the  effect  of  re- 
ducing the  duty  on  wines  provided  in  para- 
graph 296,  but  did  not  supersede  the  further 
provision  in  said  paragraph  that  there  should 
be  no  allowance  for  leakage  of  wines.  Shaw 
V.  U.  S.,  (1907)  158  Fed.  648. 


376,  73  C.  C.  A.  476,  reversing   (1905)   137 
Fed.  655. 

Conclusiveness  of  Treasury  determiBation. 
—  Under  R.  S.,  sees.  161,  245,  3  Fed.  Stat. 
Annot.  58,  7  Fed.  Stat.  Annot.  367,  provid- 
ing, respectively,  that  "  in  case  of  .  .  .  ab- 
sence ...  of  the  head  of  any  department, 
the  first  or  sole  assistant  shall  .  .  .  per- 
form the  duties  of  such  head,"  and  that 
"assistant  secretaries  of  the  treasury  shall 
.  .  .  perform  such  .  .  .  duties  in  the  office 
of  the  secretary  of  the  treasury  as  may  be 
prescribed  by  the  secretary  or  by  law,"  it  is 
clear  that  the  secretary  of  the  treasury 
could  require  an  assistant  secretary  to  "as- 
certain, determine,  and  declare"  the  amount 
of  foreign  sugar  bounties ;  that  being  a  duty 
assigned  "  the  secretary  of  the  treasury  "  by 
section  5;  and  where  an  assistant  secretary 
has  issued  a  declaration  under  said  section 
it  will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  he  was  performing  a 
dutv  in  accordance  with  law,  and  that  the 
declaration  was  properly  issued.  Franklin 
Sugar  Refining  Ck>.  v.  U.  S.,  (1910)  178  Fed. 
743. 


Vol.  II,  p.  504,  sec.  6. 

What  constitutes  enumeration.  •— In  order 
to  remove  an  imported  article  from  the  opera- 
tion of  a  tariff  provision  for  merchandise 
not  "enumerated,"  it  is  not  necessary  to 
show  that  there  is  an  enumeration  of  the 
article  according  to  its  chief  use.  It  is 
enough  if  there  is  an  enumeration  describing 
any  minor  use.  Dodge  v.  U.  S.,  (1891)  130 
Fed.  624. 

Birch  bark  is  properly  classified  under  sec- 
tion 6,  as  an  unenumerated  manufactured 
article,  instead  of  under  paragraph  566  or 
617.    Reed  r.  U.  S.,  (1909)  172  Fed.  453. 

Bone  size.  —  So-called  bone  size,  used  for 
filling  and  softening  corduroys,  is  held  to  be 
dutiable  as  an  unenumerated  manufactured 
article,  under  section  6,  and  not  as  "glue," 
under  paragraph  23,  as  resembling  glue  in 
material,  quality,  texture,  or  use,  within  the 
meaning  of  the  so-called  similitude  clause  in 
section  7.  Sheldon  v.  U.  S.,  (1903)  127  Fed. 
4M. 


Cherries  in  maraachino.  —  In  Reiss  v:  U. 
S.,  (1904)  135  Fed.  248,  affirmed  (C.  C.  A. 
1906)  142  Fed.  1039,  it  was  held  that  certain 
fruit  in  spirits,  consisting  of  cherries  in 
maraschino,  were  not  dutiable  under  para- 
graph 218,  Tariff  Act  Aug.  27,  1894,  relating 
to  "fruits  preserved  in  sirup,"  but  under 
section  3  of  said  Act,  as  unenumerated  manu- 
factured articles. 

Chloro^yllt  a  coloring  matter  used  in 
staining  oils  and  foodstuffs,  is  nOt  a  "  color,*' 
within  the  meaning  of  paragraph  58,  but  \% 
dutiable  as  an  unenumerat^  manufactured 
article  under  section  6.  U.  S.  r.  Magnus, 
(1908)   159  Fed.  751. 

Edible  wafen,  raised  in  the  making  by  the 
use  of  baking  powder  or  bicarbonate  of  soda, 
are  "leavened,"  although  such  agents  do  not 
produce  fermentation,  and  are  dutiable  under 
section  6,  as  nonenumerated  manufactured 
articles,  and  not  entitled  to  free  entry  under 
paragraph    696    in   the    free    list,    covering 
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"wafere,  nnleayened  or  not  edible."    Leggett 
r.  U.  S.,  (1004)   131  Fed.  817. 

Honl  waters  are  dutiable  as  unenumerated 
manufactured  articles,  under  section  0,  rather 
than  as  "  waste,"  under  paragraph  463,  Burr 
F.  U.  S.,  (G.  C.  A.  1900)  167  Fed.  801  \  or  as 
medicinal  preparations,  under  paragraph  68, 
Enler  r.  U.  S.,  ( 1906)    147  Fed.  765. 

Granite  or  terraxo,  produced  by  crushing 
the  waste  of  marble  quarries  and  sifting  it 
into  Tsrious  sizes,  is  subject  to  classification 
at  an  unenumerated  manufactured  article, 
irader  this  section,  rather  than  as  "waste, 
under  paragraph  463,  or  as  minerals  "  crude, 
under  paragraph  614.  U.  8.  v.  Graser-Rothe, 
(1908)   164  Fed.  205. 

Herbs  in  alcohoL  —  In  Boericke,  etc.,  Co.  r. 
r.  S.,  (1903)  126  Fed.  1018,  it  was  held  that 
certain  herbs,  imported  in  kegs,  immersed  in 
their  natural  condition  in  alcohol  for  preserva- 
tion, were  not  dutiable  as  "alcohol  com- 
ponnds"  under  paragraph  2,  nor  as  "drugs 
.  .  .  adyaneed  in  value  or  condition,"  under 
paragraph  20,  but  under  the  provision  in  sec- 
tion 6  for  "  all  raw  or  unmanufactured  arti- 
cles, not  enumerated  or  provided  for,"  at  the 
rate  of  ten  per  cent,  od  t7o/orem. 

Hone-stone  polishers. -— In  Waddell  r.  U. 
S.,  (1904)  135  Fed.  211,  it  was  held  that  cer- 
tain articles  of  hone  stone,  which  are  used 
in  polishing  marble  and  lithographic  stones, 
and  which  are  not  shown  to  be  known  com- 
mercially as  "hones,"  are  not  free  of  duty 
SB  "hones"  under  paragraph  574,  but  are 
dutiable  as  unenumerated  manufactured  arti- 
cles under  section  6.  See  also  under  this 
title,  vol.  2,  p.  490,  par.  574. 

Japanese  garden  laatema  of  granite^  com- 
pleted manufactured  articles  imported  in 
separate  pieces  merely  for  convenience  of 
shipment,  have  passed  out  of  the  class  of 
''building  or  monumental  stone,  .  .  .  hewn, 
dressed,"  etc.,  mentioned  in  paragraph  118, 
and  are  dutiable  under  section  6.  U.  S.  17. 
Vantine,  (C.  C.  A.  1908)  166  Fed.  751,  o/- 
/irmtfl^  (1907)    159  Fed.  289. 

"Xaraaqne  water*  or  ^eau  de  marasque." 
—  The  article  known  as  "  marasque  water  " 
or  "  ean  de  marasque,"  which  is  produced  by 
distilling  the  juice  of  crushed  cherries,  diluted 
Bomewhat  with  water  used  in  the  distilling 
process,  is  not  dutiable  as  cherry  juice,  un- 
der paragraph  299,  but  as  an  unenumerated 
manufac&r^  article  under  section  6.  Leer- 
horger  r.  U.  S.,  (1904)  141  Fed.  1023. 

Persian  berry  extract,  which  is  used  in 
itaining  food  products,  and  also  as  a  dye- 
stnff  for  coloring  fabrics,  is  not  dutiable  un- 
der para^aph  58  as  a  color,  not  belonging  to 
the  "paints,  colors,  pigments,''  etc.,  therein 
envmerated,  nor  by  similitude,  under  para- 
graph 20  or  22,  relating,  respectively  to  ber- 
ries advanced  in  value  and  to  extracts  of  barks, 
etc,  used  for  dying,  but  is  dutiable  as  an  un- 
emunerated  manufactured  article  under  sec- 
tion 6.  U.  8.  V.  Berlin  Aniline  Works,  (1907) 
154  Fed.  925.  See  also  Siegle  v.  U.  S.,  ( 1908) 
166  Fed.  1015. 
^  PieUed     wabiiita.  —  The     provision     for 

S'ckles  "  In  paragraph  241  covers  only  vege- 
lea.     Pfckled   walnuts  are  therefore   ex- 


cluded therefrom,  and  are  classifiable  as  un- 
enumerated manufactures  under  section  6. 
U.  S.  r.  Acker,  etc.,  0>.,  (1909)  171  Fed. 
77,  96  C.  C.  A.  181. 

Plastillina,  or  modeling  day,  an  article 
not  containing  clay,  is  not  dutiable  as 
"clay,"  either  directly  or  by  similitude,  un- 
der paragraph  93,  but  as  an  "unenumerated 
manufacture,"  under  section  6.  Bancel  9. 
U.  S.,  (1909)    176  Fed.  132. 

Sawed  soapetone.  —  Small  pieces  of  soap- 
stone,  cut  in  regular  sizes  for  gas  tips  and 
burners,  have  b^n  "  manufactured,"  and  are 
dutiable  as  unenumerated  "  manufactured " 
articles,  under  section  6.  Kirschberger  9. 
U.  S.,  (1908)   166  Fed.  1012. 

Soap  pencils,  for  cleaning  spectacle  and 
eyeglass  lenses,  in  which  soap  is  the  material 
of  chief  value,  are  dutiable  as  nonenumerated 
manufactured  articles  under  this  section,  and 
not  as  pencils  under  paragraph  456.  U.  S.  t7. 
American  Express  Co.,  (C.  C.  A.  1905)  136 
Fed.  594,  affirming  (1904)   131  Fed.  650. 

Soluble  grease,  a  preparation  of  tallow 
used  in  the  process  of  dyeinff  cotton  cloth  for 
softening  the  fabric  after  the  application  of 
the  dye,  is  not  dutiable  under  paragrapl^  32, 
as  an  alizarin  assistant,  but  under  section  6 
as  an  unenumerated  manufactured  article. 
De  Ronde  v.  U.  S.,  (1905)    140  Fed.  92. 

Thick  soy.  — In  paragraph  241  the  provi- 
sion for  "  sauces  "  means  for  a  seasoning  or 
dressing  usually  placed  on  the  table  to  be 
used  with  prepared  food;  and  thick  soy, 
which  is  not  so  used,  but  is  employed  as  an 
ingredient  of  sauces,  or  as  a  flavor  or  color 
for  food  while  cooking,  is  not  a  "  sauce,"  and 
does  not  resemble  a  sauce  in  material,  qual- 
ity, texture,  or  use,  but  is  classifiable  as  an 
unenumerated  manufactured  article,  under 
section  6.  U.  S.  r.  Wo  On,  (1909)  167  Fed. 
814,  92  C.  C.  A.  620. 

Wafers  and  biscuits.  ~  Sweet  crackers, 
known  as  "wafers  and  biscuits,"  in  which 
the  proportion  of  the  sweetened  centres  to 
the  pastry  envelopes  is  large,  but  in  which 
flour  is  used  to  a  substantial  extent,  are  not 
dutiable  either  directly  or  by  similitude  as 
"confectionery,"  under  paragraph  212,  but 
as  unenumerated  manufactured  articles,  un- 
der section  6.  U.  S.  r.  Meadows,  ( 1906)  147 
Fed.  757,  affirmed  (C.  C.  A.  1907)  164  Fed. 
1005. 

Asphalt  maitic  —  See  under  this  title,  vol. 
2,  p.  403,  par.  93. 

Blood  charcoaL  —  See  under  this  title,  vol 
2,  D.  393,  par.  10. 

(Sapors  pickled  in  vinegar.  —  See  under  this 
title,  vol.  2,  p.  431,  par.  241. 

Carbon  sticks.  —  See  under  this  title,  vol. 
2,  p.  404,  par.  98. 

Caraauba  wax  substitute.  —  See  under  this 
title,  vol.  2,  p.  499,  par.  695. 

Casein.  — See  under  this  title,  vol.  2,  p. 
491,  par.  594. 

Caaein  induatrielle.  —  See  under  this  title, 
vol.  2,  p.  491,  par.  594. 

Cattle-hair  goods.  — See  under  this  title, 
vol.  2.  p.  458,  par.  366. 

Chutney.  — See  under  this  title,  vol.  2,  p. 
434,  par.  263. 
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Crude  baUta.  —  See  under  this  title,  vol.  2, 
p.  491  par.  579. 

Gelatin.  —  See  under  this  title,  vol.  2,  p. 
396,  par.  23. 

"  Cmee."  —  See  under  this  title,  vol.  2,  p. 
431,  par.  286. 

Monnments  in  sections.  —  See  under  this 
title,  vol.  2,  p.  409,  par.  118. 

Nori.  —  See  under  this  title,  vol.  2,  p.  492, 
par.  617.  / 


Orange-flower  water  and  roiewater.  —  See 
under  this  title,  vol.  2,  p.  400,  par.  68. 

Pete  de  foie  gias.  —  See  under  this  title, 
vol.  2,  p.  436,  par.  275. 

Uatrunmed  nats  of  imitation  horadiair. — 
See  under  this  title,  vol.  2,  p.  470,  par. 
400. 

Whetstone  blocks.  — See  under  this  title, 
vol.  2,  p.  492,  par.  614. 


Vpl.  II,  p.  506;  sec.  7. 

"Similar."  — The  term  "similar'*  is  used 
}n  this  section  in  the  sense  of  nearly  cor- 
responding, resemhling  in  many  respects, 
somewhat  like,  or  having  a  general  resem- 
blance. U.  S.  V,  Komada,  (C.  C.  A.  1908) 
162  Fed.  466,  reversing  (1906)   148  Fed.  125 

Similiti^de  19  a  question  of  ^act.  —  The 
question  whetl^er  an  article  is  "  similar  "  to 
another  within  the  meaning  of  the  similitude 
clause  js  one  of  fact.  U.  S.  v,  Komada,  (C. 
C.  A.  1908)  162  Fed.  466,  reversing  (1906) 
148  Fed.  126. 

Dejgree  of  similitude.  —  The  provision  in 
section  7,  that  articles  pot  enumerated  shall 
pay  the  same  rate  that  is  applicable  to  the 
enumerated  article  which  they  most  resemble, 
does  not  require  identity.  It  is  enough  if 
there  be  a  substantial  similitude  in  any  of 
the  particulars  mentioned  in  the  statute.  XT. 
6.  r.  Roessekr,  etc.,  Chemical  Co.,  (C.  C.  A. 
1905)  137  Fed.  770,  affirming  (1904)  131 
Fed.  576;  U.  S.  v.  Komada,  (C.  C.  A.  1908) 
162  Fed.  465,  reversing  (1906)  148  Fed.  125; 
Paterson  v.  U.  S.,  (C.  C.  A.  1908)  166  Fed. 
733,  reversing   (1907)    169  Fed.  320. 

Nature  of  resemblimce.  —  In  applying  the 
similitude  clause  relative  to  articles  similar 
to  o]ther  articles  in  "  material,"  difference  in 
the  original  materials  from  which  the  articles 
compared  is  not  controlling.  The  law  con- 
cents itself  only  with  the  condition  of  the 
articles  at  the  time  of  importation.  U.  S.  v. 
Komada,  (C.  C.  A.  1908)  162  Fed.  466,  re- 
versing (1906)   148  Fed.  125. 

The  similarity  required  by  the  similitude 
clause  of  this  section  is  a  real  or  substantial 
similarity.  U.  S.  v.  Komada,  (C.  C.  A. 
1908)  162  Fed.  465,  reversing  (1906)  148 
Fed.  125. 

Within  the  meaning  of  the  similitude 
clause  in  section  7,  fabrics  composed  of  calf 
hair  and  cotton  and  used  in  manufacturing 
cloaks  resemble  in  **  use  "  fabrics  of  calf  hair, 
cotton,  and  wool,  and  also  u'^d  in  manufac- 
turing cloaks,  notwithstanding  that  t1;ie  lat- 
ter fabrics  are  of  a  better  grade  and  com- 
mand a  higher  price,  ^^osenstern  v,  U.  S., 
(1909)  171  Fed.  71,  96  C.  C.  A.  175. 

The  provision  in  paragraph  97,  for  mineral 
substances,  being  limited  to  articles  sus- 
ceptible of  decoration,  wares  not  susceptible 
of  decoration  are  not  to  be  brought  within 
the  paragraph  through  the  operation  of  the 
similitude  clause  in  section  7.  Kirschberger 
V.  U.  S.,  (1908)   166  Fed.  1012. 

Where  an  unenumerated  article  has  a  very 
vague  and  questionable  resemblance  to  some 
enumerated  article,  and  is  exactly  identical 


with  another  enumerated  article,  its  status 
under  the  similitude  clause  is  fixed  by  the 
lat^r    condition;    the    former    being    disre- 

farded.     Paterson  v.  U.  S.,   (C.  C.  A.  1908) 
66    Fed.    733,    reversing    (1907)     159    Fed. 
320. 

The  amount  of  duty  is  not  one  of  ^he  tests 
prescribed  for  the  application  of  the  simili- 
tude clause  in  section  7.  U.  S.  v.  Behrend, 
(C.  C.  A.  1909)   167  Fed.  318. 

Determination  of  component  of  chief  Talue. 
—  The  provision  in  this  paragraph  that  the 
component  material  of  chief  value  in  im- 
ported merchandise  shall  l^  determined  with 
reference  to  the  value  of  the  components  in 
their  condition  as  found  in  the  article  means 
the  state  which  the  materials  are  in  when 
put  together,  without  regard  to  their  value 
after  being  a<}vanced  to  completion;  and 
therefore  articles  of  cptton  covered  with  var- 
nish, in  which,  before  combination,  the  latter 
is  of  less  value,  should  be  regarded  as  com- 
posed in  chief  value  of  cotton,  irrespective  of 
the  fact  that  subsequent  labor  in  applying 
the  varnish  may  render  it  the  component  of 
chief  value  in  the  completed  articles.  U.  S. 
t\  Johnson,  (C.  C.  A.  1907)  154  Fed.  39,  re- 
versing (1906)   146  Fed.  148. 

In  U.  S.  V.  Hoeninghaus,  (1905)  137  Fed. 
478,  69  C.  C.  A.  626,  affirming  (1904)  131 
Fed.  570,  it  was  held  that,  as  to  woven  fab- 
jrics,  the  ascertainment  should  be  made  with 
reference  to  the  time  the  process  of  weaving 
commences;  that  the  operation  of  warping  is 
not  a  part  of  such  process;  and  that  the  cost 
of  such  operation  should  be  included  wholly 
in  the  value  of  the  material  constituting  the 
warp  of  the  fabrics,  and  not  distributed  be- 
tween the  warp  and  the  weft. 

The  test  of  chief  value  is  to  be  applied  as 
values  may  be  at  the  time  of  importation. 
Evidence  that  goods  are  identical  with  sonic 
previously  imported  is  unpersuasive  that  the 
relative  value  of  their  components  remains 
the  same.  U.  S.  v.  Leerburger,  (.C.  C.  ^. 
1908)  160  Fed.  651,  affirming  (1907)  165 
Fed.  146. 

The  determination  as  to  the  component  ma- 
terial of  chief  value  of  imported  merchandise 
is  to  be  in  reference  to  tlie  values  of  the  com- 
ponents in  the  coimtry  where  the  compound 
is  produced.  Evidence  as  to  the  value  6f  one 
component  material  in  one  country  and  of 
another  component  in  another  country  is  pot 
sufiicient  to  overcome  the  sworn  statement 
of  the  manufacturer  of  the  goods.  iS.  S.  v. 
Downing,  (C.  C.  A.  1906)  146  Fed.  66,  re- 
versing (1906)   139  Fed.  58. 
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Metal,  consisting  of  ateel-point  brnftnionta- 
tion  and  of  buckles,  was  the  component  of 
chief  value  in  certain  belts,  and  the  buckles 
were  an  essential  part  of  the  construction  of 
the  articles.  It  was  held  that  the  metal 
eould  not  be  considered  as  immaterial  and 
incidental  to  the  belts,  but  must  be  considered 
in  determining  the  tariff  classification  of  the 
goods.  Simpson-Crawford  Co.  t*.  U.  S.,  (1909) 
172  Fed.  301,  affirmed  (1910)  178  Fed.  1006, 
101  C.  C.  A.  060. 

In  Hoeninghaus  v.  U.  8.,  (1904)  131  Fed. 
570,  affirmed  (C.  C.  A.  1906)  137  Fed.  478,  it 
was  held  that  warping  is  not  a  part  of  the 
process  of  weaving,  and  that  in  determining, 
under  the  provisions  of  this  section,  the  com- 
ponent material  of  chief  value  in  fabrics 
having  a  silk  warp  and  li  cotton  weft,  the 
coat  of  warping  should  be  included  wholly  in 
the  value  of  the  silk  component,  and  not  dis- 
tributed betweeri  the  silk  and  the  cotton. 

In  manufacturing  certain  braids  composed 
of  eotton  and  India  rubber,  nine-tenths  of 
the  labor  was  employed  on  the  cotton.  It  was 
held  that  under  the  provision  in  section  7, 
that  ''the  value  of  each  component  material 
shall  be  determined  by  the  ascertained  value 
of  such  material  in  its  condition  as  found  in 
the  article,"  it  was  proper  to  add  this  cost 
of  labor  to  the  original  cost  of  the  cotton,  in 
finding  the  component  material  of  chief  value, 
rather  than  to  apply  the  value  of  the  labor 
equally  between  the  cotton  and  the  rubber. 
Calhoun  t\  U.  S.,  (1901)  122  Fed.  894. 

Application  of  last  sentence.  —  A  provision 
for  "  all  manufactures  of  cotton  "  and  one  for 
"  all  manufactures  of  every  description  .  .  . 
in  part  of  wool "  are  not  equally  applicable 
to  cloth  composed  in  part  of  wool  but  in  chief 
valne  of  cotton;  the  latter  being  less  specific 
than  the  former.  Therefore  they  are  not  con- 
trolled by  the  provision  in  Tariff  Act  Oct.  1, 
1890,  ch.  1244,  sec.  5,  26  Stat.  L.  613,  thai 
''if  two  or  more  rates  of  duty  shall  be  ap- 
plicable to  any  imported  article,  it  shall  pay 
duty  at  the  highest  of  such  rates."  Benoit  v, 
U.  S.,  (1892)   160  Fed.  687. 

Where  ad  valorem  an4  specific  rate  appli- 
cable. —  The  provision  in  section  7,  that  mer- 
chandise to  which  "  two  or  more  rates  of  duty 
shall  be  applicable  .  .  .  shall  pay  duty  at 
the  highest  of  such  rates,"  has  been  held  not 
to  apply  in  a  case  where  one  paragraph  pro- 
vides an  ad  valorem  and  the  other  a  specific 
rate.  Loggie  v,  U.  S.,  (C.  C.  A.  1905)  137 
Fed.  813. 

Conclnaivenesa  of  findings  of  general  ap^ 
praiiexB.  —  Findings  by  the  board  of  general 
appraisers  as  to  the  fact  of  similitude  will 
not  be  disturbed  on  appeal  to  the  courts,  un- 
less clearly  contrary  to  the  evidence,  or  fur- 
ther evidence  of  a  material  character  is  pre- 
sented. U.  S.  1*.  Komada,  (C.  C.  A.  1908) 
162  Fed.  466,  reversing  (1906)  148  Fed. 
125. 

Articles  made  wholly  or  chiefly  of  agate  or 
^kyx*  —  Articles,  such  as  paper  cutters,  paper 
weights,  knife  handles,  and  pen  6r  pencil 
holders  or  handles,  made  wholly  or  chiefly  of 
agate  or  onyx,  were  dutiable  by  similitude  to 
"  prteiofiS  st«rnes  cut,  but  not  set,"  under  Act 
Oet.  1,  1890,  sec.  0,  laying  on  "every  non- 


enumerated  article  Which  bears  a  similitude 
...  to  any  article  enumerated  "  *'  the  same 
rate  of  duty  which  is  levied  and  charged  on 
the  enumerated  article  which  it  most  Tesem- 
bles,"  etc.  Hahn  v,  U.  S.,  (1903)  121  Fed. 
152. 

Artificial  hcfraehair.  —  Within  the  meaning 
of  the  similitude  clause  in  this  section  arti- 
ficial horsehair  resembles  cotton  yarn  in  ma- 
terial, because  each  is  composed  almost  en- 
tirely at  cellulose,  and  Ih  use,  because  both 
are  largely  used  in  makiiig  braids,  etc.  E!(5k> 
stein  V.  U.  S.,  (C.  C.  A.  1909)  167  Fed.  802, 
reversing  (1908)   160  Fed.  287. 

Extract  of  nutgalla,  containing  k  consider- 
able percentage  of  tannic  acid,  which  can  be 
obtfliined  therefrom  in  its  commercial  form 
only  by  a  long  series  of  chemical  combitia- 
tions  and  precipitations,  was  held  not  to  be 
sufiiciently  "  similar  in  material "  to  tannin 
or  tannic  acid  as  to  be  dutiable  at  the  rate 
applicable  to  those  materials,  by  virtue  of 
the  similitude  clause  in  section  7.  U.  S.  v. 
Proctor,  (C.  C.  A.  1906)  146  Fed.  126,  af- 
firming  (1905)    139  Fed.  586. 

Ramie  sliver. — Within  the  meaning  of  the 
similitude  clause  in  this  section  ramie  sHVer 
resembles  cotton  sliver  ( 1 )  in  "  material," 
because  it  is  a  vegetable  fibre;  (2)  in  "qual^ 
ity,"  because  it  has  reached  the  same  degree 
of  purity,  or  freedom  from  objectional  sub- 
stances; (3)  in  '*  texture,"  because  the  fibres 
are  in  the  same  form,  and  (4)  in  "use,"  be- 
cause, like  cotton  sliver,  it  is  spun  into  yam 
and  thread,  so  as  to  be  manufilctured  into 
fabrics.  Vandegrift  v.  V.  S.,  (C.  C,  A.  1909) 
173  Fed.  609,  affirming  (1908)  164  Fed.  65. 
See  also  under  this  title,  vol.  2,  p.  441,  par. 
302. 

Salted  fish  in  wooden  packages.  —  In  Meyer 
V.  U.  S.,  (1900)  124  Fed.  293,  it  was  held 
that  the  provision  in  paragraph  268,  for 
"  fish  in  packages  contaming  less  than  one- 
half  barrel,"  ftud  the  provision  ifi  paragraph 
261,  for  "  fish  .  .  .  salted  or  otherwise 
prepared  for  preservation,"  are,  as  to  salted 
fish  (sardels)  in  wooden  packages,  equally 
specific,  and  that  under  section  7  the  mer- 
chandise in  question  is  properly  dutiable  at 
whichever  of  the  rates  specified  in  the  two 
provisions  is  the  higher. 

Attificial  silk  hAts.  — See  under  this  title, 
vol.  2,  p.  464,  par.  390. 

**  Bok  ale  "  or  barley  brew  base.  —  See  un- 
der this  title,  vol.  2,  p.  440,  par.  297. 

Cherries  in  Ulcohol.  —  See  under  this  title, 
vol.  2,  p.  434,  par.  263. 

Coffee  essence.  —  See  under  this  title,  vol. 
2,  p.  437,  par.  283. 

Composition  ptmicfe  stone.  —  See  under  this 
title,  vol.  2,  p.  403,  par.  92. 

Concentrated  fmit  juice.  —  See  under  this 
title,  vol.  2,  p.  441,  par.  299. 

Feather  boas.  —  See  under  this  title,  vol.  2, 
p.  473,  par.  426. 

Fetroalloye.  —  See  under  this  title,  vol.  2, 
p.  410,  par.  122. 

Ferrochrome  and  similar  substances.  —  See 
under    this    title,   vol.   2,    p.    410,   par.    122, 

FEI?TIOALT-OTfl. 

Fish  roe,  or  caviafr.  —  See  under  this  title, 
vol.  2,  p,  433.  par.  258. 
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Gronnd  conmdiim  on.  —  Sm  under  this 
title,  vol.  2,  p.  473,  par.  419. 

HorMhair  goods.  —  See  under  this  title, 
vol.  2,  p.  470,  par.  409. 

Loose  pearls.  —  See  under  this  title,  toL  2, 
p.  475,  par.  436. 

Mixture  of  boracie  ac^  and  borax.  — See 
under  this  title,  vol.  2,  p.*  392,  par.  1. 

'^  Nearsilk."  —  See  under  this  title,  vol.  2, 
p.  441,  par.  302. 

Pulverixed  corundum.  —  See  under  this 
title,  vol.  2,  p.  473,  par.  419. 


Kitort  itttingy.  — See  under  this  title,  vol. 
2,  j>.  402,  par.  87. 

SaU.  —  See  under  this  title,  toL  2,  p.  440, 
par.  296. 

Silk  powder.  —  See  under  this  title,  vol.  2, 
p.  465,  par.  391. 

Talc  m  the  form  of  cubes.  ~  See  under  this 
title,  vol.  2,  p.  394,  par.  13. 

Truffles  in  tins.  —  See  under  this  title,  voL 
2,  p.  431,  par.  241. 

Welsh  quarry  tiles.  — See  under  this  title, 
vol.  2,  p.  402,  par.  87. 


Vol.  II,  p.  509,  sec.  15. 

Removal  and  destruction  of  mexchaadise 
held  in  bond.  —  Articles  of  merchandise  im- 
ported into  the  United  States  and  held  in  a 
bonded  warehouse  for  use  in  the  manufacture 
of  articles  for  exportation  in  accordance  with 
this  section  may  be  removed  from  such  ware- 


house and  destroyed  in  the  presence  of  an 
oflSeer  designated  oy  the  collector  of  the  port, 
and  accounted  for  as  waste,  and  the  manu- 
facturer relieved  from  the  payment  of  duty 
thereon.     (1902)  24  Op.  Atty.-Gen.  68. 


Vol.  II,  p.  512,  sec.  29. 

Method  of  determining  amount  of  pure 
metaL  —  Under  the  proviso  in  this  section 
''that  each  day  a  quantity  of  refined  metal 
equal  to  ninety  per  centum  of  the  amount  of 
imported  metal  smelted  or  refined  that  day 
shall  be  set  aside,  .  .  .  and  the  exportation 
of  the  ninety  per  centum  of  metals  .  .  . 
shall  entitle  the  ores  and  metals  imported 
under"  said  section  to  admission  without 
payment  of  duty,  it  was  held  in  regard  to 


importations  of  lead  bullion  containing  lead 
and  antimony,  that  this  proviso  means  ninety 
per  cent,  of  the  pure  metal  contained  in  the 
crude  metal  as  imported,  as  determined  by 
assay  at  the  time  of  importation,  and  not  of 
the  pure  metal  recovered  by  smelting  and 
refining.  In  re  Guggenheim  Smelting  Co., 
(C.  C.  A.  1903)  126  Fed.  728,  reversjn^  121 
Fed.  153. 


Vol.  II,  p.  512,  sec.  30. 

The  general  purpose  of  this  section  was  to 

provide  that  whenever  materials  are  brought 
into  the  United  States  under  such  circum- 
stances that  they  are  subject  to  the  payment 
of  duty  and  used  here  in  the  manufacture  of 
finished  articles,  upon  the  subsequent  ex- 
portation of  such  manufactured  articles  to  a 
foreign  country  a  drawback  shall  be  allowed 
upon  the  material  on  which  duty  has  been 
paid.     (1907)  26  Op.  Atty.-Gen.  355. 

The  word  ''appear,"  as  usei  in  this  sec- 
tion, does  not  require  that  the  imported  ma- 
terials should  appear  in  the  sense  of  being 
seen  in  the  completed  articles,  but  only  in  the 
sense  of  being  proven  to  be  present  in  the 
completed  articles.  (1905)  25  Op.  Atty.-Gen. 
344. 

The  word  "ascertained,"  as  used  in  the 
proviso  to  this  section,  is  obviously  used  to 
describe  knowledge  which  is  obtained  from 
evidence,  and  not  merely  that  which  is  ob- 
tained from  the  exercise  of  the  senses. 
(1905)  25  Op.  Atty.-GI«n.  344. 

The  word  ''  imported,"  as  used  in  this  sec- 
tion, does  not  necessarily  imply  that  the  ma- 
terials in  which  drawback  is  to  be  allowed 
must  have  come  from  a  foreign  country  in  a 
technical  sense.  (1907)  26  Op.  Atty.-Gen. 
355. 

The  words  "export"  and  "exportation." 
—  Swan,  etc.,  Co.  r.  U.  S.,  (1908)  190  U.  S. 
148,  29  S,  CV  702,  47  V.  S,  (1-,  fd.)  934,  «/• 


firming  (1901)  37  Ct.  01.  101,  set  out  in  the 
original  note. 

Method  of  computing  drawback.  —  In  com- 
puting the  drawback  on  the  export  of  flour 
made  from  imported  wheat,  the  relative 
values  of  the  flour  and  other  products  at  the 
time  and  place  of  manufacture  should  be 
used  as  the  basis  of  calculation.  (1905)  25 
Op.  Atty.-Gen.  374. 

Where  only  a  part  of  the  products  from  im- 
ported wheat  is  exported,  the  proportionate 
value  of  the  same  for  drawback  purposes 
should  be  determined  without  allowing  any- 
thing for  the  increased  price  such  psrt  would 
bring  in  domestic  markets  because  of  the 
privilege  of  drawback.  (1905)  25  Op.  Atty.- 
Gen.  374. 

Where,  upon  the  exportation  of  a  product 
manufactured  in  the  United  States  from  a 
combination  of  domestic  material  and  foreign 
material  which  has  paid  duty,  the  quantity 
or  measure  of  the  foreign  material  actually 
present  in  the  completed  article  can  be  identi- 
fied to  the  satisfaction  of  the  customs  officials 
by  the  evidence  of  books  of  account,  or  other- 
wise, the  exporter  is  entitled  under  this  sec- 
tion to  drawback  of  the  duties  paid  upon  the 
imported  material  thus  ascertained  to  be 
actuallv  present  in  the  completed  article. 
(1905)*^  25  Op.  Atty.-Gen.  344. 

Complete  artidee  contemplated.— The  draw- 
back lai^  vontsmplatei  the  mfkni;L(i^9tare  of  a 
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separate  and  complete  article  which  is  not 
merely  the  fini^ed  material  of  a  further 
•toge.     <1902)   24  Op.  Atty.-Gen.  63. 

Apparatus  not  attached  but  reihipped  in 
OTi|^  packaBB.  — In  (1904)  25  Op.  Atty.- 
Gen.  125,  it  appeared  that  certain  brakes, 
springs,  and  lighting  apparatus  were  im- 
ported into  the  United  States  for  the  purpose 
of  being  used  as  parts  of  the  equipment  of 
eertain  railroad  cars  to  be  manufactured  in 
this  country  for  export.  They  were  not  in- 
stalled in  the  cars,  but  were  present  for  in- 
spection and  were  shipped  in  their  original 
packages,  or  were  repacked  and  shipped,  with 
the  parts  of  the  cars  to  which  they  were  sub- 
sequently to  be  attached.  It  was  held  that 
such  articles  were  not  used  "  in  the  manufac- 
ture of  articles  manufactured  or  produced 
within  the  United  States,"  within  the  mean- 
ing of  section  30;  and  as  the  articles  were 
remoTikl  "from  the  custody  and  control  of 
the  goYemment,"  they  were  within  the  inhi- 
bition of  section  3025,  Rev.  Stat.,  2  Fed.  Stat 
Annot.  733,  and  were  not  entitled  to  draw- 
back under  any  provision  of  law. 

Blended  flour.  —  A  drawback  is  allowable 
under  this  section  on  blended  flour  produced 
by  thoroughly  mixing  and  aerating  an  im- 
ported flour  ground  from  Manitoba  hard 
spring  wheat,  containing  a  high  percentage 
of  gluten,  with  a  domestic  flour  of  medium 
strength  of  a  high  color  and  great  keeping 
qualities,  thus  producing  a  superior  flour  dif- 
fering from  tbe  imported  flour  in  color, 
texture,  and  keeping  qualities,  and  having  a 
distinct  commercial  designation.  (1908)  27 
Op.  Atty.-Gen.  68. 

Burlap  on  cotton  bales.  —  Imported  bur- 
laps, on  which  duty  has  been  paid,  when  used 
as  coverings  on  the  so-called  ''  round  lap  '* 
bales  of  cotton,  are  not,  when  re-exported,  en- 
titled to  drawback  under  this  section,  for  the 
reason  that  the  bale  is  not  an  article  manu- 
factured or  produced  within  the  meaning  of 
this  section.    It  is  merely  a  package  of  ma- 


terial peculiarly  constructed  which  may  be  re- 
solved into  covering  and  contents.  (1903)  24 
Op.  Atty.-Gen,  575. 

Camel's  hair  noils.  —  The  separation  of  im- 
ported camel's  hair  into  *'  tops  "  and  "  noils  * 
by  combing,  for  the  purpose  of  preparing  the 
material  for  manufacture,  does  not  result  in 
such  "  noils "  l)ecoming  a  distinct  manufac- 
tured article  and  entitled  to  drawback  within 
the  mesning  of  section  30.  (1902)  24  Op. 
Atty.-Gen.  63,  following  (1895)  21  Op.  Atty.- 
Gen.  159,  set  out  in  the  original  note. 

Imported  corks  used  in  exporting  bottled 
beer.  —  Imported  bottle  corks  hand  cut  in 
Spain  are  not  "imported  materials  used  in 
the  manufacture  or  production  of  articles  en- 
titled to  drawback  of  customs  duty  when  ex- 
ported," within  the  meaning  of  the  Act  Oct. 
1,  1890,  26  Stat.  L.  017,  though  they  are 
sterilized,  cleansed,  softened,  and  coated  by 
distinct  and  peculiar  processes  so  as  to  adapt 
them  to  be  used  in  the  bottling  of  beer  for 
exportation.  Anheuser-Busch  Brewing  Ck).  r. 
U.  S.,  (1906)  41  Ct.  CI.  389,  affirmed  (1908) 
207  U.  S.  556,  28  S.  Ot.  204,  52  U.  S.  (L.  ed.) 
336. 

Materials  from  Philippines.  —  Materials 
brought  into  the  United  States  from  the 
Philippine  Islands  on  which  duty  has  been 

Said  under  the  Philippine  Revenue  Act  of 
[arch  8,  1902,  32  Stat.  L.  54,  5  Fed.  Stat. 
Annot.  715,  are  to  be  regarded  ss  **  imported 
materials"  within  the  meaning  of  the  draw- 
back provision,  although  not  brought  in  from 
a  foreign  country.  (1907)  26  Op.  Atty.-Gen. 
355. 

Simp  from  sugar  from  Philippines.— 
Drawback  should  be  allowed  under  this  sec- 
tion upon  the  ejcportation  to  Europe  of  sirup 
manufactured  from  raw  sugar  which  was 
brought  into  the  United  States  from  the 
Philippine  Islands  and  upon  which  duties 
were  paid  under  the  Philippine  Revenue  Act 
of  March  8,  1902,  32  Stat.  L.  54,  5  Fed.  Stat. 
Annot.  715.     (1907)  26  Op.  Atty.-Gen.  355. 


Vol.  II,  p.  514,  sec.  33. 

Adoption  of  construction  by  re-enactment. 
— Congress  by  enacting  the  proviso  to  this 
section,  which  differs  from  the  proviso  to  the 
Act  of  October  1,  1890,  sec.  50,  only  in  sub- 
stituting the  word  "entry"  for  the  word 
''withdrawal,"  as  the  date  when  the  weight 
of  merchandise  withdrawn  from  bonded  ware- 
house is  to  be  taken  as  the  basis  of  the  duty, 
must  be  deemed  to  have  adopted  the  construc- 
tion given  to  the  earlier  proviso  by  the  Attor- 
n^-General  and  followed  by  the  executive 
offieers  charged  with  the  administration  of 
the  law,  viz.,  that  such  proviso  was  general 
in  its  apyplication,  and  not  restricted  to  mer- 
chandise imported  before  the  Act  took  effect. 
U.  S.  V.  Falk,  (1907)  204  U.  S.  143.  27  S.  Ct. 
191,  61  U.  8.  (L.  ed.)  411,  reversing  (C.  C. 
A.  1906)  146  Fed.  484,  and  affirming  (1904) 
145  Fed.  574. 

CoBStruction  of  proviso.  —  In  U.  S.  r.  Falk, 
(1907)  204  U.  S.  143,  27  S.  Ct.  191,  51  U.  fi. 
(L.  ed.)  411,  revertting   (C.  C.  A.  1906)   146 

W,  484,  find  ^rm\nf  (W4)  Hfi  Fed,  574, 
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it  was  held  that  the  duty  upon  leaf  tobacco 
which,  when  withdrawn  from  a  bonded  ware- 
house, has  lost  in  weight  through  evaporation 
of  moisture,  must  be  assessed  on  the  basis  of 
weight  at  the  time  of  the  original  entry,  as 
prescribed  by  the  proviso  to  this  section, 
which  is  general  in  its  application  and  not 
restricted  to  merchandise  imported  before  the 
Act  took  effect. 

Tender  of  entry  —  change  of  tariff  acts.  — 
In  U.  S,  V.  Edwin  S.  Hartwell  Lumber  Co., 
(C.  C.  A.  1905)  142  Fed.  4.32,  affirming 
(1904)  128  Fed.  306,  it  appeared  that  as  to 
merchandise  imported  shortly  before  the 
Tariff  Act  of  1897  went  into  effect,  the  im- 
porters tendered  entry  before  tlio  importa- 
tion was  complete.  The  tender  beiiipr  rejected 
by  the  collector,  it  was  not  renewed  until  said 
Act  became  operative.  It  was  held  that  un- 
der section  33,  requiring  that  merchandise 
previously  imported  for  which  no  entry  has 
been  made  shall  be  subject  to  the  provisions 

of  thut  Aet,  ^he  importers'  f itUnre  to  renewj^ 
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while  the  old  laW  Otood,  brought  the  iner- 
chandise  within  the  provisions  of  said  see* 
tion. 

Tidie  to  make  entry.  —  As  to  mercfaandiBe 
imported  before  but  entered  after  the  Tariff 
Act  of  1897  became  operative,  it  was  held 
that  R.  S.  sec.  2785,  2  Fed.  Stat.  Annot. 
641,  which  allows  fifteen  days  for  the  entry 
of  merchandise  after  the  arrival  of  tlie  vessel 
transporting  it  is  reported,  did  not  have  the 
effect  of  permitting  entry  to  be  made  under 
the  Tariff  Atit  in  force  at  the  time  of  im- 
portation as  against  the  provision  in  section 
38  that  "merchandise  previously  imported, 
for  Which  no  entry  has  been  made,  .  .  .  shall 
be  subje<)ted  to  the  duties  imposed  by"  that 
Act.  U.  S.  t7.  Edwin  8.  Hartwell  Lumber  Co., 
(0.  C.  A.  1905)  142  Fed.  432,  a^rming 
(1904)   128  Fed.  306. 

Effect  of  Act  of  Doc.  15,  190a.  —  The  duty 
on  imports  withdrawn  from  bonded  ware- 
houses must  be  assessed  on  the  basis  of 
weight  at  the  time  of  original  entry,  as  pre- 
scribed by  the  proviso  to  this  section,  hot- 
withstandinff  the  addition  by  th«  Act  of  Dec. 
15,  1902,  of  a  proviso  to  section  20  of  the 
Customs  Administrative  Act  of  June  10, 1890, 
2  Fed.  Stat.  Annot.  682,  that  the  Same  rate  of 
duty  shall  be  collected  upon  such  merchandise 
as  may  be  imposed  by  law  upon  like  articles 
imported  at  the  tim^  of  Withdrawal,  sinco 


this  provision  refers  to  the  rate  of  duty,  and 
not  to  the  date  at  whioh  the  weight  is  to  be 
taken  as  the  basis  of  such  duty.  U.  S.  v. 
Falk,  (1907)  204  U.  S.  143,  27  S.  Ct.  191,  51 
U.  S.  (L.  ed.)  411,  reversing  (C.  C.  A.  1906) 
146  Fed.  484,  and  affirming  (1904)  145  Fed. 
574. 

**  Entry."  —  In  the  provision  in  this  section 
for  "  merchandise  previously  imported,  for 
which  no  entry  has  been  made,"  the  word 
"  entry  "  refers  to  an  entry  for  consumptioit. 
Ellison  V,  U.  S.,  (1905)  136  Fed.  969,  af- 
firmed (C.  C.  A.  1906)   142  Fed.  732. 

*•  Day."  —  The  word  "  day,"  as  used  in  thia 
section,  refers  to  the  time  or  moment  when  the 
Act  took  effect;  and  merchandise  imported 
on  that  day  would  not  escape  the  application 
df  the  Act,  unless  it  was  also  entered  before 
the  Act  became  effective.  U.  S.  r.  Edwin  8. 
Hartwell  Lumber  Co.,  (C.  C.  A.  1905)  142 
Fed.  432,  affirming   (1904)    128  Fed.  308. 

"On  and  after"  day  nAmed.  — The  provi- 
sion in  this  section  that  "  on  and  after  "  tbttt 
date  merchandise  previously  imported  should 
be  subjected  to  the  duties  imposed  by  Said 
Act,  is  not  limited  to  merchandise  imported 
prior  to  that  date,  but  applies  also  to  that 
imported  on  that  day.  Elliadn  v.  U.  S.^ 
(1905)  136  Fed.  969,  affirmed  (C.  C.  A. 
1906)   142  Fed.  732. 


Vol.  II,  p.  515,  sec.  34. 

Effect  of  offer  to  entry.  —  Where  goods 
were  tendered  for  consumption  entry  before 
four  o'clock  on  July  24,  1897^  and  on  refusal 
of  the  tender  a  warehouse  entry  was  made  on 


the  26th,  they  were  held  to  be  dutiable  iin<Yor 
the  Tariff  Act  of  1894,  and  not  under  the  Act 
of  1897.  U.  S.  V.  Perkins,  (1902)  119  Fel. 
384. 


Vol.  II,  Pi  517,  sdc.  50. 

RepeaL  —  This  section  was  repealed  by  Act  of  April  12,  1902,  ch.  500,  sec.  10,  10  Ped. 
Stat.  Annot.  70. 

Vol.  II,  p.  517,  sec.  2517. 

For  additional  oubports  of  entry  in  Maine,  see  Act  of  April  12,  1904,  eh.  1245,  33  Stat. 
L.  171,  10  Fed.  Stat.  Annot.  73. 

Vol.  II,  p.  525,  sec.  2529.     [Boston  and  Charlestovm.l 

For  additioUal  asdiitAilt  apptaisers  at  the  port  of  Boston,  see  Act  of  Afiril  £8,  1904.  ch. 
1783,  33  SUt.  L.  538,  10  Fed.  Stat.  Ahnot.  74. 


Vol.  il,  p.  529,  see.  2533,  cl.  fifth. 

Amendment.  —  This  clause  was  amended 
by  Act  of  Feb.  2,  1905,  ch.  293,  33  Stat.  L. 
6*29,  10  Fed.  Stat.  Annot.  74,  and  by  Act  of 


Feb.   11,  1908,  ch.  21,  sec.  1,  35  Stat.  L.   7, 
1909  Supp.  Fed.  Stat.  Annot.  106. 


Vol.  II,  p.  529,  sec.  2534,  cl.  fifth. 

Amendment.  —  This  clause  was  amended  by  Act  of  Feb.  11,  1908,  ch,  21,  see.  1,  35  Stat. 
I.  7,  1909  Supp.  Fed.  Stat  Amioi*  106. 

lOM 


TtL U,  ^  »U,  Mt. 26S6,  tL  tldfd.     CUSTOMS  DUTIES.  vol.  II,  p.  561,  tM.  2582. 

Vol  II,  p.  531,  sec.  2535,  cl.  third. 

For  idditioaal  tubports  of  entry  in  the  diitrict  of  ChampUin,  mo  Aot  of  Fob.  17,  1906, 
eh.  580,  33  SUt.  L.  718,  10  Fed.  Stat.  Annot.  74. 

Vol.  II,  p.  531,  sec.  2535,  ct.  sixth. 

For  an  additional  port  of  delivery  in  the  district  of  Oawego,  lee  Act  of  March  t4,  1904, 
ch.  815,  33  Stat.  L.  145,  10  Fed.  Stat.  Annot  74. 

Vol.  II,  p.  532,  sec.  2536. 

Amendment  —  This  section  was  amended  by  the  Act  of  Fob.  1,  1907,  ch.  444,  34  Stat. 
L.  874,  1909  Supp.  Fed.  Stat  Annot.  104. 

Vol  il,  p.  536,  sec.  2543,  cl.  first. 

For  additional  anbporta  of  entry  in  the  district  of  Philadelphia,  ooo  Act  of  Jan.  25,  1904, 
eh.  35,  33  SUt  L.  9,  10  Fed.  SUt.  Annot.  74, 

Vol  II,  p.  536,  sec.  2543,  cl.  second. 

For  additional  porta  of  delivery  in  the  district  of  Erie,  see  Act  of  March  S,   1909,  ch. 
261,  35  SUt  L.  780,  1909  Supp.  Fed.  SUt.  Annot.  112. 

Vol.  II,  p.  537,  sec.  2544,  ci.  third. 

Appniaer.  —  See  Act  of  Jan.  30,  1904,  ch.  40,  33  Stat.  L.  9,  10  Fed.  SUt.  Annot.  75. 

Vol  il,  p.  538,  sec.  2548. 

For  additional  subports  of  entry  in  the  district  of  Delaware,  ooo  Act  of  April  28,  19G4, 
eh.  1785,  33  SUt  L.  539,  10  Fed.  SUt.  Annot  75. 

Vol.  II,  p.  544,  sec.  2556,  cl.  first. 

Deputy  collector.  —  See   Act   of  Feb.   25,         Compenaation  of  collecjfcor. -^  See  section  2 
1905,  ch.  799,  sec.  1,  33  Stat.  L.  714,  10  Fed.      of  Act  referred  to  in  preceding  noU. 
SUt.  Annot  75. 

Vol.  11,  p.  549,  sec.  2566. 

Amendaient  —  This  section  was  amended  by  Act  of  April  22,  1904,  ch.  1414,  oec.  1,  33 
SUt  L.  243,  10  Fed.  Stat.  Annot.  75. 

Vol.  11,  p.  550,  sec.  2567. 

Amendment  —  This  section  was  amended  by  Act  of  April  22,  1904,  ch.  1414,  oec.  2,  33 
SUt.  L.  243,  10  Fed.  Stat.  Annot  75. 

VoL  II,  p.  550,  sec.  2568,  cl.  first. 

For  additional  ports  of  delivery  in  the  district  of  New  Orleans,  see  Act  of  April  12,  1904, 
di.  1246.  33  SUt  L.  171,  10  Fed.  SUt.  Annot  77. 

Vol.  II,  p.  557,  sec.  2578,  cl.  first. 

For  additional  snbports  of  entry  in  the  district  of  Galveston,  see  Act  of  Feb.  17,  1905, 
dt  582,  33  SUt  L.  719,  10  Fed.  SUt.  Annot.  76. 

Vol  II,  p.  561,  sec.  2582. 

For  additional  collection  districts  in  the  sUU  of  California,  see  Act  of  May  23,  1908, 
cL  187,  35   SUt  L.  246,   1909  Supp.   Fed.  SUt.  Annot.  107. 
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Vol.  U,  p.  611,  Mi.  1. 


\(ol.  II,  p.  567,  sec.  2592. 


Amendment.  —  ThiB  seetioh  wai  amended  by  Act  of  April  28,  1904»  eh.  1807,  fS  SUt  L. 
654,  10  Fed.  Stat.  Annot.  76. 

Vol.  II,  p.  568,  sec.  2595. 

For  Additional  subports  of  entry  in  Minnesota,  lee  Adt  of  Feb.  27,  1909,  eh.  226,  85  Stat.  L. 
659,  1009  Supp.  Fed.  Stat.  Annot.  112. 

Vol.  II,  p.  569,  sec.  1. 

For  additional  subpbrts  of  ehtry  in  the  diitriet  of  North  and  South  Dakota,  ate  Aet  of 
Jan.  22,  1903,  ch.  197,  32  Stat.  L.  780,  10  Fed.  Stat.  Annot.  77. 

Vol.  II,  p.  570,  sec.  2599. 

For  additional  tnbporta  of  entry  tn  Michigan,  ace  Aot  of  May  28,  1908,  eh.  187,  aee.   7, 
35  Stat.  L.  245,  1909  Supp.  Fed.  Stat.  Annot.  108. 

Vol  II,  p.  572,  sec.  2601. 

For  additional  porta  of  deliTery  in  the  district  of  Chicago,  aee  Act  of  April  28,  1904,  eh. 
1826,  33  Stat.  L.  574,  10  Fed.  Stat.  Annot.  77. 

Vol.  II,  p.  574,  sec.  2602,  cl.  first. 

Nayal  officer.  — Bee  Act  of  Feb.  6,  1904,  ch.  151,  83  StAt.  L.  11,  10  Fed.  Stat.  Anaot.  77. 


Vol.  II,  p.  608,  sec.  2746. 

AmeHdm^ilt.  —  This  section  was  amended  by  Act  of  March  4,  1969,  eh.  314,  iec.  6,   36 

Stat.  L.  1065,  1900  Supp.  Fed.  SUt.  Annot.  113. 


Vol.  II,  p.  611,  sec.  1. 

Amendment.  —  This  Act  was  amended  by 
Act  of  Aug.  6,  1009,  ch.  6,  36  Stat.  L.  11,  1909 
Supp.  Fed.  Stat.  Annot.  807. 

uonsignee.  —  Where  a  railroad  company 
whose  line  extended  across  the  boundary  be- 
tween Mexico  and  the  United  States,  pur- 
suant to  authority  of  its  directors,  appointed 
two  agents  to  receive  and  enter  at  a  customs 
port  of  the  United  States  all  goods  imported 
by  or  consigned  to  the  company,  and  one  of 
such  agents  made  the  declaration  on  a  con- 
sular invoice  of  goods  as  agent  of  the  railroad 
company,  and  the  other  as  consignee  made 
the  entry,  paid  the  duty  with  money  of  the 
company,  and  received  the  goods,  it  was  held 
that  the  company  might  be  held  as  importer 
or  consignee  for  an  additional  duty  assessed 
on  a  liquidation,  and  that  it  was  error  to 
direct  a  verdict  for  the  company.  U.  S.  V. 
Mexican  International  R.  Co.,  (1907)  151 
Fed.  546,  81  C.  C.  A.  61.     ' 

Shipment  of  gooda  not  ordered  by  con- 
•ignee.  — In  U.  S.  t?.  O'Neill,  (1903)  122  Fed. 
647,  affirmed  (C.  C.  A.  1904)  129  Fed.  909,  it 
appeared  that  the  defendants  ordered  a  con- 
signment of  waste  by  sample,  which  con- 
sisted whoMy  ol  cotton  from  a  foreign  manu- 
facturer, which  was  entitled  to  free  entry. 
The  manufacturer  shipped  waste  to  fill  the 
ord^  consigned  to  defendant  through  certain 
persons,  who  were  not  defendant's  agents,  at 


Suspension  Bridge,  which  bill  was*  indoraed 
to  be  delivered  to  N.  When  the  goods  ar- 
rived N.  declared,  without  authority,  that 
the  goods  belonged  to  defendants,  and  entered 
them  for  consumption.  On  examinatioil  it 
was  found  that  the  waste  was  cotton  and 
Woolen  mixed,  and  was  therefore  taxable  for 
duty  at  ten  cents  a  pound.  The  defendants^ 
on  notification,  refused  to  accept  the  waste 
under  the  contract,  and  it  was  sold  for  duty, 
resulting  in  a  large  deficiency.  It  was  hela 
that  the  defendants  were  not  liable  for  auch 
deficiency  under  this  section,  declaring  that 
all  merchandise  imported  shall  be  deemed  and 
held  to  be  the  property  of  the  person  to  whom 
it  may  be  consigned. 

Forwarding  agents  and  custom  house 
brokert.-^A  custom  house  broker,  who  makes 
the  sworn  declaration  for  entry  of  gooda,  in 
which  he  declares  himself  the  consignee,  can- 
not thereafter  deny  that  he  is  such  as  against 
the  government,  and  becomes  liable  for  the 
duties  under  the  provision  of  this  section  that 
"  all  merchandise  imported  into  the  United 
States  shall,  for  the  purposes  of  this  Aet,  be 
deemed  and  held  to  be  the  property  of  the 
person  to  whom  the  merchandise  may  l>e  eon- 
signed,"  including  additional  duties*  lm|k>ied 
for  undervaluation  under  section  7  of  this 
Act.  U.  S.  r.  Vandiver,  (1904)  183  fe4* 
252. 
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Vol.  tl)  p.  6i5,  8«e.  7. 


of  holder  of  bill  of  lading.  —  Under 
this  Mction  it  has  been  held  that  where  a 
(OBsignee  of  goods,  as  appeared  from  the 
ghip's  swoni  manifest  and  from  a  certified 
ioToice,  paid  the  duty  and  received  the  goods 
from  the  collector,  the  latter  was  not  liable 
to  a  transferee  of  the  bill  of  lading,  holding 
tbe  same  as  collateral  for  a  draft  drawn  on 
the  consignees   for  the  price  of  the  goods, 

Vol.  II,  p.  611,  sec.  3. 

Verification.  —  This  section  does  not  require  the  invoices  to  be  verified. 
Boxes  Figs,  (1908)   164  Fed.  778. 


which  they  refused  to  pay  on  presentation. 
Derobert  r.  Strahahan,  (1903)  126  Fed.  581. 
Estoppel.  —  This  section  simply  provides 
that  the  government  may  act  on  the  faith  of 
the  billVif  lading,  but  is  not  precluded  from 
going  behind  it  to  show  the  facts,  in  order 
to  determine  the  forfeitabjlity  of  importa- 
tions. U.  S.  r.  One  Bag  Crushed  Wheat, 
(1908)    186  Fed.  662. 


U.  S.  r.  646  Half- 


Vol.  II,  p.  612,  sec.  4. 

Clerical  error  in  invoice.  — In  Gillespie  v* 
U.  S.,  (1900)  124  Fed.  106,  it  appeared  that 
the  importers  of  certain  sugar  in  hogsheads 
made  entry  on  an  invoice  which  included  by 
mistake  the  value  of  the  hogsheads  in  that 
ol  the  sugar,  but  before  the  entry  was  liqui- 
dated they  produced  a  corrected  invoice,  show- 
ing tbe  proper  deduction  for  the  hogsheads. 
It  was  held  that  it  was  not,  under  the  cir- 
eomstances,  necessary  for  the  importers  to 
make  entry  on  a  pro  forma  invoice,  and  give 
a  bond  for  the  production  of  a  corrected  in- 
voice, in  the  method  prescribed  in  section  4, 

Vol.  II,  p.  613,  sec.  5. 

Goods  purchased  with  right  to  return.  —  In 
U.  S.  r.  Ninety-nine  Diamonds,  (1904)  132 
Fed.  579,  affirmed  (C.  C.  A.  1905)  139  Fed. 
•61,  it  appeared  that  on  entering  an  importa- 
tion of  certain  merchandise,  the  importer 
made  "the  declaration  of  owner  in  cases 
where  merchandise  has  been  actually  pur- 
chased" which  is  set  forth  in  section  5,  but 
it  later  appeared  that  the  importation  was 
made  pursuant  to  an  agreement  under  which 
the  importer  might,  after  examination,  retain 
and  pay  for,  or  return,  any  part  or  all  of  the 
goods,  and  the  importer*  admitted  that  he 
did  not  consider  himself  the  actual  owner 
bnt  made  the  entry  as  an  accommodation  to 
the  parties  who  caused  the  goods  to  be 
sbippcd  to  him.  It  was  held  that  as  he  had 
hill  dominion  over  the  property,   with   the 

Vol.  If,  p.  615,  sec.  7. 

Votioe  to  importers  of  adyance  in  taIuo.  — 
^!^bere  an  appraiser  who  has  advanced  the 
▼aloe  of  imported  merchandise  fails  to  give 
notice  of  the  advance  to  the  importer  as  re- 
quired by  the  customs  regulations,  the  im- 
porter thus  being  deprived  of  the  right  of 
^peal  for  reappraisement,  the  appraise- 
J»ent  is  invalid,  and  does  not  afford  a  proper 
l«8is  for  tbe  forfeiture  and  condemnation  of 
the  goods  for  undervaluation  under  this  sec- 
tion- The  Lace  House  t?.  U.  S.,  (C.  C.  A. 
1906)  141  Fed.  869. 

In  U.  g,  V.  Independent  Importing  Co., 
C1W8)  165  Fed.  63,  it  appeared  that  the 
"utoms  officers  sent  to  the  address  given  by 


and  tliat  the  enllector  should  have  made  al- 
low^ance  for  t'»<^  lio<»Hheads. 

Effect  of  exception  of  personal  effects. — 
The  provision  in  tliis  section  that  '*  except 
in  case  of  personal  efTects,  no  importation  of 
any  merchandise'*  shall  be  entered  without 
invoice,  is  equivalent  to  an  exception  of 
articles  not  personal  effects  from  the  pro- 
vision relative  to  the  declaration  of  "  bag- 
gage "  in  R.  S.  sec.  2799,  2  Fed.  Stat.  Annot. 
644.  U.  S.  V,  One  Trunk,  (1909)  176  Fed. 
1012. 


right  to  sell  or  otherwise  dispose  of  it  with- 
out accountability  to  any  one,  he  should  be 
considered  the  "  owner,"  and  might  properly 
make  the  declaration  aforesaid. 

False  certification.  —  Under  this  section, 
providing  that  on  the  entry  of  imported  mer- 
chandise the  importer  shall  make  certain 
sworn  statements  in  regard  to  the  importa- 
tion, it  has  been  held  that  the  practice  of 
having  such  declarations  signed  in  blank  by 
an  importer,  to  be  filled  in  later  by  a  cus- 
toms broker,  and  the  practice  of  notaries 
public  in  falsely  certifying  such  declarations 
as  having  been  made  and  sworn  to  in  their 
presence,  are  illegal,  and  to  be  condemned  in 
law  as  in  morals.  U.  S.  r.  Cohn,  (1004)  128 
Fed.  616,  affirmed  (C.  C.  A.  1905)  146  Fed.  1. 


the  importer  in  his  entry  a  notice  of  an  ad* 
vance  on  the  invoice  value  as  made  by  the 
appraiser.  It  was  held  that  due  diligence 
had  been  shown  in  this  regard,  and  that  the 
importer  could  not  object  to  the  assessment 
of  duty  on  the  basis  of  the  advance,  on  th*» 
ground  that  he  had  not  received  the  notice 
by  reason  of  an  error  in  the  address. 

Definiteness  of  additional  entry.  —  In  mak- 
ing an  addition  to  the  invoice  value  at  the 
time  of  the  entry,  in  order  to  equal  market 
value,  as  permitted  by  this  section,  the  im- 
porter should  state  the  added  value  with 
sufficient  definiteness  to  enable  the  customs 
officers  to  as<!ertain  its  amount;  t>ut  refer' 
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Vol.  11,  p.  615,  MO.  7. 


CUSTOMS  DUTIES. 


Vtl.  II,  p.  615,  ite.  7. 


ence  to  aa  item,  without  ipeeifying  its 
amount,  is  sufficient,  if  such  amount  is  offl- 
dally  known  to  the  customs  officers.  Wood- 
ruff V.  U.  S.,   (1896)    154  Fed.  861. 

Functions  of  collector.  —  In  finding  the  in- 
voice value  of  imported  merchandise,  under 
this  section,  a  collector  of  customs  has  no 
right,  after  the  appraiser  has  appraised  the 
merchandise  and  marked  an  item  of  commis- 
sions as  nondutiable,  to  include  such  item 
on  the  invoice  value,  and  assess  duty  thereon, 
upon  a  mere  inspecticm  of  the  invoice,  with- 
out inquiry  or  evidence  to  justify  such  ac- 
tion.   U.  S.  17.  Lahey,  (1904)  132  Fed.  181. 

Goods  in  excess.  —  In  U.  S.  v.  Leeming, 
(1907)  163  Fed.  489,  an  importation  sub- 
ject to  the  additional  duty  for  undervaluation 
provided  by  this  section  was  found  to  consist 
of  a  greater  quantitv  than  was  specified  in 
the  invoice.  It  was  held  that  the  additional 
duty  should  not  be  limited  to  the  quantity 
so  specified,  but  should  be  imposed  also  on 
the  excess. 

Necessity  for  legal  appraisement.  —  This 
section  is  not  applicable  unless  there  has 
been  a  legal  appraisement.  The  Lace  House 
r.  U.  S.,  (1905)  141  Fed.  869,  73  C.  C.  A. 
103. 

Necessity  for  fraudulent  intent.  —  Under 
this  section  the  fraudulent  intent  of  the 
owner  or  of  his  authorized  agent  in  entering 
the  imported  merchandise  is  an  indispen- 
sable condition  of  the  right  of  the  govern- 
ment to  forfeit  the  goods  for  undervaluation. 
But  an  action  to  recover  the  additional  duties 
accruing  upon  an  undervaluation  may  be 
maintained  against  the  consignee  without 
proof  of  any  fraudulent  intent  by  the  owner, 
the  consignee,  or  the  agent  in  making  the 
entry.  CkK>d  faith  and  innocence  constitute 
no  defense  to  such  an  action.  U.  S.  t\  Bish- 
op,  (1903)   125  Fed.  181,  60  C.  C.  A.  123. 

Entered  value  in  excess  of  appraised  value. 
—  On  entry  an  importer  added  to  the  invoice 
value  an  amount  that  he  considered  neces- 
sary to  equal  actual  market  value,  as  per- 
mitted by  this  section.  It  was  decided  on  re- 
appraisement  that  this  addition  had  been 
unnecessary  and  that  the  invoice  was  cor- 
rect. It  was  held  that  the  provision  in  said 
section  that  "  duty  shall  not,  however,  be 
assessed  in  any  case  upon  an  amount  less 
than  the  .  .  .  entered  value,"  indicates  an 
intention  to  bind  the  importer  to  the  market 
value  as  fixed  by  him,  regardless  of  the  value 
found  by  the  appraisers  or  of  the  general  rule 
of  the  conclusiveness  of  such  finding,  and 
that  therefore  duty  could  not  be  assessed  on 
a  less  amount  than  that  on  which  entry  was 
made.    Daloz  r.  U.  S.,  (1909)  171  Fed.  275. 

Invoice  Talue.  —  Under  the  proyision  in 
this  paragraph  forbidding  the  assessment  of 
duty  "  on  less  than  the  invoice  .  .  .  value," 
it  was  held,  as  to  an  importation  of  framed 
paintings  whieh  were  invoiced  as  ''paint- 
ings," that  it  would  not  be  in  violation  of 
the  law  to  treat  the  invoice  value  for  this 
item  as  including  the  frames,  where  it  ap- 
peared that  such  value  was  sufficient,  and 
that  it  was  customarv  so  to  describe  paint- 
ings with  frames.  V^  S,  v^  Hensel,  (1896) 
19  Fo4«  M9i 
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AasMssunit  on  lest  amoiuit  than  isToica 
▼alos.  —  The  provision  that  duty  shall  not  be 
assessed  on  less  than  the  invoice  value  does 
not  require  that  the  collector  should  take  94 
the  dutiable  value  an  excessive  sum  errone^ 
ously  ffiven  in  a  pro  forma  invoice,  when  he 
has  before  him  a  consular  invoice  giving  the 
correct  value.  He  conforms  to  the  statute  if 
he  assesses  on  the  basis  of  the  value  in  the 
latter  invoice.  U.  S.  r.  Muller,  (1907)  158 
Fed.  405,  85  C.  C.  A.  515,  affirming  152  Fed. 
575. 

Entry  on  pro  forma  invoice.  —  The  provi- 
sion in  this  section  that  duty  shall  not  be  as- 
sessed on  "  less  than  the  invoice  or  entered 
value,"  does  not  prevent  assessment  on  less 
than  the  value  stated  in  a  pro  forma  invoice 
on  which  entry  is  made  under  section  4,  2 
Fed.  Stat.  Annot.  612;  and  where  a  certified 
invoice  is  produced  in  accordance  with  the 
latter  section,  and  the  value  stated  therein 
is  approved  by  the  appraiser,  duty  may  prop- 
erly be^  assessed  on  that  value,  even  though 
less  than  that  given  in  the  pro  forma  invoice. 
U.  8.  t'.  Commercial  Cable  Co.,  (1905)  141 
Fed.  473. 

Clerical  error. ~ The  expression  "clerical 
erroi* "  impMes  negligence  or  carelessness  of 
a  clerk,  writer,  or  copyist,  and  assumes  that 
the  mistake,  or  negligence,  or  carelessness  is 
that  of  one  enga^  in  the  subordinate  ser- 
vice of  transcription,  to^ittg,  or  comparison, 
labor  not  requiring  original  thought.  It 
has  been  held  that  where  a  standard  article 
was  incorrectly  invoiced  at  an  excessive  prioe^ 
this  was  a  clerical  error  of  a  kind  of  which 
correction  is  not  harmful  to  the  administra- 
tion of  customs  laws,  and  relief  from  whicu 
should  be  granted.  Morimura  v.  U.  S., 
(1908)   160  Fed.  280. 

In  Lawder  r.  Stone,  (1901)  125  Fed.  809, 
it  appeared  that  on  entering  certain  mer- 
chandise the  importers  presented  an  entn^ 
and  invoice  together,  the  former  of  ixh4cih 
stated  only  the  value  of  the  merehandiae, 
omitting  a  dutiable  item  of  packing  boxes, 
but  the  latter  plainly  stated  both  items.  The 
merchandise  was  appraised  at  the  higher 
value,  as  stated  in  toe  invoice.  It  was  held 
that  in  the  absence  of  circumstances  indi- 
cating an  intention  to  evade  the  law,  this 
was  a  case  "  arising  from  a  manifest  clerical 
error." 

In  U.  S.  P.  Muller,  (1007)  I1S8  Fed.  405,  85 
C.  C.  A.  515,  affirming  152  Fed.  575,  it  ap- 
peared that  an  importer  in  giving  the  invoice 
value  of  his  merchandise  statea  it  in  dollars 
instead  of  rupees,  having  mistadcen  the  rupee 
abbreviation  for  the  dollar  mark.  It  was 
held  that  this  constituted  a  clerical  mistake. 

In  Magnus  r.  U.  S.,  (1908)  160  Fed.  281, 
affirmed  (C.  C.  A.  1909)  166  Fed.  1020,  it 
appeared  that  an  import  was  of  a  more  ex> 
pensive  kind  than  that  called  for  by  the  in- 
voice, owing  to  an  alleged  error  on  the  part 
of  the  shipper  in  failing  to  conform  to  an 
order  for  tne  cheaper  kind.  It  was  held  that 
this  was  not  a  clerical  error  for  which  relief 
should  be  given,  and  that,  owing  to  the  facil- 
ity with  which  such  apparent  errors  might  be 
fraudulently  arranged  by  collusion  b^ween 
importer  aud  shipper,  It  would  be  establish- 
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iig  a  (Uogeroos  precedent  to  excuse  an  error 
of  thif  kind. 

Ltnum  bons.  —  Boxes  containing  lemons, 
wUdi  are  treated  in  the  T|iriff  Act  as  a  duti- 
sUe  entity  by  themselves,  being  subjected  to 
a  isparale  cUsaif&cation  from  the  lemons  they 


contain,  are  within  the  provision  in  section 
7  for  the  undervaluation  of  *'any  article  of 
imported  merchandise/'  and,  when  under- 
valued, are  subject  to  the  penalties  provided 
by  said  section.  Phelps  r.  U.  S.,  (189t)  142 
Fed.  213. 


VoL  II,  p.  619,  sec.  9. 

CoBstmction  of  itatnte.  —  An  indictment 
indorsed  as  based  on  R.  S.  sec.  5445,  2  Fed. 
Stit  Annot.  773,  charging  defendants  with 
kaving  effected  an  entry  of  goods  at  less  than 
iheir  true  weight,  and  by  payment  of  less 
than  the  legal  dutv  thereon,  bv  means  of  a 
Itlse  invoice  and  the  bribery  of  an  officer,  is 
sustainable  under  section  9,  conceding  that 
neh  section  supersedes  said  section  5445. 
U.  S.  t,  Rosenthal,  (1903)  126  Fed.  766,  af- 
firmed  (C.  C.  A.  1905)   145  Fed.  1. 

Hie  tet  part  of  section  9,  relating  to 
fraudulent  or  false  invoices,  statements,  prac- 
iiees,  or  appliances,  has  application  only 
▼hen  such  means  are  employed  in  connection 
vith  goods  the  importation  of  which  is  not 
eoDcealed.  U.  S.  r.  218^^  Carats  Loose 
tmeralds,  (1907)  153. Fed.  643,  a/flrmed  (C. 
C.  A.)  154  Fed.  839. 

■Falie."  — The  word  **  false."  as  used  in 
ibis  section,  means  more  than  incorrect  or 
erroneous.  It  implies  wrong  or  culpable  ne^• 
ligmee,  and  signifies  knowingly  or  negli- 
gently untrue.  U.  S.  v.  Ninety-Nine  Dia- 
monds, (C.  C.  A.  1906)  139  Fed.  961. 
'When  entry  bogina.  —  While  it  is  a  condi- 
tion to  the  entry  of  merchandise  that  invoices 
shoald  be  carried  before  an  American  consul, 
this  is  not  necessarily  a  part  of  the  entry 
within  the  meaning  of  this  section  relating 
to  'illegal  "  entry."  At  the  earliest,  entry 
does  not  begin  until  the  owner,  after  the 
goods  reach  this  country,  begins  that  series 
of  sets  through  which,  by  application  to  the 
customs  officials,  he  gains  possession  of  the 
goods.     U.  S.  9.  One  Trunk,  (1909)  171  Fed. 

n2. 

Where  the  defendant  was  charged  with 
having  withdrawn  certain  imported  beans 
from  the  warehouse  for  exportation  upon  bond 
snd  permit,  all  on  Jan.  15,  1902,  and  the  in- 
dictment then  alleged  that  the  goods  were 
not  exported  "then  and  there,'*^  but  were 
withheld  and  concealed  with  the  knowledge 
of  the  defendants,  it  was  held  that  the  goods 
would  be  regarded  as  "entered,"  and  the 
dntles  therefrom  due  when  the  owners  or  the 
trnekmen  to  whom  the  custody  was  intrusted 
disregarded  the  limitations  put  on  them  and 
introduced  the  goods  into  the  unrestricted 
eommerce  of  the  country,  though  the  time 
within  which  the  goods  mi^t  be  properly 
exported  had  not  arrived*  and  that  the  in- 
dictment was  not  objectionable  because  it 
did  not  allege  that  defendants  concealed  or 
withheld  the  goods,  not  only  at  the  time  of 
their  removal,  but  for  all  the  period  which 
was  allowed  to  export  them.  U.  S.  v,  Ehr- 
fott,  (1910)  182  Fed.  267. 

"Otte  pexioB."  —  An  employee  in  the 
Mslom  serviee  of  the  United  States  who 
and  returns  false  weights  In  connec- 


tion with  an  entry  of  imported  merchandise 
is  comprehended  by  the  words  "other  per- 
son "  as  used  in  thif  section.  U.  S.  v,  Mes- 
call,  (1909)  215  U.  S.  26,  30  S.  Ct.  19,  54 
U.  S.  (L.  ed.)  77,  reversing  (1908)  104  Fed. 
580. 

Fraud  mutt  result  in  deprivation  of  duties. 
—  Under  this  section  the  falsification  must 
be  such  that  if  consummated  it  would  de- 
prive the  United  States  of  lawful  duties. 
But  if  by  itself,  without  further  wrongful 
acts,  it  could  not,  in  the  regular  course  of 
procedure,  produce  such  result,  forfeiture  is 
not  incurred,  even  though  there  may  have 
been  wrongful  intent.  U.  S.  V.  Ninety-Nine 
Diamonds,  (C.  C.  A.  1905)  139  Fed.  961; 
U.  S.  r.  Twenty  Boxes  Cheese,  (1908)  163 
Fed.  369. 

It  is  not  essential  that  there  should  be'  a 
completed  fraud  upon  the  United  States,  but 
it  is  enough  if  the  act  or  attempt  is  of  a 
character  calculated  to  deprive  the  United 
States  of  duty.  U.  'S.  v.  Sixty-Six  Cases 
Cheese,  (1908)   163  Fed.  367. 

Necessity  for  fraudulent  intent.  —  In  order 
to  incur  the  penalty  of  forfeiture  under  this 
paragraph  there  must  be  a  guilty  scienter  and 
intent.  U.  S.  v.  Ninety-Nine  Diamonds, 
(1904)  132  Fed.  579,  affirmed  (C.  C.  A. 
1905)   139  Fed.  961;  U.  S.  v.  One  Silk  Rug, 

(1908)  158  Fed.  974,  86  C.  C.  A.  178. 
Where  an  entry  was  made  on  an  invoice 

falsely  made  out  by  the  foreign  shipper,  but 
there  was  an  entire  absence  of  fraudulent 
intent  on  the  part  of  those  concerned  in  msJc- 
ing  the  entry,  it  was  held  that  there  could 
be  no  forfeiture,  though  the  shipper  had  a 
financial  .interest  in  defrauding  the  revenue. 
U.  S.  V.  One  Silk  Rug,  (1908)  158  Fed.  974, 
86  C.  C.  A.  178. 

A  mere  mistake  in  the  description  of  im- 
ported merchandise,  unaccompanied  by  acts 
from  which  an  intent  to  defraud  may  be 
presumed,  is  insuAcient  to  justify  a  for- 
feiture. U.  S.  V.  Seventy-Five  Bales  of  To- 
bacco, (1906)  147  Fed.  127,  77  C.  C.  A. 
353. 

Abandonment  of  illegal  intent.  — In  U.  S. 
r.  One  Trunk.  (1909)  171  Fed.  772,  it  ap- 
peared that  an  importer  swore  to  a  false  in- 
voice value  before  an  American  consul,  but 
on  importation  presented  at  the  custom  house 
an  invoice  to  which  had  been  added  a  sum 
sufficient  to  make  the  true  value.  It  was 
held  that  the  case  was  not  within  this  sec- 
tion, as  the  illegal  intent  was  abandoned 
before  any  "attempt"  was  made  to  make 
entry  of  the  goods. 

To  the  same  effect  see  U.  S.  v.  One  Trunk, 

(1909)  175  Fed.  1012. 

But  in  U.  S.  r.  One  Bag  Crushed  Wheat, 
(1908)   166  Fed.  562,  it  appeared  that  laoea 
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and  silks  were  packed  and  invoiced  aa  pre- 
served fruits,  but  before  entry  the  invoice 
was  corrected  to  show  the  true  nature  ^nd 
value  of  the  goods  so  concealed.  It  was  held 
that   if  the   original  plan  under   which   the 

foods  were  shipped  and  brought  into  the 
Inited  States^  as  shown  by  the  manner  in 
which  they  were  packed  and  invoiced,  showed 
a  purpose  on  the  'part  of  the  consignee  to 
smuggle  the  goods,  they  were  forfeitable, 
notwithstanding  said  correction  of  the  in- 
voice. 

Illegal  entry  by  absentee.  —  Forfeiture  for 
illegal  efitry  under  this 'section  does  not  ac- 
crue against  a  party  who  was  in  another 
country  when  the  entry  was  made,  where  it 
does  not  appear  that  t)ie  person  making  the 
entry  at  the  custom  house  was  his  agent. 
tJ.  S.  V.  640  Half -Boxes  Figs,  (1908)  I64 
Fed.  778. 

False  invoice.  —  ^Hiere  the  foreign  shippers 
of  goods  to  the  United  States,  who  were  the 
agents  of  the  merchandise,  attempted  to  make 
entry  of  the  merc^ap^^^  by  a  false  ii^voice 
and  a  false  declaraiion  pf  shipmfsnt*  it  was 
held  that  the  goods  iver^  liable  to  forfeiture. 
y.  S.  V'  One  Bag  Crumbed  Whpat,  (1908)  166 
Fed.  662. 

Fal89  statement  pf  o^^rslllp.  —  This  sec- 
tion covers  fi  c^sie  wf^er^  a  person  who  is  the 
coifsigi^ce  falsely  describes  himself  as  the 
owner  of  the  merchan4i^-  tf.  S.  v.  One  Bag 
Crushed  Wheat,    (1908)    166  Fpd.  §62. 

False'  statemei^t?  49  tq  yreigf^ts.  —  Under 
this  seption  %\ie  offence  }s  committed  by  pre- 
senting an  invoice  containing  false  stateipents 
as  to  the  weight  of  the  merchandise,  kqqwing 
that,  iinder  the  praptice  of  t|ie  office,  si^ch 
ipvoice  would  bje  ysed  for  the  purpose  of  the 
first  entry,  ^nd  it  is  Immaterial  w|)etl^er  or 
not  a  statement  pf  such  weight  w^s  require^ 
by  la\y.  U.  S.  r.  Rosenthal,  (1903)  120  Fed. 
766,  affirmed   (C.  C.  A.'  1905)    145  Fed.  1. 

Failure  tp  specify  goo^s.  —  The  fact  that 
three  lace  dresses  in  a  package  by  themselves 
were  fpui^d  \^  a  cfise  pf  lapes  auji  embroid- 
eries, but  were  not  ipentiqned  in  the  invoice, 
did  riot  by  jtself  w^r^ant  the  infliction  of  tl|^ 
penalties  prqvid^d  j^  this  section  fof  eptering 
merchandise  by  means  of  a  f^)se  or  fraudu- 
lent invoice.  The  Lace  Hopisie  i*.  U.  S.,  (C. 
C.  A.  1906)    141  Fed.  869. 

False  statement  ]i>7  shipper  —  in^iocenpe  pf 
,  person  making  ent^y. —  Where  merchan4is(B 
is  innocently  ei^t^re^  hy  a  person  on  an  in- 
voice fraudulently  ma<^e  out  by  the  foreign 
shipper,  it  is  not  liable  to  forfeiture  under 
this  section,  providing  such  penalty  where 
an  importer  "  or  otl^er  persqn  "  makes  a  cus- 
toms eptry  of  imports  "by  mefins  of  any 
fr{|udulent  or  false  invoice,"  etc.  U.  S.  v. 
Twenty  Boxes  Cheese,    (1908)    163  Fed.  369. 

Erroneous  description  of  goods.  —  In  U.  S. 
v.  Seventy-Five  Bales  fobacco,  (1906)  147 
Fed.  127,  77  C.  C.  A.  353,  it  appeared  that 
an  importation  of  tphacpo,  a  part  consisting 
wholly  Pf  wrapper,  a  part  of  filler,  and  a  part 
of  wrapper  and  filler  mixed,  was  invoiced  and 
entered  as  "  tobacco  fillprs.**  Filjer  tobacco 
was  subject  to  a  lower  rate  of  d|ity  than 
mix^d  tobacco  or  ivrapp^r  tobaceo.     It  was 


held  that  in  the  absence  of  circumstances  in- 
dicating a  fraudulent  intent  on  the  part  of 
the  importers,  the  entry  could  not  be  eon- 
sidered  to  have  been  made  "by  means  of  a 
fraudulent  or  false  invoice,*'  by  reason  of 
which  the  tobacco  should  be  lorieited  u|idev 
section  9. 

Wilful  act  or  omission.  —  The  penalty  of 
forfeiture  prescribed  by  sect|qn  ^t  wh^re  i^py 
importer  is  "guilty  of  any  wilful  act  or 
omission  by  means  w)iereof  the  United  States 
shall  be  deprived  of  tlie  law^ful  duties,"  is 
incurred  where  a  passenger  on  a  steampr- 
wilfully  omits  to  mention  to  the  customs 
ofllicials  merchandise  in  his  possessiqn.  U. 
S.  «;.  2181/2  Carats  Lopse  Empralds,  ( 190/1 
153  Fed.  643,  affirmed  (C.  C.  A.)  154  Fed. 
839. 

Limitation  qf  action.  —  The  provision  m 
this  section  for  a  forfeiture  of  undervaluea 
merchandise  is  penal  in  its  nature  and  if 
therefore  subject  to  the  three-year  (ipiit^tion 
provided  in  section  22,  Act  of  June  22,  1874, 
ch.  391,  18  Stat.  L.  }90,  2  Fed.  Stat."  Annot. 
761.  U.  S.  r.  Wittemann,  (1907)  152  Fe^. 
377,  81  C.  C.  A.  50i^. 

Exaction  of  regular  duties.  —  Regular  du- 
ties may  be  exacted  on  an  importation  of  for- 
eign goods,  notwithstanding  the  goqds  have 
bf^ep  seized  and  forfeited  for  a  violi^t^qn  of 
this  section,  and  t)ie  whole  of  t|ie  prpcepd^ 
from  their  sale  applied  to  th^  use  of  the 
United  States.     (1902)  24  Op.  Atty.-Gen.  1. 

Sufficiency  of  indictmeiit.  —  In  %n  indict- 
ment un^er  the  provision  of  this  section  it 
is  not  necessary  to  aver  that  tJ^e  Unit^ 
States  was  in  fact  deprived  of  duties  by  th^t 
acts  of  defendants.  U.  S.  v.  Rosentl^al, 
(1903)  120  Fed.  766,  affirmed  (C.  C.  A. 
1905)   145  Fed.  1. 

Sufficienpy  of  laf ormation.  —  Wh^re,  in*  f^p 
Information  for  forfeiture,  allegations  ^ra 
united  from  which  it  n^ight  be  inferre4  that 
the  niatter  could  be  brought  under  varions 
sections  of  the  law,  but  which  a^e  insuffi- 
cient for  t]\e  ground  of  forfeiture  intended 
by  the  government,  and  where  no  sufficient 
ground  is  actually  stated,  exceptions  tp  the 
sufficiency  of  the  information  should  be  sus- 
tained. U.  S.  V.  646  Half-Boxes  Figs,  (1908) 
164  Fed.  778. 

Burden  of  proof.  —  In  proceedings  for  tl)e 
forfeiture  of  imported  merchandi^,  the  l^nr- 
den  of  proving  that  the  importation  y^as  legal 
rests  upon  the  claimant.  U.  S.  v.  One  Bag 
Crushed  Wheat,    (1908)    166  Fed.  562. 

Plea  in  bar.  —  A  verdict  for  defendants,  in- 
dipted  fpr  smuggling  ce^ti^in  diamond  rings 
into  the  United  States,  was  ground  for  a  plea 
in  bar  to  a  libel  by  the  United  States  for 
the  forfeiture  of  the  rings.  "jJ.  S.  v.  Hosen- 
thal,  (1909)  174  Fed.  652,  98  C.  C.  A. 
406. 

New  trial.  —  In  U.  S.  t?.  Two  Bales  Rugs, 
(1908)  167  Fed.  689,  it  appeared  that  at  a 
trial  fpr  the  forfeiture  of  imported  merd^ap- 
dise,  a  foreign  shipper,  whp  was  charged  wUb 
fraudnlept  conduct,  was  not  l^e^rd.  It  w^s 
held  that  he  was  entit]efi  to  a  hea>*ing  and 
that,  where  he  seasonably  appealed  and  ^ked 
for  a  new  trial,  the  request  should  b^  gfanf;^. 
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Vol.  II,  p.  620,  sec.  ia 

Method  of  procedure.  —  In  The  Lace  House 
9.  U.  &,  (1906)  141  Fed.  869,  73  C.  C.  A. 
103,  it  Appeared  that  an  appraising  officer, 
hsTing  no  Knowledge  a«  to  the  value  of  cer- 
taia  imported  articles,  sent  samples  to  the 
appraiser  at  the  port  of  New  York  for  in- 
formation. It  was  held  that  this  was  legal, 
and  that  the  right  so  to  do  or  to  use  any 
other  available  means  was  conferred  by  see- 
tioB  10,  authorising  appraising  officers  to 
US0  "all  reasonable  ways  and  means"  in 
their  power  in  ascertaining  the  value  of  mer- 
chandiae. 

Pro  fornui  inyoioe.  —  In  U.  S.  r.  Bennett, 
(1909)  176  Fed.  580,  it  appeared  that  entry 
was  made  on  a  ptx»  forma  invoice  and  the 
value  stated  therein  waa  approved  by  the  ap- 
praiser, who  also,  however,  approved  the 
lower  value  given  in  a  consular  invoice  sub- 
aeqiHBtly  produced  by  the  importer.  It  was 
held  that  duty  should  have  been  assessed  on 
the  basis  of  the  latter  value. 

Must  be  examination  of  goods  advanced  in 


value.  —  An  appraiser  may  not  legally  ad- 
vance the  value  of  imported  merchandise  not 
actually  before  Uim,  or  not  represented  by 
sufficient  samples,  even  though  he  have  before 
him  one  package'  in  ten,  as  prescribed  by  sec- 
tion 2001,  B.  S.,  2  Fed.  Stat.  Annot.  680. 
If  these  packages  do  not  represent  every 
variety  of  goods,  such  representation  must 
be  had  by  securing  further  packages  or  sam- 
ples for  examination.  U.  S.  t?.  Beer,  (C.  C. 
A.  1906)  150  Fed.  566,  afirming  (1905)  142 
Fed.  199. 

Failure  to  appraise  at  true  value.  —  Mer- 
chandise having  been  erroneously  invoiced  at 
an  excessive  value,  the  appraiser  merely  ac- 
cepted tliat  value  as  being  sufficiently  high, 
without  making  any  effort  to  ascertain  the 
true  value,  as  required  by  section  10.  It  was 
held  that  the  appraisement  was  therefore  in- 
valid. U.  a.  r.  Muller,  (1907)  158  Fed.  405. 
86  C.  C.  A.  515,  affirming  152  Fed.  575. 

Right  to  remove  from  district  for  examina- 
tion.—  See  under  page  712,  itec.  2. 


Vol,  II,  p.  622,  sec.  13. 

Jwisdictiofl.— In  U,  S.  t\  Taylor,  (1909)  171 
Fed.  152,  it  appeared  that  part  of  the  evi- 
dence was  taken  before  one  general  appraiser 
and  part  before  another,  who  decided  the  ease 
later,  but  bv  oversight  failed  to  consider  the 
evidence  taken  before  the  first  general  ap- 
praiser. It  was  held  that  this  oversight  was 
only  an  error  of  procedure,  and  did  not  de- 
prive him  of  jurisdiction. 

Si^t  to  reappr^iaement  of  seised  goods.  — 
The  fact  that  goods  have  been  seised  for 
undervaluation  does  not  deprive  the  consignee 
or  owner  of  the  right  of  reappraisement  given 
under  this  section.  The  Lace  House  p.  U.  S., 
(C.  C.  A.  1905)    141   Fed.  869. 

Hot  limited  to  proceedings  under  this  Act. 
—  A  District  Court  of  the  United  States  has 
jurisdiction  of  an  action  of  debt  to  recover 
duties  due  from  an  importer  to  the  United 
States,  which  through  accident,  mistake,  or 
fraud  have  not  been  paid,  the  government  not 
beinf  limited  to  its  remedy  by  summary  pro- 
eeedmgs  against  the  goods  under  sections  13 
and  14,  or  other  provisions  of  the  tariff  laws 
for  the  collection  of  duties,  which  are  not 
only  a  charge  against  the  goods,  but  also  a 
personal  debt  of  the  importer.  U.  S.  i\  Na- 
tional Fibre  Board  Co.,  (1904)  133  Fed. 
596. 

Reviewability  of  reappraisement-  —  Under 
this  section,  providing  that  decisions  by  the 
Board  of  Qeneral  Appraiseirs  in  reappraise- 
ment cases  shall  be  "  final  and  conclusive,''  it 
was  clearly  intended  that  such  decisions  shall 
not  be  open  to  judicial  review,  except  to  in- 
quire whether  the  appraisers  have  exceeded 
the  authority  conferred  unon  them  by  law  or 
have  otherwise  acted  illegally  or  fraudu- 
lently; and  where  there  was  no  charge  that 
the  Board  of  Appraisers  had  acted  illegally 
in  denying  the  importe£s  a  hearing  and  op- 
portunity to  produce  testimony  in  the  matter, 
and  there  wus  some  evidence  to  support  the 


board's  conclusions  as  to  value,  its  reiippraise- 
ment  was  conclusive  under  said  section. 
Grubnau  t?.  U.  S.,  (C.  C,  A.  1910)  176  Fed. 
904,  aiprminp;  (1909)   171  Fed.  284. 

The  provisions  of  this  section  making  de- 
cisions of  appraising  officers  final  and  con- 
clusive does  not  prevent  inquiry  as  to  whether 
such  officers  acted  legally;  and  evidence  is 
admissible  to  show  that  items  independent 
of  the  actual  value  have  been  included  in  the 
appraised  value.  Appraisers  may  not  out 
off  all  inquiry  into  their  action  by  merely 
stating  that  an  item  was  added  "to  make 
market  value."  Erlanger  v.  U.  S.,  (C.  C.  A. 
1907)    154  Fed.  949,  afftrrmng  152  Fed,  576. 

Where  the  Board  of  General  Appraisers 
misinterprets  a  portion  of  the  evidenoe,  a 
legal  error  is  committed,  making  it  neces- 
sary to  see  if  tlie  error  works  injustice,  and 
proceedings  for  review  may  be  initiated  bv 
protest  under  section  14.  U.  8.  t^.  Havi- 
land,  (1909)  167  Fed.  414,  termed  (1910) 
177  Fed.  175,  100  C.  C.  A.  637. 

Presumption  of  conrectnesa.  —  In  the  ab- 
sence of  evidence  to  the  contrary,  it  will  he 
presumed  that  itn  appraisement  by  a  local 
appraiser,  under  section  13,  was  in  conform- 
ity with  law  and  was  valid.    U.  S.  v.  Curnen, 

(1906)  146  Fed.  45,  76  C.  C.  A.  503,  reversing 
(1904)    136   Fed.   807;    Vandiver   t?.    U.   8., 

(1907)  156  Fed.  961,  84  0.  C.  A.  528. 
Invalid  reappraisement  «-  dutiable  value. 

—  In  U.  S.  V,  Curnen,  (1$06>  146  Fed.  45,  76 
C.  C.  A.  503,  reversing  (1904)  136  Fed.  807, 
it  appeared  that  the  value  o(  certain  im- 
ported merchandise  was  advanced  by  the  local 
appraiser,  and  the  importers  brought  re- 
appraisement proceedings  before  a  general 
appraiser  and  a  Board  of  Qeneral  Apprais- 
ers, as  provided  in  section  13.  The  reappraise- 
ments  being  defective  and  void,  but  the  ap- 
praisement by  the  local  appraiser  being  valid, 
it  was  held  that  duty  should  be  assessed  4m 
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the  value  found  by  the  local  appraiser,  rather 
than  the  invoice  value. 

Reliquidation  —  duty  of  collector.  —  The 
Board  of  General  Appraisers  sustained  an 
importer's  protest  directing  that  the  collector 
should  rehquidate  the  duties  at  the  rates 
appearing  to  be  applicable  "from  the  in- 
voices, samples,  or  record/'  or,  in  the  absence 
of  sufficient  data,  should  reliquidate  at  the 
rate  of  forty  per  cent,  ad  valorem.  It  was 
held  that  the  terms  of  this  decision  did  not 
require  the  collector  to  consider  data  outside 
of  the  record  made  before  the  board.  U.  S. 
t?.  Hunter,  (1907)  153  Fed.  873,  83  C.  C.  A. 
55. 

Failiire  to  examine  goods  on  reappraiae- 
meat.  — In  U.  S.  t?.  Murphy,  (1808)  136  Fed. 
811,  it  appeared  that  on  appeals  from  ap- 
praisements by  the  local  appraiser  of  im- 
ported merchandise  taken  by  the  collector 
of  customs  under  section  13,  the  general  ap- 
praiser who  made  the  reappraisements  did 
not  have  before  him  the  merdiandise  in  ques- 

Vol.  II,  p.  624,  sec.  14. 

Amendment. — :This  section  was  amended 
by  Act  of  May  27,  1008,  ch.  205,  35  Stat.  L. 
403,  1009  Supp.  Fed.  Stat.  Annot.  100. 

Ftoteit.  —  A  protest  against  the  assess- 
ment of  duty  which  does  not  point  out  dis- 
tinctly and  specifically  the  proper  rate  of 
dutv  is  not  sufficient.  In  re  Solvay  Process 
Co.*  (1065)  134  Fed.  678;  Fuld  v.  U.  S., 
(1906)   143  Fed.  920. 

A  protest  is  not  sufficient  that  claims  that 
tlie  merchandise  is  free  of  duty  under  a  cer- 
tain paragraph  of  the  Tariff  Act,  though  as 
a  matter  of  fact  it  is  free  of  duty  under  an- 
other paragraph  of  the  free'list  of  the  same 
Act,  to  which  the  attention  of  the  collector 
is  not  called  in  the  protest.  U.  S.  v.  Knowles, 
(C.  C.  A.  1903)  126  Fed.  737,  reversing  122 
Fed.  071. 

A  protest  is  sufficient  which,  though  im- 
perfectly expressed,  may  be  understood  when 
read  in  connection  with  the  statute  referred 
to  therein;  and  the  fact  that  the  collector 
understood  the  protest  is  relevant.  Lothrop 
r.  U.  8.,  (1008)   164  Fed.  00. 

Where,  in  reliquidating  an  entry  pursuant 
to  a  decision  of  the  Board  of  General  Ap- 

{>raisors  rendered  under  this  section  the  col- 
ector  fails  to  allow  the  importer  all  he  is 
entitled  to  under  such  decision,  the  importer 
may  legally  file  a  protest  against  the  actioft 
of  the  collector,  as  provided  in  this  section. 
U.  S.  r.  Dickson,  (C.  C.  A.  1005)  130  Fed. 
251,  affirming  (1004)    131  Fed.  573. 

While  alternative  grounds  of  dissatisfac- 
tion may  properly  be  stated  in  protests 
against  decisions  by  collectors  of  customs, 
this  rule  does  not  permit  the  enumeration  of 
a  long  list  of  para^aphs,  many  of  which  are 
entirely  remote,  with  the  purpose  of  cover- 
ing everything.  Under  the  provision  in  sec- 
tion 14,  that  protests  shall  set  forth  "dis- 
tinctly and  specifically"  the  ^importers' 
grounds  of  objections,  it  is  not  enough  that 
the  provision  ultimately  relied  upon  can  be 
found  somewhere  in  the  protest.  Lichten- 
stein  V.  U.  S^  (1900)  176  Fed.  1016. 


tion,  nor  samples  thereof,  as  the  merchandise 
had  passed  out  of  the  possession  and  control 
of  the  importers,  and  the  collector  had  niot 
ordered  its  return,  in  accordance  with  the 
terms  of  a  bond  which  had  been  given  by  the 
importers  under  R.  S.  sec.  2800,  8  Fed.  Stat 
Annot.  670.  It  was  held  that  the  reappraise- 
ments were  void,  and  that  the  duties  should 
be  assessed  on  the  basis  of  the  values  found 
by  the  local  appraiser,  and  not  those  found 
by  the  general  appraiser. 

Mode  of  correctmg  errors  in  procedure. — 
Where  a  general  appraiser  through  oversight 
failed  to  consider  a  portion  of  the  evidence 
in  a  reappraisement  case  which  he  decided,  it 
was  held  that  the  remedy  of  the  aggrieved 
party  was  by  appeal  for  reappraisement  by 
a  Board  of  General  Appraisers,  as  provided 
in  section  13,  rather  than  by  protest  as  pro- 
vided in  section  14.  U.  S.  v,  Taylor,  (1000) 
171  Fed.  152. 

Necessity  for  certificate  of  appraisement.— 
See  under  this  title,  vol.  2,  p.  603,  sec.  2050. 


ProieaU  held  suffioieni,  "^  A  protest  claim- 
ing free  entry  of  an  importation  of  tapioea 
fk>ur  under  paragraph  646  of  the  Tariff  Act 
of  Aug.  27.  1804,  which  provided  for  the  free 
entry  of  tapioca,  was  held  to  be  sufficient  to 
advise  the  collector  that  the  exemption  from 
duty  was  in  fact  claimed  under  paragraph 
677  of  the  Act  of  July  24,  1807,  which  con- 
tains an  identical  provision,  where  such  act 
was  the  one  then  in  force  and  which  governed 
the  importation.  Shaw  v.  U.  S.,  (1003)  122 
Fed.  443,  58  C.  C.  A.  425.  reversing  (1902) 
117  Fed.  366,  set  out  in  the  original  note. 

In  Fuld  V.  U.  S.,  (1007)  162  Fed.  165,  81 
C.  C.  A.  417,  an  importer's  protest  read: 
"  Protest  is  hereby  made  against  .  .  .  your 
decision  assessing  duty  at  thirty-five  per 
cent  ad  valorem,  or  other  rate  or  rates,  on 
lithographic  prints,  krippen,  mechanical 
cards,  etc.,  covered  by  entries  below  named. 
.  .  .  This  protest  is  intended  to  apply  sepa- 
rately and  collectively  to  every  part  of  goods 
assessed  under  paragraph  418,  as  well  as  to 
all  other  goods  assessed  at  thirty-five  per 
cent,  ad  valarem,"  It  was  held  that  the  pro- 
test was  not  insufficient  because  no  part  of 
the  importation  in  question  was  assessed  at 
the  rate  of  thirty-five  per  cent,  under  para- 
graph 418,  or  elsewhere,  but  should  be  con- 
strued as  relating  to  lithographic  prints  and 
booklets  assessed  at  other  rates  and  under 
another  paragraph  than  were  mentioned  in 
the  protest. 

In  Woodruff  v,  U.  S.,  (1806)  154  Fed.  861, 
it  appeared  that  importers  protested  against 
the  action  of  a  collector  of  customs  in  con- 
sidering a  certain  amount  as  the  entered 
value,  and  asserted  that  he  had  erred  in  fail- 
ing to  regard  the  fact  that  said  amount  in- 
cluded some  nondutiable  items.  It  was  held 
that  this  statement  of  objections  was  suffi- 
ciently distinct  and  specific  to  satisfy  the 
requirements  of  section  14. 

In  U.  S.  r.  Leerburger,  (C.  C.  A.  1008)  160 
Fed.  651,  affirming  (1007)  155  Fed.  146,  ma- 
terials dutiable  at  fifty  cents  per  pound  as 
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•woren  fabrics  ...  in  the  gum,"  under  the 
lint  clause  of  a  taritT  paragraph,  were  as- 
lerted  in  an  importer's  protest  to  be  duti- 
able "  at  sixty  cents  per  pound  .  .  .  under 
the  first  clause,  .  .  ',  being  woven  fabrics 
in  the  piece,  dyed."  This  rate  and  descrip- 
tion ("dyed")  pertained  to  the  second  clause, 
and  not  the  first.  It  was  held  that  the  pro- 
test referred  sufficiently  to  the   first  clause. 

In  Helmrath  r.  U.  S.,  (1904)  135  Fed. 
912,  affirmed  (C.  C.  A.  1906)  145  Fed.  36,  it 
appeared  that  an  importer  protested  against 
the  payment  of  duty  on  ninety-nine  skins, 
clusified  as  hides,  in  regard  to  which  he 
itated  in  his  protest,  "  each  of  which  weighs 
nnder  twelve  pounds;  and  looking  to  you  for 
the  refund  of  duty  on  these  ninety-nine  skins, 
I  remain,"  etc.  It  appeared  that  twelve 
poonds  is  the  dividing  line  between  hides  and 
flkins,  and  that  paragraph  664  is  the  only 
paragraph  authorizing  the  admission  of  such 
ikms  free  of  duty.  It  was  held  that  the  pro- 
teat  was  sufficient. 

In  Weil  tr.  U.  S.,  (1900)  124  Fed.  1006,  it 
appeared  that  certain  long-haired  Russian 
ealfdcins  were  classified  as  dutiable  as  "  hides 
of  cattle,"  under  paragraph  437,  when  they 
ahoold  have  been  classifieid  as  free  of  duty, 
under  paragraph  664  of  said  Act  covering 
''skins  of  all  kinds,  raw."  Tlie  importers' 
protest  against  the  assessment  of  the  col- 
ieetor  did  not  refer  to  the  proper  paragraph 
(664),  but  only  to  paragraphs  561  and  562 
of  said  Act,  which  relate  respectively  to 
"  furs,  undressed,"  and  "  fur  skins."  It  was 
held  that  this  was  a  sufficient  compliance 
with  the  requirement  in  section  14. 

In  U.  8.  €7.  Leerburger,  (C.  C.  A.  1008)  160 
Fed.  651,  affirming  (1907)  155  Fed.  146, 
goods  dutiable  under  one  paragraph  of  a 
Tariff  Act  were  asserted  by  an  importer  in 
his  protest  to  be  dutiable  under  another 
paragraph,  but  the  language  of  the  protest 
indicated  an  intention  to  cite  the  former.  It 
vas  held  that  the  protest  should  be  con- 
strued as  referring  to  the  former. 

Protest  held  insufficient,  —  In  Boker  v,  U. 
S.,  (1905)  140  Fed.  115,  affirmed  (C.  C.  A. 
1906)  145  Fed.  1022,  it  appeared  that  cer- 
tain importers  protested  against  the  assess- 
ment of  duty  on  an  importation,  stating  in 
their  protest  merely  the  contention  that  the 
merchandise  was  dutiable  under  a  certain 
paragraph  of  the  Tariff  Act,  with  no  mention 
of  the  grounds  of  their  objection^  or  of  the 
rate  of  duty  claimed  to  be  applicable,  and 
the  paragraph  cited  was  the  one  under  which 
dnty  had  been  assessedi  and  was  a  long  one, 
containing  many  subdivisions  and  different 
rates  of  duty.  It  was  held  that  the  protest 
vas  insufficient,  under  the  rule  in  section  14 
that  ]{rotests  must  be  specific  and  distinct 
m  the  statement  of  objections  to  the  assess- 
ment of  duty. 

In  U.  8  V.  Hartley,  (1905)  140  Fed.  969, 
it  appeared  that  certain  imported  merchan- 
dise, covered  by  an  entry  embracing  three  in- 
voiees,  was  all  subjected  to  the  same  rate  of 
dnty,  which,  it  appeared,  was  excessive  as  to 
one  of  the  invoices.  In  protesting  against 
the  rate  of  dnty  the  importer  specified  one 
of  tiie  two  inyotoes  on  which  duty  was  cor- 


lecily  assessed.  It  was  held  that  the  protest 
should  be  considered  restricted  to  the  invoice 
which  it  specified. 

In  U.  S.  r.  Bayersdorfer,  (C.  C.  A.  1903) 
126  Fed.  732,  reversing  122  Fed.  968,  it  ap- 
peared that  an  importer  filed  a  protest 
against  the  assessment  of  duty  by  a  collector 
of  customs,  claiming  therein  that  the  mer- 
chandise was  either  dutiable  at  a.  less  rate 
or  was  free  of  duty,  under  certain  paragraphs 
of  the  dutiable  and  free  lists  of  the  Tariff 
Act,  which  he  specified  in  his  protest.  The 
board  of  general  appraisers  decided  that 
the  assessment  was  erroneous,  and  that  the 
merchandise  should,  have  been  classified  as 
free  of  duty  under  another  paragraph  than 
those  cited  in  the  protest,  but  that  the  pro- 
test should  be  overruled  on  the  ground  that, 
in  not  referring  t6  the  proper  paragraph,  it 
failed  to  satisfy  the  requirements  of  section 
14,  which  prescribes  that  an  importer  shall 
set  forth  in  his  protest  "distinctly  and 
specifically  .  .  .  the  reasons  for  his  objec- 
tions "  to  the  assessment.  It  was  held  that 
this  action  was  correct. 

In  Corbitt,  etc.,  Co.  v.  U.  8.,  (1907)  153 
Fed.  648,  it  appeared  that  goods  which  should 
have  been  classified  free  of  duty  under  a 
paragraph  relating  to  "jute  bagging"  were 
asserted  in  the  importers'  protest  to  be  free 
under  a  paragraph  relating  to  "burlaps," 
and  there  was  no  suggestion  that  the  im- 
porters at  the  time  of  filing  the  protest  had 
in  mind  the  former  provision.  It  was  held 
that  the  protest  did  not  set  forth  the  im- 
porters' objections  "  distinctly  and  specifi- 
cally,", ifithin  the  meaning  of  section  14. 

\Miere  an  importer  protests  agaiiist  the 
assessment  of  duty  on  the  ground  of  an  al- 
leged application  of  the  similitude  clause  of 
the  Tariff  Act,  unless  the  protest  contains 
reference  to  said  provision  it  is  not  suffi- 
ciently distinct  and  specific  to  meet  the  re- 
quirements of  section  14.  U.  S.  t*.  Bearberg, 
(C.  C.  A.  1905)  143  Fed.  472,  reversing 
(1904)    135  Fed.  245. 

A  protest  referring  to  "  hats  made  from 
so-called  artificial  silk  "  cannot  be  construed 
as  relating  to  hats  made  from  real  horsehair. 
U.  8.  V,  Wanamaker,  (1910)  175  Fed.  900, 
99  C.  C.  A.  390,  reversing  (1909)  169  Fed. 
664. 

In  Rosenberg  r.  U.  8.,  (1906)  146  Fed.  84, 
it  appeared  that  certain  imported  merchan- 
dise was  erroneously  classified  as  wool  wear- 
ing apparel,  instead  of  as  manufactures  in 
chief  value  of  fur.  The  importers,  in  pro- 
testing against  the  classification,  stated  as 
reasons  for  their  objection  merely  that  the 
merchandise  was  "dutiable  at  the  appropri- 
ate rate  and  under  the  proper  paragraph  ac- 
cording to  the  component  material  of  chief 
value."  It  was  held  that  this  did  not  meet 
the  requirement  of  section  14  that  an  im- 
porter in  protesting  shall  set  forth  "dis- 
tinctly and  specifically  ...  the  reasons  for 
his  objections." 

Certain  importers,  in  protesting  against 
the  assessment  of  customs  duty,  based  their 
objections  on  an  inapplicable  paragraph  of 
the  Tariff  Act,  but  named  the  correct  rate  of 
duty,  it  happening  tha^  the  rate  provided  in 
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said  paragraph  was  the  same  as  in  tbe  para- 
graph that  should  have  been  referred  to  in 
the  protest.  There  was  nothing  in  the  terms 
of  the  protest  to  direct  the  attention  of  the 
collector  of  customs  to  the  proper  paragraph 
or  to  suggest  that  the  importers  had  inad- 
vertently referred  to  the  wrong  paragraph 
and  had  intended  to  refer  to  the  right  one. 
It  was  held  that  the  protest  was  not  suffi- 
cientlv  distinct  and  specific.  U.  6.  v.  Fleit- 
mannl  (1905)  137  Fed.  476»  69  C.  G.  A.  624, 
affirming  (1904)   131  Fed.  396. 

Construction  of  protest,  —  In  U.  S.  v. 
Bayersdorfer,  (C.  C.  A.  1903)  126  Fed.  732, 
rsifetsing  122  Fed.  968,  it  appeared  that  the 
Board  of  General  Appraisers  had  before  it 
several  protests  relating  to  the  claBsiflcatiott 
of  obtain  merchandise,  one  of  which  stated 
objections  to  the  collector's  assessment  that 
were  not  stated  in  the  other  protests.  It  was 
held  that  the  presence  of  the  former  protest 
Was  of  ho  moment  as  affecting  the  construc- 
tion of  the  latter  protests. 

Tflne  for  lodging.  —  This  section,  permit- 
ting protests  against  decisions  of  colleetors 
of  customs  to  be  filed  "within  ten  days 
after  but  not  before"  liquidation  of  the  en- 
tries, fixes  definitely  the  time  within  which 
a  protest  must  be  filed;  and,  if  not  filed 
within  this  period,  a  protest  is  invalid.  U. 
S.  f?.  Wyman,  (1907)  156  Fed.  97,  84  C.  C. 
A.  128. 

In  Sgobel  v,  Robertson,  (1893)  126  Fed. 
577,  it  appeared  that  at  the  time  of  the  orig- 
inal liquidation  of  duty  on  an  importation 
of  merchandise,  the  importers  failed  to  pro- 
test against  the  exaction  of  duty  on*oertain 
charges;  but  later,  on  the  reliquidation  of 
the  entry  solely  to  include  a  damage  allow- 
ance, they  filed  a  protest  against  the  duty 
on  the  charges,  which  had  not  been  affected 
in  anv  way  by  the  reliquidation.  It  was 
held  that  the  protest  was  within  the  require- 
ment of  section  2931,  R.  S.  U.  S.  [repealed 
by  Act  of  June  10,  1690,  sec.  29,  2  Fed.  Stat. 
Annot.  93^]  that  protests  against  excessive 
exactions  of  duty  shall  be  filed  "within  ten 
days  after  the  ascertainment  and  liquidation 
of  the  duties." 

Where,  under  instructions  of  the.  Secretary 
of  the  Treasury,  and  upon  due  notice  to  the 
importers,  an  entry  of  imported  merchandise 
was  tentatively  liquidated,  while  the  final 
liqiddation  was  held  in  abeyahce  over  a  year, 
pending  the  possibility  of  a  change  of  rates, 
it  was  held  that  the  final  liquidation  was  the 
liquidation  within  ten  days  after  which  the 
importers  might  legally  file  a  protest.  U.  S. 
r.  Franklin  Sugar  Refining  Co.,  (1905)  137 
Fed.  677. 

In  Frost  v,  SaltonsUll,  (1887)  129  Fed. 
481,  it  appeared  that  notice  was  posted  in  a 
custom  house  that  it  would  be  closed  June 
17th  —  a  holiday  observed  by  local  custom, 
but  not  established  by  law.  Certain  import- 
ers having  notice  of  the  closing  of  the  cus- 
tom house  on  that  day,  which  was  the  tenth 
day  after  the  liquidation  of  their  entry,  filed 
a  protest  on  the  day  following.  It  was  held 
that  the  protest  was  filed  In  accordance  with 
the  requirements  of  R.  S.  sec.  2931,  providing 
that  protests  shall  be  made  within  ten  days 


after  the  ascertainment  and  liquidatioii  of 
the  duties. 

For  the  purpose  of  ascertaining  the  date 
for  tiMnf  pjotests,  importers  are  bound  to 
take  notice  of  the  dates  given  in  the  liquida- 
tion bulletin  publicly  posted  as  prescribed  by 
the  customs  regulations;  and,  m  case  of  a 
confiict  between  the  bulletin  and  notations 
on  the  entry,  they  should  be  governed  by  the 
former.  U.  S.  f.  Wyman,  (1907)  156  Fed. 
97,  84  C.  C.  A.  123. 

Pay  duty  as  well  (m  file  protest  —  In  U. 
S.  V,  Tiffany,  (C.  C.  A.  1906)  161  Fed.  47S. 
reversing  (1905)  137  Fed.  971,  it  appeared 
that  a  collector  of  customs  reliquidated  tb^ 
duty  on  imported  merchandise  at  an  In- 
creased rate,  and  brought  an  action  for  the 
amount  thus  becoming  due.  The  importera 
defended  on  the  ground  that  the  rate  as- 
sessed was  illegal.  It  was  held  that  questions 
as  to  rate  could  not  be  raised  in  such  prooeed- 
ings;  that  the  Board  of  General  AppraiS6hl 
was  created  as  a  special  tribunal  having,  sub- 
ject to  review  by  the  courts,  exclusive  Juris- 
diction over  controversies  as  to  the  rate  of 
duty  on  importations;  that  the  importers' 
only  remedy  was  to  pay  under  protest  the 
duties  found  due  bv  the  collector;  and  that 
imless  thev  did  this  the  collector's  decision 
was  **  final  and  conclusive,"  as  provided  in 
said  section. 

Amendment  of  protest.  —  In  U.  S.  v.  Bay- 
ersdorfer, (C.  C.  A.  1903)  126  Fed.  732,  re- 
versing 122  Fed.  968,  it  appeared  that  in 
appealing  from  a  decision  of  the  Board  of 
General  Appraisers,  an  importer  set  forth 
in  his  petition  a  claim  based  on  a  paragraph 
of  the  Tariff  Act  not  referred  to  in  his  pro- 
test filed  with  the  collector  and  passed  oh 
by  said  board.  It  was  held  that  this  was  Uot 
permissible. 

Waiver  of  defect.  —  On  appeal  by  the 
United  States  from  a  decision  of  the  Bo&rd 
of  General  Appraisers,  which  reversed  the 
assessment  of  duty  by  a  collector  of  customs, 
where  no  statement  of  error  was  made  by 
the  appellant  in  regard  to  the  sufficiency  of 
the  protest  on  which  the  proceedings  before 
said  board  were  based,  it  was  held  that  this 
fact  constituted  a  waiver  by  the  United  States 
of  an  alleged  defect  in  the  protest.  U.  S.  t?. 
Brown,  (1903)  127  Fed.  793,  62  C.  C.  A. 
473,  affirming  121  Fed.  606. 

Abandonment  of  protest.  —  Where  import- 
ers abandoned  protests  before  the  Board  of 
General  Appraisers  without  taking  testimony, 
it  was  within  the  sound  discretion  of  the 
board  to  refuse  to  reopen  the  cases  or  restore 
them  for  hearing;  and  on  appeal  to  the  Cir- 
cuit Court  the  importers  were  not  ehtitled 
to  introduce  further  evidence.  Strohmeyer, 
etc.,  Co.  t'.  U.  S.,  (1910)  180  Fed.  636. 

Duty  of  ooUeotor  to  troMmit  protest. — 
It  is  a  breach  of  duty  for  a  collector  of  cus- 
toms to  refuse  to  forward  to  the  Board  of 
Genera]  Appraisers  protests  which  have  been 
filed  under  section  14,  and  for  this  breach  the 
protestant  is  entitled  to  damages.  Kendall 
V.  Lyman,   (1908)    161  Fed.  652. 

But  a  collector  of  customs  is  not  liable  to 
importers  for  the  failure  of  his  predeceiaor 
to  send  the  importers*  protests  to  the  Board 
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of  General  Appraisers.  Gulbenkiah  t\  Stranft- 
ban,  (1907)   168  Fed.  836. 

Damages  for  fttilure  to  foncard  proie8t,  — 
Only  nominal  damages  are  recoverable  for  a 
breach  of  the  duty  of  a  collator  of  custoniB  to 
forward  an  importer's  protest  to  the  Board 
of  General  Appraisers,  where  the  breach  is 
tecbnieai.  and  actual  damage  has  not  been 
instained.  Kendall  r.  Lyman,  (1008)  161 
Fed.  662. 

Liability  of  government  for  delay  in  for- 
varding  protest.  —  Where  there  was  a  delay 
of  several  years  by  customs  officers  in  for- 
warding an*  importer li  protesti  to  the  Board 
of  General  Appraisers  for  decision,  and  dur- 
ing this  period  the  value  of  the  importer's 
evidence  became  impaired,  it  was  held  that 
no  right  against  the  government  arose  by 
reason  of  this  delay,  particularly  when  not 
intentional  or  negligent.  Franklin  Sugar  Re- 
fining Co.  r.  U.  S.,  (1907)  153  Fed.  653. 

Jnnsdiction.  —  The  jurisdiction  of  the  Cir- 
cuit Courts  of  the  United  States  in'  respect  to 
customs  duties  is  concurrent  with  that  given 
to  the  Board  of  United  States  General  Ap- 
praisers. U.  S.  V.  Johnson,  (1906)  146  Fed. 
1018. 

The  Board  of  General  Appraisers,  under 
the  authority  given  in  this  section  to  "ex- 
amine and  decide  the  case "  submitted  to  it 
by  a  collector  of  customs,  is  required  first 
of  all  to  determine  its  jurisdiction,  includ- 
ing the  validity  of  the  protest.  U.  S.  v. 
Brown,  (1903)  127  Fed.  793,  62  C.  C.  A. 
473,  affirming  121  Fed.  606. 

The  Board  of  General  Appraisers  has  ju- 
risdiction over  cases  relating  to  the  exaction 
of  fees  on  packed  packages,  though  no  entry 
of  such  packages  may  ever  have  been  made  at 
the  eurtom  house.  T^.  S.  r.  American  Ex- 
press Co.,  (1907)    154  Fed.  996. 

Smcnder  of  jfuisdictiim  once  acquited.— 
Where  a  board  of  three  general  appraisers 
has,  as  provided  in  section  14,  acquired  juris- 
diction over  a  ease  through  the  transmission 
by  the  collector  of  the  papers  in  the  case,  it 
is  then  the  duty  of  that  board  to  "  examine 
and  decide  the  case  thus  submitted,"  as  pre- 
scribed by  said  section;  it  may  not  after- 
ward surrender  its  jurisdiction  to  another 
board;  and  a  rule  adopted  by  the  general  ap- 
praisers is  invalid  which,  in  order  to  prevent 
conflicting  decisions,  provides  for  the  transfer 
of  a  cafte  from  one  board  to  another  when  the 
majority  of  all  the  general  appraisers  is  of 
opinion  that  a  proposed  decision  in  the  case 
by  one  board  conflicts  with  a  previous  deci- 
sion. Prosser  v.  U.  S.,  (C.  C.  A.  1907)  158 
Fed.  971,  reversing  154  Fed.  721. 

Evidence.  — In  Knauth  r.  U.  S.,  (1907)  l65 
Fed.  144,  the  Board  of  General  Appraisers 
admitted  as  evidence  in  a  case  testimony 
taken  previously  in  another  case.  This  iVas 
done  over  the  objection  of  counsel,  who  had 
not  appeared  in  the  previous  case  nor  had 
opportunity  of  cross-examining  the  witnesses 
Iherein;  and  the  articles  invonred  in  the  two 
cues  were  not  shown  to  be  the  same,  tt  Was 
held  that  such  evidence  should  not  have  been 
admitted. 

Beeiiion  in  conflict  with  prMoufl  court  de- 
cision.—  Where  there  is  conflict  between  a 


decision  of  the  Circuit  Court  on  appeal  from 
the  Board  of  General  Appraisers,  and  a  sub- 
sequent decision  of  the  lK)ard,  the  Secretary 
of  the  Treasury  should  give  greater  consid- 
eration to  the  decision  of  the  court.  (1903) 
25  Op.  Atty.-Gen.  81. 
How  far  binding  on  Treasury  Department. 

—  The  Secretary  of  the  Treasury  and  collect- 
ors of  customs  are  bound  by  classification  de- 
cisions of  the  Board  of  General  Appraisers, 
when  unappealed  from,  only  so  far  as  sucli 
deci^iond  affect  the  goods  immediately  before 
the  board  for  classification.  (1903)  25  Op. 
Atty.-Gen.  81. 

Default  on  hearing  of  appeal  —  waiver  by 
gOTemment.  —  Where  importers  who  failed 
throu<?h  inadvertence  to  appear  on  the  hear- 
ing of  an  appeal  taken  by  them  to  the  Board 
of  General  Appraisers,  which  entered  a  de- 
fault, and  aflirmed  the  action  of  the  collector, 
afterward  applied  for  and  obtained  an  order 
from  tlie  Circuit  Court  directing  further  tes- 
timony to  be  taken,  and  the  government  made 
no  objection  to  such  order,  and  appeared  pur- 
suant thereto,  and  cross-examined  the  wit- 
nesses, it  waived  the  right  to  raise  the  objec- 
tion thereafter  that  the  appellants  were 
concluded  by  the  default  before  the  board  of 
appraisers.  '  In  re  Myers,  (1903)  123  Fed. 
952. 

"Decision*'  of  collector.  —  Under  this  sec- 
tion which  confers  upon  the  Board  of  General 
Appraisers  power  to  review  decisions  of  the 
collector,  it  has  been  held  that  the  board  had 
jurisdiction  to  review  the  action  of  the  col- 
lectoi"  in  reliquidating  an  entry  although  it 
was  done  piirsuant  to  an  order  of  the  Secre- 
tary of  the  Treasury.  U.  S.  t\  Beebe,  (1903) 
122  Fed.  762,  58  C.  C.  A.  502. 

Correction  of  decision. -->  In  U.  S.  v.  liCem- 
ing,  (1907)  153  Fed.  489,  it  appeared  that 
two  months  after  a  reappraisement  decision 
had  been  made  by  a  Board  of  General  Ap- 
praisers, the  board  amended  it  in  order  to 
correct  an  error.  It  was  held  that  the  cor- 
rection was  illegal. 

SufipeUsion  of  trial  until  pajrment  of  duties. 

—  In  an  action  against  an  importer  for  un- 
paid duties,  the  Circuit  Court  has  ample 
power  to  suspend  the  trial  until  the  importer, 
by  payment  of  the  duties  assessed,  may  put 
himself  in  position  to  try  the  question  as  to 
classification  of  the  goods  before  the  Board 
of  Genor.ll  Appraisers.  U.  S.  r.  Tiffanv. 
(1907)  153  Fed.  969.  83  C.  C.  A.  81;  U.  S.  r. 
Tiffany,   (1007)    154  Fed.  740. 

Mete  delay  in  the  pajrment  of  duties  on  im- 
ported merchandise  does  not  deprive  the 
Board  of  General  Appraisers  of  power  to  pass 
upon  the  question  of  the  proper  classification 
of  imported  merchandise  under  this  section, 
where  a  protest  has  been  filed  within  the  time 
prescribed  in  said  section.  U.  S.  r.  Tiffady, 
(1907)    164  Fed.  740. 

Recovery  of  duties  in  Court  of  Claims.— 
Where  importers  had  failed  to  proceed  for 
the  recovery  of  excessive  duties  by  filing  pro- 
tests, and  thus  securing  a  decision  by  the 
Board  of  General  Appraisers,  as  provided  by 
this  flection,  it  was  held  that  they  were  pre- 
cluded from  recovery  in  the  Circuit  Court  as 
a    Court   of    Claims   under   the   Tucker    Act 
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(Act  of  March  S,  1887,  ch.  359,  24  Stat  L. 
505,  2  Fed.  Stat.  Annot.  80).  Gulbenkian  v. 
U.  S.,  (1909)   175  Fed.  860. 

What  conatitutes  record.  —  Keappraisement 
proceedings  under  section  13  are  separate  and 
distinct  from  protest  proceedings  under  sec- 
tion 14,  and  where  the  legality  of  a  re- 
appraisement  is  challenged  by  proceedings  un- 
der the  latter  section,  the  entire  reappraise- 
ment  record  does  not  become  a  part  of  the 
record  in  the  latter  proceedings,  unless  ex- 
pressly admitted.  Harris  r.  U.  S.,  (1910) 
177  Fed.  475. 

Custom  house  error.  —  In  U.  S.  v,  Wyman, 
(1907)  156  Fed.  97,  84  C.  C.  A.  123,  it  ap- 
peared that  by  a  custom  house  error  the  date 
of  liquidation  was  stated  in  an  entry  as  being 
later  than  it  was  in  fact,  and  a  representative 
of  the  importer  was  thereby  misled;  but  the 
correct  date  was  given  in  both  a  notice  sent 
to  the  importer  and  the  liquidation  bulletin 
posted  for  inspection  by  importers.  It  was 
held  that  the  error  did  not  have  the  effect  of 
extending  the  period  ior  filing  protests,  pre- 
scribed by  section  14. 

CondusiTeneie  of  finding*.  —  Findings  of 
the  Board  of  Greneral  Appraisers,  unless  un- 
supported or  against  the  weight  of  evidence, 
or  additional  evidence  has  been  taken,  will 
not  be  disturbed  by  the  courts  on  appeal. 
Vandiver  v,  U.  S.,  (1907)  166  Fed.  961,  84 
C.  C.  A.  522. 

Concluaiveness  of  reliquidation.  —  A  re- 
liquidation  of  duties  by  a  collector,  like  an 
original  liquidation,  is  conclusive  on  the 
owner  or  importer  under  section  14,  unless 
notice  of  objection  is  given  within  ten  days. 
U.  S.  r.  Mexican  International  R.  Ck).,  (1907) 
151  Fed.  545,  81  C.  G.  A.  61. 

Illegal  Appraisement  not  condndre.  —  To 
the  general  rule  that  an  appraisement  by  the 
local  appraiser  is  final  and  conclusive,  unless 
revived  by  reappraisement  proceedings,  there 
is  an  exception  in  caae  the  appraiser  pro- 
ceeded on  a  wrong  prindple,  as  oy  advancing 
the  value  of  merchandise  not  examined  by 
him.  In  such  case  the  importer  may  pursue 
the  remedy  prescribed  in  this  section.  U.  S. 
V.  Beer,  (C.  C.  A:  1906)  150  Fed.  566,  af- 
firming  (1905)  142  Fed.  199. 

Mandamus  of  general  appraisers.  —  In  the 
event  that  a  Board  of  General  Appraisers, 
after  acquiring  jurisdiction  of  a  case  under 
this  section,  refuses  to  "examine  and  de- 
cide," as  prescribed  in  said  section,  an  im- 
porter would  be  entitled  to  apply  to  the 
proper  court  for  a  mandamus  to  require  the 
board  to  exercise  its  jurisdiction.  Prosser  v. 
U.  S.,  (C.  C.  A.  1907)  158  Fed.  971,  reversing 
154  Fed.  721. 

Duty  on  repairs  —  review  of  assessment  by 
generic  appraisers.  —  The  action  of  a  col- 
lector of  customs  in  assessing  duty  on  the 
cost  of  repairs  of  vessels,  as  provided  in  R. 
S.,  sec.  3114,  2  Fed.  Stat.  Annot.  768,  is 
subject  to  review  by  the  Board  of  General 
Appraisers,  under  the  provisions  of  this  sec- 
tion ji^ving  said  board  jurisdiction  to  review 
decisions  of  collectors  of  customs  ''  as  to  the 
rate  and  amount  of  duties  chargeable  upon 
imported  merchandise,  including  all  dutiable 
costs  and   charges,   and  as  to   all   fees   and 


exactions  of  whatever  diaracter  (except  duties 
on  tonnage)."  U.  S.,  «.  Geo.  Hall  Coal  Co., 
(1905)  134  Fed.  1008,  afpfrmed  (C.  C.  A. 
1906)   142  Fed.  1039. 

Duty  of  collector  to  xeliqnidate.  —  Where, 
under  this  section,  the  Board  of  General  Ap- 
praisers sustains  an  importer's  protest  against 
the  assessment  of  duty  by  a  collector  of  cus- 
toms, it  becomes  the  duly  of  the  collector  to 
reliquidate  the  entry  in  accordance  with  the 
board's  decision.  U.  S.  v.  Dickson,  (C.  C.  A. 
1005)  139  Fed.  251,  affirming  (1904)  131 
Fed.  573. 

Finality  of  assessment.  —  In  an  action  by  ' 
a  collector  of  customs  against  an  importer 
for  a  balance  of  duties  found  due  on  reliqul- 
dation  of  an  entry,  it  was  held  that  the  im- 
porter could  not  defend  on  the  ground  that 
the  assessment  was  incorrect,  because  section 
14  provides  that  the  decision  of  the  collector 
shall  be  final  and  conclusive  against  the  im- 
porter, unless  reviewed  by  the  Board  of  Gen- 
eral Appraisers.  The  importer  could  seek 
bis  remedy  for  erroneous  assessment  only 
through  the  method  prescribed  in  said  section, 
which  requires  that  the  duties  shall  be  paid 
under  protest  and  the  matter  brought  before 
the  Board  of  General  Appraisers  for  decision. 
Louisville  Pillow  Co.  r.  U.  S.,  j[C.  C.  A.  1906) 
144  Fed.  386. 

A  reliqnidation  has  all  the  validity  of  the 
original  liquidation,  and,  when  made,  becomes 
the  liquidation  in  lieu  of  the  original,  and 
must  be  treated  as  such,  under  this  section, 
providing  that  protests  against  the  assess- 
ment of  duty  must  be  filed  within  ten  days 
after  "  liquidation."  Louisville  Pillow  Co.  v. 
U.  S.,  (C.  C.  A.  1906)   144  Fed.  386. 

Action  hk  court  for  recovery  bus  appeal 
to  general  appraisers.  —  In  an  action  by  im- 
porters against  the  collector  of  customs,  in  a 
Circuit  Court,  for  the  recovery  of  excessive 
duties,  a  verdict  was  directed  for  the  im- 
porters for  a  part  of  the  claims  made,  and 
against  them  for  the  remainder,  judmenl 
being  rendered  and  satisfied  on  that  basis.  It 
was  held  that  the  entire  matter  thus  became 
rea  ad  judicata,  and  the  importers  could  not 
by  subsequent  proceedings  before  the  Board 
'  of  United  States  General  Appraisers  have  a 
further  recovery  on  the  merchandise  as  to 
which  said  verdict  had  been  adverse.  U.  S. 
r.  Johnson,  (1906)   145  Fed.  1018. 

Voluntary  satisfaction  of  protest  by  col- 
lector.—  In  Gulbenkian  r.  Stranahan,  (1907) 
158  Fed.  836,  it  appeared  that  a  collector  of 
customs  sustained  an  importer's  protest 
against  the  assessment  of  duty,  instead  of 
transmittin^f  the  protest  to  the  Board  of  Gen- 
eral Appraisers  for  decision,  under  section 
14.  It  was  held  that  the  provisions  of  the 
Act  were  as  well  complied  with  by  this  action 
as  they  would  have  been  by  transmission  of 
the  case  to  the  board. 

Protest  against  tentative  liquidation. — 
Where  an  importer  filed  a  protest  against  a 
tentative  liquidation  of  an  entry,  it  was  held ' 
that  this  action  did  not  preclude  him  from 
filing  another  protest  against  the  final  liqui- 
dation subsequently,  regardless  of  whether  at 
the  time  of  making  the  first  protest  he  re- 
garded the  first  liquidation  as  final,  and  not 
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tenUtivc.    U.  S.  r.  Franklin  Sugar  Befining 
Co.,  (1905)  137  Fed.  677. 

Beriev  «f  flading  of  fact.  —  In  Neresheimer 
9.  U.  S.,  (1904)  136  Fed.  86,  68  C.  C.  A.  654, 
Ttvening  (1003)  131  Fed.  977»  findingB  of 
fact  \tj  a  Board  of  General  Appraisers  were 


reviewed  by  the  court  on  appeal,  where  it 
appeared  that  the  decision  was  made  bv 
general  appraisers  who  did  not  hear  the  testi- 
mony, which  was  all  taken  before  another 
general  appraiser,  who  did  not  himself  sign 
the  decision. 


V0i.  II,  p.  627,  sec.  15. 

Aocndment.  —  This  section  was  amended 
by  Act  of  May  27,  1906,  ch.  205,  35  Stat.  L. 
403,  1900  Sunp.  Fed.  Stat.  Annot.  109. 

time  for  nlmg  applkationa  for  review. — 
The  prorision  in  this  paragraph  that  applica- 
tions for  review  of  decisions  of  the  Board  of 
General  Appraisers  should  be  filed  "within, 
thirty  davs  next  after  such  decision,  and  not 
afterwaras,"  is  mandatory;  and  a  delay  of 
one  day  beyond  the  period  prescribed  is  as 
fatal  as  a  longer  period.  An  application 
ftkd  after  thirty  days  must  be  dismissed  for 
want  of  jurisdiction.  Carriere  v,  U.  S., 
(1906)  163  Fed.  1009, 

Finding  of  fact. —  On  appeal  from  the 
Board  of  General  Appraisers  the  Circuit 
Court  should  not  disturb  the  board's  findings 
OD  doubtful  questions  of  fact,  especially  as  to 
questions  which  turn  upon  the  intelligence 
and  credibility  of  witnesses  produced  l^fore 
the  board.  Balaban  r.  U.  S.,  ( 1909)  174  Fed. 
832.  Compare  U.  S.  v.  Proctor,  (C.  C,  A. 
1906)  145  Fed.  126,  affirming  (1905)  130  Fed. 
586. 

Where,  on  appeal  from  a  classification  for 
duty,  the  testimony  as  to  the  commercial 
designation  of  the  article  was  not  only  con- 
flktiog,  but  so  closely  balanced  as  to  render 
it  di&ult  to  say  on  which  side  the  weight 
of  evidence  lay,  it  was  held  that  the  finding 
of  the  board  of  appraisers  on  such  issue 
would  not  be  disturbed.  Gabriel  v.  U.  S., 
(C.  C.  A.  1903)  123  Fed.  296. 

The  rule  that,  in  reviewing  decisions  of 
the  Board  of  General  Appraisers  under  sec- 
tion 15,  eourts  should  not  disturb  the  board's 
findings  on  doubtful  questions  of  fact,  does 
not  extend  to  a  case  where  there  is  no  ex- 
press evidence  or  express  finding  on  the  sub- 
ject Oallenkamp  v.  Wyman,  (1906)  178 
Fed.  460. 

A  finding  of  the  Board  of  General  Ap- 
praisers upon  legitimate  evidence  will  not 
be  reversed,  where  the  sole  substantial  state- 
nent  relied  upon  for  reversal  consists  of  an 
informal  acknowledgment  made  by  a  foreign 
merchant.  Baldwin  v.  U.  S.,  (1905)  130 
Fed.  1005. 

Effect  of  failure  to  give  evidence  before 
tppniieis. — The  importers,  in  a  protest  case 
pending  before  the  Board  of  General  Ap- 
praisers, having  failed,  after  due  notice,  to 
introduce  the  evidence  necessary  to  sustain 
tiicir  contention,  the  board  thereupon  over- 
mled  the  protest,  and  the  importers  appealed 
to  the  Circuit  Court.  It  was  held  that  the 
decision  of  the  board  should  be  affirmed, 
though  it  appeared  that  the  contention  of  the 
importers  was  correct.  Donat  r.  U.  S., 
(1000)  124  Fed.  463. 

SvflldeDcy  of  petition.  —  Under  this  sec- 
tion preseribing  that  petitions  for  review  of 


decisions  of  the  Board  of  General  Appraisers 
shall  contain  "  a  concise  statement  of  the  er- 
rors of  law  and  fact  complained  of,"  a  peti- 
tion alleging  that  imported  merchandise 
should  have  been  held  to  be  covered  by  a 
certain  paragrsph  of  the  free  list  of  a  Tariff 
Act  is  not  sufficient  when  in  fact  the  mer- 
chandise comes  within  another  paragraph  of 
such  list.  Vandegrift  v.  U.  S.,  (1907)  154 
Fed.  923. 

Evidence  —  Competency,  —  Though  this 
section  makes  competent  evidence  admitted 
by  the  board,  the  court  may  attach  very 
slight  weight  to  such  evidence.  Knauth  t;. 
U.  S.,  (1907)  155  Fed.  144. 

Ew  parte  evidence,  —  There  is  no  provision 
for  any  relaxation  of  the  ordinary  rules  of 
evidence  in  taking  proofs  before  United 
States  general  appraisers,  and  ew  parte  affi- 
davits are  not  admissible  before  a  general 
appraiser  sitting  as  referee  for  the  intro- 
duction of  evidence  in  the  Circuit  Court  as 
provided  in  section  15.  White  v,  U.  S., 
(1896)  154  Fed.  175;  U.  S.  v,  Zucca,  (1909) 
175  Fed.  578. 

Additional  evidence.  —  Where  importers 
appeared  before  the  Board  of  General  Ap- 
praisers and  submitted  their  protests,  with- 
out introducing  any  evidence  in  support  of 
their  allegations,  it  was  held  that  on  appeal 
to  the  Circuit  Court  they  would  not  be  allowed 
to  introduce  any  evidence.  Allen  r.  U.  S., 
(1904)  127  Fed.  777;  Plummer  v,  U.  S.,  (C. 
C.  A.  1908)  166  Fed.  730,  affirming  (1907) 
160  Fed.  284. 

The  rule  that  no  evidence  may  be  intro- 
duced on  appeal  from  the  Board  of  Gieneral 
Appraisers  by  the  importer,  where  he  offered 
none  before  the  board,  has  been  held  to  apply 
even  though  he  failed  to  receive  the  board's 
notice  of  hearing,  where  the  failure  was  due 
to  his  own  fault.  Maurer  r.  U.  S.,  (1907) 
160   Fed.   228. 

The  court  will  permit  the  importer  to  in- 
troduce evidence  on  the  appeal,  if  it  appears 
that  it  was  not  the  impoi^r's  fault  that  the 
evidence  was  not  presented  to  the  board. 
Cowl  V.  U.  S.,  (1900)  124  Fed.  475. 

An  importer  is  not  precluded  from  intro- 
ducing new  evidence  in  the  Circuit  Court,  on 
appeal  from  the  Board  of  General  Appraisers, 
if  he  introduced  some  new  evidence  before  the 
board.  Mendelson  r.  U.  S.,  (C.  C.  A.  1907) 
154  Fed.  33,  reversing  (1906)  146  Fed.  78; 
Wolff  V.  U.  S.,  (1909)   168  Fed.  970. 

Where  a  decision  of  a  collector  of  customs 
as  to  the  duti ability  of  imported  merchandise 
is  under  review  by  the  Board  of  General  Ap- 
praisers or  the  courts,  his  findings  of  fact, 
when  based  on  no  other  evidence  than  that 
afforded  by  the  articles  themselves,  may  be 
reversed  without  any  further  evidence.    The 
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colleetor,  th<i  board,  and  th«  courts  are  all 
ec^ually  entitled  to  avail  themselves  of  suob 
information  «as  may  be  derived  from  an  in- 
spection of  the  articles  in  connection  with  the 
lietB  of  eommoB  knowledge  and  experienoe,  of 
which  judicial  notice  may  be  taken.  U.  8. 
r.  Strauss,  (C.  C.  A.  1905)   136  Fed.  185. 

Objection  to  additional  evidence  —  token 
taken,  —  On  appeal  from  the  Board  of  Gen- 
eral Appraisers,  under  this  section,  .the  im- 
porters nt^d  taken  some  evidence  in  the  Cir- 
cuit Court,  when  the  goyernment  objected  to 
the  introduction  of  further  evidence  because 
none  had  been  offered  before  the  board.  It 
was  held  that  the  fact  that  this  objection 
might  have  been  raised  at  an  earlier  stago 
of  the  proceedings  did  not  estop  the  govern- 
ment from  relying  on  it  when  raised.  Pliun- 
mer  v.  V,  S.,  (C.  C.  A.  1908)  166  Fed.  730, 
affir^ning  (1907)   160  Fed.  284. 

Further  cumulative  evidence.  —  Importers 
should  present  to  the  Board  of  General  Ap- 
praisers all  the  evidence  which  they  can 
produce,  and  on  appeal  to  the  Circuit  Court 
little  weight  should  be  giv«n  additional  cumu^ 
lative  eyidence  which  could  easily  have  been 
laid  befdr^  the  board.  Bromley  r.  U.  S., 
(1907)   154  ¥«d.  399. 

MoDclud^d  evidence,  —  Under  section  15, 
where  it  is  deaired  that  evidence  excluded 
by  the  Board  of  General  Appraisers  should, 
on  appeal  to  the  Circuit  Court,  be  passed  on 
by  the  court,  it  is  requisite  either  that  an 
ei^ception  ahould  be  taken  to  the  board's 
ruling  excluding  the  evidence,  and  the  mat- 
ter brought  before  the  court  in  the  assign- 
ments of  error,  or  that  the  evidence  should 
be  offered  as  additional  evidence  in  the  man- 
ner provided  in  said  section.  Harris  v, 
U.  S.,  (1910)   177  Fed.  475. 

Hearing  de  noYO.  —  Under  this  section  a 
Circuit  Court  has  power,  on  appeal' from  a 
decision  of  the  Board  of  (3reneral  Appraisers, 
to  direct  additional  testimony  to  he  taken 
and  to  hear  the  case  de  novo;  and  this  may 
be  done  notwithstanding  the  entry  of  a  de- 
fault against  the  importers,  who  were  the 
appellants,  by  the  Board  of  Appraisers,  where 
such  default  has  been  waived.  In  re  Myers, 
(1903)   123  Fed.  952. 

Aasignmeuts  of  error.  —  On  appeal  from 
the  Board  of  General  Appraisers  the  Circuit 
Court  will  not  consider  whether  a  protest 
decided  by  the  board  was  sufficient,  unless  the 
question  of  insufficiency  is  raiaed  by  the  as- 
signment of  errors.  U.  S.  t7.  Hempstead, 
(1910)   180  Fed.  956. 

In  U.  S.  V,  Hempstead,  (1910)  180  Fed. 
056,  on  an  appeal  from  the  Board  of  (General 
Appraisers,  error  was  assigned  on  the  point 
that  the  board  had  erred  in  holding  the 
merchandise  in  question  to  be  free  of  duty. 
It  was  held  that  this  assignment  related  to 
the  nneritB,  and  was  not  sufficiently  compre- 
hensive to  include  the  point  of  the  sufficiency 
of  the  protest  passed  on  by  the  board. 

On  appeal  from  the  Board  of  General  Ap- 
praisers an  importer  made  eight  assignments, 
in  none  of  which  was  the  point  ultimately 
rflied  upon  referred  to  more  specifically  than 
\xy  two  general  asaignmehta  —  that  the  board 
hsd  err«&  ^^iB  Qverruling  the  protests"  and 


"  in  not  sustaining  the  protests."  It  was 
held  that  as  the  protests  did  not  contain  the 
point  relied  upon,  there  had  been  a  sufficient 
compliance  with  the  Yequirement  in  section 
15,  of  *'  a  concise  statement  of  the  errors  of 
law  and  fact  complained  of."  U.  S.  v,  Loew- 
enthal,  (1909)   175  Fed.  777,  99  C.  C.'A.  340. 

In  U,  S.  V,  Hatters'  Fur  Exch..  (1907)  163 
Fed.  595,  it  appeared  that  the  board  sustained 
the  more  favorable  of  the  two  alternative  con- 
tentions made  in  an  importer's  protest.  The 
government  appealed  to  the  Circuit  Court, 
asserting  in  the  assignment  of  errors  that 
the  board's  decision  was  erroneous,  and  that 
the  merchandise  siiould  have  been  held  to 
have  been  properly  assessed.  It  was  held 
that  the  court  might  decide  the  merchandise 
to  be  dutiable  in  accordance  with  the  im- 
porter's alternative  contention,  notwithstand* 
ing  the  absence  of  a  specific  assignment  on 
that  point  by  the  government. 

In  making  the  assignments  of  error,  on  ap- 
peal from  a  decision  of  the  Board  of  General 
Appraisers,  under  section  15,  an  importer 
omitted  from  his  specific  assignments  a  refer- 
ence to  the  provision  of  law  under  which  his 
merchandise  sbouki  have  been  classified, 
though  such  provision  h4d  been  referred  to  in 
his  protest,  which  was  passed  on  by  the 
board;  but  he  added  a  general  assignment 
that  "  the  protest  should  l^  sustained  an<!  tho 
collector's  decision  reversed."  It  was  held 
that  said  general  assignment  did  not  raise 
any  questions  additional  to  those  raised  by 
the  specific  assignments,  and  that  it  did  not, 
by  referring  to  the  protest,  have  the  effect  of 
making  the  protest  a  part  of  the  petition 
so  as  to  remedy  the  omission  of  the  correct 
eontention.  Vandegrift  r.  U.  S.,  (1907)  154 
Fed    923 

In  U.  S.  i\  Brown,  (1903)  127  Fed.  793,  62 
C.  C.  A.  473,  afirming  121  Fed.  606,  it  ap- 
peared that  on  an  appeal  from  a  decision  of 
the  Board  of  (General  Appraisers,  a  state- 
ment of  twenty -one  errors  was  made,  nineteen 
of  them  relating  to  the  merits,  while  the  last 
two  were  general,  alleging  only  that  the 
"board  erred  as  a  mat&r  of  law."  It  was 
held  that  these  two  assignments  should  be 
construed  with  reference  to  the  preceding 
nineteen,  and  not  as  raising  the  question  of 
the  validity  of  the  protest  on  which  the  pro- 
ceedings before  the  board  were  based;  it  was 
held  also  that  statements  so  general  in  form 
were  not  in  compliance  with  the  requirements 
for  appeals  under  this  section  wherein  "  a 
concise  statement  of  the  errors  of  law  and 
fact  complained  of"  is  prescribed. 

Amendment  of  aasignments  or  error.  —  On 
appeal  from  a  decision  of  the  Board  of  Gen- 
eral Appraisers  under  this  section,  in  which 
the  time  for  taking  further  evidence  has  ex- 
pired and  which  has  come  to  trial  in  the 
Circuit  Court,  the  assignments  of  error  may 
not  be  amended.  Vandegrift  v.  U.  S.,  (1907) 
164  Fed.  923. 

Shifting  membership  ia  board  of  gmeral 
Appraisers.  —  On  review  of  a  decision  of  the 
Board  of  General  Appraisers  the  regularity  of 
the  board's  procedure  niiay  not  properly  be 
challenged  on  the  ground  of  the  presence  or 
absence  of  different  general  appraisers  while 
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tlie  testimony  is  being  taken.  U.  S.  r. 
Pierw,  (1005*)  140  Fed.  962,  affirmed  (C.  C. 
A.  1906)  147  Fed.  199. 

Ho  evidence  Against  claesification  of  ap* 
praiien.  —  Where,  on  appeal  from  the  deci- 
sion of  the  Board  of  General  Appraiaera  af- 
finning  the  collectors'  claasification  of  im- 
ported mercbandiae,  there  ia  no  evidence  to 
overthrow  the  classification,  the  decision  of 
the  board  must  stand.  Bailey  v.  U.  S., 
(1903)  122  Fed.  751. 

Taking  taatimoAy  beyond  Junadiction  of 
coart.  — Where  a  referee  has  been  appointed 
by  the  Circuit  Court  to  take  further  testi* 
mony  on  appeal  from  the  Board  of  General 
Appraisers,  under  this  section,  the  court  is 
without  authority  to  direct  the  referee  to 
take  testimony  beyond  its  territorial  limits., 
irrespective  of  the  referee's  willingness  to  go. 
Xordlinger  v.  U.  S.,  (1900)   174  Fed.  833. 

Return  of  record.  —  The  provision  in  this 
section  that  on  appeal  to  the  Circuit  Court 
the  Board  of  General  Appraisers  shall  return 
"  the  record  and  the  evidence  taken  by  them," 
does  not  require  the  return  of  evidence  which 
was  excluded.  Harris  i?.  U.  S.,  (1910)  177 
Fed  475. 

Weight  given  opinions  of  general  appraiaars. 
— The  opinions  of  experts  like  the  General 
Appraisers,  who  are  especially  familiar  with 
such  controversies,  should  in  close  cases  be 
given  considerable  weight  by  the  courts  in 
reviewing  decisions  of  the  Board  of  General 
Appraisers.  U.  S.  v.  Leigh,  (1908)  159  Fed. 
314. 

Vol  II,  p.  630,  sec.  19. 

SemeAies  are  ezduaiye.  —  Under  this  and 
the  preceding  sections,  containing  a  system 
for  the  correction  of  errors  in  the  exaction 
of  import  duties,  and  providing  that  when 
the  duty  on  imported  merchandise  is  based 
on  the  value  thereof  the  duty  shall  be  as- 
sessed  on  the  actual  market  value  or  whole- 
sale price  in  the  principal  markets  of  the 
country  from  whence  imported,  an  importer 
of  wool  subject  to  a  duty  under  Schedule  K, 
dividing  wool  into  classes  and  fixing  a  duty 
baeed  on  valuation,  must  conform  to  the 
statutory  method,  on  the  appraiser's  increas- 
ing the  valuation  over  the  amount  stated  in 
the  invoice,  and  thereby  subjecting  the  im- 
porter to  a  higher  duty,  and  where  he  fails 
to  take  the  requisite  steps  to  secure  a  cor- 
rection of  the  errors,  if  any,  the  decisions  of 
the  appraisers  and  collector  as  to  value, 
classification,  rate,  and  amount  are  final,  and 
the  importer  may  not  recover  excessive 
duties  paid.  Oulbenkian  r.  U.  S.,  (C.  C.  A. 
1911)  186  Fed.  133,  affirming  (1909)  175 
Fed.  860. 

Apportionment  of  cost  of  coverings.  —  This 
wetion  provides  no  method  for  apportioning 
the  cost  of  the  coverings  when  they  contain 
merchandise  of  diflTerent  kinds.  In  Rice  v. 
U.  &,  USOS)  128  Fed.  195,  it  was  held  that 
such  method  of  apportionment  must  be 
adopted  as  seemv  most  equitable  and  just, 
and  that  with  regard  to  ^hosiery  in  lots  of 
different  values,  contained  in  the  same  out- 
side cases,  where  each  dozen  of  the  hosierr 


Hulittgs  in  other  circuits.  —  In  suits  of  the 
character  of  customs  litigation,  uniformity 
in  the  judgments  of  the  oourts  of  first  in* 
stance,  as  well  as  in  those  of  the  appellate 
tribunals,  is  desirable,  and  where  no  direct 
attack  has  been  made  upon  a  prior  adjudica- 
tion by  a  Circuit  Court  of  the  questions  sub- 
se(}uently  sought  to  be  raised  in  a  similar 
suit  in  the  Court  of  Appeals  ia  another  cir- 
cuit, such  prior  adjudication  should  be  fol- 
lowed, unless  clearly  erroneous.  Hill  r. 
Franoklyn,  (1908)  162  Fed.  880,  89  C.  C.  A. 
570. 

Burden  of  proof.  —  Where  an  importer  chal- 
lenges by  legal  prooeedings  the  correctness  of 
the  assessment  of  duty  by  a  collector  of  cus- 
toms, the  question  to  be  decided  is  not 
whether  the  collector  was  wrong,  but  whether 
the  importer  is  right,  and  therefore  the  bur- 
den is  on  him  to  establish  the  correctness  of 
his  contention.  Legg  v.  U.  B.,  (C.  C.  A. 
1908)  163  Fed.  1006,  affirming  (1907)  154 
Fed.  858. 

Review  of  findings  when  reoord  incomplate. 
—  Where,  on  review  by  a  Circuit  Court  of  a 
decision  of  the  Board  of  General  Appraisers, 
under  this  section,  the  record  returned  by  the 
board  was  defective  by  reason  of  the  loss  of 
the  evidence  on  which  the  board's  findings 
were  based,  it  waa  held  that  no  other  evi- 
dence being  presented,  it  must  be  conclusively 
presumed  that  the  findings  by  the  board  were 
proper  and  justifiable.  Schoellkopf  v.  U.  S., 
(1906)   147  Fed.  855. 


occupied  about  the  same  space,  the  cost  of  the 
cases  should  be  distributed  among  the  differ- 
ent lots  according  to  the  number  of  dozens 
of  the  hosiery,  and  not  according  to  value. 

Under  this  section  it  has  been  held  as  to 
importations  of  goods  in  bottlei^,  which  are 
dutiable  under  one  provision  of  the  Tari^  Apt 
and  the  bottles  under  another,  that  the  value 
of  the  cases  containing  the  goods  should  be 
distributed  between  the  bottles  and  their  con^ 
tents  according  to  the  value  of  each,  the 
value  of  the  bottles  for  this  purpose  being  in- 
clusive of  the  cost  of  their  fittings,  consisting 
of  corks,  caps,  capsules,  labels,  and  wiring. 
Leggett  r.  U.  S.,  (1905)  138  Fed.  970. 

Preaumption  as  to  inclusion  of  coveringe. 
—  A  reappraisement  return  by  a  Board  of 
General  Appraisers  as  to  the  value  of  im- 
ported chocolate  failed  to  state  whether  the 
value  of  the  coverings  was  included  in  the 
value  Rtated  in  the  return.  It  was  held  that 
under  this  section  it  should  be  presumed  that 
such  value  was  included,  notwithstanding  that 
paragraph  281  provides  that  the  dutiable 
value  of  chocolate  shall  not  include  the  value 
of  plain  wooden  coverings.  U.  S.  v.  Leeming, 
(1907)    153  Fed.  480. 

Converters'  commiations.  —  Under  this  sec- 
tion requiring  appraised  value  to  include,  be- 
sides coverings,  etc.,  "  all  other  costs,  charges, 
and  expenses  incident  to  placing  the  merchan- 
dise in  condition,  packed  ready  for  shipment 
to  the  I"'nited  States,"  an  invoice  item  de- 
scribed ns  a  "converter's  commission"  was 
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80  included.  It  was  held  that  this  inclusion 
was  proper,  so  far  as  it  covered  converters' 
services  in  having  the  goods  dyed  and  fin- 
ished,  and  in  the  absence  of  evidence  to  the 
contrary  it  would  be. presumed  to  be  correct 
as  to  any  other  elements  of  the  item.  £r- 
langer  v,  U.  S.,  (C.  C.  A.  1907)  154  Fed.  949, 
affirming  162  Fed.  67ei. 

EzcesslTe  invoice  value. —  The  provisions 
in  sections  7,  19,  that  "duty  shall  not  .  .  . 
be  assessed  .  .  .  upon  less  than  the  invoice 
.  .  .  value,"  and  that  "duty  shall  be  as- 
sessed upon  the  actual  market  value  .  .  . 
at  the  time  of  exportation/'  when  construed 
together,  mean  that  the  dutiable  value  shall 
in  no  case  be  fixed  at  less  than  the  purchase 
price  of  the  goods;  and  where  subsequently 
to  the  purchase  of  goods  for  import  to  the 
United  States  the  market  value  of  such  goods 
decreases,  the  goods  are  nevertheless  dutiable 
on  the  basis  of  the  price  paid.  Ullraann  17. 
U.  S.,  (1910)  177  Fed.  567.      . 

Market  value.— In  U.  S.  v.  Downing,  (1904) 
131  Fed.  653,  afflrmed  (C.  C.  A.  1905)  139 
Fed.  1,  3,  it  was  held  in  regard  to  merchan- 
dise imported  from  France,  that  its  "  market 
value,"  as  defined  in  this  section,  does  not 
include  the  amount  of  certain  internal  reve- 
nue imposts  of  that  country  known  as  the 
"  oetrtn  tax  "  and  the  "  if  rot*  de  ville,'*  which 
are  not  general  in  tlieir  application,  but  vary 
with  the  locality,  and  which  are  not  collected 
if  the  merchandise  is  exported. 

"Condition."  —  Where  practically  all  the 
output  of  a  china  manufacturer  was  sold  to 
the  United  States,  it  was  held  that  special 
classes  manufactured  for  European  trade 
could  not  be  said  to  be  in  "  condition "  to 
supply  the  American  trade,  within  the  mean- 
ing of  section  19,  providing  that  dutiable 
value  shall  be  determined  according  to  the 
"  condition  in  which  .  .  .  merchandise  is 
there  bought  and  sold  for  exportation  to  the 
United  States."  U.  S.  v,  Haviland,  (1909) 
167  Fed.  414,  affirmed  (1910)  177  Fed.  176, 
100  C.  C.  A.  637. 

Principal  market.  —  In  U.  S.  v.  Haviland, 
(1909)  167  Fed.  414,  affirmed  (1910)  177 
Fed.  175,  100  C.  C.  A.  637,  it  appeared  that 
the  entire  output  of  a  china  manufacturer  in 
Limoges  was  exported  to  the  United  States 
directly  from  Limoges,  except  a  small  amount 
of  special  classes,  which  was  disposed  of  in 
Paris  to  European  trade;  the  wholesale  busi- 
ness in  Paris  being  less  than  four  per  cent,  of 
said  exportations  to  the  United  States.  It 
was  held  that  for  the  goods  shipped  to  Amer- 
ica, Limoges,  and  not  Paris,  was  the  "prin- 
cipal market,"  within  the  meaning  of  section 
19. 

Mixed  wools  purchaied  at  same  price.  —  In 
Gulbenkian  v.  U.  S.,  (1907)  153  Fed.  858,  83 
C.  C.  A.  40,  it  appeared  that  white  and  col- 
ored wools  were  sold  together  in  the  Bagdad 
market  at  one  price,  without  any  distinction 
as  to  color;  this  being  in  accord  with  im-* 
memorial  practice  in  that  market.  It  was 
held  that  in  finding  "the  actual  market 
value  ...  in  the  principal  markets  of  the 
country  whence  imported,  and  in  the  condition 
in  which  such  merchandise  is  there  bought 
and.  sold    for    exportation    to    the    United 


States,"  under  section  19  both  kinds  of  wool 
should  be  appraised  at  the  same  price,  in  ac- 
cordance with  the  manner  of  purchase,  with- 
out regard  to  any  difference  in  value  which 
may  attach  to  each  kind  in  any  other  country. 

Unusual  coverings  —  Duties  addiiUmaU  -^ 
The  "additional  duty"  provided  for  in  this 
section  for  unusual  coverings  is  not  a  substi- 
tute for  the  usual  duty  on  coverings  which 
accrues  by  including  their  cost  in  the  dutiable 
value  of  their  contents,  as  also  provided  in 
this  section;  but  both  duties  should  be  im- 
posed, the  latter  because  the  coverings  sub- 
serve a  use  in  transportation,  and  the  former 
because  they  subserve  an  additional  use  after 
transportation.  U.  S.  v»  Park,  (C.  C.  A. 
1907)  152  Fed.  142,  rexfersing  (1906)  142 
Fed.  202. 

Tea  caddies,  —  Certain  patent  tin  cases  or 
chests  known  as  "Toohey's  Patent,  Excelsior 
Tea  Caddies,"  which  are  used  as  coverings  in 
the  transportation  of  tea,  and  which,  after 
having  subserved  that  purpose,  are  used,  and 
are  designed  to  be  used,  for  other  purposes, 
are  subject  to  the  additional  duty  provided  in 
section  19,  "for  any  unusual  article  or  form 
designed  for  use  otherwise  than  in  the  hona 
fide  transportation"  of  merchandise  to  the 
United  States.  Jackson  v.  Siegfried,  (19(H) 
126  Fed.  837. 

"Needle  cases,  —  Furnished  needle  cases, 
consisting  of  books  or  oases  for  holding 
needles  during  transportation  and  while  the 
needles  in  tliem  are  being  used,  are  not  usual 
coverings,  beins  used  otherwise  than  in  htma 
fide  transportation  of  the  needles,  within  the 
meaning  of  this  section.    Guthman  v.  U.  8., 

(1906)  148  Fed.  332;  U.  S.  r.  Dieckerhoff, 
(C.    C.    A.    1908)     160   Fed.    449,    affiirming 

(1907)  151  Fed.  957. 

Cases  and  similar  coverings.  —  The  provi- 
vision  in  this  paragraph  that  the  value  of 
"cases  .  .  .  and  similar  coverings"  shall 
be  added  to  the  dutiable  value  of  their  con- 
tents, includes  tin  cans  and  stoneware  re- 
ceptacles. Austin  V.  U.  S.,  (C.  C.  A.  1909) 
171  Fed.  79. 

Filled  bottles.  —  That  part  of  this  section 
which  prescribes  that  the  dutiable  value  of 
imported  goods  subject  to  an  (ui  valorem 
rate  of  duty  shall  include  the  cost  of  the  cov- 
erings, and  other  expenses  incident  to  pre- 
paring the  goods  for  exportation,  does  not 
apply  to  filled  bottles  containing  olive  oil, 
•which  is  subject  to  a  specific  duty  though 
filled  bottles  are  specifically  enumerated  as 
subject  to  an  ad  valorem  duty  in  paragraph 
90.  Hayes  v,  U.  S.,  (C.  C.  A.  1906)  150  Fed.  63. 

Gelatin  capsules  containing  a  medicine  are 
not  "coverings,"  within  the  meaning  of  the 
tariff  laws,  not  being  for  transportation,  but 
an  essential  part  of  the  article.  U.  S.  r. 
Lehn,  (1909)   172  Fed.  171. 

Stone  bottles.  —  The  value  of  stone  bottles 
filled  with  ad  valorem  goods  (ink)  should 
not  be  added  to  the  dutiable  value  of  their 
contents,  to  make  up  the  dutiable  value  of 
the  imported,  merchandise,  under  section  19, 
such  bottles  not  being  "coverings,"  within 
the  meaning  of  the  Act.  Kimpton  v.  U.  S., 
(C.  C.  A.  1909)  171  Fed.  78,  reversing  (1908) 
165  Fed.  236. 
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Vol  II,  p.  632,  sec.  20. 

Site  of  duty  applicable.  —  The  provision  in 
leetioo  20,  that  merchandise  in  bonded  ware- 
hoiues  may  be  withdrawn  for  oonsumption 
"on  payment  of  the  duties  and  charges  to 
which  it  may  be  subject  by  law  at  the  time 
of  said  withdrawal,"  means  sucli  payment  as 
the  merchandise  would  be  subject  to  If  im« 
ported  at  the  time  of  withdrawal.  Mosle  v, 
Bidw«I1,  (C.  C.  A.  1904)  130  Fed.  334,  re- 
xemng  (1902)   110  Fed.  480. 

Importations  from  Porto  Sieo  —  Foraker 
Act-In  De  Pass  r.  Bidwell,  (1003)  124 
Fed.  615,  it  was  held  that  section  5  of  the 
Fortker  Act,  providing  a  temporary  govern* 
ment  and  revenues  for  Porto  Rico  (Act  April 
12, 1900,  ch.  101,  31  Stat.  L.  77,  5  Fed.  Stat, 


Annot.  764),  which  provides  that  on  and 
after  the  day  of  its  taking  effect  all  goods, 
wares,  and  merchandise  previously  imported 
from  Porto  Rico,  for  which  no  entry  has  been 
made,  or  entered  without  payment  of  duty, 
and  under  bond  for  warehousing,  etc.,  shall 
be  subject  to  the  duties  imposed  by  the  Act 
upon  the  entry  or  withdrawal  thereof,  is  con- 
stitutional; and  therefore  that  goods  brought 
from  Porto  Rico  after  its  cession,  and  when 
there  was  no  duty  thereon  in  force,  and  vol- 
untarily placed  and  allowed  to  remain  in  a 
bonded  warehouse  by  the  owner  until  after 
such  Act  went  into  effect,  became  subject  to 
the  duty  thereby  imposed  when  withdrawn 
for  oonsumption. 


Vol  II,  p.  632,  sec.  22. 

Foes  OB  packed  paekagjos.  —  Under  this  sec- 
tion abolishing  "  all  fees  exacted  .  .  .  upon 
the  entry  of  imported  goods  and  tlie  passing 
thereof  through  the  customs,"  it  is  not  legal 
to  require  the  payment  of  a  fee  on  packed 


packages  to  defray  the  expense  of  adminis- 
tering the  law  relating  to  such  packages. 
U.  S.  i;.  American  Express  Co.,  (1907)  154 
Fed.  996. 


Vol.  II,  p.  633,  sec.  23. 

MauvremeDt  of  damage.  —  In  Oourtin  v. 
U.  8.,  (1906)  143  Fed.  561,  it  appeared  that 
for  the  purpose  of  ascertaining  the  percentage 
of  decay  in  importations  of  fruit,  the  import- 
ers opened  at  least  one  package  in  ten  of  the 
consignments  from  each  shipper;  and  the 
percentage  thus  estimated  was  assumed  to 
prevail  throughout  the  other  packages,  and 
was  accepted  by  the-  bidders  at  the  auction 
sales  held  immediately  on  the  dock.  It  was 
held  that  this  method  of  averaging  consti- 
tnted  a  reasonably  certain  and  sufficient  mode 
of  proof,  and  should  be  accepted  by  the  cus- 
toms officers  as  a  proper  basis  for  making 
allowance  for  the  decayed  fruit. 

In  Benunzio  Fruit  Co.  r.  U.  S.,  (1908)  164 
Fed.  900,  the  evidence  as  to  the  amount  of 
decay  in  imported  rotten  fruit  consisted 
merely  of  proof  as  to  the  percentage  of  decay 
in  five  per  cent,  of  the  packages  imported. 
It  was  held  that  as  the  exact  facts  relative  to 
the  entire  importation  might  have  been  ascer- 
tained, the  evidence  as  to  the  packages  ex- 
amined should  not  be  extended  to  the  pack- 
ages not  examined. 

la  proof  of  the  amount  of  decay  in  an  im- 
portation of  fruit  in  packages,  evidence  was 
fnven  as  to  the  percentage  of  decay  in  certain 
sample  packages  which  represented  each  of 
the  lots  in  question,  had  been  used  as  the 
hasis  of  auction  sales,  and  consisted  of  at 
least  ten  per  cent,  of  all  the  packages.  It 
was  held  that  the  percentage  thus  shown  for 
the  sample  packagets  might  be  taken  as  show- 
ing the  amount  of  decay  in  the  other  pack- 
am  also.  U.  8.  V.  Villari,  ( 1907 )  160  Fed. 
77.  87  C.  C.  A.  233,  o/Jirm»*i^  ( 1906)  147  Fed. 
766,  on  opinion  in  "Stone  r.  Shnllufl.  (1906) 
143  Fed.  486,  74  C.  C.  A.  506. 

Pmit  in  packages.  —  The.  rule  that  fruit 
imported   in  a  rotten  and  wholly  wortliless 


condition  does  not  oonstitute  dutiable  mer- 
chandise applies  as  well  to  fruit  in  packages 
as  to  fruit  m  bulk,  and  in  the  assessment  of 
duty  on  fruit  imported  in  packages  allow- 
ance should  be  made  for  the  decayed  portions. 
Stone  V.  Shallus,  (C.  C.  A.  1906)  143  Fed. 
486,  affirming  (1906)  137  Fed.  674;  Courtin 
V,  U.  S.,  (1906)  143  Fed.  551;  U.  S.  r.  Vil- 
lari, (1907)  160  Fed.  77,  87  C.  C.  A.  233,  of 
firming  (1906)  147  Fed.  766.  on  opinion  in 
Stone  r.  Shallus,  (1906)  143  Fed.  486,  74 
C.  C.  A.  506. 

Rotten  fruit  condenmed  by  health  officers. 
—  In  U.  S.  r.  Courtin.  (1907)  153  Fed.  594, 
it  appeared  that  before  being  unladen,  but 
after  being  free  from  customs  supervision, 
certain*  imported  fruit  was  condemned  by 
local  health  authorities  whenever  a  consid- 
erable portion  of  any  crate  appeared  to  be  de- 
cayed, and  the  entire  contents  of  such  crates 
were  condemned  and  required  to  be  dumped 
in  the  sea,  no  portion  thereof  becoming  a 
subject  of  commerce  within  the  United  States. 
It  was  held  that  such  condemned  fruit  should 
be  treated  as  a  nonimportation,  and  as  not 
dutiable. 

Breach  of  bond  for  return  of  unexamined 
packages.  —  Breach  of  a  bond  given  under 
section  2899  R.  S..  2  Fed.  Stat.  Annot  679. 
for  the  return  of  goods  not  examined  by  cus- 
toms officials,  does  not  affect  the  right  of  the 
importer  to  an  allowance  for  damaged  mer- 
chandise. No  other  or  .different  penalty  is 
contemplated  by  the  bond  or  by  said  section 
than  the  damages  provided  bv  the  bond. 
Habicht  r.  U.  S.,  (1909)  171  Fed.  441. 

Time  for  ezaoiiiution.  —  In  Cuccio  Di  O.  r. 
U.  S..  (1909)  172  Fed.  304,  it  appeared  that 
an  importation  of  lemons  was  not  entered 
until  six  days  after  arrival,  and  was  not  ex- 
amined until  they  had  lain  on  the  dock  for  a 
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week.  It  was  held  that  as  much  loss  prob- 
ably  occurred  by  rotting  during  that  period, 
the  loss  discovered  at  such  exaipination  was 
not  a  sufficient  basis  for  determining  the 
condition  of  the  fruit  at  the  time  of  importa- 
tion. 

Goo48  de8tToye4  before  Importation. — 
Where  portions  of  an  importation  were  so 
damaged  on  the  voyage  as  to  be  entirely 
valueless,  there  was  nothing  left  to  abandon, 
under  the  provision  of  section  23.  6tone  v. 
Shallus,    (C.  C.  A.   1906)    143  Fed.  486,  a/- 


iirmin^   (1905)    ^37  Fed.  674;  Habicht  t'.  U- 
S.,   (1909)    171  Fed.  441. 

In  Villari  r.  U.  8.,  (1906)  147  Fed.  766, 
the  importers  in  ascertaining  the  quantity  of 
decay  in  imported  fruit  did  not  avail  theni- 
selves  of  the  provisions  of  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury  un- 
der section  23.  It  was  held  that  they  were 
not  obliged  to  do  so,  as  that  section  relates 
to  abanuonment,  and  not  to  cases  of  allow- 
ance for  nonimportation,  as  lor  fruit  worth- 
less on  importation. 


Vol.  II,  p.  634,  sec.  24. 

VoluutAry  payment.  — •  In  Flint  Eddy,  etc., 
Trading  Co.  t\  Bidwell,  (1903)  123  Fed.  200, 
it  was  held  that  the  owner  of  a  cargo  of  sugar 
brought  from  the  Philippine  Iskinds,  who 
voluntarih''  paid  the  duty  assessed  thereon  as 
imported  merchandise,  without  objection  or 
protest,  could  not  maintain  an  action  against 
the  collector  to  recover  the  same  on  the 
ground  that  the  sugar  was  not  imported,  and 
the  duty  was  therefore  wrongfully'  and  ille- 
gally exacted. 

Mistake  of  law.  —  Where  excessive  customs 
duties  are  paid  under  a  mistake  of  law  and 
without  protest,  the  payment  is  voluntary 
and  there  can  be  no  recovery.  Gulbenkian  f. 
U.  S.,  (1909)   175  Fed,  860. 

Clerical  error.  —  Where,  in  liquidation,  the 
clerk  miscalculated  the  number  of  square 
yards  in  an  imported  fabric,  it  was  held  that 
it  constituted  a  '*  manifest  clerical  error," 
within  the  meaning  of  section  24.  U.  S.  9. 
Vandegrift,  (C.  C.  A.  1909)  176  Fed.  772,  o/- 
/frwin(7  (1908)  166  Fed.  1017. 

In  Delapenha  «.  U.  S.,  (1909)  175  Fed. 
311,  it  was  held  that  allowance  should  have 
been  made  in  the  dutiable  value  of  an  im- 
portation on  the  ground  of  clerioal  error, 
whore  it  appeared  that  the  shippers  had  failed 
to  note  on  the  invoice  that  the  value  included 
certain  nondutiabic  charges. 

Inasmuch  as  this  section,  relating  to  the 
correction  of  ''manifest  clerical  errors,"  is 
the  latest  deliverance  on  that  subject  and  re- 
lates most  specifically  thereto,  it  controls 
over  Act  June  22,  1874,  ch.  391,  sec.  21,  18 

Vol.  II,  p.  636,  sec.  30. 

New  section.  —  See  Act  of  May  27,  1908,  ch.  205,  sec.  3,  36  Stat.  L.  403,  1009  Bupp.  Fed. 
Stat.  Annot.  111. 


;Stat.  L.  190,  2  Fed.  Stat.  Annot.  760,  rela- 
tive to  the  "settlement  of  duties,"  and  Act 
March  3,  1875,  ch.  136,  sec.  1,  18  Stat.  L.469, 
2  Fed.  Stat.  Annot.  729,  relative  to  the  "  cor- 
rection of  errors  in  liquidation."  U.  8.  V- 
Vandegrift,  (C.  C.  A.  1909)  175  Fed.  772,  a/- 
prming  (1908)   166  Fed.  1017. 

Raliquidation  after  oae  3war.  —  A  manifest 
clerical  error  in  a  liquidation  made  within 
one  year  after  original  entry  cannot  be  eor- 
reeted  more  than  one  year  ^fter  suoh  «ntry, 
because  not  within  the  provision  in  this  sec- 
tion authorizing  the  Secretary  of  the  Treas- 
ury to  correct  8i|ch  errors  **  within  one  y«4r 
of  the  date  of  such  entry,"  as  the  term 
"entry,"  as  here  used,  refers  to  the  docu- 
ment filed  bv  the  importer  on  entry.  U.  S.  «. 
Vandegrift,  (C.  C.  A:  1909)  175  Fed.  77.2,  a/- 
Urming  (1908)   166  Fed.  1017. 

Acceptance  of  principal  ^-  waiver  of  inter- 
est*—  On  the  refund  of  duties  that  had  been 
improperly  exacted,  interest  was  withheld  on 
the  ground  that  there  was  no  appropriation 
for  payment  of  interest,  so  that  the  suni 
repaid  was  the  exact  equivalent  of  the  prin- 
cipal. It  was  held  that  the  acceptance  of  this 
sum  by  the  importer  was  tantamount  to  a 
waiver  of  the  claim  of  interest,  and  could  not 
be  considered  as  a  general  payment  on  ac- 
count, which  the  payee  was  entitled  to  apply, 
first  to  the  extinguishment  of  the  interest, 
and  next  to  part  payment  of  the  principal. 
Bidwell  17.  Preston,  (C.  C.  A.  1908)  160  Fed. 
663. 


Vol.  II,  p.  636,  sec.  2766. 

Placer  gold.  —  The   word  "  merchandise,"   defined   in   section   2766,   includes  placer   gold. 
Six   Parcels   Placer   Gold   t?.    U.    8.,    (1904)   8  Aria.  389,  76  Pac.  473. 


Vol.  II,  p.  636/ sec.  2767. 

"Port  of  Chicago"  defined.  — The  statutes 

of  Illinois  provide  that  the  oity  of  Chicago 
shall  have  jurisdiction  over  Lake  Michigan 
for  a  distance  of  three  miles  beyond  the  city 
limits,  and  the  ordinances  of  that  city  ^rive 
tiie  city  harbor  master  control  over  lake  water 


outwardly  far  the  same  distance,  between  the 
north  «nd  south  lines  of  the  city.  It  was  held 
as  to  certain  barges  in  tow,  which  had  reached 
a  place  within  these  limits*  within  the  outer 
harbor  works,  where  it  was  usual  for  suoh 
a  tow  to  be  broken  up  so  the  barges  might  be 
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taken  to  their  separate  docks^  that  they 
shonid  be  considered  as  in  the  port  of  Chi- 
cago, lor  the  purpos )  of  fixing  the  time  their 
eargoes  became  dutiable,  though  the  arrival 


had  not  been  reported  at  the  barge  otBoe. 
Hartwell  Lumber  Co.  v,V.  S.,  (1904)  128 
Fed.  306,  affirmed  (C.  C.  A.  1905)  142  Fe4. 
432. 


Vol.  II,  p.  638,  sec.  2774. 

open   pifoline    Uoiicli.  — See    under    thia  title,  toI.  2,  p.  762,  «eo.  3097. 


to  the  collector  at  the  letter  port,  which  was 
refu9ed  on  the  ground  that  the  goods  had  not 
reached  that  port.  It  was  held  that  the 
action  of  the  collector  was  justified. 

Refusal  of  tender  —  estoppel.  —  Where,  at 
the  time  of  tendering  entry  of  merahandise, 
there  is  no  existing  right  on  the  part  of  the 
importers  to  have  it  accepted,  nor  duty  on 
the  part  of  the  collector  of  customs  to  accept, 
no  estoppel  against  tlie  government  arises 
through  tliG  fact  that  the  coliector's  refusc^l 
may  have  been  on  wrong  grounds,  the  state- 
ment  of  which  may  have  misled  the  importers 
into  failing  to  renew  the  tender  on  the  proper 
occasion.  U.  S.  v.  Hartwell  Lumber  Co.,  (C. 
C.  A.  1905)  142  Fed.  432,  affirming  (1904) 
128  Fed.  308. 

Rights  of  holder  of  bill  of  lading.  —  Soe 
under  this  title,  vol.  2,  p.  611,  sec,  1. 


Vol.  II,  p.  641,  sec.  2785. 

Inaocoit  buyer  of  smuggled  merchandise. 
—The  innocent  buyer  of  smuggled  merclian- 
dise  is  under  no  liability  to  enter  it  for  the 
payment  of  duty.  Such  payment  would  not 
relieve  a  forfeiture  already  incurred,  nor 
would  failure  to  pay  revive  it  when  once 
barred.  U.  B.  v.  One  Dark  Bay.  Horse,  (1904) 
130  Fed.  240. 

Tune  of  entry.  — In  Ellison  v.  U.  S.,  (1905) 
136  Fed.  969,  affirmed  (C.  C.  A.  1906)  142 
Fed.  732,  it  appeared  that  certain  merchan- 
dise was  imported  at  the  port  of  New  York 
July  24,  1897,  and  there  entered  for  imme- 
diate transportation  to  the  port  of  Phila- 
delphia; and  before  the  Tariff  Act  of  that 
date  had  become  operative  the  importer 
sought  to  enter  the  merchandise  under  the 
Tariff  Act  of  Aug.  27,  1894,  ch.  349,  28  Stat. 
L  509,  and  tendered  an  entry  in  due  form 

Vol.  II,  p.  641,  sec.  2787. 

Amendment.  —  This  section  was  amended 
bv  Act  of  March  2,  1905,  ch.  1306,  33  Stat. 
L.  826,  10  Fed.  Stat.  Annot.  78. 

General  lM>nda  of  sufficiently  large  an 
amount  may,  in  special  cases,  be  lawfully  ac- 
cepted by  collectors  of  customs,  in  lieu  of  the 
special  bonds  of  $1,000  each  required  by  this 
section  from  agents  making  entries  of  im- 
ported merchandise  for  others,  requiring  them 
to  produce  the  declaration  of  the  owner  in 
every  ease  where  goods  may  thereafter  be 

M  II,  p.  642,  sec.  2788. 

Kiflhta  of  holder  of  bill  of  lading.  —  See  under  this  title,  vol.  2,  p.  611,  see.  1. 

Vol.  il,  p.  642,  sec.  2789. 

Rights  of  holder  of  bill  of  lading.  — See  under  this  title,  vol.  2,  p.  611,  eeo.  I. 


imported  witliout  the  same  during  a  specified 
period.     (1904)   26  Op.  Atty.-Gen.  177. 

Penal  bond  of  agent.  —  This  section  re- 
quires collectors  of  customs  to  take  from  an 
agent  or  person  other  than  the  owner  making 
an  entry  of  imported  merchandise,  a  bond  in 
the  penal  sum  of  f  1,000,  with  condition  that 
the  actual  owner  or  consignee  of  the  mer- 
chandise shall  deliver  a  full  and  correct  ac- 
count thereof  according  to  the  terms  and 
specifications  of  that  section.  (1903)  25  Op. 
Atty.-Gen.  66. 


Vol.  W]  p.  642,  $ec.  2795. 

Sea  stores.  —  Under  the  Navigation  Act  of 
March  3,  1897,  ch.  389,  sec.  17,  29  Stat.  L. 
691,  permitting  "  sea  stores "  to  be  trans- 
ferred from  one  vessel  to  another  of  the  line 

Vol.  II,  p.  644,  sec.  2799. 

Xeitluuidiee  imported  by  passenger.  —  Con- 
gress having  prescribed  two  independent  sys- 
t«»s  of  formalities  for  the  importation  of 
personal  effeeia  and  merchandise  not  personal 
effects,  each   complete  in   itself,   undor  this 


without  payment  of  duties,  coal  is  not  "sea 
stores."  U.  S.  v.  Hawley,  (1908)  160  Fed. 
734. 


section  and  the  Customs  Administrative  Act 
(Act  of  June  10,  1890,  ch.  407,  sec.  4,  26  Stat. 
L.  131,  2  Fed.  Stat.  Annot.  612),  respectively, 
it  could  not  have  been  intended  that  both 
should  be   applicable   to   merchandise  which 
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was  imported  by  a  passenger  arriving  ih  the 
United  States,  but  which  was  not  attempted 
to  be  concealed  by  dressing  it  up  as  baggage. 
U.  S.  V.  One  Trunk,  (1909)  174  Fed.  1012. 

False  statement  as  to  articles  not  baggage. 
—  Inasmuch  as  articles  for  sale  which  ac- 
company a  person  arriving  in  the  United 
States  are  not  required  to  he  declared  at  the 
same  time  as  the  passenger's  personal  bag- 
gaee,  an  intentional  misstatement  of  the 
value  of  such  articles  does  not  make  the 
articles  forfeitable,  because  the  importer  was 
under  no  obligation  to  enter  them  or  declare 
their  value  at  that  time,  under  section  2799, 
relating  to  "  baggage."  U.  S.  t*.  One  Trunk, 
(1909)  175  Fed.  1012. 


Jewelry  worn  upon  the  person.  —  Where  a 
passenger  on  a  steamer  purchased  a  pearl 
necklace  before  her  departure  from  Paris,  and 
by  reason  of  its  value  wore  the  same  about 
her  neck  when  she  mi^de  her  declaration  for 
duty,  instead  of  having  the  same  among  her 
baggage,  and  the  necklace  was  visible  on  her 
person,  it  was  held  to  be  subject  to  declara- 
tion under  the  statutes  and  rules  regulating 
passengers'  ba^ggase,  and  not  under  the  regu- 
lations providing  lor  the  importation  c'  mer- 
chandise. One  t^earl  Chain  x>.  U.  S.,  (C.  C.  A. 
1903)  123  Fed.  371. 

Merchandise  for  sale  is  not  baggage  within 
the  meaning  of  this  section.  U.  S.  t?.  One 
Trunk,  (1909)  175  Fed.  1012. 


Vol.  II,  p.  645,  sec.  2802. 

Sufficiency  of  declaration. —  In  U.  S.  v. 
One  Pearl  Chain,  (C.  C.  A.  1905)  139  Fed. 
513,  it  appeared  that  a  person  coming  into 
the  United  States  and  having  in  possession  a 
valuable  pearl  chain,  silk  wearing^  apparel, 
and  other  articles,  had  madda  declaration  on 
board  the  vessel  as  to  certain  "wearing  ap- 
parel, value  not  known,"  had  proceeded  to  the 
Sortion  of  the  dock  adjacent  to  the  vessel  that 
ad  been  roped  off  for  convenient  examination 
of  passengers'  effects,  and  was  there  awaiting 
opportunity  to  give  the  information  necessary 
for  completing  the  entry;  but  before  this  op- 
portunity had  been  given,  the  pearl  chain  was 
seized  as  illegally  imported.  It  was  held  that 
the  phrase  "wearing  apparel,"  as  used  in 
the  declaration,  was  a  sufficient  mention  of 
the  chain  within  the  meaning  of  section 
2802,  and  that  the  seizure  was  illegal. 

In  U.  S.  r.  One  Trunk,  (C.  C.  A.  1911) 
184  Fed.  317,  affirming  (1909)  171  I^ed.  772. 
it  appeared  that  at  the  time  of  the  arrival  of 
claimant  at  the  port  of  New  York  as  a 
passenger  from  a  foreign  country,  a  Treasury 
regulation  provided  that  merchandise  in- 
tended for  sale  and  of  the  value  of  $500  or 
over  could  not  be  examined  on  the  pier,  but 
must  be  regularly  entered  at  the  custom 
house  and  appraised.  Claimant  in  her  decla- 
ration made  on  landing  listed  certain  articles 
and  "  one  trunk  for  public  stores ;  "  that  be- 
ing the  place  where  imported  merchandise 
goes  for  examination  and  appraisal.  Later 
she  filed  a  regular  written  entry  at  the 
custom  house,  and  with  it  a  duplicate  con- 
BU^r.  invoice  of  the  contents  of  the  trunk, 
which  ^consisted  of  dutiable  merchandise  of 
over  $500  in  value.  It  was  held  that  the 
description  in  the  claimant's  declaration  was 
sufficient,  and  that  her  filing  of  the  invoice  at 
the  custom  house  later  was  a  compliance  with 
B.  S.  sec.  2802. 

A  passenger  arriving  in  the  United  States, 
on  filling  out  the  printed  form  furnished  by 
the  customs  officers  for  the  declaration  and 
entry  of  baggage,  struck  out  the  clause  refer- 
ring to  the  itemized  description  that  is  re- 
quired of  the  various  articles  of  baggage,  and 
inserted  instead  a  description  of  the  pieces  of 
bag^ge  he  liad.  ns  consisting  of  certain  num- 
bers of  trunks,  valises,  etc.,  and  said  nothing; 
as  to  what  articles  were  contained  therein. 


It  was  held  that  this  was  not  sufficient  to  put 
tlie  customs  officers  on  inquiry  as  to  the 
dutiable  character  of  the  contents  of  the 
packages,  so  as  to  constitute  a  sufficient 
"  mention "  of  the  articles,  within  the  re- 
quirement of  section  2802,  that  dutiable  arti- 
cles in  imported  baggage  shall  be  ''men- 
tioned "  on  making  the  customs  entry.  Harts 
V.  U.  S.,  (C.  C.  A.  1905)  140  Fed.  843,  af- 
firming (1904)  131  Fed.  886. 

Entry  after  accrual  of  f orf eiture.  —  In  U. 
S.  r.  One  Purple  Cloth  Costume,  (1907)  156 
Fed.  899,  it  appeared  that  dutiable  articles 
in  the  baggage  of  a  person  arriving  in  the 
United  States  from  abroad  became  forfeitable 
under  this  section  because  not  mentioned  to 
the  collector  of  customs  at  the  time  of  entry ; 
but  before  they  were  seized  their  owner  was 
permitted  to  make  a  lawful  entry  and  pay 
the  proper  duty.  It  was  held  that  such  oc- 
currences subsequent  to  the  accrual  of  the 
right  of  forfeiture  could  not  waive  such 
right,  nor  estop  the  United  States  from  as- 
serting it. 

Entry  of  ''trunk''  covers  contenta.— 
Though  a  passenger's  baggage  declaration 
specifies  only  a  "trunk,"  without  any  men- 
tion of  its  contents,  it  sufficiently  complies 
with  section  2802,  requiring  that  if  sucYv 
baggtige  contains  any  dutiable  article  it  shall 
be  "mentioned."  The  specification  of  the 
"trunk"  is  equivalent  to  mention  of  its 
contents.  U.  S.  r.  One  Trunk,  (1909)  171 
Fed.  772. 

Fraudulent  intent  is  not  necessary  to  a 
forfeiture.  —  Under  this  section,  it  is  not  nec- 
essary that  there  should  liave  been  an  intent 
to  defraud  the  revenue  in  order  to  incur  the 
penalties  there  prescribed.  U.  S.  v.  Harts. 
(1904)  131  Fed.  886,  affirmed  (C.  C.  A.  1905) 
140  Fed.  843. 

Appraisement  of  forfeited  baggage.  — The 
statute  does  not  contemplate  that  in  an  action 
to  enforce  the  forfeiture  or  penalty  prescribed 
by  this  section  the  court  shall  be  required  to 
make  an  appraisement  of  the  value  of  such 
articles  for  the  purpose  of  ascertaining  what 
portion  would  have  been  entitled  to  admission 
free  of  duty  if  a  proper  declaration  and  entry 
thereof  had  been  made.  U.  S.  v.  Harts, 
(1904)  131  Fed.  886,  affirmed  (C.  C.  A. 
1905)    140  Fed.  843. 


1044 


TtL  n,  p.  Mft,  Me;  2909. 


CUSTOMS  DUTIES. 


T«l.  Ill  p.  664,  MC.  2f6ft. 


AiticlM  in  clothing.  —  In  Two  Hundred  and 
Eighteen  and  One-Half  Carats  Looee  £m- 
enlda  t,  U.  a,  (1907)  154  Fed.  839,  83  C.  C. 
A.  475,  it  was  held  that  articles  in  the  cloth- 
ing are  "baggage/'  within  the  meaning  of 
this  flection,  and  that  a  package  of  precious 
Atones  found  in  the  pocket  of  a  passenger  is 
forfeitable  under  said  provision. 

Miademeanor  when  fraudulaitly  done.  —  A 
violation  of  this  section,  imposing  a  penalty 
where  any  dutiable  article  is  found  in  the 
baggage  of  a  person  arriving  within  the 
United  States,  which  was  not  at  the  time  of 
making  entry  therefor  mentioned  to  the  col- 

Vol.  II,  p.  645,  sec.  2804. 

SeleftM  of  dgaxa  subiect  to  forfeitttre. — 
The  Secre^iry  of  the  Treasury  may  release 
eigars  imported  in  violation  of  this  section 

Vol.  II,  p.  647,  sec.  2809. 

Remission  of  fines,  penalties,  and  forfeit- 
sres.  — The  Treasury  Department  has  juris- 
diction of  the  remission  of  fines,  penalties*, 
and  forfeitures  imposed  by  this  section  and  of 

Vol.  II,  p.  662,  sec.  2864. 

Sufficiency  of  petition.  —  The  petition  in  a 
proceeding  by  the  government  for  the  for- 
feiture of  goods  imported  into  the  country 
eontrary  to  law,  which  alleged  that  the  goods 
were  imported  without  being  invoiced  or  entry 
made  with  any  collector  of  customs,  and  with- 
out declaration  to  the  proper  .revenue  officer, 
snd  tliat  some  person  fraudulently  brought 
into  the  country  from  a  foreign  country  goods 
which  should  have  been   invoiced,  declared. 

Vol.  II,  p.  664,  sec.  2865. 

Acts  by  importer.  — In  U.  8.  r.  646  Half- 
Boxes  Figs,  0908)  164  Fed.  778,  it  was 
alleged  that  an  exporter  had  caused  a  false 
and  fraudulent  invoice  to  be  made  out,  signed, 
verified,  and  left  with  a  consul  to  be  trans- 
mitted to  the  collector  of  customs  at  an 
American  port,  and  had  then  caused  the 
merchandise  covered  by  the  invoice  to  be 
shipped  to  said  port;  but  it  was  not  charged 
nor  shown  that  he  had  been  concerned  in  im- 
porting the  goods.  It  was  held  that  the  case 
was  not  brought  within  section  2865,  forbid- 
dii^  any  person  to  "make  out  or  pass,  or 
attonpt  to  pass,  through  the  custom  house 
any  false,  forged,  or  fraudulent  invoice." 

Slements  of  offense.  —  Where  a  defendant, 
havinj^  dutiable  goods  secreted  on  his  person, 
knowmgly  passed  the  customs  ofUce  at  the 
dock  where  he  entered  the  United  States  and 
ignored  three  distinct  calls  of  the  customs 
oflioer  before  his  further  progress  was  ar- 
Asted  tand  the  goods  disck>Bed,  when  he 
stated  for  the  first  time  that  he  expected  to 
enter  the  goods  at  the  main  custom  house, 
•ome  distance  away,  instead  of  at  the  dock, 
it  was  held  that  a  finding  that  he  intended  to 
evade  entering  the  goods  or  paying  the  duty 


lector,  becomes  the  misdemeanor  denounced 
by  R.  S.  sec.  3082,  2  Fed.  Stat.  Annot  748, 
when  done  fraudulently  or  knowingly.  U.  S. 
V.  Chesbrough,   (1910)    176  Fed.  778. 

Applicable  to  Philippine  Islands.  —  Tliis 
section,  providing  penalties  for  the  failure  to 
make  due  entry  of  articles  in  passengers'  bag- 
gage, is  applicable  to  articles  brought  from 
the  Philippine  Islands.  Harts  t?.  U.  S.,  (C. 
C.  A.  1905)  140  Fed.  843,  affirming  (1904) 
131  Fed.  886. 

Dnty  of  making  entry  of  exempted  articles. 
—  See  under  this  title,  vol.  2,  p.  499,  par.  607. 


on  payment  of  a  fine  equal  to  the  duty,  when 
in  his  opinion  the  importation  does  not  in- 
volve fraud.     (1903)  24  Op.  Atty.-Gen.  688. 


the  issuing  of  instructions  relating  to  the 
execution  of  sections  2779  to  2784,  inclusive. 
(1906)  26  Op.  Atty.-Qen.  636. 


and  entered  according  to  the  law,  with  intent 
to  defraud  the  government,  suflteiently  charged 
a  violation  of  section  2861  et  seq,,  providing 
that  all  merchandise  imported  into  the 
country  must  be  invoiced,  which  invoice  shall 
be  produced  to  the  consul,  and  requiring  that 
a  declaration  shall  be  filed  with  the  collector 
of  the  p6rt  at  the  time  of  the  entry.  Six 
Parcels  Placer  Gold  r.  U.  S.,  (1904)  8  Ariz. 
389,  76  Pac.  473. 


at  all,  and  that  he  was  guilty  of  smuggling, 
was  justified  under  the  rule  that  a  person 
becomes  guilty  of  that  offense  by  avoiding  the 
first  opportunity  given  to  make  a  customs' 
declaration  and  pay  the  duty.  Rogers  v,  U. 
S.,  (1910)    180  Fed.  64,  103  C.  C.  A.  408. 

Smuggling  is  the  actual  passage  of  duti- 
able goods  through  the  lines  of  the  customs 
house  without  paying  or  securing  the  pay- 
ment of  the  duties  thereon.  (1903)  24  Op. 
Attv.-Gen.  683. 

Illegal  entry.  — This  section  does  not  in- 
clude a  case  where  merchandise  is  fraudu- 
lentlv  entered  at  a  custom  house.  U.  S.  r. 
646  Half-Boxes  Figs,  (1908)   164  Fed.  778. 

Indictment  sufficient  —  An  indictment  for 
smuggling,  charging  that  defendant  did 
"bring  into  the  country  clandestinely"  cer- 
tain dutiable  goods,  was  held  to  be  synony- 
mous with  the  provision  of  this  section  mak- 
ing it  an  offense  to  "clandestinely  intro- 
duce" dutiable  goods  into  the  country  with 
intent  to  avoid  payment  of  duty.  Rogers  r. 
U.  S.,  (1910)   180  Fed.  54,  103  C.  C.  A.  408. 

An  indictment  alleging  that  accused  at 
Sault  Ste.  Marie,  Mich.,  "did  unlawfully, 
knowingly,  and  fraudulently  import  and  bring 
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into  the  United  States  certain  merchandise,  to 
wit,  Z%  yards  of  black  woolen  suiting  cloth 
of  the  Talne  of,  to  wit,  $10,  contrary  to  law; 
that  is  to  say,  clandestinely  and  without  en- 
tering the  same  at  the  United  States  customs 
office  and  port  of  entry  with  the  United  States 
collector  of  customs  .  .  .  and  paying  the  duty 


thereon  —  the  same  being  foreign  merchan- 
dise subject  to  an  import  duty  as  provided 
in  Act  July  24,  1897,  cli.  11/'  30  Stat,  l^  151, 
was  held  to  sufficiently  charge  "  smuggling," 
denounced  by  section  2865.  Rogers  v.  U.  S., 
( 1910)  180  Fed.  54,  103  C.  C.  A.  408. 


Vol.  il,  p.  664,  sec.  1. 

Feea  on  packed  packages.  —  See  under  this  title,  vol.  2,  p.  632,  sec.  22,  and  p.  087»  sec. 
2926. 

Vol.  II,  p.  668,  sec.  2871. 

Amendment.  —  This  section  was  amended  by  Act  of  June  30,   1906,  ch.  3009,  34  Stat. 
L.  633,  1909  Supp.  Fed.  Stat.  Annot.  103. 


Vol.  II,  p.  679,  sec.  2899. 

Amount  recoverable  on  bond.  —  U.  S*  ^' 
Bieckerhofir,  (1906)  202  U.  S.  302,  26  R.  Ct. 
604,  50  V.  S.  (U  ed.)  1041,  reversing  (1905) 
136  Fed.  545,  69  C.  C.  A.  255,  and  affirming 
(1900)  103  Fed.  789,  set  out  in  the  original 
note. 

Validity  of  redelivery  bond.  —  The  author- 
ity of  the  collector  under  this  section  to  re- 
quire a  bond  from  an  importer  for  double 
the  value  of  the  merchandise  imported,  to 
be  forfeited  for  the  nonreturn  unopened  of 
any  package  of  the  invoice  upon  demand,  in- 
cludes the  right  to  take  a  less  stringent  un- 
dertaking, such  as  a  bond  which  provides  for 
the  return  of  any  required  package  unopened 
or  the  payment  of  double  its  value  as  a  con- 
dition of  being  discharged  from  the  full  pen- 
alty of  the  bond.    U.  S.  r.  Dieckerhoflf,  ( 1906) 


202  U.  S.  302,  26  S.  Ct.  604,  60  U.  S.   (L. 
ed.)  1041. 

Enforcement  of  redelivery  bond.  —  The  en- 
forcement of  the  penalty  prescribed  in  a  re- 
delivery bond  taken  by  a  collector  under  the 
authority  of  this  section  for  the  nonreturn 
unopened  of  any  required  package  of  an  in- 
voice of  imported  merchandise,  is  not  pre- 
cluded by  the  provision  of  R.  S.  sec.  961, 4  Fed. 
Stat.  Annot.  604,  that  in  suits  to  recover  the 
forfeiture  annexed  to  a  bond  or  other  spe- 
cialty where  the  forfeiture,  breach,  or  non- 
performance appears  by  default  or  confession 
of  the  defendant,  or  upon  demurrer,  the  court 
shall  render  judgment  for  the  plaintiff  for 
so  much  as  is  due  according  to  equity.  U.  S. 
r.  Dieckerhoff,  (1906)  202  U.  S.  302,  26  S. 
Ct.  604,  50  U.  S.   (L.  ed.)   1041. 


Vol.  II,  p.  680,  sec.  2901. 

Framed  paintings.  —  The  provision  in  this 
paragraph  that  if  appraisers  find  in  an  im- 
ported package  "  any  article  not  specified  in 
the  invoice,"  its  value  shall  be  added  to  the 
entry,  has  been  held  not  to  apply  to  an  im- 
portation  of   framed   paintings   invoiced    as 


**  paintings,"  where  it  appeared  that  the  in- 
voice value  was  sufficient  to  include  the 
frames,  and  that  it  was  customary  so  to  de- 
scribe paintings  with  frames.  U.  S.  v.  Hen- 
sel,  (1906)   158  Fed.  645. 


Vol.  II,  p.  684,  sec.  2910. 

Different  values  subject  to  same  rate  of 
duty.  —  In  an  importation  of  a  number  of 
crates  of  glassware  which  were  consolidated 
on  one  invoice  at  a  lump  sum,  where  the 
several  crates  were  of  different  values,  but 
chargeable  with  the  same  rate  of  duty,  it 
was  held  that  the  assessment  of  duty  should 
not  be  made  upon  the  basis  of  the  highest 


valued  goods,  but  that  all  the  glassware  was 
chargeable  with  the  same  rate  of  duty,  and 
similarlv  with  regard  to  a  number  of  cases 
of  pickles  imported  at  the  same  time  which 
were  also  placed  on  one  invoice  though  of 
different  values,  but  subject  to  the  same  rate 
of  duty.     (1907)  26  Op.  Atty.-Gen.  119. 


Vol.  II,  p.  684,  sec.  2912. 

Application  of  rule.  —  This  section  applies  case   is   brought   within    the    provisions    of 

where  it  does  not  appear  that  the  wool  was  Schedule  K,  paragraph  356.    Stone,  etc.,  Co. 

mixed  for  the  purpose  of  obtaining  a  lower  t?.  U.  S.,  (1906)   147  Fed.  603, 
rate  of  duty.     If  such  purpose  is  shown,  the 
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Vol.  II,  p.  687,  see.  2926. 

Modifleatioii  of  sectiofi.  — Act  May  1,  IS76» 
eh.  89,  10  Stat.  L.  40,  2  Fed.  Stat.  Annot. 
664,  pennUting  the  entry  of  packed  packages 
without  the  production  of  an  invoice,  modi- 
fied section  2926,  prescribing  that  merchan- 
dise may  be  stor^  at  the  expense  of  the 
ov.  uei',  when  an  "  incomplete  entry  has  been 
made,  or  an  entry  without  the  specification 
of  particulars,  either  for  want  of  the  original 
invoice  or  for  any  other  cause,"  and  the  lat- 
ter provision  does  not  apply  to  such  pack- 
ages. U.  S.  V.  American  Express  Co.,  ( 1907 ) 
154  Fed.  996. 


Fees  on  twckM  packages.  —  A  lee  charged 
by  a  collector  of  customs  on  packed  packages 
to  defrav  expense  incurred  in  administering 
the  law  relative  to  such  packages  is  not  sucli 
as  is  authorized  by  section  2920,  prescribing 
that  merchandise  of  which  incomplete  entry 
has  been  niade  shall  be  conveyed  to  and  stored 
in  a  warehouse  "at  the  expense  and  risk  of 
the  owner."  U.  8.  t?.  American  Express  Co., 
(1907)  154  Fed.  996.  See  also  under  this 
title,  vol.  2,  p.  632,  sec.  22. 


Vol.  II,  p.  689,  sec.  2930. 

Thia  sentmct  wae  cdnstlmed  in  Erhardt  «.  Ballio,  (1906)  160  Fed.  629,  80  C.  C.  A.  271. 


Vol.  II,  p.  693,  see.  2950. 

Heceiiity  for  certificate  of  appraisement  — 
Under  this  section  and  Act  June  lO,  1890, 
ch.  407,  sec.  13,  26  Stat.  L.  136,  2  t^ed.  Stat. 
Annot.  622,  relating  to  certificates  of  ofiicers 
appraising  imported  goods,  it  is  intended  that 
the  appraisement  should  be  reduced  to  writ- 


ing. The  certificate  of  the  appraising  officer 
is  the  legal  evidence  of  appraisement,  and  if 
it  is  not  made  the  appraisement  is  illegal. 
The  Lace  House  i\  U.  S.,  (C.  C.  A.  1905)  141 
Fed.  869. 


Vol.  2,  p.  693.     [Counsel  for  U.  S.  before  Board  of  Oenerai  Appraisers.'] 

Amendment.  —  This  Act  was  amended  by  Act  of  June  30,  1906,  ch.  3914,   1909  Supp. 
Fed.  Stat.  Anhot.  104. 


effect,  but  not  withdrawn  from  warehouse 
until  after  Tariff  Act  Aug.  27,  1894,  ch.  349, 
28  Stat.  L.  509,  became  effective,  was  sub- 
ject to  the  provisions  of  the  latter  Act. 


merchandise,  and  have  no  application  to  the 
allownnce  of  drawback  on  fuel  coal  under 
paragraph  416.  (1908)  26  Op.  Atty.-Qen. 
581. 


Vol.  II,  p.  698,  sec.  2970. 

Change  of  Tariff  Acts.  —  In  U.  S.  v.  Am- 
sinck,  (1905)  140  Fed.  96,  it  was  held  that 
merchandise  imported  while  Tariff  Act  Oct. 
1,   1890,  ch.  1244,  26  Stat.  L.  567,  was  in 

Vol.  II,  p.  701,  sec.  2977. 

Drawback  on  fuel  coal.  —  This  section  and 
sections  2978  and  3025,  R.  S.,  2  Fed.  Stat. 
Annot.  702  aiid  732,  relate  exclusively  to 
drawback  or  return  of   dtities  on  exported 

Vol.  II,  p.  702,  sec.  2979. 

Traaavry  rtgnlations»  —  In  U.  S.  r.  Ehr- 
gott,  ( 1910)  182  Fed.  267,  it  was  held  that 
■inoe  by  Treasury  Department  Articles  834» 
888,  841,  and  842,  providing  a  aystem  of  11- 
oeneed  truckmen  to  whom  a  limited  custody 
of  the  goods  is  intrusted  for  the  purpose  only 
of   transfer    from    warehouse    to    hold,    the 

Vol.  II,  p.  704,  sec.  2982. 

Amendment.  — This  section  was  amended  by  Aet  Of  Aug.  6,  1909,  eh.  6,  86  Stat.  L.  11, 
1909  Supp.  Fed.  Stat.  Annot.  804. 

Vol.  II,  p.  704,  sec.  2984. 

Avthority  of  ttie  Secretary  of  the  Treasnrf.  capriciously.  Where  all  the  facts  enumerated 
-'-•Under  section  2984,  the  secretary  may  not  in  said  section  are  presented  to  him  undls- 
tdnse   to   allow   the   refund   arbitrarily   or      puted,  it  would  be  assumed  that  that  would 
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Treasury  Department  has  construed  the 
words  "under  the  inspection  of  proper  offi- 
cers" to  moan  that  the  goods  are  to  be  und«r 
the  constant  surveillance  of  such  officers  from 
the  time  they  leave  the  wareliouse  until  thoy 
reach  the  ship,  such  construction  should  be 
regarded  of  weight  by  a  federal  court. 


ToL  II,  p.  704,  Mt.  MM. 
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T«l.  II,  p.  715,  IM.  7. 


satisfy  him  that  the  ease  was  within  the 
terms  of  the  section.  U.  8.  o.  Cornell  Steam- 
boat Co.,  (1905)  137  Fed.  455,  69  C.  C.  A. 
603,  a/firmed  (1906)  202  U.  S.  184,  26  S.  Ct. 
648,  50  U.  S.  (L.  ed.)  987. 

Salvag*  for  goo6a  tayed  from  fire.  —  Where 
imported  merchandise  while  in  customs  cus- 
tody on  board  a  vessel  was  saved  from  de- 
struction by  fire,  it  was  held  that  these  facts 
brouffht  the  case  within  section  2984,  under 
which  the  government  would  have  been  liable 

Vol.  II,  p.  705,  sec.  2987. 

Constnictioii  of  statute.  —  The  oifense  cre- 
ated by  this  section  is  complete  on  the  re- 
moval of  goods  subject  to  duty,  on  which  duty 
has  not  Wn  paid,  from  the  warehouse;  and 
subsequent  concealment  outside  a  warehouse 
after  removal,  while  admissible,  in  proof  of 
the  fraudulent  intent  in  the  removal,  does 
not  constitute  a  substantive  offense,  nor  add 
anything  to  the  removal  which  preceded  it. 
U.  S.  r.  Ehrgott,  (1910)   182  Fed.  267. 

Conttniction  of  indictment.  —  Where  an 
indictment  for  removing  merchandise  from  a 
public  warehouse  without  paying  the  duty 
thereon  alleged  that  the  goods  had  been  de- 
posited in  Brooklyn  in  a  warehouse  under 
tx>nd,  and  then  alle^d  that  on  a  given  day 
the  importer  withdrew  them  under  a  false 
pretense  that  they  were  to  be  exported,  the 
term  "  false  pretense "  should  be  construed 
to  mean  at  least  that  the  defendant  did  not 
mean  to  export  the  goods  when  he  removed 
them.    U.  S.  v.  EhrgoH,  (1910)  182  Fed.  267. 


to  refund  the  duties  already  paid  on  the  mer- 
chandise if  it  had  been  destroyed;  that  the 
government  had  an  interest  which  should  re- 
spond to  those  whose  services  prevented  the 
loss  which  it  would  have  sustained  through 
refund ;  and  that  the  salvors  were  entitled  to 
a  salvage  award  on  the  basis  of  the  amount 
that  had  been  thus  put  at  risk.  U.  8.  r.  Cor- 
nell Steamboat  Co.,  (1905)  137  Fed.  455,  69 
C.  C.  A.  603,  affirmed  (1906)  202  U.  a  184, 
26  S.  Ct.  648,  50  U.  S.  (L.  ed.)  987. 


Plaoe  of  TiglitioM.  — An  indictment  alleg- 
ing that  certain  beans  subject  to  duty  had 
been  deposited  in  a  warehouse  in  Brooklyn, 
and  that  on  a  given  day  the  defendant  with- 
drew them  under  bond  on  the  false  pretense 
that  they  were  to  be  exported,  and  that  he 
removed  the  goods  from  the  warehouse  and 
concealed  them  in  Manhattan,  was  held  not 
to  charge  a  crime  ccmimitted  in  the  southern 
district  of  New  York.  U.  S.  v,  Ehrgott, 
(1910)    182  Fed.  267. 

Tha  word  "  frandvlently,''  as  used  in  thia 
section,  means  that  the  acts  must  be  done 
with  an  intent  to  evade  the  law.  U.  8.  v. 
Ehrgott,   (1910)    182  Fed.  267. 

"  wanhonae."  —  Where  dutiable  goods  are 
removed  from  a  warehouse  without  payment 
of  duty  and  subsequently  concealed,  tlie  truck 
on  which  the  goods  are  removed  cannot  be 
considered  to  be  a  warehouse  within  this  sec- 
tion.   U.  8.  V.  Ehrgott,  ( 1910)  182  Fed:  267. 


Vol.  II,  p.  712,  see.  1. 

Amendment.  —  This  section  was  amended 
bv  Act  of  Jan.  22,  1903,  ch.  107,  32  Stat.  L. 
780,  10  Fed.  Stat.  Annot.  77 ;  by  Act  of  Feb. 
17,  1905,  ch.  580,  33  Stat.  L.  718,  10  Fed. 
Stat.  Annot.  74;  by  Act  of  Feb.  17.  1905,  ch. 
582,  33  Stat.  L.  719,  10  Fed.  Stat  Annot.  76; 
by  Act  of  Feb.  6,  1907,  ch.  470,  34  Stat.  L. 
880,  1909  Supp.  Fed.  Stat.  Annot.  105;  by 
Act  of  Feb.  11,  1908,  ch.  22,  35  Stat.  L.  7, 


1909  Supp.  Fed.  Stat.  Annot.  106;  by  Act  of- 
Feb.  24,  1908,  ch.  36,  35  Stat.  L.  35,  1909 
Supp.  Fed.  Stat.  Annot.  107 ;  by  Act  of  May 
23,  1908,  ch.  187,  sees.  4,  7,  35  SUt.  L.  245. 
1909  Supp.  Fed.  Stat.  Annot.  108;  by  Act 
of  Feb.  23,  1909,  ch.  171,  sec.  1,  35  SUt.  L. 
643,  1909  Supp.  Fed.  Stat.  Annot.  Ill;  by 
Act  of  Feb.  27,  1909,  ch.  226,  35  SUt  L.  659, 
1909  Supp.  Fed.  SUt.  Annot  112. 


Vol.  II,  p.  712,  sec.  2. 

Right  to  remove  from  diatrict  for  examina- 
tion.—  The  collector  at  the  port  of  entry  of 
imported  goods  is  made  by  law  the  custodian, 
of  such  goods  until  the  payment  of  the  duties 
thereon,  and  his  duty  as  such  custodian  is 
to  be  performed  within  his  own  district.  His 
duties  are  prescribed  by  statute,  and  an  or- 
der from  the  Treasury  Department  instruct- 
ing him  to  send  or  remove  the  goods  out  of 
his  district,  ''for  submission  to  trade  ex- 
perts," is  without  legal  authority,  and  will 


not  justify  a  removal  of  the  goods  from  tlie 
collector's  district.  The  importer,  havinfp 
the  right  to  a  speedy  appraisal  by  the  oflBcers 
designated  by  law  and  to  withdraw  the  gooda 
on  pa^^ment  of  the  duties,  has  a  substantial 
right  to  have  them  remain  in  the  custody  of 
the  collector  at  the  port  of  entry,  and  may 
invoke  the  power  of  the  courts  by  injunction 
to  prevent  their  removal.  Bruhl  v,  Wilson, 
(1903)   123  Fed.  957. 


Vol.  II,  p.  715,  sec.  7. 

Amendment.  —  This  section  was  amended  Annot  77;  by  Act  of  March  24,  1904,  ch.  816, 

by  Act  of  March  2,  1903,  ch.  982,  32  Stat.  L.  33  Stat.  L.   145.   10  Fed.   Stat.  Annot  74; 

966,  10  Fed.  SUt  Annot  78;  by  Act  of  March  bv  Act  of  April  27,  1904,  ch.  1627,  33  SUt. 

18,  1904,  ch.  715,  33  Stat.  L.  85,  10  Fed.  SUt.  L.  362,  10  Fed.  Stat  Annot.  79;  by  Act  of 
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April  28,  1004,  ch.  1825,  33  Stat.  L.  574,  10 
Fed.  Stat  Annot.  77;  by  Act  of  March  1, 
1905,  eh.  1300,  33  Stat.  L.  822,  10  Fed.  Stat. 
Annot  78;  by  Act  of  Feb.  11,  1908,  oh.  20,  35 
Stat  L.  7,  1909  Supp.  Fed.  Stat.  Annot  715; 
by  Act  of  Feb.  24,  1908,  ch.  35,  35  Stat  L.  35, 
1909  Supp.  Fed.  Stat  Annot  107;  by  Act  of 

Vol.  II,  p.  726,  sec.  962. 

Interest  —  Interest  is  recoverable  by  the 
United  States  on  unpaid  duties,  where  the 
amount  due  is  liquidated  and  clearly  ascer- 
tained, and  demand  has  been  duly  made  on 
the  importer.  U.  S.  r.  Mexican  International 
R.  Co.,  (1907)  154  Fed.  519;  U.  S.  r.  Urm- 
ston,  (1907)  154  Fed.  522;  U.  S.  V.  Tiffany, 
(1907)  154  Fed.  740. 

Sate  of  interest  —  Interest  recoyeral^le  by 
the  United  States  on  unpaid  duties  should  be 

Vol.  II,  p.  729,  sec.  1. 

Restricted  to  mistake  of  &ct  — The  au- 
thority of  the  Secretary  of  the  Treasury  to 
refund  duties  erroneously  collected,  on  the 
ground   of  mistake,   is  to  be   restricted   to 

Vd.  II,  p.  734,  sec.  3030. 

Mexclundise  entitled  to  debenture.  —  The 
words  "  entitled  to  debenture "  apply  only 
to  imported  goods  on  which  the  duties  have 
been  paid,  and  which  hi^ve  been  entered  for 
export,  and  having  the  benefit  of  drawback 
under  the  preceding  sections,  are  entitled  to 

Vd.  11,  p.  741,  sec.  17. 

Section  not  xepesled.  —  This  section  was 
not  repealed  by  section  7  of  the  Act  of  Aug. 
27,  1894,  28  Stat  L.  509,  548,  or  section  12 
of  the  Act  of  July  24,  1897,  30  Stat.  L.  207. 
2  Fed.  Stat.  Annot.  508,  ^ut  continues  in 
force.     (1909)  27  Op.  Atty.Gen.  228. 

The  amount  of  drawback  is  regulated  by 
the  Act  of  July  24,  1897,  sec.  30,  30  Stat.  L. 
211,  2  Fed.  Stat  Annot.  512.  and  is  ninety- 
nine  per  cent,  of  the  duties  paid.  (1909)  27 
Op.  Atty.-Gen.  228. 

AppUeaUe  to  veesels  leaving  on  own  bot- 
toms.—  The  drawback  provision  of  section 
17  applies  not  only  to  vessels  exported  on  the 
decks  of  other  vessels  but  applies  also  to 
vessels  leaving  the  United  States  on  their^ 
own  bottoms.     (1909)  27  Op.  Atty.-Gen.  228. 

Appliances.  —  Those  appliances'  which  are 
permanently  attached  to  a  vessel  and  which 
would  remain  on  board  were  the  vessel  to  be 
laid  up  for  a  loqg  period  are  parts  of  the 

Vol.  II,  p.  741,  sec.  3058. 

Sdation  of  conslcnor  immaterial.  —  The 
consignee  of  imported  goods  is  deemed  the 
owner  for  the  purpose  of  the  collection  of  the 
duties  thereon,  under  this  section,  and  it  is 
no  defense  to  an  action  against  the  consignee 
for  such  duties  that  the  consignor  or  any 


April  6,  1908,  ch.  135,  35  Stat  L.  58,  1909 
Supp.  Fed.  Stat.  Annot.  107;  by  Act  of  May 
23,  1908,  ch.  187,  sec.  6,  35  Stat  L.  245,  1909 
Supp.  Fed.  Stat.  Annot.  108;  by  Act  of  March 
3,  1909,  ch.  261,  35  Stat  L.  780,  1909  Supp. 
Fed.  Stat  Annot  112. 


computed  at  the  rate  allowed  by  the  laws  of 
the  state  into  which  the  importation  is  made. 
U.  S.  17.  Mexican  International  R.  Go.,  (1907) 
154  Fed.   519. 

Period  of  eempntation.  —  On  the  relk|ui- 
dation  of  duties  at  a  higher  rate  interest  on 
the  additional  amount  assessed  should  be 
computed, from  the  date  of  demand  on  the 
importer.  U.  S.  v.  Mexican  International  R. 
Co.,  (1907)   154  Fed.  519. 


mistake  of  fact     (1902)   24  Op.  Atty.-Gen. 
34. 

Clerical  error.  — See  under  this  title,  voL 
2,  p.  6d4«  sec.  24. 


debenture  for  such  drawback.  Such  section 
does  not  authorize  a  change  of  packages  of 
imported  merchandise  remaining  in  bond  and 
intended  for  sale  and  consumption  in  this 
country.  Thomas  v,  Bamett,  (0.  C.  A.  1906) 
144  Fed.  338,  affirming  (1905)   135  Fed.  172. 


vessel  itself.  (1909)  27  Op.  Atty.-Gen. 
228. 

Appliances  purchased  abroad.  —  Drawback 
should  not  be  refused  because  the  materials 
which  compose  the  appliance  in  question  were 
not  assembled  after  importation  but  were 
purchased  as  a  whole  abroad.  The  Act  re- 
quires only  that  the  vessel  be  built  in  the 
Ignited  States  and  not  that  each  separate  at- 
tachment or  appliance  be  manufactured  in 
this  country.     (1909)   27  Op.  Atty.-Gen.  228. 

A  steam  pump  and  steam  eraporator  im- 
ported and  used  in  the  construction  of  a 
steam  dredge  are  so  attached  to  the  vessel 
and  are  siich  essential  and  permanent  parts 
of  it  that  they  are  properly  material  used  in 
the  construction  of  the  vessel  within  tl^ 
meaning  of  this  section.  (1900)  27  Op. 
Atty.-Gen.  228. 

A  dredge  is  a  vessel  within  the  meaning  of 
this  section.     (1909)  27  Op.  Atty.-Gen.  228. 


other  party  who,  at  the  request  or  with  the 
consent  of  the  consignee,  procured  the  im- 
portation, failed  to  obey  the  latter's  instruc- 
tions or  to  comply  with  the  terms  of  the  con- 
tract between  them.  U.  S.  v.  Bishop,  (1903) 
125  Fed.  181,  60  C.  C.  A.  123. 
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Vol.  II,  p.  743,  sec.  3062. 

'Property  of  innocent  owner.  —  A  team  uied 
ip  the  tran8port4.tion  of  smuggled  merqhan- 
di40  i§  forfeitable,  r^ardless  of  the  fact  th^t 
its  owner  and  its  driver  4i4  m%  have  kHQWl- 

Vol.  11,  p.  743,  sec.  3063. 

Livery.  —  This  section  should  be  construed 
as  excluding  vehicles  other  thap  those  used 
by  common  carriers  from  i^  application,  and 
hence  a  vehicle  owned  and  let  by  a  liveryman, 
and  used  wholly  within  the  United  States 
for  the  purposes  of  transportii^g  Uquor  11- 

Vol.  II,  p.  746,  sec.  3074. 

Appraisement  of  smugf^ed  |;ood9.  —  When 
property  subject  to  foriPeiture  for  smuggling 
or  cognate  offenses  is  seized,  the  appraise- 
ment should  be  in  accordance  with  section 

Vol.  II,  p.  748,  sec.  3081. 

Hame  value.  —  The  purpose  of  the  law  as 
to  smuggled  or  unentered  goods  require^  the 
exaction  of  the  so-called  **  home  value "  as 
the  condition  of  release  on  payment  of  the 
appraised  value,  but  not  as  implying  the  as- 
sessment of  duties  on  such  goods,  (1Q03)  24 
Op.  Atty.-Gen.  683. 

Extent  of  power  to  release.  —  The  power  of 
the  Secretary  of  the  Treasury  to  release  and 
remit  fines,  penalties,  and  forfeitures  under 
sections  3081  apd  5293,  R.  S.,  and  under  sec- 
tions 17  and  18  of  the  Act  of  June  22,  1874, 
18  Stat.  L.  189,  now  subject  to  the  restriction 
of  section  7  of  the  Customs  Administrative 
Act  as  amended  (2  Fed.  Stat.  Annot.  615), 
relates  only  to  civil  liability  an^  consequences 
where  the  value  oi  the  property  seized  or  the 
amount  of  ^he  Qpe  or  forfeiture  incurred 
does  not  exceed  $1,000;  but  does  not  include 
penalties  "  accrued "  or  "  incurred  "  which 
have  been  "  a4judged  "  a*  part  of  the  punish- 
meut  under  an  ''indictment."  (1903)  $^4  Op. 
Atty.-Gen.  583. 

Failure  of  Secretary  of  Treasury  to  pro- 
mulgate regulations.  —  On  proceedings  upder 

Vol.  II,  p.  748,  sec.  308?. 

Necessity  for  imtent  to  defraud.  —  Proceed- 
ings for  forfeiture  of  merchandise  illegally 
imported  may  be  sustained  under  this  sec- 
tion, though  the  United  States  has  not  been 
defrauded  of  any  sum,  and  there  has  been  no 
intent  to  defraud.  U.  S.  r.  Fifty  Waltham 
Watch  Movements,  (1905)   139  Fed.  291. 

"Contrary  to  Jaw."  — It  has  been  held  that 
the  words  "  contrary  to  law,"  hjs  used  in  this 
section,  relate  to  legal  provisions  other  than 
those  found  in  such  section.  Rogers  t7.  U. 
S.,  <1910)    180  Fed.  54,  103  C.  C.  A.  409. 

"Import  or  bring.**  —  This  section  imposes 
a  penalty  on  any  person  who  shall  fraudu- 
lently or  knowingly  import  or  bring  into  the 
United  States  any  merchandise  co|itrary  \o 
law.    Section  2802,  2  Fed.  Stat.  Annot.  645, 


edge  of  the  purposes  for  which  it  was  baing 
used.  Suob  Knowledge  is  unnecessary,  ezfleat 
in  the  case  of  common  carriers.  U.  B.  1^. 
One  B1|M$  liorse,  (19P6)   147  Fed.  770. 


legally  brought  across  the  Canadian  border, 
W^s  subject  to  seizure  and  forfeiture,  though 
tl^e  liveryman  had  no  knowledge  of  the  pur- 
pose fo^  which  the  team  was  to  be  use4*  U- 
S.  t;.  One  Black  Horse,  (}904)   129  Fed,  \^1. 


3074,  B.  S..  and  not  under  section  13  of  the 
Customs  Aaministrative  Act,  26  Stat.  L.  136, 
2  Fed.  Stat.  Annot.  615.  (1903)  24  Op. 
Atty.-Gen.  583. 


this  section  for  the  forfeiture  of  merchandise 
imported  contrary  to  law,  which  would  have 
been  admissible  free  of  duty  on  compliance 
with  regulations  which  the  Secretary  of  the 
Treasury  is  authorized  by  law  to  prescribe, 
it  may  not  be  pi^i^^^ii^ed  in  defense  that  the 
regulations  have  not  beep  promulgated,  and 
that  therefore  the  importer  was  justified  in 
importing  the  merchandise  according  to  his 
own  convenience,  independently  of  the  re- 
quirements of  law.  Such  an  importation 
would  be  "  contrarv  to  law  "  under  said  sec- 
tion. U.  S.  f.  Fifty  Waltham  Watch  Move- 
ments,  (1905)    139  Fed.  291. 

Here  intent  to  smuggle  not  sufficient.  —  It 
is  immaterial  that  a  person  bringing  goods 
to  the  United  States  intends  to  smuggle  them. 
\i  the  time  has  not  passecl  when  it  is  his  duty 
to  make  the  necessary  declaration,  and  there 
remains  an  opportunity  for  him  to  change  his 
mind,  the  goods  are  not  subject  to  forfeiture 
under  section  3082.  U.  S.  v.  One  Pearl  Chain, 
(1904)  139  Fed.  510;  U.  S.  p.  One  Pearl 
Chain,  (C.  C.  A.  1905)   139  Fed.  518. 


imposes  a  penalty  whenever  any  article  stib- 
ject  to  duty  is  found  in  the  baggage  of  a  per- 
son arriving  within  the  United  States  which 
was  not  at  the  time  of  making  entrj'  there- 
for mentioned  to  the  collector.  It  was  held 
that  the  term  "  import  or  bring "  does  not 
require  that  the  offense  designate^  in  section 
3082  should  be  complete  before  the  merchan- 
dise is  landed,  so  as  to  exclude  cases  within 
section  2801^  wher^  the  ^vX^y  \%  i^^t  made 
till  after  the  baggage  is  landed,  but  includes 
the  w^iole  act  cd  hril^ing  dutiable  arUcles 
into  the  United  States.  U.  8.  r.  Chesbrough, 
(1910)1  176  Fed,  778. 

Marchandife  —  «icope  of  meaning,  —  In  this 
section,  prescribing  a  penalty  lor  impcurtisig 
or  bringing  into  toe  United  States  aijy  mer- 
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ehimdise  contrary  to  law,  the  term  "  merc|l^i|- 
dise"  is  not  restricted  to  general  m^rcl^^n- 
due  as  distin^ished  from  personal  bagga^^e, 
especially  in  view  of  section  2766,  2  l^e^. 
Stat  Aonot.  636,  declaring  t)iat  the  word 
"  pief ehandise "  may  include  goods,  wi^res, 
and  chattels  of  pvery  descriptiqp  capable  of 
being  imported,  an4  septions  2790,  2  Fed. 
Stat  Annot.  644,  and  2802,  2  :^ed.  Stat. 
Annot.  645,  showing  that  wearing  apparel 
and  other  personal  baggage  are  embraced 
within  tlie  term.  U.  S.  t'.  Chesbrough, 
(1910)  176  Fed.  778. 

Borden  of  prqQf.  —  Qn  a  suit  by  the  United 
States,  under  this  section,  to  forfeit  articles 
found  in  the  baggage  of  a  person  arriving  in 
the  United  States,  and  seized  as  fraudulently 
imported,  the  burden  of  proof  is  not  upon 
the  cUiiuai)t  ol  the  articles,  unless  the  court 
finds  that  there  is  probable  cause  for  seizing 
them.  If  at  the  close  of  the  government's  case 
there  ia  not  enough  evidence  to  go  to  the 
jury,  there  is  not  such  probable  cause  as  to 
put  the  burden  of  proof  upon  the  claimant. 
U.  S.  V,  One  Pearl  Chain,  (1904)  139  Fed. 
510. 

Action  in  rem  for  forfeiture.  —  Where  it 
was  charged  that  certain  precious  stones  and 
jewelry  were  imported  with  intent  to  defraud 
the  United  States  of  duty  thereon,  it  was 
held  that  a  proceeding  in  rem  to  forfeit  the 
same  was  properly  brought  under  this  sec- 
tion. But  such  proceeding  in  rem  does  not 
lie  under  said  section  to  rorfeit  money  aris- 
ing from  the  sale  in  this  country  of  goods 
fraudulently  imported.  U.  S.  v,  A  Lot  Pre- 
cious Stones,  <C.  C.  A.  1906)    134  Fed.  61. 

Bar  of  fonner  acquittal.  —  Where  a  person 
charged  to  have  fraudulently  imported  cer- 
tain merchandise  with  intent  to  defraud  the 
United  States  of  duty'  legally  payable  thereon 
was  tried  and  acquitted,  it  was  held  that  such 
acquittal  was  a  bar  to  a  further  proceeding 
to  forfeit  the  merchandise  as  against  him. 
U.  S.  r.  A  Lot  Precious  Stones,  (C.  C.  A. 
1905)   134  Fed.  61. 

Effect  of  nolle  prosequi.  —  An  information 
having  been  filed  to  forfeit  certain  merchan- 
dise and  money  for  fraudulent  importation, 
with  intent  to  defraud  the  United  States  of 
duty,  indictments  were  found  against  the  al- 
leged importer  and  his  wife;  and  on  trial 
thereof  the  importer  was  acquitted,  after 
which  the  indictment  against  the  wife  was 
noUed.  It  was  held  that  such  nolle  prosequi 
was  not  a  judgment  of  acquittal,  and  was. 

Vol.  If,  p.  751,  sec.  3087. 

Jurisdiction.  —  Jurisdiction  of  a  proceeding 
for  the  forfeiture  of  smuggled  goods  exists 
only  in  the  district  of  seizure,  which  is  the 
district  in  which  the  goods,  if  on  land,  are 

found;  a  collector  cannot,  by  carrying  them 

» 

Vol.  II,  p.  755,  sec.  4. 

Chief  officer  of  custq^u.  — A  deputy  col- 
lector of  customs,  with  headquarters  in  tl^e 
customs  district  of  Vermont,  but  stationed 
for  service  at  Montreal,  Canada,  was  hf  W  to 


therefore,  no  bar  to  the  proceeding  to  forfeit 
as  against  the  wife.  U.  S.  v,  A  |^ot  Prec^pus 
Stopes,   (C.  C.  A.  1905)   134  fe^,  61. 

Failure  to  enter  f reo  goo^^.  —  An  importer! 
for  the  purpose  of  serving  his  own  pec|iniary 
interests,  intentionally  omitW  to  meet  the 
requirements  of  the  customs  laws  of  tl)e 
United  States,  in  that  he  failed  to  ent^f  cer- 
tain imported  ai-ticlea  at  a|iy  custon^  l^ouse, 
and  to  comply  otherwise  with  the  law.  If 
duly  imported,  the  articles  would  have  been 
free  of  duty.  It  w^p  )ield  that  this  wapi  %u 
offense  which  rendered  the  merchandise  liable 
to  forfeiture,  under  section  3082,  as  imported 
"knowingly  .  .  .  contrary  to  law."  U.  S. 
V.  Fifty  Waltham  Watch  Movements,  (1005) 
139  Fed.  291. 

Waiyer.  —  That  the  claimant,  in  an  action 
to  recover  property  seized  for  failure  to  de- 
clare the  same  for  duty,  moved  the  court  to 
direct  a  verdict  in  her  fftvor,  was  held  not  to 
constitute  a  waiver  of  her  right  to  reserve 
exceptions  to  the  refusal  of  her  req^iesf;  to 
send  the  case  to  the  jury  after  the  denial  of 
her  motion  to  direct.  One  Pearl  Chain  P.  U. 
8.,  (C.  C.  A.  1903)  128  Fed.  371. 

Jewelry  worn  upon  the  person.  —  In  One 
Pearl  Chain  i'.  U.  S.,  (C.  C.  A.  1903)  123 
Fed,  371,  it  appeared  that  when  custom  house 
officers  boardeq  a  steamship  on  which  claim- 
ant was  a  passenger,  a  blank  for  the  decelera- 
tion of  articles  liable  to  duty  was  presented 
to  her  for  execution.  She  declined  to  execute 
it,  but  appeared  before  the  officer  for  exami- 
nation, and  informed  him  that  she  had  bought 
wearing  apparel  abroad,  but  was  unable  to 
state  the  amount.  No  further  specific  Ques- 
tions were  asked  her,  and  the  collector  i|lled 
up  the  blanks  with  the  words  "  wearing  ap- 
parel, value  not  known,"  which  she  sigped. 
In  the  blank,  under  the  head  of  '*  wearing 
apparel,"  ''jewelry"  was  included,  apd  the 
plaintiff  testified  that  she  understood  that 
wearing  apparel  covered  her  jewelry.  At  the 
time  of  landing,  and  before  examination  of 
her  baggage,  she  wore  a  pearl  necklace,  pur- 
chased abroad,  which  was  visible  to  the  offi- 
cers, and  which  was  subsequently  seized  be- 
fore claimant's  baggage  had  been  passed. 
It  was  held  that  such  facts  were  insufficient 
to  warrant  a  finding  as  a  matter  of  law  tht^t 
claimant  had  done  nothing  to  advise  the  gov- 
ernment of  her  possession  of  such  article  be- 
fore landing  to  justify  a  forfeiture  thereof 
under  section  3082,  authorizing  forfeiture  of 
articles  fraudulently  imported. 


into  another  district  and  there  making  the 
formal  seizure,  confer  jurisdiction  of  the  pro- 
ceeding on  the  court  in  such  district.  U.  S. 
V.  Larkin,  (1907)  163  Fed.  113,  82  C.  O.  A. 
247. 


1051 


be  a  "  chjef  office^  of  customs "  within  tl^e 
meaning  of  this  section.    (1902)  24  Op.  Atty.- 
Gen.  Ql. 
Interest  of  iqf qn^ai^f .  —  Under  thi^  p^ri^- 


r«l.  tl,  p.  76ft,  Me.  4. 


CUSTOMS  DUTIES. 


toL  n,  p.  761,  Me.  3f . 


graph  the  Secretary  of  the  Treasury  ie  the 
sole  judge  as  to  whether  there  is  an  informer 
who  is  entitled  to  a  reward,  so  that  until  the 
secretary  acts  the  informer  has  merely  an 
expectancy  of  reward.  In  re  Ghazal,  (1909) 
174  Fed.  809,  98  C.  C.  A.  517,  reversing  169 
Fed.  147. 

Absence  of  certificate.  —  Notwithstanding 
the  absence  of  the  certificate  provided  for  by 

Vol.  II,  p.  758,  sec.  17. 

Kecetsity  for  dedariag  forfeiture.  —  No  ap- 
plication for  remission  of  the  penalty  of  for- 
feiture of  imported  merchandise  can  be  in- 
stituted, under  this  section,  until  a  forfeiture 
has  been  declared.  U.  S.  v,  150  7-12  Dozen 
Lonff  Gloves,  (1909)  168  Fed.  1010. 

Effect  of  failure  to  appear  ae  claimant  in 
forfeiture  proceedinfi.  —  An  applicant,  under 

« 

Vol.  II,  p.  760,  sec.  21. 

Pendency  of  protest  as  to  part  of  importa- 
tiOB.  —  The  presence  of  a  protest  relating  to 
a  portion  of  an  importation  does  not  give  the 
collector  the  right  to  reliquidate  as  to  an- 
other portion  to  which  the  protest  does  not 
relate.    Cassel  v,  U.  S.,  (1906)  146  Fed.  146. 

Time  from  which  year  runs.  —  The  entry 
referred  to  in  this  paragraph  does  not  mean 
the  entire  transaction  leading  up  to  the 
liquidation,  but  the  act  of  the  importer  in 
presenting  to  the  collector  the  document 
known  as  an  "entry."  Cassel  v,  U.  S., 
(1906)   146  Fed.  146. 

Sufficiency  of  protest.  —  With  no  protest 
other  than  an  oral  complaint,  importers  ac* 
quiesoed  in  a  customs  ruling  that  involved 
an  increase  in  the  duties  on  their  goods.  It 
was  held  that  there  had  not  been  such  a 
"protest"  as  is  contemplated  by  section  21, 
making  the  settlement  of  duties  final  "  in  the 
absence  of  protest."  Gulbenkian  v,  U.  S., 
(1909)   175  Fed.  860. 

Effect  of  tiling  protest.  — The  filing  of  a 
protest  suspends  the  running  of  the  statute 
until  the  protest  is  decided.  Klumpp  v. 
Thomas,  (1908)  162  Fed.  853,  89  G.  C.  A. 
543. 

Excessive  or  illegal  duties.  — This  section 
applies  to  actions  to  remove  from  the  gov- 
ernment alleged  excessive  or  illegal  duties. 
Gulbenkian  t?.  U.  S.,  (1909)   175  Fed.  860. 


section  6  of  this  Act  (3  Fed.  Stat.  Annot. 
107)  the  Secretary  of  the  Treasury  was  au- 
thorized, under  section  4,  to  award  compen- 
sation to  a  Canadian  customs  official  who 
furnished  information  which  resulted  in  a 
forfeiture  of  certain  diamonds  for  violation 
of  section  3082,  IL  S.,  2  Fed.  Stat.  Annot. 
748.     (1902)  24  Op.  Atty.-Gen.  61. 


this  section,  for  remission  of  the  penalty  of 
forfeiture,  is  not,  though  charged  with  due 
notice  of  the  forfeiture  proceedings,  debarred 
from  making  such  application  by  reason  of 
failure  to  appear  as  claimant  in  those  pro- 
oeedings.  U.  S.  v.  150  7-12  Dozen  Long 
Gk)ves,  (1909)   168  Fed.  1010. 


Change  in  method  of  assessing  duties. — 
Under  this  section  it  is  not  fraud  by  the  gov- 
ernment, where  subordinate  customs  offi^rs, 
without  notice  to  imi>orters  or  instructions 
from  their  superior  officers,  make  a  change  in 
the  method  of  assessing  duties,  after  years 
of  uniform  practice.  Gulbenkian  o.  U.  S., 
(1909)   175  Fed.  860. 

Reliquidation. -- Under  this  section  a  col- 
lector may  reliquidate  an  entry  and  assess 
increased  duties  at  any  time  before  the  ex- 
piration of  a  year,  although  the  duties  first 
assessed  have  been  paid  and  the  goods  with- 
drawn for  consumption.  U.  S.  f.  Mexican 
International  R.  Co.,  (1907)  151  Fed.  545,  81 
C.  C.  A.  61. 

Reliquidation  at  increased  rate.  — Under 
this  section  it  has  been  held  that,  within  one 
year  after  entry,  the  duties  may  be  reliqui- 
dated  at  a  higher  rate,  though  they  may  have 
been  paid  and  the  merchandise  have  been 
withdrawn  for  consumption.  Louisville  Pil- 
low Co.  V,  U.  S.,  (C.  C.  A.  1906)  144  Fed.  380. 

Reliqnidation  after  protest.  —  This  prohi- 
bition does  not  apply  where  a  protest  has 
been  filed,  even  though  it  has  been  sustained, 
and  is  no  longer  pending.  Gulbenkian  r. 
Stranahan,  (1907)  158  Fed.  836;  Kendall  f>. 
Lyman,  (1908)  161  Fed.  652. 

Clerical  errors.  —  See  under  this  title,  vol. 
2,  p.  634,  sec.  24. 


Vol.  II,  p.  761,  sec.  22. 

Limitation  of  prosecution.  —  In  proceedings 
for  the  forfeiture  of  certain  merchandise  im- 
ported without  the  pa^'ment  of  duty  it  ap- 
peared by  the  averments  in  the  pleadings 
that  the  claimant  of  the  property  had  owned 
it  for  more  than  five  years,  without  knowing 
or  having  reason  to  suspect  that  it  had  been 
imported,  that  he  had  never  concealed  it,  and 
that  neither  he  nor  it  had  since  been  out  of 
the  United  States,  and  that  the  importation 
of  the  merchandise  was  not  known  to  the  cus- 
toms officers  until  about  six  years  after  the 
forfeiture  accrued.    It  was  held  that  the  pro- 


ceedings were  barred,  under  R.  S.  sec.  1047 
(3  Fed.  Stat.  Annot.  100,  4  Fed.  Stat.  Annot. 
465)  and  this  section,  which  prescribe,  re- 
spectively, (1)  that  proceedings  for  forfeit- 
ure shall  be  brought  within  five  years  after 
the  forfeiture  accrued,  provided  the  offender 
or  the  property  shall,  within  the  same 
period,  be  found  within  the  United  States; 
and  (2)  that  proceedings  for  forfeiture  ac- 
cruing under  the  customs  revenue  laws  shall 
be  commenced  within  three  years  after  the 
forfeiture  accrued,  provided  the  time  of  the 
absence  from  the  United  States  of  the  person 
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TiL  n,  p.  T61,  Me.  M. 


CUSTOMS  DUTIES. 


ToL  U,  p.  773,  fM.  6445. 


ibbject  to  such  forfeiture,  or  of  any  absence 
or  concealment  of  the  property,  shall  not  be 
reckoned  within  the  period  of  limitation.  U. 
S.  V.  One  Dark  Bay  Horse,  (1904)  130  Fed. 
240. 

Cencihnent  —  In  U.  S.  r.  One  Stradivarius 
Fiolin,  (1911)  188  Fed;  642,  it  appeared 
tliat  one  H.,  in  January,  1906,  purchased  a 
▼iolin  in  London,  to  be  delivered  in  New  York 
or  Boston  free  of  all  expense.  It  was  deliv- 
ered shortly  thereafter  without  duty  being 
paid  thereon.  H.  thereafter  habitually  kept 
it  in  his  drawingroom,  where  it  was  used, 
displayed,  and  admired  by  various  artists  at 
Sunday  afternoon  concerts  held  by  H.  It  was 
Dever  absent  but  always  present  in  the  house 
of  H.,  though  the  revenue  officers  acquired  no 
information  concerning  its  wrongful  impor- 
tation until  July,   1910.     It  was  held  that 


such  lack  of  information  by  government  offi- 
cers, and  the  fact  that  H.  knew  or  had  reason 
to  believe  the  instrument  had  been*  imported 
without  paying  duty,  did  not  constitute 
"concealment"  so  as  to  bar  limitations  pre- 
scribed by  this  section. 

Five-year  statute  of  limitations.  —  Section 
1047  R.  S.,  3  Fed.  Stat.  Annot.  100,  4  Jed. 
Stat.  Annot.  866,  which  provides  a  five-year 
statute  of  limitations  for  suits  for  "any 
penalty  or  forfeiture,  pecuniary  or  otherwise, 
accruing  under  the  laws  of  the  United 
States,''  does  not  apply  to  customs  revenue 
cases,  which  are  subject  to  the  three-year 
limitation  for  similar  proceedings  "accruing 
under  the  customs  revenue  lawa  of  the  United 
States,"  which  is  provided  in  section  22.  U. 
S.  V,  Wittemann,  (1907)  162  Fed.  377,  81  C. 
C.  A.  603. 


Vd.  II,  p.  762,  sec.  3095. 

AmeBdment.  —  This  section  was  amended  by  Act  of  April  27,  1904,  eh.  1625,  33  Stat. 
L  362,  10  Fed.  Stat  Annot.  79. 


Vol.  II,  p.  762,  sec.  3097. 

Open  gaaoUne  launch.  — In  U.  S.  «.  One 
Gasoline  Launch,  (1904)  133  Fed.  42,  66  C.  C. 
A  148,  it  was  held  that  an  "open,  clinker- 
built  ^soline  launch,  about  eighteen  and  a 
half  feet  long,"  arriving  at  Seattle  from  a 
port  of  British  Columbia,  and  not  shown  to  be 
a  foreign  vessel  or  to  contain  merchandise, 
was  not  required  to  report  to  the  customs  offi- 
cer of  the  port,  under  the  provision  of  R.  S. 
•ec  2774,  2  Fed.  Stat.  Annot.  638,  requiring 


vessels  from  foreign  ports  generallv  to  re- 
port, but  was  within  section  3097,  relating  to 
conuneice  with  contiguous  countries,  which 
require  only  vessels  carrying  dutiable  mer- 
chandise, arriving  at  ports  on  the  northern 
and  northwestern  frontier  adjacent  foreign 
territory  to  report,  nor  was  she  required  to 
report  by  section  3109,  2  Fed.  Stat.  Annot. 


767. 


VoL  II,  p.  767,  sec.  3109. 

Open  gasoline  launch.  —  See  under  this  title,  vol.  2,  p.  762,  see.  309T. 

Vd.  II,  p.  768,  sec.  3114. 

Doty  on  repairs — reriew  of  aueeament  by  general  fppraiien.  —  See  under  this  title,  vol. 
2,  p.  624,  sec.  14. 


Vd.  II,  p.  773,  sec.  5444. 

"Entry."  —  This  section  does  not  refer 
merely  to  the  act  of  filing  at  the  custom  house 
the  document  known  as  an  "  entry,"  but  com- 
prises the  transaction  of  entering  the  goods 
into  the  body  of  the  conunerce  of  the  country ; 
that  is,  the  whole  process  of  passing  the 
jpMids.  through  the  custom  house,  which  can- 
not be  deemed  complete  until  liquidation  has 
been  had.  U.  S.  v,  Meseall,  (1908)  164  Fed. 
584. 

Vol.  II,  p.  773,  sec.  5445. 

^  The  term  "  entry,"  as  used  in  this  section, 
it  not  limited  to  the  paper  so  known  in  the 
cQstoms  service,  nor  to  the  making  and  filing 
of  it,  nor  the  process  of  filing  it  and  thereby 
entering  the  goods.  U.  S.  r.  Meseall,  (1908) 
164  Fed.  587. 

"Xffectiy  or  aide  in  effecting.**  —  The  ex- 
pression "effects,  or  aids  in  effecting,"  an 


Aid  in  the  illegal  admieeion  of  importe. — 
This  section  includes  aid  given  both  before 
and  after  the  fact }  and  where  a  custopis  offi- 
cer aids  one  who  has  made  wrongfulentry, 
by  concealing  the  falsity  of  the  entry,  or  by 
supporting  it  by  false  official  returns,  he  is 
within  the  prohibition  of  the  section.  17.  8. 
%\  Meseall,  (1908)  164  Fed.  684. 


illegal  entry  of  imports,  in  section  5445,  in- 
cludes aid  in  carrying  out  the  fraud,  ren- 
dered either  after  or  before  entry  at  the  cus- 
torn  house.  U.  S.  v.  Meseall,  (1908)  164 
Fed.  687. 

Offense  by  oiBcer  while  pMorming  duties 
not  ¥rithin  office*  —  Under  this  section  an  offi- 
cer is  bidictabk  where  he  knowingly  and  oor* 


1(N» 


Vdi.  II,  p.  119,  fie.  6440. 
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1909  SiiplP.,  p.  916,  Md.  19. 


mptly  aids  an  importer  in  ^ffe<»iing  an  entry 
oil  payment  of  leaa  than  the  legal  duty,  al- 
though his  action  was  in  the  performance  of 
a  duty  assigned  to  him  hy  a  superior  officer, 
which  he  was  not  obligated  to  perfotm,  and 
could  not  legally  perfotm  under  the  statute. 
U.  8.  i*.  Rosentfial,  (1903)  126  Fed.  766,  af- 
firmed (C.  C.  A.  1905)    145  Fed.  1. 

Cttstolhs  weigher.  —  This  section,  while  or- 
diharily  not  intended  to  apply  to  those  indi- 
yidtials  —  customs  officers  —  covered  by  the 
preceding  section  of  the  law,  does  hot  exclude 
an  officer  of  the  service  if  the  facts*  bring  him 
within  the  definition  of  the  "person"  at 
Whom  this  provisiofi  is  aimed,  ana  may  there- 
fore include  a  customs  weigher  who  aids  in 
the  wat  prohibited.  U.  S.  v.  Mescall,  (1908) 
164  l^ed.  587. 

Failure  of  fraudulent  entry.  —  The  penillty 
provided  for  illegally  effecting  the  entry  of 
imports,  under  this  section,  cannot  be  avoided 
on  the  theory  that  the  fraud  would  not  have 
been  successful  until  the  release  of  the  goods 
after  payment  of  the  duty,  and  the  partici- 

Sants  in  the  wrongdoing  might  have  repented 
efore  that  time.     U.  S.  i;.  Mescall,    (1908) 
164  Fed.  587. 

Defense  of  irregular  practice  at  custom 
honsi.  —  While  ail  Importer  cAnnot  be  sub- 
jected to  a  fdrfeittire  Or  penalty  unless  the 
practice  prescribed  by  statute  has  been  fol- 

Vol.  X,  p^  70,  860.  2. 

^  Hereafter."  —  Under  this  section  the 
term  "  hereafter "  was  not  intended  to  be 
retroactive,  andcdoes  not  apply  to  coal  im- 

Vol.  Xy  p.  72,  sec.  1. 

Time  of  taking  etfect  of  treaty.  — Tlie 
treaty  between  Cuba  and  the  United  States, 
signed  Dec.  11,  1902,  did  not  go  into  effect 
until  Dec.  27,  1903,  the  date  proclaimed  by 
the  president  and  imports  f rdill  CubA  entered 
prior  to  that  date  were  not  entitled  to  the 
twenty  per  cent,  reduction  provided  for  there- 


• 

lowed  in  the  custom  house,  one  charged  crim- 
inally with  having  effected  an  entry  of  goods 
at  less  than  the  true  weight,  and  by  paymeht 
of  less  than  the  legal  duty,  by  meahs  of  a 
false  invoice,  and  by  the  bribing  of  the  ex- 
aminer to  approve  such  invoice,  cannot  take 
advantage  of  the  fact  that  the  practice  of 
submitting  the  matter  to  the  examiner,  in- 
stead of  to  a  surveyor,  was  irregular  and 
unauthorized,  and  that  the  examiner  had  no 
legal  right,  under  the  statute,  to  do  the  things 
in  relation  to  which  he  was  corruptly  influ- 
enced. U.  S.  r.  Rosenthal,  (1903)  126  Fed. 
766,  affirmed   (C.  C.  A.  1905)    145  Fed.  1. 

Sn£5ciency  of  indictment.  —  An  indictment 
under  this  section,  which  charges  that  defend- 
ants, on  a  day  named,  "with  intent  .  .  . 
that  the  United  States  should  be  wrongfully 
deprived  of  a  portion  of  the  lawful  duties 
due  "  on  certain  imported  goods,  which  were 
specifically  dutiable  according  to  weight, 
effected  an  entry  thereof  at  less  than  their 
true  weight  and  by  payment  of  less  than 
their  legal  duty,  was  held  to  sufficiently 
charge  that  the  entry  was  "  knowingly " 
effected,  and  also  that  the  entry  was  a  com- 
pleted entry,  on  which  the  duty  was  liqui- 
dated, and  not  merely  the  preliminary  entry. 
U.  S.  ».  Rosenthal,  (1903)  126  Fed.  766,  af- 
firmed (C.  C.  A.  1906)  146  Fed.  1. 


ported  before  the  date  named  in  the  section. 
Perkins  Co.  v,  U.  S.,  (1910)   180  Fed.  935. 


in  from  the  duties  imposed  by  Tariff  Act 
July  24,  1897,  ch.  11,  30  Stat.  L.  151.  M.  J. 
Dalton  Co.  r.  U.  S.,  (1907)  151  Fed.  143;  U. 
S.  I?.  M.  J.  Dalton  Co.,  (1907)  151  Fed.  144. 
Compare  Franklin  Sugar  Refining  Co.  v.  U. 
S.,  (1906)   144  Fed.  563. 


T909  Supp.,  p.  110,  sec.  2. 

ir^  trial  in  Citcttlt  Court.  — The  provision 
in  this -section  that  "  hereafter  **  the  parties 
)iti|^ant  should  be  required  to  introduce  all 
their  evidence  before  the  Board  of  General 
Appraisers  cut  off  the  right  under  said 
ainended  Act  of  a  new  trial  in  the  Circuit 


Court  on  appeal  from  the  board.  It  has  been 
held  that  this  provision  applied  to  cases  de- 
cided by  the  board  after  May  27,  1908,  even 
though  prior  to  that  date  they  had  arisen 
and  been  submitted  to  the  board  for  decision. 
Beer  i;.  C.  S.,  (1910)   181  Fed.  402. 


1909  Supp., Appendix,  p.  815,  sec.  13. 


Authority  to  conduct  reappraisement. — 
Under  this  section  the  reappraisement  can 
be  conducted  only  by  the  ilppraising  offict^ts 
and  not  by  the  collector.  U.  S.  v.  Calhoun, 
(1911)    184  Fed.  499. 

Conclttsiveneds  of  appraisement.  —  The  pro- 
vision in  this  section  that  an  appraisal  of 
goods  by  an  appraiser  shall  be  final  and  con- 
clusive against  all  parties,  and  shall  not  be 
subject  to  review  In  any  manner  for  any 
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cause,  in  any  tribunal  or  court,  ddes  not  ex* 
elude  a  reappraisement  previously  provided 
for  in  the  same  section.  U.  S.  v.  Calhoun, 
(1911)    184  Fed.  499. 

Jurisdiction  of  collector.  —  Under  this  and 
the  two  following  sections  and  Act  of  Cong. 
Juile  22.  1874,  ch.  391,  see.  21,  18  Stat.  L. 
190,  2  Fed.  Stat.  Annot.  760,  it  is  held  thiit 
where  imports  have  been  appraised  by  ah  ap- 
praiser, the  collector  has  no  jurisdiction  to 


IM  8«p^         DIPLOMA  TIC  AND  CONSULAR  OFFICERS,     Vol.  ii,  ^  818. 


fetpprtise  the  8ara«,  ahd  thdugh  authorized 
to  iastitttte  ft  proceeding  within  a  year  to 
reliqaidafe  the  duties,  and  to  examine  the 
importer  as  a  witlieAa  for  that  pilr|K>se,  he 
has  no  juriadiction  in  that  proceeding  to  com- 
pel the  importer  to  testify  with,  refefence  to 


the  valuta  of  the  goods,  and  so  lay  a  founda- 
tion for  reappfaisement  under  tli^  guise  of  a 
reliqtiidation ;  atld  this  though  the  original 
appraisement  Was  induced  by  fraud.  U.  S. 
f.  Calhoun,  (1911)  184  Fed;  499. 


1909  Supp.  Appendix,  p.  81 6,  sec.  15. 


Conatmctioii  of  statute.  — The  right  of  a 
eollector  to  examine  an  importer  in  a  pro- 
ceeding for  a  reliquidation  of  duties  within 
a  year  after  importation,  conferred  by  this 
section,  is  not  limited  or  affected  by  the  fact 
that  the  provision  for  forfeiture  in  case  of 
default  contained  in  section  16  does  not  ap- 
ply to  examinations  in  aid  of  reliquidation. 
U.  a  V.  Calhoun,   (1911)   184  Fed.  499. 

Production  of  books.  —  Where  proceedings 
were  instituted  by  a  collector  to  reliquidate 
duties  on  goods  imported  by  a  corporation 
engaged  in  business  and  having  books  of  ac- 
count, it  was  held  that  citation  was  properly 
iflsned  therein  to  the  corporation  aireciing 


it  to  appear  in  such  proceedings  and  produce 
its  books  of  account.  U.  S.  v,  Calhoun, 
(1911)    184  Fed.  499. 

Bxamination  of  im];>orter  by  collector. — 
It  has  been  held  that  since  the  words  "  value 
or  classification  "  include  both  an  appraisal 
and  liquidation,  they  may  also  include  a  re- 
liquidation by  the  collector  by  proceedings  in- 
stituted by  him  within  the  year,  and  hence 
the  collector  is  entitled  within  that  period 
to  institute  reliquidation  proceedings,  in 
which  the  importer  may  be  cited  for  exami- 
nation, though  there  can  be  no  reappraise- 
ment  by  him.  U.  S.  v.  Calhoun,  (1911)  184 
Fed.  499. 


DIPLOMATIC  AND  CONSULAK 

OFFICERS^ 


Vol.  II,  p.  801,  sec.  1723. 

LiabHiiy  of  surety  for  overcharge  of  fees. 
—  The  surety  on  the  bond  of  a  consular  offi- 
cer cannot  be  held  liable  for  the  statutory 
penalty  incurred  by  the  principal  under  thi«» 
flection    lor    charging   excessive    fees,   where 

Vol.  II,  p.  811,  see.  1746. 

Offi«ial  and  unofficial  sonricet.  —  The  Pt-esi- 
deftt  may  prescribe  a  fee,  as  provided  by  this 
»etion«  for  the  services  of  a  consul  in  fur- 
nishing inspection  cards  to  steerage  pitssen- 
gers  on  vessels  destined  td  the  United  States, 

VM.  ti,  p.  818,  S6C.  4080. 

ArtM  Irf  MAtilial.  —  In  Ballemagne  v. 
Moisan,  (1906)  197  U.  S.  169,  25  S.  Ct.  422, 
49  U.  S.  (L.  ed.)  709,  it  was  held  that  only 
a  federal  marsiiai  can  make  an  arrest  on  the 
Inquisition  of  a  French  consul,  charging  a 
^aman  on  a  ^eiicti  vessel  with  insubordina- 
tion, conformably  to  article  8  of  the  Treaty 
with  Fraiice  oi  Aug.  12,  1853,  10  Stat.  L. 
1^,  996,  7  9ed.  Stat.  Annot.  551,  since  this, 

Vol  II,  p.  818^  sec.  4081. 

tength  of  impriaonmeiit.  —  The  imprison- 
ment of  an  insubordinate  seiiman  on  a  French 
vessel,  pursuant  to  article  8  of  the  Treaty 
wHb  Fraiice  qf  Aug.  12<  1868,  10  Stat  L.  992. 
m,  1  Fed.  Stat*  Anitot.  651,  ptdvidiAg  that 


such  fees,  including  the  excess,  have  been 
charged  against  him  in  his  account,  and  paid 
to  the  Treasury  Department.  XT.  S.  v.  Bal- 
lantine,   (C.  C.  A.  1906)    138  Fed.  312. 


as  required  b^  the  quarantine  regulations  of 
April  1,  1903,  but  he  has  no  authority  to  de- 
clare such  a  fee  unofficial  and  to  permit  the 
consul  to  retain  it  as  such.  (1903)  24  Op. 
Atty.-Gen.  072. 


being  the  mode  of  arrest  specified  by  the  Act 
of  Congress  of  June  11,  1864,  13  Stat.  L.  121, 
ch.  Il6,  enacted  to  provide  for  the  execution 
of  treaties  respecting  consular  jurisdiction 
over  the  crews  of  foreign  vessels  in  the  waters 
and  ports  of  the  tJnited  States,  and  re-enacted 
in  substance  in  R.  S.  sees.  4079-4081,  must 
be  regarded  as  the  only  means  proper  to  be 
adopted  for  this  purpose. 


such  persons  may  be  arrested  oil  the  written 
requisition  of  the  consul,  ''  supported  by  an- 
official  extract  from  the  register  of  the  ship 
or  the  list  of  th^  crew,  and  shall  be  held^ 
during  the  whole  tfme  of  their  stay  in  the 
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Tol.  II,  p.  818,  SM.  4081. 


EDUCA  TION. 


Tol.  II,  p.  861,  tte.  4. 


port,  at  the  disposal  of  the  eonsuls,"  need 
not  end  with  the  departure  of  the  vessel  from 
the  port  at  which  the  seaman  was  taken 
from  the  vessel,  but  may  last  until  the  ex- 
piration of  the  two  months,  which  is  the 
limit  prescribed  by  the  Act  of  June  11,  1864, 
13  Stat.  L.  121,  ch.  116,  carried  forward  in 
substance  as  R.  S.  sees.  4079-4081,  enacted 
to  provide  for  the  execution  qf  treaties  re- 
specting consular  jurisdiction  over  the  crews 
of  forei^  vessels  in  the  waters  and  ports  of 
the  United  States.  Dallemagne  r:  Moisan, 
(1905)  197  U.  S.  169,  26  S.  Ct.  422,  49  U.  S. 
(L.  ed.)  709. 

Validity  of  arrest  by  state  officer. —  In 
Dallemagne  v,  Moisan,  (1905)  197  U.  S.  169, 


26  S.  Ct.  422,  49  U.  S.  (L.  ed.)  709,  it  was 
held  that  an  unauthorized  arrest  by  a  state 
official  on  a  requisition  of  a  French  consul, 
charging  a  seaman  on  a  French  vessel  with 
insubordination,  conformably  to  article  8  of 
the  Treaty  with  France  of  Aug.  12,  1853,  10 
Stat.  L.  992,  996,  7  Fed.  Stat.  Annot.  551, 
does  not  entitle  the  seaman  to  his  discharge 
on  habeas  corpus  when  brought  before  a  fed* 
eral  District  Court,  since  the  objection  to  the 
irregularity  of  the  arrest  is 'obviated  l^  the 
action  of  that  court  in  examining  into  the 
case  under  the  authority  conferred  upon  it 
by  the  Act  of  June  11,  1864,  carried  forward 
in  substance  as  R.  S.  sees.  4079-4081. 


t^m 


EDUCATION. 


Vol.  II,  p.  851,  sec.  4. 

Appropriationa  to  be  controlled  and  admin- 
istered by  state.  —  This  Act  and  Act  Cong. 
Aug.  30,  1890,  ch.  841,  26  Stat.  L.  417,  2  Fed. 
Stat.  Annot.  854,  granting  certain  public 
lands  or  land  scrip  to  the  several  states,  pro- 
vide that  the  proceeds  thereof  shall  be  in- 
vested to  constitute  a  perpetual  fund  for  the 
endowment  of  at  least  one  college  where  the 
leading  object  shall  be  instruction  in  me- 
chanic arts  and  agriculture,  and  appropriat- 
ing money  arising  from  the  sales  of  the  pub- 
lic lands  to  the  states  for  the  benefit  of  such 
schools  constituted  a  grant  to  the  several 
states,  and  not  to  the  colleges  competent  to 
receive  the  same  in  the  states  to  be  received 
through  the  state  ds  a  mere  conduit.  State 
V,  Irvine,  (1906)   14  Wyo.  318,  84  Pac.  90. 

In  State  r.  Bryan,  (1905)  50  Fla.  293,  39 
So.  929,  it  was  held  that  the  legislature  of 
Florida  has  the  power  to  prescril^  what  col- 
lege or  colleges  shall  be  the  recipient  or  re- 
cipients of  the  interest  on  the  fund  derived 
from  th^  sale  of  lands  donated  by  this  Act 
for  the  maintenance  of  at  least  one  college 
for  instruction  in  agriculture  and  mechanic 
arts,  or  to  bestow  it  for  such  purpose  upon  a 
university  of  the  state,  as  it  may  elect,  hav- 
ing also  the  power  to  withdraw,  the  interest 
of  this  fund  from  any  institution  of  learning 
which  has  been  the  recipient  of  it,  and  found 
another  institution,  at  any  time  it  may  elect 
BO  to  do,  and  make  it  the  recipient  of  said 
interest  for  such  instruction.  It  was  further 
held  that  the  legislature  has  the  discretion- 
ary power  to  provide  proper  educational 
qualifications  for  admission  to  such  state 
college  or  university,  to  appoint  trustees 
thereof,  subject  to  change,  conferring  *such 
powers,  not  in  conflict  with  some  constitu- 
tional provision,  upon  them  as  it  may  see  fit, 
or  to  establish  a  state  board  of  control,  as 
was  done  by  chapter  5384,  Laws  Florida, 
1906;  said  trustees  or  said  state  board  of 


control  being  simply  public  agents  to  man- 
age a  public  property. 

Teacnlng  military  tactics.  — In  State  9. 
Bryan,  (1905)  50  Fla.  293,  39  So.  929,  it  was 
held  that  chapter  5384  of  the  Laws  of  1905 
of  Florida  were  not  unconstitutional  or  in 
conflict  with  this  Act,  donating  to  the  state 
a  fund  for  the  establishment  and  mainte- 
nance of  at  least  one  college  as  therein  speci- 
fled,  because  said  chapter  5384  provided  that 
the  state  board  of  education  and  the  state 
board  of  control  "  shall  include  military  tac- 
tics, if  the  said  joint  boards  deem  the  same 
requisite  and  proper,"  as  one  of  the  branc^s 
of  education  in  the  University  of  the  State 
of  Florida. 

Right  to  use  for  other  than  edncatimial  pur- 
poses.—  In  Nebraska  it  has  been  held  that 
by  the  terms  of  this  Act,  and  by  the  aoeept- 
ance  of  the  grants  by  the  state,  and  the 
pledges  contained  in  the  state  constitution 
and  statutes  with  reference  thereto,  the  state 
became  a  trustee  of  the  funds  derived  from 
such  grants,  for  the  sole  purpose  of  applying 
them  to  the  objects  of  tne  grant,  ana  with 
no  power  to  divert  the  same  to  other  pur- 
poses, or  to  render  them  general  funds  of  the 
state.  State  f>.  Brian,  (1909)  84  Neb.  80, 
120  N.  W.  916. 

Institutions  entitled  to  grants.  —  No  par- 
ticular institutions  are  entitled  to  the  grants 
and  appropriaitionB  made  respectively  by  this 
Act,  and  by  the  Act  of  Aug.  30,  1890,  26 
Stat.  L.  417,  ch.  841,  2  Fed.  Stat  Annot. 
854,  appropriating  annually  certain  sums  to 
each  state  and  territory  for  the  more  com- 
plete endowment  and  maintenance  of  such  col- 
leges, but  the  states  take  the  property, 
charged  with  the  duty  to  devote  it  to  the 
purposes  named.  Wyoming  v>  Irvine,  (1907) 
206  U.  S.  278,  27  S.  Ct.  613,  51  U.  S.  (L.  ed.) 
1063. 

Selection  of  benefidary— -dnty  of  ttata.  •— 
See  under  this  title,  vol.  2,  p,  864,  seo,  U 
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VM.  II,  p.  854,  Mt.  1. 


ESTIMATES,  ETC, 


Tttl.  n,  p.  807,  MO.  8678. 


Vol.  II,  p.  854,   sec.    1.      [^c<  ^t  Aug.  ao,  ISM.] 


Selaction  of  beneficiary  —  duty  of  sUte. — 
The  endowment  of  land  and  money  conferred 
bT  Act  Cong.  July  2,  1862,  ch.  130,  12  Stat. 
ll  903,  2  Fed.  StAt.  Annot.  851,  and  this  Act, 
for  the  benefit  of  colleges  in  the  several  states 
ior  the  dissemination  of  learning  and  agri- 
culture and  mechanic  arts,  beins  grants  to 
the  states  for  the  benefit  of  a  college  or  col- 
1^^  situated  therein,  and  the  state  being  re- 
^[Sred  to  accept  the  grant  by  the  legislative 


act,  it  is  the  duty  of  the  state  legislature  io 
select  the  beneficiary  entitled  to  receive  and 
expend  the  funds.  State  t\  Irvine,  (1900) 
14  Wyo.  318,  84  Pac.  90. 

Appropriations  to  be  controlled  and  admin- 
istered by  state.  —  See  under  this  title,  vol. 
2,  p.  851,  sec.  4. 

Institutions  entitled  to  grants.  —  See  under 
this  title,  vol.  2,  p.  861,  sec.  4. 


ELECTIVE  FRANCHISE. 


Vol  II,  p.  864,  see.  5507. 

Constitiitioiiality.  —  The  provision  in  this 
i^ion  for  the  punishment  of  individuals 
vbo,  by  means  of  bribery,  prevent  persons  to 
vhom  the  right  of  suffrage  is  guaranteed  by 
U.  S.  Const.,  15th  Amend.,  from  exercising 
that  right,  cannot  be  sustained,  as  an  exercise 
of  the  power  granted  to  Congress  by  such 
amexidment,  to  prevent  the  denial  of  such 
right  by  state  action.  James  r.  Bowman, 
(1903)  190  U.  S.  127,  23  S.  Ct.  678,  47  U. 
S.  (L.  ed.)  979. 

Vol.  II,  p.  864^  sec.  5509. 

CoDstitiitionality.  —  In  Rakes  f.  U.  S., 
(1909)  212  U.  S.  66,  29  S.  Ct.  244,  53  U.  S. 
(L.  ed.)  401,  it  was  held  that  the  constitution- 
ilitj  of  the  provision  of  this  section  for  such 
punishment  of  persons  committing  any  other 
felony  or  misdemeanor,  when  conspiring  con- 
tiuy  to  the  preceding  section,  as  is  attached 
to  sQch  felony  or  misdemeanor  by  the  laws  of 
the  state  in  which  the  ofifense  is  committed, 
WIS  too  well  settted  to  permit  the  question 
as  to  such  constitutionaaty  to  serve  as  the 
hssis  of  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  District  Court. 

Fonaer  jeopardy.  —  An  acquittal  of  murder 
after  a  regular  trial  in  a  state  court  having 


Limiting  operation  to  •uatain  validity. «-« 

The  operation  of  section  8507,  which  WIM 
manifestly  enacted  to  punish  the  bribery  at 
all  elections,  state  and  federal,  of  persom 
guaranteed  the  right  to  vote  by  U.  S.  Const., 
15th  Amend.,  cannot  be  limited  by  Judioial 
construction,  for  the  purpose  of  sustaining  Its 
constitutionality,  to  the  bribery  of  voters  at 
elections  for  federal  officers.  James  v.  Bow- 
man, (1903)  190  U.  S.  127,  23  S.  Ct.  678,  47 
U.  S.  (L.  ed.)  979. 


full  Jurisdiction  in  the  premises  is  a  bar  to 
so  much  of  an  indictment  for  conspiring  crim- 
inally in  violation  of  R*  6.  sees.  5608,  9609)  ail 
seeks,  by  charging  defendants  with  the  com- 
mission of  such  murder,  to  enforce  the  provi- 
sion of  section  5609,  that  if,  in  carrying  out 
such  conspiracy,  an  offense  against  the  state 
has  been  committed,  the  punishment  provided 
for  by  the  state  for  such  offense  ahall  be  im- 
posed. U.  S.  r.  Mason,  (1900)  213  U.  S.  116, 
29  S.  Ct.  480,  53  U.  S.  (L.  ed.)  725. 

For  another  case  citing  this  section  see 
U.  S.  t?.  Powell,  (1907)  151  Fed.  648,  a  firmed 
(1909)  212  U.  S.  564,  29  S.  Ct.  690,  63  XJ.  B. 
(L.  ed.)  663. 


ESTIMATES,  APPROPRIATIONS,  AND 

REPORTS. 


Vol.  II,  p.  897,  sec.  3678. 

X^^enaet  of  railway  postal  clerks.  —  This 
•wtion  declares  that  all  sums  appropriates! 
for  the  various  bmnches  of  expenditures  in 
the  public  service  shall  be  applied  solelv  to 
the  objects  for  which  they  are  respectively 
oade,  and  for  no  others.    Section  3679,  2  Fed. 

F.  &  A.  Supp,  —  67  1057 


Stat.  Annot.  898,  provides  that  no  department 
of  the  government  shall  expend  in  any  one 
fiscal  year  a  sum  fn  excess  of  appropriations 
made  by  Congress  for  that  fiscal  year,  or 
involve  the  government  in  any  contract  for 
the  future  payment  of  money  in  exccgs  of 


Vol.  11,  p.  898,  tM.  S679. 


EVIDENCE. 


Tol.  in,  p.  %,  MO.  7M. 


such  appropriations.  The  annual  appropria- 
tions for  the  post-office  department  provide 
for  actual  and  necessary  expenses  by  railway 
postal  clerks  while  actually  traveling  on 
business  of  the  department,  and  away  from 
their    several    designated    headquarters,   etc. 


It  has  been  held  that  under  such  Acts  a  rail- 
way postal  clerk  could  not  recover  against 
the  United  States  as  on  an  implied  contract 
for  expenses  of  bed  and  board  while  on  his 
regular  run,  in  addition  to  his  fixed  salary. 
Parshall  t?.  U.  S.,  (C.  C.  A.  1006)  147  Fed.  433. 


Vol.  11,  p.  898,  sec.  3679. 

Rent  in  excess  of  appropriation.  —  In  Hooe 
17.  U.  S.,  (1910)  218  U.  S.  322,  31  &  Ct.  86, 
54  U.  S.  (L.  ed.)  1055,  it  was  held  that  the 
owners  of  a  building  who  have  received  the 
entire  sums  which  Congress  has  from  year  to 
year  appropriated  as  full  compensation  for 
the  rent  of  quarters  seciu-ed  for  the  Civil  Ser- 
vice Commission  by  the  Secretary  of  the  In- 
terior, in  the  discharge  of  his  duty  under  the 
Act  of  Jan.  16,  1883,  22  Stat.  L.  403,  405,  ch. 
27,  1  Fed.  Stat.  Annot.  812,  cannot  maintain 
suit  against  the  government  under  the  Act 
of  March  3,  1887,  24  Stat.  L.  505,  ch.  359,  2 
Fed.  Stat.  Annot.  80,  to  recover  the  differelice 
between  such  sums  and  the  fair  rental  value 
of  the  building,  including  the  basement,  which 
was  used  without  consent,  on  the  theory  that 
the  claim  is  founded  upon  a  contract,  express 
or  implied,  or  upon  the  constitutional  obliga- 
tion to  make  just  compensation  for  private 
property  taken  for  public  use,  in  view  of 


R.  S.  sees.  3679,  3732,  providing  respectively 
that  *^  no  department  of  the  government  shall 
expend  in  any  one  fiscal  year  any  sum  in  ex- 
cess of  appropriations  made  by  Congress  for 
that  fiscal  year,  or  involve  the  government  in 
any  ^contract  for  the  future  payment  of 
money  in  excess  of  such  appropriations,"  and 
that  "  no  contract  or  purchase  on  bel^lf  of 
the  United  States  shaft  be  made  unless  the 
same  is  authorized  by  law,  or  is  under  an 
appropriation  adequate  to  its  fulfilment,"  and 
of  the  Acts  of  Congress  of  June  22,  1874,  18 
Stat.  L.  133,  144,  ch.  388,  and  March  3,  1877, 
19  Stat.  L.  363,  370,  ch.  106,  6  Fed.  Stat. 
Annot.  120,  prohibiting  contracts  for  the 
rental  of  property  for  government  purposes 
until  an  appropriation  therefor  shall  have 
been  made  in  terms  by  Congress. 

Expenses  of  railway  postal  derka.  —  See 
under  this  title,  voL  2,  p.  897,  sec  367a 


EVIDENCE. 


Vol.  Ill,  p.  %  sec.  724. 


Practice  in  equity.  —  This  section  has  no 
application  to  suits  in  equity.  Oro  Water, 
etc.,  Co.  r.  Oroville,  (1908)  162  Fed.  976. 

*•  Parties."  —  Where  an  action  was  brought 
against  a  railroad  company  alone  for  alleged 
violation  of  the  Interstate  Commerce  Act,  it 
was  held  that  the  corporation's  officers  and 
agents  were  not  "  parties "  within  this  sec- 
tion authorizing  federal  courts,  on  notice,  to 
require  the  "  parties "  to  produce  books  or 
writings  in  their  possession  or  power  which 
contain  evidence  pertinent  to  the  issue,  etc. 
Qissatt  V.  Mitchell  Coal,  etc.,  Co.,  (C.  C.  A.* 
1907)  150  Fed.  32. 

Objections  to  admission  as  evidence. —  Books 
and  papers  required  by  an  order  of  court  to 
be  produced  by  a  party  on  the  trial  of  a  cause 
remain  subject  to  objections  to  their  rele- 
vancy as  evidence  which  must  be  passed  upon 
at  the  trial.  International  Coal  Min.  Co.  r. 
Pennsylvania  R.  Co.,  (1907)  152  Fed.  667. 

Review  of  order.  —  An  order  made  by  a 
Circuit  Court  under  this  section,  requiring 
a  party  to  an  action  at  law  to  produce  books 
or  writings  at  the  trial,  is  an  interlocutory 
and  not  a  final  order,  and  is  therefore  not  re- 
viewable on  a  writ  of  error  prior  to  final 
judgment  in  the  cause.  Pennsylvania  R.  Co, 
r.   International   Coal  M^n,  COi*    (C,  C,  A. 
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statute  not  eaclnsiTe.  *  The  power  of  a 
federal  court  to  require  the  production  of- 
documen^ry  evidence  is  not  limited  to  an 
order  made  on  motion,  as  provided  by  this 
section,  but  it  has  inherent  power,  as  well  as 
express  authority,  under  section  716  (4  Fed. 
Stat.  Annot.  498),  to  issue  a  subpoena  duces 
tecum  and  to  enforce  obedience  thereto  by 
proceedings  for  contempt  American  Lith. 
Co.  r.  Werckmeister,  (C.  C.  A.  1908)  165  Fed. 
426. 

Photographic  copies.— Where  plaintiffs  sued 
on  a  document  alleged  to  have  been  signed 
by  defendants'  decedent,  which  defendants 
claimed  was  a  forgery,  and  defendants  alleged 
that  plaintiffs  had  in  their  possession  lett«n* 
purporting  to  have  been  signed  by  deceaaed* 
written  in  the  same  handwriting  as  the  docu- 
ment sued  on,  in  which  reference  was  made 
thereto,  it  was  held  that  the  defendants  were 
entitled  to  an  order  under  this  section  requir- 
ing plaintiffs  to  produce  such  letters  for  de- 
fendants' inspection  and  to  permit  photo- 
graphic copies  to  be  made  thereof  under  proper 
restrictions.  Newcomb  v.  Burbank,  (1907) 
159  Fed.  568. 

Records  in  possession  of  others  than  partiM. 
—  Where  a  complaint  alleged  that  certain 
nautical  charters  and  contracts  had  been  sold 

by  cl^feudanta  tQ  ft  pprpor^tion.  vWq^  Wfi« 


f«L  in,  p.  ft,  Me.  MO. 


EVIDENCE. 


y«l.  in,  p.  7,  eM.  Nl. 


not  a  party  to  the  action,  it  waa  held  tliat 
the  oomphunaiit,  in  the  absence  of  anything 
tesding  to  indicate  that  such  charters,  etc., 
had  not  been  transferred  to  the  corporation, 
was  not.  entitled  to  an  order  directing  defend- 
ants to  produce  the  same,  together  with  the 
stock  book,  minute  book,  and  all  papers  and 
bank  and  check  books  of  the  corporation,  for 
pUintifl's  inspection  before  trial,  under  this 
seetion.  Ridgely  r.  Richard,  (1904)  130  Fed. 
387. 

Production  at  and  before  triaL  —  For  more 
than  a  century  trial  courts  have  disagreed  as 
to  whether,  under  this  enactniient,  the  pro- 
cedure is  limited  to  a  re<]uirement  that  the 
books,  documents,  and,  writings  be  produced 
at  the  trial,  or,  in  the  discretion  of  the  court, 
before  the  trial,  for  sudi  investigation  and 
examination  as  the  party  obtaining  the  order 
mig^  desire.    The  queation  has  at  last  been 


authoritatively  settled  bv  the  United  States 
Supreme  Court,  which  has  decided  that  a 
court  of  law  is  not  empowered  to  compel  one 
party  to  an  action  to  produce  books  and 
papers  in  advance  of  trial  for  his  adversary's 
examination  and  inspection,  by  the  provisions 
of  R.  S.  sec.  724.  Carpenter  r.  Winn,  (1911) 
221  U.  S.  533,  31  8.  Ct.  683,  56  U.  S.  (L.  ed.) 
842,  Twtrwng  (1908)  165  Fed.  636,  91  C.  C. 
A.  301. 

To  the  same  effect  as  the  first  paragraph  of 
the  original  note,  see  Cameron  Lumber  Co.  i*. 
Droney,  (1004)  132  Fed.  304;  American 
Banana  Co.  t;.  United  Fruit  Co.,  (1907)  153 
Fed.  943;  Shaefer  t.  International  Power  Co., 
(1907)  157  Fed.  806;  Rosenberger  t*.  Shubert, 
(1910)  182  Fed.  411. 

To  the  same  effect  as  second  paragraph  of 
the  original  note,  see  Cassatt  v,  MitcheU  Coal, 
etc,  Co.,  (C.  C.  A.  1907)  150  Fed.  32. 


Vol.  Ill,  p.  5,  sec.  860. 

SepeaL  —  This  section  was  expressly  re- 
pealed by  the  Act  of  May  7,  1910,  ch.  216,  36 
SUt  L.  352.  U.  S.  V.  Mills,  (1911)  185  Fed. 
318;  Sire  v,  Berkshire,   (1911)   185  Fed.  967. 

For  cases  under  this  section^  see  American 
lath.  Ca  V,  Werckmeister,  (1911)  221  U.  S. 
003,  31  S.  Ct.  676,  55  U.  S.  (L.  ed.)  873;  Ratl- 
ford  V.  U.  a,  (C.  C.  A.  1904)  120  Fed.  49; 
Hammond   Lumber    Ck>.    v,    SaUors'    Union, 


(1906)  149  Fed.  577;  Johnson  t>,  U.  S.,  (C.  C. 
A.  1908)  163  Fed.  30;  Alkon  x>,  U.  S.,  (C.  C. 
A.  1908)  163  Fed.  810;  Hammond  Lumber 
Co.  r.  Sailors'  Union,  (1909)  167  Fed.  809; 
Cohen  v.  U.  S.,  (C.  C.  A.  1909)  170  Fed.  715; 
Kerrch  v.  U.  S.,  (C.  C.  A.  1909)  171  Fed. 
366;  Foster  r.  U.  S.,  (C.  C.  A.  1910)  178 
Fed.  165;  Com.  v,  Enaign,  (1910)  228  Pa.  St. 
400,  77  Atl.  667. 


Vol.  Ill,  p.  7,  see.  861. 

Mode  of  proof.  —  Under  the  express  terms 
of  this  seetion,  in  common-law  actions  in  the 
United  States  courts  the  witnesses  must  ap- 
pear in  open  court,  unless  the  case  falls  with- 
in one  of  the  statutory  exceptions.  Compania 
Asiicarera  Cubana  v,  Ligraham,  (1910)  180 
Fed  516. 

Sntaice  admhwiblo.  —  The  federal  courts 
are  not  required  by  this  section  to  exclude 
evidence  which,  although  not  within  the  terms 
of  such  section  or  of  the  following  provisions 
relating  to  depositions,  is  still  admissible  un- 
der the  jninciptes  of  evidence  recognized  by 
the  eommon  law  before  and  at  the  time  of  its 
enactment.  Toledo  Traction  Co.  r.  Cameron, 
(C.  C.  A.  1906)  137  Fed.  48. 

Teatimoay  given  at  fonnor  trial.  —  In 
Toledo  Traction  Co.  r.  Cameron,  (1905)  137 
Fed.  48,  69  C.  C.  A.  28,  it  was  held  that  Rev. 
Stat.  Ohio,  sec.  5343a,  which  authorizes  the 
admission  in  evidence  of  the  testimony  given 
by  a  witness  on  a  former  trial  of  the  same 
eaie  when  the  witness  is  dead  or  beyond  the 
Jnrisdietion  of  the  court,  is  in  conformity  with 
the  rule  recognized  at  common  law,  which  per- 
mits the  use  of  such  evidence  generally  where 
it  is  impossible  to  obtain  a  viwi  voce  exami- 
naUon  of  the  witness,  and  is  not  in  conflict 
with  R.  8.  sec.  861,  and  may  properly  be  ap- 
plied in  an  action  at  law  in  a  federal  court 
sitting  within  the  state,  where  the  witness  is 
without  the  district  and  more  than  one  hun- 
dred mllei  difUiit  Uom  the  place  o(  trifil 


But  in  a  case  from  the  Eidith  Circuit  it 
appeared  that  on  a  former  trial  a  witness  had 
testified  for  the  plaintiff,  and  on  the  record 
trial  on  proof  that  this  witness  was  about 
two  hundred  miles  distant  from  the  place  of 
trial,  but  without  proof  of  any  effort  to  pro- 
cure his  attendance,  or  that  it  was  not  prac- 
ticable to  have  obtained  his  testimony  by 
deposition  de  bene  <!sse,  or  otherwise,  as  pro- 
vided by  R.  S.  sees.  863-867,  the  plaintiff 
offered  the  testimony  of  this  witness  given  on 
the  former  trial,  to  be  read  from  the  stenog- 
rapher's notes.  It  was  held  that  the  evidence 
was  not  admissible.  Diamond  Coal,  etc.,  Co. 
r.  Allen,  (C.  C.  A.  1905)  137  Fed.  705. 

Testimony  of  deceased  witness  on  former 
trial.  —  It  is  competent  for  a  party,  on  the 
second  trial  of  an  action  in  a'  federal  court, 
under  the  general  rule,  to  p#ove  the  testimony 
given  on  the  former  trial  by  a  witness  who 
has  since  died,  there  being  no  federal  statute 
on  the  subject.  Nome  Beach  Lighterage,  etc., 
Co.  t\  Standard  Marine  Ins.  Co.,  (1907)  156 
Fed.  484.  af/lrminif  (C.  C.  A.  1909)  167  Fed. 
119. 

Hearing  on  rule  to  show  cause. —  ThiR  sec- 
tion does  not  prevent  the  use  of  depositions 
on  a  hearing  of  a  rule  to  show  cause  when 
there  is  no  local  practice  forbidding  the  use 
of  depositions  in  such  cases.  Importers',  etc., 
Nat.  Bank  V,  Lyons,  (1905)  134  Fed.  510, 


ION 


Vol.  Ill,  p.  ii. 


ktrW^NCE. 


IfoL  tii,  p.  14,  M.  MA 


Vol.   Ill,   p.  22.      [^c«  of  Mar^  9,  1892.] 


Relates  to  nuumer  of  takiiig  only.  —  This 
Act  merely  relates  to  the  manner  of  taking 
depositions,  and  neither  enlarges  nor  restricts 
the  grounds  for  taking  them  prescribed  by 
R.  S.  sees.  863,  866,  3  Fed.  Stat  Annot.  8,  20. 
Zych  v.  American  Car,  etc.,  Co.,  (1004)  127 
Fed.  724;  Magpne  i?.  Colorado  Smelting,  etc., 
Co.,  (1905)  135  Fed.  846;  Smith  v.  Interna- 
tional Mercantile  Co.,  154  Fed.  786. 

Kanner  of  objection  to  mode  of  taking 
depositions.  —  In  Zych  v,  American  Car,  etc., 
Co.,  (1904)  127  Fed.  723,  it  appeared  that  suit 
was  brought  against  the  ()efendant  in  the 
state  courts  of  Missouri,  and  notice  was  given 
to  the  taking  of  the  depositions  of  certain 
witnesses  before  trial,  and  subpoenas  for  such 
witnesses  were  duly  issued  and  served.  The 
defendant  then  removed  the  case  to  the  fed- 
ral  court,  and  after  removal  applied  for  the 
appointment  of  a  special  commissioner  before 
whom  such  witnesses  might  be  examined,  as 
authorized  by  Rev.  Stat.  Mo.  1899,  sec.  2883. 
The  federal  court  made  such  appointment 
under  Act  Cong.  March  9,  1892,  making  it 
lawful  to  take  depositions  for  use  in  the  fed- 
eral court  in  the  mode  prescribed  by  the  laws 
of  the  state.  It  was  held  that  defendant, 
having  itself  applied  for  the  appointment  of 
the  commissioner,  waived  its  right  to  object 
that  inasmuch  as  the  witnesses  intended  to 
remain  in  St.  Louis,  and  were  not  aged  or  in 
poor  health,  conditions  prescribed  by  R.  S. 
sees.  861,  863,  866,  3  Fed.  Stat.  Annot  7,  8,  20, 
as  conditions  precedent  to  the  taking  of  proof 
to  be  used  in  the  federal  courts  in  advance 
of  the  trial,  did  not  obtain,  and  that  the  wit- 
nesses were  not  therefore  required  to  appear 
and  testify  before  the  commissioner. 

Enforcement  of  attendance  of  witnesses. — 
Where,  prior  to  the  removal  of  a  cause  to  the 
federal  court,  notice  of  the  taking  of  deposi- 
tions of  witnesses  before  trial  as  authorized 
by  Rev.  Stat.  Mo.  1899,  sec.  2883,  was  given. 


and  after  removal  a  special  commissioner  was 
appointed  by  the  federal  court  to  take  such 
testimony,  as  authorized  by  Act  of  March  9, 
1892,  ch.  14,  it  was  held  that  the  commissioner 
was  authorized  to  enforce  the  attendance  of 
the  witnesses  by  attachment  under  the  au- 
thority conferred  by  the  state  statute.  Zych 
V.  American  Car,  etc.,  Co.,  (1904)  127  Fed. 
723. 

Foreign  witnesses.  —  Under  this  Act  and 
under  the  Connecticut  law  permitting  the 
taking  of  depositions  of  nonresidents  and  pro- 
viding for  their  oral  examination,  direct  and 
cross,  it  was  held  that  the  Circuit  Court  for 
the  district  of  Ck)nnecticut  could  grant  a 
dedimus  potestatem  to  take  depositions  in 
Cuba,  where  otherwise  there  would  be  a  fail- 
ure or  delay  of  justice.  Compania  Azucarera 
Cubana  v.  Ingraham,  (1910)  180  Fed.  516. 

Following  state  ptactice.  —  Where  the  laws 
of  a  state  in  which  a  court  is  held  provide 
for  the  issuance  of  a  commission  by  the  clerk 
to  take  depositions  of  witnesses  on  interroga- 
tories attached  on  notice  to  the  adverse  party, 
such  practice  may  properly  be  followed  in  the 
federal  court  with  respect  to  the  taking  of 
depositions  of  witnesses  residing  in  other  dis- 
tricts or  i^tate.  Carrara  Paint  Agency  Co.  tr. 
Carrara  Paint  Co.,  (1905)  137  Fed.  319. 

The  examination  of  a  party  before  trial, 
authorized  by  N.  Y.  Code  Civ.  Pro.,  sec.  870, 
cannot  be  required  by  a  federal  Circuit  Court 
sitting  in  that  state,  by  virtue  of  the  declara* 
ration  of  the  Act  of  March  9,  1892,  ch.  14, 
that  in  addition  to  the  mode  of  taking  the 
depositions  of  witnesses  in  causes  pending  in 
the  federal  District  and  Circuit  Courts  it 
shall  be  lawful  to  take  the  depositions  or 
testimony  of  witnesses  in  the  mode  prescribed 
by  the  laws  of  the  state  in  which  the  courts 
are  held.  Hanks  Dental  Assoc,  v.  Interna- 
tional Tooth  Crown  Co.,  (1904)  194  U.  S.  303, 
24  S.  Ct.  700,  48  U.  S.  (L.  ed.)  989. 


Vol.  Ill,  p.  23,  sec.  867. 

Use  of  depositions  taken  to  perpetuate  tes- 
timony. —  This  section,  providing  that  "  any 
court  of  the  United  States  may  in*  its  dis- 
cretion admit  in  evidence  in  any  cause  before 
it  any  deposition  tsken  in  perpetuam  rei 
memwriam  which  would  be  so  admissible  in  a 
court  of  the  state  wherein  such  cause  is  pend- 


ing according  to  the  laws  thereof,"  does  not 
limit  the  use  of  such  depositions  to  any  par- 
ticular cases,  nor  to  those  taken  in  any  par- 
ticular manner,  but  leaves  such  matters  to  be 
determined  by  the  laws  of  the  state.  Ohio  , 
Copper  Min.  Co.  v.  Hutchings,  (C.  C.  .A. 
1909)  172  Fed.  201. 


Vol.  Ill,  p.  24,  sec.  869. 

Sufficiency  of  application.  —  A  petition  for 
a  subpcena  duces  tecum  is  sufficiently  definite 
with  respect  to  the  books  or  documents  re- 
quired, where  the  description  is  specific 
enough  to  enable  the  witness  to  produce  them 
without  uncertainty.  To  entitle  a  party  to  a 
subpoena  duces  tecum  requiring  a  witness  not 
a  party  to  the  action  to  produce  books  and 


documents  in  his  possession  it  is  not  sufficieiit 
to  allege  merely  that  the  documents  are  ma- 
terial and  relevant  to  the  issues  in  the  case; 
but  the  facta  that  will  enable  the  court  to  de- 
termine that  there  are  prima  fade  material  and 
relevant  must  be  set  out.  U.  S.  r.  Terminal 
E.  Assoc,  (1907)  164  Fed.  268. 
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Vol  ill,  p.  26,  sec.  882. 

Tlie  records  of  the  Ponsion  Office  are  ad- 
fflisBible  in  evidence,  equally  with  the  certifi- 
cate iBTOed*  to  prove  tne  granting  of  a  pen- 
sion. Fooler  9.  U.  S.,  (C.  C.  A.  1904)  127  Fed. 
509. 

Bnmpiiflod  copies  of  pension  vouchers  exe- 
cuted thirty  years  before,  made  pursuant  to 
this  section,  prove  themselves,  and  are  ad- 
missible in  evidence.  Murphy  v,  Cady^ 
(1906)  145  Mich.  33,  108  N.  W.  493. 

Piesnmption  of  gemuneness.  —  In  Wynne  v. 
U.  S.,  (1910)  217  U.  S.  234,  30  8.  Ct.  447,  64 
U.  &  (Lu  ed.)  748,  it  was  held  that  the  genu- 


ineness of  the  authentication  of  a  copy  of 
a  certificate  of  enrolment  offered  in  evidence 
to  establish  the  national  character  of  a  vessel 
on  a  prosecution  for  a  crime  committed  on 
shipboard  will  be  assumed,  as  will  also  the 
official  character  of  the  purported  signer  and 
the  signing  by  him,  or  one  authorized  to 
sign  for  him,  where  there  is  no  evidence  cast- 
ing suspicion  upon  the  genuineness  of  the 
copy  or  of  the  seal,  or  the  signature,  and  none 
which  challenges  in  any  way  the  American 
character  of  the  ship. 


Vol  III,  p.  27,  sec.  886. 

Tnascript  prima  facie  evidence.  —  In  U.  S. 
r.  Pierson,  (C.  C.  A.  1906)  145  Fed.  814,  it 
WIS  held  that,  in  the  absence  of  countervail- 
ing evidence  in  an  action  on  the  bond  of  an 
Indian  agent,  the  introduction  of  a  duly  certi- 
fied transcript  of  the  books  and  proceedings 
of  the  Treasury  Department  established  a 
prists  fade  case  in  favor  of  the  government 
entitling  it  to  judgment. 

Sidings  of  Treasury  Department.  —  Where, 
hi  an  action  on  the  bond  of  an  Indian  agent, 
the  transcript  of  the  books  and  proceedings  in 
the  Treasury  Department  contained  a  debit 
and  credit  statement  of  the  account  and  a 
showing  of  the  items  in  dispute,  it  was  held 
not  to  be  objectionable  because  it  also  con- 
tained explanatory  memoranda  showing  the 
ground  of  the  rulings  of  the  accounting  offi- 
cers concerning  the  items  rejected,  and,  in 
some  instances,  the  evidence  on  which  they 
leUed.  U.  S.  v.  Pierson,  (CCA.  1906)  146 
Fed.  814. 


Evidence  of  receipt  of  money.  ^  In  U.  S.  r. 
Pierson,  (C  C  A.  1906)  145  Fed.  814,  it  was 
held  that  in  an  action  on  the  bond  of  a  United 
States  Indian  agent  a  transcript  of  the  books 
and  proceedings  of  the  Treasury  Department 
was  not  evidence  of  the  receipt  by  such  agent 
of  moneys  that  did  not  come  to  his  hands 
through  the  ordinary  channels  of  the  depart- 
ment. 

Ez  parte  statement  of  post-office  officials.  — 
This  section  contemplates  the  certification 
only  of  a  bookkeeper's  plain  statement  of 
account;  and  therefore  a  statement  made  in 
a  certified  copy  of  a  postmaster's  account, 
after  showing  that  a  charge  was  made  against 
him,  that  it  was  on  account  of  money  paid 
by  him  to  a  laborer  "for  which  no  service 
was  performed,"  was  held  not  to  be  admis- 
sible in  evidence  against  him.  Nagle  t;.  U.  S., 
(C  C  A.  1906)  145  Fed.  303. 


Vol  III,  p.  28,  sec.  17. 

Section  not  retroactive.  —  Where,  *  in  an 
action  on  tiie  bond  of  a  United  States  Indian 
Department  agent,  a  transcript  of  the  books 
and  proceedings  of  the  Treasury  Department, 
certified  and  authenticated  by  the  Register  of 
the  Treasury,  as  required  by  R.  8.  sec.  886,  3 
Fed.  Stat  Annot.  27,  was  offered  in  evidence, 
it  was  held  to  be  immaterial  that  it  was  not 
certified  by  the  Secretary  or  the  Assistant 


Secretary  of  the  Treasury,  as  required  by 
Amendatory  Act  of  March  2,  1895,  ch.  177, 
sec.  10,  28  Stat.  L.  809,  enacted  after  the 
transcript  was  filed  as  a  part  of  the  record, 
and  in  force  at  the  time  of  the  trial,  but  pro- 
viding expressly  that  it  related  to  certificates 
thereafter  made.  U.  &  i;.  Pierson,  {C  C  A. 
1906)  145  Fed.  814. 


Vol  III,  p.  31,  sec.  889. 

Acoomit  from  auditor  for  Pest  Office  De- 
HAttmeot.  —  A  certified  account  from  the 
books  of  the  auditor  for  the  Post  Office  De- 


partment comes  within  this  statute. '  U.  S. 
V.  McCoy,  (1904)  193  U.  S.  593,  24  S.  Ct.  530, 
48  U.  S.  (L.  ed.)  805. 


VoL  III,  p.  32,  sec.  891. 

Questions  ai  land  titles.  — A  certified  copy 
of  the  records  of  the  General  Land  Office,  in- 
cluding the  certificate  of  local  land  officers 
that  on  the  records  of  their  office  there  were 
no  homestead  pre-emption  or  other  valid 
daisis  to  certain  lands  within  the  place  limits 
of  the  grant  to.  the  Atlantic  &  Pacific  Rail- 
RMid  Cmnp«ny»  made  by  the  Act  of  July  27, 


1866,  and  that  the  land  had  not  been  returned 
or  denominated  as  swamp  or  mineral  land, 
was  held  to  be  competent  evidence  under  this 
section,  on  the  question  of  the  title  of  one 
claiming  as  grantee  from  the  railroad  com- 
panv.  Howard  v,  Perrin,  (1906)  200  U.  S. 
71,  26  S.  Ct.  195,  50  U.  S.  (L.  ed.)  374. 
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Vol.  Ill,  p.  33,  sec.  892. 

Not  ptoof  of  geniiiaoBiMS  of  orifinid.-"A 
oertifled  copy  of  the  record  of  an  atsignmont 
of  a  patent  with  the  acknowledgment  thereto, 
although  made  evidence  where  the  original 
would  be  evidence  by  this  section,  docs  not 


prove  the  genuineness  of  due  exooutien  of  the 
original  assignment.  Eastern  Dynamite  Co. 
i\  Keystone  Powder  Mfg.  Ca,  (1908)  164  Fed. 
47. 


Vol.  Ill,  p.  37,  sec.  905. 

statutes  of  state  or  tenitory.  -^  See  Hewitt 
t>.  Indian  Territory  Bank,  (1908J  64  Neb.  463, 
92  N.  W.  741. 

Attestation  by  clerk.  —  In  Henry  Invest. 
Co.  V,  Semonian,  (1909)  45  Colo.  260,  100  Pac. 
425,  it  was  held  that  a  transcript  of  the  pro- 
ceedings of  a  court  of  another  state,  to  which 
was  appended  a  certificate  of  the  judge  alone 
that  the  foregoing  was  a  complete  transcript 
of  the  proceedings  of  the  County  Court  in  a 
certain  county,  and  in  a  case  specified,  was 
not  admissible  in  evidence. 

By  deputy. ^^To  the  same  effect  as  the 
original  note,  see  Edwards  v.  Smith,  (Tex. 
1911)  187  S.  W.  1161. 

Certificate  of  juige  er  magiatrate.  --  To  the 
same  effect  as  the  first  paragraph  of  the  origi- 
nal note,  see  Hagan  v.  Snider,  (1906)  44  Tex. 
Civ.  App.  139,  98  S.  W.  213;  Wolf  V.  King, 
(1908)  49  Tex.  Civ.  App.  41,  107  S.  W.  617; 
Edwards  i\  Smith,  (Tex.  1911)  137  S.  W.  1161. 

To  the  same  effect  as  the  third  paragraph 
of  the  original  note,  see  Dusenberry  v.  Ab- 
bott, (1901)  1  Neb.  (unofficial)  Rep.  101,  95 
N.  W.  466. 

As  to  sufficiency  of  certification,  see  Boh- 
lander  v.  Heikes,  (C.  C.  A.  1909)  168  Fed.  886. 

Sufficiency  of  anthentieatioa.  —  See  Sey- 
mour V.  Du  Bois,  (1906)  145  Fed.  1003; 
Nadel  v.  Campbell,  (1910)  18  Idaho  335,  110 
Pac.  263;  Brown  v.  Baxter,  (1908)  77  Kan. 
97,  94  Pac.  155,  574;  Halfhill  t?.  Malick, 
(1911)  145  Wis.  200,  129- N.  W.  1087. 

Mode  of  authentication  not  exclusive.^ 
To  the  same  effect  as  tlie  first  paragraph  of 
the  original  note,  see  Tomlin  t*.  Woods,  (1904) 
125  la.  367,  101  N.  W.  135. 

To  the  same  effect  as  the  second  paragraph 
of  the  original  note,  see  Sullivan  v,  Kenney, 
(la.  1910)  126  N,  W.  349. 

Records  and  proceedings  of  United  States 
courts.  —  To  the  same  effect  as  the  first  para- 
graph of  the  original  note,  see  Jordan  v.  Mc- 
Donnell, (1907)  151  Ala..  279,  44  So.  101; 
Edwards  t?.  Smith,  (Tex.  1911)  137  S.  W.  1161. 

It  seems  that  this  section  is  not  applicable 
where  judicial  records  of  a  federal  court  are 
offered  in  evidence  in  a  state  court,  especially 
where  the  federal  judgment  is  of  the  state 
in  whose  court  it  is  offered  as  evidence.  Ed- 
wards V.  Smith,  (Tex.  1911)   137  S.  W.  1161. 

But  in  Harmon  v.  Best,  (Ind.  1910)  91  N.  E. 
19,  it  appeared  that  a  federal  Circuit  Court 
appointed  a  receiver  for  a  railroad,  and  there- 
after entered  an  order  in  the  receivership  pro- 
ceeding appointing  a  commissioner  to  hear 
garnishment  suits  against  employees  of  the 
railroad,  and  providing  how  sudi  claims  could 
be  adjudged.  A  railroad  employee  was  gar- 
nished before  the  commissioner,  and  the  re- 
ceiver, pursuant  to  the  order,  reported  the 


amount  of  the  wages  due,  and  the  garnish- 
ment was  satisfied.  The  employee  then  sued 
the  receiver  in  the  state  court  without  leave 
ol  the  federal  court,  and  the  order  of  the  fed- 
eral court,  properly  authenticated,  was  intro- 
duced in  evidence.  It  was  held  that  under 
this  section  the  order  was  entitled  to  be  given 
full  faith  and  credit  in  the  state  court  and 
could  not  be  collaterally  attadced,  and  should 
have  been  treated  by  the  state  court  as  con- 
clusive against  its  jurisdiction. 

Records  of  state  courts  offered  in  federal 
courts. -— This  statute  does  not  apply  to  ju- 
dicial records  of  state  courts  where  offered  in 
evidence  in  a  federal  court.  Edwards  v. 
Smith,  (Tex.  1911)  137  a  W.  1161. 

State  courts  must  give  full  faitJi  and  credit. 
—  The  effect  of  the  provision  regarding  full 
faith  and  credit  is  that  in  the  courts  of  other 
states  the  judgment  of  a  court  of  one  state  is 
not  impeachable  except  for  fraud  or  want  of 
jurisdiction;  is  indisputable  proof  that  it 
rests  upon  an  unanswerable  cause  of  action; 
is  conclusive  evidence  that  the  right  to  its  en- 
forcement is  wholly  unaffected  i>y  a  laches 
or  lapse  of  time  which  preceded  its  rendition ; 
and  gives  a  right  of  action  for  its  enforce- 
ment subject  to  limitation  and  other  laws 
of  the  forum  which  regufaite,  but  do  not  deny, 
unreasonably  restrict,  or  oppressively  burden 
the  exercise  of  the  right.  Lamb  v.  Powder 
Oliver  Live  Stock  Co.,  (1904)  132  Fed.  434,  65 
C.  C.  A.  570. 

In  Mutual  L.  Ins.  Co.  v.  McGrew,  (1903) 
188  U.  S.  291,  23  S.  Ct.  375,  47  U.  S,  (L.  ed.) 
480,  it  was  held  that  a  decision  of  a  state 
court  cannot  be  reviewed  in  the  Supreme 
Court  of  the  United  States  on  the  ground 
that  by  it  full  faith  and  credit  were  denied 
to  an  Hawaiian  judgment,  in  violation  of 
U.  S.  Const,,  art,  4,  sec.  1,  as  carried  out  by 
H.  S.  sec.  905,  where  the  judgment  ol  tbe 
trial  court  was  rendered  prior  to  the  Act 
of  April  30,  1900,  providing  a  government  for 
Hawaii,  and  such  oontention  was  not  broiight 
to  the  attention  of  the  highest  state  court  in 
auy  form. 

In  Anglo-American  Provision  Co.  v.  Davie 
Provision  Co.,  (1903)  191  U.  S.  373,  24  S.  Ct. 
92,  48  U.  S.  (L.  ed.)  225,  it  was  held  that  full 
faith  and  credit  was  not  denied  an  Hlinois 
judgment  by  N.  Y.  Code  Civ.  Pro.,  sec.  1780, 
which,  as  construed  by  the  New  York  courts, 
precludes  the  maintenance  of  an  action  on 
such  judgment  by  one  foreign  corporation 
against  another,  because  it  is  not  upon  a 
cause  of  action  which  arose  within  the  state. 

A  judgment  of  the  Supreme  Court  of  the 
United  States  to  the  effect  that  a  policy  of 
fire  insurance  could  not  be  recovered  upon  as 
it  stood  nor  be  helped'  out  by  any  doetrine  of 
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TM.  Ill,  p.  37,  fM. 


tiie  common  law  is  not  ctenM  fail  ^kii  and 
credit  by  an  adjudication  of  a  «tate  court 
tl»t  such  judgment  is  not  a  bar  to  a  suit 
ia  equity  to  reform  tbe  policy  00  tlutt  it  will 
opress  consent  to  ooncmrrent  insuranoe,  and 
to  recorer  npoii  Bncfti  poiky  as  reformed. 
Northern  Assiir.  Co.  r.  Grand  Mew  Bld|t. 
AsMC,  (1906)  203  U.  S.  106,  27  &  Ct.  27,  51 
U.  S.  (L.  ed.)   109. 

In  Fanntleroy  r.  Lum,  (1908)  210  U.  S.  230, 
28  S.  a.  641,  52  U,  S.  (L.  ed.)  1039,  it  was 
lield  that  the  Mississippi  courts  cannot  deigr 
to  a  judgment  of  a  Missouri  court,  baaed  upon 
as  award  in  arbitration  proceedings  in  Mis- 
sissippi, the  full  faith  and  credit  secured  by 
U.  Sl  Const.,  art.  4,  sec.  1,  to  the  judgments 
of  sister  states,  because  the  original  contro- 
reny  grew  out  of  a  cambling  transaction  in 
fatm«8  in  Mississippi,  which  is  made  a  mis- 
demeanor by  Miss.  Annot.  Code  1892,  sees. 
1120,  1121,  2117,  which  further  provide  that 
contracts  of  that  character  shall  not  be  en- 
forced by  ai\y  court. 

In  Older  that  a  judgment  or  decree  shall  be 
oooclTiBire  in  an  action  brought  thereon  in 
another  state,  it  must  not  only  be  conclusive 
in  the  jurisdiction  where  rendered,  but  also 
tna)  in  character,  and  establish  a  fixed  and 
certain  liability,  and  therefore  a  decree  for 
a&nony  and  coats  will  support  an  action  in 
another  state  in  so  far  as  it  is  for  a  sum 
due  at  the  time  of  its  rendition,  and  which 
is  absolutely  awarded,  but  not  with  respect  to 
future  payments,  for  which  it  provides,  but 
as  to  which  it  remains  subject  to  modification 
at  anv  time  in  the  discretion  of  the  court, 
laraefr.  Israel,  (C.  C.  A.  1906)  148  Fed.  576, 
8  Ann.  Cas.  (07. 

In  Tilt  r.  Kelsev,  (1907)  207  U.  S.  43,  28 
a  Ct  1,  52  U.  S.  (L.  ed.)  95,  it  was  held  that 
the  full  faith  and  credit  due  the  probate  pro- 
ceedings of  the  New  Jersey  courts  do  not  re- 
qoire  that  the  courts  of  New  York  shall  be 
bound  by  the  adjudication  of  the  New  Jersey 
courts  on  the  question  of  domicile. 

In  Andrews  r.  Andrews,  (1903)  1£8  U.  S. 
14,  23  8.  Ct.  237,  47  U.  S.  (L.  ed.)  3#6,  it 
was  held  that  the  full  faith  and  credit  clause 
of  tbe  Federal  Constitution  is  not  violated  by 
the  refusal  of  the  Massachusetts  courts,  act- 
ing in  aoBOrdalKX  with  lUae.  Pub.  vSUt.,  (^« 
146,  sec.  41,  to  give  effeot  t9  a  decree  of  4i* 
vwce  rendered  by  *  court  of  another  state 
in  a  suit  instituted  by  one  who  temporarily 
left  the  state  of  Massachusetts,  where  he 
was  domiciled,  for  the  porpose  of  obtaining 
a  divoiTe  for  a  cause  which  occiuTed  in  that 
state  while  the  parties  resided  there,  but 
whkh  was  not  a  ground  for  divorce  in  that 
iUtc. 

Rile  of  eyidence. —  This  section  providing 
that  the  record  of  a  judgment  after  due 
aoUee  in  one  state  shall  be  conclusive  evi* 
dence  in  the  courts  of  another  state  or  of  the 
United  States  of  a  matter  adjudged,  etc., 
^mcribes  a  mle  of  evidence  rather  than  one 
of  jttrisdietioD.  laiael  r.  IsraW,  (1904)  130 
Fed.  287;  Clifford  r.  WilUa,ms,  (1004)  131  Fed. 
1€0;  Beanchamp  r.  Bertig,  (1909)  90  Ark. 
Ml.  119  51.  W.  76;  De  VaH  r  I>e  Vail,  (Ore. 
INO)  lOe  Pac.  7^5. 
Limitatiiona.  —  Under   this   section   it   was 


held  that  ifche  ^estion  whether  a  judgment 
dismissing  an  action  on  a  note  in  New  York 
on  the  gronnd  that  it  wna  <barr«d  by  Kmita- 
tions  of  that  state  was  a  dietermination  dn 
the  merits  of  the  case,  and  therefore  barred 
another  action  on  the  note  in  Kentucky,  de- 
pended om  the  effeot  which  would  be  given  to 
such  judgment  by  the  courts  of  New  York, 
and  that  where  under  the  decisions  of  New 
York  a  judgment  based  solely  on  the  statute 
of  limitations  is  held  to  affect  the  remedy 
only,  and  not  the  cause  of  action,  such  judg- 
ment was  no  bar  to  the  plalntifTs  action  in 
Kentucky,  where  a  different  statute  of  limi- 
tation prevailed.  Brand  r.  Brand,  (1903)  116 
Ky.  786,  76  S.  W.  868. 

Completeness  of  transcrtpt.  —  In  Montffom- 
ery  r.  Consolidated  Boat  Store  Co.,  (1903) 
115  Ky.  166,  72  S.  W.  816,  it  was  held  that 
a  transcript  of  the  jud^ent  of  a  sister  state 
on  which  execution  had  been  issued  and  cer- 
tified, as  required  "by  sections  905-90^,  so  as 
to  entitle  the  judgment  to  full  faith  and 
credit,  would  be  deemed  to  contain  a  complete 
copy  of  the  judgment,  though  it  differed  In 
form  from  the  torm  of  judgment  used  in 
Kentucky. 

Conclusiveness  as  to  juxisdiction.  —  Neither 
the  full  faith  and  credit  clause  of  the  Federal 
Constitution  (Const.,  art.  4,  sec.  1)  nor  this 
section  passed  in  conformity  therewith  pre- 
vents an  inquiry  into  the  jurisdiction  of  the 
court  of  a  Sister  state  by  which  a  judgment 
rendered  therein  is  offered  in  evidence,  and  a 
oopy  of  the  record,  though  duly  authenticated, 
may  be  contradicted  as  to  tbe  facts  necessary 
to  give  jurisdiction,  or  where  it  appears  in  a 
collateral  proceeding  in  another  state  that 
such  facts  did  not  exist,  the  record  is  a  nul- 
litv,  though  it  may  contain  recitals  that  the 
facts  did  exist.  De  Vail  1?.  De  Vail,  (Ore. 
1910)   109  Pac.  755. 

Not  applicable  to  courts  of  limited  juris- 
diction. —  Strecker  t.  Railson,  (1907)  16  N. 
D.  68.  Ill  N.  W.  612. 

Prabate  of  will.  —  On  proceedings  to  pro- 
bate a  will  which  had  been  admitted  to  pro- 
bate in  Illinois,  where  the  copy  of  the  will 
and  of  the  record  showing  the  admission  to 
probate  were  not  authenticated  by  the  attes- 
tation of  the  officer  having  charge  of  the  rec- 
ord, nor  certified  by  him  to  have  been  com- 
pared with  the  original,  and  to  be  a  true  copy 
thereof,  as  required  by  this  section,*  it  was 
held  that  the  County  Court  of  another  state 
had  no  jurisdiction  to  admit  the  will  to  pro- 
bate. In  re  Box,  (1906)  127  Wis.  264,  106 
N.  W.  1063. 

4kdierB  in  aupplomentary  prooeedinga*^— In 
Orient  Ins.  Co.  r.  Rudalph,  (1905)  69  N.  J. 
Eq.  670,  61  Atl.  26,  it  was  held  that  as  sup- 
plementary proceedings  in  the  state  of  New 
York  are  not  considered  special  proceedings 
before  a  court  or  officer  of  limited  jurisdic- 
tion, but  as  a  ncAv  remedy  in  an  action  in 
which  the  court  has  general  jurisdiction,  the 
production  and  proof  in  a  New  Jersey  court 
of  an  order  by  a  court  of  New  York  appoint- 
ing a  receiver  in  supplementary  proceedings 
there,  and  reciting  the  facts  necessary  to  give 
the  court  jurisdiction,  furnishes  conclusive 
evidence  of  the  regularity  and  validity  of  the 
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y«l.  Ill,  p.  46,  Me.  948. 


order,  and  prima  facie  evidence  of  the  juris- 
dictional facts. 

Record  of  deeds,  etc.  —  Copies  of  the  record 
of  deeds  and  otlber  similar  private  writings 
made  in  a  sister  state  are  admissible  in  evi* 
denoe  in  the  courts  of  other  states  when  prop- 
erly certified  and  authenticated.     But  they 

Vol.  Ill,  p.  39,  sec.  906. 

Validity  of  statute.  —  Congress  had  the 
power  to  enact  this  section,  under  which  ter- 
ritorial legislation  must  be  given,  by  every 
court  within  the  United  Stetes,  the  same 
faith  and  credit  which  it  has  by  law  or  usage 
in  the  court  of  the  territory  enacting  it. 
Atchison,  etc.,  R.  Co.  r.  Sowers,  (1900)  213 
U.S.  66, 29  S.  Ct.  397,63  U.  S.  (L.  ed.)   695. 

Evidentiary  value  of  copy.  —  In  the  absence 
of  a  state  statute  defining  the  evidentiary 
value  or  effect  of  a  copy  of  a  record  from  an- 
other state,  this  section  is  binding  upon  the 
courts  of  the  state,  at  least  to  the  extent  of 
defining  the  evidentiary  value  of  such  a  copy. 
Milwaukee  Gold  Extraction  Co.  v.  Ck)rdon, 
(1908)  37  Mont.  209,  95  Pac.  996. 

Proof  of  incorporation.  —  In  Milwaukee 
Gold  Extraction  Co.  v.  Gordon,  (1908)  37 
Mont.  209,  95  Pac.  996,  it  was  held  that  as 
there  is  no  common-law  rule  for  granting 
charters  to  corporations,  which  are  the  crea- 
tures of  law,  and  authorized  by  private  stat- 
utes or  general  laws,  and  as  courts  of  Mon- 
tana do  not  take  judicial  notice  of  the  statu- 
tory law  of  Arizona,  a  certified  copy  of  the 
record  of  incorporation  of  a  company  in  Ari- 
zona is  not  evidence  in  a  Montana  court  of 
its  lawful  incorporation  in  Arizona,  in  the 
absence  of  proof  that  the  laws  of  Arizona  au- 
thorized its  incorporation. 


will  be  given  such  force  and  effect  only  as  is 
given  thereto  by  the  law  of  the  state  from 
which  thejrare  taken,  and  it  must  appear  tliat 
the  record  was  one  which  was  authorized  and 
provided  for  by  the  statutes  of  that  state. 
Wilcox  V,  Bergman,  <1905)  96  Minn.  219,  104 
N.  W.  966. 


Full  faith  and  credit  to  sUte  sUtntea.— 
In  Atchison,  etc.,  R.  Co.  v.  Sowers,  (1909)  213 
U.  S.  56,  29  S.  Ct.  397,  63  U.  S.  (L.  ed.)  696, 
it  was  held  that  the  full  faith  and  credit 
demanded  by  this  section  is  given  by  the 
Texas  courts  to  the  New  Mexico  Act  of  March 
11,  1903,  providing  that  an  action  for  per- 
sonal injuries  received  in  that  territory  will 
not  lie  unless  certain  requirements  as  to  the 
making  of  an  afiSdavit  and  the  bringing  of 
suit  within  a  specified  time  are  observed, 
where  a  recovery  is  permitted  in  those  oourta 
subject  to  such  restrictions,  although  the 
statute  also  undertakes  to  make  the  suit  main- 
tainable only  in  the  District  Court  of  the  ter- 
ritory. ^ 

But  in  El  Paso,  etc.,  R.  Co.  v.  Gutierraz, 
(1909)  216  U.  S.  87,  30  S.  Ct.  21,  64  U.  S. 
(L.  ed.)  106,  it  was  held  that  the  full  faith 
and  credit  demanded  by  this  section  is  not 
given  to  the  New  Mexico  Act  mentioned  in  the 
preceding  paragraph,  where  a  recovery  is  per- 
mitted in  a  sUte  court  on  such  a  cause  of 
action,  with  no  showing  of  a  compliance  with 
the  preliminaries  of  notice  and  demand  pre- 
scribed by  the  territorial  statute. 

Sufficiency  of  authentication.  —  See  Mil- 
waukee Gold  Extraction  Co.  v,  Gordon,  (1908) 
37  Mont.  209,  96  Pac.  996. 


EXECUTION. 


Vol.  Ill,  p.  46,  sec.  988. 

Construction.  —  This  section  gives  a  right 
of  stay  in  a  federal  court  only  when  the  de- 
fendant has  property  upon  which  the  judg- 
ment, if  in  a  state  court,  would  be  a  lien,  and 
who  by  reason  of  such  lien  would  be  entitled 
under  the  state  law  to  a  stay  of  such  judg- 
ment. Thus  where  a  state  statute  makes 
judgments  liens  on  real  estate,  but  not  on 
personal  property,  and  gives  a  right  of  stay 
to  a  defendant  owning  sufficient  real  estate 
without  other  security,  and  also  a  right  of 
stay  to  other  defendants  on  their  giving  bail, 
a  judgment  defendant  in  a  federal  couH  who 
has  no  real  estate  cannot  obtain  a  stay  by 
virtue  of  section  988  by  giving  bail.  The 
Island  Queen,  (1007)   162  Fed.  470. 

In  Petrified  Bone  Min.  Co.  v,  Rogers, 
(1908)  159  Fed.  1010,  it  appeared  that  the 
Pennsylvania  codifying  statute  of  June  16, 
1836,  P.  L.  762,  sees.  3  and  4,  2  Purd.  Dig. 
(Stewart's  ed.)  1617,  pars.  9  and  10,  provides 
that  certain  judgment  defendants  may  give 


security  for  the  ram  recovered,  with  interest 
and  costs,  and  thereupon  be  entitled  to  a  stay, 
to  be  computed  from  the  first  day  of  the 
term  to  which  the  action  was  commenced, 
from  six  to  twelve  months,  depending  upon 
the  size  of  the  judgment.  Act  Pa.  1873,  P. 
L.  60,  1  Purd.  Dig.  1619,  par.  16,  changed 
the  time  from  which  the  stay  is  to  be  com- 
puted to  the  return  day  of  the  writ  by  which 
the  action  was  commenced.  No  term  of  state 
court  in*  Pennsylvania  lasts  six  months.  1 
Purd.  Dig.  (Stewart's  ed.)  629,  630,  pars. 
69,  60.  It  was  held  that  so  far  as  a  stay  of 
execution  is  concerned,  defendants  in '  the 
federal  courts  in  Pennsylvania  have  the  same 
privilege  as  those  in  the  state  courts,  and 
upon  the  same  conditions,  except  that  the 
stay  cannot  last  longer  than  one  term,  and 
that  either  the  Pennsylvania  Act  of  1836  or 
that  of  1873  fixes  the  time  when  the  stay 
begins  in  the  federal  courts,  as  well  as  in  the 
state  courts. 
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Vol.  Ill,  p.  46,  sec  989. 

t 

Interest.  —  Notwithstanding  R.  S.  sect. 
969,  3210,  3220,  3226,  3  Fed.  Stat.  Annot. 
503,  597,  601,  requiring  a  collecting  officer  to 
immediately  pay  over  gross  collections  to  the 
Treasury  of  the  United  States,  and  declaring 
that  a  certificate  of  probable  cause  shall  pro- 
tect bim  against  execution,  so  that  a  judg- 
ment against  him  in  a  suit  to  reoover  inher- 


itance taxes  paid  under  protest  will  in  fact  be 
paid  out  of  the  United  States  Treasury,  the 
suit  does  not  thereby  become  a  suit  in  form 
against  the  United  States,  and  hence  the  suc- 
cessful claimant  may  recover  interest.  Kin- 
ney €.  Conant,  (C.  C.  A.  1909)  166  Fed.  720, 
amrming  (1908)  162  Fed.  581. 


Vol  III,  p.  48,  sec.  990. 

Imprisoasiflnt  of  defaulting  officer  on  dia- 
tnsi  warrant.  —  This  section  has  no  appli- 
cation to  imprisonment  under  a  distress  war- 
rant issued  by  a  department  under  authority 
of  a  specific  Act  of  Congress  against  the  prop- 


erty and  body  of  a  defaulting  oflloer  of  the 
government.  U.  S.  v,  Dillin,  (C.  C.  A.  1909) 
168  Fed.  813. 

Contempt.  —  See  In  re  Laeov,   (C.  C.  A. 
1905)  142  Fed.  960. 


Vol.  Ill,  p.  50,  sec.  991. 

Jurisdiction  of  court  commisiioiieni. — 
Where  a  judgment  debtor  is  arrested  on  a 
writ  issued  out  of  the  federal  court  on  the 
groand  that  he  had  property  which  he  refused 
to  apply  to  a  judgment  against  him,  ail  pro- 


ceedings to  secure  his  release  after  commit- 
ment other  than  by  petition  in  bankruptcy 
must  be  taken  before  a  United  States  com- 
missioner. Johnson  f .  Crawford,  ( 1907 )  154 
Fed.  761. 


Vol.  Ill,  p.  54^  sec.  1. 

Statute  mandatory.  —  This  Act,  prescrib- 
ing the  manner  in  which  "  all  real  estate  or 
any  interest  in  land  sold  under  any  order  or 
decree  of  any  United  States  court  shall  be 
sold "  etc.,  is  mandatory  and  devests  such 
eourta  of  the  discretion  which  theretofore  ex- 
isted of  making  sales  otherwise  than  by 
public  auction  as  therein  prescribed,  and  a 
sale  otherwise  made  is  illegal  and  void  and 
does  not  bind  the  purchaser  even  after  con- 
firmation, who  cannot  be  required  to  pay  for 
and  accept  a  title  which  might  be  subse- 
quently impeached  for  palpable  legal  defect  in 
the  proceeding  itself  under  which  the  sale 
was  made.  Cumberland  Lumber  Co.  v,  Tunis 
Lumber  Co.,  (C.  C.  A.  1909)  171  Fed.  352. 

Sale  of  street  railroad  under  mortgage.— 


In  Provident  L.,  etc.,  Co.  v,  Camden,  etc., 
R.  Co.,  (C.  C.  A.  1910)  177  Fed.  854,  it  was 
held  that  the  fact  that  the  method  of  adver- 
tisement of  the  property  of  a  street  railroad 
company  to  be  sold  under  a  foreclosure  decree 
did  not  conform  to  the  method  designated  in 
the  mortgages  was  immaterial,  as  such  fore- 
closure was  governed  by  the  provision  of  this 
Act. 

Bankruptcy.  —  A  court  of  bankruptcy  is 
not  limited  in  its  sales  of  assets  of  bankrupts 
by  this  Act;  but  the  Bankruptcy  Act  confers 
upon  such  courts  full  equitable  powers  in  the 
administration  of  estates,  and  they  may,  for 
good  cause  shown,  order  either  real  or  per- 
sonal property  sold  at  private  sak.  In  re 
Edes,  (1905)   135  Fed.  595. 


EXECUTIVE  DEPARTMENTS. 


Vol.  Ill,  p.  58,  sec.  161. 

Form.  —  The  regulations  mentioned  in  this 
section  need  not  be  promulgated  in  any  set 
form,  nor  in  writing,  but  may  consist  of  es- 
tablished usages  and  practices  which  have  be- 
come a  kind  of  common  law  of  the  depart- 
Bient.  Haas  r.  Henkel,  ( 1909)  216  U.  S.  462, 
30  a  Ct.  249,  54  U.  S.  (L.  ed.)  569,  affirming 
(1«06)  167  Fed.  2n. 

Kegttlationa  of  poetmaster-geaeraL  —  Un- 
der this  section,  pursuant  to  which  the  post- 
master-general intrusted  the  determination  of 
matters  portnining  to  the  second  class  mailing 


privilege  to  the  third  assistant  postmaster- 
general,  it  was  held  to  be*  immaterial  to  the 
right  of  a  publisher  to  have  an  order  exclud- 
ing his  publication  from  the  mails  as  second- 
class  mail  matter  reviewed  by  the  courts  that 
the  hearing  was  before  the  third  assistant 
postmaster-general,  if  the  order  was  made  by 
the  postmaster-general.  Lewis  Pub.  Co.  r. 
Wyman,  (1907)  152  Fed.  787. 

In  Lewis  Pub.  Co.  v.  Wyman,  (C.  C.  A. 
1910)  182  Fed.  13,  it  was  held  that  the  post- 
master-general was  authorized  to  limit  the 
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number  of  sample  copies  a  publisher  who  was 
entitled  to  mail  his  publication  at  second- 
class  rates  might  send  out  under  those  rates 
to  an  amount  equal  to  that  of  the  publisher's 
legitimate  subscriptions;  the  publisher  not 
being  entitled  under  Act  Cong.  March  3»  1885, 
ch.  342,  23  Stat.  L.  387,  prescribing  a  one-cent 
per  pound  second-class  rate,  "  including  sam- 
ple copies,"  to  mail  an  unlimited  number  of 
sample  copies  at  that  rate. 

Regulations  become  a  part  of  the  law. — 
Under  the  regulations  of  the  Internal  Revenue 
Department  promulgated  with  the  approval  of 

Vol.  in,  p.  60,  sec.  162. 

Saturday  afternoons.  —  ''Every  Saturday 
after  12  o'clock  noon  *'  is  a  holiday  for  all 
purposes  within  the  District  of  Columbia, 
and  is  therefore  one  of  the  "  days  declared 
public  holidays  by  law  "  within  the  meaning 
of  the  statutes  regulating  the  number  of  hours 

Vol.  Ill,  p.  en  sec.  177. 

DutiM  regarding  Tariff  Act.  — Under  this 
section  and  section  61,  providing  that  the 
head  of  each  department  is  authorized  to  pre- 
scribe regulations,  not  inconsistent  with  law, 
for  the  government  of  the  department,  and 
section  245  that  "Assistant  Secretaries  of  the 
Treasury  shall  .  .  .  perform  such  .  .  . 
duties  in  the  office  of  the  vSecretary  of  tho 
Treasury  as  may  be  prescribed  by  the  Secre- 
tary ot  by  law,"  it  has  been  held  that  the 
Secretary  of  the  Treasury  could  require  an 
Assistant  Secretary  to  **  ascertain,  determine, 
and  declare "  the*  amount  of  foreign  sugar 
bounties;  that  being  a  duty  assigned  "the 
Secretary  of  the  Treasury  "  by  Tariff  Act  of 
July  24,  1S97,  ch.  11,  sec.  6,  30  Stat.  L.  205, 
2  Fed<  Stat.  Annot.  604,  and  where  an  Assist* 

1909  Supp.,  p.  129,  sec.  5. 

CoDfltniction*  —  The  language  of  this  Act 
imports  that  the  persons  to  which  it  i^pplies 
are  actually  in  the  departments  at  the  seat 
of  government,  or  that  the  performance  of 
duties  away  from  such  departments  is  by 
direct  orders  from  and  under  supervision  by 
those  departments.  ( 1907 )  26  Op.  Atty.-Gen. 
264. 

This  section  does  not  apply  to  employees 
and  subordinates  in  post  offices,  pension 
agencies,  customs  houses,  ordnance  establish- 
ments, sub-treasuries,  navy  yards,  and  quar- 
termasters' establishments.  (1907)  26  Op. 
Atty.-Gen.  254. 

The  term  "department/*  as  used  in  laws 
relating  to  the  civil  service,  is  distinguished 
from  "  office,"  "  bureau/*  and  "  branch ;  "  and 
subordinates  of  the  several  executive  depart- 
ments are  distinguished  from  employees  of 
the  last-mentioned  governmental  agencies. 
<1W)7)  26  Op.  Atty.-Gen.  209. 

Transfer  from  independent  office  to  a  de- 
partment.—  It  is  lawful  for  the  Civil  Ser- 
vice Commission  to  consent  to  the  transfer  of 
a  classified  employee  from  an  independent 
office  of  the  government  to  a  department  or 


the  Secretary  of  the  Treasurv,  providing  that 
officers  of  the  department  "  will  decline  to  t4»8-. 
tify  as  to  facts  contained  inrthe  records,  or  com- 
ing to  their  knowledge  in  their  official  capfte- 
ity;  and  this  prohibition  is  hereby  extended 
to  include  also  internal  revenue  storekeepers 
and  gaugers  and  agents  "  —  a  storekeeper  and 
ganger  stationed  at  a  distillery  has  no  right  to 
divulge  information  in  regard  to  the  bnsinesa 
of  the  distiller  obtained  by  him  solely  in  his 
official  capacity  as  an  internal  revenue  officer, 
even  when  called  as  a  witness  in  a  state  court. 
Stegall  17.  Thurman,  (ItIO)  176  Fed,  813. 


of  labor  which  must  be  required  of  all  clerks 
and  employees  in  the  executive  departments. 
Consequently,  heads  of  departments  are  not 
obliged  to  require  labor  of  such  clerks,  etc., 
after  the  hour  of  noon  on  Saturdays.  <1903> 
25  Op.  Atty.-Gen.  40. 


ant  Secretary  has  issued  a  declaration  under 
0Sid  section  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  he  was 
performing  a  duty  in  accordance  with  law, 
and  tliat  tlie  declaration  was  properly  issved. 
Franklin  Sugar  Refining  Co.  r.  U.  S.^  (19X0) 
178  Fed.  743. 

Presumption  of  authority.  —  In  In  re  Jem 
Yuen,  (1010)  188  Fed.  360,  it  was  held  that 
where  an  appeal  from  a  deportation  ord^r 
was  heard  and  decided  by  the  acting  Secretary 
of  Commerce  and  Labor,  it  would  be  pre- 
sumed, the  contrary  not  appearing,  that  th« 
acting  secretary  was  at  the  time  lawfully 
exercising  the  secretary's  powers,  as  he  waa 
authorized  to  do  by  this  section. 


another  independent  office  or  bureau,  although 
such  employee  may  not  have  served  three 
years  in  the  office  or  bureau  from  which  he 
seeks  transfer,  as  is  required  by  section  5  of 
clerks  and  employees  of  the  executive  depart- 
ments.    (1907)   26  Op.  Atty.-Gen.  209. 

The  "field  force"  of  an  executiye  depart- 
ment —  that  is,  its  classified  employees  under 
its  immediate  control,  as  inspectors,  ex- 
aminers, and  agents,  though  employed  usually 
or  invariably  away  from  the  seat  of  govern- 
ment—  are  governed  by  the  above-mentioned 
statutory  provision  with  regard  to  tfansfera. 
(1907)   26  Op.  Atty.-Gen.  209. 

Philippine  commission  —  Isthmian  carnal 
commission.  —  The  provisions  of  this  sectton 
are  not  aplicable  to  the  Philippine  Commis- 
sion or  to  the  Isthmian  Canal  Commission. 
(1907)   26  Op.  Atty.-Gen.  209. 

Employees  of  forest  senrioe.  •— Classified 
employees  on  the  rolls  of  the  forest  servioe, 
Department  of  Agriculture,  in  Washington, 
are  required  by  the  terms  of  this  section  to 
serve  three  years  before  their  transfer  to 
other  departments  is  permissible.  (1909)  27 
Op.  Atty.-Gen.  421. 
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Wiifcr  of  tilxw-year  Uniit.— The  Civil 
Serriee  Gommissioii  has  authority  under 
elaHM  {a).  Bee.  8,  pf  Civil  Service  Rule  X., 
within  its  diicretion  and  in  view  of  all  the 
ciitwnrtancm  of  the  caae,  to  waive  tlie  three- 


year  limit  of  time  required  by  this  section  for 
service  of  clerks  in  one  executive  department 
-before  transfer  to  another.  (1908)  27  Op. 
Atty.-Gen.  loa 


EXTRADITION. 


Vol  III,  p.  68,  sec.  527a 

Construction  of  treaties.  —  In  the  construc- 
tion and  carrying  out  of  extradition  treaties 
the  ordinary  tedmicalities  of  criminal  pro- 
eeedinfus  are  applicable  only  to  a  limited  ex- 
tent, since  an  exact  correspondence  between 
the  laws  of  the  two  countries  cannot  be  ex- 
pected, and  the  only  purpose  of  extradition  is 
to  put  the  accused  <m  trial  under  the  laws  of 
his  own  country.  U.  S.  f.  Greene,  (1906) 
146  Fed.  766. 

The  construction  of  an  eictradition  treaty, 
made  by  the  Constitution  a  part  of  the  su- 
preme law  of  the  land,  is  for  the  courts,  and 
they  are  not  bound  by  the  construction  placed 
thereon  by  the  executive  or  diplomatic 
branehei  of  the  government,  or  by  the  con- 
strnction  placed  thereon  by  the  foivign  coun- 
trv  with  which  the  treaty  is  made.  Ex  p. 
Charlton,  (1911)   185  Fed."  880. 

This  section  and  an  extradition  treaty  be- 
tween the  United  States  and  a  foreign  coun- 
try must  be  conertrned  together  to  determine 
the  requisites  of  a  formal  demand  for  the  sur- 
render of  a  fugitive,  except  that  a  treaty, 
when  later,  controls  where  it  is  in  irrecon- 
cilable conftiet  with  the  statute.  Ex  p.  Charl- 
ton. (1911)    185  Fed.  880. 

If  one  construction  of  a  treaty  assures  a 
reasonable  opportunity  for  each  government 
to  furnish  the  other  the  proofs  necessary  to 
justify  the  continued  detention  of  suspected 
eriminals,  while  another  construction  facili- 
tates the  escape  of  fugitives  from  justice  and 
tends  to  impede  the  punishment  of  crime,  the 
former  is  to  be  preferred  in  the  absence  of 
fompelHng  words  to  the  contrary.  (1908)  27 
Op.  Atty.-Gen,  4. 

Treaty  tcHh  Italy.  —  In  Ex  p.  Fudera, 
(1908)  162  Fed.  591,  it  was  held  that  article 
1  of  the  extradition  treaty  of  1868  between 
the  kingdom  of  Italy  and  the  United  States 
(Aft  March  23,  1868,  15  Stat.  L.  020.  7  Fed. 
Stat.  Arniot.  654),  which  provides  for  extra- 
dition from  one  country  to  the  other  of  per- 
lOtts  charged  with  crime  in  the  demanding 
eomitry,  "provided  that  this  shall  be  done 
mly  upon  such  evidence  of  criminality  as  ac- 
cording to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found 
would  Justify  his  or  her  apprehension  and 
eoBunitmeiit  for  trial  If  the  crime  had  been 
there  committed,*'  does  not  warrant  the  re- 
turn to  Italy  of  a  person  there  charged  with 
murder,  where  the  only  evidence  presented  of 
his  connection  with  the  offense  is  hearsay. 


In  Ex  p.  Charlton,  (1911)  185  Fed.  880,  it 
was  held  that  the  court  would  not  declare 
that  the  extradition  treaty  between  the  United 
States  and  Italy,  referred  to  in  the  preceding 
note,  is  abrogated  merely  because  Italy  re- 
fuses to  surrender  its  subjects  committing 
crimes  in  the  United  States  and  then  fleeing 
to  Italy,  where  the  United  States  has  dealt 
with  the  treaty  as  subsisting,  and  has  hon- 
ored the  requisition  of  the  Italian  government 
for  the  surrender  of  its  citizens,  and  that  the 
court  would  not  go  behind  such  acts  and  say 
that  the  treaty  has  been  ended. 

Treaty  tcith  Mexico.  —  The  forty  days 
during  which  a  prisoner  may  be  detained  un- 
der the  terms  of  article  X.  of  the  treaty  of 
February  22,  1899,  31  Stat.  L,  1825,  7  Fed. 
Stat.  Annot.  716,  with  Mexico,  "to  await  the 
production  of  the  documents  upon  which  the 
claim  for  extradition  is  founded,"  must  be 
considered  as  meaning  forty  days  prior  to  the 
production  of  the  documents  to  the  state  de- 
partment in  the  United  States,  or  to  the  cor- 
responding branch  of  the  Mexican  govern- 
ment; and  if  such  documents  are  thus  pro- 
duced within  the  forty  days,  the  suspected 
criminal  has  no  absolute  right  or  release  under 
the  treaty,  but  may  be  detained  for  a  reason- 
able additional  period  to  afford  time  for  an 
investigation  into  his  probable  guilt  or  inno- 
cence.    (1908)  27  Op.  Atty.-Gen.  4. 

Treaty  with  Great  Britain,  —  The  treaty 
of  July  12,  1889,  art.  3,  26  Stat.  L.  1509, 
7  Fed.  Stat.  Annot.  604,  between  the  United 
States  and  Great  Britain,  provides  that  no 
person  surrendered  by  or  to  either  country 
shall  be  tried  for  anv  offenses  committed 
prior  to  his  extradition  other  than  the  offense 
for  Avhich  he  was  surrendered.  Article  6 
provides  that  the  extradition  of  fugitives 
under  the  treaty  and  the  treaty  of  1842  (7 
Fed.  Stat.  Annot.  582)  sliall  be  carried  out 
in  conformity  to  the  laws  regulating  extra- 
dition in  force  in  tlie  surrendering  state. 
The  Canadian  Extradition  Act  is  said  to 
provide  that  it  does  not  authorize  the  issue 
of  an  extradition  warrant  to  any  state  or 
country  in  which  the*  person  mav  be  tried 
after  extradition  for  any  other  offense  than 
that  for  which  he  was  extradited,  unless 
assurance  is  flrst  given  that  he  shall  not 
be  so  tried.  R.  S.  sec.  6275,  3  Fed.  Stat. 
Annot.  78.  provides  for  the  security  against, 
lawless  violence  of  persons  extradited  into, 
this  country,  until  they  hare  been  tried  ¥or 
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the  offenaes  for  which  they  have  been  extra- 
dited, etc.,  and  for  a  reasonable  time  there- 
after. It  has  been  lield  that  one  extradited 
from  Canada  is  not  immune  from  trial  for 
another  offense  committed  after  his  extradi- 
tion, and  before  given  opportunity  to  return 
to  Canada,  and  that  though  the  Canadian 
officials  might  have  refused  to  surrender  him 
without  receiving  the  assurance  referred  to  in 
the  Canadian  Act,  as,  by  surrendering  him 
without  such  assurance,  the  right  of  the 
United  States  and  the  state  were  limited  only 
by  the  treaty.  Ex  p.  Collins,  (1907)  161 
Cal.  340,  90  Pac.  827. 

Extradition  to  Porto  Rico.  —  Extradition 
from  a  state  or  territory  of  the  United  States 
to  Porto  Rico  is  not  authorissed  by  the  stat- 
ute relating  to  extradition  to  foreign  coun- 
tries.   In  re  Kopel,  (1006)   148  Fed.  505. 

Indictment  — r  Description  of  offense,  —  An 
indictment  charging  a  conspiracy  to  defraud 
the  United  States  iMtween  an  officer  and  agent 
of  the  government  and  his  codefendants, 
which  sets  out  facts  showing  a  corrupt  agree- 
ment between  the  defendants  and  overt  acts 
by  means  of  which  the  purpose  of  such  agree- 
ment was  effected  and  the  government  de- 
frauded, charges  fraud  by  an  agent  and  par- 
ticipation therein  by  the  other  defendants, 
within  the  meaning  of  clauses  4  and  10  of 
article  1  of  the  extradition  treatv  of  1800 
(Act  March  25,  1890,  26  Stat.  L.  1509,  7  Fed. 
Stat.  Annot.  603)  between  Great  Britain  and 
the  United  States,  and  is  sufficient  to  warrant 
their  extradition  for  trial  thereunder.  U.  S. 
V.  Greene,  (1906)  146  Fed.  766. 

An  information  in  extradition  proceedings 
charging  accused  with  "  assault  with  intent  to 
&ill  and  murder"  sufficiently  brings  the 
offense  within  article  10  of  the  treaty  with 
Great  Britain,  authorizing  extradition  of  per- 
sons charged  with  ''assault  with  intent  to 
commit  murder."  U.  S.  v.  Piasa,  (1904)  133 
Fed.  998. 

Complaint  —  Technicality.  —  Good  faith  to 
the  demanding  foreign  government  requires 
the  surrender  of  the  accused  in  extradition 
proceedings  if  there  is  presented,  even  in 
somewhat  untechnical  form,  such  reasonable 
ground  to  suppose  him  guilty  of  crime  as  to 
make  it  proper  that  he  should  be  tried. 
Glucksman  v,  Henkel,  (1911)  221  U.  S.  508, 
31  S.  Ct.  704,  55  U.  S.  (L.  ed.)  830. 

Under  article  10  of  the  extradition  treaty 
with  Great  Britain  of  1842,  a  complaint  for 
the  arrest  and  examination  of  an  alleged  of- 
fender is  not  required  to  set  out  the  offense 
with  the  particularity  of  an  indictment,  but 
is  sufficient  if  it  conforms  to  the  requirements 
of  a  preliminary  complaint  under  the  local 
law  wnere  the  accused  is  found.  In  re  Hers- 
kovitz,  (1901)  136  Fed.  713.  Of  similar  effect 
see  Ew  p.  Zentner,  (1910)  188  Fed.  344. 

Neeessity  for  incorporation  of  for^gn  reC' 
ord  in  complaint,  —  To  give  jurisdiction  to 
a  United  States  commissix)ner  of  a  proceed- 
ing to  extradite  a  fugitive  from  the  justice 
of  a  foreign  state,  the  record  of  proceedings 
before  the  foreign  court,  and  the  depositions 
of  witnesses  therein  contained,  upon  which 
the  extradition  proceeding  is  based,  need  not 
be  attached  to  the  complaint,  if  they  are  in 


the  custody  and  keeping  of  the  one  making 
the  complaint,  and  the  commissioner  is  pos* 
sessed  of  the  information  which  they  contain, 
which  is  sufficient  to  satisfy  him  that  the 
proceeding  is  based  upon  real  grounds.  Yordi 
r.  Nolte,  (1909)  216  U.  S.  227,  30  S.  Ct.  90, 
54  U.  S.  (L.  ed.)  170,  affirpting  166  Fed.  921. 

Upon  information  and  belief,  —  The  irregu- 
larity, if  any,  in  making  a  complaint  in  ex- 
tradition proceedings  on  information  and  be- 
lief, without  attaching  thereto  the  record 
of  the  foreign  court  which  is  the  basis  of  the 
proceedings,  is  cured  by  the  production  at 
the  hearing  of  such  record,  which  is  sufficient 
to  justify  the  detention  of  the  accused.  Yordi 
V,  Nolte,  (1909)  215  U.  S.  227,  30  S.  Ct.  90, 
54  U.  S.  (L.  ed.)  170,  affirming  166  Fed. 
921. 

Verification,  —  A  complaint  sworn  to  upon 
information  and  belief  is  sufficient  in  pro- 
ceedings for  the  extradition  of  a  pefson  to  a 
foreign  country,  where  it  is  supported  oy  the 
testimony  of  witnesses  who  are  stated  to  have 
deposed,  and  "who  therefore  must  be  presumed 
to  have  been  sworn.  Glucksman  r.  Henkel, 
(1911)  221  U.  S.  508,  31  S.  Ct.  704,  55  U.  S. 
(L.  ed.)  830. 

Variance.  —  A  variance  in  proceedings  for 
the  extradition  to  a  foreign  country  of  a  per- 
son charged  with  forgery  and  uttering  forged 
paper,  in  that  the  complaint  speaks  of  bills  of 
exchange,  while  the  evidence  shows  the  forged 
instruments  to  have  been  promissory  notes, 
is  not  fatal,  where  the  instruments  are  suf- 
ficiently identified.  The  effect  of  a  variance 
between  the  complaint  and  the  evidence  in 
proceedings  for  the  extradition  of  a  person  to 
a  foreign  country  is  to  be  decided  on  general 
principles,  irrespective  of  the  laws  of  the 
state  where  the  proceedings  are  had.  Glucks- 
man t\  Henkel,  (1911)  221  U.  S.  508,  31  S. 
Ct,  704,  55  U.  S.  (L.  ed.)  830. 

In  proceedings  to  extradite  petitioner  for 
forgery  alleged  to  have  been  committed  in  a 
foreign  country,  a  variance  between  the  com- 
plaint and  the  evidence  as  to  the  dates  of  the 
instruments  alleged  to  have  been  forged  is 
immaterial.  Ex  p,  Zentner,  (1910)  188  Fed. 
344. 

Identity  of  offense  charged.  —  While  the  ex- 
tradition of  a  person  from  a  foreign  country 
for  trial  in  the  United  States  and  the  indict- 
ment on  which  he  is  tried  must  be  for  the 
same  criminal  acts,  it  does  not  follow  that  the 
crime  must  have  the  same  name  in  both  coun- 
tries, but  it  is  sufficient  if  the  acts  in  ques- 
tion are  criminal  in  both  countries  and  are 
within  the  terms  of  the  treaty  under  which 
the  extradition  is  granted.  The  persons  sur* 
rendered  by  Canada  to  the  United  States,  un- 
der sections  4  and  10  of  article  1  of  tbe  extra- 
dition treaty  of  1890  between  Great  Britain 
and  the  United  States,  to  be  tried  for  the 
crime  of  **  participation  in  fraud  by  an  agent 
or  trustee,"  were  tried  for  such  crime  where 
the  indictment  charged  them  with  conspiracy 
with  a  disbursing  officer  of  the  government  to 
defraud  the  United  States  by  presenting  false 
and  fraudulent  claims  to  such  officer  and  by 
his  allowance  and  payment  of  the  same  from 
public  money  in  his  hands,  the  acts  and  trans- 
actions charged  and  proved  before  the  extradi- 
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tioo  commissioner  and  under  the  indictment 
being  tlie  same.  Greene  f.  U.  S.,  (C.  G.  A. 
1907)  154  Fed.  401,  affiniUng  (1906)  146 
Fed.  803. 

Txial  for  different  offenses  —  Offense  com- 
mitted eubsequent  io  exiradiiion.  —  A  person 
extradited  for  a  particular  offense  may  be 
tried  for  a  different  offense  committed  subse- 
quent to  the  time  he  was  extradited  without 
first  being  given  a  reasonable  time  to  return 
to  tiie  country  from  which  he  was  first  extra- 
dited. E9  p.  CoIUns,  (1907)  151  Cal.  340,  90 
Pae.  827,  wherein  it  was  held  that  a  person 
extradited  on  the  charge  of  perjury  could  be 
tried  on  a  second  indictment  for  perjury 
eommitted  on  the  trial  of  the  charge  for 
which  he  w;a8  extradited.  The  court,  after 
stating  the  general  rule  that  a  person  extra- 
dited from  a  foreign  country  on  one  charge 
could  not  be  indicted  for  a  different  offense, 
laid:  "But  no  such  considerations  apply  to 
the  ease  of  an  offense  committed  after  the 
f&rrender  and  return  of  the  accused.  While 
it  may  be  the  policy  of  a  country  in  which  a 
person  has  taken  refuge  to  grant  him  the 
right  of  asylum  except  as  against  a  specific 
eharse  of  a  crime  covered  by  a  treaty  of  ex- 
tradition, such  country,  after  it  has  once 
extradited  him,  cannot  be  concerned  in  secur- 
ing for  him  immunity  for  new  crimes  com- 
mitted after  his  return  to  the  demanding 
eoontry.  The  obligation  assumed  by  the 
eoimtry  demanding  the  surrender  is  that  such 
larrender  will  not  be  used  for  the  purpose  of 
potting  the  prisoner  on  trial  for  any  other 
offense  which  he  may  be  claimed  to  have 
eonunitted  before  he  sought  the  asylum  of  the 
foreign  country ;  but  we  cannot  see  that  there 
would  be  any  breach  of  international  faith  in 
compelling  him,  in  common  with  other  per- 
Mos  within  the  jurisdiction,  to  assume  re- 
sponsibility for  any  offense  which  he  may 
commit  after  his  return..  In  such  case  there 
is  no  possibility  of  the  extradition  proceed- 
ings beiiur  used  as  a  subterfuge  to  pursue  the 
aeensed  for  an  offense  other  than  the  one  for 
which  he  was  extradited.  In  the  absence  of 
any  anthority  compelling  such  conclusion,  we 
tie  not  prepared  to  hold  that  a  person  extra- 
dited under  a  treaty  may,  after  his  return, 
and  pending  his  trial  upon  the  extradition 
charge,  commit  any  crime,  however  atrocious, 
with  absolute  security  against  prosecution 
until  he  shall  have  had  an  opportunity  to  re- 
turn te  the  country  from  which  he  was 
taken." 

ISew  indictment  for  same  offense.  —  Where 
a  petitioner  was  extradited  from  Mexico  un- 
der an  indictment  charging  an  extraditable 
offense,  and  thereafter  the  indictment  was 
quashed  in  the  demanding  state,  it  was  held 
that  the  petitioner  was  not  entitled  to  a  rea- 
•enable  time  to  return  to  Mexico  before  being 
called  on  to  answer  a  new  indictment  charg- 
ing the  same  facte.  Ew  p.  Fischl,  (1007)  51 
Tex.  Crim.  63,  100  S.  W.  773. 

Imprieoimient  under  prior  conyiction  or 
•taae.  —  The  omission  of  the  words  "or  be 
punished  "  from  the  provision  of  article  .1  of 
the  extradition  treaty  of  Julv  12,  1880.  26 
Stat.  L.  1508,  7  Fed.  Stet.  Annot.  603,  with 
Great   Britain,    that   no    person    extradited 


"  shall  be  triable  or  be  tried  "  for  any  crime 
or  offense  committed  prior  to  his  extradition 
other  than  the  offense  for  which  he  was  sur- 
rendered until  he  shall  have  had  an  oppor- 
tunity of  returning  to  the  country  from  whiQh 
he  was  surrendered,  does  not  justify  the  im- 
prisonment, upon  a  former  conviction  for  an- 
other and  different  offense,  of  a  person  ex- 
tradited from  Canada  for  an  offense  against 
the  United  States,  until  he  has  had  an  op- 
portunity to  return  to  Canada  —  especially 
where  extradition  has  been  refused  for  the 
other  offense  —  since  this  omission  is  inade- 
quate to  overcome  the  positive  provisions  of 
R.  S.  sees.  6272,  5276,  3  Fed.  Stat  Annot.  77, 
78,  and  the  otherwise  manifest  scope  and  ob- 
ject of  the  treaty,  and  the  earlier  Ashburton 
treaty  of  1842,  which  are  to  limit  imprison- 
ment as  well  as  the  trial  to  the  crime  for 
which  extradition  has  been  demanded  and 
granted.  Johnson  v.  Browne,  (1907)  205  U. 
8.  309,  27  S.  Ct.  539,  51  U.  S.  (L.  ed.)  816. 

Preliminary  examinatian.  —  Under  this  sec- 
tion an  alleged  fugitive  may  be  arrested  under 
a  warrant  issued  by  the  committing  magis- 
trate on  the  complaint  of  a  representative  of 
the  foreign  country,  and  the  committing 
magistrate  can  only .  determine  whether  a 
certificate  from  the  Secretary  of  State,  at- 
testing that  a  requisition  has  been  made  by 
the  foreign  government,  has  been  issued, 
whether  the  offense  charged  against  accused 
is  extraditeble  under  any  treaty,  whether  the 
person  brought  before  him  is  the  one  ac- 
cused of  crime,  and  whether  there  is  probable 
cause  for  holding  accused  for  trial,  and  the 
evidence  in  that  respect  must  be  such  as,  ac- 
cording to  the  law  of  the  state  in  which  ac- 
cused IS  apprehended,  is  sufficient  to  commit 
him  for  trial.  Sw  p.  Charlton,  (1911)  185 
Fed.  880. 

Probable  cause.  —  In  order  to  justify  a 
commissioner  in  issuing  a  certificate  to  the 
executive  authority  for  the  surrender  of  the 
accused  in  extradition  proceedings,  it  is  suf- 
ficient if  the  accused  is  held  on  competent 
legal  evidence,  and  if  jprobable  cause  exists 
for  believing  him  guilty  of  the  offense 
charged.  The  evidence  need  not  be  conclusive, 
nor  must  the  commissioner  be  absolutely  con- 
vinced of  the  guilt  of  accused.  U.  8.  r.  Plaza, 
(1904)   133  Fed.  998. 

Sufiiciency  of  evidence, — A  fugitive  from 
the  justice  of  a  foreign  government  is  not  en- 
titled to,  his  discharge  from  arrest  in  extra- 
dition proceedings  on  habeas  corpus  for  in- 
sufficiency of  evidence,  if  the  commissioner 
before  whom  he  was  examined  had  before  him 
competent  legal  evidence  on  which  to  exercise 
his  judgment  whether  the  facte  shown  suf- 
ficiently esteblished  petitioner's  criminality 
for  purposes  of  extradition.  Ex  p.  Zentner, 
(1910)   188  Fed.  344. 

Under  the  treaty  of  1852  (7  Fed.  Stat. 
Annot.  771)  of  the  United  States  with  Prus- 
sia and  other  states  of  the  Germanic  Confed- 
eration for  extradition  of  criminals,  providing 
that  they  shall  be  delivered  on  such  evidence 
of  criminality  as  according  to  the  laws  of  the 
place  where  the  fugitive  was  found  would 
justify  his  apprehension  and  commitment  for 
trial,  it  is  not  necessary,  to  justify  cxtradi- 
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tion,  to  present  evulence  sufficient  to  sustain  a 
conviction;  evidence  justifyinff  a  committing* 
magistrate  in  holding  accused  by  imprison- 
ment or  by  bail  to  await  subsequent  i^roeeed-  . 
inga  being  sufficiest^  and  the  provisions  of  a 
state  law  that  ooifeviction  eanttoi  be  had  on 
th«  uncorroborated  evideaee  of  an  accomplice 
would  have  no  appllcatioii.  Ex  p.  Glaser, 
(1910)  176  Fed.  702,  100  C.  C.  A.  254. 

Where,  in  extraddtion  proceedings  for  mur- 
der, the  evidence,  though  circums&ntial,  was 
so  strong  that,  if  produced  before  a  commit^ 
ting  magistrate  in  the  state  whefe  petitioner 
waa  arrested  and  applied  for  habeas  corpus, 
as  proof  of  an  a^sasdnation  committed  there, 
it  would  have  been  tke  eomuissioner's  duty 
to  hold  accused  to  await  subaeq^uent  proceed- 
ings, it  is  sufficient  to  sustain  an  order  lor 
his  return.  In  re  Urzua,  (1911)  188  Fed. 
540. 

In  Blias  v,  Ramirez,  (1910)  215  U.  S.  398, 
30  S.  Ct.  131,  64  U.  S.  (L.  ed.)  263,  reversing 
(1907)  11  Ariz.  256,  90  Pac.  323,  it  was  held 
that  the  evidence  was  sufficient  to  justify 
commitment  in  eoctraditioa  proceedings  on  a 
charge  of  forgery  of  railway  wheat  oertifi- 
catoa  purporting  to  sliow  the  true  weight  of 
carloads  of  wheat  shipped  from  the  United 
States  to  Mexico^  wh^re  it  was  shown  that 
the  accused  was  a  member  of  a  firm  of  cus- 
tomB  brokers  which  presented  to  the  Mexi- 
can customs  anthoritiefl  certificates  showing 
weights  much  less  than  the  true  weight ;  that 
the  Mexican  government  was  thereby  de- 
irauded  oi  a  large  amount  of  import  duties; 
that  the  accused  was  the  principal,  if  not  tlie 
<mly,  beneficiary  of  the  fraud,  and  that,  in- 
stead oi  reparation  or  explanation,  resort 
was  had  to  flight. 

Sanity  of  accused,  —  On  extradition  pro- 
ceedings for  the  removal  to  a  foreign  country 
of  an  alleged  fugitive  from  the  justice  there- 
of, evidence  ol  the  insanity  of  accused  at  the 
time  of  th«  cottmissioD  of  the  offense,  or  of 
the  present  sanity  of  the  accused,  is  improper. 
Em  p.  Charlton,  (1911)   185  Fed.  880. 

Place. — The  preliminary  examination  of  a 
person  sought  to  be  extradited  under  the 
treaties  of  Aug.  9,  1842,  8  Stat.  U  572,  576, 
7  Fed.  Stat.  Annot.  582,  and  Julv  12,  1889,  26 
Stat  L.  L508,  1510,  7  Fed.  Stat.  Annot  603, 
between  the  United  States  and  Great  Britain, 
on  a  conviction  of  murder,  must  be  had  in 
the  state  where  he  was  found  and  arrested,  in 
view  of  the  provision  of  the  10th  article  of 
the  earlier  treaty,  that  the  alleged  fugitive 
criminal  shall  be  arrested  and  delivered  up 
only  upon  such  evidence  of  criminality  aa, 
according  to  the  laws  of  the  place  where 
he  is  found,  would  justify  his  apprehension 
and  commitment  for  trial  if  the  crime  had 
there  been  committed,  and  of  the  proviso  in 
the  Sundry  Civil  Appropriation  Aet  of  Aug. 
18,  1894,  2  Fed.  Stat.  Annot  334,  28  Stat. 
L.  416,  ch.  301,  by  which  it  is  made  the  duty 
of  a  marshal  arresting  a  person  charged  with 
any  crime  or  offense  to  take  bim  before  the 
nearest  Cireuit  Court  commissioner  or  the 
nearest  judicial  officer  having  jurisdiction,  for 
a.  hearing,  commitment,  or  taking  bail  for 
trial — notwithstanding  tUo&e  parts  of  the 
Act  ,of  Aug.    12,    1648,  eh.    167,   9   Stat.   L. 
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302,  and  of  R.  S.  sec.  5270,  3  Fed.  Stat 
Annot.  68,  which  provides  for  bxinging  the 
accused  in  extradition  proceedings  before  the 
justice,  judge,  or  commissioner  who  iSsaiied 
the  warrant  of  arrest.  Pettit  v,  WaiAe, 
(1904)  194  U.  S.  205,  24  S.  Ct  657,  48  U.  & 
(L.  ed.)   938,  Qffirmi»ff  (1903)   135  Fed.  572. 

Certified  copy  of  requisition.  —  Failiiire  to 
produce  a  certified  copy  of  a  requisition  Iron 
a  foreign  country  before  the  oonuniflsionei  is 
extradition  proceeding  waa  held  to  b«  •uied, 
where  a  properly  eertiffted  copy  of  the  reqniai- 
tion  on  file  in  the  offiee  of  the  Secret»n^  of 
State  was  submitted  to  thaa  oourt  at  the  htar- 
ing  of  a  writ  of  habeas  corpus.  In  re  Uiftim^ 
U911)   188  Fed.  540. 

Identity.  — A  finding  that  the  identity  of 
the  prisoner  with  the  person  whose  extradi^ 
tion  to  a  foreign  country  is  sought  iff  mad^ 
out  cannot  be  said  to  be  erroneous  where  in 
addition  to  a  photograph  under  seaJ  of  the 
foreign  magistrate,  which  repreaemts  the  pris- 
oner, there  are  other  facts  tending  to  establish 
such  identity.  Glucksman  v.  Henkel,  ( 1911 ) 
221  U.  S.  508,  31  S.  Ct  704,  56  U.  S*  (L.  ed,) 
830. 

Offense  not  included  in  treaty.  —  As  to 
offenses  not  covered  by  an  extradition  treaty 
between  two  countries,  they  stand  toward 
each  other  as  though  there  were  no  treaty, 
and  either  may  exercise  its  discretion  aa  to 
the  surrender  of  a  fugitive  on  demand  of  the 
other;  and  where  such  a  demand  haa  hejen 
acceded  to,  either  under  the  obligation  of  % 
treaty  or  as  an  act  of  comity,  the  accuaed  ia 
triable  in  the  courts  of  the  country  to  which 
he  is  returned  on  the  charge  upon  wfatek  he 
was  surrendered.  Greene  v.  U.  Sw,  (C.  C.  A. 
1907)  154  Fed.  401,  affirmin$  (1906)  146 
Fed.  803. 

To  warrant  the  extradition  of  a  person  to 
Italy  under  section  7,  article  2  of  the  treaty 
of  March  23,  1868,  with  that  country  (15 
Stat.  L.  630,  7  Fed.  Stat  Annot  654),  which 
provides  for  the  extradition  ol  peraons 
charged  with  "  the  embezzlement  of  pubHe 
moneys  committed  within  the  jurisdietifm  of 
either  party  by  public  officers  or  depositors," 
where  the  accused  was  charoed  with  having 
as  treasurer  of  a  hospital  embeazled  its 
funds,  it  was  held  that  the  proof  must  show 
that  the  hospital  was  a  public  inatitution, 
that  the  accused,  as  its  treasurer,  was  a  pub> 
lie  officer  or  depositor,  and  that  the  money 
taken  was  public  money.  Ex  p.  Koncb'i, 
(1908)    164  Fed.  288. 

juxisdictian  of  commiaaioaer.  —  The  com- 
missioner's  jurisdiction  over  the  case  entls 
after  he  has  certified  the  result  of  his  finding 
to  the  Secretary  of  State  and  committed  the 
prisoner  to  the  proper  jail.  He  has  no  au- 
thority to  order  a  prisoner  transported  out  of 
the  judicial  district  in  which  he  was  arrested. 
( 1908)  27  Op.  Attj.-Gen.  128. 

Demand  by  feieipi  gavennftitt  — No  poor 
demand  by  a  foreign  government  is  neceasstry 
liefore  the  arrest  of  a  fugitive  from  the  justice 
of  such  goveiiiment  in  extradition  proee^ 
ings.    Ex  p.  Zentner,  (1910)  188  Fed.  344. 

"Request"  equivalent  to  a  "demand."  — 
Where  an  extradition  traaty,  pro\'iding  for 
the  surrender  of  persons  committing' enumev- 
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aUd  crimes,  exists  between  the  United  States 
and  a  foreign  government,  a  "  request "  by  the 
forei^  ^vemmeni  for  the  aurrend^v  of  a. 
fugitive  18  a  sufficient  "  demand  "  for  tbe  snr- 
Hfoder.     Ex  p.    Charlton,    (I&IU    186   Fed. 

m. 

TnAslation  ol  depositiona.  — -  Wliere  cartaia 
depositioiKS  attached  to  extradition  p«pers 
were  in  the  German  language,  and  the  trsuM- 
lator  testified  before  the  commissioner  that 
he  had  dictated  the  translation  to  a  type- 
writer, that  he  had  examined  and  compared 
it  as  written  out,  and  that  the  translation 
was  correct,  there  being  no  claim  by  peti- 
tioner that  the  trans!  atloK  waa  in  an^  respect 
inaecurate,  it  was  held  to  bo  no  obi«ctlon  to 
the  translation  that  the  typewriter  did  not 
also  testify  with  reference  tkareto.  Bx  p. 
Zentner,  (1910)   188  Fed.  344. 

Ulterior  purpoae  is  securins  extradition.  — 
Evidence  of  malice  or  an  ulterior  purpose  on 
the  part  of  the  prosecuting  witness  at  whose 
instance  a  criminal  prosecution  was  insti- 
tuted in  a  foreign  country  will  not  invalidate 
a  commitment  of  the  accused  for  extradition 
from  this  country.  In  re  Herskovitz,  n^Ol ) 
136  Fed.  Tia. 

Where  extradition  proceedings  for  forgery 
were  in  the  nanae  of  the  German  government 
nnder  treaty  with  the  United  States,  it  was 
held  that  the  attitude  or  motivee  of  the  per- 
sons alleged  to  have  been  defrauded  were  im- 
material. Ex  p.  Zentner,  (1910)  188  Fed. 
344 

Snirendei  of  dtisena  of  tha  United  States 
for  trial  in  foieifn  country.  —  The  word 
"  persons  "  in  the  extradition  treaty  between 
the  United  States  and  Italy,  entered  into  in 
1868,  24  Stat.  L.  1001,  7  Fed.  Stat  Annot. 
654,  providing  tor  the  surrender  of  persons 
charged  with  enumerated  crimes,  is  snfH* 
eienuy  broad  to  embrace  citizens  and  subjects 
of  the  contracting  parties,  and  a  citizen  of 
the  United  States,  who  while  in  Italy  commits 
aa  offense,  ajad  who  then  flees  to  the  United 
States,  is  within  the  treaty  and  may  he  ex- 
tradited thereunder^  though  Italy  has  always 
eonstrufid  the  word  so  as  te  include  its  citi- 
zens aAd  subjects.  Ex  pc  Charlton»  (1911) 
18$  Fed.  880. 

0116  process  of  law«  —  Where  an  eiKtradi- 
tion  treaty  8rd>sista  with  a  foreign  govern* 
m«it  under  the  Constitution  and  law  of  the 
land,  a  surrender  of  an  alleged  fii^itlve  iu 
pursuance  thereof  is  in  accordance  with  the 
doe  process  of  law  reauirement  of  the  Con- 
stitution. Ex  p.  Charlton,  (1911)  185  Fed. 
880. 

of  commissioaer's  decision  on  ha- 
corpus.  —  Under    this    section,    which 
vests  justices  of  the  Supreme  Court»  circuit 


and  district  jM|j^s  and  convnissioners  with 
concurrent  jurisdiction  to  issue  warrants  and 
naake  exaatioatkHis  and  commitments  in  ex- 
tradition proceedings,  the  judgment  of  a  com- 
missi oaev  in  suisli  a  pioeeeding  cannot  be  re- 
viewed for  error  by  a  District  Court  ooi  a 
writ  of  habeas  corpus.  In  re  Herskovitz, 
(1901)  13d  Fed  713. 

The  coufft,  OB  habeas  corpus  lor  the  ^9- 
elMurge  of  an  altegsd  fus^itive  from  Ite  justice 
of  a  foreign  country,  held  for  removal  thereto, 
may  only  determine  whether  the  findings  of 
the  committing  OMigiatrate  ace  baseci  on  avn- 
petent  evidence,  and  whether  the  foreign  gov- 
ernment has  lovmally  demanded  the  extradi- 
tion of  the  fui^tiw.  Ex  p.  Cliarlten,  (1911) 
185  Fed.  880. 

Necessity  for  certiicate  ef  Secretary  of 
State.  —  Under  this  section  a  certificate  of 
the  Secretary  of  State  that  application  for 
the  extradition  of  the  person  named  kas  been 
made  by  the  foreign  government  is  not  neces- 
sary to  the  issuance  of  such  warrant,  even 
where^  as  in  case  of  Russia,  the  treaty  pro- 
vides for  such  certificate.  In  re  Schlippen- 
bach,  (1908)  184  Fed.  783. 

Bail.  — A  Circuit  Court  of  the  Unked 
States  has  power  independ^tly  of  statute  to 
admit  to  bail  in  a  ease  ol  foreign  extradition 
pending  examination,  but  such  power  should 
be  exercised  only  under  the  most  pressing  cir- 
cumstahoes.  However,  where  the  plaintiff  in 
an  action  in  New  York  involving  his  whole 
fortune  was  arrested  on  an  extradition  war- 
rant from  Canada  the  day  b^ore  the  trial  of 
his  case  was  to  begin,  at  the  instance  ol  the 
adverse  party,  it  i^as  held  that  the  hardship 
was  such  that  the  court  was  justified  in  en- 
larging him  on  bail  until  the  trial  of  his  case 
could  be  completed.  In  re  MitobeU,  (1M8> 
171  Fed.  289. 

What  amounts  to  a  charge  of  crime.  —  For 
the  purposes  of  extradition^  one  who^  in  his 
absence,  lias  been  eeavicted  m  eowtumadam 
of  a  criminal  ofiBense  in  a  foreign  country,  is 
to  he  regarded  only  as  charged  with,  and  not 
convicted  of,  the  offense.  Ex  p.  Fudera. 
(1908)  lea  Fed.  5dl. 

Finality  of  decision  of  country  on  which 
demand  is  made.  —  The  question  whether  or 
not  a  fugitive  shall  be  surrendered  by  a 
country  in  which  he  has  sei^t  asylum  must 
of  necessi^  be  decided  by  the  government  of 
such  country,  and  its  decision,  approved  by 
its  courts,  that  the  offense  charged  is  within 
the  terms  of  an  extradition  treaty  between 
that  country  and  the  one  making  the  demand, 
is  fi,na1,  and  the  question  cannot  be  again 
raised  in  tlie  courts  of  the  latter  country  after 
extradition.  Greene  v.  U.  S.,  (C.  C.  A.  1907) 
154  Fed.  401,  agirming  (1906)   146  Fed.  803. 


Vol  iU,  p.  76,  sec.  5271. 

AalhSBlMtian  of  i^mitiosK— Under  t^s 
■ettion,  providing  that,  where  depositions  are 
efered  in  evident^  in  an  extradition  case,  they 
shall  he  admitted  if  they  are  properly  au- 
liifvtieated  to  be  raeeived  for  similar  pur- 
paita  hy  the  tribunals  ef  the  foreign  coun- 
ter iMsi  vhiUb  acsnssd  sh^  have  escaped, 


and  the  eertifieate  ot  the  principal  diplomatic 
olBeers  of  the  United  States  in  such  eot^ntry 
shall  be  proof  ^at  the  depositions  are  so 
authenticated,  depositions  so  authentieated 
are  properly  admitted|,  though  some  of  th^ii? 
are  not  sworn  to.  Ex  p,  G^aser^  (l&lOi)  IT& 
Fed.  702,  100  C.C.A.H4^ 
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Vol.  Ill,  p.  78,  sec.  5275. 

Prosecution  for  tnbseqnoiit  offonie.  —  Im- 
munity from  trial  for  an  offense  committed 
by  a  person  after  his  extradition  until  he  has 
been  afforded  an  opportimity  to  return  to  the 
country  whence  he  was  extradited  was  not 
given  by  the  provisions  of  the  treaties  with 
Great  Britain  of  Aug.  9,  1842,  8  Stat.  U  576, 
7  Fed.  Stat.  Annot.  682,  ftnd  July  12,  1880, 


26  Stat  L.  1508,  1500,  7  Fed.  Stat.  Annot 
603,  or  of  R.  S.  sec.  5275,  under  which  such 
immunity  as  to  prior  offenses  only  is  secured. 
Collins  t7.  O'Neil,  (1900)  214  U.  S.  113,  29  S. 
Ct  573,  53  U.  8.  (L.  ed.)  933,  affimfing 
(1907)  151  Gal.  340,  90  Pac.  827,  91  Pac 
397. 


Vol.  Ill,  p.  78,  sec.  5278. 

Federal  authority  paramount.  —  A  state 
has  no  sovereign  power  to  surrender  fugitives 
found  within  its  limits  to  another  jurisdic- 
tion, and  can  grant  extradition  only  under 
the  Federal  C]k>nstitution  and  statutes.  In  re 
Kopel,  (1906)  148  Fed.  505. 

The  power  of  Congress  to  extend  the  extra- 
dition laws  to  all  places  within  the  territorial 
jurisdiction  of  the  United  States  cannot  be 
denied.  In  re  Gillis,  (1905)  38  Wash.  156, 
80  Pac.  300. 

State  goTemoiB  must  rely  on  federal  stat- 
utes.—  The  governor  of  a  state  in  acting  on 
an  application  for  extradition  is  bound  to 
follow  the  procedure  specified  by  this  section. 
Ross  V,  Crofutt,  (1911)  84  Conn.  370,  80 
Atl.  90. 

Under  the  Washington  statute  (Pierce's 
Code,  sec.  2035;  Ballinger's  Annot.  Codes  ft 
Stat.,  sec.  7016)  making  it  the  duty  of  the 
prosecuting  attorney  or  other  prosecuting  offi- 
cer to  investigate  the  grounds  of  a  demand  for 
extradition  before  the  issuing  of  a  rendition 
warrant,  it  has  been  held  that  the  governor 
is  not  required  to  have  these  officers  make 
such  investigation  before  issuing  the  warrant, 
as  he  acts  under  the  C!onstitution  and  laws  of 
the  United  States.  In  re  Gillis,  (1905)  38 
W^ash.  156,  80  Pac.  300. 

State  legislation  in  aid  of  federal  enact- 
ments.—  The  extradition  of  fugitives  from 
the  justice  of  a  state  is  provided  for  by  Const 
U.  S.,  art.  4,  sec.  2,  providing  that,  where  a 
person  charged  in  any  state  with  crime  shall 
flee  from  justice  and  be  found  in  another 
state,  he  shall  on  demand  of  the  executive  of 
the  state  from  which  he  fled  be  delivered  up 
to  be  removed  to  that  state,  and  by  federal 
statutes  enacted  in  furtherance  of  the  pro- 
vision, and  a  state  statute  in  aid  thereof 
need  not  be  complied  with.  Thus,  where  a 
fugitive  was  arrested  by  an  officer  on  infor- 
mation furnished  him  from  the  sister  state, 
and  on  hearing  the  governor  issued  his  war- 
rant, it  was  held  that  the  fugitive  could  not 
complain  that  he  was  not  arrested  in  accord- 
ance with  a  state  law  providing  for  the  ar- 
rest of  a  person  charged  in  another  state  with 
crime.  Ex  p.  Bergman,  (1910)  60  Tex.  Crim. 
8,  130  S.  W.  174. 

The  principles  governing  international  ex- 
tradition have  no  application  to  cases  of 
extradition  between  states.  Knox  v.  State, 
(1905)  164  Ind.  226,  73  N.  E.  255. 

Alaska.  >- Under  the  Washington  statute 
(Pierce's  Code,  sec.  2035;  Ballinger's  Annot. 
Codes  &  Stat.,  sec.  7016)  providing  that 
when  a  demand  is  made  upon  the  governor  of 
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the  state  by  the  executive  of  any  state  dr 
territory,  in  any  case  authorized  by  the  Con- 
stitution and  laws  of  the  United  States,  for 
the  delivery  over  of  any  person  charg^  with 
crime,  the  governor  shall,  if  satisfied  that  the 
demand  is  conformable  to  law  and  ought  to 
be  complied  with,  issue  his  warrant,  etc.,  it 
has  been  held  that  the  governor  has  authority 
to  surrender  a  fugitive  from  justice  upon  the 
demand  of  the  governor  of  the  district  of 
Alaska,  made  pursuant  to  section  393,  Act 
March  3,  1899,  30  Stat.  L.  1328,  ch.  429,  1 
Fed.  Stat  Annot  396,  expresslv  conferring 
upon  the  governor  of  that  district  power  to 
make  such  demand.  In  re  Gillis,  (1905)  38 
Wash.  156,  80  Pac.  300. 

Porto  Kico.  —  Precisely  the  same  power  to 
issue  a  requisition  for  the  return  of  a  fugi- 
tive criminal  as  is  possessed  under  R.  S. 
sec.  5278  by  the  governor  of  any ,  organized 
territory,  is  given  the  governor  of  Porto  Rico 
by  the  provisions  of  the  Foraker  Act  of  April 
12,  1900,  5  Fed.  Stat  Annot  767,  31  Stat  L. 
80,  ch.  191,  sec.  14,  that  the  laws  of  the 
United  States  not  locally  inapplicable  shall 
be  in  force  and  effect  in  Porto  Rico,  and  of 
section  17,  5  Fed.  Stat  Annot  768,  that  the 
governor  of  Porto  Rico  shall  have  all  the 
powers  of  governors  of  the  territories  of  the 
United  States  that  are  not  locally  Inap- 
plicable. People  r.  Bingham,  (1909)  211  U. 
S.  468,  29  S.  Ct  190,  53  U.  S.  (L.  ed.)  286, 
affirming  (1907)  189  N.  Y.  124,  81  N.  E.  773, 
which  affirmed  117  App.  Div.  411,  102  N.  Y. 
S.  878;  In  re  Kopel,  (1906)   148  Fed.  505. 

In  the  District  of  Columbia  the  chief  jus- 
tice of  the  Supreme  Court  thereof  is  charged 
with  the  same  duties  that  in  similar  proceed- 
ings are  imposed  upon  the  governors  of  the 
several  states.  Hayes  v.  Palmer,  (1003)  21 
App.  Cas.  450. 

Fugitive  aetving  a  sentence  in  asylum  state. 
--  The  governor,  otherwise  than  by  exercising 
his  pardoning  power,  has  no  power  by  virtue 
of  the  Federal  Constitution,  or  otherwise,  to 
grant  an  extradition  demand  issued  by  tho 
governor  of  another  state  for  the  return  of  a 
fugitive  from  the  justice  of  that  state  law- 
fully held  in  a  penal  institution  under  an  un- 
expired sentence.  In  re  Opinion  of  Justices, 
(1909)  201  Mass.  609,  89  N.  E.  174. 

Race  prejudice  aa  cause  for  refusing  extra- 
dition.—  The  mere  suggestion  that  the  al- 
leged fugitive  from  the  justice  of  another 
state,  because  of  his  race  and  color,  will  not 
receive  a  fnir  and  impartial  trial  in  the  court 
of  t1)o  demanding  state,  and  will  not  be  ade- 
quately protected  against  violence  while   in 
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the  eastody  of  that  state,  does  not  require  the 
esecutiTe  of  the  state  in  which  he  may  be 
foood  to  refuse  to  surrender  him  on  demand 
nude  in  conformity  with  the  Federal  Consti- 
tntion  and  laws,  nor  furnish  a  ground  for  his 
reletie  on  habeas  corpus.  Marbles  v.  Creeey, 
(1909)  215  U.  a  63,  30  S.  Ct.  32,  54  U.  S. 
{L.  ed.)  92. 

State  and  fedaral  courts.— The  state  courts 
are  bound  by  the  construction  of  the  extra- 
dition laws  adopted  by  the  Supreme  Court  of 
tbe  United  States.  Dennison  r.  Christian, 
{1904)  72  Neb.  703,  101  N.  W.  1046. 

XeipectiTe  rights  of  demanding  and  asylum 
states.  —  To  the  same  effect  as  the  original 
note,  see  In  re  Opinion  of  Justices,  (1009) 
201  Mass.  600,  89  N.  E.  174. 

Who  is  "  a  fofl^tive  from  Justice.'*  —  To  the 
same  effect  as  the  first  paragrapli  of  the  origi- 
nal note.  Depoilly  r.  Palmer,  (1906)  28 
App.  Cas.  (D.  C.)  324;  Com.  v.  Hare,  (1908) 
36  Pa.  Super.  Ct.  126. 

To  be  a  fugitive  from  justice  within  the 
meaning  of  the  provisions  of  U.  8.  Const.,  art. 
4,  sec.  2.  and  R.  S.  sec.  6278,  it  is  onlv  nec- 
cseaiy  that  the  accused,  having  been  in  the 
demaiiding  state  when  the  crime  was  commit- 
ted, thereafter  leave  that  state  and  be  found 
vithin  the  territory  of  another.  Appleyard  v. 
Com.,  (1900)  203  U.  S.  222,  27  8.  Ct.  122,  61 
U.  8.  (L.  ed.)  161;  In  re  Strauss,  (1903) 
126  Fed.  327,  63  C.  C.  A.  99. 

A  person  indicted  the  second  time  for  the 
isme  offense  is  none  the  less  a  fugitive  from 
justice  because,  after  the  dismissal  of  the 
first  indictment,  on  which  he  was  originally 
extradited,  he  left  the  state  with  the  knowl- 
ed||*e  of,  or  without  objection  by,  the  state  au- 
thorities. Bassing  r.  Cady,  (1908)  208  U.  S. 
386,  28  S.  Ct.  392,  62  U.  S.  (L.  ed.)  540. 

(>ne  who  does,  within  the  state,  an  overt 
act,  which  is,  and  is  intended  to  be,  a  material 
step  towards  accomplishing  a  crime,  and  tlien 
absents  himself  from  the  state  and  does  the 
test  elsewhere,  becomes  a  fugitive  from  jus- 
tice for  extradition  purposes  when  the  crime 
ii  complete,  if  not  before.  Strassheim  r. 
Daily,  (1911)  221  U.  S.  280,  31  S.  Ct.  668,  65 
U.  S.  (L.  ed.)  735;  State  r.  (Berber,  (1910) 
111  Mirni.  132,  126  N.  W.  4^2. 

One  convicted  of  an  offense  against  a  state, 
who,  before  the  expiration  of  that  sentence, 
was  delivered  to  the  federal  authorities  to 
Krve  out  a  prior  sentence,  would  at  the  end  of 
inch  prior  sentence  be  a  fugitive  from  justice 
vnder  the  United  States  Constitution,  and 
eoaM  be  taken  by  the  state  under  the  direct 
provisions  of  this  section.  People  r.  Benham, 
(1911)  71  Misc.  345,  128  N.  Y.  8.  610. 

Section  304  of  the  Criminal  Code  of  Ne- 
braska (Cobbey's  Ann.  Code  1901)  does  not 
anthoruce  the  extradition  of  a  person  charged 
with  crime  ajirfiinst  the  laws  of  another  state 
without  proof  that  the  person  so  charged  is  a 
fogitivc  from  the  justice  of  the  demanding 
itate.  Dennison  r.  Christian,  (1904)  72  Neb. 
703,  101  N.  W.  1046. 

For  other  eases  on  the  question  as  to  who 
ii  a  fugitive  from  justice  under  the  extradi- 
tion laws,  see  People  r.  Baker.  (1911)  142 
App.  Div.  598,  127  N.  Y.  S.  382 ;  Coleman  r. 
SUte,  (1908)  63  Tex.  Crim.  93,  113  S.  W.  17. 


Actual  presence  wfien  crime  committed.  — 
A  person  cannot  be  a  fugitive  from  justice 
unless  he  was  in  the  state  from  which  the 
demand  comes  when  it  is  charged  that  the 
crime  was  committed.  Farrell  r.  Hawley, 
(1905)  78  Conn.  160,  61  Atl.  602;  Hayes  r. 
Palm«r,  (1903)  21  App.  Cas.  (D.  C.)  460: 
CMalley  v.  Quigg,  (1909)  172  Ind.  360,  88 
N.  £.  611;  People  V.  Baker,  (1911)  142  App. 
Div.  598,  127  N.  Y.  S.  382. 

In  Ex  p.  Hoffstot,  (1910)  180  Fed.  240, 
affirmed  218  U.  S.  666,  31  S.  Ct.  222,  54  U.  S. 
(L.  ed.)  1201,  it  was  held  that  the  petitioner, 
a  resident  of  New  York,  indicted  in  Pennsyl- 
vania for  conspiracy  to  bribe  members  of  the 
Pittsburg  city  council,  could  not  be  extra- 
dited, in  the  absence  of  some  proof  that  he 
had  been  physically  present  in  Pennsylvania 
when  the  offense  was  committed,  as  otherwise 
he  could  not  be  a  fugitive  from  justice  of  th^t 
state. 

Escaped  convict.  —  A  person  who,  after 
having  been  convicted  of  a  crime  committed 
within  a  state,  when  sought  for,  to  be  sub- 
jected to  the  sentence  of  the  court,  is  found 
within  another  state,  is  a  fugitive  from  jus- 
tice within  the  meaning  of  the  extradition 
statute.  Hughes  t*.  Pflanz,  (C.  C.  A.  1905) 
138  Fed.  980. 

The  belief  of  the  accused,  when  leaving  the 
demanding  state,  that  he  had  not  committed 
any  crime  against  tlie  laws  of  that  state,  does 
not  prevent  his  being  a  fugitive  from  justice 
within  the  meaning  of  the  provision  of  U.  S. 
Const.,  art.  4,  sec.  2,  and  R.  S.  sec.  6278. 
Appleyard  v,  Massachusetts,  (1906)  203  U. 
S.  222,  27  S.  Ct.  122.  61  U.  S.  (L.  ed.)  161. 

The  motive  of  the  accused  In  leaving  the 
state  has  no  bearing  upon  the  question  as  to 
whether  he  is  a  fugitive  from  justice.  E»  p. 
Hoffstot,  (1910)  180  Fed.  240,  affirmed  218 
U.  S.  666,  31  S.  Ct.  222,  64  U.  S.  (L.  ed.) 
1201;  Com.  t>.  Hare,  (1908)  36  Pa.  Super.  Ct 
126. 

One  found  in  another  state  on  institution  of 
prosecution  against  him,  who  refuses  to  re- 
turn voluntarily,  is  a  fugitive  within  the  ex- 
tradition law,  though  he  left  openly,  not  in 
flight  or  with  any  intent  to  avoid  arrest;  the 
manner  of  his  leaving  being  immaterial. 
Taylor  r.  Wise,  (la.  1910)  126  N.  W. 
1126. 

Evidence  as  to  flight  from  justice,  —  Inde- 
pendent proof,  apart  from  the  requisition 
papers,  that  the  accused  was  a  fugitive  from 
justice,  need  not  be  demanded  by  the  governor 
of  the  surrendering  state  before  issuing  his 
warrant  of  arrest  in  extradition  proceedings. 
Pettibone  v.  Nichols.  (1906)  203  U.  S.  192, 
27  S.  Ct.  Ill,  61  U.  S.  (L.  ed.)  148. 

The  statute  does  not  provide  for  the  par- 
ticular kind  of  evidence  to  be  produced  before 
the  governor,  nor  how  it  shall  be  authenti- 
cated^ but  it  must  at  least  be  evidence  that  is 
satisfactory  to  his  mind.  Munsey  v,  Clough, 
(1005)  196  U.  S.  364,  26  S.  Ct.  282,  49  U.  S. 
(L.  ed.)  516,  affirming  (1902)  71  N.  H.  594, 
63  Atl.  1086;  Farrell  v.  Hawley,  (1905)  78 
Conn.  150,  61  Atl.  602. 

Contradictory  evidence  on  the  question  of 
the  presence  or  absence  of  the  accused  in  the 
state  at  tlie  time  of  the  commission  of  the 
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offense  will  not  require  hiB  discharge  on 
habeas  corpus  to  review  the  issuance  of  a 
warrant  of  arrest  in  interstate  extradition 
proceedings.  Munsey  r.  C!ough,  (1905)  106 
U.  8.  364,  25  S.  Ct.  282,  49  U.  S.  (L.  ed.) 
615. 

Where  there  was  specific  evidence  that  the 
petitioner,  a  resident  of  New  York,  partici- 
pated there  in  a  conspiracy  to  bribe  members 
of  the  city  council  of  Pittsburg  to  select  cer- 
tain banks  in  Pittsburg,  of  one  of  which  peti- 
tioner was  president,  as  city  depositories,  and 
there  was  substantial  evidence  from  which  a 
jury  would  be  justified  in  drawing  an  infer- 
ence that  petitioner  was  in  Pittsburg  on  a 
day  when  some  act  or  acts  in  furtherance  of 
the  conspiracy  were  performed,  it  was  held 
that  there  was  sufficient  proof  that  he  was  a 
fugitive  from  justice  to  justify  his  extradition 
to  Pennsylvania.  Ex  p.  Hoffstot,  (1910)  180 
Fed.  240,  affirmed  218  U.  S.  665,  31  S.  Ct.  222, 
84  U.  8.  (L.  ed.)   1201. 

In  Hayes  v.  Palmer,  (1903)  21  App.  Cas. 
(D.  C.)  450,  the  appellant  was  charged  with 
keeping  "  a  gaming  table  for  gambling  "  and 
with  keeping  and  managing  "  a  house  for 
gambling."  It  was  held  that  he  did  not  over- 
throw thiB  prima  facte  case  of  the  state  by  tes- 
timony that  he  had  not  been  in  the  state  on 
the  date  named,  but  had  been  there  "  shortly 
before "  and  frequently  during  the  summer 
without  showing  the  exact  dates  when  he  was 
th^re. 

Warrant  is  prima  facie  evidence  as  to  flight 
from  justice.  —  Bassing  v,  Cady,  (1908)  208 
U.  S.  386.  28  S.  Ct.  392,  52  U.  S.  (L.  ed.) 
640;  Marbles  r.  Creecy,  (1909)  215  U.  S.  63, 
30  8.  Ct.  32,  64  U.  8.  (L.  ed.)  92;  Hayes  t?.' 
Palmer,  (1903)  21  App.  Cas.  (D.  C.)  452; 
State  V.  Curtis,  (1910)  111  Minn.  240,  126 
N.  W.  719. 

To  the  same  effect  as  the  second  paragraph 
of  the  original  note,  see  Morrison  r.  Dwyer, 
(1909)   143  la.  602,  121  N.  W.  1064. 

It  is  a  question  of  fact  whether  the  person 
sought  to  be  extradited  is  a  "  fugitive  from 
justice."  In  re  Strauss,  (1903)  126  Fed. 
827,  63  C.  C.  A.  99. 

Question  cannot  he  raised  in  demanding 
state.  —  Where  the  accused  is  personally 
within  the  jurisdiction  of  the  demanding 
state,  and  there  applies  to  the  court  for  his 
discharge  on  habeas  corpus,  he  cannot  raise 
the  question  as  to  whether  or  not  he  has 
been,'  as  a  matter  of  fact,  a  refugee  from  the 
justice  of  that  state,  within  the  meaning  of 
the  Federal  Constitution  and  the  Act  of  Con- 
gress authorizing  interstate  extradition.  In  re 
Moyer,  (1906)  12  Idaho  250,  85  Pac.  897; 
In  re  Pettibone,  (1906)  12  Idaho  264.  85  Pac. 
902;  In  re  Haywood,  (1906)  12  Idaho  264, 
86  Pac.  902. 

Indictment  —  Necessity  for,  —  The  execu- 
tive of  a  state  upon  whom  demand  is  made  for 
the  arrest  and  extradition  of  a  fugitive  crim- 
inal has  no  power  to  issue  his  warrant  of 
arrest  for  a  crime  committed  in  another  state, 
so  far  as  any  ftutholrity  has  been  conferred 
upon  him  by  the  federal  statutes,  unless  he  is 
furnished  with  a  copy  of  the  indictment  or 
afRdavit  required  by  the  provisions  of  this 
section.     Compton  v,  Alabama,    (1998)    214 
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U.  8.  1,  29  8.  Ct.  606,  53  U.  8.  (L.  ed.)  885. 
affirming  (1907)   152  Ala.  68,  44  So.  685. 

TechtHcal  sufficiency.  —  The  legal  suffi- 
ciency of  the  indictment  is  not  to  be  deter- 
mined by  the  ofiicer  granting  the  requisition 
warrant.  DepolUy  t?.  Palmer,  (1906)  28  App. 
Cas.   (D.  C.)   324. 

It  is  a  matter  for  the  determination  of  the 
court  having  jurisdiction  of  the  crime  charged. 
Hayes  v.  Palmer,  (1903)  21  App.  C^s.  (D. 
C.)  450;  People  v.  Baker,  (1911)  142  App. 
Div.  598,  127  N.  Y.  8.  382;  In  re  Renshaw, 
(1904)  18  8.  D.  32,  99  N.  W.  83. 

Where  extradition  proceedings  were  insti- 
tuted by  Alabama  to  prosecute  petitioner  for 
an  alleged  homicide  committed  in  that  state, 
under  the  laws  of  which  it  was  not  essential 
that  the  indictment  should  diarge  either  the 
time  or  venue  of  the  offense,  it  was  held  that 
an  indictment  omittins  such  elements  was 
not  objectionable  for  that  reason  in  the  ex- 
tradition proceedings.  Coleman  v.  State, 
(1908)  53  Tex.  Crim.  93,  113  8.  W.  17. 

To  the  same  effect  as  the  first  paragraph 
of  the  original  note,  see  Harris  r.  Magee,  ( la. 
1911)    129  N.  W.  742. 

For  other  cases  see  Pierce  p.  Creecy,  ( 1908) 
210  U.  8.  387,  28  8.  Ct.  714,  62  U.  8.  (L.  ed.) 
1113,  affirming  (1907)  165  Fed.  663;  Straas- 
heim  r.  Daily,  (1911)  221  U.  8.  280,  31  S. 
Ct.  658,  55  U.  8.  (L.  ed.)  735;  Ex  p.  Lewis, 
(Nev.  1911)   115  Pac.  729. 

Burden  to  show  insuffioiency.  —  In  habeas 
corpus  by  prisoners  held  pursuant  to  an  In- 
dictment found  in  a  sister  state,  the  burden 
is  on  relators  to  show  that  the  indictment  is 
insufficient  by  producing,  if  necessary,  the 
statute  under  which  it  was  found;  and  hence 
the  fact  that  such  statute  was  not  submitted 
with  the  requisition  papers  to  the  governor 
under  whose  warranty  relators  were  arrested 
will  not  warrant  the  presumption  that  the 
law  of  the  sister  state  is  the  same  as  that  of 
the  forum,  under  which  the  indictment  would 
be  insufficient.  In  re  Renshaw,  (1904)  18  S. 
D.  32,  99  N.  W.  83. 

Information.  —  An  information  is  sufficient 
basis  for  extradition.  People  i\  Stodkwell, 
(1904)   135  Mich.  341,  97  N.  W.  766. 

Sufficiency.  —  It  is  not  necessary  that  the 
information  charge  precisely  the  same  offense 
named  in  the  original  warrant  of  arrest,  so 
long  as  it  is  based  on  the  same  transaction. 
People  V.  Stockwell,  (1904)  136  Mich.  341, 
97  N.  W.  765. 

Affidavit.  —  It  is  not  necessary  that  extra- 
dition proceedings  under  this  section  shall  be 
based  on  an  indictment,  but  that  a  verified 
complaint  or  affidavit  charging  a  person  with 
a  crime  is  sufficient  to  confer  jurisdiction  on 
the  governor  of  the  state  to  whicli  the  defend- 
ant has  fied.  In  re  Strauss,  (1903)  126  Fed. 
«27,  63  C.  C.  A.  99. 

Where  the  requisition  is  accompanied  by  a 
certified  copy  of  an  indictment  against  the 
fugitive  the  govenKxr  need  not  consider  the 
sufficiency  of  the  affidavit  attached  to  the 
requisition.  Law  v.  State,  (Ala.  1911)  66  So. 
79. 

On  information  and  heUef.  —  An  affidavit 
for  a  requisition  in  extradition  proceedings, 
made   on   infoimation   and  belief,  uid   im^ 
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predicated  on  facts  within  the  knowledge  of 
the  affiant,  ia  insiifficient.  People  r.  City 
Prison,  (1908)  60  Misc.  525,  112  N.  Y.  S.  492; 
•  t^p.  Cheatham,  (1906)  50  Tex.  Crim.  51,  95 
a  W.  1077. 

But  a  complaint,  charging  a  crime  sworn 
to  by  the  county  attorney  as  true  without 
qualification.  Is  a  sufficient  affidavit  as  the 
kasis  of  an  extradition  proceeding,  as  against 
the  objection  that  the  complaint  was  neces- 
sirily  on  information  and  belief  and  inauffi- 
rient.  Morrison  r.  Dwver,  (1909)  143  la. 
502,  121  N.  W.  1064. 

kuikority  of  officer  admifHsiering  oath,  — 
In  Stater.  Bates,  (1907)  101  Minn.  303,  112 
KT.  W.  260,  it  was  objected  that  the  complaint 
or  affidavit  purported  to  be  sworn  to  before  a 
justice  of  the  peace,  but  that  there  was  no 
proof  before  the  court  that  a  justice  of  the 
peace  in  the  state  of  California  is  authorized 
to  administer  an  oath,  and  that  the  courts  of 
Minnesota  cannot  presume  that  the  statute 
lav  of  OKfomia  is  the  same  as  in  Minnesota. 
It  was  held  that  it  would  be  implied  from 
the  ezecntive  authentication  that  the  officer 
oertifving  to  the  jurat  of  the  affidavit  was 
such  magistrate  as  he  was  therein  represented 
to  be. 

An  affidavit  made  before  a  notary  public, 
vho  nnder  Georgia  Code  1895  (vol.  2,  p.  982; 
toL  3,  p.  93)  is  ex  officio  a  justice  of  the 
peace,  must  be  regarded  as  satisfying  the  re- 

Siirement  of  the  provisions  'of  this  section, 
at  snch  affidavit  be  made  before  a  magis- 
trate, where  the  governor  of  Georgia  has 
based  his  requisition  upon  such  affidavit,  and 
a  warrant  of  arrest  has  been  issued  thereon 
bj  the  governor  of  the  state  upon  whom  the 
demand  for  arrest  and  extradition  was  made. 
Gompton  p.  Alabama,  (1908)  214  U.  S.  1, 
M  S.  Ct,  605,  53  U.  S.  (L.  ed.)  885,  affirming 
{\W)  162  Ala.  68,  44  So.  085. 

Record  of  conviction  in  lieu  of  affidavit.  — 
Where  a  charpe  of  crime  made  against  a  per- 
son in  affidavits  filed  before  a  magistrate  or 
a  eonrt  has  culminated  in  a  conviction,  the 
record  of  such  conviction  is  sufficient  evidence 
in  proceedings  for  his  extradition  from  an- 
other state,  and  the  question  as  to  the  suffi- 
eiencv  of  the  affidavits  becomes  immaterial. 
Hughes  I*.  Pflanz,  (C.  C.  A.  1905)  138  Fed. 
980. 

A  verified  complaint  is  sufficient  as  an  af!i- 
darit  required  by  this  section.  Morrison  r. 
Dwyer,  (1909)  143  la.  502,  121  N.  W.  1064; 
States.  Bates,  (1907)  101  Minn.  303,  112  N. 
W.  260;  Ex  p.  Cheatham,  (1906)  50  Tex. 
Crim.  51,  96  S.  W.  1077. 

Under  2  Ballinger's  Ann.  Codes  &  Stat,  of 
Washington,  sec.  7017,  declaring  that  when 
any  person  shall  be  found  within  the  state 
charged  with  an  offense  committed  in  another 
state,  any  court  or  magistrate  may  on  com- 
plaint issue  a  warrant  for  his  arrest,  etc., 
the  complaint  on  which  the  warrant  is  issued 
Bust  show  that  accused  has  been  legally 
charged  with  crime  in  the  demanding  crtnte. 
State  V.  White,  (1905)  40  Wash.  560,  82  Pac. 

Tlie  ipiettioii  of  identity  of  the  person  ac- 
eoied  cannot  be  inquired  into  on  habeas  cor- 
pus where  there  is  no  allegation  in  the  plead- 


ings that  he  is  not  such  person.  State  v. 
Bates,  (1907)  101  Minn.  303,  112  N.  W.  260: 
Gillis  V.  Leekley,  (1905)  38  Wash.  156,  80 
Pac.  800. 

Charged  with  crime.  —  A  fugitive  from  jus- 
tice is  "  charged  "  with  a  crime,  within  the 
extradition  law,  only  when  he  is  charged  law- 
fully by  a  person  who  has  knowledge  of  its 
commission,  or  is  posaeaaed  of  information, 
which  he  states  under  oath,  leading  a  reason- 
able and  fair  mind  to  infer  its  commission. 
People  t\  Citv  Prison,  (1908)  00  Wise.  525, 
112  N.  Y.  S.  492. 

It  is  only  necessary  to  inquire  whether  a 
crime  has  been  charged  under  the  statute  of 
the  demanding  state  as  construed  by  the 
courts  of  that  state.  In  re  Strauss,  (1903) 
126  Fed.  327,  63  C.  C.  A.  99. 

A  finding  on  extradition  proceedings  that 
an  indictment  upon  which  they  are  based  does 
not  charge  a  crime  does  not  preclude  a  sub- 
sequent trial  on  the  merits  in  the  state  where 
the  indictment  was  found  after  the  accused 
has  been  found  in  that  state  and  arrested. 
-Benson  v.  Palmer,  (1908)  31  App.  Cas.  (D. 
C.)  561. 

In  extradition  proceedings,  allegations  that 
accused  in  a  specified  county  and  state  on  a 
day  named  obtained  a  specified  sum  of  money 
from  one  named  person  as  agent  of  another  by 
false  pretenses  by  drawing  and  delivering  to 
such  person  a  check  for  that  amount  on  a  bank 
at  a  specified  place,  and  procured  such  person 
as  such  agent  to  cash  the  check  by  falsely 
representing  that  he  was  financially  respon- 
sible, and  had  funds  in  or  credit  with  the 
bank,  and  that  the  check  would  be  honored, 
and  that  such  person  was  deceived  thereby, 
was  held  to  sufficiently  charge  the  ofifense  of 
obtaining  money  on  false  pretenses.  Taylor 
V.  Wise,   (la.  1910)    126  N.  W.  1126. 

Where  an  Ohio  statute  provided  that  any 
person  who  obtained  of  another  anything  of 
value  by  any  false  pretense,  with  intent  to 
defraud,  shall  be  guilty  of  on  offense  which, 
if  the  value  of  the  property  be  thirty- 
five  dollars  or  more,  is  punishable  by  im- 
prisonment, an  aiiidavit  charging  that  ac- 
cused, on  a  particular  day,  in  M.  county, 
Ohio,  unlawfully  and  falsely  pretended  to  a 
certain  watch  company,  with  intent  to  de- 
fraud it,  that  he  was  the  owner  of  a  dry  goods 
store  in  Y.,  Oliio,  which  statement  was  false 
and  known  so  to  be  by  accused,  and  by  means 
of  such  false  statement  accused  obtained  from 
the  company  jewelry  worth  $400,  was  held  to 
sufficiently  state  an  offense,  under  the  Ohio 
laws,  to  sustain  extradition  proceedings. 
In  re  Strauss,  (C.  C.  A.  1003)   120  Fed,  327. 

It  is  a  question  of  laic  whether  the  person 
extradited  was  substantially  charged  with  a 
crime  against  the  laws  of  the  state  demand- 
ing his  surrender.  Munsey  r.  Clough,  (1904) 
196  U.  S.  364,  25  S.  Ct.  282,  49  U.  R.  (U  ed.) 
515,  affirming  (1902)  71  N.  H.  594,  53  Atl. 
1086;  In  re  Strauss,  (1903)  126  Fed.  327,  63 
C.  C.  A.  99;  Depoilly  v.  Palmer,  (1906)  28 
App.  Cas.  (1).  C, )  324 ;  Dennison  r.  Christian, 
(1904)  72  Neb.  703,  101  N.  W.  1045;  In  re 
Waterman,  (1907)  29  Nev.  288,  89  Pac.  291. 
To  the  same  effect  as  the  original  note,  see 
Com.  r.  Philadelphia  County  Prison,  (1908) 
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220  Pa.  St.  401,  69  Atl.  916,  affirming  (1907) 
33  Pa.  Super.  Ct  594. 

ComplaMt  before  committing  magistrate,  — 
A  person  against  whom  a  complaint  for  a 
felony  has  been  filed  before  a  committing 
magistrate,  who  can  only  charge  or  hold  for 
trial  before  another  tribunal,  is  **  charged '' 
with  the  crime  within  tHe  meaning  of  U.  S. 
Const.,  art.  4,  sec.  2,  subd.  2,  and  of  R.  8. 
sec.  5278.  Matter  of  Strauss,  (1905)  197 
V.  S.  324,  25  S.  Ct.  536,  49  U.  S.  (L.  ed.)  774. 

Person  convicted  arid  sentenced,  —  In 
Hughes  V,  Pflanz,  (C.  C.  A.  1905)  138  Fed. 
980,  it  appeared  that  the  appellant  had  been 
convicted  of  a  crime  in  Indiana  and  sentenced 
under  the  indeterminate  sentence  law  of  that 
state  and  had  escaped  from  the  state  before 
his  sentence  expired.  It  was  claimed  that  he 
was  not  "  charged  with  crime  "  within  section 
5278.  The  court  said:  "The  term  *  charged 
with  crime,'  as  used  in  the  Clonstitution  and 
statute,  seems  to  us  to  have  been  used  in  its 
broad  sense,  and  to  include  all  persons  ac- 
cused of  crime.  It  would  be  a  very  narrow 
and  technical  construction  to  hold  that  after 
the  accusation,  and  before  conviction,  a  person 
could  be  extradited,  while  after  conviction, 
which  establishes  the -charge  conclusively,  he 
could  escape  extradition.  The  object  of  the 
provisions,  of  the  (Constitution  and  statute  is 
to  prevent  the  escape  of  persons  charged  with 
crime,  whether  convicted  or  unconvicted,  and 
to  secure  their  return  and  punishment  if 
guilty.  Taking^  the  broad  definition  of 
'charged  with  crime'  as  including  the  re- 
sponsibility for  crime,  the  charge  would  not 
cease  or  be  merged  in  the  conviction,  but 
would  stand  until  the  judgment  is  satisfied. 
It  would  include  every  person  accused,  until 
he  should  be  acquitted,  or  until  the  judgment 
inflicted  should  be  satisfied.  Any  other  con- 
struction would  prevent  the  return  of  escaped 
convicts  upon  the  charge  under  which  they 
had  been  sentenced,  and  defeat  in  many  in- 
stances the  ends  of  justice.  The  relator  was 
convicted  of  the  crime  of  larceny  in  Indiana, 
and  sentenced,  and  the  term  of  sentence  has 
not  yet  expired.  That  charge  of  larceny  con- 
tinues to  be  a  charge  against  him  until  the 
sentence  has  been  performed,  and  he  there- 
fore stands  'charged  with  crime,'  within  the 
meaning  of  that  term  as  used  in  the  Federal 
Constitution." 

Place  of  commission,  —  An  affidavit  for  a 
requisition,  made  by  the  governor  of  Colo- 
rado, alleged  that  accused  obtained  from  the 
prosecutor  two  title  deeds  purporting  to  con- 
vey lands  in  Kansas;  that  she  promised  to 
take  the  deeds  to  the  recorder  in  the  county 
where  the  lands  described  in  the  deeds  were 
situated,  and  there  record  the  same,  for  which 
purpose  the  deeds  were  delivered  to  her;  that 
she  did  not  record  them,  but  converted  them 
to  her  own  use,  to  wit,  that  she  left  Colorado 
within  a  few  days  after  obtaining  the  deeds 
for  the  state  of  Kansas  and  there  obtained 
other  conveyances  to  the  property  and  trans- 
ferred the  title  to  other  persons,  etc.  It  was 
held  that  the  oflTense  stated  in  the  affidavit 
was  committed  in  Kansas,  and  was  not  within 
the  jurisdiction  of  the  courts  of  Colorado, 
•ad  hence  the  afQdaylt  was  insufficient  to  sus- 


tain the  requisition.    Em  p.  Cheatham,  ( 1906) 
60  Tex.  Crim.  61,  96  8.  W.  1077. 

Presumptions.  —  It  is  presumed  that  the 
acts  charged  in  an  indictment  found  in  a 
sister  state,  under  which  the  extradition  of 
fugitives  from  justice  is  sought,  are  sufficient 
to  constitute  a  crime  under  its  laws.  In  re 
Renshaw,  (1904)  18  S.  D.  32,  90  K.  W.  83. 

The  words  "treason,  felony,  or  other 
crimes.  —  To  the  same  efifect  as  the  first  para- 
graph of  the  original  note/  see  Com.  v.  Hare, 
(1908)  36  Pa.  Super.  Ct  126. 

The  word  "crime,"  as  used  in  Const.  U. 
8.,  art.  4,  sec.  2,  requiring  that  a  person 
charged  in  any  state  with  treason,  felony,  or 
other  crime,  who  shall  fiee  from  justice  and  be 
found  in  anotlier  state,  on  demand  of  the  ex- 
ecutive authority  of  the  state  from  which  he 
fled,  shall  be  delivered  up  to  be  removed  to 
the  state  having  jurisdiction  of  tlie  crime, 
embraces  not  only  misdemeanors,  but  treason 
and  felony  as  well,  being  sufficiently  broad 
to  include  every  possibte  crime  committed 
within  the  border  of  the  United  States.  Ross 
r.  Crofutt,  (1911)  84  Conn.  370,  80  Atl.  90. 

Where  a  defendant,  after  conviction  in  a 
sister  state,  fled  from  the  justice  of  that 
state,  the  mere  fact  that  in  the  judgment  of 
conviction  there  was  imposed  a  pecuniary  fine 
and  sentence  to  jail  was  held  not  to  show  that 
he  was  not  guilty  of  a  felony  within  Const. 
U.  S.,  art.  4,  sec.  2,  and  the  federal  statutes 
relating  to  extradition,  there  being  nothing 
to  show  that  under  the  law  of  the  sister  state 
accused  might  not  have  been  imprisoned  in 
the  penitentiary.  Ew  p,  Bergman,  (1910) 
60  Tex.  Crim.  8,  130  8.  W.  174. 

"  Certified  as  authentic**  —  Extradition  pro- 
ceedings  are  sufficiently  authenticated  where 
the  record  of  the  prosecution  is  certified  by 
the  justice  before  whom  it  is  pending,  the 
county  clerk  certifies  to  the  justice's  official 
character,  and  the  attorney-^eral  certifies 
that  the  application  for  requisition  is  in  due 
form  under  the  laws  of  that  state,  while  the 
governor  certifies  td  the  authenticity  of  the 
records  and  that  by  such  papers  and  records 
the  accused  stands  charged  with  a  crime. 
Taylor  r.  Wise,  (la.  1910)   126  N.  W.  1126. 

The  question  of  the  authenticity  of  the  ooddi- 
plaint  is  for  the  governor's  own  determina- 
tion, and  his  certificate  to  the  fact  alone  ia 
required.  Morrison  v,  Dwyer,  (1909)  143  la. 
602,  121  N.  W.  1064. 

Presumptions,  —  The  presumption  is  that 
one  authenticating  an  indictment,  made  a 
part  of  requisition  papers,  as  governor  of  the 
demanding  state,  was  so  acting  at  the  time. 
Kemper  r,  Metzger,  (1907)  169  Ind.  112,  81 
N.  E.  663. 

Where  a  governor's  requisition  is  issued  in 
extradition  proceedings,  it  will  be  presumed 
on  habeas  corpus  in  favor  of  the  action  of 
the  governor  that  his  requisition  was  at- 
tach^ to  the  papers  and  affidavits  on  which 
it  was  based,  and  that  he  stated  therein  that 
the  annexed  papers  were  duly  authenticated 
in  accordance  with  the  laws  of  the  demanding 
state.  Ex  p.  Cheatham,  ( 1906)  50  Tex.  Crim. 
61,  96  S.  W.  1077. 

The  purpose  of  regidring  a  certificate  of 
authentication   of   the    affidavit    chargin|^    ^^ 
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crime,  attached  to  a  requisition  for  extradi- 
tloB  of  a  fugitive  from  justice,  is  to  prevent 
the  ffOTemor  of  the  state  upon  whom  the  de- 
manid  is  made  from  heing  imposed  upon  by 
ipanous  charges  of  crime,  and  to  advise  him 
o\  the  genuineness  of  the  copy  of  the  indict^ 
ment  or  afBdavit.     State  v,  Curtis,   (1910) 

111  Minn.  240,  126  N.  W.  719. 

forsi. — The  certificate  of  authentication 
need  not  be  in  any  particular  form.  It  is 
loffleient  if  it  shows  that  a  copy  of  an  indict- 
ment or  affidavit  annexed  to  the  requisition 
i»  anthentic  A  certificate  was  held*  to  be 
fsifieient  which  was  in  these  words :  *'  It  ap- 
pears from  the  annexed  papers,  duly  authen- 
ttetted  seeordlng  to  the  laws  of  this  state." 
SUte  V.  Curtis,  (1910)  111  Minn.  240,  126  N. 
W.  719. 

In  State  v.  Bates,   (1907)    101  Minn.  303, 

112  X.  W.  260,  the  certification  was  as  fol- 
lows: "  It  satisfactorily  appears,  by  tbe  an* 
nexed  and  acoompanving  complaint,  in  form 
of  an  aflidavit,  fifed  in  and  issued  out  of  the 
joatiee  court  of  Stockton  township,  county  of 
San  Joaquin,  state  of  California,  and  war- 
rant of  arrest  issued  out  of  said  court,  also 
aflidavits  of  George  F.  McNoble,  Walter  F. 
Sibley,  Joseph  D.  Simpson,  and  Hayward 
Reed  (which  I  certify  are  authentic  and  duly 
anthenticated  in  accordance  with  the  laws 
of  the  state  of  California),  that  in  the  due 
and  regular  course  of  judicial  proceedings 
under  the  laws  of  this  state  J.  H.  Grande 
itands  charged  with  the  crime  of  forgery.'* 
Objection  was  made  that  the  certification  re- 
lated only  to  the  affidavits  of  McNoble,  Sib- 
ley, Simpson,  and  Reed.  The  court  held  that 
the  only  reasonable  construction  of  the  lan- 
gosge  used  was  that  the  governor  certified 
that  all  of  the  documents  enumerated  by  him 
and  upon  which  he  based  his  demand  were  au- 
tboitic  and  tiiat  his  certificate  was  therefore 
loficient. 

Prtceediagt  before  governor  —  Ki^M  to 
keqjiimg  before  governor,  —  The  person  de- 
manded in  interstate  extradition  proceedings 
hss  no  right  to  a  hearing  before  the  governor 
on  the  question  whether  he  has  been  substan- 
tially charged  with  a  crime  and  whether  he 
is  a  fugitive  from  justice.  Munsey  v.  Clough, 
(1905)  196  U.  S.  364,  25  S.  Ct.  282,  49  U.  S. 
(Ued.)  515;  Marbles  r.  Creecy,  (1909)  215 
U.  S.  63,  30  S.  Ct.  32,  54  U.  S.  (L.  ed.)  92: 
Farrell  r.  Hawley,  (1905)  78  Conn.  150,  61 
Atl.  502. 

BuffUiieney  of  re^uieition  papers,  —  An  ex- 
tradition requisition  reciting  that  the  accused 
was  charged  by  indictment  with  a  specified 
crime  against  the  laws  of  the  state,  and  had 
become  a  fugitive  from  the  justice  of  that 
state,  accompanied  by  a  certified  copy  of  the 
indictment,  makes  a  priiMk  facie  case  against 
the  accused  as  an  alleged  fugitive  from  jus- 
tice, and,  in  the  absence  of  proof  to  the  con- 
trary, authorises  the  executive  of  the  sur- 
rendering state  to  issue  his  warrant  for  the 
arrest  and  delivery  of  the  alleged  criminal 
to  the  agent  of  the  demanding  state.  Marbles 
r.  Creecy,  (1900)  215  U.  S.  63,  30  S.  Ct.  32, 
54  U.  S.  (L.  ed.)  9&.  See  also  Ross  v.  Cro- 
futt,  (1911)  84  Conn.  370,  80  Atl.  90. 

Beope  of  govermor'M  inquiry,  —  When  requi- 


sition is  made  upon  a  governor  he  must  de- 
termine, first,  whether  the  person  demanded 
is  substantially  charged  with  a  crime  against 
the  laws  of  the  state  from  whose  justice  it  is 
alleged  he  has  fled,  by  an  indictment  or  affi- 
davit properly  certified;  and,  second,  whether 
he  is  a  fugitive  from  justice  from  the  state 
demanding  him.  Dennison  v.  Christian, 
(1904)  72  Neb.  703,  101  N.  W.  1045.  See  also 
Ross  r.  Crofutt,  (1911)  84  Conn.  370,  80 
Atl.  90;  Harris  v,  Magee,  (la.  1911)  129  N. 
W.  742. 

Discretion  of  executive  as  to  surrender. — 
Wbether  the  warrant  of  arrest  shall  be  issued 
or  not  is  an  executive  consideration,  and  the 
duty  of  the  ffovemor  is  absolute  whenever  the 
requisition  from  the  demanding  state  is  pre- 
sented in  due  form,  with  the  necessary  accom- 
panying papers  as  required  by  law,  to  the 
governor  of  the  state  where  the  accused  has 
taken  refuge.  The  latter  is  under  obligation 
to  issue  a  warrant  for  the  surrender  of  the 
person  accused,  if  he  be  a  fugitive  from  jus- 
tice. If  the  requisition  is  in  proper  form  he 
has  no  authority  to  determine  whether  the 
charge  is  true.  The  constitutional  provision 
for  extradition  is  in  the  nature  'of  a  treaty 
between  the  states  to  which  the  executive  of 
each  is  bound  to  give  effect.  In  re  Opinion 
of  Justices,  (1909)  201  Mass.  609,  89  N.  E. 
174;  Com.  r.  Hare,  (1908)  36  Pa.  Super.  Ct. 
125;  Em  p.  Denning,  (1907)  50  Tex.  Crim. 
629,  100  S.  W.  401;  Coleman  v.  State,  (1908) 
53  Tex.  Crim.  93,  113  S.  W.  17. 

Motives  of  governor.  —  The  motives  which 
prompt  the  chief  executive  of  a  state  to  issue 
his  warrant  for  the  rendition  of  a  prisoner 
are  not  proper  subjects  of  judicial  inquiry. 
Such  inquiry  would  be  opposed  to  public  pol- 
icy and  the  freedom  of  action  of  the  execu- 
tive department  of  government.  In  re  Moyer, 
(1906)  12  Idaho  250,  85  Pac.  897;  In  re  Pet- 
tibone,  (1906)  12  Idaho  264,  85  Pac.  902; 
In  re  Haywood,  (1906)  12  Idaho  264,  85  Pac. 
902. 

Motive  for  proceeding.  —  In  Com.  v,  Phila- 
delphia County  Prison,  (1908)  220  Pa.  St. 
401, 69  Atl.  916,  afftrmdng  ( 1907)  33  Pa.  Super. 
Ct.  594,  the  court  said:  "Assuming  that  the 
demanding  state  has  complied  with  the  re- 
quirements of  the  Federal  Constitution  and 
the  Act  of  Congress  in  making  the  requisition 
for  the  accused,  it  would  be  equally  an  uncon- 
stitutional exercise  of  power  for  the  court  of 
the  asylum  state  to  inquire  into  the  motives 
of  the  prosecution,  instituted  in  conformity 
with  the  laws  of  the  demanding  state,  and  re- 
lease the  offender  and  thereby  prevent  his 
extradition  for  trial  in  the  latter  state.  The 
only  possible  effect  of  permitting  the  motives 
of  the  private  prosecutor  to  be  shown  on  a 
habeas  corpus  extradition  proceeding  would 
be  to  show  the  guilt  or  innocence  of  the  ac- 
cused. If  a  person  is  guilty  of  an  offense 
against  the  laws  of  a  state,  it  is  no  defense 
for  him  to  allege  that  the  prosecution  was 
inspired  by  improper  motives.  It  very  fre- 
quently happens  that  criminals  are  brought 
to  punishment  only  by  persons  who  have  mo- 
tives other  than  the  vindication  of  the  vio- 
lated law;  but  it  has  never  been  held  that 
such  reason  was  suifleient  to  invalidate  a  con- 
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victioB  lor  a  crtminal  ofTenae.  Good  faith  wtA 
courtesy  require  a  state  to  honor  the  demaBd 
of  a  sister  state  for  the  Tetuni  of  a  higitive 
from  justice." 

Eaeciitiye  warrant  —  Condtfioiw  preoerieaf. 
—  It  is  only  aecessarj,  as  a  coaditioB  prece- 
dent to  the  issuing  of  the  governor's  warrant, 
to  establish  two  propositions:  first,  that  thf* 
defendant  was  substantially  charged  witli 
crime  against  the  laws  of  another  state,  and 
second,  that  he  was  a  fugitive  from  -the  jus- 
tice of  that  state.  In  re  Strauss,  (1903)  126 
Fed.  S«7,  63  C.  C.  A.  »9. 

Copies  of  affidavit  or  indictment.  —  It  is 
not  necessary  that  the  executtre  warrant  in 
extradition  proceedings  should  be  accompanied 
by  certified  copies  of  the  affidavit  or  indict- 
nent.  or  that  ssch  affidavit  or  indictment 
be  set  out  In  the  warrant.    Ew  p.  Cheatham, 

(1906)  fiO  Tex.  Cran.  51,  fl6  S.  W.  1077. 
Clerical  error*.  —  Where  extradition  papers 

showed  that  the  alleged  fugitive  from  justice 
was  ehaiged  by  affidavit,  a  recital  in  the  war- 
rant of  the  governor  of  the  state  on  which  the 
demand  was  made  that  the  fugitive  was 
charged  by  indictment  was  held  to  be  a  mere 
imatflterial  clerical  error.  Ex  p.  Coleman, 
{IWS\  63  Tex.  Crim.  93,  H3  8.  W.  17. 

Steeitale,  —  It  is  not  necessary  that  the 
execntive  warrant  in  extradition  proceedings 
recite  ttiat  the  affidavit  or  indictment  from 
the  demanding  state  was  presented  to  the  go^*- 
emor  of  the  a^vinm  state  hv  anv  le^al  au- 
thority  from  such  demanding  state.  Ex  p. 
Cheatham,  (1906)  60  Tex.  Crim.  61,  95  R.  W, 
]4»77. 

It  is  not  necessary  that  the  warrant  should 
contain  the  express  statement  that  the  gov- 
ernor has  found  that  the  accused  is  a  fugitive 
from  justice.  The  fact  of  the  insuing  of  the 
warrant  upon  demand  made  upon  that  gronnd 
is  sufficient  to  justify  the  presumption  that 
the  governor  so  found,  until  that  presumption 
is  overthrown  by  proof  to  the  contrarv.  Den- 
nison  v.  Christian.  (1904)  72  Xeb.  703,  101 
N.  W.  1046. 

In  Ex  p.  Thomas,  (1908)  53  Tex.  Crim.  37, 
lOS  8.  W.  663,  it  was  held  that  in  view  of  the 
Code  Crim.  Pro.  of  Texas  1896,  art.  254,  subd. 
2,  which  provides  that  a  warrant  of  arrest 
"must  state  that  the  person  is  accused  of 
some  offense  against  tlie  laws  of  the  state, 
naming  the  c^ense,"  an  executive  warrant  in 
extradition  proceedings  which  fails  to  name 
the  offense  alleged  to  have  been  committed  in 
the  foreign  state,  and  is  neither  accompanied 
by  an  iiulictmeBt  nor  a  complaint  difvlosing 
the  nature  of  the  offense,  is  fatally  defective. 

Is  prima  fade  as  to  legal  prereq^iisitee.  — 
The  warrant  of  the  governor,  authorizing  the 
extradition  of  a  person  charged  with  an  of- 
fense in  another  state,  is  prima  facie  evi- 
dence that  all  the  essential  prerequisites  have 
been  observed.  Ross  r.  Crofutt,  (1911)  84 
Conn.  370,  80  Atl.  90;   Kemper  r.  Metzger, 

(1907)  160  Ind.  112,  81  N.  E.  «63;  People  r. 
Police  Com'r,  (1905)  100  App.  Div.  483,  91 
N.  Y.  S.  760;  Ex  p.  Bergman,  ( 1910)  60  Tex. 
Oim.  8,  130  S.  W.  174;  Matter  of  Gillis, 
(1906)   38  Wash.  156,  80  Pac.  300. 

On  habeas  corpus  to  review  the  issuance  of 
an  extradition  warrant  by  the  governor  of  a 
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state,  the  aoeosed  is  concluded  by  the  prima 
facie  case  made  out  by  the  papers  upon  which 
the  governor  acted,  where  sucn  accused,  upon 
the  hearing  in  the  habeas  corpus  proceedings. 
wai\'eB  the  right  to  introduce  furfJier  evi- 
dence. Munsev  r.  Clough,  (1904)  ir3  U.  S. 
8«4,  25  S.  Vt.  282,  49  V.  S.  <L.  ed.)  516. 

Description  of  offense.  —  Where  a  certified 
<copT  of  an  original  information  on  which  ex- 
tradition proceedings  in  the  demanding  state 
were  based  was  attached  "to  the  requisition 
and  charged  the  petitioner  with  having  sepa- 
rated himself  from  his  wife  and  minor  child, 
they  being  destitute  and  depending  wliolty 
vpoB  their  earnings  for  adeqimte  support, 
contrary  to  the  statute,  etc.,  and  throitghont 
the  papers  such  offense  was  designated  as 
"  desertion "  and  was  made  a  misdemeanor 
by  Pa.  Act  March  13,  1 90S  (P.  L.  26),  a  war- 
rant for  the  arrest  and  return  of  petitioner 
to  answer  for  the  crime  of  •*  desertion  *  was 
not  objectionable  as  failing  to  set  out  an 
offense  known  to  the  laws  of  the  demanding 
state.    Ex  p.  Hose,  (Nev.  1911)  116  Pac.  417. 

JfeviewaiiKty  after  eurrender  of  prisoner. 
—  The  warrant  of  the  chief  executive  of  the 
state  surrendering  an  accused  person,  whether 
issued  lawfully  or  unlawfully,  has  accom- 
plished its  purpose  and  become*  jfunctus  officio 
as  soon  as  the  accused  is  delivered  into  the 
jurisdiction  of  the  demanding  state,  and  the 
regularity  of  its  issuance  thereupon  ceases  to 
be  a  question  for  the  judicial  inquiry  on  ap- 
plication by  the  prisoner  for  his  discharge, 
where  he  is  at  the  time  held  under  due  and 
legal  process  issued  out  of  a  court  of  compe- 
tent criminal  jurisdiction  of  the  demanding 
state.  In  re  Mover,  (1906)  12  Idaho  250,  85 
Pac.  897;  In  re  Pettibone,  (1906)  12  Idaho 
264.  85  Pac.  902;  In  re  Haywood,  (1906)  12 
Idaho  264,  85  Pac.  902. 

Ezacntive  wammt  for  receiving  piiaoner.  — 
A  governor's  warrant  empowering  a  sheriff  to 
receive  defendant  from  the  authorities  of  an- 
other state  and  convey  him  hither  to  be  dealt 
with  according  to  law*  is  sufficient  to  authorize 
defendant's  production  in  the  court  of  trial. 
People  r.  8tockwell,  (1904)  135  Mich.  841,  97 
N.  W.  765. 

Review  by  federal  court.  —  The  power  of 
the  federal  courts  to  interfere  in  interstate 
extradition  proceedings  should  only  be  exer- 
cised in  cases  of  urgency,  where  the  error  ia 
plain  and  the  necessity  for  federal  interven- 
tion obvious,  /ii  re  Strauss,  (1903)  126  Fed. 
327,  63  C.  C.  A.  99. 

After  prisoner  reaches  demanding  state.  — 
In  interstate  extradition,  the  prisoner  is  only 
held  under  the  extradition  process  until  such 
time  as  he  reaches  the  jurisdiction  of  the  de« 
nfkanding  state,  and  is  thenceforth  held  und^r 
the  process  issued  out  of  tlie  courts  of  that 
state,  and  it  necessarily  follows  that  there  is 
no  longer  a  federal  question  involved  in  his 
detention.  In  re  Mover,  (1906)  12  Idaho 
250,  85  Pac.  897;  In  re  Pettibone,  (1906)  12 
Idaho  264.  85  Pac.  902;  In  re  Haywood, 
(1906)   12  Idaho  264,  85  Pac.  902. 

Review  by  state  court.  —  The  finding  of  the 
governor  that  the  person  demanded  in  an  ex- 
tradition requisition  should  be  surrendered  is 
not  necessarily  final,  but  may  be  pronounced 
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Iry  the  conrts  insufficient  to  support  arrest 
on  coDclusive  proof  that  the  person  demanded 
V89  not  within  the  demanding  state  at  the 
time  the  crime  was  alleged  to  have  been  com- 
mitted, and  that  there  was  no  sufficient  evi- 
dence to  the  contrary  before  the  governor. 
Farrell  t?.  Hawley,  (1905)  78  Conn.  160,  61 
Atl.  502;  Ex  p.  Cheatham,  (1906)  50  Tex. 
Crim.  51,  95  S.  W.  1077. 

9««9fton  o/  iaci.  —  The  courts  will  not  re- 
view the  decision  of  the  governor  in  extradi- 
tion proceedings  upon  a  question  of  fact  made 
before  bim,  which  the  law  makes  it  his  duty 
\i>  decide,  and  upon  wliich  there  is  evidenoe 
Y^Q  and  con  before  the  governor.  Dennison  r. 
Christiw,  (1904>  1Z  Neb.  703,  101  N'.  W. 
10^5. 

Review  of  courts  of  demanding  state. — 
The  action  and  conduct  of  the  chief  executive 
of  the  3tate  in  which  the  accused  was  found 
in  iBSuing  the  executive  warrant,  and  of  the 
executive  and  ministerial  officers  acting  in 
•id  of  his  warrant,  is  a  matter  for  the  con- 
sideration of  the  courts  of  liis  state,  subject 
to  the  federal  courts  in  so  far  as  t!ie  federal 
question  is.  involved,  and  is  not  a  question 
open  to  examination  or  consideration  by  the 
courts  of  a  foreign  state.  In  re  Moyer,  ( 1906) 
12  Idaho  250,  85  Pac.  897;  In  re  Pettibone, 
(1906)  12  Idaho  264.  85  Pac.  902;  In  re 
Haywood,  (1908)  12  Idaho  2G4,  85  Pac.  902. 

Quflstions  raised  on  habeas  corpus.  —  On 
habeas  corpus  proceedings  instituted  by  one 
arrested  on  requisition,  evidenoe  as  to  the 
guilt  or  innocence  of  the  accused  is  inadmis- 
sible, being  a  question  solely  for  the  demand- 
ing state.  Pierce  r.  Creecv,'  (1908)  210  U.  S. 
387,  28  S.  Ct.  714,  52  U.  S.  (L.  ed.)  113,  af- 
firming (1907)  155  Fed.  663;  DepoilJy  o. 
Palmer,  (1906)  28  App.  Ca».  (D.  C.)  334; 
Ttylor  r.  Wise,  (la.  1910)  l«6  N.  W.  1126; 
E9  p.  Banning,  (1007)  60  Tex,  Crim.  699, 
100  S.  W.  401.  See  also  under  the  title 
Habeas  Cobpus,  vol.  3,  p.  162. 

Scope  of  inquiry. — The  purpose  of  habeas 
corpus  proceedings,  challenging  the  validity 
of  a  warrant  of  extradition  issued  by  the  gov- 
ernor on  the  requisition  of  the  governor  of  a 
iiater  state,  is  to  review  the  legality  of  the 
action  of  the  governor  in  issuing  the  warrant, 
and  not  to  try  the  auostion  of  relator's  guilt 
or  innocence.  Harris  t>.  Magee,-  (la.  1911) 
129  N.  W.  742. 

The  objection  that  an  extradition  requisi- 
tion contains  a  clause  that  the  demanding 
state  will  not  be  responsible  for  any  expense 
attending  the  arrest  and  delivery  of  the  al^ 
kged  fiigitive  is  not  available  to  the  accused 
on  habeM  corpus  to  inquire  into  the  legality 
of  the  extradition  proceedings,  but  is  a  mat- 
ter for  the  consideration  of  the  executive  of 
the  surrendering  state  when  he  receives  the 
official  demand  for  the  surrender  of  the  alleged 
fugitive  criminal.  Marbles  r.  Creecy,  (1909) 
m  V.  S.  63,  30  S.  Ct.  32,  54  U.  S.  (L.  ed.) 
92. 

The  jurisdiction  of  the  court  on  a  writ  of 
habeas  corpus  does  not  involve  any  executive 
itanction.  It  is  limited  to  the  identification  of 
the  peraon  demanded;  an  inquiry  whether  the 
record  shows  that  a  crime  was  substantially 
charged  against  kim;   and'  iiHiether  he  is  a 


fugitive  from  justice.  Com.  t?.  Hare,  (^908) 
36  i*a.  Super,  Ct.  125.  See  also  Law  v.  State, 
(Ala,  1911)  56  So.  79. 

Vresumptiom,  —  In  habeas  corpus  to  se- 
cure the  release  of  one  in  custody  under  an 
extradition  warrant  it  is  presumable  that  the 
governor  had  sufficient  ground  for  believing 
That  the  prisoner  was  present  in  the  demano- 
ing  state  when  the  crime  was  allegod  io  have 
been  committed.  Farrell  t?.  Hawley,  (1905) 
78  Conn.  150,  61  Atl.  502. 

The  technical  sn£[Iciency  ol  Uie  indictment 
and  the  question  of  the  procedure  vmder  it 
are  not  open  to  inquiry  on  habeas  corpus  to 
revipw  the  issuance  of  a  warrant  of  arrest  in 
interstate  extradition  proceedings.  Muneev 
r.  C|ough.  (1904)  196  U.  S.  364,  26  S,  Ct. 
282,  49  U.  R.  (L.  ed.)  515;  People  v.  Police 
Com'r,  (1905)  100  App.  Div.  483,  91  N.  Y. 
S.  760;  Ex  f.  Coleman,  (1908)  53  Tex.  Crim. 
93,  113  S.  W.  17. 

Bail.  —  Tn  Connecticut  in  haboas  oorp^s 
to  secure  the  release  of  one  in  custody  under 
an  extradition  warrant,  it  is  within  the  dis- 
cretion of  the  Court  of  Common  Pleas,  after 
remanding  the  prisoner,  to  refuse  to  admit 
him  to  bail.  Farrell  t?.  Hawley,  (1905)  78 
Conn.  150.  61  Atl.  50^. 

In  Mississippi  there  is  no  statute  allowing 
bail  in  extradition  cases,  either  pending  trial 
or  on  appeal.  Ex  p.  Wall,  (1904)  84  Miss. 
783,  38  So.  628;  ^o?  p.  Edwards,  (1907)  91 
Miss.  621,  44  So,  827. 

How  party  brought  into  state  not  inqnirs^ 
into.  —  To  the  same  effect  as  the  first  para- 
graph of  the  original  note.  In  re  Mover, 
( 1906)  12  Idaho  m,  85  Pao.  897  j  In  re  Petti- 
bone, (1906)  12  Idaho  264,  85  Pac.  902;  In 
re  Haywood,  (IQOft)  Id  Idalio  264,  85  Pac. 
903. 

Arranging  and  carrying  out  the  arrest  and 
deportation  of  the  accused  so  as  to  leave  him 
no  opportunity  to  prove  before  the  governor 
of  the  suTrenderin|}  state  that  be  was  not  a 
fugitive  from  justice,  .or  to  appeal  to  some 
court  of  that  state  to  prevent  his  illegal  de- 
portation, does  not  vrolate  the  provisions  of 
U.  S.  Const.,  art.  4,  sec.  2,  or  R.  S.  sec.  5278, 
relating  to  extradition  proceedings.  Petti- 
bone ?;.  Nichols,  (1906)  203  U.  S.  192,  27  S. 
Ct.  Ill,  51  U.  S.   (I.,  ed.)   148. 

Trial  fox  Wfereat  offenses.  — To  the  same 
effect  as  the  first  paragraph  of  the  original 
note,  see  Knox  v.  State,  (1905)  164  Ind.  226, 
73  N.  E.  256;  Taylor  v.  Com.,  (1906)  96  S. 
W.  440,  29  Ky.  L.  Rep.  714;  Rutledgo  f?. 
Krauss,   (1906)   73  N.  J.  L.  397,  63  Atl.  988. 

Civil  process,  —  To  the  same  effect  as  the 
Minnesota  and  New  York  cases  cited  in  the 
original  note,  Rutledge  r.  Krauss,  (1906) 
73  N.  J.  L.  397,  63  Atl.  988. 

In  State  r.  Boynton,  (1909)  140  Wis.  89, 
121  N.  W.  887,  following  Moletor  r.  Sinnen, 
(1890)  76  Wis.  308,  44  N.  \\\  1009,  7  L.  R.  A. 
817,  20  Am.  St.  Rep.  71,  cited  in  the  original 
note,  it  was  held  that  one  who  was  brought 
into  the  state  by  extradition  proceedings  on  a 
criminal  charge  was  not  subject  to  arrest  for 
contempt  until  he  had  had  an  opportunity  to 
return  to  the  state  from  which  he  was  extra- 
dited, though  he  was  at  the  time  he  absconded 
a  resident  of  Wisconsin,  and  had  not  since 
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acquired  a  residence  elsewhere,  and  though 
the  court  had  prior  to  his  departure  from 
Wisconsin  obtained  jurisdiction  of  the  sub- 
ject-matter of  the  suit  in  which  the  judgment 
was  rendered  and  of  his  person. 

Where  the  defendant,  who  was  a  hwna  fide 
resident  of  another  state,  was  brought  into 
Iowa  by  extradition  proceedings  to  answer  a 
criminal  complaint,  and,  after  giving  bail, 
voluntarily  returned  for  trial,  and  was  ac- 
quitted, and  intended  to  return  to  his  home 
on  the  first  train  leaving  the  place  where  his 
trial  was  had,  it  was  held  that  he  was  priv- 
ileged from  the  service  of  civil  process  before 
he  could  so  depart.  Murray  t\  Wilcox,  (1904) 
122  la.  188,  97  N.  W.  1087. 

Where  a  person  was  arrested  in  another 
state,  where  he  was  residing  with  the  relator's 
wife,  and  was  returned  to  Michigan  upon  a 
requisition,  for  nonsupport  of  bis  own  wife, 
it  was  held  that  he  was  privileged  from  arrest 
upon  relator's  civil  suit  for  alienation  of  re- 
lator's wife's  affections,  made  upon  the  day 
that  the  criminal  action  was  dismissed,  and 
before  he  had  an  opportunity  to  leave  the 
state.  Weale  v.  Clinton  Circuit  Judge, 
(1909)  158  Mich.  563,  123  N.  W.  31,  16  De- 
troit Leff.  N.  700. 

Extraditing  twice  for  Mme  offoue.  —  A 
second  indictment  for  the  same  offense  may 
serve  as  the  basis  for  the  second  extradition 
of  a  person  as  a  fugitive  from  justice,  without 
violating  any  rights  secured  to  him  by  the 
Federal  Constitution  or  laws,  where  the  first 
indictment,  on  which  the  accused  waa  origi- 


nally extradited,  was  dismissed  on  motion  of 
the  state's  attorney  before  the  accused  was 
placed  in  jeopardy.  Bassing  v,  Cady,  (190d) 
208  U.  S.  386,  28  S.  Ct.  392,  52  U.  S.  (L.  ed.) 
540. 

Change  of  government  from  territorial  to 
state.  — Mere  transaction  from  territorial  to 
state  government  is  insufficient  of  itself  to 
abolish  a  crime,  committed  against  the  terri- 
torial law,  or  to  preclude  the  state  from  ob- 
taining the  return  of  a  person  to  answer 
therefor  by  extradition  .proceedings;  but,  to 
prevent  such  return,  it  must  appear  that  the 
offense  no  longer  exists  in  the  state.  Esb  p. 
McCarthy,  (1909)  56  Tex.  Crim.  209,  110  S. 
W.  682. 

Right  to  appeal  to  United  Statoa  SiipxiBm« 
Court.  —  Habeas  corpus  proceedings  on  behalf 
of  a  person  whose  interstate  extradition  is 
sought  pursuant  to  the  Federal  Constitution 
and  laws,  and  who  contends  that  his  deten- 
tion in  custody  is  unlawful  because  the  in- 
dictment, which  is  its  only  excuse,  is  not  & 
charge  of  crime  within  the  meaning  of  U.  8. 
Const.,  art.  4,  sec.  2,  par.  2,  regulating  extra- 
dition, involve  the  construction  of  the  Con- 
stitution of  the  United  States,  within  the 
meaning  of  the  Act  of  March  3,  1891,  26  Stat. 
L.  826,  ch.  517,  sec.  5,  4  Fed.  Stat  Annot. 
398,  governing  direct  appeals  from  the  Cir- 
cuit Courts  to  the  Supreme  Court.  Pierce  v. 
Creecy,  (1908)  210  U.  S.  387,  28  S.  Ct.  714, 
52  U.  S.  (L.  ed.)  1113,  affirming  (1907)  155 
Fed.  663. 


Vol.  Ill,  p.  90,  sec.  5. 

Unsworn  statements  certified  by  the  United 
States  ambassador  and  the  charge  d'affaires 
to  be  authenticated  properly  and  legallv  so  as 
to  be  received  for  similar  purposes  by  tri- 
bunals of  the  country  from  which  the  accused 
has  iied  are,  by  the  express  terms  of  thla 


section,  admissible  in  evidence  in  extradition 
proceedings.  Elias  v,  Ramirez,  (1910)  215 
U.  S.  398,  30  S.  Ct.  131,  54  U.  S.  (L.  ed.) 
253,  reverting  (1907)  11  Aria.  256,  00  Pac. 
323. 


FALSE  PERSONATION. 


Vol.    Ill,   p.   92.      [Act  of  AprU  IS,  1SS4.] 


Obtaining  fraudulent  credit.  —  This  statute 
covers  the  obtaining  of  some  valuable  thing 
by  means  of  fraudulent  standing  or  credit  se- 
cured by  holding  out  one's  self  as  an  officer  of 
the  United  States.  U.  !^.  v,  Ballard,  (1902) 
118  Fed.  767. 

Wrongfully  obtaining  money.  —  In  U.  S. 
V.  Farnham,  (1904)  127  Fed.  478,  it  appeared 
that  defendant,  while  stopping  at  prosecutor's 
hotel  as  a  guest,  falsely  represented  himself 
to  the  prosecutor  as  a  secret  service  operative 
in  the  employ  of  the  government,  and  exhib- 
ited to  the  prosecutor  a  metal  badge  inscribed 
"Secret  Service,  U.  S."  Ten  months  there- 
after defendant  returned  and  represented 
himself  as  a  traveling  •aleanan,   spending 


several  days  at  the  hotel.  The  proaeeotor  be- 
lieved the  defendant  to  be  a  Free  Mason,  and 
took  special  care  of  him  during  sickness  on 
that  account,  after  which  the  defendant  pre- 
sented a  check  which  he  alleged  had  been 
signed  by  his  employer  in  payment  of  his 
salary,  and  obtained  seventy  dollars  thereon 
from  prosecutor.  The  check  was  drawn  on  a 
bank  which  did  not  exist,  was  returned  un- 
paid, and  the  prosecutor  declared  that  lie 
cashed  the  check  beoiuse  he  continued  to  be- 
lieve defendant  was  a  secret  service  operative. 
It  was  held  that  such  facts  were  insufficient 
to  sustain  a  conviction  for  pretending  to  be  an 
employee  of  the  United  States,  and  as  sneh 
knowingly    and   feloniously   obtaining 
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another  a  sum  of  money^  etc.,  prohibited  hj 
tbis  Act 

YafauUe  thing.  —  A  month's  lodging  is  a 
Talnable  thing,  within  the  meaning  of  this 
Act   U.  S.  r.  Ballard,  (1902)  118  Fed.  757. 

bdietneBt  —  In  U.  S.  r.  Ballard,  (1902) 
118  Fad.  IS^If  it  «pptaT«d  that  an  indictment 


in  the  following  words  of  the  statute  alleged 
that  the  defendant  "did  demand  and  ob- 
tain "  a  certain  thing  of  value.  It  was  held 
that  it  was  not  necessary  in  order  to  sustain 
the  indictment  to  prove  that  he  both  de- 
manded  "  and  "  ob&ined  the  thing  allc^. 


FINES,  PENALTIES,  AND 
FORFEITURES. 


Vol  III,  p.  98,  sec  1041. 

Ifect  «f  defttk  of  defendant.  —  The  pur- 
poaa  of  a  Une  imposed  in  a  criminal  case  is 
tbe  pmiislmMsit  of  the  defendant  personally 
for  the  offense  of  which  he  has  been  con- 
victed, and  while  the  federal  statutes  provide 
for  the  collection  of  a  iine  by  execution  as  in 
case  of  civil  judgments,  there  is  no  provision 
making  it  a  debC  and  where  a  defendant  upon 
whom  a  fine  has  been  imposed  by  a  federal 
eonrt  dies  before  the  fine  has  been  paid  or 

Vol  III,  p.  99,  sec.  ^WL 

Homestead  exemption. —^  This  section  con- 
stmed  in  connection  with  the  section  imme- 
diately preceding  it  evidences  an  intention  on 
tbe  part  of  Congress  to  place  the  United 
States  on  an  equality  with  civil  contract 
creditors  in  the  enforcement  of  judgments  in 
eriminal  and  penal  cases,  and  to  give  the 
families  of  poor  convicts  the  full  benefit  of 
the  exemption  and  homestead  laws  of  the 
states  as  against  such  judgments ;  and  in  the 
absence  of  any  statute  expressly  providing 
therefor,  an  execution  on  a  judgment  for  a 
tbe  in  favor  of  the  United  States  cannot  be 
leried  on  the  defendant's  homestead  in  a  par- 
ticttlar  state,  altboush  under  the  state  law 
such  homestead  is  only  exempt  from  contract 
debts,  and  not  from  judgments  for  torts  or  in 
favor  of  the  commonwealth  in  criminal  cases. 
Allen  r.  Clark,  (C.  C.  A.  1903)  126  Fed.  738. 

fieeaption  for  payment  of  fine.  —  Where  a 
prisoner  in  the  penitentiary,  after  having 
■erred  the  imprisonment  part  of  the  sentence, 
was  erroneously  discharged  on  habeas  corpus 
because  it  was  supposed  that  his  incarcera- 
tion could  not  be  continued  for  nonpayment 
of  the  fine  assessed,  it  was  held  that  the 
United  States,   on   reversal  of  such   order, 

Vol  ill,  p.  100,  sec  1047. 

* 

CoOecting  delinqnent  internal  revenue 
taxM.  —  Under  this  section  the  government 
may  not  recover  upaid  special  taxes  and  pen- 
alties against  persons  engaged  in  the  business 
of  rectifying,  purifying,  and  refining  distilled 
spirits,  for  a  longer  period  than  five  years 
from  the  date  of  suit  brought.  U.  S.  v.  Smith, 
•tc,  Co.,  (1911)  184  Fed.  632. 


collected,  the  cause  abates,  and  the  fine  cannot 
be  collected  from  his  estate.  U.  S.  v.  Mitchell, 
(1908)  163  Fed.  1014,  affirmed  (C.  C.  A. 
1909)    173  Fed.  254. 

The  homestead.  — To  the  same  effect  as  the 
original  note  and  citing  the  cases  therein 
mentioned,  see  U.  S.  v,  Stacey,  (1907)  156 
Ind.  510. 

For  another  case  under  this  section,  see 
E»  p.  Barclay,  (1907)   153  Fed.  669. 


could  retake  and  return  him  to  the  peniten- 
tiary from  which  he  had  been  releafled,  and 
hold  him  therein  until  he  had  been  lawfully 
discharged  by  payment  of  the  fine,  or  by  tak- 
ing the  poor  debtor's  oath  after  thirty  days 
additional  imprisonment,  as  authorized  by 
this  section.  Haddox  r.  Richardson,  (C.  C. 
A.  1909)   168  Fed.  635. 

••  Jafl."  —  The  word  "  jail,"  as  used  in  the 
last  sentence  of  this  section  does  not  imply 
that  no  prisoner  should  be  held  in  a  peniten- 
tiary for  nonpayment  of  a  fine  or  a  fine  and 
costs,  but  was  used  merely  to  indicate  the 
place  of  confinement,  and  hence  a  federal  pris- 
^  oner  could  be  properly  retained  in  the  same 
institution  where  he  had  served  his  term  of 
imprisonment  for  the  nonpayment  of  a  fine, 
or  a  fine  and  costs,  assessed  as  a  part  of  the 
sentence,  until  the  fine  was  paid,  or  the  pris- 
oner applied  to  take  the  poor  debtor's  oath 
after  the  expiration  of  thirty  days  from  the 
completion  of  his  term.  Haddox  r.  Richard- 
son, (C.  C.  A.  1909)  168  Fed.  635. 

Maximum  term  of  imprisonment.  —  To  the 
same  effect  as  the  original  note,  see  Ex  p, 
Peeke,  (1906)  144  Fed.  1016,  affirmed  (C.  C. 
A.  1907)  153  Fed.  166. 
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Under  R.  S.  sec.  3184,  3  Fed.  Stat.  Annot. 
584,  providing  for  the  collection  of  delinquent 
internal  revenue  taxes  with  a  penalty  of  five 
per  cent,  thereon  and  interest  at  the  rate  of 
one  per  cent,  a  month,  such  interest  is  not  a 
penalty,  but  is  recoverable  as  interest,  and 
the  limitation  of  five  years,  prescribed  by  sec- 
tion 1047  for  suits  to  recover  penalties,  does 


tei.  lit  p.  ItO,  lee.  1047. 


POOD  AtfD  DRUGS. 


Vol.  Ill,  p.  ISO,  Me.  1 


not  apply  to  a  suit  to  recover  such  interest  as 
a  part  of  the  debt.  U.  S.  r.  Guest,  (C.  C.  A, 
1906)    143  Fed.  466. 

Violation  of  Interstate  Commerce  Acts. — 
An  action  to  recover  daipages  for  discrimina- 
tion  ib  violation  of  the  Interstate  Commerce 
Act  (Act  of  Feb.  4,  1887,  ch.  104,  sees.  2,  8, 
24  Stat.  L.  379,  382,  3  Fed.  Stat.  Annbt.  813, 
833),  providing  that  for  a  violation  of  the 
terms  of  the  Act  the  carrier  shall  be  liable 
to  the  persons  injured  for  the  full  amount  of 
damages  sustained,  and  for  a  reasonable  coun- 
sel or  attorney's  fee  to  be  taxed  by  the  court, 
is  within  the  five-year  limitation  of  this  sec- 
tion. Carter  r.  New  Orleans,  etc.,  E,  Co., 
(C.  C.  A.  1906)  143  Fed.  99. 

Vol.  Ill,  p.  106,  sec.  5296. 


Customs  revenue  cases.  —  This  section  does 
not  appljr  to  customs  revenue  cases,  which 
are  subject  to  the  three-year  limitation  for 
similar  proceedings  "  accruing  under  the  cus- 
toms revenue  laws  of  the  United  States," 
which  is  provided  in  eectlon  2^,  Act  June  82, 
1874,  cfa.  391,  18  Stat.  L.  190,  2  Fed.  Stat. 
Annot.  761.  U.  S.  v,  Wittemann,  (C.  C.  A. 
1907)  152  Fed.  877. 

An  action  for  damages.  —  Chattanooga 
Foundry,  etc.,  Works  v.  Atlanta,  (1906)  203 
U.  S.  390,  27  S.  Ct.  65,  51  U.  S.  (L.  ed.) 
941,  a/firpiing  (1900)  101  Fed.  900,  set  out 
in  the  ordinal  note. 

Under  thi?  section  see  also  U.  8.  v.  One 
Park  Bay  Horse,  (1904)  130  Fed.  240. 


"Jail."-— See  under  this  title,  vol.  3,  p.  99,  sec.  1042. 

Secapti«n  for  payment  of  fine.  —  See  under  this  title,  vol.  3,  p.  99,  see.  1049. 


FOOD  AND  DRUGS. 


Vol.  Ill,  p.  119,  sec.  2. 

Substances  not  within  Act.  —  A  food  prod- 
uct known  as  "  Fruit  of  the  Meadow,"  com- 
posed of  leaf  lard  and  beef  fat,  bathed  in  salt 
ice  water  to  take  away  the  fat  and  lard  odor, 
but  not  having  any  ingredient  to  give  it  a 
butter  flavor,  or  coloring  matter  to  give  it  a 

Vol.  Ill,  p.  120,  sec.  3. 

Barter. —  In  Ewers  o.  Weaver,  (1910)  182 
Fed.  713,  it  appeared  that  the  plaintiff  and 
his  brother  were  both  retail  dealers  in  oleo- 
margarine, and  had  paid  the  tax  for  the  first 
six  months  of  1910.  The  plaintiff,  having 
purchased  a  wholesale  shipment  of  oleomar- 
garine, which  had  not  arrived,  borrowed  from 
his  brother  a  package  of  the  same  material 
which  the  brother  had  obtained  from  the  same 
wholesale  dealer  from  whom  plaintiff's  supply 
had  been  ordered.  A  few  days  thereafter  the 
plaintiff's  shipment  arrived,  and  he  returned 
to  his  brother  the  precise  amount  borrowed  of 
the  same  product  and  brand.  It  was  held 
that  such  a  transaction  constituted  a  barter, 
and  not  a  sale,  and  did  not  subject  the  plain^ 
tiff  to  the  tax  imposed  on  wholesale  dealers 
In  oleomargarine. 

"Manufacturer,"  —  The  actual  selling, 
vending,  or  furnishing  of  oleomargarine  for 
use  and  consumption  by  others  is  not  one  of 
the  necessary  components  of  a  manufacturer 
as  contemplated  by  such  Act,  so  as  to  require 
proof  of  actual  selling,  vending,  or  furnishing 
of  some  of  the  product  to  constitute  the  of- 
fense ;  the  term  "  manufacturer  "  as  so  used 
being  construed  to  mean  one  engaged  in  the 
business  of  selling,  vending,  or  furnishing 
oleomargarine  for  consumption  of  others. 
Vermont  r.  U.  S.,  (1909)  174  Fed.  792,  08 
C.  C.  A.  600. 

The  words  ''any  person/'  as  used  in  the 


butter  appearance,  al^iQ^gl^  put  np  and  soH 
in  pound  packages,  is  not  taxable  as  oleomar- 
garine, under  this  Act,  whieh  is  intended  to 
apply  only  to  products  made  in  oonseiom 
imitation  of  butter,  Braun  v,  Ooyne,  ( 1809) 
126  Fed.  331. 


third  sentence  of  the  flrat  pi^raj;ri^ph  of  this 
section  are  not  limited  to  licensed  wholesale 
or  retail  dealers  in  oleomargarine,  but  are 
comprehensive  enough  to  embraoe  fmy  or  all 
persons,  whether  licensed  dealers  or  not,  sell* 
ing,  vending,  or  furnishing  oleomargarine  to 
which  they  have  added  coloring  matter  to  rep^ 
resent  butter.  Vermont  t-.  U.  S„  (1009)  174 
Fed.  792,  98  C.  C.  A.  500, 

Evidence.  —  In  Vermont  t?.  U.  S.,  (C.  C.  A. 
1909)  174  Fed.  792,  the  evidence  was  held  to 
be  sufficient  to  warrant  a  conviction  of  the 
defendants  as  manufacturers  of  oleomnrgarlne 
for  mixing  coloring  uiattor  therewith  to  repre- 
sent butter  without  having  paid  the  federal 
tax  and  obtained  the  required  license,  and  for 
selling,  vending,  or  furnishing  oleomargarine 
for  use  and  consumption  of  others. 

Applicability  of  mtemal  revenue  laws. — 
The  Oleoniargfirine  Acts  are  complete  in  t^m- 
selves,  only  those  provisions  of  the  general 
internal  revenue  statutes  which  are  expressly 
enumerated  therein  being  applicable  thei^to; 
and  therefore  a  collector  is  not  authorized 
to  exact'  the  penalty  of  fifty  per  cent,  pro- 
vided for  bv  R.  8.  sec.  3176,  3  Fed.  Stat. 
Annot.  680,  from  a  dealer  for  neglecting  to 
make  the  proper  return.  Craft  r.  Schafer, 
(1907)  163  Fed.  176,  82  C.  C.  A.  349.  See 
also  Orier  v.  Tucker,  (1907)  150  Fed.  658,  af- 
firmed (1908)  160  Fed,  6U,  87  O.  C.  A- 
513.  ^ 
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Vol  III,  p.  121,  sec.  4w 

Maimer  ef  prosecution.  —  A  Yiolatioii  of 
thii  section,  while  not  in  terms  a  misde- 
neiiior,  is  in  the  nature  of  a  criminal  offense 
and  may  be  prosecuted  by  information  or  in- 
dietment  U.  S.  r.  Joyce,  (1905)  138  Fed. 
456. 

Indietaitnt  —  Where  a  person  is  indicted 
for  the  unlawful  sale  of  oleomargarine,  in  vio- 
latioii  of  this  Act,  it  is  sufficient  to  charge 
in  the  words  of  the  Act  that  the  defendant 
was  carrying  on  the  business  of  a  wholesale 
or  of  a  retail  dealer,  as  the  case  may  be, 
irittont  harlng  paid  the  tax  required  by  law. 
U.  a  f>,  Joyce,  (1906)  138  Fed.  467;  Hart  v, 
U.  S.,  (C.  C.  A.  1910)  183  Fed.  368. 

An  indictment  need  not  set  out  a  statement 
of  the  facts  which  constitute  the  defendant  a 
mannfaeturer.  Hart  v,  U.  S.,  (G.  C.  A.  1910) 
183  Fed  368. 

An  indictment  in  the  words  of  this  Act  was 
held  not  to  be  objectionable  for  indefiniteness 
nor  for  failure  to  negative  that  defendant  was 
a  manufacturer  selling  his  own  product  in 
stamped  packages  at  the  place  of  manufac- 
ture, within  the  exception  of  the  statute.  U. 
S.  f.  Joyce,  (ld05)  138  Fed.  455. 


Vol.  Ill,  p.  122,  sec.  5. 

lishaity  on  bond.  —  R.  8.  sec.  3232,  3  Fed. 
Stat.  Annot.  605,  provides  that  no  person 
ahtll  be  engaged  in  or  carry  on  any  trade  or 
butiness  of  a  Kind  thereafter  mentioned  until 
ha  has  paid  a  special  tax  therefor  in  the 
manner  provided.  Section  3233,  3  Fed.  Stat. 
Annot.  605,  provides  for  registration  of  per- 
sons engaged  in  such  trades,  with  the  internal 
reranue  collector,  and  sections  3238  and  3239, 
3  Fed.  Stat.  Annot.  607,  provide  that  such  spe- 
cial taxes  shall  be  paid  by  stamps  denoting  the 
tax.  which  sh&ll  be  exhibited  in  the  taxpayer's 
place  of  business.  It  has  been  held  that  a 
bond  given  by  a  manufacturer  of  oleomar- 


Since  the  tax  on  oleomargarine  is  leviable 
when  the  substanoe  is  manufactured  and  sold 
or  removed  for  consumption  and  use  an  in- 
dictment alleging  a  manufacture  and  sale  of 
oleomargarine  without  payment  of  the  tax,  and 
with  intent  to  defraud  the  United  States  of 
the  same  and  that  it  should  not  be  paid,  in 
the  language  of  the  statute,  was  not  invalid, 
in  the  absence  of  an  application  for  a  bill  of 
particulars,  for  failure  to  allege  the  speciilo 
means  by  which  defendant  attempted  or  in- 
tended to  attempt  to  defraud  the  United 
States.  Enders  v.  U.  S.,  (C.  C.  A.  1911)  187 
Fed.  754. 

This  section  creates  two  classes  of  manu- 
facturers, one  manufacturing  oleomargarine 
itself  for  sale,  and  the  other  those  selling 
oleomargarine  for  consumption  after  adding 
artificial  coloration;  and  hence  an  indictment 
against  an  alleged  member  of  the  second 
class  for  selling  oleomargarine  on  which  the 
tax  was  not  paid  was  not  defective  for  fail- 
ure to  contain  the  averment,  applicable  only 
to  original  manufacture,  that  the  oleomar- 
garine on  which  the  tax  was  not  paid  was 
intended  for  sale.  Enders  v.  U.  S.,  (C.  C.  A. 
1911)  187  Fed.  764. 


garine  as  authorised  by  section  6,  to  secure 
a  compliance  with  the  laws  and  regulations 
in  regard  to  the  manufacture,  removal,  and 
sale  of  oleomargarine,  and  providing  that  the 
manufacturer  shall  comply  with  all  the  re- 
quirements of  tlie  law,  and  regulations  "  in 
regard  to  the  manufacture,  removal,  and  sale 
of  oleomargarine,"  and  shall  not  engage  in 
any  attempt  to  defraud  the  government  of  any 
tax  on  their  manufactures,  and  shall  render 
a  true  and  correct  return,  etc.,  does  not  secure 
the  manufacturer's  liability  for  the  payment 
of  the  special  tax  mentioned  above.  U.  S.  !?. 
Elgin  Churning  Co.,  (1910)  183  Fed.  878. 


Vol.  Ill,  p.  122,  sec.  6. 

Feiulty. —  The  penalty  prescribed  in  this 
Metion  does  not  apply  to  that  part  of  the 
Netion  prohibiting  retailers  from  selling  in 
quantities  exeeeding  ten  pounds,  such  offense 
bemg  subject  to  punishment  by  a  fine  of 
$1,000  without  imprisonment,  as  prescribed 
by  section  18.  Ripper  v.  U.  S.,  (C.  C.  A. 
1910)  178  Fed.  24. 

CoBStltntiotiality.  —  The  provision  of  this 
Kction  that  retail  dealers  must  sell  in  quan- 
^iea  not  exceeding  ten  pounds  at. any  one 
time  violates  no  constitutional  right.  Ripper 
V.  U.  S.,  (C.  C.  A.  1910)   178  Fed.  24. 

Ihe  words  "every  person,**  as  used  in  the 
last  sentence  of  this  section,  should  be  con- 
aimed  to  frefer  solely  to  manufacturers  and 
dealers  mentioned  in  the  first  part  of  the  sec- 
tion, ao  that  an  indictment  for  violating  such 
a^lon,  failing  to  charge  that  accused  was 
either  a  maninacturer  or  dealer  in  oleomar- 
gsHae,  and   as   snoh  packed   produce   in   a 


manner  violative  of  the  Act,  would  state  no 
offense.  Morris  v.  U.  S.,  (1909)  168  Fed. 
682,  94  C   C.  A.  168, 

Knowledge.  —  In  Goll  i*.  U.  S.,  (C.  C.  A. 
1908)  166  Fed.  419,  it  was  held  that  where 
G.  was  not  shown  to  have  ordered,  advised, 
approved,  or  had  knowledge  of  a  sale  of  oleo- 
margarine by  another  not  under  Q.'s  control, 
without  being  properly  printed  or  branded, 
G.  could  not  be  convicted  of  the  alleged 
wrongful  sale  of  such  substance. 

Indictment.  —  An  indictment  founded  on 
this  section,  charging  a  retail  dealer  with 
having  violated  said  section  and  the  regula- 
tions prescribed  thereunder  by  failing  to 
pack  oleomargarine  sold  by  him  as  therein 
required,  must  describe  the  package  used  with 
reasonable  certainty  so  as  to  advise  the  de- 
fendant of  the  particular  offense  charged,  and 
therefore  a  general  averment  that  "the  said 
oleomargarine  was  not  then  and  there  packed 
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in  new,  suitable  wooden  or  paper  packages 
having  marked  or  branded  thereon  the  name 
and  address  of  him  the  said  L.,  the  words 
'pound'  and  'oleomargarine/  and  the  quan- 
tity of  oleomargarine  so  sold  as  aforesaid/' 
but  which  fdiled  to  specify  in  which  respect 
the  packa^  used  was  unlawful,  was  held  to 
be  insufficient  as  beins  too  indefinite  and  un- 
certain. U.  S.  V,  Lockwood,  (1908)  164  Fed. 
772. 
An  indictment  under  this  section  charging 
,  generally  that  the  defendants  did  knowingly, 
wilfully,  and  unlawfully  sell  and  ofiTer  for 
sale,  deliver  and  offer  to  deliver,  oleomar- 
garine in  other  form  than  in  new  wooden  or 
paper  packages  marked,  stamped,  and  branded 
as  required  by  law,  without  ailing  whether 


the  sales  were  at  wholesale  or  at  retail,  and 
in  what  respect  the  packages  were  not  in  the 
form  prescribed,  and  what  stamps,  marks,  or 
brands  required  by  law  they  did  not  liave 
thereon,  was  held  to  be  insufficient.  U.  8.  v. 
Joyce,  (1906)  138  Fed.  457. 

But  an  indictment  for  unlawfully  selling 
oleomargarine,  averring  that  both  of  the 
defendants  name^  therein  "unlawfully  and 
knowingly  did  sell  and  deliver"  at  a  time 
and  place  and  to  a  person  named  a  one- 
pound  package  of  oleomargarine  wrapped  in 
a  paper  wrapper,  without  being  then  and 
there  marked  and  branded  in  the  manner  le- 
quired  by  section  6,  was  held  to  be  sufficient. 
Goll  V.  U.  a,  (CCA.  1906)  106  Fed.  410. 


Vol.  Ill,  p.  123,  sec.  8. 

The  congressional  powvr  to  levy  ezclMS 
was  not  exceeded  by  the  enactment  of  this 
Act  imposing  an  excise  on  artificially  colored 
oleomargarine,  because  that  body  did  not 
choose  to  tax  natural  butter  artificially  col- 
ored. McCray  r.  U.  8.,  (1904)  195  U.  8.  44, 
24  8.  Ct.  769,  49  U.  8.  (L.  ed.)   91. 

Due  process  of  law.  —  The  excise  on  artifi- 
cially colored  oleomargarine  does  not  infringe 
the  constitutional  guaranty  of  due  process  of 
law  because  the  enect  of  the  tax  may  be  to 
suppress  the  manufacture  of  that  article. 
McCray  v,  U.  8.,  (1904)  195  U.  8.  44,  24  8. 
Ct.  769,  49U.  8.  (L.  ed.)  91. 

Due  process  of  law  is  not  denied  by  this 
section  because  Congress  has  not  chosen  to 
tax  natural  butter  artificially  colored.  Mc- 
Cray V.  U.  8.,  (1904)  195  U.  8.  44,  24  8.  Ct. 
769,  49  U.  8.  (L.  ed.)  91. 

The  motives  or  purposes  of  Congress  in 
enacting  the  tax  imposed  by  this  Act  on 
artificially  colored  oleomargarine  are  not  open 
\/Q  judicial  inquiry  in  considering  the  power 
of  that  body  to  ehact  such  legislation.  Mc- 
Cray V,  U.  8.,  (1904)  195  U.  8.  44,  24  8.  Ct. 
769,  49  U.  8.   (L.  ed.)  91. 

''Free  from  artificial  coloration.**  —  Oleo- 
margarine containing  a  small  quantity  of  a 
vegetable  oil,  which  substantially  serves  only 
to  give  the  product  the  yellow  shade  which 
causes  it  to  resemble  butter,  cannot  be  re- 
garded as  within  the  proviso  in  this  section 
imposing  a  lesser  tax  on  oleomargarine  when 
"free  from  artificial  coloration  that  causes 
it  to  look  like  butter  of  any  shade  of  yellow," 
on  the  theory  that  the  use  of  a  substance 
which  Congress  has,  in  section  2,  recognized 
as  a  possible  ingredient,  cannot  be  artificial 
coloration,  since  this  congressional  enumera- 
tion of  ingredients  specifically  includes  color- 


ing matter.  Cliff  17.  U.  8.,  (1904)  195  U.  S. 
160,  25  8.  Ct.  1,  49  U.  8.  (L.  ed.)   139. 

Of  similar  efifect,  see  Moxley  v.  Hertz, 
(1910)  216  U.  8.  344,  30  8.  Ct,  305,  54  U.«. 
(L.  ed.)  510:  Moxley  t?.  Hertz,  (C  C  A. 
1911)   186  Fed.  757. 

Artificially  colored  oleomarsarine,  whose 
color  is  imparted  in  its  manufacture  by  the 
use  of  an  artificially  colored  and  authorized 
ingredient,  is  not  within  this  section  impoa- 
ing,  instead  of  the  general  tax  on  oleomar- 
garine prescribed  by  that  section,  a  lower 
rate  when  "free  from  artificial  coloration," 
because  of*  the  provision  of  section  3  that 
persons  adding  to,  or  mixing  with,  oleomar- 
garine any  artificial  coloration  shall  be  held 
to  be  manufacturers  of  oleomargarine.  Me- 
Cray  r.  U.  8.,  (1904)  195  U.  8.  44,  24  8.  Ct. 
769,  49  U.  8.  (L.  ed.)  91. 

Oleomargarine-  whose  yellow  color  is  pro- 
duced by  the  employment,  as  an  ingredient, 
of  butter  which  itself  is  artificially  colored, 
is  not  "  free  from  artificial  coloration,"  with- 
in the  meaning  of  the  proviso  in  this  sec- 
tion prescribing  a  lower  rate  of  taxation  for 
oleomargarine  not  so  colored,  although  the 
statute  treats  butter,  whether  artificially 
colored  or  not,  as  an  authorized  ingredient  of 
oleomargarine.  McCray  v.  U.  8.,  (1904)  196 
U.  8.  44,  24  8.  Ct  769,  49  U.  8.  (L.  ed.)  91. 

Findings  of  fact.  —  A  finding  that  the  use 
of  palm  oil  as  an  ingredient  of  oleomargarine 
was  Aubstantially  only  for  coloring  purposen 
was  not  disturbed  on  appeal,  where  it  wap 
based  on  testimony  that  out  of  a  total  of 
160  ounces  only  1%  ounces  were  palm  oil,  and 
that  this  quantity  imparted  the  yellow  shade 
which  caused  the  product  to  resemble  butter. 
Cliff  V,  U.  8.,  (1904)  195  U.  8.  160,  25  8.  Ct. 
1,  49  U.  8.  (L.  ed.)  139. 


Vol.  Ill,  p.  124,  sec.  11. 

Waiver  of  jury  trial.  —  Persons  prosecuted 
by  information  in  a  federal  District  Court 
under  this  section  may  waive  the  jury  to 
which  they  are  entitled  bv  U.  8.  Const., 
Amend.  VI.,  since  the  mandate  of  article  3, 
section  %,  clause  a.  %\x9X  <<the  trial  of  all 


crimes,  except  in  oases  of  impeachment,  shall 
be  by  jury,"  does  not  include  such  petty  of- 
fenses, and  there  is  no  congressional  legisla- 
tion or  rule  of  public  policy  requiring  a  jury 
in  suoh  oases.  8chick  r.  U.  S.,  (1904)  196 
U,  &  «i  ?[4  S,  C^,  826^  49.  U,  S,  (l^,  od,)  101. 
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Vol  III,  p.  125,  sec  13. 

Xtemaita  of  offcoM.  —  In  order  to  oontti- 
tnte  the  offenae  of  neglect  or  refusal  to  de- 
ttroy  the  stamp  from  an  emptied  oleomar- 
gariiie  package,  it  need  only  appear  that  the 
paduge  had  a  stamp  on  it  denoting  the  pay- 
nent  of  a  tax;  that  it  was  emptied  of  its 
eoDtents;  that  it  was  in  defendant's  posses- 
lion  in  its  emptied  condition;  and  that  be 
witfnlly  negleeied  or  refused  to  destroy  the 
itanp  while  the  empty  package  was  in  his 
possession;  and  hence  an  indictment  for  such 
offense  is  not  defective  for  failure  to  charge 
tliat  the  package  was  emptied  while  in  the 
defendant's  possession.  Ripper  r.  U.  S.»  (C. 
C.  A.  1910)  178  Fed.  24.  Of  similar  effect, 
Me  Vermont  r.  U.  a,  (1909)  174  Fed.  792, 
M  C.  C.  A.  600. 

"Emptied*'  package.  —  Section  6  of  this 
Act  provides  that  all  oleomargarine  shall  be 
padced  by  the  manufacturer  in  packages  con- 
tsining  not  less  than  ten  pounu,  and 
itsmped,  and  that  retail  dealers  must  sell 
only  from  original  stamped  packages,  in 
qnsntities  not  exceeding  ten  pounds,  and  shall 
psek  the  oleomargarine  sold  by  them  in  suit- 
able packages  which  shall  be  marked  as  pre- 
wribed.    A  regulation  made  by  the  Commis- 


sioner of  Internal  Revenue  permits  retail 
dealers  to  take  the  oleomargarine  from  the 
original  stamped  package  in  advance  of  sales 
and  put  it  up  in  retail  packages,  marked  and 
branded  as  prescribed  by  law  and  regulation, 
and  offer  the  same  for  sale,  provided  such 
prepared  retail  packages  remain  till  sold  in 
or  on  the  manufacturer's  original  package;  a 
retail  dealer,  however,  to  be  subject  to  a  fine  if 
he  remove  his  prepared  packages  from  the  orig- 
inal package  and  sell  them  separated  from  and 
independently  of  the  manufacturer's  stamped 
package.  It  has  been  held  that  a  manufac- 
turer's stamped  package  is  not  *' emptied," 
within  section  13,  making  it  a  duty,  subject 
to  a  fine  for  violation  thereof,  of  the  person 
in  whose  hands  the  package  is  when  emptied, 
to  destroy  the  stamps  thereof,  where  it  still 
contains  a  pound  package  put  up  by  the  re- 
tailer of  its  original  contents.  U.  S.  t*. 
Knott,   (1007)   151  Fed.  925. 

Kvidcnce.  — In  Vermont  t\  U.  8.,  (1900) 
174  Fed.  792,  98  C.  C.  A.  500,  the  evidence 
was  held  to  sustain  a  conviction  of  wilfully 
refusing  to  remove  the  stamps  from  oleomar- 
garine packages  on  removal  of  the  contents 
therefnun. 


VoL  III,  p.  IK,  sec.  15. 

indictment.  —  Sections  6  and  10  of  this  Act 
provide  different  stamps,  marks,  and  brands 
for  oleomargarine  according  as  it  is  of  do- 
mestic or  foreign  manufacture,  and  if  the 
fonner,  if  it  is  to  be  sold  at  wholesale  or  re- 
tail. Section  7  requires  every  domestic  manu- 
faetnrer  to  paste  securely  on  each  package 
a  printed  label  giving  the  number  of  the 
factory  and  the  district  and  state,  etc.;  a 
warning  against  the  removal  of  the  contents 
of  the  package  without  destroying  the  stamp, 
vliicb  is  made  an  offense;   and  section  15 


makes  it  an  offense  to  deface  or  remove  any 
of  the  stamps,  marks,  or  brands  required  by 
law  from  such  packages.  It  has  been  held 
that  an  indictment  afleging  that  defendants 
wilfully,  etc.,  defaced  the  stamps,  marks, 
and  brands  upon  two  certain  packages  con- 
taining oleomargarine,  which  packages  were 
in  their  possession  for  sale,  but  which  failed 
to  show  that  the  stamps  removed  were  such 
as  were  prescribed  by  the  statute,  was  insuf- 
ficient.   U.  S.  V.  Joyce,  (1905)  138  Fed.  457. 


Vol  III,  p.  126,  sec.  17. 

ladictment.  —  An  indictment  which,  after 
arerring  facts  showing  defendant  to  have 
b^en  a  manufacturer  of  oleomargarine  within 
the  statute,  charges  in  the  language  of  the 
statute  that  he  attempted  to  defraud  the 
Initfd  States  of  the  tax  on  oleomargarine 
produced  by  him,  is  sufficient,  without  setting 
ont  the  particular  acts  relied  on  to  prove 
saeb  attempt.  Hardesty  v.  U.  S.,  (1909)  168 
Fw?.  25,  93  C.  C.  A.  417. 

Where  an  indictment  for  an  attempt  to  de- 
fraud the  Uiiited  States  of  a  tax  on  oleomar- 
garine, in  violation  of  this  section,  contained 
a  general  charge  in  the  language  of  the  stat- 
ute, it  was  held  not  to  be  objectionable  for 
fsihire  to  affirmatively  allege  that  the  tax 
was  asseasable,  as  the  defendant  was  notified 
by  soeh  general  charge  that  the  government 
Satended  to  proY<e  either  that  tl^  oleomar- 
garine had  been  sold,  or  that  it  had  been  re- 
BOfed  for  sale  and  consumption,  without  pay- 
>Mt  of  the  tax.  Enden  V.  U.  S.,  (C,  Cf,  A. 
»U)  |87Fe«,7M. 


»0« 


laf onnatiOB.  —  An  information  for  the  for- 
feiture of  an  oleomargarine  plant,  under  this 
section,  is  sufficient,  which  charges  in  the 
language  of  the  statute  that  the  claimant 
was  engaged  in  the  business  of  manufacturing 
oleomargarine,  and  defrauded  and  attempted 
to  defraud  the  United  States  of  the  tax  on 
the  oleomargarine  produced  by  it,  or  a  part 
thereof.  U.  S.  r.  New  Jersey  Melting,  etc., 
Co.,  Manufacturing  Apparatus,  etc.,  (1905) 
141  Fed.  476. 

Eridenoe.  —  An  indictment  charging  the  de- 
fendants with  an  attempt  to  defraud  the 
United  States  of  the  tax  on  oleotnargarine 
manufactured  by  them  is  sustained  by  evi- 
dence that  they  were  dealers  in  oleomar- 
garine, that  they  bought  uncolored  oleomar- 
garine, colored  the  same  to  resemble  butter, 
and  repacked  it  in  empty  packages  before 
used  and  stamped  as  containing  the  colored 
product,  and  that  they  had  previously  sys- 
tematically done  the  same  thing,  and  sold 

the  »ft<9H  iq  fol^red  yf\\^m\  payUm  th^ 
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additional  tax  required  thereon.  Hardesty 
V.  U.  S.,  (1909)  168  Fed.  25,  98  C.  C.  A.  417. 
In  Enders  t?.  U.  S.,  <C.  C.  A.  1911)  187 
Fed.  764,  the  evidence  was  held  to  be  sufficient 
to  auBtain  a  conviction  of  manufacturing  oleo- 

Vol.  ill,  p.  127,  sec.  20. 

SoguUtions.  —  The  treasury  officials  may 
not  by  regulation  so  construe  this  Act  as  to 
nullify  its  provisions  as  legally  interpreted. 

Vol.  Ill,  p.  127,  sec.  1. 

Removal  of  labels  and  stamp.  —  In  U.  S.  r. 
Green,  (1905)  137  Fed.  179,  it  was  held  that 
this  section  does  not  divest  the  butter  of  its 
interstate  commerce  character  so  as  to  im- 
mediately entitle  the  consignee  to  removo 
such  marks  and  labels  without  liability  for 
violating  such  Act,  the  court  saying:  "With- 
out going  into  the  numerous  cases  bearing  to 
gome  extent,  even  though  indirectly,  on  the 
question,  this  court  is  of  the  opinion  that  in 
making  process  or  renovated  butter  trans- 
ported into  a  state,  and  remaining  therein 
for  use,  consumption,  sale,  or  storage  therein, 
subject  on  arrival  in  such  state  to  the  opera- 
tion and  effect  of  the  laws  of  such  state 
enacted  in  the  exercise  of  its  police  power  to 
the  same  extent  and  in  the  same  manner  as 
though  such  articles  had  been  produced  in 
such  state,  and  declaring  that  same  shall  not 
lie  exempted  from  such  laws  by  reason  of 
being  introduced  into  such  state  in  original 
packages  or  otherwise,  Congress  did  not  in- 
tend to  confer  any  power  and  has  not  con- 
ferred any  power  on  any  person  to  remove  the 
marks,  labels,  stamps,  etc.,  from  process  or 
renovated  butter.  When  the  packages  are 
used  the  marks,  stamps,  etc.,  are  to  be  de- 


margarine  by  the  addition  of  artificial  color- 
ing, and  that  the  same  had  been  sold  or  re- 
moved for  sale  and  consumption  without 
payment  of  the  required  tax  with  intent  to 
defraud  the  United  States. 


Moxley  r.  Herts,   (C.  G.  A.  1911)    186  Fed. 
767. 


stroyed.  New  York  has  passed  no  law  allow- 
ing this  to  be  done,  and  it  is  not  seen  that 
such  a  law  could  be  passed  in  the  legitimate 
exercise  of  the  police  power  of  the  state.  Sec- 
tion 1  of  the  Oleomargarine  Act  was  not 
intended  to  abrogate  any  penalty  imposed  for 
the  violation  of  the  penal  provisions  referred 
to,  or  to  permit  the  acts  therein  forbidden, 
or  to  empower  a  state  to  make  any  law  inter- 
fering with  the  operation  of  such  laws,  unless 
there  should  arise  a  conflict  between  the  laws 
of  the  United  States  and  those  of  the  state 
passed  in  the  legitimate  exercise  of  its  police 
power.  It  is  perfectly  clear  that  to  permit 
the  removal  of  the  stamps,  marks,  labels,  etc., 
on  packages  of  a  food  product  of  this  char- 
acter, and  specifically  authorized  by  law, 
while  such  articles  remain  an  article  of  in- 
terstate commerce,  or  even  thereafter,  w^hen 
we  consider  the  objects  and  purposes  of  thp 
law,  would  not  only  defeat  the  objects  and 
purposes  of  the  legislative  body  as  to  inspe^^ 
tion.  etc.,  but  open  the  doors  wide  to  frauds 
on  the  revenue.  The  placing  of  the  marks, 
etc.,  on  the  packages  implies  they  are  to 
remain." 


Vol.  ill,  p.  128,  sec.  4.     {BxdUr  defined,  etc.] 


"Absorption  **  defined.  —  In  the  provision  of 
this  section  defining  adulterated  butter  as  in- 
cluding "any  butter  in  the  manufacture  or 
manipulation  of  which  any  process  or  ma- 
terial is  used  with  intent  or  effect  of  causing 
the  absorption  of  abnormal  quantities  of 
water,  milk,  or  cream,"  the  word  "  absorp- 
tion "  is  not  used  in  the  sense  of  chemical 
absorption,  and  any  butter  is  within  the  defi- 
nition which  contains  an  abnormal  quantity 


of  water,  whether  by  chemical  absorption  or 
by  incorporation.  Coopersville  Co-operative 
Creamery  Co.  f.  Lemon,  (1908)  163  Fed.  146, 
89  C.  C.  A.  695. 

Intent.  —  Butter  containing  an  abnormal 
quantity  of  water  is  subject  to  the  tax  im- 
posed by  this  section  without  regard  to  the 
intent  of  the  manufacturer.  Coopersville  Co- 
operative Creamery  Co.  r.  Lemon,  (1908) 
163  Fed.  145,  89  C.  C.  A.  595. 


[Tax  on  manufacture  of  adulterated  or  renovated  buiter  —  stamps.] 

The  removal  of  stamp  and  cantion  notices      merce  is  a  misdemeanor.     U.   S.  v.  Green, 
attached  to  original   packages  of  renovated       (1905)  137  Fed.  179. 
butter  which  is  the  subject  of  interstate  com- 

[Oleomargarine  rules  and  penalties  applied  to  adulterated  butter.'] 


Regulations  respecting  amount  of  moistnre. 
—  Though  Act  Cong.  Aug.  2,  1886,  eh.  840,  24 
Stnt.  L.  209.  3  Fed.  Stat.  Annot.  127,  au- 
thorized the  Secretary  of  the  Treasury  to 
prescribe  rules  and  regulations  for  carrying 
it  into  effect,  it  did  not  authorize  him  to 
promulgate  a  nile  construing  this  section  de* 
^ring  that  butter  should  be  confiscated  if  it 


contained  an  abnormal  quantity  of  moisture, 
by  providing  that  it  should  be  confiscated 
if  it  contained  more  moisture  than  sixteen 
per  cent.  U.  S.  t?.  11,150  Pounds  Butter* 
(1911)  188  Fed.  167.  Contra,  Coopersrille 
Co-operative  Oeamery  Co.  v,  LeYnon,  (1908) 
163  Fed,  145>  89  C,  C,  A.  595* 
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Vol.  Ill,  p.  181,  IM.  6. 


VoL  III,  p.  130,  sec.  5. 

Regulations.  —  The  purpose  of  this  section 
is  to  provide  for  the  sanitary  inspection  and 
the  marking  and  branding  of  "  process  "  or 
"  renovated "  butter  at  the  place  of  manu- 
fsctare,  to  the  «nd  that  none  shall  be  shipped 
from  the  factory  which  can*  in  any  way  be 
injnriouB  to  the  health  of  the  consumer,  and 
the  section  authorizes  the  Secretary  of  Agri- 
eoltare  to  cause  such  inspection  to  be  made, 
and  to  "make  all  needful  regulations  for 
earrying  this  section  into  effect."  A  regula- 
tion, however,  which  prohibits  a  dealer,  re- 


ceiving or  handling  such  butter  after  it  has 
been  duly  inspected,  marked,  and  branded, 
and  shipped  from  the  factory,  from  obliterat- 
ing the  marks  or  brands  thereon  has  no  re- 
lation to  such  sanitary  purpose,  and  finds  no 
warrant  in  the  statute,  oeing  calculated  only 
to  prevent  fraud  on  the  part  of  the  dealer  in 
his  relations  with  his  customers,  and  there  is 
nothing  in  the  statute  which  will  support 
an  indictment  or  information  for  the  viola- 
tion of  such  regulation.  U.  S.  v,  Bohl,  (1903) 
125  Fed.  625. 


Vol.  Ill,  p.  131,  sec.  6. 

fiegulationa.  —  This  section  does  not  so 
limit  the  power  of  the  Internal  Revenue  Com- 
missioner as  to  authorize  only  the  making  of 
regnlations  requiring  returns  as  to  the  con- 
tents of  the  books  required  to  be  kept  by 
wholesale  dealers;  but  he  is  authorized  to 
adopt  a  regulation  requiring  such  dealers  to 
make  monthly  returns  showing  the  packages 
and  pounds  of  oleomargarine  received,  the 
qoantity  disposed  of,  and  the  names  and 
addresses  of  the  consignees.  U.  S.  v.  Lamson, 
(1909)  173  Fed.  673. 

The  provisions  of  this  section  requiring 
wholesale  dealers  in  oleomargarine  to  keep 
books  and  render  returns  as  required  by  the 
Commissioner  of  Internal  Revenue,  and  the 
regfolation  requiring  monthly  reports  by 
such  dealers,  do  not  make  the  sufficiency  of 
the  returns  depend  on  their  conformity  to  the 
books,  but  on  their  conformity  to  the  facts; 
sneh  dealers  being  required  to  make  both 
their  books  and  returns  a  correct  record  of 
the  facts.  U.  8.  v.  Lamson,  (1900)  173  Fed. 
073. 

Neither  is  such  a  regulation  unreasonable 
because  it  does  not  apply  to  dealers  in  process, 
renovated,  or  adulterated  butter.  U.  S.  v. 
Lamson,  (1000)  173  Fed.  673. 

Where  the  names  of  the  purchasers  as 
^ven  in  a  wholesale  dealer's  return  were 
wholly  or  partly  fictitious  or  erroneous,  there 
was  a  violation  of  the  regulation,  though  the 
<inantity  disposed  of  was  correctly  disclosed. 
U.  S.  r.  Lamson,  (1900)  173  Fed.  673. 

The  requirement  of  regulations  made  un- 
der this  section,  that  dealers  shall  "  make 
monthly  returns  on  form  217  .  .  .  showing 
in  detail  the  number  of  packages  and  the 
somber  of  pounds  of  oleomargarine  received, 
.  .  .  also  the  quantity  disposed  of,  with  the 
Btme  and  address  of  each  person  to  whom 
■oM  or  consigned,"  does  not  require  a  state- 
ment in  detail  of  tlie  number  of  packages  and 
the  number  of  pounds  disposed  of  to  each  per- 
son, and  the  forms  furnished  for  such  re- 
turns cannot  impose  additional  requirements 
to  those  of  the  statute  or  regulations  which 
will  have  the  force  of  law,  and  a  failure  to 
comply  with  which  will  constitute  a  criminal 
offense.  U.  8.  v.  Lamson,  (1008)  162  Fed. 
165. 

Under  the  regulations  made  by  the  (3om- 
missioner  of  Internal  Revenue  pursuant  to 
this  section,  and  in  force  prior  to  1907,  which 


require  wholesale  dealers  to  make  returns 
showing,  among  other  things,  the  names  and 
addresses  of  all  persons  to  whom  sales  have 
been  made,  and  that  *'the  recapitulation 
should  be  signed  by  the  firm  name  .  .  .  and 
the  person  swearing  to  the  return  should  sign 
on  the  dotted  lines  below  the  right  hand  of 
the  printed  affidavit,"  the  oath  required  is  to 
the  recapitulation  only,  and  not  to  the  list  of 
customers  contained  in  the  return.  U.  S.  v, 
Lamson,  (1008)  165  Fed.  80. 

False  oath  to  return.  —  This  section,  re- 
quiring wholesale  dealers  to  keep,  such  books 
and  render  such  returns  as  the  Commissioner 
of  Internal  Revenue  may  by  regulation  re- 
quire under  prescribed  penalties  for  its  vio- 
lation, has  no  relation  to  the  tax  to  be  as- 
sessed on  such  dealers,  and  the  regulations 
made  thereunder  and  in  force  prior  to  their 
revision  in  1007,  in  requiring  an  oath  to  the 
returns,  do  not  have  the  force  of  law  in  such 
sense  that  a  false  oath  to  a  return  subjects 
the  maker  to  prosecution  for  perjury  under 
R.  S.  sec.  5392,  5  Fed.  Stat.  Annot.  701.  U, 
S.  t*.  Lamson,  (1908)   165  Fed.  80. 

Entries  in  books.  —  The  former  revised 
regulations  made  by  the  Commissioner  of  In- 
ternal Revenue  in  December,  1004,  governing 
the  keeping  of  books  and  the  making  of  re- 
turns by  wholesale  dealers  in  oleomargarine, 
pursuant  to  this  section,  do  not  require  the 
entry  on  the  books  of  the  number  of  pack- 
ages and  pounds  of  oleomargarine  disposed 
of  at  any  specified  time,  and  the  failure  to 
make  such  entries  on  the  same  day  or  during 
the  same  month  when  the  goods  are  disposed 
of  is  not  a  criminal  offense  under  section  6. 
U.  S.  t7.  Lamson,  (1908)   162  Fed.  165. 

Indictment.  —  Upon  a  reasonable  construc- 
tion of  regulations  made  under  this  section 
the  entries  required  to  be  made  in  the  books 
may  be  made  by  the  agent  of  the  dealer,  and 
an  indictment  for  failure  to  make  such  en- 
tries should  aver  that  the  dealer  did  not 
make  and  did  not  cause  to  be  made  such  en- 
tries.   U.  S.  r.  Lamson,  (1908)  162  Fed.  165. 

A  corporation  is  a  '^ person"  within  the 
meaning  of  section  6,  requiring  wholesale 
dealers  in  oleomargarine  to  keep  certain  books 
and  make  certain  returns,  and  providing  for 
punishment  by  fine  and  imprisonment  "any 
person  who  wilfully  violates  any  of  the  pro- 
visions of  this  section,"  although  section  5 
applies  iu  express  term9  to  corporationa,  and 
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1909  Supp.,  p.  137,  sec.  1. 

Cooatitutio-jality.  —  This  Act  is  within  the 
jurisdiction  of  Congress,  as  a  proper  regula- 
tion of  interstate  commerce.  Shawnee  Mill- 
ing Co.  r.  Temple,  (1910)  179  Fed.  617;  U. 
6.  V,  Seventy-Four  Cases  Grape  Juice,  (1910) 
181  Fed.  629. 

It  is  not  unconstitutional  as  an  attempted 
exercise  hy  Congress  of  police  power  belong- 


1909  Suppv  p.  137,  sec.  2. 

Certainty  and  definitenesa. -— This  Act  ia 
not  Toid  for  uncertainty  and  indefiniteness, 
in  that  no  standard  of  grade,  quality,  or  pur- 
ity is  prescribed,  but  that  the  determination 
of  the  standard  is  left  to  the  courts,  as  such 
objection  may  be  obviated  by  requiring  spe- 
cific and  properly  drawn  pleadings.  U7  S.  r. 
420  Sacks  Flour,   (1910)    180  Fed.  618. 

Conditiona  precedent.  —  Although  an  in- 
dictment under  the  Food  and  Drugs  Act  for 
adulteration  or  misbranding  is  not  demur- 
rable because  it  contains  no  allegation  of 
notice  from  the  Department  of  Agriculture  to 
the  defendant  of  the  result  of  the  examina- 
tion of  the  article,  and  that  he  was  given  an 
opportunity  to  be  heard,  as  required  by  sec- 
tion 4  of  the  Act,  since  such  prosecutions  may 
be  maintained  by  the  district  attorney  under 
section  6  without  the  intervention  of  the  de- 
partment, such  allegations  and  proof  are  nec- 
essary in  all  cases  where  the  prosecution  is 
instigated  by  officers  or  agents  of  the  depart- 
ment; and  if  it  appears  on  the  trial  that 
the  case  is  such,  there  can  be  no  conviction 
in  the  absence  of  such  allegation  and  proof. 
U.  S.  V.  Morgan,  (1910)   181  Fed.  687. 

When  proceedings  for  violation  of  the  Food 
and  Drugs  Act  by  adulteration  or  misbrand- 
ing are  instituted  at  the  instance  of  the  De- 
partment of  Agriculture,  whether  such  pro- 
ceedings are  in  personam  or  for  a  forfeiture  of 
goods  under  section  10,  it  would  seem  that 
the  notice  of  examination  and  opportunity  to 
be  heard  provided  for  by  section  4  are  neces- 
sary conditions  precedent  and  must  be  al- 
leged and  proved ;  but  under  section  6  ~a  dis- 
trict attorney  may  institute  such  a  proceed- 
ing upon  Complaint  of  anv  stajfce  health  officer 
or  any  adequate  proof  without  the  action  of 
the  agents  of  the  department.  U.  S.  v,  Sev- 
enty-Four Cases  Grape  Juice,  (1910)  181  Fed. 
629. 

''Misbranded  or  adulterated."— Where  bot- 
tles containing  intoxicating  liquors  were 
labeled  as  containing  Monogram  whiskey,  and 
were  marked  "  Blend,''  and  the  alcoholic  con- 
tent was  less,  and  the  residuum  from  100 
cubic  centimeters  was  more,  than  the  stand- 
ard test  prescribed  by  sections  6  and  7  of  this 
Act,  it  was  held  that  they  were  "  misbranded 
and  adulterated."  State  t*.  Intoxicating  Liq- 
uors,  (1909)    106  Me.  136,  76  Atl.  268. 

The  officers  of  a  corporation  which  manu- 
factured a  food  product,  shipped  by  its 
manager  in  interstate  commerce,  which  was 
adulterated  or  misbranded,  were  held  to  be 
subject  to  prosecution  therefor  where  they 
employed  (he  manager  aAd  authorised  him  to 


ing  to  the  states.  U.  8.  v.  420  Sacks  Fk>ur, 
(1910)    180  Fed.  618. 

Construction  and  validity.  —  See  note  to 
McDermott  v.  State,  (1910)  21  Ann.  Cas. 
1315. 

Thi^  Act  was  cited  in  the  following  cases: 
Charles  r.  U.  S.,  (C.  C.  A.  1910)  183  Fed. 
666;  State  v.  Eckenrode,  (la.  1910)  127  N. 
W.  67. 
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operate  the  plant  and  sell  the  product  with- 
out restriction,  and  the  previous  course  of 
business  had  been  to  ship  on  orders  to  other 
states.  U.  S.  v.  Mayfield,  (1910)  177  Fed. 
766. 

Shipment  induced  by  government  a^ent. — 
The  fact  alone  that  the  only  interstate  ship- 
ment shown  of  a  misbranded  food  article  by 
the  manufacturer  was  secretly  induced  by  an 
agent  of  the  Department  of  Agriculture  was 
held  not  to  be  a  defense  to  a  prosecution 
therefor  under  the  Food  and  Drugs  Act,  the 
reasons  for  the  action  of  such  agent  not  ap- 
pearing. U.  S.  V,  Morgan,  (1910)  181  Fed. 
587. 

Mere  receipt  without  delirery.  —  The  mere 
receipt  of  an  adulterated  or  misbranded  drug 
does  not  constitute  an  offense,  where  claimants 
have  not  delivered,  or  offered  to  deliver,  the 
drug  in  unbroken  packages;  and  it  appears 
that  the  claimants  retained  the  packages  in 
their  possession,  opened  and  tested  them,  and 
caused  the  standard  of  strength,  quality,  and 
purity  to  be  plainly  stamped  on  the  contain- 
ers prior  to  seizure.  U.  S.  v.  Five  Boxes 
Asafoetida,    (1910)    181   Fed.  661. 

Brand.  —  This  section  and  section  10  re- 
quire that  a  different  brand  or  mark  shall  be 
placed  upon  an  article  transported  in  inter- 
state or  foreign  commerce  from  that  required 
by  section  3449,  R.  S.,  3  Fed.  Stat.  Annot. 
796.      (1908)   26  Op.  Atty.-Gen.  474. 

Sale  by  gOTeniment  omoen.  —  A  sale  un- 
der section  1241,  R.  S.|  7  Fed.  Stat.  Annot. 
1017,  by  government  officers,  of  drugs  and 
medicines  purchased  for  the  itse  of  the  army 
and  afterwards  condemned  as  being  unfit  for 
use,  is  as  much  subject  to  the  provisions  of 
the  Food  and  Drugs  Act  as  a  sale  by  a  pri- 
vate person  would  be  under  similar  circum- 
stances, and  would  render  the  officers  making 
the  sale  liable  under  that  Act,  unless  tlie 
drugs  and  medicines  so  sold  were  labeled  in 
accordance  with  its  provisions.  (1908)  20 
Op.  Atty.-Gen.  646. 

Regulation  of  aalea.  — This  Act  regulates 
sales  in  the  District  of  Columbia  and  the 
territories,  but  does  not  extend  to  sales  of 
importations  into  one  state  from  another  so 
as  to  extend  to  and  cover  the  regulation  of 
such  sales  by  a  state  law.  McDermott  r. 
State,  (1910)   143  Wis.  18,  126  N.  W.  888. 

Information.  —  Since  a  defendant  may  not 
be  imprisoned  in  the  penitentiary  unless  sen- 
tenced to  confinement  for  more  than  a  year, 
no  imprisonment  in  the  penitentiary  can  be 
imposed  for  violation  of  this  Act;  and  hence 
the  inatitutiou  of  proceedings  thereunder  by 
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ioformation  of  the  district  attorney  is  not  a 
Tiolition  of  Const.  U.  S.,  Amend.  5,  provid- 
ing that  no  person  shall  be  held  to  answer 
for  an  infamous  crime  except  on  presentment 
or  indictment  of  a  grand  jury.  U.  S.  v.  J. 
Lindsay  Wells  Ck).,  (1910)  186  Fed.  248. 

In  U.  S.  V,  Schurman,  ( 1910)  177  Fed.  681, 
it  tppeared  that  the  defendants  manufactured 
and  sold  in  interstate  commerce  *'  Dutch  tea 
rnsk."  The  packages  were  marked  "Genu- 
ine Dutch  Tea  Rusk,"  and  stated  that  the 
contents  were  "made  in  Holland,  Mich.,  by 
tbe  Michigan  Tea  Rusk  Company,  Holland, 
Mich.;"  the  word  "Holland'^  where  it  first 
oecurred  in  type  was  so  large  and  prominent 
as  to  hold  the  attention  and  mislead  purchas- 
ers into  supposing  that  the  article  was  a 
genuine  importation  from  Holland.  A  hear- 
mg  was  had  under  the  rules  of  the  Depart- 
ment of  Agriculture,  in  which  respondents 
daimed  that  the  markings  were  not  mislead- 
ing, but  offered  to  change  the  labels  as  di- 
rected by  the  government,  if  found  otherwise. 
It  was  held  that  since  the  defendant's  viola- 
tion of  Food  and  Drugs  Act  prohibiting  the 
branding  of  an  article  of  food  so  as  to  pur- 
port to  DC  a  foreign  product  when  it  was  not 
so  was  doubtful,  leave  would  not  be  granted 
to  file  an  information  prior  to  notice  of  ad- 
verse finding  by  the  departnAent  and  an  oppor- 
tunity to  after  the  labels  as  directed. 

Averments  that  a  fluid  was  labeled  "  Flavor 
of  Lemon  and  Citral  —  A  Pure  Flavor,"  and 
that  it  did  not  contain  an  appreciable  quan- 
tity of  lemon  oil  which  was  an  essential  in- 
gredient of  a  pure  lemon  flavor,  did  not  state 
Facts  sufficient  to  show  a  misbranding  because 
they  failed  to  show  that  the  fluid  was  labeled 
a  pure  flavor  of  lemon,  or  that  lemon  oil  was 
an  essential  element  of  a  pure  flavor  of  lemon 


and  citral.  An  averment  that  the  defendant 
•  intended  that  the  label  "  Flavor  of  Lemon 
and  Citral  —  A  Pure  Flavor  "  should  be  un- 
derstood by  the  public  and  purchasers  to 
mean  a  pure  flavor  or  extract  of  lemon  was 
futile,  because  the  accepted  and  usual  signifi- 
cation of  the  label  is  that  the  article  is  not 
a  pure  flavor  or  extract  of  lemon,  but  that 
it  is  a  fiavor  of  lemon  and  citral.  An  aver- 
ment that  one  who  branded  an  article  with  a 
label  whose  accepted  and  usual  signification 
correctly  describes  it  intended  that  the  pub- 
lic or  purchasers  should  understand  that  the 
label  had  an  opposite  and  unusual  signifi- 
cance fails  to  disclose  any  misbranding. 
Nave-McCord  Mercantile  Co.  t\  U.  S.,  (C.  C. 
A.  1910)   182  Fed.  46. 

Sufficiency  of  affidavits  sttpporting  infor- 
mation. >- In  U.  S.  V,  Baumert,  (1910)  179 
Fed.  735,  it  appearea  that  an  information  for 
violating  the  pure  food  law  was  sworn  to  on 
information  and  belief  by  the  United  States 
district  attorney  supported  by  certain  letters 
purporting,  but  not  proved,  to  have  been  writ- 
ten or  authot  ized  by  accused  taking  issue  with 
the  Agricultural  Department's  claim  of  vio- 
lation; also  a  statement  not  in  the  form  of 
an  affidavit,  by  an  analyst  of  the  Agricul- 
tural Department,  to  which  was  attached  a 
notary's  certificate  that  it  had  been  sub- 
scribed and  sworn  to,  etc.  Th6.  paper  con- 
tained no  venue,  nor  was  there  any  cei^tifi- 
cate  attached  to  it  showing  that  the  person 
certifying  it  was  a  notary  or  authorized  to 
take  and  certify  oaths  and  affirmations,  and 
that  it  was  taken  and  subscribed  as  required 
by  the  laws  of  the  state,  etc.  It  was  held 
that  the  information  was  not  sufficiently 
proved  to  justify  the  issuance  of  process. 


1909  Supp.,  p.  137,  sec.  3. 

Begnlations.  —  It  is  within  the  power  of 
•the  ^retaries  of  the  Treasury,  Agriculture, 
and  Commerce  and  Labor,  under  this  section, 
to  promulgate  a  rule  or  regulation  which  re- 
quires that  the  name  of  the  parent  substance 
shall  follow  that  of  the  derivative  on  labels 
placed  on  packages  containing  drugs  which 

1909  Supp^  p.  138,  sec.  7. 

Kacaroni,  to  which  a  coal  tar  dye  known  as 
''Martius  yellow'*  had  been  added  solely  as 
a  coloring*  matter,  was  held  to  contain  an 
"added  poisonous  .  .  .  ingredient  which 
may  render  it  injurious  to  health,"  within 
the'  fifth  clause  of  this  section,  and,  when 
shipped  in  interstate  commerce,  to  be  sub- 
ject to  condemnation  and  destruction  under 
section  10  of  the  Act,  the  evidence  showing 
that  snch  coloring  matter  is  a  poison  which 
will  kill.  U.  S.  V.  1,960  Boxes  Macaroni, 
(1910)  181  Fed.  427. 

Adnlteratiaii  of  Uquors.  —  Where  there  is 
no  evidence  of  how  the  liquors  were  branded, 
tnd  no  evidence  of  their  "  strength,  quality, 
or  pority,"  except  that  they  were  colored  and 
slightly  sweetened  by  burnt  sugar,  they  can- 
ikot  be  held  to  be  misbranded  or  adulterated. 


come  within  the  provisions  of  section  8;  but 
in  the  absence  of  such  a  rule  no  offense  would 
be  committed  under  the  Act  by  the  omission, 
nor  could  the  article  for  that  reason  alofie  be 
dealt  with  as  misbranded.  (1009)  27  Op. 
Atty.-Gen.   143. 


The  court  cannot  take  judicial  notice  that 
whiskey  cannot  be  colored  and  sweetened  to 
some  slight  extent  by  burnt  sugar  without 
exceeding  the  limits  of  the  standard  pre- 
scribed by  the  Pure  Food  Act.  State  v.  In- 
toxicating Liquors,  (1900)  106  Me.  142,  76 
Atl.  267. 

Whiskey.  —  Whiskey,  within  the  purview 
of  this  Act,  is  the  product  of  sound  grain, 
distilled  at  a  low  temperature  so  as  to  retain 
in  the  distillate  the  congeneric  properties  of 
the  grain,  which  give  to  the  liquor,  when  niia- 
tured  by  aging  In  charred  casks,  its  desirable 
potable  character.  Neutral  spirits,  which  are 
distilled  at  a  high  temperature,  may  be  made 
from  different  materials  and  do  not  contain 
such  properties,  and  which  are  not  rendered 
potable  by  aging,  although  reduced  by  water 
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to  potable  atrength  and  from  which  most  of 
the  fusel  oil  has  been  removed,  are  not 
whiskey  nor  a  like  substance  with  whiskey. 
Woolner  v.  Rennick,  (1908)   170  Fed.  662. 

Silver  coating  on  candy.  —  Since  the  pur- 
pose of  this  Act  was  to  protect  the  purchaaer 
of  food  products  from  having  inferior  and 
different  articles  passed  off  on  him  in  place 
of  those  he  desired,  and  to  protect  him  from 
injury  by  prohibiting  the  addition  to  foods 
of  substances  poisonous  or  deleterious  to 
health,  the  words  "  other  mineral  substances," 
under  the  doctrine  of  ejusdem  generis,  in- 
cludes other  mineral  substances  which  are 
deleterious  or  detrimental  to  health  of  the 
same  nature  as  those  specifically  described 
preceding  such  words,  and  hence  does  not  in- 
clude a  thin  coating  of  pure  silver  covering 
candy,  used  principally  by  confectioners  for 
decorative  purposes,  and  not  deleterious  or 
detrimental  to  health.  French  Silver  Drag6e 
Co.  V.  U.  S.,  (C.  C.  A.  1910)   179  Fed.  824. 

Horse  and  mule  feed.  —  \Vliere  a  substance 
sold  under  the  name  "  Corno  Horse  and  Mule 
Feed ''  was  contained  in  a  package  branded 
"Corno  Horse  and  Mule  Feed,  Mixture  of 
ground  alfalfa,  oats,  com,  flax,  bran,  oat 
and  hominy  feeds,  made  by  the  Corno  Mills 
Company,  East  St.  Louis,  Illinoifi"  —  fol- 
lowed by  a  guaranteed  analysis,  such  sub- 
stance being  a  compound  and  so  described  on 
the  package,  it  was  held  that  it  was  not  adul- 


terated  because  it  contained  a  quantity  of 
oat  hulls  mixed  and  packed  therewith  in  ex- 
cess of  the  amount  normally  present  in  oat 
feed  consisting  of  whole  ground  oats.  U.  S. 
V.  One  Car  Load  Corno  Horse  Feed,  (1911) 
188  Fed.  453. 

Cider  vinegar.  —  Where  samples  of  alleged 
pure  cider  vinegar  showed  only  from  .11  to 
.16  glycerin,  it  was  held  to  be  adulterated. 
U.  S.  r.  One  Hundred  Ba:rrel8  Vinegar,  (1911) 
188  Fed.  471. 

Test. —  In  a  libel  for  forfeiture  of  alleged 
adulterated  vinegar,  it  was  held  that  the 
government  was  not  limited  to  the  standards 
mentioned  in  the  A^rricultural  Department 
bulletin  No.  65  and  Circular  19,  nor  to  meth- 
ods of  analysis  adopted  under  regulation  No. 
4,  but  might  make  use  of  any  accurate  test. 
U.  S.  V,  One  Hundred  Barrels  Vinegar, 
(1911)   188  Fed.  471. 

Question  for  jury.  — In  Shawnee  Milling 
Co.  r.  Temple,  (1910)  179  Fed.  517,  it  was 
held  that  whether  flour,  bleached  by  the  use 
of  nitrogen  peroxide  under  the  Andrews  pat- 
ent, or  pursuant  to  the  Alsop  process,  was 
flour  so  treated  that  inferiority  is  concealed, 
or  containing  added  poisonous  ingredients 
which  may  render  it  injurious  to  health,  in 
violation  of  the  pure  food  law,  was  a  question 
of  fact  for  determination  by  a  jury,  or  by  the 
court  if  a  jury  is  waived. 


1909  SupPv  p.  139,  sec.  8. 

Tea  Inspection  Act.  —  This  Act  is  not  in- 
tended as  a  substitute  for  the  special  Tea 
Inspection  Act  (Act  of  March  2,  1897,  29 
Stat.  L.  604,  3  Fed.  Stat.  Annot.  138),  but 
both  statutes  are  cumulative  so  far  as  the 
importation  of  tea  is  concerned.  (1907)  26 
Op.  Attv.-Gen.  166. 

Labeling  of  deteriorated  drugs.  —  Where  a 
drug  is  not  sold  under  a  name  recognized  in 
the  United  States  pharmacopoeia,  a  general 
statement  on  the  label  that  its  quality  has 
deteriorated  and  that  it  has  been  condemned 
for  sale  under  section  1241,  R.  S.,  7  Fed. 
Stat.  Annot.  1017,  would  be  a  sufficient  com- 
pliance with  the  Food  and  Drugs  Act,  and 
would  show  that  it  was  not  sold  under  any 
professional  standard,  and  could  not  be 
deemed  either  adulterated  or  misbranded  un- 
der sections  7  and  8  of  that  Act.  Where  a 
drug  is  sold  under  a  name  recognized  by  the 
United  Stat<»a  pharmacopoeia,  a  mere  general 
statement  of  the  character  of  the  drug,  show- 
ing only  tlie  fact  of  its  deterioration,  is  in- 
sufficient; and  in  order  that  it  may  not  be 
deemed  adulterated,  its  actual  strength,  qual- 
ity, or  purity  should  be  stated  on  the  label  of 
each  bottle,  box,  or  other  container  in  which 
the  goods  are  intended  to  reach  the  consumer. 
(1908)    26   Op.  Atty.-Gen.   546. 

Statement  of  inside  circulars.  —  This  Act 
merely  embraces  any  statement,  design,  or 
device  regarding  an  article  which  appears  on 
the  outside  of  the  package  in  which  the  article 
is  offered  for  sale,  whether  such  statement  is 
printed  on  or  otherwise  affixed  to  the  pack- 
age, or  impressed  on  a  separate  label  affixed 


to  the  package,  but  does  not  include  an  ad- 
vertising circular  inclosed  with  an  article 
inside  the  carton  in  which  it  is  offered  for 
sale.  U.  S.  V,  American  Druggists'  Syndi- 
cate, (1911)   186  Fed.  387. 

Words  given  ordinary  meaning. — ^The  names 
intended  by  the  pure  fpod  law  to  be  used  on 
brands  or  labels  are  names  readily  under- 
stood and  conveying  to  the  general  public 
definite  and  familiar  ideas  as  to  the  character 
or  quality  of  the  article  branded,  even  though 
such  names  may  be  inaccurate  in  the  view 
of  a  chemist,  or  physicist,  or  an  expert  in 
some  particular  industrial  art  (1908)  26 
Op.  Atty.rOen.  474. 

Neutral  spirits.  — For  the  purposes  of  the 
pure  food  law,  neutral  spirit,  or  ethyl  alco- 
hol, if  absolutely  pure,  would  be  not  only  like, 
but  identical,  whether  it  were  derived'  from 
fruit,  from  cereals,  from  sugar  cane,  or  from 
any  other  of  the  many  substances  which  can 
furnish  alcohol.  (1907)  26  Op.  Atty.-Gen. 
216. 

Uke  substances.  —  Ethyl  alcohol  oannot, 
for  the  purposes  of  the  pure  food  law,  be  con- 
sidered to  be  a  "  like  substance  "  to  whiskey. 
The  proper  definition  of  the  word  "  whiskey/* 
for  this  purpose,  is  a  question  of  law,  and  the 
term  is  to  be  given  its  ordinary  significance 
as  a  word  of  everyday  speech,  and  should  not 
be  understood  in  any  commercial  or  soientific 
sense.     (1907)  26  Op.  Atty.-Gen.  262. 

Misleading  statements  as  to  curative 
effects.  —  False  and  misleading  statemonls  in 
the  labels  on  a  proprietary  medicine  as  to 
its  curative  or  remedial  effects,  but  which  do 
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not  import  any  statement  concerning  identity, 
are  not  "misbranding/'  within  the  meaning 
of  section  8.  U.  S.  v.  Johnson,  (1911)  221 
U.  S.  488,  31  S.  Ct  627,  65  U.  S.  (L.  ed.) 
823;  U.  S.  F.  American  Pruggiats'  Syndicate, 
(1911)  186  Fed.  387. 

Must  he  misbraiided  at  time  of  seisure.  — 
A  drug  is  not  adulterated  or  misbranded  so  as 
to  be  subject  to  condemnation  unless  adul- 
terated or  misbranded  at  the  time  of  selTure, 
and  hence,  where  asafoetida  below  the  pre- 
Mribed  test  and  misbranded  was  received  in 
interstate  commerce  and  tested  and  correctly 
branded  before  seizure,  it  was  not  subject  to 
forfeiture.  U.  S.  t?.  Five  Boxes  Asafoetida, 
(1910)  181  Fed.  561. 

The  word  *  label,"  as  used  in  this  Act, 
which  requires  packages  of  drugs  shipped  iin 
interstate  commerce  to  bear  a  statement  on 
the  label  of  the  quantity  or  proportion  of  any 
alcohol,  etc.,  means  a  descriptive  paper  af- 
fixed to  the  package,  which  must  include  the 
statement  of  how  much  alcohol,  etc.,  is  con- 
tained in  the  package.  U.  S.  v.  Sixty-Five 
Casks  Liquid  Extracts,  (1009)  170  Fed.  449, 
affrmed  (1910)  176  Fed.  102St,  09  C.  C.  A. 
667. 

necessity  for  labels.  —  This  Act  not  only 
rsq[iiire8  that  drugs  shipped  in  interstate 
commerce  and  labeled,  shall  not  be  mis- 
branded, but  also  requires  that  they  shall  be 
labeled  with  labels  conforming  to  its  require- 
ments. U.  S.  V.  Sixty-Five  Casks  Liquid  Ex- 
tracts, (1909)  170  Fed.  449,  affirmed  (1910) 
175  Fed.  1022,  99  C.  C.  A.  667. 

Derivative.  —  The  word  "derivative"  in 
this  subsection  should  be  understood  in  its 
chemical  sense.  (1909)  27  Op.  Atty.-Gen. 
143. 

Aoetpbenetidine  is  to  be  considered  a  ''de- 
xirative''  of  acetanilide,  within  the  meaning 
of  inbaection  2  of  section  8,  if  it  is  so  related 
to  the  latter  substance  that  it  would  be  rightly 
regarded  by  recognized  authorities  in  chem- 
istry as  obtained  from  the  latter  ''by  actual 
or  theoretical  substitution,"  and  it  is  not 
indispensable  that  it  should  be  actually  pro- 
duced therefrom  as  a  matter  of  fact.  (1909) 
27  Op.  Atty.-Gen.  143. 

"  Bnend."  —  The  evident  intent  of  the  stat- 
ute was  to  confine  the  use  of  the  word 
"blend"  to  one  kind  of  mixture  and  to  for- 
bid its  use  for  another;  and  since,  as  to 
whiskey,  such  mixture  must  be  either  com- 
posed of  two  different  kinds  of  whiskey,  or  of 
whiskey  with  one  other  substance  generally 
mixed  with  it,  namely,  ethyl  alcohol,  it  is 
clear  that  Congress  intended  to  deny  the 
designation  ''  blend  "  to  a  mixture  of  whiskey 
and  ethyl  alcohol.  (1907)  26  Op.  Atty.-Gen. 
262. 

In  what  may  be  termed  a  "  blend  "  of,  or 
"blended,"  wines  or  whiskeys,  the  two  articles 
mixed  must  be  capable  of  accurate  and  suffi- 
eient  description  by  a  single  generic  term; 
thsy  must  be  substances  known  by  the  same 
name  and  sufficiently  distinctive  to  afford 
reasonable  warning  to  purchasers.  .(1907) 
26  Op.  Atty.-Gen.  216. 

Where  syrup  consisting  of  refined  cane 
sugar  flavored  with  an  extract  of  maple  wood 
was    sold    under    a    lable   describing    it    as 


"Western  Reserve  Ohio  Blended  Maple 
Syrup,"  the  word  "  blend  "  indicated  that  the 
article  was  a  mixture  and  imitation,  and 
there  was  therefore  no  violation  of  the  Act. 
U.  S.  V.  Sixty-Eight  Cases  Syrup,  (1909)  172 
Fed.  781. 

Blend  of  vinegar  and  cider.  —  Vinegar, 
which  was  in  fact  distilled  vinegar  to  whicli 
a  small  quantity  of  pure  boiled  apple  cider 
had  been  added  for  coloring,  which  was  labeled 
as  **  Saratoga  Brand  vinegar,  a  blend  of  pure 
boiled  apple  cider  and  distilled  vinegar,"  was 
held  to  be  misbranded  as  misleading  the  pub- 
lic to  believe  that  it  was  composed  of  pure 
boiled  apple  eider  vinegar  and  distilled  vin- 
egar. U.  S.  17.  Ten  Barrels  Vinegar,  (1911) 
186  Fed.  399. 

Compounds.  —  When  the  words  "com- 
pound "  or  "  compounded  "  are  used  in  this 
Act,  it  is  ordinarily  necessary  that  two  sub- 
stances at  least  should  be  mentioned  as  en- 
tering into  the  combination  described,  as,  for 
instance,  "  sherry  compounded  with  port "  or 
"  port  compounded  with  sherry,"  or  "  con^- 
pounded  port  and  sherry."  It  is  not,  how- 
ever, universally  true  that  two  substances 
must  follow  "  compound  "  or  "  compounded." 
although  it  is  true  that  only  one  substan- 
tive can  appropriately  follow  "  blend "  or 
"blended."  A  combination  of  whiskey  with 
ethyl  alcohol,  supposing,  of  course,  that  there 
is  enough  whiskey  in  it  to  make  it  a  real 
compound  and  not  a  mere  semblance  of  one, 
may  be  fairly  called  "  whiskey,"  provided  the 
name  is  accompanied  by  the  word  "com- 
pound "  or  "  compounded,"  and  a  statement 
of  the  presence  of  another  spirit  is  included 
in  substance  in  the  title;  it  cannot,  however, 
properlv  be  styled  "blended  whiskey." 
(1907)^26  Op.  Atty.-Gen.  216. 

Compounds  known  as  articles  of  food  can 
be  sold  under  their  own  distinctive  name  so 
long  as  no  deleterious  matter  is  put  into  the 
product,  and  the  label  states  where  it  is 
manufactured,  and  it  is  not  an  imitation  sold 
under  the  distinctive  name  of  another  article. 
U.  S.  V,  One  Car  Load  Como  Horse  Feed, 
(1911)   188  Fed.  453. 

^'.Compound"  and  ''blend"  distinguished. 
—  The  words  "  compound  "  or  "  blend  "  are 
substantially  synonymous,  in  ordinary  speech, 
when  applied  to  mixtures  or  liquids;  but  the 
pure  food  law  establishes  a  distinction  of  its 
own  between  them,  based  upon  the  character 
of  the  ingredients  entering  into  the  mixture. 
Thus  the  intent  of  this  Act  is  that  the  term 
"blended  sherry,"  for  instance,  or  "blend  of 
sherries,"  shall  designate  a  mixture  of  two 
or  more  kinds  of  sherry;  while  the  titles 
"  compound  of  port  and  sherry,"  or  "  com- 
pounded port  and  sherry,"  would  appropri- 
ately designate  a  mixture  of  two  substances, 
unlike  in  the  view  of  the  law,  namely,  two 
distinct  and  different  kinds  of  wine  —  "un- 
like" in  the  sense  that  diamonds  and  coal 
are  unlike.  So  a  mixture  of  two  or  more 
different  whiskeys,  whether  their  differences 
arise  from  the  character  of  the  substances 
from  which  they  are  distilled  or  from  the 
method  of  distillation  used,  or  even  from  their 
several  ages  and  the  environment  in  which 
they   are  kept   subsequently   to   distillation. 
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would  be  appropriately  termed  a  "blend  of 
whiskey,"  or  "  blended  whiskey,"  or  "  blend- 
ed whiskeys/'  any  one  of  which  would  be  cor- 
rect, provided  each  article  entering  into  the 
combination,  standing  alone,  could  be  prop- 
erly designated  as  "  whiskey."  While  a 
mixture  of  a  spirit  properly  designated 
"  whiskey  "  with  another  spirit  which,  stand- 
ing alone,  could  not  be  properly  designated  as 
"whiskey,"  such  as  ethyl  alcohol,  must  be 
labeled  or  branded  as  a  "  compound "  or  as 
"compounded."  (1907)  26  Op.  Atty.-Gen. 
216. 

Maple  syrup.  — In  U.  S.  v.  Scanlon,  (1908) 
180  Fed.  485,  it  appeared  that  the  defendant 
manufactured  syrup  from  cane  sugar,  flavored 
to  represent  maple  syrup  by  the  introduction 
of  an  extract  from  maple  wood  after  it  had 
been  chopped  down.  The  syrup  was  put  up 
in  bottles  labeled  "Western  Reserve  Ohio 
Blended  Maple  Syrup,"  the  words  "Ohio" 
and  "  Maple  Syrup "  being  in  red,  and  be- 
tween them  the  word  "  Blended,"  and  then 
below  that,  in  smaller  type,  the  statement, 
"This  syrup  is  made  from  the  sugar  maple 
tree  and  cane  sugar."  It  was  held  that  the 
label  was  misleading,  in  that  purchasers 
would  ordinarily  understand  that  the  article 
contained  in  part  maple  syrup  made  from  the 
boiled-down  sap  drawn  from  live  maple  trees, 
and  that  defendant  was  therefore  guilty  of 
misbranding.  The  court  said:  ''It  is  not  a 
question  of  chemistry  in  this  case,  any  more 
than  it  is  with  butter.  It  is  a  question  of 
what  is  the  popularly  recognized  definition 
of  maple  syrup  ,*  and  that  undoubtedly  is,  and 
we  do  not  need  the  chemists  to  testify  to  it, 
that  it  is  the  syrup  produced  from  boiling 
down  the  sap  that  flows  in  the  spring  of  the 
year  from  the  live  nuple  tree.  It  has  a  cer- 
tain consistency,  and  of  course  a  certain 
specific  gravity,  which  a  chemist  can  tell  us 
about;  but  those  persons  who  have  used  it 
know  in  a  general  way  when  it  has  a  proper 
consistency  and  a  proper  specific  gravity,  as 
they  certainly  do  whether  it  has  the  proper 
flavor." 

Canned  fruit.  —  In  U.  S.  r.  100  Cases  Tepee 
Apples,  (1908)  170  Fed.  985,  it  appeared  that 
the  claimants  operated  a  canning  factory  in 
Benton  Harbor,  Mich.,  where  fruits  grown 
in  Michigan,  as  well  as  in  other  states,  were 
canned  and  prepared  for  sale.  The  claimants 
canned  certain  "  tepee "  apples  and  black- 
berries grown  in  Arkansas,  sold  under  a  label 
on  which  was  printed:  "Tepee  Apples  [or 
Blackberries,  as  the  case  might  be].  Packed 
by  C.  H.  Godfrey  A  Son,  Benton  Harbor  and 
Watervliet,  Michigan."  There  was  evidence 
that  ^lichigan  apples  and  blackberries  were 
better  than  those  grown  in  Arkansas.  It  was 
held  that  the  labels  indicated  that  the  fruit 
was  grown  in  Michigan,  and  that  claimants 
were  therefore  guilty  of  misbranding. 

Honey  and  com  symp.  —  A  food  product 
labeled,  "Compound:  Pure  Comb  and 
Strained  Honey  and  Com  Symp,"  is  not 
"  misbranded "  within  the  meaning  of  this 
section  merely  because  the  percentage  of  com 
•yrup  in  the  compound  largely  exceeds  that 
of  honey.  U.  S.  v.  Boeckmann,  (1910)  176 
Fed.  382. 


Compound  of  molasses  and  com  symp. — 
An  article  of  food  put  up  and  sold  in  cases 
bearing  principal  labels  describing  the  con- 
tents as  a  particular  brand  of  molasses,  but 
plainly  stating  in  three  separate  places  that 
the  product  is  a  compound  of  molasses  and 
corn  syrup,  and  also  giving  all  the  other 
information  required  by  this  Act  and  the 
regulations  thereunder,  and  such  article  being 
in  fact  a  compound  of  molasses  and  commer- 
cial glucose,  is  not  adulterated  or  mis- 
branded,  within  the  meaning  of  this  Act;  it 
being  shown  that  it  contains  nothing  dele- 
terious to  health,  and  that  under  the  rulings 
of  the  department  it  is  permissible  to  de- 
scribe commercial  glucose  on  labels  or  brands 
as  made  from  corn  syrup.  U.  S.  r.  Seven 
Hundred  and  Sevcntv-Nine  Cases  Molasses, 
(C.  C.  A.  1909)  174  Fed.  326. 

Blended  symp.  — In  U.  S.  t\  Rixtv-Eight 
Cases  Syrup,  (1909)  172  Fed.  78l/ it  ap- 
peared that  certain  cases  containing  syrup 
seized  by  the  United  States  were  branded  and 
labeled  *  "  Western  Reserve  Ohio  Blended 
Maple  Syrup,  guaranteed  absolutely  pure. 
shipped  by  Western  Reserve  Syrup  Company, 
Cleveland,  Ohio."  The  bottles  were  labeled 
and  branded  "  Western'  Reserve  Ohio  Blended 
Syrup,  Western  Reserve  Syrup  Company. 
Cleveland.  Ohio,  Blenders  of  Fancy  Maple 
Syrup  and  Maple  Sugar."  It  was  held  that, 
construing  all  the  words  of  the  bottle  labels 
together,  the  same  meaning  was  intended  as 
in  the  labels  on  the  cases,  namely,  that  the 
bottles  and  the  boxes  contained  blended  maple 
symn. 

Salad  oil  prima  facie  means  olive  oil,  and 
in  the  absence  of  evidence  that  the  term  has 
recently  acquired  a  more  general  meaning  to 
include  other  oils,  its  use  without  further  ex- 
planation on  packages  of  cotton  seed  oil 
shipped  in  interstate  commerce  constitutes  a 
misbranding.  Brina  v,  U.  S.,  (1910)  170 
Fed.  373. 

Spring  water.  —  Ordinary  Croton  water 
drawn  from  the  pipes  in  New  York  city,  fil- 
tered and  bottled  after  the  addition  of  small 
quantities  of  mineral  salts  and  carbonic  acid 
gas,  is  not  "spring  water,"  as  the  term   is 

generally  understood,  and  the  labeling  of  the 
ottles  as  spring  water  constitutes  a  misbrand- 
ing within  the  meaning  of  the  Food  and  Drugs 
Act.    U.  S.  r.  Morgan,  (1910)  181  Fed.  687. 

"Oat  feed."  —  Since  the  term  "oat  feed," 
in  its  ordinary  acceptation,  does  not  mean  the 
whole  oat  grain,  either  crushed  or  ground, 
but   instead  means  that  part  of  the  grain 
which  remains  after  the  miller  subtracts  the 
portions  useful  for  human  food,  consisting  of 
nubbins,  middlings,   hulls,   and  oat  dust,    a 
compound  substance  sold  in  packages  under 
the  name  "  Corno  Horse  and  Mule  Feed,"  and 
described  in  the  package  as  a  "mixture   of 
ground  alfalfa,  oats,  corn,  alfalfa,  oat   and 
hominy  feeds,"  with  the  name  of  the  manu- 
facturer and  the  place  of  manufacture,   fol- 
lowed  by   an  analysis  of  its  contents,   vras 
held  not  to  be  misbranded  in  violation  of  this 
section  because  it  contained  an  excess  of  oat 
hulls  in  compound  and  not  the  whole  ground 
oats.     U.  S.  r.  One  Car  Load  Corno  Horse 
Feed,   (1911)   188  Fed.  453. 
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CoDttitadonality.  —  In  U.  S.  v.  Charles  L. 
Heinle  Specialty  Co.,  (1910)  175  Fed.  299,  it 
vas  held  that  this  section  was  not  invalid  as 
tpplied  to  a  wholesaler  who  sold  adulterated 
or  miflbranded  goods  within  the  state  to  a 
dealer  under  a  guaranty  of  conformity  to  the 
Pure  Food  and  Drug  Act,  with  knowledge 
that  such  guaranty  was  exacted  to  further 
the  sale  of  the  goods  in  interstate  commerce ; 
they  having  been  actually  shipped  out  of  the 
state  by  the  dealer,  relying  on  the  guaranty. 

Distinct  offenae  creatM.  —  This  section 
created,  in  addition  to  the  offense  of  manufac- 
turing and  dealing  in  adulterated  and  mis- 
branded  foods  and  drugs,  the  distinct  and 
snbstantive  offense  of  guaranteeing  such  ar- 
ticles, which  offense,  however,  is  not  com- 
plete until  the  purchaser  deals  with  the  ar- 
tiele  in  a  manner  otherwise  punishable  by 
the  Act.     (1907)  26  Op.  Atty.-Gen.  440. 

The  tarm  ''dealer,"  as  used  in  this  section, 
inelndes  wholesale  as  well  as  retail  dealers, 
and  both  are  accordingly  protected  from 
prosecution  by  establishing  a  guaranty  in 
conformity  with  the  requirements  of  the  Act. 
(1907)  26  Op.  Atty.-Gen.  449. 


Guaranty  relates  to  identical  article  only. 
—  The  provision  that  no  dealer  shall  be  prose- 
cuted thereunder  for  shipping  in  interstate 
commerce  any  adulterated  or  misbranded  ar- 
ticle of  food  or  drugs  when  he  can  establish 
a  guaranty  signed  by  the  manufacturer  that 
such  article  is  not  adulterated  or  misbranded, 
is  available  to  a  dealer  only  when  such  guar- 
anty relates  to  the  identical  article  shipped 
by  him,  and  affords  no  defense  to  him  where 
it  relates  only  to  a  constituent  used  by  him 
in  manufacturing  the  article  shipped.  U.  S. 
r.  Mayfield,   (1910)    177  Fed.  765. 

Wholesaler  guaranteeing  food  guaranteed 
to  him  by  manufacturer.  —  Where  a  whole- 
sale dealer  in  Maryland  purchased  certain 
food,  found  afterwards  to  be  adulterated, 
from  a  Pennsylvania  manufacturer,  receiving 
the  latter's  written  guaranty  as  to  the  purity 
of  the  goods,  in  conformity  with  this  section, 
and  in  turn  sold  the  goods  to  a  retail  dealer 
in  the  District  of  Columbia  under  a  similar 
guaranty,  it  was  held  that  he  was  completely 
protected  by  the  guaranty  of  the  Pennsyl- 
vania manufacturer  from  prosecution  under 
this  Act.     (1907)  26  Op.  Atty.-Gen.  449. 


1909  Supp.,  p.  141,  sec.  10. 

Coutitutionality.  —  In  Hipolite  Egg  Cc  v. 
U.  8.,  (1911)  220  U.  S.  45,  31  S.  Ct.  364,  55 
U.  8.  (L.  ed.)  364,  it  was  held  that  Congress 
«mld  lawfully  enact  the  provisions  of  this 
■ection,  under  which  adulterated  articles  of 
food,  the  subjects  of  interstate  commerce, 
may  be  confiscated  by  a  proceeding  in  rem 
in  the  federal  courts  after  such  articles  have 
reached  their  destination,  and  there  remain 
in  the  hands  of  the  consignee  in  the  original 
oabroken  packages.  The  court  said:  "The 
question  here  is  whether  articles  which  are 
oatlaws  of  commerce  may  be  seized  wherever 
Ibuid;  and  it  certainly  will  not  be  contended 
that  they  are  outside  of  the  jurisdiction  of 
the  national  government  when  they  are  within 
the  borders  of  a  state.  The  question  in  the 
caw,  therefore,  is,  What  power  has  Congress 
over  such  articles?  Can  they  escape  the  con- 
sequences of  their  illegal  transportation  by 
being  mingled  at  the  place  ot  destination 
with  other  property?  To  give  them  such  im- 
monlty  would  defeat,  in  many  cases,  the  pro- 
vision for  their  confiscation,  and  th(^ir  con- 
fiscation or  destruction  is  the  especial  con- 
cern of  the  law.  The  power  to  do  so  is 
certainly  appropriate  to  the  right  to  bar 
them  from  interstate  commerce,  and  com- 
pletes its  purpose,  which  is  not  to  prevent 
merely  the  physical  movement  of  adulterated 
articles,  but  the  use  of  them,  or  rather  to 
prevent  trade  in  them  between  the  states  by 
denying  to  them  the  facilities  of  interstate 
eommeree.  And  appropriate  means  to  that 
end,  which  we  have  seen  is  legitimate,  arelthe 
seizure  and  condemnation  of  the  articles  at 
their  point  of  destination  in  the  original 
imbroken  packages.  The  selection  of  such 
means  is  certainly  within  that  breadth  of  dis- 
eretioB  which  we  have  said  Congress  possesses 


in  the  execution  of  the  powers  conferred  upon 
H  by  the  Constitution." 

Jurisdiction. —  The  provision  of  this  sec- 
tion that  proceedings  in  cases  to  forfeit  adul- 
terated food  shall  conform  as  near  as  may  be 
to  proceedings  in  admiralty  does  not  render 
such  proceedings  within  the  admiralty  or 
maritime  jurisdiction  of  federal  courts;  the 
jurisdiction  in  such  proceedings  being  con- 
ferred by  the  Act  itself.  U.  S.  v.  Two  Bar- 
rels Desiccated  Eggs,  (1911)   185  Fed.  303. 

Under  this  section  the  jurisdiction  of  the 
federal  government  over  interstate  shipments 
of  adulterated  food  continues  while  the  food 
remains  in  the  original  unbroken  packages 
at  the  point  of  destination.  U.  S.  v.  Two 
Barrels  Desiccated  Eggs,  (1911)  185  Fed. 
302. 

Conditions  precedent.  —  The  preliminary 
examination  of  an  article  by  the  Department 
of  Agriculture,  and  notice  to  the  party  from 
whom  the  sample  is  obtained  of  its  adultera- 
tion or  misbranding,  as  provided  for  in  sec- 
tion 4,  are  not  conditions  precedent  to  a  libel 
in  reni  for  the  forfeiture  of  articles  seized 
for  adulteration  or  misbranding  of  *  articles 
so  shipped  while  remaining  in  "original  un- 
broken packages."  U.  S.  r.  Sixty-Five  Casks 
Liquid  Extracts,  (1909)  170  Fed.  449,  af- 
firmed (1910)  175  Fed.  1022,  99  C.  C.  A.  667; 
U.  S.  r.  Nine  Barrels  Olives,  (1910)  179  Fed. 
983;  U.  S.  r.  One  Hundred  Barrels  Vinegar, 
(1911)  188  Fed.  471. 

Sufficiency  of  libel.  —  This  section  provides 
that  any  article  of  food  that  is  adulterated  or 
misbranded  within  the  meaning  of  the  Act, 
and  is  being  transported  from  one  state,  ter- 
ritory, district,  or  insular  possession  to  an- 
other "for  sale,"  shall  be  subject  to  forfeit- 
ure, and  that  any  article  of  food  that  is  adul- 


1097 


1909  8ttpp.y  p.  141,  MO.  10. 


FOOD  AND  DRUGS. 


1909  Sapp.,  p.  141,  tte.  10. 


terated  or  misbranded,  having  been  trans- 
ported and  remaining  unload^,  unsold,  or 
m  the  original  unbroken  packages^  shall  be 
liable  to  ^  proceeded  against  in  like  man- 
ner. It  has  been  held  that  a  libel  for  for- 
feiture of  certain  bags  of  su^ar  under  the 
latter  subdivision  of  the  section,  failing  to 
charge  that  the  sugar  seized  had  been  trans- 
ported "for  sale,"  was  fatally  defective.  U. 
S.  V.  Forty-Six  Packages  Sugar,  183  Fed. 
642. 

A  libel  to  forfeit  a  shipment  of  desiccated 
eggs  for  violation  of  this  Act  was  not  fatally 
difeetive  for  failure  to  .allege  the  date  when 
they  were  shipped  in  interstate  commerce  on 
the  theory  that  the  shipment  might  have  been 
made  before  the  Act  took  effect  or  because  the 
property  was  not  sufficiently  identified;  such 
objections  being  available  by  answer.  U.  S. 
r.  Two  Barrels  Desiccated  Eggs,  (1911)  185 
Fed.  302. 

Verification  of  libel.  — Want  of  a  sufiO- 
cient  verification  of  a  libel  to  forfeit  food  is 
not  ground  for  exception  or  demurrer  to  the 
substance  of  the  libel.  U.  S.  v.  Two  BarreU 
Desiccated  Eggs,  (1911)   185  Fed.  302. 

Burden  of  proof.  —  \Miere  a  state  sought 
to  have  liquors  that  were  brought  into  the 
state  forfeited  before  delivery  to  the  con- 
signee upon  the  ground  that  they  were  mis- 
branded  or  adulterated  within  this  Act,  it 
was  held  that  the  burden  was  on  the  state  to 
prove  such  misbranding  or  adulteration^ 
State  V.  Intoxicating  Liquors,  (1909)  106 
Me.  142,  76  Atl.  267. 

Necessity  for  seizure  before  forfeiture  pro- 
ceedings.—  Since  this  section  providing  for 
proceedings  against  adulterated  and  mis- 
branded  food  transported  in  interstate  com- 
merce for  sale  or  found  in  the  original  pack- 
ages, etc.,  does  not  declare  the  goods  ipso  facto 
forfeited  by  an  infraction  of  the  Act,  nor  ex- 
pressly authorize  an  executive  seizure  before 
proceedings  for  forfeiture  are  instituted,  but 
on  the  contrary  requires  the  district  attorney 
on  receiving  a  certificate  of  the  facts  from  the 
Secretary  of  Agriculture  to  commence  pro- 
ceedings without  delay  for  the  enforcement  of 
the  penalties  of  the  Act,  prior  executive  seiz- 
ure is  not  required  to  sustain  forfeiture  pro- 
ceedings by  the  provision  that  the  proceedings 
shall  conform  as  near  as  may  be  to  the  pro- 
ceedings in  admiralty.  U.  S.  v.  Two  Barrels 
Desiccated  Eggs,  (1911)  185  Fed.  302;  U.  S. 
r.  Spraul,  (C.  C.  A.  1911)  185  Fed.  405;  U. 
S.  V,  One  Hundred  Barrels  Vinegar,  (1911) 
188  Fed.  471. 

This  section  does  not  authorize  seizure  by 
a  private  person.  U.  S.  t?.  Two  Barrels  Desic- 
cated Eggs,   (1911)    185  Fed.  302. 

Intervention.  —  Where  on  a  libel  by  the 
government  to  enforce  a  forfeiture  of  cer- 
tain sugar,  for  violation  of  this  Act.  the  court 
permitted  the  O.  Company  to  interplead  or 
file  a  brief,  and  thereafter  permitted  the  with- 
drawal of  the  answer  and  filing  of  exceptions, 
to  which  the  district  attorney  assented,  it 
was  held  that  he  could  not  thereafter  object 
to  the  O.^  Company's  right  to  interplead  and 
file  a  brief  in  the  case,  unless  further  evi- 
dence was  offered  that  it  was  a  party  in  in- 
terest, or  the  hona  fide  owner  of  the  sugar 


seized.     U.  S.  t*.  Forty-Six  Packaged  Sugar, 
183  Fed.  642. 

"Having  been  transported."  —  The  wotds 
*'  having  been  transported "  contemplate  a 
transportation  in  interstate  commerce,  aAd 
not  from  one  point  in  a  given  state,  territory, 
district,  or  insular  possession  to  another 
point  in  the  same  state,  territory,  district,  or 
possession.  U.  S.  t\  Forty-Six  Packages 
Suffar,  183  Fed.  642. 

Shipped  for  consumption  and  not  for  sale. 
—  Where  adulterated  vinegar  was  proceeded 
against  under  the  Food  and  Drugs  Act  and  it 
appeared  that  it  had  been  the  subject  of  in- 
terstate commerce  and  was  seized  while  stored 
in  the  original  unbroken  packages,  it  was 
held  to  be  immaterial  that  the  evidence 
showed  that  it  had  been  shipped  in  interstate 
commerce  for  consumption,  and  not  for  sale 
in  such  unbroken  packages.  U.  3.  v.  One 
Hundred  Barrels  Vinegar,  (1911)  188  Fed. 
471. 

Shipment  for  use  by  consignee  as  raw  tna- 
terial.  —  The  remedy  in  rem  in  the  federal 
courts  provided  by  this  section,  where  any 
article  of  food  that  is  adulterated  is  being 
transported  from  one  state  to  another  for 
sale,  or,  having  been  transported,  remains 
unloaded,  unsold,  or  in  original  unbroken 
packages,  may  be  invoked  where  adulterated 
eggs  have  been  shipped  into  the  state,  not  f6r 
sale,  but  intended  solely  for  use  by  the  con- 
signee in  the  bakery  business.  Hipolite  Egg 
Co.  V.  U.  S.,  (1911)  220  U.  S.  45,  31  S.  Ct, 
364,  55  U.  S.  (L.  ed.)  364;  U.  S.  t\  Two  Bar- 
rels Desiccated  Eggs,  (1911)   185  Fed.  302. 

Shipments  from  manufacturing  agent  to 
owner.  —  In  U.  S.  v.  Sixty-Five  cSisks  Liquid 
Extracts,  (1909)  170  Fed.  449,  affirmed 
(1910)  175  Fed.  1022,  99  C.  C.  A.  667,  it  ap- 
peared that  the  claimant  waa  the  owner  of  a 
secret  formula  for  a  proprietary  drug  prepa- 
ration, and  conducted  its  business  at  Wheel- 
ing, W.  Va.,  from  which  place  it  sold  and 
shipped  its  preparation  in  bottles  properly 
labeled.  It  had  the  preparation  made,  how- 
ever, at  Detroit,  Mich,  from  which  point  it 
was  shipped  to  the  claimant  in  casks  by  car 
lots,  and,  when  received,  was  bottled  and 
labeled  by  claimant  in  Wheeling  before  being 
offered  for  sale.  It  was  held  that  such  ship- 
ments were  not  made  in  interstate  commerce, 
but  only  from  the  manufacturing  agents  to 
the  owner,  and  that  the  ca^^s  after  their  re- 
ceipt by  claimant  were  not  subject  to  seizure 
and  forfeiture  because  not  labeled  under  sec- 
tion 10. 

Original  packages.  —  Where,  after  an  adul- 
terated or  misbranded  drug  had  been  trans- 
ported in  interstate  commerce  and  received 
by  the  consignee  who  was  the  owner,  the 
packages  were  opened  and  samples  taken  that 
the  strength,  quality,  and  purity  might  be 
tested,  it  was  held  that  such  sampling  did  not 
constitute  a  breaking  of  the  original  pack- 
ages. U.  S.  V.  Five  Boxes  Asafoetida,  (1910) 
181  Fed.  561. 

Where  a  liquid  in  casks  is  shipped  in  in- 
terstate commerce  in  carload  lots,  the  cask 
and  not  the  car  is  the  "original  package** 
within  the  meaning  of  this  section.  U.  S.  f>. 
Sixty-Five  Casks  Liquid  Extracts,  (1909)  170 
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Fed.  449,  affirmed  (lOlt))    175  Fed.  1022,  gO 
C.  C.  A.  667. 

Foifeitvre  not  dependent  upon  liability  un- 
der section  i.  —  Section  2  makes  it  a  niisde- 
mesnor  for  any  perflon  having  meceived  adul- 
terated or  misbranded  drugs  from  another 
Bttte  to  ship  the  same  from  one  state  to  an- 
(tther  or  to  deliver  the  same  in  unbroken 
packages  for  pay  or  otherwise,  or  offer  to  de- 
liver the  same  to  another  person  so  adul- 
terated or  misbranded,  and  section  10  declares 
that  such  articles  shall  be  liable  to  seizure 
and  forfeiture  when  in  the  course  of  being 
transported  from  state  to  state,  or  when  hav- 
'\n%  been  transported  they  remain  unloaded, 
or  unsold,  or  in  the  original  packages.  It  has 
been  held  that  such  sections  are  independent 
of  each  other,  and  hence  that  it  is  not  essen- 
tial to  the  forfeiture  of  adulterated  or  mis- 
branded  drugs,  under  section  10,  that  the 
owner  should  have  been  guilty  of  violating 

1909  Supp.,  p.  142,  sec.  11. 

Effect  of  Drag  and  Medicine  Act  of  1848.  — 
Drugs  imported  from  Italy,  although  meeting 
the  standard  required  by  the  Drug  and  Medi- 
cine Aet  of  1848,  3  Fed.  Stat.  Annot.  142-143, 
are  still  subject  to  the  provisions  of  the  Food 
and  Drugs  Act  of  1906  t-egardlng  adultera- 
tion, misbranding,  and  false  labeling,  and  to 
any  test  that  may  be  applied  to  them  by  the 
direction  of  the  Secretary  of  Agriculture  in 
accordance  with  section  11  of  the  latter  Act. 
(1907)  26  Op.  Atty.-Gen.  311. 


section  2.  U.  S.  v.  Five  Boxes  AsaJfcDtida, 
(1910)   181  Fed.  561. 

Costs  in  personam  may  be  assessed  against 
the  claimant  in  a  proceeding  in  rem  under 
this  section  to  confiscate  adulterated  articles 
of  food,  the  subject  of  interstate  commerce, 
even  if  the  principles  of  the  admiralty  law 
are  mado  applicable  by  the  provision  that  the 
proceedings  shall  conform  as  near  as  may  be 
to  the  proceedings  in  admiralty,  fiipolite 
Egg  Co.  r.  U.  S.,  (1911)  220  U.  S.  46,  31  S. 
Ct.  364,  65  U.  S.  (L.  ed.)  364. 

Mode  of  review.  —  A  proceeding  for  the 
condemnation  and  forfeiture  of  an  article 
alleged  to  be  adulterated  or  misbranded,  in 
which  either  party  is  given  the  right  to  de- 
mand a  trial  by  jury  of  any  issue  of  fact, 
where  such  trial  is  demanded  and  had,  is  re- 
viewable only  on  writ  of  error.  U.  S.  t). 
Seven  Hundred  and  Seventy-nine  Cases  Mo- 
lasses,  (C.  C.  A.  1909)   174  Fed.  326. 


Effect  of  bond.  —  Where  proceedings  were 
instituted  for  the  examination  and  exclusion 
of  certain  alleged  adulterated  or  misbranded 
olives,  it  was  held  that  the  importer's  execu- 
tion of  a  bond  for  possession  under  such  sec- 
tion did  not  ataiouiit  to  an  official  declaration 
that  the  olives  had  been  found  to  comply 
with  the  Act.  U.  S.  v.  Nine  Barrels  Olives, 
(1910)  179  Fed.  983. 


GAME  ANIMALS  AND  BIRDS. 


Vol  III,  p.  152^  sec.  3. 

Constitutionality.  —  The  provisions  of  this 
Act  prohibiting  the  shipment  or  transporta- 
tion in  interstate  commerce  of  game  killed 
in  violation  of  the  local  laws,  and  requiring 
all  packages  containing  game  shipped  in  in- 
terstate commerce  to  be  plainly  marked  show- 
ing the  name  and  address  of  the  shipper  and 
the  nature  of  the  contents,  and  making  the 
Tiolation  of  such  provisions  a  criminal  offense, 
are  within  the  powers  of  Congress,  and  con- 
stitutional and  valid.  Rupert  v,  U.  S.,  (C.  C. 
A.  1910)   181  Fed.  87. 

Indictment.  —  Under  the  game  law  of  Okla- 
homa Territory  (Wilson's  Rev.  k  Annot.  Stat. 
1903,  sees.  3060,  3078),  which  permitted  the 
killing  of  quail  between  October  16th  and 
February   Ist  following,  but   prohibited  the 

VoL  III,  p.  152,  sec.  4. 

^  ComtitQtionality.  —  See  under  the  preoed* 
nc  section. 

Indictnient.  —  See  under  the  preceding  sec- 
tion. 

Coostmction.  —  This  section  requires  nil 
packages    ''containing    such    dead    animals, 


shipping  of  quail  from  the  territory  at  any 
time,  an  indictment  charging  a  Violation  of 
this  section  by  knowingly  delivering  to  a 
carrier  for  transportation  from  the  terri- 
tory into  another  state  the  dead  bodies  of 
quail  killed  in  the  territory  in  violation  of 
its  laws,  was  held  to  be  sufficient  where  it 
averred  that  such  quail  were  killed  "  with  the 
intent  and  for  the  purpose  of  being  shipped 
and  transported  out  of  the  territory,"  al- 
though it  did  not  allege  the  months  in  which 
such  quail  were  killed.  The  same  was  held 
to  be  true  of  an  indictment  under  sectiotl 
4  for  failing  to  mark  the  packages  containing 
the  bodies  of  such  quail.  Rupert  r.  U.  S.,  (C. 
C.  A.  1910)    181  Fed.  87. 
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birds,  or  part  thereof,  when  shipped  by  in- 
terstate commerce,  as  provided  in  section  1 
of  this  Act,"  to  be  plainly  marked,  so  that  the 
name  and  address  of  the  shipper  and  the  na- 
ture of  the  contents  may  be  readily  ascer- 
tained on  inspection  of  the  outside  of  such 
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packages,  and  makes  the  violation  of  such 
requirements  a  penal  offense.  It  has  been 
held  that  the  reference  in  this  section  to 
section  1  was  a  clerical  error,  such  section 
having  no  relation  to  the  subject-matter,  and 
section  3  being  manifestly  intended;  that  as 
so  construed  section  4  is  limited  in  its  appli- 
cation to  the  two  classes  of  shipments  enu- 
merated in  section  3,  first,  animals  or  birds 
killed  in  violation  of  the  game  laws,  and  sec- 


ond, animals  or  birds  killed  during  the  open 
season  and  "  the  export  of  which  is  not  pro- 
hibited by  law,"  and  that  an  indictment 
would  not  lie  under  section  4  for  a  failure  to 
mark  a  package  containing  game  killed  dur- 
ing the  open  season  but  the  export  of  which 
was  prohibited  by  the  law  of  the  state  where 
the  same  was  killed.  U.  S.  v.  luompMn, 
(1906)   147  Fed.  637. 


Vol.  ill,  p.  152,  sec.  5. 

Validity  of  state  laws  as  to  interstate  ahip- 
ments.  —  This  section  confers  on  any  state 
the  right  to  enact  laws  prohibiting  the  pos- 
session of  dead  game  within  certain  periods, 
whether  taken  within  or  without  the  state. 
People  r.  Hesterberg,  (1906)  184  N.  Y.  126, 
76  N.  E.  1032. 

In  SUte  V,  Heger,  (1906)  194  Mo.  707,  93 
8.  W.  262,  it  was  held  that  the  Missouri  sUt- 


ute  (Laws  of  1906,  p.  162,  sec  18)  prohibit- 
ing the  sale  of  game,  whether  taken  within 
or  without  the  state,  is  not  invalid  as  a  r^u- 
lation  of  interstate  commerce,  in  view  of  this 
section  providing  that  dead  bodies  of  foreign 
game  animals  transported  into  any  state 
shall,  on  arrival  in  the  state,  be  subject  to  the 
operation  of  the  laws  of  the  state,  enacted 
in  the  exercise  of  its  police  power. 
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Vol.  Ill,  p.  162,  sec.  751. 

Petitioner  at  Urge  on  bail.  —  The  jurisdic- 
tion of  the  federal  courts  in  cases  of  habeas 
corpus  is  statutory  and  can  only  be  exercised 
where  the  body  of  the  relator  is  in  the  cus- 
tody of  the  respondent  and  is  brought  into 
court  in  response  to  the  writ,  and  'the  pro- 
ceeding will  not  lie  where  the  relator  is  at 
large  on  bail.  Sibray  r.  U.  S.,  (C.  C.  A. 
1911)    186  Fed.  401. 

Scope  of  the  writ.  —  The  power  granted  by 
sections  761,  762,  761  is  not  coextensive  with 
the  judicial  power  of  the  national  govern- 
ment as  defined  by  the  Constitution,  so  as  to 
comprehend  all  cases  within  the  jurisdiction 
conferable  upon  the  federal  courts,  but  it  is 
a  jurisdiction  to  be  exercised  only  in  cases 
within  the  limited  jurisdiction  conferred  upon 
the  courts  by  other  Acts  of  Congress.  Clif- 
ford V,  Williams,  (1904)  131  Fed.  100,  quot- 
ing and  following  In  re  Burrus,  (1890)  136 
U.  S.  691,  10  S.  Ct.  860,  34  U.  S.  (L.  ed.) 
602. 

Right  of  father  to  custody  of  children. — 
See  Clifford  r.  Williams,  (1904)  131  Fed.  100, 
dismissing  a  petition  for  a  writ  of  habeas 
corpus. 

Exercise  of  the  function  of  parens  patrim 
for  the  determination  of  the  right  to  the  cus- 
todv  of  an  insane  person  is  not  within  the 
jurisdiction  of  federal  courts.  Therefore 
where  a  proceeding  had  been  brought  in  a 
state  court  of  competent  jurisdiction,  be- 
tween citizens  of  different  states,  to  determine 
the  sanity  of  an  alleged  insane  person,  and 
the  right  to  custody  thereof,  the  federal  court 
pending  determination  of  such  proceeding 
will  not  review  the  right  to  the  custody  of 


such  incompetent  on  a  writ  of  habeas  corpus 
alleging  that  he  is  restrained  of  his  liberty 
without  due  process  of  law.  Hoadly  r.  Chase, 
(1904)  126  Fed.  818,  affirmed  (C.  C.  A.  1903) 
129  Fed.  1006. 

In  custody  of  state  court  —  Federal  court 
will  exercise  discretion.  —  While  the  federal 
court  has  jurisdiction  to  issue  a  writ  of 
habeas  corpus  to  determine  the  jurisdiction 
of  a  state  court  to  deprive  a  citizen  of  his 
liberty,  whether  such  writ  should  be  issued 
in  the  exercise  of  such  jurisdiction  is  a  mat- 
ter to  be  determined  in  the  exercise  of  a 
sound  discretion  in  pursuance  of  law.  Ex  p. 
Martin,  (1910)  180  Fed.  209. 

Will  not  interfere  with  state  court.  —  *•  It 
may  now  be  regarded  as  the  settled  policy 
of  the  federal  courts  not  to  interfere  by 
habeas  corpus  with  the  prosecution  of  crimi- 
nal offenses  in  the  state  courts  in  any  in- 
stance—  other  than  certain  tecognized  ex- 
ceptions, of  which  this  case  is  not  one  —  where 
the  remedy  by  writ  of  error  may  be  invoked. 
...  It  is  not  a  question  of  power  that 
actuates  this  attitude  on  the  part  of  the 
federal  courts,  but  a  rule  of  comity."  Eso  p. 
Chadwick.  (1908)  169  Fed.  676,  denying  & 
petition  for  habeas  corpus.  To  the  same 
point,  see  Ex  p.  Powers,  (1904)  129  Fed.  9S5; 
Ex  p.  Collins,  (1907)   164  Fed.  980. 

The  federal  courts  will  not  interfere  by 
habeas  corpus  with  a  state  in  the  administra- 
tion of  its  criminal  law  unless  fundamental 
rights  specially  secured  by  the  Federal  Con- 
stitution are  invaded.  Rogersr.  Peck,  (1905) 
199  U.  S.  426,  26  S.  Ct  87,  60  U.  S.  (E.  ed.) 
266. 
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Relief  by  habeas  corpus  is  properly  refused 
in  a  federal  Circuit  Court  to  persons  in  the 
military  service  of  the  United  States,  held 
in  the  custody  of  state  authorities  to  answer 
to  a  charge  of  homicide  which  is  asserted  by 
them  to  have  been  committed  in  the  discharge 
of  their  duty,  under  the  Federal  Constitution 
and  laws,  to  apprehend  the  deceased  for  a 
Itrceny  of  property  from  a  federal  arsenal, 
where  there  is  conflicting  evidence  on  the 
question  whether  or  not  the  deceased  had 
sarrendered  before  the  fatal  shot  was  fired. 
U.  a  V.  Lewis,  (1906)  200  U.  S.  1,  26  S.  Ct. 
229,  50  U.  S.  (L.  ed.)  343. 

Where  the  petitioner  held  for  trial  in  a 
state  court  asserted  that  the  statute  be  was 
ehargol  with  violating  was  not  applicable  to 
the  case,  and  that  he  was  not  guilty  of  the 
offense  charged,  the  court  said :  "  Where  an 
act,  made  the  basis  of  a  criminal  charge  un- 
der a  state  law,  is  not  alleged  to  have  been 
done  as  an  agent  of  the  national  government, 
nor  pursuant  to  authority  conferred  by  it, 
nor  in  the  exercise  of  a  right  by  it  given,  the 
federal  courts  cannot  properly  acquire  juris- 
diction by  the  writ  of  habeas  corpus  to  ad- 
judicate the  question  whether  the  accused  is 
gnilty  or  not  guilty.  This  is  so  whether  the 
disputed  question  to  be  decided  is  one  of  fact 
or  law.  If  the  highest  court  of  the  state 
denies  a  right  or  immunity  guaranteed  by  the 
Federal  Constitution  or  laws,  the  Supreme 
Court  may  be  applied  to  for  relief."  Ea  p. 
Crowder,  (1900)   171  Fed.  250. 

Where  petitioner,  a  citizen  and  resident  of 
Iowa,  was  arrested  in  Oregon  for  an  alleged 
violation  of  Laws  Oregon  1900,  p.  386, 
regulating  and  licensing  {idlers,  and  claimed 
that  such  ordinance  was  invalid  as  violating 
the  commerce  clause  of  the  Federal  Constitu- 
tion, he  was  not  entitled  to  a  writ  of  habeas 
eorpns  issued  out  of  the  federal  court,  in  the 
first  instance,  but  should  be  required  to  re- 
sort to  the  state  courts  for  relief,  and  if  un- 
successful, to  apply  ultimately  for  review  by 
the  federal  Supreme  Court  on  a  writ  of  error. 
Ex  p.  Martin,  ( 1910)  180  Fed.  209. 

In  the  "syllabus  by  the  court,"  in  In  re 
Dowd,  (1904)  133  Fed.  747,  it  was  said,  in 
respect  of  the  powers  to  issue  writs  of  habeas 
corpus  under  R.  S.  sees.  761-766,  that  "the 
law  of  the  land  which  has  been  established 
by  repeated  decisions  of  the  Supreme  Court 
is  that  this  power  should  not  be  exercised 
where  the  judgment  of  the  state  court  under 
which  the  petitioner  is  confined  is  reviewable 
by  appeal  or  by  writ  of  error.  .  .  .  Under 
these  decisions  of  the  Supreme  Court,  neither 
the  fact  that  the  petition  shows  that  the  state 
court  was  without  any  jurisdiction  of  the 
proceeding  in  which  ito  judgment  was  ren- 
dered (New  York  v,  Sno,  (1894)  156  U.  S. 
89,  90,  96,  98,  16  S.  Ct.  30,  39  U.  S.  (L.  ed.) 
80),  nor  the  fact  th&t  the  term  of  the  peti- 
tioner's imprisonment  will  expire  before  a 
bearing  can  be  had  in  the  ordinary  course  of 
proceedings  upon  the  writ  of  error  or  appeal 
(Marinison  v,  Boucher,  (1899)  176  U.  S.  184, 
20  8.  Ct  76,  44  U.  S.  (L.  ed.)  124),  ordina- 
rily withdraws  a  case  from  the  effect  of  this 
general  rule." 

Petitioner,    having   been   extradited,    was 


placed  on  trial  under  the  extradition  indict- 
ment, and  having  become  a  witness  in  his  own 
behalf,  after  disagreement  of  the  jury,  and 
before  the  case  was  finally  disposed  of,  was 
again  indicted  for  perjury  alleged  to  have 
been  committed  on  his  former  trial  and  was 
convicted.  He  appealed  to  the  state  Court 
of  Appeal,  and  applied  to  the  state  Supreme 
Court  for  discharge  on  habeas  corpus,  chal- 
lenging the  state's  jurisdiction  to  try  him 
for  any  other  offense  than  that  for  which  he 
was  extradited,  until  he  had  been  either  con- 
victed and  served  his  sentence  and  had  a 
reasonable  time  to  return  to  his  asylum  coun- 
try, or  had  been  acquitted  and  had  a  like 
opportunity.  This  writ  was  denied,  and  a 
writ  of  error  allowed  for  review  by  the  Su- 
preme Court  of  the  United  States.  It  was 
held  that,  pending  the  determination  of  such 
writ  of  error,  he  was  not  entitled  to  a  dis- 
charge on  habeas  corpus  issued  out  of  the 
federal  Circuit  Court.  Ex  p.  Collins,  (1907) 
154  Fed.  980,  (1906)  149  Fed.  673. 

Federal  courts  have  no  power  to  interfere 
by  habeas  corpus  with  the  imprisonment  of  a 
person  under  a  judgment  of  conviction  of  a 
crime  in  a  state  court,  if  that  court  had 
jurisdiction  over  the  person  of  the  accused, 
and  did  not  lose  such  jurisdiction  during  the 
trial.  Felts  v.  Murphy,  (1906)  201  U.  S. 
123,  26  S.  Ct.  366,  60  U.  S.  (L.  ed.)  689; 
Valentina  i?.  Mercer,  (1906)  201  U.  S.  131,  26 
S.  Ct.  368,  50  U.  S.  (L.  ed.)  693. 

A  federal  court  is  without  jurisdiction  of  a 
habeas  corpus  proceeding  for  the  discharge 
of  a  state  prisoner  where  the  only  question 
involved  is  his  identity  with  an  escaped  con- 
vict, and  no  diversity  of  citizenship  is  al- 
leged.   Ea>  p.  Moebus,  (1906)  148  Fed.  39. 

In  a  criminal  prosecution  in  a  state  court 
where  the  statute  creating  the  offense  is  not 
repugnant  to  the  Federal  Constitution,  and 
the  court  has  jurisdiction,  its  determination 
with  respect  to  the  sufficiency  of  the  charge 
is  controlling  in  the  federal  courts  on  an  ap- 
plication by  the  accused  for  a  writ  of  habeas 
corpus  after  conviction.  Erickson  v,  Hodges, 
(1910)  179  Fed.  177,  102  C.  C.  A.  443. 

The  determination  by  the  highest  court  of 
a  state  that  the  offense  charged  in  an  indict- 
ment is  one  punishable  under  the  laws  of  the 
state  is  conclusive  in  a  subsequent  proceeding 
by  the  accused  in  a  federal  court  for  release 
on  a  writ  of  habeas  corpus.  Erickson  v, 
Hodges,  (1910)  179  Fed.  177,  102  C.  C.  A. 
443. 

A  defendant  charged  with  a  criminal  offense 
in  a  federal  court,  and  at  large  on  bail  pend- 
ing a  determination  of  his  case  by  an  appel- 
late court,  when  arrested  and  held  in  custody 
by  the  authorities  of  a  state,  outside  of  the 
jurisdiction  of  the  federal  courts  in  which 
his  case  is  pending,  to  answer  to  an  indict- 
ment in  the  state  court,  is  not  so  held  in  vio- 
lation of  his  constitutional  rights  or  contrary 
to  any  law  of  the  United  States  as  to  entitle 
him  to  a  discharge  by  a  federal  court  on  a 
writ  of  habeas  corpus,  where  neither  the 
United  States  nor  his  surety  demands  such 
discharge.  Ex  p.  Marrin,  (1908)  164  Fed. 
631. 

A  federal  court  or  judge  will  not  ordinarily 
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discharge  a  prisoner  held  under  process  ol  a 
state  court  in  violation  of  the  Constitution 
and  laws  of  the  United  States  in  advance  of 
his  trial  in  the  state  court,  unless  some  ex- 
ceptional circumstance  or  emergency  exiats 
demanding  prompt  action.  Ex  p.  Roach, 
(1008)  lee  Fed.  344,  denying  a  petition  lor 
the  writ.  To  the  same  point,  see  Ex  p. 
Powers,  (1904)  129  Fed.  985;  In  re  Wyman, 
(1904)  132  Fed.  708;  In  re  Ammon,  (1004) 
132  Fed.  714. 

Case  of  urgency,  —  A  federal  court  will  dis- 
charge from  imprisonment  hy  a  state,  on  a 
writ  of  habeas  corpus,  a  teamster  in  the  em- 
ployment of  the  Quartermaster's  Department 
of  the  army,  where  such  imprisonment  is  in 
violation  of  the  Constitution  and  laws  of  the 
United  States  and  prevents  the  performance 
of  the  duties  of  his  employment,  on  account 
of  "  the  importance  of  this  department  to  the 
troops"  and  **the  alow  process  and  the  de- 
lay "  of  carrying  the  case  through  the  state 
courts.  Pundt  t?.  Pendleton,  (1909)  167  Fed. 
997. 

While  **tbe  courts  of  the  United  States 
will  not  lightly  interfere  with  the  action  of 
the  state  court,  and  a  case  must  be  presented 
to  make  action  imperative  before  such  aetion 
will  be  taken,"  where  an  officer  of  the  Internal 
Revenue  Department  was  imprisoned  for  con- 
tempt of  court  for  a  refusal  to  testify  in  a 
state  court  or  before  a  grand  jury  with  re- 
spect to  facts  learned  by  him  in  his  official 
eapacity  which  he  was  prohibited  from  di- 
vulging by  the  regulations  of  the  department, 
the  case  is  one  of  urgency,  in  which  a  federal 
court  is  not  required  to  await  the  ftnal  action 
ol  the  state  courts,  but  should  discharge  the 
prisoner  on  a  writ  of  habeas  corpus.  Stegall 
17.  Thurman,  (1910)   176  Fed.  813. 

Detention  on  writ  of  ne  exeat  from  state 
cenrt.  —  Except  under  unusual  and  extraor- 
dinary circumstances  a  federal  eourt  will  not 
issue  a  writ  of  habeas  corpus  for  the  release 
of  a  person  held  under  pr€>cess  issued  by  a 
state  eourt  in  a  civil  case,  on  the  ground  that 
sueh  court  was  without  jurisdiction  in  the 
particular  suit,  where  it  had  jurisdiction  over 
auch  suits  in  general.  Mackenzie  v,  Barrett, 
(100€)  144  Fed.  964,  76  C.  C.  A.  8. 

The  writ  cannot  perform  the  office  ol  a  writ 
el  error.  —  Matter  of  Gregory,  (1911)  219 
U.  $.  210,  31  S.  Ct.  143,  56  U.  S.  (L.  ed.) 
184;  Kaixo  v.  Henry,  (1908)  211  U.  S.  146, 
29  S.  Ct.  41,  53  U.  S.  (L.  ed.)  126,  citing 
numerous  cases;  Felts  v.  Murphy,  (1906)  201 
U.  S.  123,  26  S.  Ct.  366,  60  U.  S.  (L.  ed.) 
689;  Valentina  v.  Mercer,  (1906)  201  U.  B. 
131,  26  S.  Ct.  368,  50  U.  S.  (L.  ed.)  693; 
Bd^  p.  Powers,  (1904)  129  Fed.  985;  Connella 
V.  Haskell,  (1907)  158  Fed.  285,  87  C.  C.  A. 
111. 

*<Upon  habeas  corpns  the  court  examines 
only  the  power  and  authority  of  the  court  to 
act,  not  the  correctness  of  its  conclusions." 
Harlan  v.  Mc€k>urin,  (1910)  218  U.  S.  442,  31 
8.  Ct.  44,  54  U.  S.  (L.  ed.)   1101. 

"Neither  Hyde  v.  Shine.  [(1905)  199  U.S. 
M,  26  S.  Ct.  764,  66  U.  R.  (L.  ed.)  97]  nor 
tSnsley  v.  Treat,  [(1907)  205  U.  S.  20,  27  S. 
Ct.  430,  51  U.  S.  (L.  ed.)  689]  is  authority 
to9  the  preposition  that  a  writ  of  habeas  cor- 


pus can  be  made  the  basis  of  a  review  of  the 
•judgment  of  a  court  of  competent  jurisdietion 
where  proceedings  were  had  under  a  constitu- 
tional statute  giving  the  court  authority  to 
examine  into  the  charges,  and  to  convict  or 
acquit  the  accused,  when  the  proceedings 
show  no  attempt  to  exert  the  jurisdiction  of 
the  court  in  excess  of  its  authority."  Harlan 
v.  McGourin,  (1910)  218  U.  S.  442,  31  S.  Ct. 
44,  54  U.  S.  (L.  ed.)   1101. 

neither  iiregnlarities  nor  error  constitute  a 
legal  basis  for  the  writ.  Thus  on  habeas 
corpus  to  inquire  into  a  detention  on  an  in- 
formation filed  in  the  police  court  of  the  Dis- 
trict of  Columbia,  *'we  are  not  conoemed 
with  the  question  whether  the  information 
was  sufficient,  or  whether  the  acts  set  forth 
.  .  .  constituted  a  crime;  that  is  to  say, 
whether  the  court  properly  applied  the  law, 
if  it  be  found  that  the  court  had  jurisdiction 
to  try  the  issues  and  to  render  the  judgment." 
Matter  of  Gregory,  (1911)  219  U.  a  210,  31 
S.  Ct.  44,  143,  55  U.  S.  (L.  ed.)  184,  citing 
numerous  cases. 

Objection  that  the  order  for  the  impaneling 
of  the  grand  jury  was  made  by  a  judge  of  a 
federal  Circuit  Court,  who  although  within 
his  circuit  was  not  within  the  district  where 
the  court  was  located  when  the  trial  was 
had,  cannot  be  raised  by  habeas  corpus.  Har- 
lan t^.  Mc€k>uriB,  (1910)  218  U.  &  442,  31 
S.  Ct.  44,  64  U.  S.   (L.  ed.)   1101. 

Upon  habeas  corpus  to  inquire  into  a  de- 
tention under  a  conviction  in  a  federal  Cir- 
cuit Court,  affirmed  by  the  proper  Circuit 
Court  of  Appeals,  the  bill  of  exceptions  can- 
not be  examined  with  a  view  to  determining 
whether  there  was  any  testimony  to  support 
the  accusation.  Harlan  v.  McGourin,  (1910) 
218  U.  S.  442,  31  S.  Ct.  44,  64  U.  S.  (L.  ed.) 
1101. 

An  objection  that  the  indictment  in  a  fed- 
eral Circuit  Court  was  not  properly  pre- 
sented by  the  grand  jury,  based  on  testimony 
that  after  the  presentation  of  the  original 
indictment  the  grand  jury  were  inform^  by 
the  district  attorney  that  the  indictment 
needed  amendment  in  some  particulars,  that 
this  amendment  was  read  over  in  the  presence 
of  the  grand  jury  and  was  incorporated  into 
an  indictment  which  was  regularly  returned 
to  the  court,  where  it  was  produced,  with  the 
consent  of  all  the  grand  jurors,  if  ever  avail- 
able, cannot  be  first  raised  on  habeas  corpus 
after  conviction.  Harlan  v,  McGourin, 
(1910)  218  U.  S.  442,  31  S.  Ct.  44,  54  U.  S. 
(L.  ed.>  1101. 

The  objection  that  the  original  sentence  in 
a  federal  Cireiiit  Court,  before  modification 
on  motion  of  the  government's  counsel,  ex- 
ceeded the  authority  of  the  court,  in  that  it 
required  serviee  at  hard  labor,  is  not  avail- 
able on  habeas  corpus,  since,  at  most,  only 
that  part  of  the  sentence  of  the  law  is  void. 
Harhin  v.  McGourin,  (1910)  218  U.  S.  442, 
31  S.  Ct.  44,  64  U.  S.   (L.  ed.)   1101. 

Errors  of  a  federal  District  Court  in  sus- 
taining an  indictment  which  fails  to  charge 
with  sufficient  fulness  some  particular  fact 
cannot  be  reviewed  on  habeas  corpus  to  in- 
quire into  tlip  lep^ality  of  an  imprisonment 
under   the  sentenee'  imposed  after  a   eonvic- 


1100 


T«L  m,  p.  168,  MO.  751. 


HABEAS  CORPUS. 


Vol.  ni,  p.  167,  iM.  7fta. 


tkm  on  SDch  indictment.  Dimmick  r.  Thomp- 
fans,  (1904)  194  U.  S.  540,  24  S.  Ct.  780,  48 
U.  S.  (L.  ed.)    1110. 

That  an  indictment  charged  more  than  one 
offenae,  in  yiolation  of  the  laws  of  the  terri- 
tory where  petitioner  was  convicted,  was  a 
mere  eryor  of  procedure,  which  did  not  divest 
the  trial  court  of  its  power  to  render  judg- 
ment, and  was,  therefore,  not  ground  for  peti- 
tioner's diacharge  on  habeas  corpus.  And  in 
the  same  case,  where  petitioner  was  con- 
victed of  two  offenses,  for  each  of  which  he 
eonld  have  been  sentenced  to  seven  years'  im- 
priaonmeDt,  but  was  sentenced  to  five  years' 
imprisonment  for  each  offense,  the  terms  to 
nm  eoneurroitly,  the  sentence  could  not  be 
held  void  on  habeas  corpus,  because  the  stat- 
ute of  the  territory  in  which  petitioner  was 
eonvicted  required  such  a  sentence  to  be  cumu* 
hitive.  Connella  v.  Haskell,  (1907)  158  Fed. 
285,  87  C.  C.  A.  111. 

Where  a  sentence  imposed  on  petitioner 
was  excessive,  be  could  not  obtain  his  dis- 
charge on  habeas  corpus  while  serving  the 
portion  which  the  court  had  power  to  im- 
pose. Connella  v.  Haskell,  (1907)  158  Fed. 
285,  87  C.  C.  A.  111. 

A  Cizcvit  Court  of  Appeals  cannot  issue  a 
writ  of  habeas  corpus  as  an  original  and  in- 
dependent proceeding,  although  under  R.  8. 
see.  716,  4  Fed.  Stat.  Annot.  498,  and  section 
12  of  the  Circuit  Court  of  Appeals  Act  of 
1801,  4  Fed.  Stat.  Annot.  430,  which  sections 
are  consolidated  in  Judicial  Code,  sec.  262 
QMte,  p.  241,  it  may  issue  such  writ  in  cases 
when  necessary  for  the  exercise  of  a  juris- 
dictioB  alreadv  existing.  Whitney  v.  Dick, 
(ig06)  202  U.'  S.  132,  26  S.  Ct.  584,  50  U.  S. 
(L.  ed.)  963.  Prior  to  that  decision  it  was 
held  that  the  power  of  the  Circuit  Court  of 
Appeals  was  thus  restricted  in  Eof  p.  Moran, 
(1906)  144  Fed.  594,  75  C.  C.  A.  396. 

When  the  court  has  no  jurisdiction.  —  *'  No 
eonrt  may  properly  release  a  prisoner  under 
conviction  and  sentence  of  another  court,  un- 
less for  want  of  jurisdiction  of  the  cause  or 
person,  or  for  some  other  matter  rendering 


its  proceedings  void."  Kaizo  r.  Henry, 
(1908)  211  U.  S.  146,  29  S.  Ct.  41,  63  U.  S. 
(L.  ed.)   125. 

Disobeying  the  law  governing  the  selection 
of  grand  jurors  does  not  affect  the  jurisdiction 
of  the  court  so  as  to  justify  the  release  by 
habeas  corpus  of  a  person  convicted  under 
an  indictment  found  by  such  jurors.  Matter 
of  Moran,  (1906)  203  U.  S.  96,  27  S.  Ct.  25, 
51  U.  S.  (L.  ed.)  105. 

The  business  of  issuing  *and  redeeming 
trading  stamps  is  not  so  manifestly  outside 
the  range  of  judicial  consideration,  under 
District  of  Columbia  K.  S.  sec.  1177,  making 
it  a  crime  to  engage  in  any  manner  in  any 
^ift  enterprise  business  in  the  district,  as  to 
justify  relief  by  habeas  corpus  to  a  person 
convicted  of  that  offense,  on  the  the^y  that 
the  trial  court  was  without  jurisdiction. 
Matter  of  Gregory,  (1911)  219  U.  S.  210,  31 
S.  Ct.  143,  55  U.  S.  (L.  ed.)  184. 

The  failure  to  specify  a  building  in  the 
order  of  the  Supreme  Court  of  the  territory 
of  Oklahoma  fixing  Lawton  as  the  place  where 
the  District  Court  should  be  held  in  and  for 
the  county  of  Comanche,  there  being  at  the 
time  of  making  the  order  and  at  the  time  of 
trial  no  county  or  court  buildings  in  such 
county,  did  not  go  to  the  jurisdiction  of 
such  District  Court  so  as  to  justify  relief  by 
habeas  corpus  in  favor  of  a  person  convicted 
of  crime  therein  who  made  no  showing  of  any 
opportunities  lost  because  no  building  was 
named.  Matter  of  Moran,  (1906)  203  U.  S. 
96,  27  S.  Ct.  25,  W  U.  S.  (L.  ed.)   105. 

The  federal  courts  will  not  release,  on 
habeas  corpus,  a  person  convicted  of  murder 
in  the  first  degree  in  a  state  court,  on  the 
theory  that  that  court  lost  its  jurisdiction 
to  proceed  in  the  trial  because  it  charged  the 
jury,  in  accordance  with  the  admission  of 
counsel  for  the  accused,  that  the  only  question 
for  their  consideration  was  the  degree  of  mur- 
der of  which  the  accused  was  guilty.  Valen- 
tina  t7.  Mercer,  (1906)  201  U.  S.  131,  26  B. 
Ct.  368,  50  U.  S.  (L.  ed.)  603. 


Vol.  Ill,  p.  167,  sec.  753. 

"Section  753  contains  no  grant  of  power, 
but  ii  a  reftrictioii  upon  the  power  of  the  fed- 
eral courts,  prohibiting  the  issuance  of  the 
writ  of  habeas  corpus  in  behalf  of  a  prisoner 
in  jail,  except  under  the  prescribed  conditions 
enumerated  in  that  section.  To  meet  the  con- 
ditions existing  at  the  time  of  South  Caro- 
lina's attempt  to  nullify  the  lawa  of  the 
United  States,  and  deal  with  officers  of  the 
national  government  under  its  criminal  Liws 
for  acts  done  in  the  performance  of  official 
duties.  Congress  enacted  .  .  .  Act  of  March 
2, 1833,  ch.  57,  sec.  7,  4  Stat.  L.  034.  This  law 
baa  been  recast  in  the  Revised  Statutes,  and 
the  body  of  it,  with  changed  phraseology,  now 
constitutes  section  753;  and  as  already  indi- 
cated, there  is  in  it  no  grant  of  power,  so  that 
it  must  now  be  construed  with  reference  to 
its  position,  following  sections  751  and  752, 
in  order  to  give  it  any  definite  and  clear 
■eaning,  unless  we  assume  that  by  implica- 


tion it  confers  power  to  grant  writs  of  habeas 
corpus  in  the  excepted  cases  enumerated.'' 
Clifford  !?.  Williams,  (1904)   131  Fed.  100. 

''The  jurisdiction  of  courts  of  the  TTnited 
States  to  issue  writs  of  habeas  corpus  is  lim- 
ited to  cases  of  persons  alleged  to  be  re- 
strained of  their  liberty  in  violation  of  the 
Constitution  or  of  some  law  or  treaty  of  the 
United  States,  and  cases  arising  under  the 
law  of  nations."  Carfer  v.  Caldwell,  (1906) 
200  U.  S.  293,  26  S.  Ct.  264,  50  U.  S.  (L.  ed.) 
488. 

''Imprisonment  in  jail  appears  to  be  the 
first  condition  recited  in  that  section  [753] 
and  is  the  controlling  condition  governing  all 
of  the  cases  which,  by  reason  of  the  excep- 
tions, the  federal  courts  are  permitted  to  take 
cognizance  of."  Hence  it  was  held  that  the 
federal  Circuit  Courts  have  no  jurisdiction 
to  determine  a  controversy  between  persons 
who  are  residents  of  different  states  as  to  the 
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right  of  custody  of  their  infant  child,  who 
was  neither  restrained  of  her  liberty  nor  im- 
prisoned. Clifford  V.  Williams,  (1904)  131 
Fed.  100. 

Confinement  in  another  federal  district.  — 
Where  the  chief  officer  of  the  Chinese  exclu- 
sion laws  for  a  state,  in  his  return  to  a  writ 
of  habeas  corpus  directed  to  him,  has  ad- 
mitted that  the  Chinese  persons  in  whose 
behalf  the  writ  was  issued  are  detained  by 
him,  and  has  obtained  a  stipulation  waiving 
their  production  in  court,  the  court  has  juris- 
diction to  inquire  into  the  legality  of  their 
detention,  although  they  may  in  effect  be  con- 
fined in  another  district  of  the  state.  Ex  p. 
Fong  Yim,  1905)   134  Fed.  938. 

Act  done  or  omitted  in  pursuance  of  an 
order,  process,  or  decree.  —  Under  this  sec- 
tion a  federal  Circuit  Court  had  power  to 
discharge  on  habeas  corpus  a  railway  ticket 
agent,  who,  acting  under  and  in  obedience 
to  an  order  of  a  federal  Circuit  Court  which 
enjoined,  as  being  repugnant  to  the  Federal 
Constitution,  the  enforcement  by  the  state 
corporation  commission  and  the  attorney-gen- 
eral of  state  legislation  reducing  rates,  was 
imprisoned  under  a  conviction  in  a  state 
court  for  disobeying  such  legislation.  Hunter 
V.  Wood,  (1908)  209  U.  S.  205,  28  S.  Ct.  472, 
62  U.  S.  (L.  ed.)  747. 

In  State  r.  Laing,  (1904)  133  Fed.  887,  66 
C.  C.  A.  617,  (1903)  127  Fed.  213,  petitioners 
under  imprisonment  on  a  charge  of  murder 
for  the  justifiable  killing  of  a  man  whom 
they,  as  members  of  a  posae  comitatus,  were 
attempting  to  arrest  under  a  warrant  from  a 
federal  court  upon  an  indictment  for  resisting 
its  officers,  were  discharged  upon  habeas  cor- 
pus by  a  federal  Circuit  Court. 

Act*  done  in  performance  of  duty.  —  A  fed- 
eral court  or  judge  has  power  to  issue  a  writ 
of  habeas  corpus  on  petition  of  the  United 
States  for  the  purpose  of  an  inquiry  into  the 
cause  of  detention  of  a  prisoner  held  by  a 
etate  to  answer  to  a  criminal  charge,  where 
it  is  alleged  by  the  petitioner  that  the  act 
charged  as  a  crime  was  committed  by  the 
prisoner  in  the  performance  of  his  duty  as  a 
soldier  of  the  United  States;  and  it  has  au- 
thority to  determine  summarily  as  a  fact 
whether  or  not  such  allegation  is  true,  and 
if  found  to  be  true  to  discharge  the  prisoner 
On  the  ground  that  the  state  is  without  juris- 
diction to  try  him  for  such  act.  U.  S.  r.  Lip- 
oett,  (1907)   156  Fed.  65. 

This  section  confers  jurisdiction  on  federal 
courts  to  release  on  habeas  corpus  an  officer 
of  the  United  States  held  in  custody  for  an 
act  done  or  omitted  under  authority  vested  in 
liim  by  the  law  of  the  United  States,  though 
there  is  no  Act  of  Congress  covering  the  par- 
ticular caae.  Thus  where  petitioner,  in  his 
official  capacity  as  aasistant  United  States 
district  attorney,  procured  the  production  of 
State  court  records  before  a  federal  grand 
jury  imder  an  ordinary  subpoena  duces  tecum, 
and  thereafter  held  possession  of  such  records, 
as  such  attorney,  he  was  not  subject  to  pun- 
ishment for  contempt  of  the  state  court  for 
failure  to  return  such  records  on  demand, 
eince  "whatever  duty  the  relator  owed  to 
'  take  care  of  said  records  or  to  return  them 


to  their  lawful  custodian  was  a  duty  incum- 
bent upon  him  as  an  officer  of  the  court."  In 
re  Leaken,  (1905)  137  Fed.  680,  discharging 
petitioner  from  custody. 

**  In  violation  of  ...  a  law  ...  of  the 
United  States." —  "  The  acts  of  the  legisla- 
ture of  a  territory  are  not  laws  of  the  United 
St»tes."  Connella  v,  Haskell,  (1907)  158 
Fed.  285,  87  C.  C.  A.  111. 

A  person  imprisoned  under  a  conviction  in 
a  court  of  Oklahoma  territory  was  not  en- 
titled to  his  release  on  habeas  corpus,  under 
this  section,  because  the  grand  jurors  were 
summoned  from  the  body  of  the  county,  which 
resulted  in  the  selection  as  such  jurors  of 
persons  who  were  not  electors  nor  residents 
of  the  territory,  since  the  Federal  Constitu- 
tion does  not  control  the  method  of  selection, 
and  if  any  laws  were  violated  by  this  method 
they  were  territorial,  enactments,  which  are 
not  laws  of  the  United  States.  Matter  of 
Moran,  (1906)  203  U.  S.  96,  27  S.  Ct.  26,  51 
U.  S.  (L.  ed.)  105.  See  also  Ex  p.  Moran, 
(1906)  144  Fed.  594,  75  C.  C.  A.  396.  For  a 
like  case  see  Connella  v.  Haskell,  (1907)  168 
Fed.  285,  87  C.  C.  A.  111. 

Interstate  rendition  proceedings.  —  AflSrm- 
ing  a  refusal  of  a  federal  Circuit  Court  to  dis- 
charge on  habeas  corpus  a  person  held  in  cus- 
tody in  Idaho  to  await  a  trial  for  murder 
there,,  the  court  said :  "  No  obligation  was  im- 
posed by  the  Constitution  or  laws  of  the 
United  States  upon  the  agent  of  Idaho  to  so 
time  the  arrest  of  the  petitioner,  and  so  con- 
duct liis  deportation  from  Colorado,  as  to 
afford  him  a  convenient  opportunity,  before 
some  judicial  tribunal  sitting  in  Colorado,  to 
test  the  question  whether  he  was  a  fugitive 
from  justice,  and  as  such  liable,  under  the 
Act  of  Congress,  to  be  conveyed  to  Idaho  for 
trial  there."  Pettibone  v.  Nichols,  (1906) 
203  U.  S.  192,  27  S.  Ct.  Ill,  51  U.  S.  (L.  ed.) 
148. 

A  person  held  in  actual  custody  by  a  state 
for  trial  in  one  of  its  courts  under  an  indict- 
ment for  a  crime  against  its  laws  will  not  be 
released  on  habeas  corpus  by  a  federal  Circuit 
Court  because  the  methods  by  which  his  per- 
sonal presence  in  the  state  wa«  secured  may 
have  violated  the  provisions  of  article  4,  sec- 
tion 2,  of  the  Federal  Constitution,  or  R.  S. 
sec.  5278,  3  Fed.  Stat.  Annot.  77,  relating  to 
extradition  proceedings.  Pettibone  t*.  Nichols, 
(1906)  203  U.  S.  192,  27  S.  Ct.  Ill,  51  U.  R. 
(L.  ed.)  148;  Moyer  v.  Nichols,  (1906)  203 
U.  S.  221,  27  S.  Ct.  121,  51  U.  S.  (L.  ed.) 
160. 

In  Ex  p.  Moebus,  (1905)  137  Fed.  154.  it 
was  held  that  a  petition  for  a  writ  of  habeas 
corpus  did  not  state  a  ease  for  federal  inter- 
ference on  the  ground  of  irregularity  in  ex- 
tradition proceeaings,  in  view  of  the  rule  of 
the  Supreme  Court  that  a  large  measure  of 
credence  and  conclusiveness  must  be  accorded 
to  proceedings  before  the  governor  in  such 
cases. 

Fifth  amendment  —  Compelling  the  i^ 
cused  to  stand  up  and  walk  before  the  jury, 
and  stationing  the  jury  during  a  recess  so 
as  to  observe  his  size  and  walk,  even  if  con- 
trary to  the  Fifth  Amendment  to  the  Federal 
Constitution,  do  not  affect  the  jurisdiction  of 
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the  court  so  as  to  justify  relief  by  habeas 
eorpos.  Matter  of  Moran,  (1906)  203  U.  S. 
96.  27  S.  a.  26,  51  U.  S.  (L.  ed.)   106. 

A  federal  court  has  no  power  on  a  writ  of 
hibeas  corpus  to  discharge  a  prisoner  con- 
fined for  contempt  by  a  state  court  for  refus- 
ing to  answer  questions  as  a  witness,  on  the 
pronnd  that  his  answers  misht  incriminate 
him;  the  provision  of  the  Fifth  Amendment 
being  a  limitation  solely  on  the  powers  of  the 
national  government  and  its  courts  and  offi- 
cer!.   Ex  p.  Munn,  (1005)  140  Fed.  782. 

Fonrteentli  amendment  —  Due  process  of 
btr.  —  Relief  by  habeas  corpus  should  not 
be  accorded  by  a  federal  court  to  a  person 
held  in  custody  by  the  state  authorities  under 
an  order  of  commitment  entered  by  a  state 
eoart  after  a  jury  had  returned  a  verdict  of 
not  gnilty  by  reason  of  insanity,  although  the 
prisoner  may  be  so  held  in  violation  of  the 
Fonrteenth  Amendment,  since  he  should  be 
left  to  his  remedy  by  writ  of  error  from  the 
federal  Supreme  Court  to  review  the  final 
tetion  of  the  highest  court  of  the  state.  Ur- 
^art  r.  Brown,  (1907)  206  U.  R.  179,  27  S. 
Ct  469,  51    U.   S.    (L.  ed.)    760,  reversing 

(1905)  139  Fed.  846. 

A  petitioner  for  habeas  corpus  was  not  de- 
prived of  his  liberty  without  due  process  of 
law  by  being  convicted  of  crime  upon  a  trial 
where  the  court  failed  to  see  to  it  that  the 
testimony,  which  he  was  too  deaf  to  hear,  was 
repeated*  to  him  through  the  ear  trumpet 
which  he  had  with  him.     Felts  v.  Murphy, 

(1906)  201  U.  S.  123,  20  8.  Ct.  366,  50  U.  S. 
(L  ed.)  689. 

The  federal  courts  have  no  jurisdiction  to 
release,  by  habeas  corpus,  a  person  held  in 
the  custody  of  the  state  authorities  to  answer 
for  a  contempt  in  refusing  to  appear  and  tes- 
tify before  a  legislative  investigating  commit- 
tee, either  because  such  a  committee  cannot 
lit  in  vacation,  or  because  the  subject  for  in- 
Testigation  is  excluded  from  the  jurisdiction 
of  the  legislature  by  the  provision  of  the 
state  constitution  for  the  separation  of  legis- 
lative, executive,  and  judicial  powers,  as  no 
qnestion  of  due  process  of  law  is  presented. 
Carfer  r.  Caldwell,  (1906)  200  U.  S.  293,  26 
8.  Ct  264,  50  U.  8.  (L.  ed.)  488. 

The  Federal  Constitution  does  not  guar- 
antee to  citizens  the  right  to  a  jury  trial,  ex- 
cept in  the  courts  of  the  United  States;  nor 
does  the  fact  that  a  prisoner,  convicted  and 
eenteneed  for  a  criminal  offense  in  a  state 
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court,  was  not  given  a  jury  trial,  nor  entitled 
to  one  under  the  state  statute,  entitle  him  to 
be  discharged  on  a  writ  of  habeas  corpus  by  a 
federal  court,  on  the  ground  that  his  convic- 
tion was  without  due  process  of  law.  Ex  p. 
Brown,  (1905)   140  Fed.  461. 

A  petition  for  a  writ  of  habeas  corpus, 
which  shows  on  its  face  that  the  petitioner, 
since  his  extradition  from  another  state,  has 
been  confined  in  a  penitentiary  for  five  years 
upon  no  other  process  of  commitment  than 
the  governor's  warrant,  states  a  case  of  de- 
privation of  rights  under  the  Constitution  of 
the  United  States,  which  authorizes  and  re- 
quires a  federal  court  to  take  jurisdiction,  at 
least  to  the  extent  of  requiring  the  person 
against  whom  the  restraint  is  alleged  to 
answer.    Ex  p,  Moebus,  (1905)   137  Fed.  154. 

**  Full  faith  and  credit  cUum  "  in  Constitu- 
tion. —  AVhere,  after  the  remarriage  of  plain- 
tiff's divorced  wife,  and  her  removal  to  an- 
other state,  taking  with  her  an  infatit  daugh- 
ter awarded  to  her  custody  in  divorce  pro- 
ceedings, another  order  was  made  in  such  pro- 
ceedings awarding  custody  of  the  child  to 
plaintiff,  the  refusal  of  his  former  wife  to 
comply  with  such  decree,  and  her  obtaining 
a  decree  of  adoption  in  the  state  of  her 
domicile,  without  proof  that  the  courts  in  such 
state  had  refused  to  recognize  plaintiff's  de- 
cree, did  not  confer  jurisdiction  on  the  federal 
Circuit  Court  in  the  state  of  the  wife's 
domicile  to  issue  a  writ  of  habeas  corpus  to 
determine  plaintiff's  right  to  the  custody  of 
the  child,  on  the  ground  that  full  faith  and 
credit  had  been  denied  to  plaintiff's  decree 
awarding  him  the  custody  of  the  child.  Clif- 
ford V,  Williams,  (1004)   131  Fed.  100. 

State  statute  violating  state  constitution. 
—  A  federal  court  has  no  power  to  inquire 
into  the  legality  of  the  detention  of  a  state 
prisoner  on  n  writ  of  habeas  corpus,  on  the 
ground  that  it  is  in  violation  of  the  state  con- 
stitution. Ex  p.  Brown,  (1005)  140  Fed. 
461. 

Case  involving  a  treaty.  —  The  federal 
courts  have  jurisdiction  to  determine  in 
habeas  corpus  proceedings  the  right  of  a 
Chinese  merchant  domiciled  in  this  countrv 

m 

to  enter  from  China,  or  of  members  of  his 
family  whose  right  is  incidental  to  his  own, 
where  the  remedy  by  appeal  to  the  Secretary 
of  Commerce  and  Labor  has  been  exhausted, 
and  the  right  of  entry  denied.  Ex  p.  Fong 
Yim,  (1905)  134  Fed.  938. 


When  writ  need  not  be  awarded.  —  Where      the  court  has  a  reasonable  discretion  as  to  the 


it  appears  from  the  petition  for  habeas  corpus 
that  the  case  is  not  one  which  would  justify 
the  exercise  of  federal  authority,  it  may  be 
dismissed,  and  the  court  is  not  required  to 
either  award  a  writ  or  issue  an  order  to  the 
reipondent  to  show  cause.  Ex  p.  Collins, 
(1906)  151  Fed.  358;  Eriekson  r.  Hodges, 
(1910)  179  Fed.  177,  102  C.  C.  A.  443. 

"Notwithstanding  its  somewhat  peremp- 
tory language,  it  haa  been  repeatedly  held 
thst  it  does  not  require  an  issuance  of  the 
writ  instanter,   upon   application,   but   that 


time  and  mode  it  will  adopt  to  determine  in 
any  instance  if  it  be  a  proper  one  for  the 
granting  of  the  writ,"  and  in  its  discretion 
the  court  may  make  an  order  on  the  officer 
alleged  to  have  petitioner  in  his  custody  to 
show  cause  on  a  day  certain  why  the  writ 
should  not  be  issued.  Ex  p.  C]k)llins,  (1907) 
154  Fed.  980. 

Tn  jurisdictions  where  appeals  have  been 
provided  for  in  habeas  corpus  casen,  it  has 
come  to  be  the  rule,  either  as  one  of  law  or  of 
practical  administration,  that  a  judge  is  not 


t 


F.  &  A.  Siipp.^70 


1105 


Vol.  in,  p.  i7a,  m.  7M. 


NA  WAIIAN  ISLANDS. 


▼oL  m,  pi  188,  MO.  6L 


required  to  consider  an  application  for  a  writ 
which  has  been  denied  by  another  judgCi  but 
may  remit  the  petitioner  to  his  remedy  by 
appeal.  Ex  p,  Moebus,  (1906)  148  Fed.  30. 
When  the  petition  for  a  writ  of  habeaa  cor- 


pus shows  that  the  petitioner  is  not  legally 
entitled  to  it,  the  writ  should  not  be  issued, 
but  the  application  for  it  should  be  denied, 
and  the  petition  should  be  dismissed.  In  re 
Dowd,  (1904)  13a  Fed.  747. 


Vol.  Ill,  p.  174,  sec.  761. 

A  jury  trial  is  not  necessary  in  order  to  determine  the  facts  of  the  case.    U.  S.  v.  Lip- 
sett,   (1907)   156  Fed.  65,  a  case  more  fully  cited  under  this  title,  voL  3^  p.  167,  lec  76S. 


Vol.  Ill,  p.  176,  sec.  764. 

The  right  of  appeal  to  the  Supreme  C!k)urt 
is  now  restricted  to  cases  describ^l  in  Judicial 
Code,  sec.  238,  ante,  p.  231.  See  In  re  Lennon, 
(1893)  160  U.  S.  393,  14  S.  Ct.  123,  37  U.  S. 
(L.  ed.)  1120,  and  the  last  sentence  in  sec- 
tion 14  of  the  Circuit  Court  of  Appeals  Act 
of  1891,  4  Fed.  Stat.  Annot.  431.  It  is  fur- 
ther regulated  by  the  Act  of  March  10,  1908, 
ch.  76,  35  Stat.  L.  40,  1909  Supp.  Fed.  Stat. 
Annot.  293.  Appeals  in  other  cases  are  to  be 
taken  to  the  Circuit  Court  of  Appeals  as  pro- 
yided  in  Judicial  Code,  sec.  128,  afUe,  p.  196. 


See,  for  example,  Motherwell  9.  U.  S.,  (C.  C. 
A.  1901)  107  Fed.  437  aub  nom.;  Tucker  9. 
Alexandroff,  (1902)  183  U.  &  424,  22  S.  Ct. 
195,  46  U.  S.  (L.  ed.)  264. 

As  to  direct  appeal  to  the  Supreme  Coart 
where  a  constitutional  question  is  involiFed, 
see  Dimmick  t?.  Tompkins,  (1904)  194  U.  S. 
540,  24  S.  Ct.  780,  48  U.  S.  (L.  ed.)  1110,  and 
note  to  section  5  of  the  Circuit  0>urt  of  Ap- 
peals Act  of  1881,  infra,  title  Juuciaby,  vol. 
4,  p.  398. 


Vol;  III,  p.  179,  sec.  766. 

Acquittal  pending  habeas  corpus.  —  Where, 
after  the  issuance  of  a  writ  of  habeas  corpus 
out  of  a  federal  court  to  review  petitioner's 
arrest  for  violation  of  a  state  statute^  he  was 
tried  and  acquitted  in  the  stato  court,  such 
trial  and  acquittal  were  null  and  void,  and 
therefore  constituted  no  ground  for  dismissal 
of  the  writ.  Eo  p.  Martin,  (1910)  180  Fed. 
209. 


A  reprieye  by  the  garemor  of  a  state^  post- 
poning, until  a  Hxed  date,  the  execution  of  a 
death  sentence,  evidently  granted  to  permit 
th£j)risoner  to  appeal  to  the  federal  Supreme 
Court  from  the  order  of  a  District  Court 
denying  habeas  eorpus,  is  not  a  proceeding 
"against  the  person  so  imprisoned,"  etc., 
within  the  meaning  of  this  section. 
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Title  to  military  reservation  at  Kahauiki. 
—  By  the  joint  resolution  of  Congress  accept- 
'Tig  the  cession  of  th<?  Hawaiian  Ishimls  and 
tlie  transfer  to  the  United  States  of  the  own- 
ership of  all  public  lands  therein,  and  by  ac- 
quiring  by    purchase    from    individuals    the 


leases  held  by  them  covering  the  landa  com- 
prising the  military  reservation  at  Kahaiiiki, 
Oahu  Island,  the  United  States  acquired  com- 
plete title  to  that  reservation.  (1904)  25  Op. 
Atty.-Gen.  226. 


Vol.  Ill,  p.  188,  see.  6. 

Federal  courts  following  construction  of 
local  statutes  by  Hawaiian  courts.  —  The  fed- 
eral courts  will  follow  the  construction  given 
by  the  courts  of  the  government  of  Hawaii  to 
local  statutes.  Kealoha  v.  Castle,  (1908) 
210  U.  S.  163,  28  S.  Ct.  684,  62  U.  S.  (L.  ed.) 
998. 

Jurisdiction  of  crime  in  Honolulu  harbor. 
—  There  is  nothing  in  the  Hawaiian  Organic 
Act  which  expressly  or  impliedly  deprives  the 


federal  courts  of  their  jurisdiction  under  R. 
8.  sec.  6339,  3  Fed.  Stat  Annot.  231,  to  pun- 
ish a  murder  committed  on  board  a  ship  lyin^ 
in  the  harbor  of  Honolulu.  Wynne  r.  U.  SL, 
(1910)  217  U.  S.  2»4,  30  S.  Ct.  447,  54  U.  S. 
(L.  ed.)   748.  • 

This  section  was  cited  in  Toniikawa  r. 
Gama.  (1902)  14  Hawaii  431 ;  In  re  Austin, 
(1903)  15  Hawaii  114. 
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Vol.  Ill,  p.  188,  sec.  7. 

Thii  section  was  cited  in  Territory  v.  Ng  Kow,  (1904)  15  Hawaii  602. 

VoL  III,  p.  189,  sec.  8. 

Thai   section    was    cited    in   Ninomiya   v.  Kepoikai,  (1903)  15  Hawaii  273. 


Vol.  Ill,  p.  190,  sec.  10. 

Contempt  proceeding^.  —  Enforcement  by 
contempt  proceedings  of  an  administrator's 
official  duty  to  pay  a  creditor  a  dividend  is 
not  within  the  prohibition  in  this  section 
against  imprisonment  for  debt.  Matter  of 
Ahi,  (1908)  19  Hawaii  233. 

Imprisonment  for  debt.  —  The  writ  of 
se  exeat  is  not  now  available  in  Hawaii  in  an 
action  of  assumpsit  to  prevent  a  defendant 


from  going  away  from  the  territory  or  to 
compel  him  to  give  security  for  the  payment 
of  the  judgment  that  may  be  recovered.  The 
execution  of  the  writ  would  subject  the  de- 
fendant to  imprisonment  for  debt  contrary  to 
the  provisions  of  this  section.  Oahu  Lumber, 
etc.,  Co.  V,  Ding  Sing,  (1904)  15  Hawaii  413. 
Limitations.  —  See  Kunewa  v,  Kaanaana, 
(1907)   18  Hawaii  252. 


Vol.  Ill,  p.  191,  sec.  14. 

For  «  MM  under  thia  section,  see  Fairchild  v.  Smith,   (1903)   15  Hawaii  265. 

Vol.  Ill,  p.  191,  sec.  15. 

This  section  was  cited  in  Harris  v.  Cooper,   (1902)    14  Hawaii  145. 

Vol.  Ill,  p.  191,  $ec.  18. 

This  section  was  cited  in  Kanealii  v.  Hardy,  (1905)  17  Hawaii  9;  Territory  v.  Kanealii, 
(1905)  17  Hawaii  245,  7  Ann.  Gas.  837. 

Vol  III,  p.  191,  sec.  19. 

This  section  was  cited  in  Matter  of  Davis,   (1904)  15  Hawaii  377. 

Vol.  Ill,  p.  194,  sec.  34. 

For  a  case  under  this  section,  see  Chandler  v,  Mott-Smith,  (1908)  19  Hawaii  225. 

Vol  III,  p.  195,  sec.  40. 

This  section  was  cited  in  Harris  t?.  Cooper,  (1902)  14  Hawaii  145. 


Vol  ill,  p.  195,  sec.  45. 

Construction.  —  The  provision  of  this  sec- 
tion that  "  each  law  shall  embrace  but  one 
subject,  which  shall  be  expressed  in  its  title," 
should  be  liberally  construed.  The  title  may 
be  broader  than  the  Act,  provided  it  is  not 
delnshre:  the  Act  may  cover  different  mat- 
ters, provided  they  have  a  natural  connection 
and  are  fairly  embraced  in  one  subject.  A 
provision  limiting  civil  jury  trials,  unless  by 
consent,  to  the  first  sixty  days  of  each  term 
in  the  first  circuit,  may  properly  be  included 
in  an  Act  purporting  in  its  title  to  amend  a 
certain  section  of  the  Revised  Laws  "  relating 
to  terms  of  the  Circuit  Courts,"  the  other 
provisions  of  which  Act  relate  to  the  length, 
adjonmment.  and  extension  of  the  terms  in 
the  several  circuits.  Ahmi  v.  Buckle,  (1005) 
17  Hawaii  200. 

Section  violated.  —  In  Dole  r.  Cooper. 
(1903)  15  Hawaii  297.  it  was  held  that  nn 
Act  entitled  "An  Act  providing  for  the  or- 


ganization and  government  of  counties  and 
districts,  and  the  management  and  control  of 
public  works  and  institutions  therein."  was 
invalid  as  to  so  much  thereof  as  purported 
to  create  a  territorial  board  of  public  institu- 
tions and  to  transfer  to  it  matters  theretofore 
belonging  to  the  territorial  superintendent 
of  public  works,  and  with  which  the  counties 
were  to  have  nothing  to  do  —  in  view  of  sec- 
tion 46. 

So  in  Territory  v.  Oahu  County,  (1904)  15 
Hawaii  365,  it  was  held  that  so  much  of  Act 
31,  Laws  of  1903.  known  as  the  County  Act, 
as  providea  new  features  in  territorial  taxa- 
tion not  incidental  to  county  organisation  or 
government,  was  void  under  the  provision  of 
section  45,  and  that  such  void  portion  was 
such  nn  essential  feature  as  to  vitiate  the 
whole  Act. 

Enactment  by  reference.  —  See  Matter  of 
Tom  Pong,  (1906)  17  Hawaii  566. 
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Vol.  Ill,  p.  196,  sec.  52. 

Dividing  the  biennial  period.  —  The  provi- 
sion in  section  62  that  appropriations  shall 
be  made  biennially  does  not  prevent  the  legis- 
lature from  dividing  the  biennial  period  into 
two  parts,  namely,  six  months  before  and 


eighteen  months  after  the  inauguration  of 
county  government,  for  the  purpose  of  mak- 
ing different  appropriations  for  each  of  those 
parts.    In  re  Boyd,  (1003)  15  Hawaii  361. 


Vol.  Ill,  p.*  197,  sec.  54. 

Items  not  necessary  for  current  expena^. 
—  The  legislature  may  include  in  an  appro- 
priation bill  passed  at  an  extra  session  called 
under  the  provisions  of  this  section  an  item 
which  is  not  for  '*  necessary  current  expenses 
of  carrying  on  the  government,"  provided  the 
matter  covered  by  the  appropriation  is  one 
for  which  an  appropriation  may  rightfully 
be  made.  In  re  Queen's  Hospital,  (1004)  15 
Hawaii  514. 

Section  applied.  —  In  In  re  Hawaiian  Star 
Newspaper  Assoc,  (1004)  15  Hawaii. 532,  it 
appeared  that  the  legislature  failed  at  its 
regular  session  in  1003  to  provide  for  the  nec- 
essary expenses  of  the  ffovernment  for  the 
succeeding  biennial  period.    In  its  extra  ses- 


sion, immediately  after,  it  passed  complete 
appropriation  bills  for  the  Orst  six  months 
of  the  biennial  period  and  bills  providing  for 
a  portion  of  the  necessary  expenses  of  the  last 
eighteen  months,  but  failed  to  provide  for 
perhaps  a  half  of  the  necessary  expenses  for 
those  eighteen  months  on  the  supposition  that 
those  expenses  would  be  borne  by  counties 
under  an  Act  which  turned  out  to  be  void. 
It  was  held  that  the  expenses  so  unprovided 
for  could  be  paid  out  of  the  last  appropria- 
tion bills  by  the  treasurer  with  the  advice  of 
the  governor,  under  section  54,  and  that  "  the 
last  appropriation  bills,"  within  the  meaning 
of  that  section,  were  those  of  1001  and  not 
the  six  months  bills  of  1003. 


Vol.  Ill,  p.  197,  sec.  55. 

Municipal  corporations.  —  The  provisions 
of  this  section  prohibiting  the  granting  of 
private  charters  and  special  franchises  do  not 
apply  to  municipal  corporations.  Emmeluth 
r.  Oahu  County,  008)   10  Hawaii  171. 

License  of  social  club.  —  In  view  of  the 
provision  of  section  55,  "  nor  shall  spirituous 
or  intoxicating  liquors  be  sold  except  under 
such  regulations  and  restrictions  as  the  terri- 
torial legislature  shall  provide,"  a  failure  on 
the  part  of  the  legislature,  if  any  there  be,  to 
provide  for  licenses  for  social  clubs  would  not 
be  a  defense  for  selling  without  license  as 
provided  by  law.  Territory  v.  Pacific  Club, 
(1005)  16  Hawaii  507. 
.  Gaiaishment  of  senators'  salaries.  —  A  ter- 
ritorial statute  by  which  the  salary  of  a  ter- 
ritorial senator  is  subject  to  garnishment  for 

Vol.  Ill,  p.  198,  sec.  56. 

For  caaes  under  this  section,  see  Castle  t>.  Atkinson,  (1005)   16  Hawaii  760;  Territory  v. 
McCandless,  (1008)  18  Hawaii  616,  13  Ann.  Cas.  705. 

Vol.  Ill,  p.  199,  sec.  60. 

For  a  case  under  this  section,  see  Fairchild  v.  Smith,  (1003)  15  Hawaii  265. 


the  payment  of  his  debts  is  not  in  conflict 
with  this  section.  See  Kong  i;.  Chillingworth, 
(1900)    19  Hawaii  428. 

Limitation  of  bonded  indebtedness.  —  The 
limitation  in  section  55  of  bonded  indebted- 
ness of  a  subdivision  of  the  territory  to  a 
certain  percentage  of  the  assessed  value  of 
taxable  property  of  such  subdivision  refers  to 
property  taxable  by  such  subdivision,  and 
therefore  a  county  without  the  power  of  taxa- 
tion has  no  power  to  issue  bonds.  Robinson 
r.  Baldwin,  (1908)   19  Hawaii  9. 

For  other  cases  under  this  section,  see 
Tomikawa  V,  Gama,  (1902)  14  Hawaii  431: 
Territory  v.  Miguel,  (1007)  18  Hawaii  402: 
Territory  v.  Matsubara,  (1009)  10  Hawaii 
641. 


Vol.  Ill,  p.  199,  sec.  63. 

For  caaes  under  this  sectioui  see  Fairchild  r.  Smith,   (1905)    15  Hawaii  265;  Chandler  r. 
Mott-Smith,  (1908)  19  Hawaii  225. 


Vol.  Ill,  p.  200,  sec.  64. 


This  section  was  cited  in  Harris  v.  Cooper,  (1902)   14  Hawaii  145;  Matter  of  Contestf^d 
Election,  (1903)   15  Hawaii  325. 
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Vol.  lU,  p.  806,  Me.  84. 


Vol.  Ill,  p.  202,  sec.  72. 

TUs  lectioa    was    dted   in   Ninomiya    v.  Kepoikai,  (1903)  16  Hawaii  273. 

VoL  III,  p.  202,  sec.  73. 

This  tection  was  died  in  In  re  Treasurer,   (1904)    16  Hawaii  718;  Lucweiko  v.  Pratt, 
(1907)  18  Hawaii  489. 


Vol.  Ill,  p.  203,  sec.  75. 

Power  of  superintendent  of  public  works 
OTer  public  lands.  —  This  section  gives  the 
soperiotendent  of  public  works  the  same  lim- 
it«l  power  of  disposing  of  lands  described  in 
the  proviso  of  section  262,  R.  L.  of  Hawaii, 
that  the  minister  of  the  interior  formerly 


had,  and  controls  section  73  of  the  same  Act 
in  that  regard.  Pratt  r.  Holloway,  (1906) 
17  Hawaii  639. 

This  section   was  cited  in  McCandless  v. 
Carter,  (1907)  18  Hawaii  221. 


Vol.  Ill,  p.  204,  sec.  79. 

This  section  was  dted  in  Kalanianaole  v.  Dimond,  (1904)  16  Hawaii  486. 


Vol.  Ill,  p.  204,  sec.  80. 

Suspension  of  officer. —  In  In  re  Austin, 
(1903)  15  Hawaii  114,  it  was  held  that  the 
governor  had  not  authority  to  suspend  an 
officer  who,  by  the  terms  of  this  section,  must 
be  appointed  and  may  be  removed  by  the  gov- 
ernor by  and  with  the  advice  and  consent  of 
the  senate,  and  who  is  to  hold  for  four  years 
anlesB  sooner  removed. 

SepeaL  —  The  provisions  of  the  Hawaiian 

Vol.  Ill,  p.  205,  sec.  81. 

Power  of  judges  in  diambers.  —  The  power 
of  the  Hawaiian  judges  at  chambers  in  pro- 
ceedings not  incident  or  ancillary  to  some 
cause  pending  before  a  court,  conferred  by 
the  Hawaiian  laws  in  force  at  the  passage  of 
the  Organic  Act,  was  preserved  by  the  pro- 
vision of  section  81  of  that  Act,  continuing 
in  force  the  previous  laws  of  Hawaii  con- 
cerning "the  civil  courts  and  their  jurisdic- 
tion and  procedure.*'  Carter  v.  Gear,  (1906) 
1»7  U.  S.  348,  26  S.  Ct.  491,  49  U.  S.  (L.  ed.) 
m,  affirming  (1904)   16  Hawaii  242. 

Misdemeanors  committed  on  naval  reserva- 
tions.  —  The  territorial  District  Courts  have 


Audit  Act  (Laws  of  1898,  Act  39)  relating  to 
the  suspension  of  the  auditor  were  repealed 
by  implication  by  the  provisions  of  this  sec- 
tion, which  are  not  only  inconsistent  there- 
with but  indicate  an  intention  to  cover  the 
whole  subject.  In  re  Austin,  (1903)  15 
Hawaii  114. 

This   section    was   dted    in    Ninomiya   r. 
Kepoikai,  (1903)   16  Hawaii  273. 


jurisdiction  of  misdemeanors  committed  on 
land  reserved  for  naval  purposes.  Territory 
t\  Carter,  (1908)   19  Hawaii  198. 

Creation  of  board  of  commissioners  of  in- 
sanity.—  The  Hawaiian  statute  (Act  140) 
creating  a  board  of  commissioners  of  in- 
sanity is  not  in  violation  of  this  section  of 
the  Organic  Act.  ^fatter  of  Atcherlev, 
(1909)    19  Hawaii  535. 

For  cases  under  this  section,  see  Brown 
15.  Goto,  (1904)  16  Hawaii  263;  Territory  r. 
Boyd,  (1905)  16  Hawaii  660;  Territorv  t\ 
Miguel,  (1907)   18  Hawaii  402. 


Vol.  ill,  p.  205,  sec.  83. 

Grand  and  petit  juries.  —  See  Territory  v, 
Ng  Kow,  (1904)  16  Hawaii  602;  Matter  of 
Anin,  (1906)  17  Hawaii  341. 

VoL  ill,  p.  206,  sec.  84. 

Ditqualification  of  judges.  — A  judge  is 
not  disqualified  under  this  section  from  sit- 
ting at  the  trial  of  a  cause  upon  the  facts  in 
isBoe  by  reason  of  having  sustained  a  demur- 
ler  to  the  plaintilTs  declaration,  which  ruling 
was  reversed  by  the  appellate  court.  Matsu- 
mnra  v.  Hawaii  Coun^,  (1908)  19  Hawaii 
197. 

A  justice  is  not  disqualified  from  sitting 
is  a  cause  in  which  a  corporation  is  a  party 


This  section  was  cited  in  Territory  r.  Fer- 
ris, (1903)  16  Hawaii  139;  Ex  p.  Higashi, 
(1906)   17  Hawaii  428. 


by  the  fact  of  a  relative  by  affinity  or  con- 
sanguinity within  the  third  degree  holding 
shares  of  stock  in  the  corporation,  the  justice 
having  no  pecuniary  interest  In  the  issue  of 
the  case  either  directly  or  through  such  rela- 
tive. Ewa  Plantation  Co.  v.  Holt,  (1907)  18 
Hawaii  509. 

This  section  does  not  prevent  a  circuit 
judge  who  had  ordered  a  nonsuit,  which  was 
set  asjde  by  the  Supreme  Court,  from  enter* 
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taining  a  motion  for  a  change  of  venue  based 
on  the  ground  that  an  impartial  jury  cannot 
be  obtained  in  the  circuit  in  which  the  action 
is  pending.  Sprecklea  r.  De  Bolt,  (1905)  16 
Hawaii  476. 

An  order  remanding  an  equity  cause  to  a 
judge  of  the  Circuit  Court  with  direction  to 
receive  evidence  on  an  issue  raised  by  amended 
pleadings  filed  after  the  close  of  the  original 
hearing  before  said  judge,  and  in  support  of 

Vol.  fif,  p.  206,  sec.  86. 

Record  must  show  federal  question*  —  The 
failure  of  the  reoord  to  show  that  any  federal 
question  was  raised  or  suggested  before  the 
assignment  of  error  in  the  federal  Supreme 
Court  precludes  the  maintenance  of  a  writ 
of  error  from  that  court  under  this  section 
to  review  a  judgment  of  the  Hawaiian  Su- 

Vol.  Ill,  p.  208,  sec.  91. 

Sites  for  federal  buildings.  —  The  Presi- 
dent is  authorized,  under  this  section,  to  take 
such  of  the  public  lands  of  Hawaii  as  he 
deems  proper  for  the  uses  and  purposes  of 
the  United  States.  Thus  the  Secretaiy  of  the 
Treasury  may,  if  authorized  by  the  President, 
accept  a  site  for  a  federal  building  in  Hono- 
lulu acquired  in  exchange  for  public  land  in 
Hawaii  and  assume  the  custody  and  control 
thereof,  no  objection  thereto  arising  under 
section  3736,  R.  S.  (0  Fed.  Stat.  Annot.  122), 
or  otherwise.     (1903)  24  Op.  Atty.-(^n.  600. 

Vol.  Ill,  p.  209,  sec.  95. 

Licenses  for  fishing  boats.  —  The  Hawaiian 
statute  (Act  96,  S.  L.  1907)  requiring  a 
license  fee  of  five  dollars  for  a  fishing  £)at 
with  a  beam  of  thirty  inches  or  more  is  not 
in  conflict  in  this  section.  Territory  f .  Mat- 
subara,  (1909)  19  Hawaii  641. 


which  evidence  was  offered  and  rejected,  does 
not  direct  a  '^  new  trial "  and  is  not  within 
the  inhibition  of  this  section  disqualifying 
a  judge  from  sitting  "'on  an  appeal,  or  new 
trial,  in  any  case  in  which  he  may  have  giveki 
a  previous  judgment."  Hitchcock  v.  Hum 
phreys,  (1902)  14  Hawaii  1. 

For  other  cases  under  this  sectioii,  see  also 
Matter  of  Davis.  (1904)  15  Hawaii  377; 
Bierce  v.  Hutchins,  (1907)  18  Hawaii  374. 


preme  0>urt.  Honolulu  Rapid  Transit,  etc., 
Co.  r.  Wilder,  (1908)  211  U.  S.  145,  29  S.  Ct. 
46,  53  r.  S.   (L.  ed.)   124. 

Jurisdiction  to  natnraliie.  —  The  Circuit 
Courts  of  th^  territory  of  Hawaii  have  power 
to  naturalize.  Territorv  r.  Morita  Kaizo^ 
(1906)   17  Hawaii  295. 


Sale  without  authorization  of  Congress. — 
In  (1905)  25  Op.  Atty.-Gen.  522,  it  was  held 
that  the  sale  of  a  steam  tug  by  the  superin- 
tendent of  public  works  of  Hawaii,  which  vessel 
became  the  property  of  the  United  States 
upon  the  annexation  of  the  Hawaiian  Islands 
in  1898,  not  having  been  authorised  by  (in- 
gress, as  provided  in  section  01,  was  void. 

For  another  case  under  this  section,  see 
Territory  v.  Kerr,  (1905)   16  Hawaii  363. 


For  other  cases  under  this  section,  see  Mat- 
ter of  Fukunaga,  (1904)  16  Hawaii  306; 
Kapiolani  v.  Territory,  (1907)  18  Hawaii 
460. 


Vol.  Ill,  p.  209,  sec.  96. 

For  a  case  under  this  section,  see  Kapiolani  v.  Territory,  (1907)  18  Hawaii  460. 


Vol.  Ill,  p.  210,  sec.  100. 

Repeal. — The  provision  of  this  section  which 
authorizes  the  naturalization  as  citizens  of 
the  United  States  of  persons  who  had  resided 
in  Hawaii  for  five  years  prior  to  its  takirtg 
effect,  without  a  previous  declaration  of  in- 
tention, was  repealed  by  the  Naturalization 
Act  of  June  29,  1906,  ch.  3592,  34  Stat.  L. 


596,  1909  Supp.  Fed.  Stat.  Annot.  365,  which 
establishes  a  uniform  rule  of  naturalization 
throughout  the  United  States,  repealing  all 
inconsistent  Acts,  and  requires  a  declaration 
of  intention  in  all  cases  except  of  persons 
who  have  served  in  the  army  or  navy.  U.  S. 
V,  Rodiek,  (C.  C.  A.  1908)  162  Fed.  469. 


Vol.  X,  p.  92,  sec.  3.     [Review  by  Supreme  Court  af  the  UttUed  States.'] 


Effect  not  retroactive.  —  This  section  as 
amended  did  not  have  the  effect  of  altering 
the  law  as  previously  established  by  judicial 
decisions  any  more  than  as  established  by 
statute  or  usage;  nor  did  it  have  the  effect 
of  reversing  the  law  as  established  by  de- 
cisions properly  made  after  the  establishment 
of    territorial    government    but    before    the 


amendment,  any  more  than  it  had  the  effect 
of  reversing  decisions  made  previously,  or  any 
more  than  an  amendment  if  made  to  the  Fed- 
eral Constitution  permitting  appeal,  upon 
other  than  federal  questions  from  the  state 
Supreme  Courts  to  the  federal  Supreme  Court, 
would  have  the  effect  of  requiring  those  courts 
to  hold  differently  thereafter  from  what  they 
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had  preriotuly  contrary  to  decisions  of  the 
federal  Supreme  Court.  Rubenstein  v,  Hack- 
fdd,  (1906)  18  Hawaii  126. 

Ike  words  **  amount  involTedy"  as  used  in 
this  section,  mean  the  actual  amount  in  dis- 
pute between  the  parties.  Thus  where  there 
was  a  dispute  as  to  the  proper  assessfaient 
for  purposes  of  tajcation  it  was  held  that  the 
amount  involved  was  the  taxes  on  the  dif- 
ference between  the  assessment  as  made  and 
the  assessment  as  claimed  by  the  taxpayer, 
/n  re  Ewa  Plantation  Co.,  (1008)  19  Hawaii 
71 

Final  judgment.  —  The  mere  entry  upon  the 
minutes  by  the  clerk  of  the  Supreme  Court 
of  the  territory  of  a  decision  oyerruling  ex- 
ceptions taken  under  Rev.  Laws  Hawaii  1905, 
tee.  1802  eX  seq.,  which  did  not  bring  up  the 
whole  case,  and  called  upon  the  reviewing 
court  merefy  to  pass  upon  specific  questions 
raised  by  the  bill,  was  held  not  to  make  such 
decision  a  final  judgment,  so  as  to  be  subject 
to  review  in  the  federal  Supreme  Court. 
Cotton  r.  Hawaii,  (1908)  211  U.  S.  162,  29 
S.  Ct.  85,  53  U.  S.  (L.  cd.)  131. 

tfot  applicable  to  case  determined  before 
Act  pasMd.  — In  Notley  r.  Brown,  (1908) 
208  U.  S.  438,  28  S.  Ct.  385,  52  U.  S.  (L. 
ed.)  559,  it  was  held  that  a  writ  of  error 
directed  on  its  face  to  the  supposed  judgment 
of  the  Supreme  Court  of  the  territory  of 
Hawaii,  disposing  of  exceptions  on  non- 
federal grounds  prior  to  this  Act  enlarging 
the  appellate  jurisdiction  of  the  federal  Su- 
preme Court  over  the  territorial  court,  could 
be  sostained  on  the  theory  that  a  final  judg- 
ment in  the  case  was  not  rendered  until  after 
the  paasaee  of  that  Act,  when  judgment  on 
the  Yerdi^  was  entered  in  the  trial  court  in 
connection  with  a  nunc  pro  tunc  entry,  since 
sach  judgment  must  necessarilv  have  been 
entered  after  the  judgment  which  the  writ 
lought  to  review.  It  was  also  held  that  juris- 
diction of  a  writ  of  error  directed,  on  its 
face,  to  a  supposed  judgment  of  the  Supreme 
Court  of  the  territory  of  Hawaii,  disposing 
of  exceptions  on  non-federal  grounds  prior  to 
thia  Actf  could  be  taken  by  treating  the  writ 


as  addressed  to  a  later  judgment  of  that 
court,  qua.shing  a  writ  of  error  to  the  trial 
court,  which  judgment  was  not  formally  en- 
tered until  long  after  the  writ  of  error  from 
the  federal  Supreme  Court  was  sued  out, 
where  to  regard  the  entry  as  relating  back 
to  the  time  when  the  opinion  of  the  court  was 
announced  would,  if  the  same  rule  be  applied 
to  the  nunc  pro  tunc  entry  of  the  judgment 
of  the  trial  court,  require  an  affirmance  of  the 
judgment  of  the  territorial  Supreme  Court 
on  the  ground  that  the  writ  of  error  to  the 
trial  court  was  not  sued  out  in  time. 

£f ect  of  rehearing  after  passage  of  Act.  — 
A  judgment  of  the  Hawaiian  Supreme  Court 
did  not  become  final  before  the  enactment  of 
the  Act  of  March  3,  1905,  and  hence  not  re- 
viewable in  the  federal  Supreme  Court  under 
that  Act,  where,  although  the  opinion  was 
filed  prior  to  that  enactment,  a  petition  for 
rehearing  was  duly  filed  and  entertained  by 
the  court,  and  was  not  denied  until  after  the 
passage  of  such  statute.  Bierce  v.  Water- 
house,  (1911)  219  U.  S.  320,  31  S.  Ct.  241,  55 
U.  S.  (L.  ed.)  237.  Compare  Harrison  v. 
Mogoon,  (1907)  205  U.  S.  501,  27  S.  Ct.  577, 
51  U.  S.  (L.  ed.)  900. 

Order  not  appealed  from.  — The  order  of  a 
territorial  Supreme  Court,  reversing  the  or- 
der of  the  court  below,  granting  a  new  trial, 
cannot  be  reviewed  by  the  federal  Supreme 
Court  on  a  writ  of  error  directed  alone  to  a 
later  decision  in  the  same  case,  overruling 
exceptions,  the  record  of  which  cannot  be 
regarded  as  embracing  the  proceedings  had 
below  in  respect  to  the  matter  of  a  new 
trial.  Cotton  v.  Hawaii,  (1908)  211  U.  S. 
162,  29  S.  Ct.  85,  53  U.  S.  (L.  ed.)  131. 

Jurisdictional  amount.  —  A  writ  of  error 
from  the  Supreme  Court  of  the  United  States 
to  the  Hawaiian  Supreme  Court,  to  review  a 
judgment  sustaining  an  assessment  for  taxa- 
tion, will  not  lie  under  this  section  where  the 
amount  of  the  tax  assessed  is  less  than  the 
jurisdictional  amount  prescribed  by  the  sec- 
tion. Honolulu  Rapid  Transit,  etc.,  Co.  r. 
Wilder,  (1908)  211  U.  S.  145,  29  S.  Ct.  46, 
63  U.  S.  (L.  ed.)  124. 


HOLIDAYS. 


V(JL  Illy  p.  229.     \_Roliday8  with  pay  for  govemmetit  employees.'] 

Hot  applicable  to  PhiHppine  Islands.—  (1904)  26  Op.  Atty.-Gen.  127. 


Vol.  Illy  p.  230.     [Holidays  for  per  diem  government  employees.'] 


tot 


to  Philippine  Islands.—  (1904)  25  Op.  Atty.-Gen.  127. 
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HOMICIDE. 


Vol.  Ill,  p.  231,  sec.  5339. 

Crime  committed  on  land  ceded  for  federal 
building.  — In  Battle  v.  V,  S.,  (1908)  209  U. 
S.  36,  28  S.  Ct.  422,  52  U.  S.  (L.  ed.)  670,  af- 
firming (1907)  154  Fed.  540,  it  was  held  that 
a  murder  committed  upon  land  bought  by  the 
United  States  in  the  city  of  Macon,  Georgia, 
on  which  it  was  building  a  post  office  and 
courthouse,  and  over  which  the  state  had 
ceded  jurisdiction,  was  made  an  offense 
against  the  United  States,  justiciable  in  the 
federal  courts,  this  section  making  it  a  capi- 
tal offense  to  commit  murder  within  any  fort^ 
arsenal,  dock  yard,  or  in  any  other  place  or 
district  of  country  under  the  exclusive  juris- 
diction of  the  United  States. 

Crime  in  Honolulu  harbor.  —  A  murder 
committed  on  board  a  ship  lying  in  the  har- 
bor of  Honolulu  is  cognizable  in  the  District 
Court  of  the  United  States  for  the  territory 
of  Hawaii,  under  this  section,  as  committed 
in  a  haven  or  arm  of  the  sea  within  the  ad- 
miralty and  maritime  jurisdiction  of  the 
United  States,  and  ''out  of  the  jurisdiction 
of  anv  particular  state."  Wynne  v,  U.  S., 
(1910')  217  U.  S.  284,  30  S.  Ct.  447,  54  U.  S. 
(]L..  ed.)   748. 

Effect  of  Organic  Act  of  Hawaii  •— There 
is  nothing  in  the  Hawaiian  Organic  Act  (Act 
of  April  30,  1900,  ch.  339,  31  Stat.  L.  141,  3 
Fed.  Stat.  Annot.  186)  which  expressly  or 
impliedly  deprives  the  federal  courts  of  their 
jurisdiction  under  section  5339,  to  punish  a 


murder  committed  on  board  a  ship  lying  in 
the  harbor  of  Honolulu.  Wynne  v.  U.  8., 
(1910)  217  U.  S.  234,  30  S.  Ct.  447,  64  U.  8. 
(L.  ed.)  748. 

Indian  reservation  witliin  a  territory.— 
The  murder  of  one  negro  by  another  within 
the  limits  of  an  Indian  reservation  in  a  terri- 
torv  is  committed  within  a  place  or  district 
unaer  the  exclusive  jurisdiction  of  the  United 
States,  within  the  meaning  of  this  section  de- 
fining and  punishing  the  crime  of  murder,  ai 
amended  by  the  Act  of  Jan.  15,  1897,  eb.  29, 

29  Stat.  L.  487,  2  Fed.  Stat.  Annot.  357,  and 
extended  by  section  2145  (3  Fed.  Stat.  Annot. 
387)  to  the  Indian  country,  when  not  within 
the  exceptions  made  by  section  2146  (3  Fed. 
Stat.  Annot.  388),  which  by  reason  of  the 
race  of  the  accused  and  deceased  do  not  ap- 
ply.   Pickett  t\  U.  S.,  (1910)  216  U.  S,  469, 

30  S.  Ct.  265,  54  U.  S.  (L.  ed.)  566. 
Jurisdiction  over  land  not  open  for  settle- 
ment—  In  E(B  p,  Moran,  (1906)  203  U.  8. 
105,  27  S.  Ct.  25,  61  U.  S.  (L.  ed.)  105,  it  was 
held  that  land  now  embraced  within  the  limits 
of  Comanche  county,  Oklahoma,  had  become 
part  of  that  territory  on  Aug.  4,  1901,  so  as 
to  make  a  murder  committed  therein  on  that 
date  an  offense  against  the  territorial  rather 
than  the  federal  statutes,  although  the  land 
had  not  then  been  opened  for  settlement. 

Thia  section  waa  dted  in  U.  S.  o.  Hart, 
(1908)   162  Fed.  192. 


Vol.  Ill,  p.  234,  sec.  5341. 

Wilfully.  —  The  word  "wilfully,"  as  used 
in  this  section  defining  manslaughter,  is 
svnonymous  with  "intentionally"*  or  "de- 
signedly." O'Barr  v.  U.  S.,  (1909)  3  Okla. 
Crim.  319,  105  Pac.  988. 

Inatructiona.  —  An  instruction  defining 
manslaughter  under  this  section  which  omits 
the  word  "wilfully"  is  improper.  O'Barr  v. 
V,  S.,  (1909)  3  Okla.  Crim.  319,  105  Pac. 
988. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  the  term  "wilfully"  as  used  in 
this  section,  defining  manslaughter  as  the 
unlawful  and  wilful  killing  of  another  with- 


out malice,  means  a  killing  done  wrong- 
fully and  with  evil  intent,  committed  by  an 
act  which  a  person  of  reasonable  knowledge 
and  ability  must  know  to  be  contrary  to  duty, 
and  that  while  that  act  must  be  done  with 
evil  design  and  knowingly,  a  killing  under 
circumstances  showing  a  reckless  disregard 
for  the  life  of  another,  and  the  reckless  and 
negligent  use  of  means  calculated  to  take  the 
life  of  another,  would  be  a  wilful  killing,  as 
defined,  was  held  to  be  proper.  Roberta  r. 
U.  S.,  (1903)  126  Fed.  897,  61  C.  C.  A.  427, 
This  section  was  cited  in  U.  8.  v.  Hart> 
(1908)  162  Fed.  192. 


Vol.  Ill,  p.  235,  sec.  5344. 

Sufficiency  of  indictment.  ~  An  indictment 
charging  a  violation  of  the  statute  and  rules, 
in  that,  of  the  life  preservers  supplied  and 
kept  on  a  steamship  for  use  of  passengers 
thereon,  upward  of  nine  hundred  were  unsuit- 
able, inefficient,  and  useless,  and  not  in  ac- 
cordance with  the  statutory  requironent,  was 


held  not  to  be  bad  because  it  did  not  also 
charge  a  failure  to  supply  the  requisite  num- 
ber of  good  life  preservers ;  the  furnishing  to 
a  passenger  of  a  useless  life  preserver  being 
as  much  a  violation  of  the  law  as  a  failure  to 
furnish  him  with  any.  U.  S.  v.  Van  S<^aick. 
(1904)   134  Fed.  593. 
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Duties  created  by  inapector's  rules.  — In- 
qieetor'B  rule  5^  section  15,  requiring  masters 
of  steam  vessels  to  keep  the  fire  apparatus 
thereon  in  complete  working  order,  and  to 
post  station  bills  and  exercise  the  crew  in 
their  duties  in  connection  therewith,  is  with- 
in the  power  conferred  on  the  board  by  R.  S. 
ne.  405,  6  Fed.  Btat.  Annot.  10,  and  valid. 
It  does  not  purport  to  create  offenses,  but 
merely  to  prescribe  duties ;  but  a  breach  of  it, 
resulting  from  a  master's  misconduct,  negli- 
gence, or  inattention,  causing  death,  is  man- 
slaughter, because  so  provided  by  Ck)ngre8s  in 
R.  S.  wc.  5344.  U.  S.  «.  Van  Schaick,  ( 1904) 
134  Fed.  592. 

Violation  of  navigation  lawa.  —  While  it  is 
not  primarily  the  duty  of  the  master,  under 
the  statutes  and  inspectors'  regulations,  to 
equip  a  vessel  with  life  preservers  or  fire  ap- 
paratus, it  is  his  duty  before  navigating  to 
exercise  care  to  know  whether  the  ship  haa 
snch  equipment,  and  whether  it  is  ap- 
parently sufficient  and  in  accordance  with 
law,  and  afterwards  to  exercise  some  care  re- 
specting its  maintenance,  the  extent  of  such 
eare  being  dependent  on  his  opportunities  to 
examine  the  appliance  and  perceive  its  con- 
dition; other  duties,  relating  to  the  posting 
of  station  bills  for  the  crew,  and  their  exer- 
cise in  fire  drills  and  the  use  of  appliances, 
are  imposed  directly  upon  the  master  by  rule 
5,  section  15,  of  the  inspectors'  rules  and 
regulations;  and  his  neglect  of  any  of  such 
duties,  whereby  the  life  of  any  person  is  de- 
stroyed, rendara  him  subject  to  indictment 


and  prosecution  for  manslaughter  under  sec- 
tion 5344.  U.  S.  r.  Van  Schaick,  (1904)  134 
Fed.  593. 

"Violation  of  law."  — The  owner  of  a 
steamship  who  fails  to  complv  with  the  stat- 
ute requiring  it  to  be  equipped  with  life 
preservers  and  proper  fire  appliances,  either 
by  supplying  none  or  by  supplying  those  that 
are  unsuitable,  inefficient,  and  useless,  and 
do  not  conform  to  the  inspectors'  rules,  is 
guilty  of  a  "violation  of  law,"  and  subject 
to  prosecution  under  this  section,  where  such 
violation  results  in  the  death  of  a  person; 
and  in  either  case  the  offense  is  one  which 
may  be  aided  and  abetted  by  a  third  person 
who  "  caused  and  procures "  the  omission, 
and  such  person  may  properly  be  charged  in 
the  indictment  as  a  principal.  U.  S.  v.  Van 
Schaick,  (1904)  134  Fed.  592. 

Corporation.  —  A  corporation  owner  of  a 
steam  vessel  may  be  guilty  of  the  offense 
stated  in  this  section,  which  provides  that 
"every  owner  .  .  .  through  whose  fraud, 
connivance,  misconduct,  or  violation  of  law 
the  life  of  any  person  is  destroyed,  shall  be 
deemed  guilty  of  manslaughter,  and  upon 
conviction  therepf  .  .  .  shall  be  sentenced 
to  confinement  at  hard  labor,"  etc.,  notwith- 
standing the  fact  that  it  cannot  be  subjected 
to  the  punishment  imposed;  and  such  fact 
does  not  affect  the  right  of  the  government 
to  prosecute  individuals,  under  said  section, 
who  aid  and  abet  the  corporation  in  the  com- 
mission of  the  crime.  U.  S.  v.  Van  Schaick, 
(1904)  134  Fed.  592. 


HOSPITALS  AND  ASYLUMS. 


Vol.  Ill,  p.  252,  sec.  4810. 

Hot  limited  to  places  where  no  hospitals 
«xiat  —  The  authority  of  the  Secretary  of 
the  Navy  under  this  section  to  procure  at 
suitable  plaoea  proper  sites  for  navy  hospi- 


tals, and  to  cause  necessary  buildings  to  be 
erected  thereon,  is  not  limited  to  the  estab- 
lishment of  hospitals  at  places  where  non<? 
exist.     (1908)  27  Op.  Atty.-Gen.  31. 


Vol  III,  p.  256,  sec.  4824. 

Authority  of  goremor  of  home.  —  Under 
this  section  and  section  4835,  the  governor  of 
the  Soldiers'  Home,  to  maintain  discipline, 
may  promulgate  such  special  orders  as  he 
deems  proper,  including  an  order  forbidding 


the  inmates  to  frequent  a  public  place  where 
they  are  permitted  to  obtain  liquor,  or  are 
afforded  degrading  and  immoral  amusements, 
or  exposed  to  improper  temptations.  Rowan 
V.  Butkr,  (1908)   171  Ind.  28,  85  N.  E.  714. 


Vol.  Ill,  p.  259,  sec.  4825. 

Liability  to  action  for  tort.  ~  The  National 
Home  for  Disabled  Volunteer  Soldiers,  being 
a  charitable  institution  engaged  as  an  agency 
of  the  federal  government  in  the  discharge  of 
a  governmental  function,  is  not  subject  to 
suit  in  an  action  sounding  in  tort  to  recover 
damages  for  the  alleged  unlawful  and  wrong- 
ful or  negligent  acts  of  its  officers  in  diverting 


and  polluting  the  waters  of  a  spring  situated 
on  lands  of  another,  the  power  "to  sue  and 
be  sued  in  courts  of  law  and  equity"  con- 
ferred on  the  corporation  by  section  4825 
being  limited  to  matters  within  the  scope  of 
the  other  corporate  powers  with  which  it  is 
vested.  Lyle  r.  National  Home  for  Disabled 
Volunteer  Soldiers,  (1909)   170  Fed.  842. 
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Vol.  Ill,  p.  25d,  M«L  481ftd. 


IMMIGRA  TION. 


Y«L  XII,  9.  804«  fa«,  1. 


Vol.  Ill,  p.  259,  sec.  4826. 

Eligibility  of  managers.  —  The  question 
whether  a  congressman  can  be  appointed  a 
member  of  the  board  of  managers  of  the 
Soldiers'  Home»  and  become  local  manager  of 
one  of  the  homes,  is  wholly  a  matter  for  the 
decision  of  Congress  itself.    There  is  no  oon- 


stitutional  objection  to  the  election  of  a 
member  of  Congress  as  a  member  of  th€  board 
of  managers  of  the  National  Home  for  Dis- 
abled Volunteers,  although  such  an  election 
would  seem  to  be  contrary  to  sound  public 
policy.     (1907)  26  Op.  Atty.-Oen.  467. 


Vol.  Ill,  p.  265,  sec.  4834. 

Authority  of  goyemor  of  home.  ^  See  under  this  title,  vol.  3,  p.  25a»  aac.  4824. 


IMMIGRATION. 


Vol  III,  p.  298,  sec.  1. 

Contract  Uborera.  — In  Botis  v,  Davies, 
(1909)  173  Fed.  996,  it  appeared  that  the 
petitioner,  who  was  a  Greek  boy  then  sixteen 
years  old,  wrote  to  a  distant  relative  in  Chi- 
cago to  know  if  the  latter  would  give  him 
employment  if  he  came  to  the  United  States, 
and  receiving  an  affirmative  answer  he  came; 
his  father  paying  his  passage.  On  his  arrival 
the  relative  gave  him  work  at  fifteen  dollars 
per  month  and  board,  where  he  remained  for 
fourteen  months,  and  then  bought  a  horse  and 
wagon  and  started  in  business  for  himself  as 
a  fruit  peddler.  He  had  no  contract  for  em- 
ployment before  he  came,  and  no  wages  were 
mentioned,  and  he  would  have  come  iporely 


on  the  relative's  promise  to  give  him  a  home 
until  he  found  employment.  It  was  held 
that  he  did  not  come  as  a  "  contract  laborer  " 
within  the  meaning  of  this  Act. 

Farm  laborers.  —  The  bringing  of  an  alien 
into  the  United  States  under  contract  to  work 
on  a  farm  as  a  laborer,  under  the  direction  of 
others,  is  within  the  prohibition  of  this  sec- 
tion. U.  S.  v.  Parsons,  (C.  C.  A.  1904)  130 
Fed.  681. 

No  exception  in  favor  of  states.  —  See  un- 
der this  title,  1909  Supp.,  p.  104,  sec.  4. 

Eifect  of  Act  of  March  3,  1903.  —  See  un- 
der this  title,  vol.  3,  p.  304,  sec.  1. 


Vol.  Ill,  p.  301,  sec.  5. 

Learned  prof osaioB.  —  Export  aceountants  ara  not  members  of  a  recognized  learned  pro- 
fession within  the  meaning  of  the  exception  in  this  Act    In  re  Ellis,  (1903)  124  Fed.  637. 


Vol.  Ill,  p.  304,  sec.  1. 

Effect  of  Act  of  March  3,  1903.  —  Act  Cong. 
March  3,  1Q03,  ch.  1012,  32  Stat.  L.  1213,  10 
Fed.  Stat.  Annot.  102,  amending  and  re- 
enacting  the  immigration  laws  pre-existing, 
and  providing  for  the  repeal  of  all  other  con- 
flicting provisions,  re^numerated  all  the  ex- 
cluded classes  of  aliens  specified  in  this  sec- 
tion, with  some  additions,  but  specifically 
omitted  the  clause  relating  to  contract  labor- 
ers excluded  under  Act  Cong.  Feb.  26,  1885, 
eh.  164,  23  Stat.  L.  332,  3  Fed.  Stat. 
Annot.  298.  The  Congressional  Becord  (page 
3205),  as  to  the  passage  of  the  Act  of  1903, 
showed  that  the  omission  was  intentional,  but 
that  Congress  thereby  intended  to  leave  intact 
the  contract  labor  laws  as  they  previously 
existed.  It  was  held  that  the  omission  to 
provide  for  the  deportation  of  contract  labor- 


ers in  the  Act  of  1903  ^id  not  repeal  the 
provisions  of  Acts  Cong.  Feb.  26,  1885,  ch. 
164,  23  Stat.  L.  332,  and  March  3,  1891,  ch. 
551,  26  Stat.  L.  1084,  relative  thereto.  In  re 
Ellis,  (1903)  124  Fed.  637.  See  also  (1907) 
26  Op.  Atty.-Gen.  180. 

A  native  of  Porto  Rico  who  was  an  inhabi- 
tant of  that  island  at  the  time  of  its  cession 
to  the  United  States  by  the  treaty  with 
Spain,  of  April  11,  1899,  ^Q  Stat.  L.  1754, 
7  Fed.  Stat.  Annot.  814,  is  not,  upon  her 
arrival  at  the  port  of  New  York,  an  alien 
immigrant,  within  the  meaning  of  the  Act  of 
Congress  of  March  3,  1891,  providing  for  the 
detention  and  deportation  of  alien  immi- 
grants likelv  to  become  public  charges.  Gon- 
zales 0.  Williams,  (1904)  192  U.  S.  1,  24  S. 
Ot.  177,  48  U.  S.  (L.  ed.)  317. 
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Vol.  Ill,  p.  311,  teo.  11. 


Vol.  Ill,  p.  305,  sec.  3. 

Eiception  of  states.  —  The  only  exception 
made  in  the  contract  labor  laws  in  favor  of 
■Utes  is  contained  in  this  8ectio^  and  section 
«  of  the  Act  of  March  3,  1903,  ch.  1012,  32 
Stat.  L.  1213,  10  Fed.  Stat.  Annot  104,  in 


reference  to  advertisements  printed  and  pub- 
lished in  foreign  countries,  stating  the  induce- 
ments they  offer  for  immigration.  (1907)  26 
Op.  Atty.-Gen.  181. 


Vol.  Ill,  p.  310,  sec.  10, 

Immigrants  defined.  —  This  section  applies 
only  to  the  eutry  into  the  United  Sta^tes  of 
immigrants,  who,  according  to  standard  defi- 
nitions of  the  term,  are  persons  removing 
into  the  country  for  the  purpose  of  permanent 
residence,  and  the  penaky  imposed  on  the 
master  of  a  vessel  for  neglecting  to  detain  on 
his  vessel  any  **  alien  who  may  unlawfully 
eome  to  the  United  States  "  on  such  vessel,  or 
to  return  him  to  the  port  from  which  he  came, 
must  be  construed  in  the  light  of  such  gen- 
eral purpose,  and  limited  in  its  application 
to  cases  of  alien  immigrants.  Moffitt  t;. 
U.  g.,  (1904)    128  Fed.  376,  63  C.  C.  A.  117. 

Silent  of  sliipowner's  duty.  —  Shipowners 
who  have  wrongfully  brought  aliens  into  the 
United  States,  and  have  received  them  back 
on  board  the  vessel  for  deportation,  are  not 
made  absolute  insurers  of  the  return  of  the 
immigrants  to  the  port  from  whence  they 
came,  by  this  section  punishing  as  a  misde- 
meanor the  "  neglect "  to  detain  the  persons 
so  received,  or  to  return  them  to  that  port ; 
bqt  nothing  more  is  required  than  a  faithful 
and  careful  effort  to  carry  out  the  duty  so 
imposed.  Hackfeld  v,  U.  S.,  (1905)  197  U. 
8.  442,  25  S.  Ct.  466,  49  U.  S.  (L.  ed.)  826, 
rtJBerting  (1903)  125  Fed.  596,  60  C.  C.  A. 
428,  and  overruHng  Warren  f,  U.  S.,  (C.  C. 
A.  1893)  58  Fed.  559.  Followed  in  Hackfeld 
V.  U.  S..  (1906)   141  Fed.  9,  72  C.  C.  A.  266. 

Svidence  of  violation  of  section.  —  In  Mof- 
fitt V.  U.  8.,  (1904)  128  Fed.  376,  63  C.  C. 
A.  117,  it  appeared  that  the  defendant  was 
indicted  under  this  section  for  neglecting  to 
detain  on  the  steamship  of  which  he  was 
master  an  alien  not  entitled  to  land  in  the 
United  States,  by  reason  of  which  neglect  the 
alien  escaped  and  landed  in  the  United  States. 
On  the  trial  the  following  facts  were  shown 
bv  an  agreed  statement:  When  defendant's 
ship  was  anchored  off  shore  at  a  Mexican 
poit  a  number  of  native  peddlers  came  on 
board  to  sell  their  wares.  When  one  of  them 
eame  on  deck  to  go  ashore  he  found  that  the 
fcssel  had  started  and  proceeded  some  dis- 
tance. Defendant  refused  his  request  thai  he 
be  taken  back  and  landed,  but  promised  to 
stop  and  leave  him  on  the  return  trip,  and 


thereupon  put  him  at  work,  but  without 
placing  him  on  the  crew  list.  On  arriving 
at  San  Francisco  an  immigration  officer  noti- 
fied defendant  not  to  land  the  Mexican  with- 
out permission,  but  the  latter  stated  he  did 
not  wish  to  land,  but  wanted  to  be  taken  back 
home,  and  he  was  not  confined.  Just  before 
the  vessel  sailed,  however,  be  left  it  without 
the  consent  or  knowledge  of  defendant  or  any 
of  his  officers,  and  had  not  returned  when  she 
left  the  port.  It  waa  held  that  such  facts 
were  not  sufficient  to  warrant  the  defendant's 
conviction,  the  alien  not  being  an  immigrant 
within  the  meaning  and  intent  of  the  Act, 
whom  defendant  was  required  to  put  in  irons 
or  keep  under  guard  to  secure  his  return  on 
the  vessel,  and  there  being  no  evidence  or 
claim  that  defendant  did  not  act  in  good 
faith. 

Habeaa  corpns.  —  Whether  the  executive 
officers  of  the  government,  in  deporting  an 
alien  immigrant,  are  proceeding  according  to 
law,  is  a  judicial  question,  which  may  be  in- 
quired into  on  habeas  corpus.  Lavin  v.  Le 
Fevre,   (C.  C.  A.  1903)    126  Fed,  693. 

To  what  country  deported.  —  Under  this 
and  the  following  section  providing  that  all 
aliens  unlawfully  coming  into  the  country 
shall,  if  practicable,  be  immediately  sent 
back  on  the  vessel  by  which  they  were  brought 
in,  and  that  any  alien  unlawfully  coming 
into  the  country  may  be  returned  as  provided 
by  law  at  any  time  within  a  year  thereafter, 
where  alien  immigrants  unlawfully  came  into 
the  country  from  France,  and  alter  being 
temporarily  absent  in  British  Columbia,  re- 
turned within  a  year  of  their  arrival  from 
France,  it  was  held  that  they  were  properly 
deported  to  France.  Lavin  t?.  Le  Fevre, 
(1903)   125  Fed.  693,  60  C.  C.  A.  425. 

Remission  of  fin^a.  —  The  Secretary  of 
Commerce  and  Labor  has  no  power  to  remit  a 
fine  imposed  by  a  United  States  court  upon  a 
steamship  company  for  its  failure  to  detain 
and  return  to  the  country  whence  they  came 
aliens  whose  deportation  has  been  ordered 
under  this  section.  (1908)  26  Op.  Atty.-Gen. 
624. 


Vol.  Ill,  p.  311,  sec.  11. 

Limitatioii.  —  Where  a  proceeding  for  the 
deportation  of  an  alien  as  authorized  by  this 
section  was  not  begun  by  the  .ftei?.ure  of  the 
slien  within  one  year  next  after  his  last  entry 
into  the  United  States,  as  required  by  section 


11,  the  proceeding  was  barred.    In  re  Rumo- 
manno,  (1904)   128  Fed.  528. 

To    whi^t    country   deported.  —  Sfe    und«r 
this  title,  vol.  8,  p.  310,  sec.  10. 


im 


IToi.  Ill,  p.  Hi, 


tMMiGkA  ti6i4. 


Toi.  X,  p.  i6ii,  140.  i 


VoL  lliy  P-  313^     {Decision  excluding  alien  final  unless  reversed  by  Secre* 
tary  of  the  Treasury. '\ 


Concliuiveness  of  decision.  —  The  dedsion 
of  the  Secretary  of  Commerce  and  Labor,  af' 
finning  the  denial  by  the  immigration  officers, 
after  examination,  of  the  right  of  a  person  of 
Chinese  descent  to  enter  the  United  States, 
is  no  less  conclusive  on  the  federal  courts 
under  this  section  in  habeas  corpus  proceed- 
ings when  citizenship  is  the  ground  on  which 
the  right  of  entr^  is  claimed  than  when  the 
ground  is  domicile,  and  the  belonging  to  a 
class  excepted  from  the  Exclusion  Acts.  U. 
S.  V.  Ju  Toy,  (1906)  198  U.  S.  253,  25  S.  Ct. 
644,  49  U.  S.  (L.  ed.)   1040. 

Vol.  X,  p.  102,  sec.  1. 

Citizens  of  the  Philippine  Islands  coming 
to  the  United  States  from  foreign  ports  are 
not  required  to  pay  the  head  tax  prescribed 
bv  this  section.  (1904)  25  Op.  Atty.-Gen. 
1*31. 

Alien  diplomatic  officials.  —  This  section 
applies  as  well  to  alien  officials  coming  into 
the  United  States  on  diplomatic  missions  as 
to  aliens  who  are  private  individuals  and 
come  here  for  other  purposes.  The  duty  thus 
imposed  is  not  a  tax  upon  the  officials  of 
foreign  governments,  but  is  merely  a  charge 
imposed  upon  the  transportation  company  for 
every  passenger  brought  into  the  United 
States  by  it.     (1905)  25  Op.  Attv.-Qen.  370. 

Validity  of  department  regnlations  regard- 
ing head  tax.  —  In  Stratton  r.  Oceanic  Steam- 
ship Co.,  (1905)  140  Fed.  820,  72  C.  C.  A.  241, 

Vol.  X,  p.  103,  SQC.  2. 

Alien  residents.  —  An  alien  who  in  good 
faith  has  acquired  and  maintains  his  resi- 
dence in  the  United  States,  on  his  return  from 
a  temporary  absence  in  a  foreign  country  is 
not  an  alien  immigrant  within  the  meaning 
of  the  immigration  statutes,  but  has  the 
right  to  leave  and  reenter  the  United  States 
with  the  same  freedom  as  a  resident  who  is 
also  a  citizen.  In  re  Buchsbaum,  (1905)  141 
Fed.  221;  Rodgers  v.  U.  S.,  (1907)  152  Fed. 
346,  81  C.  C.  A.  454;  U.  S.  v.  Nakashima, 
(1908)  160  Fed.  842,  87  C.  C.  A.  646.  Contra, 
U.  S.  V,  Williams^  (1911)  186  Fed.  354. 

Where  an  alien  arrived  by  water  at  the 
port  oif  New  York  and  was  subject  to  deporta- 
tion, as  belonging  to  one  of  the  classes  of 
aliens  whose  entry  is  prohibited,  it  was  held 
to  be  no  defense  to  his  deportation  that  he 
had  three  years  before  arrived  in  the  United 
States  by  water,  and  had  remained  for  four 
months,  during  which  he  bought  a  farm,  took 
out  his  first  naturalization  papers,  and  since 
his  second  arrival  he  had  contracted  marriage 
in  the  United  St&tes.  In  re  Kleibs,  (1904) 
128  Fed.  656. 

Insanity  developed  after  debarkation. — 
Under  this  section,  where  an  alien  deserted 
from  the  vessel  on  which  he  was  brought  to 
the  United  States,  but  there  was  no  evidence 
that  he  was  either  insane,  epileptic,  a  pauper, 
or  a  person  likely  to  become  a  public  charge, 
when  the  vessel  arrived  in  port,  or  at  any 


Dtte  process  of  law.  — The  constitutional 
guaranty  of  due  process  of  law  is  not  in- 
fringed by  the  provision  of  this  Act  making 
the  decision  of  the  appropriate  department 
on  the  right  of  a  person  of  Chinese  descent  to 
enter  the  United  States  conclusive  on  the 
federal  courts  in  habeas  corpus  proceedings, 
in  the  absence  of  any  abuse  of  authority  even 
where  citizenship  is  the  ground  on  which  the 
right  of  entry  is  claimed.  U.  S.  v,  Ju  Toy, 
(1905)  198  U.  S.  253,  25  S.  Ct.  644,  49  U.  S. 
(L.  ed.)  1040. 


it  was  held  that  a  regulation  requiring  the 
master  or  owner  of  a*"  vessel  bringing  an  alien 
to  a  port  of  the  United  States  for  the  pro- 
fessed purpose  of  proceeding  directly  there- 
from to  foreign  territory,  to  deposit  the 
amount  of  the  head  tax  with  the  collector 
before  such  alien  shall  be  permitted  to  land, 
the  same  to  be  refunded  on  proof  satisfactory 
to  the  immigration  officer  in  charge  of  said 
port  that  such  alien  has  passed  by  direct  and 
continuous  journey  through  and  out  of  the 
United  States,  was  not  an  amendment  or 
addition  to  the  statute,  but  was  a  reasonable 
and  lawful  regulation  for  the  purpose  of  pro- 
tecting the  United  States  from  fraud  and 
loss,  and  within  the  power  conferred  on  the 
commissioner.  See  also  (1904)  25  Op.  At^.- 
Gen.  109. 


other  time  when  he  was  on  board,  nor  until  a 
month  later,  when  he  was  arrested,  and  when 
he  first  gave  evid^ce  of  insanity,  it  was  held 
that  the  master  was  not  chargeable  with 
bringing  an  alien  not  entitled  to  land  into 
the  United  States.  Waterhouse  v,  U.  8., 
(1908)  169  Fed.  876,  87  C.  C.  A.  56. 

Lithographic  artists.  — In    (1907)    26  Op. 
Atty.-<3€n.  284,  it  was  held  that  two  litho- 

fraphic  artists,  who  came  to  the  United 
tates  in  pursuance  of  a  contract  of  employ- 
ment entered  into  with  the  American  Litho- 
graphic Company,  of  New  York,  their  pas- 
sage being  prepaid  by  that  company,  and  who 
had  been  excluded  upon  the  ground  that 
their  admission  would  be  in  violation  of  this 
section  relating  to  contract  labor,  should  be 
admitted,  it  being  shown  beyond  reasonable 
doubt  that  there  was  not  a  sufficient  number 
of  lithographic  artists  in  the  country  to  meet 
the  demands  of  business. 

Burden  of  proof.  — The  effect  of  the  pay- 
ment of  the  passage  of  an  alien  by  another  is 
to  throw  upon  the  alien  the  burden  of  proof 
that  he  is  not  liable  to  exclusion  for  the  rea- 
sons mentioned  in  this  section,  or  as  a  con- 
tract laborer  under  the  Act  of  Feb.  26,  1885. 
23  Stat.  L.  322,  3  Fed.  Stat.  Annot.  298. 
(1907)  26  Op.  Atty.-Gen.  199. 

Deportation  of  contract  laborers.  —  See  un- 
der this  title,  1900  Supp.,  p.  162,  sec.  2. 
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IMMIGRA  TION. 


Vol.  Z,  p.  104»  MO.  5. 


Vol.  X,  p.  103,  sec.  3. 

KepeaL  —  This  section  in  so  far  as  it  placed 
no  limitation  on  the  length  of  the  holding  of 
a  female  alien  for  prostitution  for  which  the 
bolder  might  be  prosecuted,  was  repealed  by 
Act  Feb.  20,  1907,  ch.  1134,  sec.  32,  34  Stat. 
L.  911,  1909  Supp.  Fed.  Stat.  Annot.  178, 
requiring  that  the  offense  of  holding  must 
hafe  be^  committed  within  three  years  after 
the  alien  entered  the  United  States.  Ex  p. 
Lair,  (1910)   177  Fed.  789. 

Element  of  offenses.  —  To  warrant  the  con- 
viction of  a  defendant  charged  with  a  viola- 
tion of  this  section  where  the  charge  is  that 
of  holding  a  woman  so  imported  by  the  de- 
fendant and  another  for  the  purposes  of  pros- 
titution, it  must  be  shown  that  the  defend- 
ant, either  alone  or  in  connection  with  such 
other,  knowingly  and  wilfully  imported,  or 
caused  to  be  imported,  such  woman  for  the 
purposes  of  prostitution,  and  thereafter,  to 


effect  the  object  of  such  illegal  importation, 
knowingly  and  wilfully  held  such  woman  for 
such  purposes.  It  is  not  necessary  that  the 
defendant  should  have  detained  such  woman 
by  physical  force,  but  it  is  sufficient  to  con- 
stitute a  holding  within  the  meaning  of  the 
statute  if  such  woman  was  detained  for  the 
purpose  of  prostitution  by  physical  i^neans  ap- 
plied to  her  either  directly  or  indirectly  by 
defendant,  or  by  threats,  express  or  implied, 
directly  made  to  her  by  defendant,  or  by 
commands  made  to  her  directly  or  indirectly 
by  defendant,  and  calculated  and  operating  to 
restrain  her  freedom  of  action  and  will.  To 
warrant  a  conviction  for  attempting  to  hold 
the  same  proof  is  required,  except  that  it  is 
not  necessary  that  the  means  used  should 
have  been  successful.  U.  S.  v.  Giuliani, 
(1006)  147  Fed.  694. 


Vol.  X,  p.  104,  sec.  4. 

Constmction  of  statute.  —  A  person  is  not 
liable  for  penalty  under  this  and  the  follow- 
ing section,  unless  in  addition  to  assisting, 
encouraging,  or  soliciting,  it  is  also  charged 
that  the  immigration  is  **  by  reason  "  of  an 
offer,  solicitation,  promise,  or  agreement  to 
or  with  him,  or  that  the  immigration  has 
been  in  order  that  the  immigrant  may  per- 
form labor  or  service  by  reason  of  an  offer, 
solicitation,  promise,  or  agreement  to  or  with 
him.  Damborough  v,  Benn,  (C.  C.  A.  1911) 
187  Fed.  580. 

Transportation  paid  by  state.  —  A  state 
may  prepay  the  passage  of  an  alien  immi- 
grant out  of  its  public  funds,  provided  he  is 
qualified  in  other  respects,  the  advertisement 
being  lawful,  and  neither  the  state,  nor  its 
officers,  nor  anyone  else  having  otherwise 
solicited  or  encouraged  the  immigration. 
The  status  of  such  an  immigrant  would  be 
the  same  as  that  of  any  other  alien  lawfully 
admitted  to  this  country.  (1907)  26  Op. 
Atty.-Gen.  199.  See  also  (1907)  26  Op.  Atty.- 
Gen.  181. 

"Person.'*  —  The  word  "person"  in  this 
section  does  not  include  a  state,  but  it  does 
include  an  officer  of  a  state  professing  to  act 


under  its  authority.  (1907)  26  Op.  Atty.- 
Oen.  199. 

Alien  residents  temporarily  absent  —  In  U. 
S.  V.  Aultman  Co.,  (1906)  143  Fed.  922,  af- 
firmed 148  Fed.  1022,  79  C.  C.  A.  467,  it  was 
held  that  this  section  did  not  apply  to  a  man 
who  entered  the  United  States  as  an  immi- 
grant from  Qermany  when  young  and  re- 
mained continuously  domiciled  and  working 
in  this  country  for  twelve  or  more  years, 
although  without  becoming  naturalized,  and 
who  then  went  temporarily  into  Canada, 
where  he  had  been  for  two  weeks  when  the 
contract  alleged  to  be  in  violation  of  the 
statute  was  made. 

Promise  to  father  of  immigrant.  —  Where 
the  immigration  of  an  alien  minor  was  pro- 
cured by  reason  of  an  agreement  with  him 
through  his  father,  who  was  the  owner  of  his 
services,  no  promises  or  offers  save  those 
made  to  him  "through  his  father"  as  the 
person  entitled  to  his  services  being  shown, 
his  immigration  was  not  obtained  by  means 
of  any  promise  or  agreement  "with  him," 
and  was  therefore  not  a  violation  of  the 
statute.  Damborough  v.  Benn,  (0.  C.  A. 
1911)  187  Fed.  680. 


Vd.  X,  p.  104,  sec.  5. 

Vatvre  of  action  for  recovering  of  penalty. 
—  The  penalty  incurred  under  this  section 
may  be  recovered  by  a  civil  action  of  debt 
brought  by  the  United  States.  Hepner  v.  U. 
8.,  (1909)  213  U.  S.  103,  29  S.  Ct.  474,  53 
U.  8.  (L.  ed.)   720. 

Payment  of  transportation. — The  pay- 
BMnt  of  an  alien's  transportation  to  enable 
him  to  come  to  the  United  States,  though  one 
of  the  acts  declared  unlawful  by  section  4  of 
this  Act,  is  not  an  act  for  which  a  penalty  is 
incurred  under  this  section  unless  it  amounts 
to  an  assistance,  encouragement,  or  solici- 
tatioD  of  the  alien's  inunigration  with  knowl- 
•4|e,  etc..  ox  in  order  that  tb«  aUeu  may  per- 


form labor  or  service  by  reason  of  an  offer, 
solicitation,  promise,  or  agreement  to  or  with 
him.  Damborough  v.  Benn,  (C.  C.  A.  1911) 
187  Fed.  680. 

Direction  of  verdict.  —  The  trial  court  may 
direct  a  verdict  in  favor  of  the  government 
plaintiff  in  an  action  of  debt  to  recover  the 
penalty  incurred  under  sections  4  and  5  of  this 
Act  for  inducing  an  alien  to  migrate  to  the 
United  States  for  the  purpose  of  performing 
labor  there,  where  it  appears  by  undisputed 
testimony  that  the  defendant  has  committed 
the  offense  out  of  which  the  cause  of  action 
arises.  Hepner  f,  U.  S.,  (1909)  213  U.  S, 
103,  29  S,  Ct,  474,  63  U,  S.  (L,  ed,)  720. 
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Vol.  X,  p,  IM,  Aee.  6, 


IMMIGRA  TION. 


Vol.  X,  p.  105,  see.  10. 


Vol.  X,  p.  104,  sec.  6. 

Advertiaement  by  tftate.  —  It  is  lawful  for 
a  state  to  advertise  its  indtioeiiKnts  to  immi- 
gration, and  to  set  forth,  as  part  of  such  ad- 
vertisement, the 'scale  of  wages  generally  pre- 
vailing within  its  territory.  The  status  of 
immigrants  induced  to  come  to  this  country 
bv  reason  of  such  advertisements  would  be 
the  same  as  that  of  any  other  aliens  lawfully 
admitted  to  the  United  States.  (1007)  26 
Op.  Atty.-Gen.  181;  (1907)  26  Op.  Atty.-G^n. 
190. 

The  contribution  of  money  by  iadividuals 
to  a  state  fund,  to  be  used  by  the  state  in 
advertising  its  indue^ments  to  immigrants, 
which  advertisement  could  not  lawfully  be 
published  by  private  persons,-  and  to  repay 
the  passage  of  aliens  attracted  by  such  ad- 
vertisement}  though  without  promise  of  em- 
ployment, express  or  implied,  would  amount 
to  encouraging  or  assisting  immigration  in 
the  form  prohibited  by  this  section  and  ren- 
der   the   parties   contributing   liable   to    the 

Vol.  X,  p.  105,  sec.  9. 

This  section  is  constitutional.  —  Oceanic 
Steam  Nav.  Co.  t;.  Stranahan,  (1909)  214  U. 
S.  320,  29  S.  Ct.  671,  63  U.  S.  (L.  ed.)  1013, 
affirming  (1907)  166  Fed.  428;  International 
Mercantile  Marine  Co.  r.  Stranahaui  (1909) 
214  U.  S.  344,  29  S.  Ct.  078,  53  U.  S.  (L.  ed.) 
1024,  affirming  (1907)  155  Fed.  428. 

Bnforcelnent  by  administrative  rather  than 
judicial  officers.  —  The  provision  in  this  Act 
empowering  the  Secretary  of  the  Treasury 
(now  Secretary  of  Commerce  and  Labor)  to 
exact  a  money  penalty  for  bringing  into  the 
United  States  an  alien  afflicted  with  a  loath- 
some or  dangerous  contagious  disease,  in  vio- 
lation of  this  section,  when  the  official  medical 
examination  at  the  port  of  arrival  shows  that 
the  alien  was  suffering  from  the  disease  at 
the  time  of  embarkation,  the  existence  of 
which  might  have  been  detected  by  a  compe- 
tent medical  examination  then  made,  as  the 
statute  requires,  does  not  render  such  statute 
open  to  the  objection  that  it  defines  a  crimi- 
nal offense,  and  authorizes  a  purely  admin- 
istrative officer  to  determine  whether  the  de- 
fined crime  has  been  committed,  and  if  so,  to 

Vol.  X,  p.  105,  sec.  10. 

Due  process  of  law.  ~  Making  the  official 
medical  examination  at  the  port  of  arrival 
conclusive  for  the  purpose  of  imposing  the 
penalty  enforceable  by  refusing  clearance 
papers  until  paid,  which  is  authorized  by 
section  9,  supra,  for  violating  its  provisions 
by  bringing  into  the  United  States  an  alien 
afflicted  with  a  loathsome  or  contagious  lis- 
ease  from  which  he  was  suffering  at  the  time 
of  embarkation,  the  existence  of  which  might 
have  been  detected  by  means  of  a  competent 
medical  examinafion  then  made,  does  not 
render  such  statute  repugnant  to  U.  S.  Const., 
Fifth  Amendment,  as  taking  property  with- 
out due  process  of  law.  Oceanic  Steam  Nav. 
Co.  t\  Stranahan,  (1909)  214  U.  S.  320,  29 
S.  Ct.  671,  63  U.  S.  (L.  ed.)  1013,  a^rming 
(1907)    155  Fed.  428;  International  Mercan- 


penalties  provided  by  section  5.  (1907)  26 
Op.  Atty.-Gen.  199. 

"Promise  of  employment."  —  The  words 
"promise  of  employment"  in  this  section 
are  used  in  a  broaid  sense,  meaning  not  merely 
an  offer  of  employment  which,  by  acceptance, 
would  create  a  contract  enforceable  against 
some  definite  person  or  persons,  but  any 
form  of  words  which  might  be  reasonably 'im- 
derstood  as  holding  out  to  a  possible  immi- 
grant t>he  prospect  of  assured  employment. 
(1907)   26  Op.  Atty.-Gen.  199. 

Effect  upon  immigrants.  —  There  is  nothing 
in  this  Act,  or  in  any  previous  Act,  which 
would  authorize  the  exclusion  of  alien  immi- 
grants because  the  immigration  was  induced 
by  advertisement,  or  even  by  solicitation  or 
promise  of  employment,  unless  there  was  an 
enforceable  contract  existing  at  the  time  of 
application  for  admission  requiring  them  to 
render  service  as  laborers.  (1907)  26  Op. 
Atty.-Gen.  199. 


inflict  a  punishment.  Oceanic  Steam  Nav. 
Co.  r.  Stranahan,  (1909)  214  U.  S.  320,  29 
S.  Ct.  671,  53  U.  S.  (L.  ed.)  1013,  affirming 
(1907)  155  Fed.  428;  International  Mercan- 
tile Marine  Co.  v.  Stranahan,  (1909)  214  U. 
S.  344,  29  S.  Ct.  678,  53  U.  S..  (L.  ed.)  1024, 
affirming   (1907)    165  Fed.  428. 

Rules  controlling  enforcement.  —  The  en- 
forcement of  the  exaction  of  one  hundred  dol- 
lars which  the  Secretary  of  the  Treasury 
(now  Secretary  of  Commerce  and  Labor)  is 
authorized  by  this  section  to  impose  for 
violations  of  its  provisions  against  bring- 
ing into  the  United  States  aliens  afflicted  with 
loathsome  or  dangerous  contagious  diseases, 
is  not  necessarily  governed  by  the  rules  con- 
trolling in  criminal  prosecutions  merely  be- 
cause such  exaction  is  a  penalty.  Oceanic 
Steam  Nav.  Co,  v.  Stranahan,  (1909)  214  U. 
S.  320,  29  S.  Ct.  671,  53  U.  S.  (L.  ed,)  1013, 
affirming  (1907)  155  Fed.  428;  International 
Mercantile  Marine  Co,  v.  Stranahan,  (1909) 
214  U.  S.  344,  29  S.  Ct.  678,  53  U.  S.  (L.  ed.) 
1024,  affirming  (1907)  155  Fed.  428. 


tile  Marine  Co.  v,  Stranahan,  (1909)  214  U. 
S.  344,  29  S.  Ct.  678,  53  U.  S.  (L.  ed.)  1024, 
affirming  (1907)   155  Fed.  428. 

Construction  of  word  **  final."  —  In  the  pro- 
vision of  this  section  making  the  decision  of 
the  board  of  special  inquiry  based  upon  the 
certificate  of  the  examining  medical  officer 
final  as  to  the  rejection  of  aliens  affected  with 
a  loathsome,  dangerous  contagious  disease, 
the  word  "  final "  is  not  used  in  such  broad 
sense  as  to  deprive  an  alien  so  rejected  of  the 
right  of  appeal  unqualifiedly  given  by  section 
25  of  this  Act,  or  of  the  right  to  invoke  the 
provisions  of  section  37,  relating  to  the  wife 
and  children  of  a  naturalized  alien,  in  a  case 
to  which  such  section  is  applicable.  Rodgera 
r.  U.  S,,  (C.  C.  A.  1907)   157  Fed.  381. 
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Vol  Z,  p.  108,  8M.  do. 


Vol  X,  p.  107,  see.  15. 

Conttnietion  of  iectioiL  —  This  section  and 
ni)e  24  of  the  immigration  regulations  pre- 
scribe ft  penalty  of  ten  dollars  for  each  alien 
on  I'oard  a  vessel  entering  a  port  of  the 
United  States  eonoerning  whom  the  master 
has  either  not  furnished  a  list  or  manifest, 
or  lias  furnished  one  which  does  not  contain 
the  information  required  by  sections  12,  13, 
and  14  of  this  Act,  and  a  collector  of  cus- 
toms has  no  authority  to  impost  a  fine  or  to 


collect  a  sum  of  less  than  that  amount  for 
each  such  violation  of  the  statute.  (1005) 
25  Op.  Atty.-Gen.  33a. 

The  proper  method  of  enforcing  collection 
of  a  penalty  imposed  for  a  violation  of  sec- 
tions 12,  13,  and  14  of  this  Act,  where  pay- 
ment is  refused,  is  by  a  prosecution  for  the 
offense  or  an  action  to  recover  the  penalty. 
(1905)  25  Op.  Atty.-Gen.  336. 


Vol.  X,  p.  108,  sec.  18. 

<*  Landing  from  vesseL"  —  The  words 
"  landing  from  vessel,"  as  used  in  this  section, 
mean  *'  to  go  ashore,"  the  landing  being  com- 
plete the  moment  the  vessel  is  left  and  the 
shore  is  reached.  Niven  r.  U.  S.,  (1909)  160 
Fed.  782,  96  C.  C.  A.  248. 

SulozB.  —  This  section  does  not  apply  to 
seamen  landed  and  placed  in  a  hospital  be- 
eanse  of  illnesd,  who  were  unable  to  return 
to  their  home  i>oft  with  the  vessel  as  in- 
ttnded.  Niven  t?.  U.  S.,  (1909)  169  Fed.  782, 
96  C.  0.  A.  248. 

Safldt  dMetting.  — The  ordinary  case  of  a 
sailor  deserting  while  on  shore  leave  is  not 
comprehended  by  the  provisions  of  this  sec- 
tion, notwithstanding  the  oraission  there- 
from of  the  word  ''  immigrant,"  which  had 
followed  the  word  "  alien "  in  the  earlier 
Acts.  Taylor  r.  U.  S.,  (1907)  207  U.  S.  120, 
28  S.  a.  6S,  62  U.  S.  (t.  ed.)  130,  affirming 
152  Fed.  1,  81  C.  G.  A.  197. 


Vol.  X,  p.  108,  sec.  Id. 

Minot  ehUdreii  of  naturalised  father.  -—  The 
status,  as  aliens,  of  children  bom  in  a  foreign 
eountrv  of  alien  parents  is  not  changed  by 
the  naturalization  of  their  father  as  a  citizen 
of  the  United  States  by  taking  out  his  second 
papers  while  the  children  are  detained  in 
custody  as  immigrants  at  Ellis  Island,  and 
they  ftmain  subject  to  exclusion  under  the 


The  fact  that  an  alien  seaman  deserting 
while  on  shore  leave  was  a  stowawav  under 
order  of  deportation  does  not  bring  the  case 
within  the  provisions  of  this  section,  making 
it  the  duty  of  any  officer  in  charge  of  any 
vessel  bringing  an  alien  to  the  United  states 
to  adopt  precautions  to  prevent  the  landing 
of  such  alien  at  any  time  or  place  other  than 
that  designated  by  the  immigration  officers, 
and  punishing  him  if  he  lands  or  permits 
to  land  any  alien  at  any  other  time  or  place. 
Taylor  r.  U.  S.,  (1907)  207  U.  S.  120,  28  S. 
Ct.  53,  52  U.  S.  (L.  ed.)  130,  affirming  152 
Fed.  1,  81  C.  C.  A.  197. 

Where  there  was  no  evidence  that  any  one 
connected  with  a  vessel  from  which  an  alien 
escaped  into  the  United  States  permitted  or 
in  any  way  connived  at  the  alien's  desertion, 
neither  the  master  nor  the  agents  of  the  ves- 
sel were  guilty  of  an  offense  under  section  18. 
Waterhouse  v.  U.  S.,  (1908)  159  Fed.  876, 
87  C.  C.  A.  66. 


immigration  laws  for  a  dangerous  contagious 
disease  contracted  before  their  embarkment, 
such  children  not  being  affected  by  R.  S.  sec. 
2172,  5  Fed.  Stat.  Annot.  209,  which  nrovides 
that  the  minor  children  of  persons  duly  natu- 
ralized "if  dwelling  in  the  United  States" 
shall  be  considered  as  citizens  thereof.  U.  S. 
V.  Williams,  (1904)   132  Fed.  894. 


Vol.  X,  p.  108,  sec.  20. 

Sq^t  to  hearing.  —  Where  an  alien  had  de- 
serted from  the  crew  of  a  vessel  on  which 
be  was  brought  into  the  United  Statesi  and 
had  been  at  large  in  the  country  for  a  month 
before  he  developed  insanity,  when  he  was 
arrested  and  ordered  deported  by  the  Secre- 
tary of  Commerce  and  Labor,  it  was  held  that 
the  aeeretarjr'e  deoision  was  not  conclusive 
on  the  alien;  the  secretary,  as  an  executive 
officer,  being  without  power  within  the  time 
limit^  by  statute  to  order  the  deportation  of 
an  alien  without  giTing  him  an  opportunity 
to  be  heard  on  the  questions  involving  his 
right  to  remain  in  the  United  States.  Water- 
house  r.  U.  S.,  (1908)  159  Fed.  876,  87  C.  C. 
A.  56. 

Mcaidat  ^  term  'tran8ponatimL'*--tn 
U.  8.  t.  Hamburg  American  tine,  (1908)  159 
Fed.  104,  86  C.  C.  A.  294,  it  was  held  that 
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the  term  "transportation,"  as  used  in  this 
section,  should  be  given  its  ordinary  mean- 
ing, viz.,  carriage  from  one  place  to  another, 
and  that  the  phrase  "  cost  of  inland  transpor- 
tation "  therefore  only  includes  the  cost  of 
carrying  the  alien  ftom  the  inland  place 
where  he  was  found  to  the  port  of  deporta- 
tion, and  that  the  government  was  therefore 
not  entitled  to  recover  under  such  section 
from  the  steamship  company  bringing  the  de- 
ported alien  into  the  United  States  any  part 
of  the  traveling  expenses  of  an  officer  sent 
to  brinff  the  alien  to  the  port  of  deportation. 
Finality  of  decision.  —  The  direction  of  the 
Secretary  of  Commerce  and  Labor  that  an 
alien  should  be  deported  on  the  vessel  by 
which  he  was  brought  to  the  United  States 
is  not  Conclusive  on  the  officers  and  agents  of 
the  vessel,  neither  of  whoni  has  been  a  part^ 


Vol.  Z,  p.  108,  iM.  SO. 
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1909  Bnpp.,  p.  168,  mo.  8. 


to  the  proceedings  before  the  secretary. 
Waterhouse  v,  U.  S.,  (1908)  159  Fed.  876,  87 
C.  C.  A.  56. 

Limitation.  —  Under  this  section  which 
provides  that  any  alien  who  shall  come  into 
the  United  States  "  in  violation  of  law  "  may 
be  deported  at  any  time  within  two  years 
after  arrival,  and  section  21  which  provides 
that  the  Secretary  of  Commerce  and  Labor 


shall  deport  aliens  found  in  the  United  States 
"  in  violation  of  this  Act "  within  three 
years  after  landing,  a  "  deportation  "  fo^  en- 
tering in  violation  of  any  ptior  law  can  only 
be  mad^  within  two  years,  which  means  the 
actual  deportation,  and  not  merely  the  com- 
mencement of  proceedings.  Botis  v,  Davies, 
(1909)   173  Fed.  996. 


Vol.  X,  p.  109,  sec.  21. 

Limitation.  —  The  time  fixed  in  this  section  was  held  to  ffOYem  the  deportation  of  an  alien 
who  landed  March  3,  1907.zU.  S.  r.  Redfern,  (1910)  180  ^.  506. 


Vol.  X,  p.  109,  sec.  22. 

Validity  of  departmeni  regulations  regarding  head  tax.— See  under  this  title,  vol,  10, 
p.  102,  sec.  1. 


Vol.  X,  p.  110,  sec.  25. 

Res  adjudicate.  —  Pearson  r.  Williams, 
(1906)  202  U.  S.  281,  26  S.  Ct.  608,  50  U.  S. 
(L.  ed.)  1029,  affirming  (1905)  136  Fed.  734, 
69  C.  C.  A.  386,  set  out  in  the  original  note. 

Conduaiveneaa  of  findings.  —  The  rule  that 
the  finding  of  immigration  inspectors  that 
a  person  apprehended  for  deportation  is  a 
Chinese  person  not  entitled  to  enter  the 
United  States,  when  afiirmed  by  the  Secretary 
of  Commerce  and  Labor,  is  final,  does  not 
prevent  a  citizen  of  the  United  States  from 
invoking  the  protection  of  the  courts  to  se- 
cure his  right  to  live  within  the  boundaries 
of  his  own  country,  guaranteed  by  the  Con- 
stitution. Ew  p.  Lung  Wing  Wun,  (1908) 
161  Fed.  211. 

Information  of  right  to  appeal.  —  Under 
this  section  and  rule  7  of  the  regulations  es- 
tablished thereunder  by  the  Secretary  of  Com- 
merce and  Labor,  an  immigrant  who,  on  ex- 
amination by  a  board  of  special  inquiry,  has 
been  denied  the  right  to  enter  the  United 
States,  has  the  right  to  be  informed  that  he 
has  a  right  of  appeal  therefrom,  and  the  fact 
that  he  has  been  so  informed  must  be  entered 
of  record  in  the  minutes  of  the  board's  pro- 
ceedings, and  withholding  of  that  right  pre- 
cludes, finality  in  the  decision  of  the  board 


which  may  in  such  case  be  reviewed  by  the 
courts  on  a  writ  of  habeas  corpus.  Rodgers 
V.  U.  a,  (1907)  152  Fed.  346,  81  C.  C.  A.  454. 

Questions  of  fact.  —  Congress  has  by  the 
immigration  statutes  lawfully  conferred  upon 
executive  officers  final  and  exclusive  jurisdic- 
tion to  hear  and  determine  whether  any  par- 
ticular individual  is  an  alien  or  a  citiasen  in 
so  far  at  least  as  such  determination  depends 
upon  conclusions  which  may  be  reached  upon 
disputed  questions  of  fact.  Ew  p.  Watchom, 
(1908)  160  Fed.  1014;  U.  S.  v.  Sprung,  (C. 
C.  A.  1910)  187  Fed.  903,  reversing  (1909) 
182  Fed.  330. 

Habeas  corpus.  —  In  Chin  Yow  v.  U.  S., 
(1908)  208  U.  S.  8,  28  S.  Ct.  201,  52  U.  S. 
(L.  ed.)  369,  it  was  held  that  habeas  corpus 
should  be  granted  by  the  federal  courts  to  a 
Chinese  person,  claiming  to  be  a  citizen  of 
the  United  States,  who  had  arbitrarily  been 
denied  such  a  hearing  and  opportunity  to 
prove  his  right  to  enter  the  United  States  as 
the  Exclusion  Acts  demand,  and  had  been 
placed  in  custody  of  a  steamship  company, 
to  be  returned  to  China,  pursuant  to  the  de- 
cisions of  the  Commissioner  of  Immigration 
and  the  Department  of  Commerce  and  Labor. 


Vol.  X,  p.  112,  sec.  37. 

Minor  children  of  naturalised  father.  — See  under  this  title,  voL  10,  p.  108,  sec.  19. 


1909  Supp.,  p.  161,  sec.  1. 

Deserting  seaman.  — This  section  does  not 
render  the  owner  of  a  vessel  liable  for  the  tax 
upon  an  alien  seaman  who  deserts  after  reach- 
ing this  country,  in  the  absence  of  any  evi- 
dence that  the  officers  of  the  vessel  had  reason 


to  suppose  that  the  seaman  made  the  voyage 
with  tne  intention  of  so  gaining  admission, 
or  that  such  intention  in  fact  existed.  U.  S. 
V,  International  Mercantile  Marine  vCo., 
(1909)  171  Fed.  841,  96  C.  C.  A.  420. 


1909  Supp.,  p.  162,  sec.  2. 

Construction.  —  The  immigration   statutes  This  and  other  sections  of  this  Act  regn- 

should  be  strictly  construed.    Redfern  v,  Hal-  lating   the   immigration   of   aliens   into   the 

pert,  (C.  C,  A,  1911}  186  Fed.  150.  Unit^  States,  and  providing  for  the  depor-* 


1900  teff.,  p.  16S,  MO.  8. 


IMMIGRA  TION. 


1909  Biipp.,  p.  168,  MO.  8. 


Ution  of  alien  prostitutes  and  such  as  be- 
come public  charges  within  three  years,  etc., 
were  a  re-enactment  and  extension  of  Act 
Cong.  March  3,  1903,  ch.  1012,  32  Stat.  L. 
1213,  10  Fed.  Stat.  Annot.  102,  and  prior 
kg^islation  on  the  same  subject  enacted  in  the 
iight  of  the  construction  placed  on  the  prior 
ads  by  the  courta.  Looe  Shee  v.  North, 
(1909)  170  Fed.  566,  95  C.  C.  A.  646. 

The  construction  of  the  provision  of  this 
seetion  for  the  deportation  of  aliens  likely  to 
become  a  public  charge  to  include  persons 
likely  to  become  criminals  does  ndt  conflict 
with  the  provision  for  exclusion  of  an  alien 
convicted  of  crime.  U.  S.  t*.  Williams,  (1910) 
175  Fed.  274. 

Paastge  paid  by  state.  —  The  payment  of 
passage  money  of  immigrants  by  a  state  with 
its  funds  is  not  prohibited  by  this  section, 
kt  its  payment  with  funds  contributed  by 
any  society  or  association  renders  the  immi- 
grant liable  to  exclusion,  even  though  the 
payment  be  made  through  the  agency  of  the 
state  or  its  officers,  and  although  the  immi- 
grant would  otherwise  be  entitled  to  admis- 
aion.  The  same  prohibition  does  not  extend, 
however,  to  the  payment  of  passage  money  by 
individnals,  wlvBther  directly  through  the 
agency  of  a  state,  provided  their  action  is, 
and  is  shown  to  be,  in  good  faith  individual, 
and  not  attended  by  such  combination  or  con- 
cert of  action  as  would  make  it  substantially 
the  act  of  an  association  or  a  society.  ( 1907 ) 
26  Op.  Atty.-Gen.  199. 

Borden  of  proof.  —  While  the  payment  of 
an  immigrant's  passage  out  of  state  funds 
does  not  itself  require  his  exclusion,  yet  such 
payment  operates  to  throw  upon  the  immi- 
grant the  burden  of  showing  that  he  does 
not  come  within  any  of  the  otherwise  ex- 
cluded classes,  such  as  paupers,  etc.,  specifi- 
cally excluded  by  the  Act  (1907)  26  Op. 
At^.^n.  410. 

Under  this  section  a  person  whose  passage 
is  paid  by  another  must  be  prepared  to  show, 
not  merely  that  he  does  not  come  within  any 
of  the  categories  of  immigrants  to  be  ex- 
cluded, but  also  that  his  passage  was  not 
paid,  directly  or  indirectly,  by  a  corporation, 
association,  society,  municipality,  or  foreign 
govemment.     (1907)  26  Op.  Atty.-Gen.  199. 

Promise  of  employment  by  state  officer. — 
An  alien  who  arrived  at  New  Orleans  from 
Cnba  on  Aug.  5,  1907,  his  passage  money  hav- 
ing been  paid  by  an  agent  of  the  Louisiana 
State  Board  of  Agriculture  and  Immigration 
out  of  funds  appropriated  by  that  state,  the 
agent  having  assured  the  alien  of  employment 
vpon  his  arrival,  which  assurance  operated  as 
a  material,  if  not  the  principal,  inducement 
to  his  immigration,  the  expectation  being 
tbat  the  employer  would  loan  the  alien  the 
■mn  ao  advanced  for  the  reimbursement  of  the 
atate,  was  held  not  to  be  entitled  to  admis- 
aion  to  the  United  States.  (1907)  26  Op. 
Atty.-Gen.  410. 

Co&txact  of  emplojniient  unnecesaary. — 
The  classes  of  aliens  excluded  by  this  section 
inchide  ''aliens  solicited  or  induced  to  immi- 
grate by  reason  of  offers  or  promises,  even 
if  there  is  no  contract  of  employment." 
(1907)  26  Op.  Atty.-Gen.  410. 
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"  Likely  to  become  a  public  charge.''  —  The 
provision  in  this  seetion  for  the  deportation 
of  aliens  "  likely  to  become  a  public  charge  " 
is  not  limited  to  likelihood  to  become  a 
pauper,  but  extends  to  likelihood  to  become 
periodically  inmates  of  prisons  as  a  result  of 
crime.  U.  S.  v.  Williams,  (1910)  176  Fed. 
274. 

Children  of  naturalized  parents.  —  Under 
Act  March  2,  1907,  ch.  2534,  sec.  6,  34  Stat. 
L.  1229,  1909  Supp.  Fed.  Stat.  Annot.  68, 
providing  that  a  child  born  without  the 
United  States  of  alien  parents  shall  be 
deemed  a  citizen  by  virtue  of  the  naturalisa- 
tion  of  the  parent  taking  place  during  the 
minority  of  the  child,  provided  that  the  citi- 
zenship of  such  child  shall  begin  when  he 
begins  to  reside  permanently  in  the  United 
States,  until  a  minor  child  of  a  naturalized 
parent  has  begun  to  reside  permanently  in  the 
United  States  he  is  an  alien,  and  he  cannot 
begin  to  so  reside  if  he  belongs  to  a  class  of 
aliens  debarred  from  entry,  and  the  naturali- 
zation of  a  father  will  not  permit  his  minor 
child  born  abroad,  and  remaining  in  the 
country  of  his  nativity  until  after  the  natu- 
ralization, to  come  into  the  United  States  if 
prohibited  from  entering  by  Act  Feb.  20,  1907, 
ch.  1134,  34  Stat.  L.  898,  excluding  from  ad- 
mission into  the  United  States  persons  be- 
longing to  enumerated  classes.  U.  S.  v, 
Rodgers,  (C.  C.  A.  1911)  185  Fed.  334,  a/- 
iitming  (1910)   182  Fed.  274. 

Married  women.  —  Where  the  relator  was 
married  to  her  husband  in  Cuba,  and  he  had 
already  entered  the  United  States  and  was 
employed,  earning  daily  wages  sufficient  to 
prevent  himself  and  his  wife  from  becoming 
public  charges,  and  both  were  strong,  healthy, 
and  intelligent,  it  was  held  that  the  relator 
was  also  entitled  to  enter.  U.  S.  m,  Bedfern, 
(1910)   180  Fed.  500. 

Prostitute  —  wife  of  citisen.  —  Where  an 
alien  female  was  found  practicing  prostitu- 
tion in  the  United  States  within  three  years 
after  her  entry,  it  was  held  that  she  was  sub- 
ject to  deportation  though  her  status  at  the 
time  of  entry  as  the  wife  of  a  citizen  of  the 
United  States  entitled  her  to  enter.  Looe 
Shee  r.  North,  (1909)  170  Fed.  566,  96  C. 
C.  A.  646. 

Evidence  of  prostitution.  —  Evidence  that 
an  alien  female  was  found  practicing  prosti- 
tution within  three  years  after  her  entry  was 
held  to  be  evidence  that  she  was  a  prostitute 
when  nhe  entered  the  United  States,  and  was 
therefore  subject  to  deportation  as  provided 
by  this  Act.  Looe  Shee  r.  North,  (1909)  170 
Fed.  566,  95  C.  C.  A.  646. 

Aliens  not  destined  for  tJnited  States. — 
The  immigration  laws  apply  only  to  aliens 
applying  for  landing  within  the  United  States 
as  their  destination,  so  that  an  alien  listed 
on  a  ship's  manifest  and  ticketed  for  Hali- 
fax, on  being  refused  admission  to  enter  Can- 
ada, not  having  disavowed  any  intention  to 
land  there,  and  not  having  questioned  the 
jurisdiction  of  the  Dominion  government  in 
directing  his  deportation,  was  not  entitled  to 
his  release  on  habeas  corpus  from  the  cus- 
tody of  the  officers  of  the  steamship  while 
temporarily    in   port    \\\    the   United   States 
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pending  his  deportation  to  the  place  from 
whence  he  came  in  accordance  with  the  di- 
rection of  the  Dominion.  U.  S.  r.  Fielding, 
(1909)   175  Fed.  290. 

Deportation  of  contract  laborers.  —  Neither 
Immigration  Act  March  3,  1903,  ch.  1012,  32 
Stat.  L.  1213,  10  Fed.  Stat.  Annot.  102,  nor 
this  section  authorizes  the  deportation  as  a 
contract  laborer  of  an  alien  who  entered  the 
United  States  before  the  later  Act  took  ef- 
fect; the  former  containing  no  provision 
whatever  in  that  regard,  and  the  latter,  while 
making  such  provision,  also  expressly  pro- 
viding, in  section  28,  that  it  shall  not  be  con- 
strued to  affect  "  any  act,  thing,  or  matter 
.  .  .  done  or  existing"  at  the  time  of  its 
taking  effect,  but  that  the  same  shall  be  gov- 
erned by  prior  laws,  which  are  continued  in 
force  for  that  purpose.  Botis  r.  Davies, 
(1909)   173  Fed.  996. 

An  alien  upon  promise  to  employ  him  on 
arrival  in  this  country  at  stipulated  wages  in 
a  definite  occupation,  made  by  one  who  ad- 
vanced him  money  for  his  passage,  secured 
by  mortgage  on  his  property,  and  who  ac- 
companied him  on  his  journey,  came  to  this 
country,  went  to  work  for  such  person  at  the 
stipulated  wages  and  designated  occupation, 
repaid  the  a^anoe  out  of  his  wages,  and 
continued  in  the  employment  of  the  person 
who  made  the  promise  and  advance  for  a 
year.  It  was  held  that  he  was  a  contract 
laborer,  expressly  excluded  by  this  section. 
Ex  p.  George,  (1910)   180  Fed.  785. 

Crhninale.  —  Proof  that  an  alien,  prior  to 
his  immigration,  committed  a  single  act  of 
fornication  or  adultery  in  the  country  from 
which  he  emigrated,  was  held  to  be  insuffi- 
cient to  justify  his  deportation  as  an  alien 
having  been  convicted  of  or  having  admitted 
committing  a  felony  or  other  crime  or  mis- 
demeanor involving  moral  turpitude.  U.  S. 
V.  Sibray,  (1910)   178  Fed.  144. 

Conviction  of  crime  in  foreign  country  after 
admission.  —  The  provisions  of  this  section 
excluding  from  admission  persons  '*  who  have 
been  convicted  of  or  admit  having  committed 


a  felony  or  other  crime  or  misdemeanor  in- 
volving moral  turpitude,"  and  of  section  20 
requirmg  the  deportation  of  any  alien  who 
shall  enter  the  United  States  in  violation  of 
law,  do  not  authorize  the  deportation  of  an 
alien  because  of  his  conviction  of  a  fek>ny  in 
the  country  from  which  he  came  after  his  ad- 
mission into  the  United  States.  Ew  p.  Koer- 
ner,  (1909)   176  Fed.  478. 

Superintendent  of  lumbering  company.— 
An  alien  induced  to  come  to  the  United  States 
by  promise  of  employment  as  superintendent 
01  a  lumbering  company,  conditioned  that  he 
must  be  a  competent  woodsman,  logger,  and 
mill  man,  and  must  be  a  first-class  mechanic, 
does  not  come  within  the  provisions  of  this 
section,  provided  the  agreement  does  not  re- 
quire him  to  perform  manual  labor.  The 
provisions  of  the  statute  are  limited  to  man- 
ual labor,  skilled  or  unskilled.  (1909)  27 
Op.  Atty.-Gten.  383. 

Hawaii  — In  (1909)  27  Op.  Atty.-Gen.  479, 
it  was  held  that  the  President  was  author- 
ized to  sign  a  blank  form  of  letter  addressed 
.to  officers  of  the  United  States  abroad  com- 
mending to  their  favorable  consideration  an 
agent  of  the  Hawaiian  government,  who  was 
being  sent  to  the  Azores  and  Madeira  to  make 
arrangements  for  the  transportation  of  im- 
migrants from  those  islands  to  Hawaii,  their 
passage  being  prepaid  by  the  Hawaiian  gov- 
ernment, and  their  immigration  being  in- 
duced solely  by  a  representation  of  the  re- 
sources of  Hawaiian  Islands  and  the  indus- 
trial conditions  existing  there,  without  any 
offer  or  promise  of  employment  being  made 
to  any  of  them,  such  persons  to  have  perfect 
freedom  of  action  in  choosing  their  places  of 
residence  and  vocations. 

Chinese.  —  The  provisions  of  this  section 
excluding  alien  immigrants  afflicted  with  cer- 
tain diseases,  etc.,  are  applicable  to  Chinese 
immigrants  otherwise  entitled  to  admission. 
Ex  p.  I.ee  Sheer  Wing,  (1908)  164  Fed.  506; 
Looe  Shee  r.  North,  (C.  C.  A.  1909)  170  Fed. 
566;  Ex  p.  Li  Dick,  (1909)  174  Fed.  074. 


1909  Supp.,  p.  163,  sec.  3. 

Validity  as  to  maintenance  of  prostitute. 
—  Ex  p,  Qouyet,  (1909)  175  Fed.  230;  Ex  p. 
Lair,  (1910)  177  Fed.  789,  both  cases  follow- 
ing Keller  v.  U.  S.,  (1909)  213  U.  S.  138,  29 
S.  Ct.  470,  63  U.  S.  (L.  ed.)  737,  set  out  in 
the  original  note.  • 

Congress  has  power  to  prohibit  the  impor- 
tation of  aliens  for  immoral  or  undesirable 
purposes,  and  to  punish  any  person  who  shall 
import,  or  attempt  to  import,  an  alien  for 
prohibited  purposes.  Ex  p.  Gouyet,  (1909) 
175  Fed.  230. 

Effect  of  marriage  to  citizen.  —  An  alien 
prostitute  who  entered  the  United  States  and 
was  found  an  inmate  of  a  house  of  ill  fame 
and  practicing  prostitution  within  three  years 
after  landing,  having  been  since  lawfully 
married  to  a  native  bom  citizen  of  the  United 
States,  is  to  be  deemed  a  citizen,  and  cannot 

bo  deported  u^der  the  immigration  laws  for 


her  conduct  precious  to  her  marriage.      { 1 909 ) 
27  Op.  Atty.-Gen.  507. 

But  the  Secretary  of  Commerce  and  Labor 
has  authority  to  consider  the  evidence  con- 
nected with  the  marriage  of  an  alien  prosti- 
tute to  a  citizen  of  the  United  States,  and, 
subject  to  the  principle  that  the  validity  of 
the  marriage  is  to  be  determined  by  th«  law 
of  the  place  where  the  contract  is  made,  may 
deport  the  woman  if  the  facts  justify  the  con- 
clusion that  the  ceremony  was  entered  into 
merely  for  the  purpose  of  evading  the  immi* 
gration  law,  and  with  no  intention  on  the 
part  of  the  parties  to  live  together  as  hus- 
band and  wife.  (1909)  27  Op.  Atty.-GJen. 
578. 

Woman  previously  domiciled  in  United 
States.  —  In  a  prosecution  for  the  importa- 
tion of  an  alien  woman  for  the  purpose  of 
prostitution,  in  violntloq  qJ  i,h\f\  aectiop,  it  19 
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not  a  defense  that  such  woman  had  previously 
been  domiciled  for  a  time  in  the  United  States 
and  had  departed  therefrom  with  the  inten- 
tion of  letuming.  U.  S.  V,  Villet,  (1909)  173 
Fed.  500. 

YeBue.  — The  offense  of  importing  a  fe- 
male alien  for  prostitution  in  violation  of  this 
section  is  Gommitted  and  is  complete  the  mo- 
ment the  immigrant  is  landed  in  the  United 
States,  at  which  point  the  offense  is  triable 
nnder  Const.,  art.  3,  sec.  2,  c1.  3,  declaring 
that  the  trial  of  all  crimes  except  cases  of 
impeachment  shall  be  held  in  the  state  where 
the  crime  has  been  committed,  and  the  Sixth 
Amendment,  declaring  that  accused  shall  en- 
joy the  right  to  a  sj^edy  and  public  trial  in 
the  state  and  district  wherein  the  crime  has 
been  committed.  Em  p.  Lair,  (1910)  177 
Fed.  789. 


Indictment.  —  In  Ex  p.  Lair,  (1910)  177 
Fed.  789,  an  indictment  charged  that  peti- 
tioner, in  connection  with  another,  at  Chi- 
cago, iii  the  eastern  division  of  the  northern 
district  of  Illinois,  unlawfully,  etc.,  imported 
into  the  United  States  for  prostitution,  and 
unlawfully,  etc.,  did  hold  from  Jan.  1,  1906, 
until  July  15,  1907,  pursuant  to  such  illegal 
importation,  in  a  house  of  prostitution  in 
Chicago,  for  the  purpose  of  prostitution,  an 
alien  named  P.,  then  a  citizen  of  France, 
within  three  years  after  her  entry,  and  that 
she  came  to  and  entered  the  United  States 
within  three  years  prior  thereto.  It  was  held 
that  such  allegations  charged  the  offense  of 
holdinff  and  harboring  a  female  alien  for  the 
forbidden  purpose  within  three  years  after 
entry,  and  not  her  illegal  importation  for 
such  purpose. 


1909  Supp.,  p.  164,  sec.  4. 

CoBstniction  of  statute.  —  This  section 
being  penal  in  its  nature  must  be  strictly 
construed.  Grant  Bros.  Constr.  Co.  v,  U.  S., 
(Ariz.  1911)  114  Pac  955. 

Evidence.  —  On  a  trial  of  an  action  against 
a  defendant  charged  with  having  prepaid  the 
transportation  of  a  contract  laborer  into  the 
United  States  in  violation  of  sections  4  and  5, 
a  proposed  manifest  for  the  immigrant  on 
the  form  prescribed  under  section  12  of  the 
Act,  filled  out  by  a  third  person  before  sailing 
of  the  vessel,  and  which  was  not  used,  but 


which  contained  a  statement  that  the  immi- 
grant's passage  was  paid  by  the  defendant, 
was  held  to  be  incompetent  as  evidence  against 
him,  as  the  declaration  of  a  third  person  not 
made  in  his  presence.  Regan  v.  U.  S.,  (C.  C. 
A.  1910)   183  Fed.  293. 

Measure  of  proof  required.  —  In  an  action 
brought  under  sections  4  and  5,  the  govern- 
ment has  the  burden  of  proving  the  violation 
of  the  Act  by  the  defendant  beyond  a  reason- 
able doubt.  Regan  «.  U.  S.,  (C.  C.  A.  1910) 
183  Fed.  293. 


1909  Supp.,  p.  164,  sec.  5. 

Criminal  prosecutions  or  criminal  action  for 
penalty.  —  Congress,  by  providing  in  this  sec- 
tion for  a  civil  action  for  the  recovery  of  a 
penalty  for  a  violation  of  section  4,  did  not 
preclude  a  prosecution  by  indictment  to  en- 
force such  penalty.  U.  S.  v,  Stevenson, 
(1909)  215  U.  S.  190,  30  S.  Ct.  35,  54  U.  S. 
(L.  ed.)   153. 

hitent.  —  To  warrant  the  recovery  of  the 
penalty  prescribed  by  this  section  for  encour- 
aging immigration  of  alien  contract  laborers, 
there  must  have  been  a  conscious  violation 
of  the  Act.  Grant  Bros.  Constr.  Co.  r.  U.  S., 
(Arix.  1911)    114  Pac.  955. 

Jury  questiona.  —  Whether  a  construction 
eompany  for  which  alien  contract  laborers 
were  imported  in  violation  of  sections  4  and 
5  had  such  knowledge  of  the  unlawful  acts  as 
to  warrant  assessment  of  a  penalty  was  held 
under  the  evidence  to  be  a  jury  question. 
Grant  Bros.  Constr.  Co.  t*.  U.  S.,  (Ariz. 
1911)   114  Pac.  955. 


Costs.  —  A  successful  party  in  a  suit  under 
this  section  for  penalties  for  encouraging  im- 
migration of  alien  contract  laborers  is  en- 
titled to  costs.  Grant  Bros.  Constr.  Co.  v, 
U.  S.,  (Ariz.  1911)  114  Pac.  955. 

Evidence.  —  In  an  action  under  this  sec- 
tion for  penalties  for  encouraging  immigra- 
tion of  alien  contract  laborers,  evidence  of 
statements  made  by  the  associates  and  em- 
ployees of  one  with  whom  the  defendant  con- 
tracted was  held  to  be  admissible  to  show 
the  acts  done  under  the  contract,  though  the 
evidence  also  tended  to  show  defendant's 
knowledge  of  the  unlawful  acts.  Grant  Bros. 
Constr.  Co.  r.  U.  S.,  (Ariz.  1911)  114  Pac. 
955. 

Likewise  it  was  held  that  a  decision  of  a 
board  of  special  inquiry  of  the  federal  immi- 
gration service  respecting  the  status  of  the 
particular  aliens  was  properly  received  in  evi- 
dence. Grant  Bros.  Constr.  Co.  t?.  U.  S., 
(Ariz.  1911)   114  Pac.  955. 


1909  Supp.,  P-  165,  sec.  6. 

Ho  excefitions  in  favor  of  state.  —  This  sec-  quirements  that  the  promises  of  employment, 

tion  oontaina  no  exceptions  in  favor  of  a  state  in  order  to  work  exclusion,  must  be  the  sole 

in  reference  to  specific  promises  of  employ-  induceipent    to    exc|usio|i,      (1907)    ^6    Op, 
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1909  Suppv  p.  165,  sec.  8. 

Ventie.  —  The  offense  of  bringing  into  and 
landing  in  the  United  States  an  alien  not  law- 
fully entitled  to  admission,  made  a  misde- 
meanor by  this  section,  can  be  prosecuted 
only  in  the  district  where  such  alien  is 
landed,  and  the  fact  that  the  person  who  un- 


lawfully brought  in  a  child  under  sixteen 
years  of  age,  unaccompanied  by  one  or  both 
of  her  parents,  afterward  took  such  child 
to  another  district,  does  not  confer  jurisdic- 
tion on  the  court  in  such  district.  U.  S.  v. 
Capella,   (1909)    169  Fed.  890. 


1909  Supp.,  p.  166,  sec.  10. 

Finality  of  decision.  —  ^Tiere,  on  the  ar- 
rival of  an  alien,  he  was  examined  by  the 
medical  officer  of  the  United  States  public 
health  and  marine  service,  who  certified  that 
he  was  "  afflicted  with  idiocy,"  and  thereafter 
a  board  of  special  inquiry  decided  on  such 
certificate  that  the  alien  was  not  entitled  to 
enter  and  directed  that  he  be  deported,  it  was 


held  that  the  decision  of  the  board  was  a  eon- 
elusive  finding  as  to  the  existence  of  the 
physical  disability  and  that  the  applicant  was 
within  section  2  providing  that  all  idiots 
shall  be  excluded.  U.  S.  v.  Bodgers,  (1910) 
182  Fed.  274,  affirmed  (C.  C.  A.  1911)  185 
Fed.  334. 


1909  Supp.,  p.  166,  sec.  12. 

Manifest.  —  Where  an  alien  endeavored  in 
Europe  to  secure  passage  to  New  York,  and 
was  told  that  if  he  purchased  a  ticket  to 
Halifax  and  wished  to  continue  to  New  York 
he  could  do  so  without  extra  charge,  and  was 
thereupon  ticketed  by  the  steamship  officers 
and  entered  on  the  manifest  as  destined  to 
Halifax,  N.  S.,  when,  in  fact,  his  destination 
was  New  York,  it  was  held  that  such  acts 
by  the  officers  of  the  steamship  would  con- 
stitute  a   violation   of  section    12   requiring 


the  master  of  a  vessel  to  deliver  to  the  immi- 
gration officers  at  the  port  of  arrival  a  list 
or  manifest  made  at  the  time  and  place  of 
embarkment,  stating  the  name,  nationality, 
etc.,  and  the  final  destination,  as  well  as  the 
seaport  for  landing  in  the  United  States,  of 
each  alien  destined  to  land  therein.  U.  S.  r. 
Fielding,  (1909)  175  Fed.  290. 

Hawaii  —  A  territorial  government,  such 
as  Hawaii,  is  not  a  municipalitv  or  a  ^uo^t- 
municipality.    (1909)   27  Op.  Atty.-Gen.  470. 


1909  Supp.,  p.  169,  sec.  19. 

Constniction  of  statute.  .^  This  section  pro- 
vides that  if  the  owner  of  any  vessel  bring- 
ing an  alien  not  entitled  to  enter  shall  make 
any  charge  for  the  return  of  such  alien,  or 
shall  take  any  security  from  him  for  the  pay- 
ment of  such  charge,  he  shall  be  guilty  of  a 
misdemeanor.  It  has  been  held  that  such  pro- 
vision applies  only  to  acts  done  within  the 
United  States,  since  to  construe  it  as  appli- 
cable to  acts  occurring  wholly  within  foreign 
territory  would  render  it  violative  of  inter- 
national law.  U.  S.  v.  Nord  Deutscher  Llovd, 
(1911)  186  Fed.  391. 

''Taking  security."  —  Under  this  section 
an  indictment  alleging  that  the  defendant  at 
Bremen  collected  return  passage  from  certain 
proposed  immigrants  who  were  within  the  ex- 
cluded classes,  and  held  the  money  as  secu- 
rity for  a  charge  to  be  made  for  deportation, 
did  not  charge  the  taking  of  the  money  as 
security  within  the  United  States,  since  to 


retain  money  taken  in  a  foreign  countrv  was 
not  a  continuous  repetition  of  the  "  taking  " 
within  the  United  States  by  reason  of  the  fact 
that  the  aliens  were  brought  to  the  United 
States  and  ordered  deported  because  not  en- 
titled to  enter.  U.  S.  v,  Nord  Deutscher 
Lloyd,  (1911)   186  Fed.  392. 

"  Charge."—It  has  been  held  that  the  word 
*' charge,"  as  used  in  this  section,  does  not 
import  a  continuing  act,  but  means  an  overt 
act,  by  which  the  charging  party  manifesto 
his  purpose  to  demand  the  money  charged 
from  the  person  charged,  excluding  the  sub- 
sequent relations  which  are  consequences  of 
the  act,  and  that  an  indictment  is  fatally  de- 
fective which  fails  to  allege  that  the  forbid- 
den "  charge "  was  made  with  the  intent  to 
apply  the  amount  so  collected  to  the  return 
of  the  aliens  under  deportation.  U.  S.  r. 
Nord  Deutscher  Lloyd,  (1911)  186  Fed.  391. 


1909  Supp.,  p.  170,  sec.  20. 

Nature  of  proceedings.  —  A  proceeding?  for 
the  deportation  of  an  alien  is  not  crimfnal 
in  its  character,  and  an  order  of  deportation 
is  not  a  punishment  for  crime  so  as  to  entitle 
the  alien  to  the  constitutional  guaranties 
and  safeguards  accorded  to  a  citizen  accused 
of  crime.  Sire  r.  Berkshire.  (1911)  185  Fed. 
967,  971;  Ladaux  V,  Berkshire.  (101  J)  185 
Fed.  971, 


Not  retroactive.  —  Where  an  alien  lawfully 
entitled  to  enter  under  the  Act  of  1903,  then 
in  force,  not  being  within  one  of  the  pro- 
hibited classes,  arrived  on  Feb.  14,  1905,  and 
was  arrested  on  July  29,  1910,  and  ordered 
deported  as  a  person  practicing  prostitution 
in  the  United  States,  the  steamship  company 
bv   which    she   was   broueht   to    the   ITnited 

t:»trs  was  not  liabb  under  the  Act  of  1907 
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for  the  cost  of  her  deportation  ffdm  the  port 
of  airy,  since  the  provision  of  that  Act  for 
deportation  at  the  expense  of  the  steamship 
oompanies  fthotild  be  construed  as  prospective 
«nd  only  applicable  to  aliens  brought  to  the 
United  States  after  its  adoption,  since  if 
otherwise  <H)nstnied  it  Would  be  unconstitu- 
tional as  depriving  such  companies  of  their 
property  without  due  process  of  law.  U.  S. 
f.  North  German  Lloyd  Steamship  Co., 
(1011)  186  Fed.  158. 

E^t  t6  comisel.  —  Where  an  alien  in  de- 
portation proceedings  did  not  deny  her  alien- 
age nor  that  at  the  time  of  her  arrest  she 
was  engaged  in  immoral  business,  and  it  ap- 
peared that  she  Waa  represented  by  counsel 
on  a  hearing  before  the  Secretary  of  Com- 
merce and  Labor,  the  deportation  was  pursu- 
ant to  due  process  of  law,  though  she  was  not 
permitted  to  consult  an  attorney  before  she 
vaa  first  examined  by  the  immigration  offi- 
cers. Sire  r.  Berkshire,  (1911)  185  Fed.  967; 
Ladaux  r.  Berkshire,  (1911)   185  Fed.  971. 

"B&teiing  in  violation  of  lAw."— •  An  alien 
who  falsely  represents  himself  to  be  a  citi- 
mi,  and  by  such  artifice  and  fraud  secures 
admission  to  the  United  States,  is  guilty  of 
"entering  in  violation  of  law,"  within  the 
meaning  of  this  section.  Williams  v.  U.  S., 
(CCA.  1911)  188  Fed.  479. 

ItpitmtiMi  of  time.  — Under  Act  Cong. 
March  3,  1903,  eh.  1012,  32  Stat.  L.  1213,  lO 
Fed.  Stat.  Annot.  109,  and  this  section,  pro- 
viding for  the  deportation  of  aliens  unlaw- 
fully in  the  country  within  three  years  after 
landing,  deportation  need  not  be  completed 
within  that  time,  the  government  having  the 
whole  of  the  last  day  of  the  three  years  in 
which  to  make  the  arrest,  and  prescription 
being  interrupted  by  the  arrest,  the  govern- 
ment is  entitled  to  a  reaaonable  time  in  which 
to  carry  out  the  sentence  of  deportation.  U. 
S.  t.  Redfern,  (1910)  180  Fed.  506.  See  also 
U.  8.  r.  International  Mercantile  Marine  Co., 
(1911)  186  Fed.  669. 

In  Matsumura  r.  Higgins,  (C.  C.  A.  1911) 
187  Fed.  601,  it  appeared  that  the  petitioner, 
a  Japanese  alien,  was  convicted  of  importing 
an  alien  prostitute  into  the  United  States, 
sentenced  to  imprisonment,  and  on  investiga- 
tion by  the  Acting  Secretary  of  Commerce 
and  Labor  was  found  to  belong  to  the  ex- 
cliided  class  and  ordered  deported.  It  was 
beM  that  since  domiciliary  rights  could  not 
gtow  for  the  benefit  of  petitioner  during  the 
period  of  his  incarceration,  the  deportation 
writ  was  in  abeyance  during  such  period,  and 
on  its  expiration  was  subject  to  immediate 
exwiition,  though  petitioner  then  had  been 
ii  th*  United  States  more  than  three  years. 

Likely  to  become  public  charge  —  involving 
mvral  tvpitude.  —  In  Rt  p.  Saraoeno,  (1910) 
182  Fed.  955,  it  appeared  that  the  petitioner, 
havinir  fanmigrated  to  the  United  States  in 
1899,  returned  to  Italy  in  January,  1909, 
and  WAS  followed  about  four  months  there- 
after by  his  wife  and  fthildren.  He  remained 
tliere  Until  September,  1910,  when  he  re- 
turned to  the  United  States  alone.  He  was 
a  bftrber  bv  trade  and  had  followod  tbnt  oc- 
enpation  in  New  York  during  his  re«iidence 
thm,  was  twenty-^nine  years  of  age,  and  had 


twenty- five  dollars  when  he  landed.  He  in- 
tended to  go  to  his  brother,  and  was  not  sub- 
ject to  any  mental  or  physical  disability. 
On  his  examination  it  was  shown  that  he  had 
been  twice  arrested  during  his  former  resi- 
dence in  New  York,  and  on  the  second  occa- 
sion was  convicted  of  carrying  a  concealed 
weapon  and  sentenced  to  imprisonment  for 
fifteen  days,  his  ofTense  being  a  misdemeanor 
under  the  New  York  law.  It  was  held  that 
petitioner  was  not  a  person  likely  to  become 
a  public  charce,  or  a  person  convicted  of  an 
ofl^nse  involvmg  moral  turpitude,  and  was 
not  subject  to  deportation  on  either  of  such 
grounds. 

Clandestine  entry  at  border  port.  —  A  Chi- 
nese alien  entering  the  United  States  from 
Canada  surreptitiously  in  the  night,  avoiding 
inspection  and  examination  at  a  designated 
place  of  entry,  enters  in  violation  of  section 
36,  and,  like  any  other  alien  so  entering,  is 
subject  to  arrest  on  a  warrant  issued  by  the 
Secretary  of  Commerce  and  Labor  and  to 
be  deported  to  Canada  or  to  China,  the 
"  country  whence  he  came,"  under  the  provi- 
sions of  sections  20  and  21  of  the  Act,  with- 
out regard  to  the  provisions  of  the  Chinese 
Exclusion  Acts.  And  it  is  no  defense  that  he 
is  a  domiciled  merchant  in  the  United  States 
entitled  to  enter  under  such  Acts;  the  de- 
portation in  such  case  being  without  preju- 
dice to  his  right  to  subsequently  apply  for 
admission  in  a  lawful  way.  Ex  p.  Li  Dick, 
(1909)    174  Fed.  674. 

Chinese  Exclusion  Act. —  This  and  the  fol- 
lowing section  do  not  affect  the  previous  spe- 
cial provisions  of  Chinese  Exclusion  Act  of 
Sept.  13,  1888,  ch.  1015,  sees.  7  and  13,  25 
Stat.  L.  477,  479,  1  Fed.  Stat.  Annot.  770, 
772,  for  deporting  Chinese  laborers,  especially 
since  section  43  of  the  Immigration  Act  pro- 
vides that  the  Act  should  not  affect  existing 
laws  relating  to  Chinese  exclusion,  and  the 
Chinese  Exclusion  Act  furnishes  an  exclusive 
remedv  for  deporting  Chinese  laborers. 
Wong^You  V,  U.  S.,  (C.  C.  A.  1910)  181  Fed. 
313,  reversing  order  176  Fed.  933. 

Living  in  adultery  after  entry.  —  That  an 
alien  is  living  in  adultery  within  the  United 
States  is  not  ground  for  deportation,  such 
conduct  being  solely  within  the  police  power 
of  the  state.  U.  S.  v.  Sibray,  (1910)  178 
Fed.  144. 

Country  to  which  depotted.  —  Under  the 
immigration  laws  providing  for  the  deporta- 
tion of  aliens  not  entitled  to  enter  the  United 
States,  to  the  country  whence  they  came  when 
they  illegally  entered  the  United  States,  re- 
gardless of  their  nativity,  except  aliens  in- 
tending to  enter  the  United  States  for  the 
convenience  of  their  voyage,  the  Secretary  of 
Commerce  and  Labor  has  no  discretion  as  to 
the  place  to  which  an  alien  must  be  deported ; 
and  hence  a  warrant  attempting  to  deport 
an  alien  to  a  country  other  than  that  from 
whence  he  came  is  illegal  and  void.  U.  S.  f?. 
Redfern,   (1911)    186  Fed.  603. 

Attendants.  —  The  Secretary  of  Commerce 
and  Labor  is  empowered  by  sections  20  and 
21  to  select  attendants  to  accompany  aliens 
ordered  to  be  deported,  where  they  are  men- 
tally or  physically  diseased  in  such  a  manner 
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as  to  require  attendance  and  care  during  the 
voyage.  The  steamship  or  transportation 
companies  by  which  such  aliens  came  to  this 
country  are  required  to  receive  the  attendants 
90  selected  at  the  same  time  that  they  receive 
the  aliens  to  be  deported,  and  convey  them, 
with  the  aliens,  to  the  foreign  places  of  des- 
tination. The  steamship  companies  are  re- 
quired to  furnish  such  attendants  transporta- 
tion to  and  from  the  alien's  destination  aAd 
to  defray  all  expenses  incident  to  such  em- 
ployment.    (1907)   26  Op.  Atty.-Gen.  381. 

Alien  resident  temporarily  aosent.  —  Under 
thi-s  section  which  authorises  the  deportation 
of  any  alien  who  has  entered  the  United 
States  in  violation  of  law  at  any  time  within 
three  years  after  entry,  the  fact  that  an  alien 
entering  is  a  resident  of  the  United  States 
and  left  temporarily  U  immaterial,  and  the 
legality  of  the  last  entry  is  to  be  determined 
as  though  there  had  been  no  previous  entry, 
with  the  right  to  deport  within  three  years 
thereafter  if  such  entry  is  unlawful.  Ex  p, 
Petterson,  (1908)  166  Fed.  537;  Ex  p.  Hoff- 
man, (1910)  179  Fed.  839,  103  C.  C.  A.  527; 
Sibray  r.  U.  S.,  (C.  C.  A.  1911)  185  Fed.  401, 
reversing  (1910)  178  Fed.  144,  150;  U.  S.  p. 
Sprung,  (C.  C.  A.  1910)  187  Fed.  903,  re- 
vereing  (1909)  182  Fed.  330.  Contra,  Red- 
fern  t?.  Halpert,  (C.  C.  A.  1911)  186  Fed.  160. 

In  U.  S.  (7.  Hook,  (1908)  166  Fed.  1007,  it 
appeared  that  the  petitioner,  a  Canadian  by 
birth  and  citizenship,  entered  the  United 
States  in  1901  and  was  an  inmate  of  houses 
of  prostitution  in  various  cities  until  1905, 
when  she  went  to  Philadelphia  to  care  for  an 
invalid  sister.  She  remained  there  two  years, 
when  she  resumed  life  as  a  prostitute,  and  in  , 
the  fall  of  1907  went  back  to  Canada,  where 
she  stayed  four  days,  when  she  returned  to 
the  United  States  and  continued  her  miscon- 
duct until  she  was  arrested.  It  was  held  that 
the  three -year  period  within  which  she  was 
subject  to  deportation  dated  from  her  return 
from  Canada,  and  that  she  was  therefore  un- 
lawfully within  the  country. 

In  U.  S.  t?.  Williams,  (1911)  187  Fed.  470, 
it  appeared  that  an  alien  of  the  excluded 
classes,  having  been  in  tlie  United  States  more 
than  three  years,  shortly  before  his  arrest  as 
an  alien  not  entitled  to  enter,  while  in  Ni- 
agara Falls,  passed  from  the  American  to  the 
Canadian  side  to  view  the  falls,  and,  after 
stayine  there  an  hour  or  more,  came  back  to 
New  York,  and  shortly  thereafter  was  ar- 
rested. It  was  held  that  his  return  to  the 
United  Statea  after  going  into  Canada  con- 
stituted a  re-entry,  t^tcr  which  he  was  sub- 
ject to  deportation. 

A  Judgment  of  acquittal  in  a  criminal 
prosecution  of  an  alien  for  falsely  claiming 
citizenship,  entered  on  a  directed  verdict,  is 
not  a  bar  to  proceedings  for  his  deportation, 
under  this  section,  for  having  obtained  ad- 
mission to  the  United  States  in  violation  of 
law  by  falsely  representing  himself  to  be  a 
citizen.  Willianw  v,  U,  S.,  (C.  C.  A.  1911) 
186  Fed.  479. 

Review  by  coorta.  —  There  is  no  provision 
in  Immigration  Act  March  3.  1903,  ch.  1012, 
32  Stat.  L.  1213,  10  Fed.  Stat.  Annot.  102, 
iwr  Act  Feb,  20,  1907,  ch.  1134,  34  Stat.  L. 


898,  1909  Supp.  Fed.  Stat.  Annot.  161,  making 
the  decision  of  the  immigration  officers  con- 
clusive as  to  the  right  of  an  alien  domiciled 
in  this  country  to  remain,  and  where  such  de- 
cision involves  a  question  of  law  as  well  as 
of  fact  it  will  be  reviewed  by  the  courts. 
Botis  V,  Davies,  (1909)   173  Fed.  996. 

In  proceedings  for  the  deportation  of  alien 
immigrants,  while  the  courts  are  bound  by 
the  findings  of  the  Executive  Department  they 
cannot  properly  refuse  relief  where  on  the 
admitted  facta  it  appears  as  a  matter  of  law 
that  the  person  sought  to  be  deported  is  not 
within  the  inhibition  of  the  statute.  Ex  p. 
Watchoni,  (1908)  160  Fed.  1014;  Ex  p.  Pet- 
terson,  (1908)   166  Fed.  536;  Ex  p.  Koerncr, 

(1909)  176    Fed.    478;    Davies    v,   Manolia, 

(1910)  179  Fed.  818,  103  C.  C.  A.  310. 
Habeas  corpus.  —  Where  an  alien   seeking 

to  enter  the  United  States  is  ordered  de- 
ported by  the  Secretary  of  (Ik>mmerce  and 
Labor,  a  district  judge  has  no  jurisdiction  to 
set  aside  such  order  on  habeas  corpus,  unless 
the  secretary  violated  the  statute  in  respect 
to  all  of  the  grounds  on  which  the  deportation 
is  based.  U.  S.  v.  Williams,  (1910)  175  Fed. 
274. 

Where  an  alien  not  entitled  to  enter  the 
United  States  was  held  under  an  illegal  war- 
rant directing  his  deportation  to  a  country 
other  than  whence  he  came,  it  was  held  that 
he  was  entitled  to  a  release  on  habeas  corpus, 
under  the  rule  that  a  prisoner  is  entitled  to 
his  liberty  where  the  sentence  is  illegal.  U. 
S.  V,  Redfem,  (1911)  186  Fed.  603. 

Where  neither  the  application  for  the  war- 
rant of  arrest  nor  any  of  the  papers  on  which 
it  was  issued  were  shown  to  an  alien  or  her 
counsel  during  the  hearing,  and  before  the 
passing  of  an  order  for  deportation,  as  re- 
quired  by  immigration  rule  35e,  it  was  held 
that  she  was  entitled  to  a  writ  of  habeas  cor- 
pus to  determine  the  validity  of  her  deten* 
tion.    Ex  p.  Avakian,  (1910)  188  Fed.  688. 

On  habeias  corpus  to  determine  the  legality 
of  the  detention  of  an  alien  in  deportation 
proceedings,  the  only  question  for  review  is 
the  legality  of  the  alien's  detention  on  the 
return  day  of  the  writ,  and  matters  subse- 
quent  thereto  are  not  proper  in  a  traverse  to 
the  return.  Ex  p.  Avakian,  (1910)  188  Fed. 
688. 

Warrant.  —  Neither  the  Immigration  Act 
nor  the  promulgated  regulations  require  that 
a  warrant  of  arrest  in  deportation  proceed- 
ings shall  state  the  alleged  grounds  on  which 
deportation  will  be  demanded.  U.  S.  v,  Wil- 
liams, (1910)   175  Fed.  274. 

A  warrant  of  arrest  of  an  alien  for  deporta- 
tion, charging  that  he  had  been  induced  or 
solicited  to  migrate  to  this  country  by  an 
offer  or  promise  of  employment  or  in  conse- 
quence of  an  oral  agreement  to  perform  un» 
skilled  labor  in  this  country,  was  held  to  bo 
sufficient,  especially  where  unobjected  to  on 
the  hearing  and  criticised  for  the  first  time 
after  deportation  was  ordered  and  collaterally 
on  a  writ  of  habeas  corpus.  Ex  p.  Georg«, 
(1910)    180  Fed.  785. 

A  warrant  for  the  deportation  of  an  alien 
charged  to  be  unlawfully  in  the  country  is 
not  insufficient  because  signed  by  the  Assist* 
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ant  Secretary  of  Commerce  and  Labor  instead 
of  the  Secretary.  U.  S.  v.  Redfern,  (1010) 
180  Fed.  506. 

A  deportation  warrant  charged  that  th« 
aKen  was  a  member  of  the  excluded  classes, 
in  that  he  was  a  contract  laborer  and  had 
been  induced  to  migrate  by  an  offer  or  prom- 
ise of  employment  under  an  agreement  to 
perform  manual  labor  in  the  United  States. 
It  was  held  that  the  charge  was  sufficiently 
set  forth  in  the  warrant.  Eao  p.  Michele, 
(1011)  188  Fed.  440. 

Necosstty  of  liearisg.  —  Where  a  warrant 
of  arrest,  under  which  proceedings  for  the 
deportation  of  an  alien  were  instituted,  con- 
dactedj  and  concluded,  charged  alone  a  viola- 
tion of  this  Act,  but  the  proof  and  findings 
of  tiie  inspector  before  whom  the  hearing  was 
had  showed  that  the  accused  arrived  in  this 
conntry  in  10O6,  it  was  held  that  such  pro- 
ceedisffs  did  not  authorize  a  warrant  of  de- 
portation by  the  Department  of  Commerce 


and  Labor  for  violation  of  Act  March  3, 
1903,  ch.  1012,  32  Stat.  L.  1213,  10  Fed.  Stat. 
Annot.  102,  then  in  force,  without  a  hearing 
on  such  charge,  and  that  a  person  taken  into 
custody  on  a  warrant  so  issued  was  entitled 
to  discharge  on  a  writ  of  habeas  corpus. 
Davies  t\  Manolis,  (C.  C.  A.  1910)  179  Fed. 
818. 

Marriage  to  dtizen  after  deportation  order. 
—  \^Tiere,  after  an  alien  had  been  ordered  de- 
ported because  she  was  afflicted  with  a  conta- 
gious disease,  she  married  a  citizen,  it  was  held 
that  she  was  not  thereby  relieved  from  the 
order  of  deportation,  under  R.  S.  sec.  1994,  1 
Fed.  Stat.  Annot.  786,  providing  that  any 
woman  married  to  a  citizen  of  the  United 
States,  and  who  might  herself  be  lawfully 
naturalized,  shall  be  deemed  a  citizen.  Ea>  p, 
Kaprielian,   (1910)   188  Fed.  694. 

Conviction  of  crime  in  foreign  country 
after  admiMion.  —  See  under  this  title,  1009 
Supp.,  p.  162^  sec.  2. 


1909  Supp.,  p.  170,  sec.  21. 

CUu  of  transportation  of  attendant.  —  A 
regniation  of  the  department  which  provides 
that  "attendants  will  accompany  aliens  to 
oflkial  destination,  and  will,  when  proceeding 
abroad,  be  required  to  travel  under  the  same 
conditions  as  the  alien,"  is  appropriate,  if  in 
nearly  all  cases  the  usefulness  of  the  attend- 
ants would  be  seriously  impaired  unless  they 
went  in  the  same  class  as  the  alien ;  but  the 
aeeond  part  of  the  regulation,  providing  that 
all  attendants  "when  returning  shall  travel 
seeond  class,"  is  not  binding  upon  the  vessel 
owners.  If  the  attendant  in  going  has  trav- 
eled in  a  class  in  which  he  would  not  natu- 
rally travel,  by  reason  of  the  necessity  for  his 
constant  attendance  upon  the  disordered 
alien,  his  ticket  may  be  changed  on  the  return 
trip.  If  there  are  a  variety  of  cases  properly 
admitting  of  the  separate  classification  of  the 
two  persons,  the  Department  of  Commerce 
and  Labor  cannot  determine  arbitrarily  to 
what  class  the  attendant  is  to  be  consigned. 
The  steamship  company,  on  the  other  hand, 
eannot  nullify  the  law  by  insisting  that  at- 
tendants travel  in  the  steerage  when  they  are 
not  needed  there  and  are  persons  who  could 
not  be  reasonably  expected  to  accept  employ- 
ment upon  such  conditions.  (1907)  26  Op. 
Atty.-Gen.  381. 

"Szpenae  incident  to  such  service."  —  The 
phrase  "  expense  incident  to  such  service,"  as 
used  in  the  proviso  of  this  section,  is  all  the 
expense  dir^ly  and  incidentally  caused  by 
the  fact  that  such  service  has  been  required. 
This  includes  the  return  trip  of  the  attend- 
vni  and  also  his  compensation.  The  ex- 
pression "all  the  expenses  incident  to  the 
employment  and  detail  of  attendants  "  comes 
under  the  same  head.  (1907)  26  Op.  Atty.- 
Gen.  38L 

Fair  trial.  —  An  alien  was  arrested  on  Sept. 
10,  1900,  and  was  accorded  a  hearing  be- 
fore the  immigration  officers  on  the  next  day, 
when  she  was  informed  of  her  right  to  be 
represented  by  counsel,  but,  waiving  such 
right,  she  was  sworn  and  examined  at  length. 


She  was  again  examined  by  the  officers  a  few 
days  later,  when  she  was  represented  by  coun- 
sel, who  also  examined  three  other  witnesses 
before  the  officers,  and  she  was  again  exam- 
ined before  one  of  the  immigration  inspectors 
on  Nov.  23,  1909.  It  was  held  that  she  was 
accorded  a  fair  trial  before  the  department, 
which  precluded  a  review  of  their  conclusions 
of  fact,  reached  on  conflicting  evidence,  by  the 
courts.  De  Bruler  v.  Gallo,  (C,  C.  A.  1911) 
184  Fed.  666. 

Former  Jeopardy.  —  Const.,  Amend.  5,  pro- 
viding that  no  person  shall  be  subject  for 
the  same  offense  to  be  twice  put  in  jeopardy 
of  life  or  limb,  applies  only  to  criminal  pro- 
ceedings, and  hence  has  no  application  to  pro- 
ceedings for  the  deportation  of  an  alien.  Sire 
1*.  Berkshire,  (1911)  186  Fed.  967;  Ladaux  v, 
Berkshire,  (1911)   185  Fed.  971. 

Constitutionality.  —  The  provision  of  the 
Immigration  Act  declaring  that  an  alien 
woman  who  subsequent  to  landing  commits  a 
specified  offense  shall  be  deported  is  a  proper 
exercise  of  police  power,  but  the  provi'sion 
that  the  cost  of  her  deportation  shall  be  im- 
posed on  another  person  who  had  nothing  to 
do  with  the  conunission  of  such  offense  is  not 
an  exercise  of  such  power.  U.  S.  v.  North 
German  Lloyd  Steamship  Co.,  (1911)  185 
Fed.  158. 

Review  by  court.  —  After  an  order  of  de- 
portation has  been  entered  in  deportation 
proceedings  against  an  alleged  undesirable 
alien,  the  only  issue  reviewable  on  a  writ  of 
habeas  corpus  is  whether  the  alien  had  been 
given  a  fair  hearing  by  executive  officers  on 
an  order  to  show  cause  why  she  should  not 
be  deported,  and  it  is  therefore  error  to  refer 
the  proceeding  to  a  commissioner  to  take  tes- 
timony on  a  new  issue  as  to  the  alien's 
alleged  marriage  and  whether  her  husband 
was  a  citizen.  De  Bruler  t^.  Gallo,  (C.  C.  A. 
1191)    184  Fed.  566. 

Chinese  Exclusion  Act.  —  See  under  this 
title,  1909  Supp.,  p.  170,  sec  20. 
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Vol.  Ill,  p.  848,  IM.  8067. 


INDIANS. 


YoL  in,  p.  869,  Me.  8086. 


dians  are  the  wards  of  the  United  States, 
acting  through  executive  officers  pursuant  to 
regulations  promulgated  under  the  authority 
of  the  President,  pursuant  to  R.  S.  sees.  463, 
466,  yet  in  the  absence  of  such  regulations 
defining  what  conduct  of  Indians  shall  be 
deemed  reprehensible  and  subject  them  to 
correction,  it  does  not  rest  in  executive  dis- 

Vol.  Ill,  p.  348,  sec.  2057. 

Conditions  of  bond.  —  That  the  bond  re- 
quired from  and  given  by  an  Indian  agent 
contains  provisions  not  required  by  any  stat- 
utory provision  does  not  affect  its  validity, 
where  its  conditions  are  not  in  violation  of 
law,  and  it  is  entered  into  voluntarily  by 
both  principal  and  surety.  U.  S.  Fidelity, 
etc.,  Co.  V.  U.  S.,  (1907)  160  Fed.  650,80  C. 
C.  A.  446. 

Criminal  prosecution  as  bar  to  civil  action. 
—  The<»  conviction  and  imprisonment  of  an 
Indian  agent  for  malfeasance  in  office  is  not  a 
bar  to  a  subsequent  suit  by  the  United 
States,  on  his  bond  to  recover  the  amount 
of  public  money  misappropriated  or  unac- 
counted for  by  him.  U.  S.  Fidelity,  etc.,  Co. 
17.  U.  S.,  (1907)  150  Fed.  550,  80  C.  C.  A.  446. 

Action  on  bond.  —  In  an  action  on  an  In- 
dian agent's  bond,  a  transcript  of  the  books 
and  proceedings  of  the  Treasury  Department 
is  admissible,  though  it  contains  some  items 
of  credit  or  debit  concerning  which  it  is  not 
competent  evidence.  U.  S.  v.  Pierson,  (C.  C. 
A.  1906)   145  Fed.  814. 

It  is  not,  however,  evidence  of  the  receipt 

Vol.  Ill,  p.  349,  sec.  2068. 

Disbursement  of  funds.  —  Where,  because 
the  members  of  one  of  two  bands  of  Indians 
had  committed  certain  depredations,  the  fed- 
eral authorities  withheld  from  them  the 
greater  portion  of  the  annuity  to  which  they 
would  otherwise  have  been  entitled,  and  the 
Indian  agent  was  instructed  to  disburse  to 
each  member  of  the  offending  band  $1.93,  and 
to  each  of  the  other  band  $11.20,  it  was  held 


cretion  to  administer  corrective  punishment 
as  to  members  of  a  tribe  having  a  treaty  with 
the  United  States  covenanting  that  bad  In- 
dians shall  not  be  punished  by  the  United 
States  except  pursuant  to  laws  defining  their 
offenses  and  prescribing  the  punishments 
therefore,  /n  re  Bi-A-Lil-Le,  (1909)  12  Arix. 
160,  100  Pac.  460. 


by  the  agent  of  moneys  that  did  not  come  to 
his  hands  through  the  ordinary  channels  of 
the  department.  U.  S.  v,  Pierson,  (C.  C.  A. 
1906)   146  Fed.  814. 

Where,  in  an  action  on  the  bond  of  an  In- 
dian agent,  the  transcript  of  the  books  and 
proceedings  in  the  Treasury  Department  con- 
tained a  debit  and  credit  statement  of  the 
account  and  a  showing  of  the  items  in  dis- 
pute, it  was  held  not  objectionable  because  it 
also  contained  explanatory  memoranda  show- 
ing the  grounds  of  the  rulings  of  the  account- 
ing officers  concerning  the  items  rejected, 
and,  in  some  instances,  the  evidence  on  which 
they  relied.  U.  S.  v,  Pierson,  (C.  C.  A. 
1906)  146  Fed.  814. 

In  an  action  on  a  bond  of  a  United  States 
Indian  agent,  a  transcript  from  the  books  and 
proceedings  of  the  Treasury  Department  is 
not  conclusive  of  the  claims  of  the  govern- 
ment; the  court  being  authorized  to  allow 
disallowed  items  on  fad^s  either  appearing  on 
the  face  of  the  transcript  or  established  by 
extraneous  evidence.  U.  S.  v,  Pierson,  (C. 
C.  A.  1906)   145  Fed.  814. 


that  such  agent  had  no  authority  to  divide 
all  of  the  money  equally  between  the  mem- 
bers of  both  bands,  because  of  their  threaten- 
ing attitude,  with  the  consent  of  the  members 
of  the  unoffending  band,  and  that  his  act  in 
so  doing  rendered  him  and  his  sureties  liable 
as  for  a  diversion  of  the  funds.  U.  S.  t?. 
Pierson,  (C.  C.  A.  1906)  145  Fed.  814. 


Vol.  Illy  p.  356,  sec.  8.     ^Officers  and  others  presenting  false  vouchers  to 
forfeit  all  claims,  etc.'\ 

• 

Action  on  bond  of  Indian  agent.  —  This  sec- 
tion, which  provides  that  the  presentation 
by  an  Indian  agent  of  vouchers,  accounts, 
and  claims,  containing  material  misrepre- 
sentations of  fact  in  regard  to  the  amounts 
due  and  paid  shall  not  constitute  an  account- 
ing, and  making  it  the  duty  of  the  accounting 
officers  of  the  government  to  reject  such 
vouchers,  does  not  impose  a  penalty,  nor  ren- 
der an  action  to  recover  the  indebtedness  re- 
sulting from  the  rejection  of  such  accounts 
one  for  the  recovery  of  a  penalty,  but  merely 

Vol.  Ill,  p.  359,  sec.  2086. 

Indians  absent  from  their  reservation  with-  ised  to  their  tribes  by  treaty,  and  paid  at  the 
out  permission  from  the  United  States  had  tribal  agency  conformably  to  the  Act  of  Aug. 
no  individual  rights  to  the  annuities  prom-       .30,  1852,  10  Stat.  L.  41,  ch.  103,  from  whicti 
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prescribes  a  statutory  rule  of  accounting, 
which  becomes  a  part  of  the  contract  of  a 
surety  for  an  Indian  agent,  to  which  his  ob- 
ligation is  subject,  and  it  is  no  defense  to 
such  an  action  on  the  agent's  bond  that 
vouchers  so  rejected  contained  oorreet  and 
true  items  of  expenditure;  the  agent  having 
the  right  on  their  rejection  to  Ornish  true 
vouchers  for  all  items  for  which  he  was  en- 
titled to  credit.  U.  S.  Fidelity,  etc,  Co.  v. 
U.  S.,  (1907)  150  Fed.  660,  80  C.  C.  A.  446. 


T«L  m,  p.  367,  MO.  8108. 


INDIANS. 


Vol  in,  p.  388,  IM.  8138. 


this  section  was  taken  in  part,  and  which 
forbade  payment  to  be  made  to  any  attor- 
ney or  agent,  and  required  it  to  be  made 
directly  to  the  Indiana  themselves  or  to  the 
tribe  per  capita,  "unless  the  imperious  in- 
terest of  the  Indian  or  Indians  or  some  treaty 

Vol.  Ill,  p.  367,  sec.  2103. 

Contract  for  aenrices.  —  A  contract  with  an 
Indian  not  a  citizen  of  the  United  States,  for 
the  payment  of  money  in  consideration  of 
senrices  to  be  rendered  to  the  said  Indian 
relatiTC  to  lands  of  his  tribe  which  he  pro- 


stipulation  shall  require  the  payment  to  be 
made  otherwise,  under  the  direction  of  the 
President."  Sac  Indians  v.  Sac  Indians, 
(1911)  220  U.  S.  481,  ai  S.  Ct.  473,  56  U.  S. 
(L.  ed.)   562,  affirming  45  Ct.  CI.  287. 


poses  to  enter  as  allotments,  falls  within  the 
provisions  of  this  section,  and  where  not 
executed  and  approved  as  required  by  the 
said  section  is  void.  Smith  r.  Martin,  (1911) 
28  Okla.  836,  115  Pac.  866. 


Vol  ill,  p.  370,  sec.  2107. 

Attonie/s  agreement  with  other  attoniey 
for  part  of  contingent  fee.  —  An  agreement 
by  attorneys  having  a  contract  for  a  con- 
tingent fee  with  Indians,  approved  by  the 
SeCTetary  of  the  Interior  and  the  Commis- 
sioner of  Indian  Affairs,  as  required  by  R.  S. 
see.  2103,  3  Fed.  Stat.  Annot.  367,  to  pay 
other  attorneys,  who  had  assisted  in  its  pro- 

Vol  III,  p.  373,  sec.  2116. 

Efttet  of  Act  of  March  i,  1889.  —  Act  of 
March  1,  1889,  ch.  333,  sec.  6,  25  Stat.  L. 
784,  3  Fed.  Stat.  Annot.  397,  repealed  all 
laws  previously  existing  intended  to  prevent 
the  Chickasaw  Nation  from  lawfully  making 
leases  for  mining  coal  for  a  period  not  ex- 
ceeding ten  years.  It  has  been  held  that 
leases  executed  by  the  national  secretary  of 
the  Chickasaw  Nation,  in  October,  1890,  for 
the  mining  of  coal  and  other  minerals,  were 
valid,  so  far  as  they  authorized  the  mining 

Vol.  Ill,  p.  374,  sec.  2118. 

iDjnries  to  personal  or  property  rights. — 
By  this  section  and  sections  2119  and  2124 
the  executive  branch  of  the  government  is 
bound  to  protect  Indians  residing  on  a  reser- 
vation in  the  possession  and  occupancy  of 
their  land;  but  this  affords  no  remedy  to  the 
Indian  for  an  injury  to  his  personal  or  prop- 


curement,  a  part  of  the  fee,  and  creating  an 
equitable  lien  therefor  upon  tl^  fee  when  re- 
ceived, was  held  not  to  be  an  assignment  of 
the  contract  within  the  meaning  of  this  sec- 
tion, prohibiting  assignments  of  such  con- 
tracts except  under  certain  conditions.  Gor- 
don V.  Gwydir,  (1910)  34  App.  Cas.  (D.  C.) 
508. 


of  coal  for  a  period  not  exceeding  ten  years. 
McBride  v,  Farrington,  (1906)  149  Fed.  114, 
79  C.  C.  A.  56,  affuming  (1904)  131  Fed. 
797. 

Invalidity  of  lease.  — A  lease  of  Indian 
lands  to  a  white  man  without  the  consent  o| 
the  Indian  agent  and  the  Commissioner  of  In- 
dian Affairs,  and  without  authorization  by 
Act  of  Congress  or  treaty  regulation,  is  void. 
Coey  V,  Low,  (1904)  36  Wash.  10,  77  Pac. 
1077. 


erty  rights,  and  for  such  remedy  he  must  go 
to  some  court  of  competent  jurisdiction. 
Smith  V.  Moagrove,  (1908)  51  Ore.  406,  94 
Pac.  970. 

Right  of  Indian  to  lay  off  towas.  —  See  un- 
der this  title,  vol.  3,  p.  447,  sec.  16. 


Vol.  Illy  p.  3769  sec.  2126.     [Dead  timber  may  he  cut,  etc,'] 


Selection  of  trees  by  government  agent. — 
Where  the  Unit<»d  States,  through  its  agents, 
selected  k>gging  superintendents,  who  were 
intrusted  with  the  supervision  of  the  cutting 
of  timber  on  an  Indian  reservation,  and  the 
duty  of  determining  the  particular  trees  which 
came  within  the  definition  of  "  dead  and  down 
timber,"  which  duty  required  the  exercise  of 
judgment  and  discretion,  and  such  judgment 
and  discretion    were    honestly    exercised,   it 

Vol  III,  p.  382,  sec.  2139. 

The  words  ''Indian  country,"  as  used  in 
this  section,  do  not,  standing  alone,  embrace 
territory  in  which,  at  the  time  the  Indian 
title  has  been  extinguished,  and  over  which, 


was  held  that  the  government  was  bound 
thereby,  and  could  not  charge  one  to  whom  it 
contracted  to  sell  the  logs  after  they  should 
be  cut  and  banked  with  liability  beyond  the 
contract  price,  on  the  ground  that  some  of 
the  logs  which  were  cut  and  banked,  and 
which  the  purchaser  took  possession  of  under 
his  contract,  were  cut  from  living  green  trees. 
U.  S.  V,  Bonness,  (1903)  125  Fed.  485,  60  C. 
C.  A.  321. 


with  its  inhabitants,  the  jurisdiction  of  the 
state  for  all  purposes  of  government  is  full 
and  complete.  Dick  v,  U.  S.,  (1908)  208  U. 
S.  340,  28  S.  Ct.  399,  52  U.  S.  (L.  ed.)  520. 
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Vol.  Ill,  p.  888,  S60.  2189. 


INDIANS. 


Vol.  ni,  p.  884|  MO.  1. 


Former  Cass  Lake  reservation.  —  The  in- 
troduction of  intoxicating  liquors  within  the 
former  Cass  Lake  Indian  reservation,  though 
sold  by  a  white  man  upon  lands  purchased 
from  the  heirp  of  a'  deceased  allottee,  is  a 
violation  of  article  7  of  the  treaty  of  Feb.  22, 
1855,   10  Stat.  L.   1165,  with  the  Chippewa 


Indians,    and    of    section    2139,    R.    S.,    as 
amended.     (1905)  25  Op.  Atty.-G^n.  416. 

Manner  of  proceeding.  —  In  case  of  viola- 
tion of  this  section,  proceedings  may  be  taken 
under  the  section  aa  amended,  and  under 
section  2140.     (1905)  26  Op.  Atty.-Gen.  416. 


Vol.  Ill,  p.  384,  sec.  1. 

Constitutionality.  —  In  Matter  of  Heff, 
(1906)  197  U.  S.  488,  25  S.  Ct.  506,  49  U.  S. 
(L.  ed.)  848,  it  was  held  that  a  conviction 
could  not  be  had  under  this  statute  for  sell- 
ing liquor  to  an  Indian,  the  sale  not  being 
on  a  reservation,  and  the  Indian  havinj?  b<vn 
made  a  citizen  and  subject  to  the  civil  and 
criminal   laws  of  the  state. 

But  in  Hallowell  v.  U.  S.,  (1911)  221 
U.  S.  317,  31  S.  Ct.  587,  55  U.  S.  (L.  ed.) 
750,  it  was  held  that  a  conviction  of  an 
Indian  of  the  offense  of  introducing  intoxi- 
cating liquor  into  the  Indian  country  and 
into  an  Indian  allotment  while  the  title  to 
the  same  is  held  in  trust  by  the  government 
may  be  had  under  this  Act,  although  the  de- 
fendant Indian  is  a  citizen  of  the  United 
States  and  entitled,  under  the  Acts  of  Aug.  7, 
1882,  22  Stat.  L.  341,  ch.  434,  sec.  7,  and  Feb. 
8,  1887,  24  Stat.  L.  388,  ch.  119,  sec.  6,  3 
Fed.  Stat.  Annot.  496,  to  the  rights,  priv- 
ileges, and  immimities  of  such  citizens,  and 
to  the  benefit  of  the  laws,  civil  and  criminal, 
of  the  state  in  which  his  allotment  is  sit- 
uated, and  upon  which  the  offense  is  alleged 
to  have  been  committed.  And  in  U.  S.  v. 
Sutton,  (1909)  215  U.  S.  291,  30  S.  Ct.  116, 
54  U.  S.  (L.  ed.)  200,  revering  (1908)  165 
Fed.  253,  the  Supreme  Court  held  that  Con- 
gress could  enact  so  much  of  this  section  as 
makes  criminal  the  introduction  of  intoxi- 
cating liquor  upon  an  allotment  within  the 
limits  of  the  Yakima  Indian  reservation,  in 
the  state  of  Washington,  made  and  patented 
to  the  Indian  allottees  under  the  Act  of  Feb. 
8,  1887,  24  Stat.  L.  388,  ch.  119,  3  Fed.  Stat. 
Annot.  494,  by  which  the  title  is  held  in 
trust  by  the  government,  and  is  not  alienable 
by  the  allottee  without  the  consent  of  the 
United  States,  since,  under  the  provisions 
with  respect  to  Washington  of  the  Enabling 
Act  of  Feb.  22,  1889,  25  Stat.  L.  677,  ch.  180, 
sec.  4,  7  Fed.  Stat.  Annot.  121,  jurisdiction 
and  control  of  Indian  lands  remain  in  the 
United  States.  See  also  U.  S.  r.  Boss,  (1900) 
160  Fed.  132;  U.  S.  i\  Hall,  (1909)  171  Fed. 
214;  Gearlds  v,  Johnson,  (1911)  183  Fed. 
611. 

The  provision  of  article  9  of  the  agreement 
made  May  1,  1893,  with  the  Xez  Perce  tribe 
of  Indians,  confirmed  by  Act  Aug.  15,  1894, 
28  Stat.  L.  330,  ch.  290,  that  allottees  of  such 
tribe,  whether  under  the  care  of  an  Indian 
agent  or  not,  shall  be  subject  for  a  period 
of  twenty-five  years  "  to  all  the  laws  of  the 
United  States  prohibiting  the  sale  or  other 
disposition  of  intoxicants  to  Indiana,"  can 
apply  only  to  Indians  who  received  their 
allotments  and  acquired  their  rights  of  citi- 
zenship pursuant  to  such  agreement,  and 
cannot  anect  the  status  of  one  who  had  pre- 


viously acquired  such  rights  and  had  become 
subject  to  state  laws,  so  as  to  give  force  and 
validity  as  to  him  to  the  unconstitutional 
Act  of  Jan.  30,  1897,  29  Stat.  L.  506,  ch.  109, 
making  it  a  crime  to  sell  liquor  to  Indian 
allottees.     Ex  p.  Viles,   (1905)    139  Fed.  68. 

Repeal  as  to  Oklahoma.  —  Since  by  the  en- 
abling Act  by  which  Oklahoma  was  admitted 
into  the  Union,  Act  (Ik>ng.  June  16,  1906,  ch. 
3335,  M  Stat.  L.  267,  1909  Supp.  Fed.  Stat. 
Annot.  632,  the  state  was  left  with  jurisdic* 
tion  of  the  introduction  of  intoxicating  liquors 
from  Oklahoma  into  that  part  of  the  state 
known  as  Indian  Territory,  and  was  author- 
ized to  control  the  sale  of  liquor  through  its 
own  courts,  this  section  was  no  longer  in 
force  in  that  part  of  Oklahoma  formerly 
known  as  Indian  Territorv  after  its  admis- 
sion  as  a  state  so  as  to  prevent  the  introduc- 
tion therein  of  liquor  from  Arkansas  in  the 
interstate  commerce.  U.  S.  t*.  U.  S.  Express 
Co.,  (1910)   180  Fed.  1006. 

The  Pueblo  Indians  of  New  Mexico  are  not 
wards  of  the  government,  nor  are  they  in 
charge  of  an  Indian  superintendent  or  agent, 
nor  are  they  Indians  over  whom  the  govern- 
ment through  its  department  exercises  guard- 
ianship, within  the  meaning  of  this  section 
penalizing  the  sale  or  gift  of  intoxicants  to 
such  Indians.  U.  S.  y.  Mares,  (1907)  14  N. 
M.  1,  88  Pac.  1128. 

"  Indian  country."  —  Since  the  allotment  of 
lands  in  severalty  to  all  of  the  Indians  on 
the  Uintah  Indian  reservation  in  Utah,  sub- 
ject to  the  provisions  of  Act  Feb.  8,  1887,  ch. 
119,  24  Stat.  L.  388,  3  Fed.  Stat.  Annot.  490, 
and  the  restoration  of  the  remainder  of  th« 
lands  of  the  reservation  to  the  public  domain, 
no  part  of  such  lands  is  "  Indian  country," 
within  the  meaning  of  the  Act  Jan.  30,  1897, 
ch.  109,  29  Stat.  L.  506;  and  a  prosecution 
cannot  be  maintained  thereunder  for  intro> 
ducing  intoxicating  liquor  thereon,  even  on  a 
portion  which  was  subsequently  reserved  by 
executive  order  for  agency  and  school  pur- 
poses.   IT.  S.  r.  Boss,  (1900)  160  Fed.  132. 

Appeal  by  government.  —  The  decision  of  a 
federal  District  Court  sustaining  a  demurrer 
to  an  indictment  for  introducing  liquor  into 
the  Indian  country  is  reviewable  in  the  fed- 
eral Supreme  Court  by  writ  of  error,  under 
the  Act  of  March  2,  1907,  34  Stat.  L.  1240, 
ch.  2564,  1909  Supp.  Fed.  Stat.  Annot.  292, 
where  the  question  whether  the  indictment 
charges  any  offense  against  the  United  States 
involves  the  validity  of  this  section  as  applied 
to  the  facts  stated.  U.  S.  r.  Sutton,  (1909) 
215  U.  S.  291,  30  S.  Ct.  116,  64  U.  S.  (L.  ed.) 
200,  reversing   (1908)    165  Fed.  253. 

Carlisle  students,  —  This  section  extends  to 
Indian  students  at  the  Carlisle  school,  which 
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is  maintained  at  the  expense  of  the  ffovem- 
ment  under  the  direction  of  the  Interior  De- 
partment.    U.   S.   t\   Belt,    (1904)    128  Fed. 
168. 
Knowledge  or  inttnt.  —  It  is  no  defense  to 

Vol  III,  p.  387,  sec.  2145. 

Mulder.  —  The  murder  of  one  negro  by  an- 
other within  the  limits  of  an  Indian  reserva- 
tion in  a  territory  is  committed  within  a 
place  or  district  under  the  exclusive  jurisdic- 
tion of  the  United  States,  within  the  meaning 
oi  R  S.  sec.  5330,  3  Fed.  Stat.  Annot.  231, 
defining  and  punishing  the  crime  of  murder, 
as  amended  by  the  Act  of  Jan.  15,  1807,  29 
Stat.  L.  487,  ch.  29,  2  Fed.  Stat.  Annot.  357, 
and  extended  by  this  section  to  the  Indian 
country,  when  not  within  the  exceptions  made 
by  section  2146,  which  by  reason  of  the  race 
of  the  accused  and  deceased  do  not  apply. 
Pickett  r.  U.  S.,  (1910)  216  U.  S.  456,  30  S. 
Ct.265,64U.  S.  (L.ed.)  566. 

Larceny.  —  Larceny  committed  in  an  Indian 
peservation  in  the  territory  of  Oklahoma  by 
one  not  an  Indian  is  a  crime  against  the  laws 
of  the  United  States  and  cognizable  by  the 
District  Courts  of  the  territory  while  exer- 
cising the  jurisdiction  vested  in  the  Circuit 
and  District  Courts  of  the  United  States. 
Brown  v.  V.  S.,  (1906)   140  Fed.  975,  77  C 

Vol.  Ill,  p.  388,  sec.  9. 

Constniction  of  statute. — This  section  uses 
the  term  **  arson "  in  its  oommon-Iaw  mean- 
ing and  is  in  effect  an  extension  of  the  pro- 
visions of  B.  S.  sec.  5385,  1  Fed.  Stat.  Annot. 
457.  punishing  the  offense  of  arson  within  a 
fort,  dockyard,  etc.,  to  the  same  offense  com- 
mitted by  an  Indian  on  a  reservation ;  and  an 
indictment  charging  an  Indian  with  the  burn- 
ing of  a  "  building "  on  a  reservation,  not 
averred  to  have  been  a  dwelling  house,  nor 
occupied  as  such,  does  not  state  an  offense 
thereunder.  U.  S.  r.  Cardisb,  (1906)  143 
Ped.  640. 

Condusivenesa  of  judgment.  —  Where  an 
Indian  was  indicted  in  a  federal  court  within 
the  district  of  Oregon  for  an  offense  com- 
mitted on  an  Indian  reservation,  and  was 
convicted  and  sentenced  on  a  plea  of  not 
guilty,  it  was  held  that  the  judgment  consti- 
tuted a  conclusive  adjudication  that  he  was  a 
nonallotted  Indian,  and  therefore  triable  in 
the  federal  court,  and  hence  that  he  could 
not  obtain  his  discharge  on  habeas  corpus 
on  the  ground  that  both  he  and  his  victim 
were  allotted  Indians,  and  that  the  federal 
court  had  no  jurisdiction  to  try  him.  Ex  p. 
Savage,  (1908)   158  Fed.  205. 

Crme  on  allotted  lands  within  resenration. 
—Land  within  the  Tulalip  Indian  reservation, 
in  the  state  of  Washington,  allotted  and 
pttented  in  severalty,  pursuant  to  the  treaty 
with  the  Omahas  of*  March  16,  1854,  10  Stat. 
L.  10^3,  and  the  treatv  of  Point  Elliot  of 
Jan.  22,  1855,  12  Stat.  t.  927,  which  provide 
for  a  conditional  alienation  only,  is  not,  by 
reason  of  such  allotment .  ^Jid  patent,  ex- 
cepted from  the  reservation,  so  as  to  defont 
the  exclusive  jurisdiction  of  the  federal  courts 


a  prosecution  for  a  violation  of  this  section 
for  the  defendant  to  assert  that  he  did  not 
know  that  the  person  to  whom  he  sold  was 
an  Indian.  U.  S.  v,  Stofello,  (1904)  8  Ariz. 
461,  76  Pac.  611. 


C.  A.  173,  affirnHng  (1904)  13  Okla.  512,  75 
Pac.  291. 

Incest.  —  The  provisions  of  this  and  the  fol- 
lowing section  are  not  affected  by  any  subse- 
quent legislation  except  by  Act  March  3, 1885, 
23  Stat.  L.  386,  3  Fed.  Stat.  Annot.  388, 
which  makes  certain  enumerated  crimes  com- 
mitted by  an  Indian  against  the  person  or 
property  of  another  Indian  within  a  terri- 
tory, either  within  or  without  a  reservation; 
subject  to  punishment  in  accordance  with  the 
laws  of  such  territory.  Act  March  3,  1887, 
ch.  397,  sec.  4,  24  Stat.  L.  635,  1  Fed.  Stat. 
Annot.  709,  which  defines  and  prescribes  the 
punishment  for  the  crime  of  incest,  is  not 
therefore  in  force  within  an  Indian  reserva- 
tion where  both  parties  to  the  alleged  act  are 
Indians  and  there  is  no  law  making  such  act 
a  crime.    Ex  p.  Hart,  (1907)  157  Fed.  130. 

Oklahoma.  —  To  the  same  effect  as  the 
original  note,  see  Brown  v.  U.  S.,  (1906)  146 
Fed.  975,  77  C.  C.  A.  173,  affirming  (1904) 
13  Okla.  512,  75  Pac.  291. 


under  this  section  of  crimes  committed  on 
such  land  by  one  Indian  upon  the  person  of 
another.  U.  S.  t\  Celestine,  (1909)  215  U.  S. 
278,  30  S.  Ct.  93,  54  U.  S.  (L.  ed.)   195. 

Refers  to  Indians  maintaining  tribal  rela- 
tions.—  This  section,  providing  that  Indians 
conmiitting  certain  crimes  within  the  limits 
of  an  Indian  reservation  shall  be  subject  to 
the  same  laws,  and  be  tried  in  the  same 
courts,  and  be  subject  to  the  same  penalties 
as  all  other  persons  committing  said  crimes 
within  the  exclusive  jurisdiction  of  the 
United  States,  when  construed  in  connection 
with  the  other  sections  of  the  Act  of  which 
it  is  the  concluding  section,  which  show  its 
purpose  to  be  to  make  certain  appropriations 
for  the  benefit  of  the  Indian  Department, 
fulfil  treaty  stipulations,  provide  for  depreda- 
tion claims,  for  schools,  and  other  miscellane- 
ous matters  connected  with  the  Indian  service, 
refers  onlv  to  Indians  sustaining  tribal  rela- 
tions, and  does  not  deprive  the  state  courts 
of  jurisdiction  over  crimes  committed  by  In- 
dians who  either  have  never  sustained  or  have 
severed  all  tribal  relations.  State  r.  Howard. 
(1903)  33  Wash.  250,  74  Pac.  382;  State  v. 
Smokalem,  (1905)  37  Wash.  91.  79  Pac.  603,- 

proof  of  tribal  relations.  —  In  a  prosecu- 
tion for  murder,  the  jurisdiction  of  the  couH 
was  challenged  on  the  ground  that  the  defend 
ant  and  deceased  were  Indians;  that  the 
crime  was  committed  on  a  reservation,  and 
that  the  proof  did  not  show  that  defendant 
had  severed  his  tribal  relations.  While  tho 
first  two  points  were  sustained  by  evidence, 
the  defendant's  own  testimony  as  to  the 
lat^r  was  that  he  was  not  by  birth  a  mem- 
ber of  the   tribe  on  whose  reservation  the' 
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erime  was  committed;  nor  did  he  show  that 
he*  had  in  any  other  manner  become  allied 
with  that  tribe,  or  that  he  ever  lived  within 
the  limits  of  the  reservation,  but  that  he  had 
lived  for  a  number  of  years  with  members  of 
his  own  family,  among  white  people,  and 
away  from  any  Indian  tribe  or  reservation. 
It  was  held  to  show  that  the  defendant  sus- 
tained no  tribal  relation.  State  i;.  Howard, 
(1903)  33  Wash.  250,  74  Pac.  382. 

Record.  —  Where,  on  scire  facias  on  a  for- 
feited recognizance,  the  record  did  not  dis- 
close that  the  accused  was  an  Indian  or  that 
he  stole  the  property  charged  from  another 
Indian,  it  was  held  that  he  was  not  subject 
to  this  section.  HoUister  r.  U.  S.,  (C.  G.  A. 
1006}    145  Fed.  773. 

Jurisdiction  challenged  on  appeal.  —  In  a 
prosecution  of  an  Indian  for  murder,  the 
jurisdiction  of  the  state  courts  on  the  ground 
that  the  defendant  and  deceased  were  both 
Indians,  and  that  the  crime  was  committed 
within  the  limits  of  an  Indian  reservation, 
and  that  there  was  no  proof  that  defendant 
had  severed  his  tribal  relations,  can  be  chal- 
lenged for  the  first  time  on  appeal.  State  v. 
Howard,  (1903)  33  Wash.  250,  74  Pac.  382. 


Indictment.  —  Under  this  section  extending 
all  criminal  laws  to  all  Indians,  excepting 
offenses  committed  upon  a  reservation  by  one 
Indian  against  another,  it  is  not  necessary 
that  a  state  indictment  against  one  Indian, 
for  an  offense  against  another,  charge,  and 
that  the  state  prove,  that  the  offense  was 
committed  off  a  reservation,  since  it  is  not 
necessary,  in  a  state  prosecution,  to  n^ative 
the  fe<leral  jurisdiction,  nor  for  the  state  to 
prove  more  than  that  the  offense  was  com- 
mitted within  the  country.  State  v,  Buckaroo 
Jack,  (1908)  30  Nev.  325,  96  Pac.  497. 

Evidence.  —  That,  a  homicide  occurred  at  a 
house  about  a  quarter  of  a  mile  from  an  In- 
dian day  school  was  held  to  be  insufficient  to 
show  that  it  occurred  on  a  reservation.  State 
V,  Buckaroo  Jack,  (1908)  30  Nev.  325,  96 
Pac.  497. 

Burden  of  proof.  —  The  burden  is  on  an 
Indian,  accused  by  the  state  of  an  offense 
against  another  Indian,  to  show  that  the  of- 
fense was  committed  on  a  reservation,  so  as 
to  give  the  federal  courts  exclusive  jurisdic- 
tion, under  the  express  terms  of  this  section. 
State  r.  Buckaroo  Jack,  (1908)  30  Nev.  325, 
96  Pac.  497. 


Vol.  Ill,  p.  389,  sec.  5. 

Jnriadiction  of  offense  of  rape.  —  See  under  this  title,  vol.  3,  p.  496,  see.  0. 


Vol.  Ill,  p.  390,  sec.  2147. 

Agent  cannot  evict  lessee.  —  To  the  same 
effect  as  the  original  note,  see  Stephens  r. 
Quigley,  (C.  C.  A.  1903)  126  Fed.  148. 

Authority  of  military.  —  Under  this  section 
and   the   section   immediately  following  the 


military  department  has  no  authority  to  hold 
a  person  apprehended  for  being  unlawfully  in 
the  country  indefinitely  as  a  prisoner,  noV  to 
destroy  property  so  found.  U.  S.  v.  Crook, 
(1875)  179  Fed.  391. 


Vol.  Ill,  p.  39a  sec.  2148. 

Nature  of  proceeding  for  recovery  of  pen- 
alty. —  The  penalty  provided  by  this  section 
can  only  be  recovered  in  a  civil  action,  and 
not  as  a  fine  in  a  criminal  proceeding.  U.  S. 
r.  Baker,  (1903)  4  Ind.  Ter.  544,  7«  S.  W. 
103. 

Vol.  Ill,  p.  390,  sec.  2149. 

Confinement  after  removaL  —  This,  section 
nnlv  authorizes  the  removal  of  troublesome 
persons  from  a  resen^ation,  and  does  not 
imply  authority  to  detain  them  in  confine- 
ment after  such  removal.  In  re  Bi-A-Lil-Le, 
(1909)  12  Ariz.  150,  100  Pac.  450. 

Alderman  of  incorporated  town.  —  Under 
this  section  the  commissioner,  prior  to  the 
Act  Cong.  May  27,  1902,  ch.  888,  32  Stat.  L. 
246,  3  Fed.  Stat.  Annot.  486,  prohibiting  the 
removal  of  certain  citizens  from  the  Indian 
Territory,  with  the  approval  of  the  Secretary 
of  the  Interior,  wan  authorized  to  remove  a 
person  from  the  Indian  Territory  who,  in 
his  judgment,  was  detrimental  to  the  welfare 
of  the  Indians,  though  he  was  an  alderman  of 
an  incorporated  town  in  the  territory.  Ex  p. 
Carter,  (1903)  4  Ind.  Ter.  539,  76  S.  W.  102. 


When  penalty  accrues,  —  Under  this  sec- 
tion in  connection  with  R.  S.  sees.  2147  and 
2149,  it  has  been  held  that  the  penalty  im- 
posed by  this  section  is  incurred  when  the 
return  is  made  after  removal  under  R.  S.^  sec. 
2149.  U.  S.  V.  Baker,  (1903)  4  Ind.  Ter.  544, 
76  S.  W.  103. 


Removal  of  collectors.  —  The  Commissioner 
of  Indian  Affairs  is  authorized,  with  the  ap- 
proval of  the  Secretary  of  the  Interior,  to 
cause  collectors  to  be  excluded  and  removed 
from  a  tribal  Indian  reservation  on  days  when 
payments  are  being  made  to  the  Indians,  if  in 
his  judgment  the  presence  of  collectors  there- 
in at  such  times  is  detrimental  to  the  peace 
and  welfare  of  the  Indians ;  and  this  although 
the  reservation  be  within  a  state  and  the  In- 
dians  be  the  holders,  under  trust  patents 
issued  to  them  pursuant  to  Act  Feb.  8,  1887, 
ch.  119,  24  Stat.  L.  388,  3  Fed.  Stat.  Annot. 
494,  of  allotments  adjacent  to  the  reservation, 
and  be,  therefore,  citizens  of  the  United  States 
and  the  state.  Rainbow  v.  Toung,  (C.  C.  A. 
1908)   161  Fed.  835. 
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Vol.  Illy  p.  408,  sec.  31.     [Conslitviuyii  and  ^criminal  laws  of  the  United 
Stales  applicable.'\ 

Tke  full  faith  and  credit  clavae  of  the  Constitution  of  the  United  States  applied  to  In- 
diin  Territory  courto.    Tootk  v.  MeClellan,  (1007)  7  Ind.  Ter.  64,  103  S.  W.  766. 


Vd.  Ill,  p.  415,  sec.  41. 

CoDstmctioii.  —  This  section  does  not  affect 
the  power  under  R.  S.  sec.  1014,  2  Fed. 
SUt  Annot.  321,  and  Act  of  May  28,  1806, 
eh.  262,  see.  10,  20  Stat.  L.  184,  4  Fed.  Stat. 
Annot  79,  of  a  United  States  commissioner, 
appointed  for  a  district  in  a  state,  to  issue  a 


warrant  for  the  arrest  of  a  person  in  such 
district  for  an  offense  committed  in  the  In- 
dian Territory  against  the  laws  of  the  United 
States.  Douglass  r.  Stahl,  (1903)  71  Ark. 
236,  72  S.  W.  668. 


Vol.  Ill,  p.  422,  sec.  4.     [Arkansas  criminal  law  and  procedure  in  force."] 


Detetmination  of  punishment  by  jury. — 
Since  this  section  puts  in  force  Mansf.  Dig. 
of  the  Cien.  Laws  of  Arkansas,  sec.  2283,  pro- 
riding  that  the  jury  on  rendering  a  verdict  of 
gniltr  mnst  i^x  the  punishment  if  the 
ainount  thereof  is  not  determined  by  law,  one 
on  trial  for  crime  punishable  by  fine  not  ex- 


ceeding a  specified  sum,  and  by  imprisonment 
for  not  less  than  a  specified  time,  nor  for 
more  than  a  specified  time,  is  entitled  to  have 
the  jury  determine  the  punishment  on  their 
finding  him  guilty.  Taylor  v.  U.  S.,  (1906) 
6  Ind.  Ter.  360,  98  S.  W.  123. 


Vol.  Ill,  p.  422,  sec.  4.     [/n  conflicting  cases  United  States  laws  to  prevail, 
larceny  excepted.] 


Ssceiving  stolen  goods.  — While  by  this 
section  Congress  put  in  force  chapters  46  and 
46  of  Mansfield's  Digest  of  the  Laws  of  Ar- 
kansas (ch.  10,  20,  Ind.  Ter.  Ann.  Stat.  1899), 
relative  to  criminal  law  and  procedure,  and 
BQch  chapters  are  exclusive  of  all  other  laws, 
yet  where  the  laws  of  the  United  States  have 


provided  for  the  punishtaient  of  an  offense, 
defining  it  and  prescribing  the  punishment, 
as  in  case  of  K.  S.  sec.  5357,  6  Fed.  Stat. 
Annot.  761,  relative  to  receiving  stolen  goods, 
such  laws  will  govern  and  be  in  force  in  the 
Indian  Territory.  Bise  v.  U.  S.,  (1904)  5 
Ind.  Ter.  602,  82  S.  W.  921. 


Vol.  Ill,  p.  423,  sec.  4.     [Appeals.] 

CoBstitntionality.  —  The  provision  that  no 
appeal  shall  be  allowed  from  a  commissioner's 
court  in  civil  cases  where  the  "jud^ent" 
does  not  exceed  twenty  dollars,  is  violative 
of  the  constitutional  provision  guaranteeing 

VoL  III,  p.  424,  sec.  8. 

Effect  of  Act  of  Jan.  30,  1897.  —  This  sec- 
tion was  not  impliedly  repealed  by  the  Act  of 
Congress  of  Jan.  30,  1897,  29  Stat.  L.  506,  ch. 
109, 3  Fed.  Stat.  Annot.  384.  U.  S.  v.  Buckles, 
(1906)  6  Ind,  Ter.  319,  97  S.  W.  1022. 

StiU  in  force.  —  This  section  is  still  in  force 
in  Indian  Territory  and  has  been  since  its 
enactment  Burch  v.  U.  S.,  (1907)  7  Ind. 
Ter.  284,  104  S.  W.  619. 

Sah  by  agent.  —  Where  an  agent  solicited 
orders  in  Indian  Territory  for  the  sale  of 
intoxieating  liquors,  and  forwarded  the  order 
to  his  principal,  a  nonresident,  who  shipped 
the  liquors  pursuant  to  the  orders  to  the  buy- 
ers therein  named,  the  agent,  whether  he  col- 
lected the  purchase  price  or  not,  violated  the 
statute.  Taylor  f.  U.  8.,  (1906)  6  Ind.  Ter. 
360,  98  S.  W.  123. 

Presunptiona.  —  On  a  prosecution  for  in- 
troducing liquor  into  Indian  Territory,  an 
instruction  that  the  possession  of  liquor  in 
the  territory  waa  prima  facie  evidence  of  the 


the  right  of  trial  by  jury  where  the  value  in 
controversy  exceeds  twenty  dollars.  Missouri, 
etc.,  R.  Co.  V.  Phelps,  (1003)  4  Ind.  Ter.  706, 
76  S.  W.  285. 


introduction  of  the  same  by  the  party  in 
whose  possession  it  was  found  was  held  to  be 
error.  The  court  should  have  instructed 
that  if  the  jury  found  beyond  a  reasonable 
doubt  that  defendant  was  in  possession  of 
liquor  within  the  territory  the  law  presumed 
him  guilty  of  having  introduced  it,  unless  he 
could  show  other\i'ise  by  a  reasonable,  truth- 
ful explanation.  Ellis  t^.  U.  S.,  (1906)  6  Ind. 
Ter.  291,  97  S.  W.  1013. 

Indictment.  —  An  indictment  alleged  that 
accused  "did  .  .  .  introduce''  from  with- 
out the  limits  of  the  Indian  Territory  intoxi- 
cating liquors.  It  was  held  that  the  indict- 
ment charged  the  offense  denounced  by  this 
section,  and  not  the  offense  denounced  by  the 
Act  of  Congress  of  Jan.  30,  1897,  29  Stat.  L. 
506,  ch.  109,  3  Fed.  Stat.  Annot  384,  making 
it  an  offense  for  a  person  to  "  introduce  or 
attempt  to  introduce "  any  intoxicating 
liquors  into  the  Indian  country,  for  the  word 
"  introduce  "  in  the  indictment  is  synonymous 
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with  the  words  used  iii  the  Act  of  1895.  U.  S. 
v.  Buckles,  (1906)  6  Ind.  Ter.  319,  97  S.  W. 
1022. 

An  indictment  charging  in  one  count  that 
the  accused  sold  intoxicating  liquors  within 

Vol.  Ill,  p.  426,  sec.  11. 

Jurisdiction.  —  Under  Act  June  10,  1896,  ch. 
398,  29  Stat.  L.  339,  3  Fed.  Stat.  Annot.  431, 
conferring  on  the  Dawes  Commission  the 
power  of  determining  applications  to  be  en- 
rolled as  members  of  one  of  the  tribes  of  In- 
dians, and  providing  that  appeal  may  be  had 
from  it  to  the  District  Court,  and  Act  July 
1,  1898,  eh.  545,  30  Stat.  L.  591,  3  Fed.  Stat. 


the  Indian  Territory  to  a  person  named,  and 
in  a  second  count  that  he  furnished  intoxi- 
cating liquor  to  the  person  named,  is  not  bad 
as  charging  two  distinct  offenses.  Taylor  v, 
U.  S.,-(1906)  6  Ind.  Ter.  350,  98  S.  W.  123. 


Annot.  467,  allowing  appeal  in  certain  cases 
direct  to  the  United  States  Supreme  Court, 
the  Court  of  Appeals  of  the  Indian  Territory 
has  no  jurisdiction  of  an  appeal  from  the 
District  Court  from  an  order  as  to  taxation 
of  costs  in  such  a  case.  Chickasaw  Nation 
V.  Roflf,  (1903)  4  Ind.  Ter.  635,  76  S.  W.  101. 


Vol.  lily  p.  431.     [Applications  for  citizenship.'] 


Conatitutionality.  —  The  legislation  au- 
thorizing the  commission  to  the  Five  Civilized 
Tribes  to  determine  citizenship  in  the  Five 
Nations  is  constitutional.  Dukes  v.  Goodall, 
(1904)  5  Ind.  Ter.  145,  82  S.  W.  702;  Dick 
t?.  Ross,  (1905)  6  Ind.  Ter.  86,  89  S.  W.  664. 

Effect  of  application  for  enrolment.  —  The 
application  for  enrolment  under  this  Act, 
notwithstanding  the  fact  that  applicants  were 
already  on  the  rolls,  was  a  waiver  of  the  con- 
clusiveness of  the  rolls  in  their  cases,  the  Act 
providing  that  the  commission  shall  hear  and 
determine  the  application  of  all  persons  who 
may  apply  to  them  for  citizenship  in  any  of 
said  nations.     (1907)   26  Op.  Atty.-Gen.  127. 

Sight  to  enrolment.  —  In  (1907)  26  Op. 
Atty.-Gen.  127,  it  appeared  that  K.  and  L., 
children  of  white  parents  who  had  become 
affiliated  with  the  Choctaw  Nation  by  an  act 
of  the  Choctaw  council,  and  thereby  granted 

[Present  tribal  rolls  confirmed.] 

CoB8tnicti<m  of  paragraph.  —  This  para- 
ffraph  has  reference  to  a  previoua  denial  or 
failure  of  the  tribal  authorities  to  aet,  and 

Vol.  Ill,  p.  439,  sec.  2. 

Scope  of  statute.  —  The  provision  of  this 
section  that  when  in  any^uH  in  the  courts 
of  the  Indian  Territory  it  should  appear  that 
the  property  of  any  tribe  would  be  affected 
such  tribe  should  be  brought  in  as  a  party, 
applies  only  to  suits  relating  to  membership 


all  rights,  privileges,  and  immunities  of  the 
Choctaw  citizens,  were  born  in  the  Choctaw 
Nation,  have  always  resided  there  as  its 
recognized  citizens,  and  their  names  appear 
upon  various  tribal  rolls.  They  applied  to 
the  Commission  to  the  Five  Civilized  Tribes 
under  this  Act  and  were  enrolled,  and  no 
appeal  was  taken  by  the  nation.  It  was  held 
that  they  are  clearly  entitled  to  enrolment. 

Parties.  —  Since  Indian  lands  apportioned 
to  the  Indians  of  the  Chickasaw  and  Choc- 
taw Nations  are  still  public  lands,  and  are 
not  held  by  the  allottees  in  their  individual 
capacity  as  tenants  in  common,  prior  indi- 
vidual Indian  allottees,  members  of  the 
Chickasaw  and  Choctaw  Nations,  are  not 
necessary  parties  to  suits  brought  to  deter- 
mine citizenship  rights  of  others,  as  author- 
ized by  this  Act.  Dukes  v.  Goodall,  (1904) 
6  Ind.  Ter.  145,  82  S.  W.  702. 


not  to  action  or  nonaction  of  the  commission. 
(1907)  26  Op.  Atty.-Qen.  127. 


in  the  tribes  bxA  the  right  to  tribal  lands  or 
fxmdaj  and  does  not  have  the  effect  of  abolish- 
ing the  general  exemption  of  the  tribes  from 
civil  suits.  Adams  f;.  Murphy,  (1908)  165 
Fed.  304,  91  C.  C.  A.  272,  reversing  (1907) 
7  Ind.  Ter.  395,  104  S.  W.  668. 


Vol.  Illy  p.  439,  sec.  3.     [Jurisdiction  of  United  States  courts,  etc.] 


Purchaser  pending  suit  —  In  a  suit  under 
this  section  the  general  rule  applies  that  a 
stranger  cannot,  by  a  conyeyanee  or  transfer 
of  possession  from  the  defendant  pendente  lite, 
acquire  any  rights  which  are  not  subject  to 
the  judgment  subsequently  rendered  in  the 
suit,  whether  or  not  he  is  made  a  party  there- 


to; and  where  such  a  purchaser  or  trans  fere  <» 
is  brought  in  by  an  amended  complaint  it  is 
not  necessary  to  allege  that  his  membership 
in  the  tribe  has  been  disallowed.  Har^i^rovo 
r.  Cherokee  Nation,  (1904)  129  Fed.  186.  63 
C.  C.  A.  276. 


[Defense  of  noncitizen  holding  under  lease,  etc.] 

Nature  of  action.  —  The  provisions  in  this  tribes,  or  members  thereof,  by. persons  in  pon- 
Act  for  the  recovery  of  value  of  improvements  session  under  contracts  executed  prior  to  Jan. 
placed  on  lands  belonging  'to  certain  Indian       1,  1898,  did  not  change  the  character  of 
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action  by  a  member  of  one  of  those  tribes  of 
forcible  detainer  from  a  law  action  to  a  suit 
in  equity.  Sharrock  v.  Kreiger,  (1906)  6 
Ind.  Tcr.  466,  98  S.  W.  161. 

Rental  yalne.  —  The  term  "rental  value," 
as  used  in  this  section,  means  the  sum  men- 
tioned in  the  rental  contract  up  to  the  year 

Vol.  Ill,  p.  440,  sec.  5. 

Sufficiency  of  notice.  —  Under  this  section 
proper  notice  by  the  person  bringing  the  ac- 
tion is  sufficient,  although  an  Indian  nation 
is  afterward  joined  as  party  plaintiff.    Har- 

Vol.  Ill,  p.  441,  sec.  6. 

Substitution  of  parties.  —  A  suit  under  this 
Act  to  dispossess  an  intruder  on  lands  owned 
by  an  Indian  tribe  or  nation,  although 
brought  by  a  member  of  the  tribe,  as  per- 
mitt^  by  the  Act,  when  the  tribe  fails  or  re- 
fuses to  bring  it,  is  based  primarily  on  the 
right  of  the  tribe,  and  the  court  may  prop- 
erly permit  it  to  be  substituted  as  plaintiff, 
and  to  allow  the  name  of  the  original  plain- 
tiff to  be  stricken  out,  with  his  consent. 
Bronght  f.  Cherokee  Nation,  (C.  C.  A.  1904) 
129  Fed.  192. 

Complaint.  —  In  Price  v.  Cherokee  Nation, 
(1904)  5  Ind.  Ter.  518,  82  S.  W.  893,  a  com- 
plaint in  an  action  of  ejectment  by  a  Chero- 

Vol.  Ill,  p.  442,  sec.  11. 

Curtesy.  —  In  Sanders  r.  Sanders,  (Okla. 
1909)  117  Pac.  338,  it  was  held  that  a  citizen 
of  the  Creek  Nation  in  possession  of  lands  of 
•aid  nation,  who  filed  thereon  before  the  Com- 
mission to  the  Five  Civilized  Tribes,  under 
this  Act,  and  died  April  28,  1900,  without  re- 
eeiving  her  certificate  of  allotment  therefor, 
was  seized  of  no  estate  of  inheritance,  and 
that  curtesy  therein  did  not  attach. 

BesocBt  aaA  distiJImtion.  —  The  allotment 
of  a  citizen  of  the  Creek  Nation  set  apart 

Vol  hi,  p.  443,  sec.  13. 

tetfiofity  of  Secietaxy  of  Ipt^rior.— An 
iBstnnneitt  dated  July  9,  1901,  purporting  to 
be  a  mineral  lease  from  a  Delaware  Indian 
of  certain  lands  in  the  Indian  Territory,  was 
held  to  be  void  at  its  inception,  as  the  power 
to  make  such  a  lease  was,  at  that  time,  vested 
exclusively  in  the  Secretary  of  the  Interior. 
This  authority  was  taken  from  the  Secretary 
of  the  Interior  by  section  73  of  the  Act  of 
July  1,  1902,  32  Stat.  L.  T27,  and  it  is  now 
impossible  for  him  to  give  validity  to  the 
lease,  either  in  whole  or  in  part.  (1904)  25 
Op.  Attv.-Gen.  168. 

Validity  of  leases.  —  By  treaty  of  1855,  10 
Stat.  L.  1110,  a  certain  district  within  the 
ladiaa  Territory  was  set  off  to  the  Choctaw 
aad  Chickasaw  Nations,  to  be  held  in  com- 
moD,  under  the  control  of  the  tribal  organiza- 
tions in  the  district  of  its  own  jurisdiction. 
B^'Act  of  the  CHiekasaw, national  .lo^isla- 
tpre,  passed  in  1886  (Laws  Chickasaw  Xn- 
tioD,  p.  188)   any  resident  citizens   (not  less 


1000,  the  time  when  it  was  intended  by  .tl)P 
statute  that  all  leases  should  terminate,  and 
after  that  whatever  was  fair  and  reasonabl*; 
for  the  use  and  occupation  of  the  premises. 
Swinney  r.  Kelley,  (1908)  5  Ind.  Ter.  12,  76 
S.  W.  303. 


grove  r.  Cherokee  Nation,  (C.  C.  A.  1904)  129 
Fed.  186;  Price  f.  Cherokee  Nation,  (1904) 
5  Ind.  Ter.  618,  82  S.  W.  893. 


kee  Indian  against  a  citizen  of  the  United 
States,  in  which  plaintiff  sought  to  recover 
land  and  the  improvements  thereon,  under 
various  acts  of  the  Cherokee  national  council, 
set  out  in  the  complaint,  was  held  to  state 
a  cause  of  action. 

Verification  of  complaint —Jt  is  sufficient 
compliance  with  the  r^uirement  of  this  Act 
that  a  "  sworn  complaint "  shall  be  filed  if 
the  complaint  is  verified  by  the  authorized 
attorney  of  the  tribe  or  nation  which  is  plain- 
tiff, who  states  that  the  facts  alleged  are 
within  his  knowledge.  Brought  v.  Cherokee 
Nation,  (C.  C.  A.  1004)  129  Fed.  192. 


to  her  under  this  Act,  who  died  in  possession 
thereof  prior  to  Act  Cong.  March  1,  1901,  ch. 
676,  31  Stat.  L.  861,  without  receiving  her 
certificate  of  allotment  therefor,  was  dis- 
tributable to  her  heirs  under  patent  therefor 
to  them  subsequently  issued  according  to  the 
laws  of  descent  and  distribution  of  the  Creek 
Nation,  as  provided  in  sections  6  and  7  of 
such  Act.  Sanders  «.  Sanders,  (Okla.  1909) 
117  Pae.  338. 


than  three)  were  authorized  to  form  a  cor- 
porate company  to  engage  in  developing  coal 
mines.  This  Act  was  amended  Sept.  24,  1887 
(Laws  Chickasaw  Nation,  p.  190),  so  as 
to  include  petroleum,  natural  gas,  and  as- 
phaltum.  Reservation  of  all  lands  containing 
deposits  of  such  minerals  was  made  by  Act 
Cong.  June  28,  1898,  ch.  517,  sec.  13,  30  Stat. 
L.  498,  which  required  payment  of  royalties 
for  the  benefit  of  the  Indians;  and  the  Chicka- 
saw statute  also  provided  that  after  the  for- 
mation of  the  company,  and  on  compliance 
with  such  statute,  the  corporation  was  au- 
thorized to  contraist  with  i^pitalists  to  de- 
velop and  work  the  mines.  It  was  held  that 
such  Acts  impliedly  authorized  the  leasing  of 
eoal  and  oil  lands  allotted  to  such  Indians 
for  a  limited  period  for  the  tribal  or  indi- 
vidual benefit  of  such  Indians,  and  that  such 
leases  were  not  void  on  their  faoe.  MoBride 
r.  Farrjngton,  (1904)  Ul  Fed.  7»7^ (Ojfirmed 
(C.  C.  A.  1906)    140  FM.  ,114* 
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Vol.  Illy  p.  446y  86C.  15.     JiOtvner  of  improvements  to  deposit  appraised 
value,  etc.'\ 


ImproTements.  —  This  section  did  not  ter- 
minate the  interest  of  a  Creek  Indian  in  a 
town  lot,  unimproved  by  him,  but  improved 
by  one  to  whom  he  had  leased  the  lot.  W.  O. 
Whitney  Lumber,  etc.,  Co.  r.  Crabtree,  (1907) 
7  Ind.  Ter.  636,  104  S.  W.  862. 

Obligation  to  restore  posscMion  to  lessor. 
—  The  provision  in  this  Act  which  gives  the 
owner  of  improvements  on  a  lot  in  the  Indian 


Territory  a  preferred  right  to  purehase  the 
same  aft^r  it  shall  have  been  appraised  does 
not  affect  the  obligation  of  a  white  man,  who 
was  at  the  time  of  its  passage  in  possession 
of  a  lot  under  a  lease  from  an  Indian,  to  re- 
store possession  to  the  lessor  on  the  termina- 
tion of  the  lease  in  aooordance  with  its  terms. 
Fraer  v.  Washington,  (1903)  125  Fed.  280, 
60  C.  C.  A.  194. 


Vol.  Illy  p.  447,  sec.  16.     IRoyaUies  and  rents  to  be  paid  into  treasury  — 
to  credit  of  tribe.'] 


Retrospective  operation  of  Act.  —  The  col- 
lection of  royalties  due  and  owing  to  the  les- 
sors of  coal  mines  in  the  Choctaw  Nation  for 
coal  mined  under  valid  leases  prior  to  this 
Act  was  not  prohibited  by  the  provisions  of 
section  16,  making  it  unlawful  for  any  person 
after  the  passage  of  such  Act  to  demand  or 


receive  any  such  royalty,  or  for  any  one  to 
pay  any  such  royalty  to  any  individual. 
Southwestern  Coal  Co.  v.  McBride,  (1902) 
185  U.  S.  409,  22  S.  Ct.  763,  46  U.  8.  (L. 
ed.)  1010,  affirming  (1906)  104  Fed.  1007, 
43  C.  C.  A.  683. 


Vol.  Illy  p.  448,  sec.  16.     [Retention  of  lands,  etc.,  tmiU  allotment'} 


Ulegitimate  children.  —  The  first  proviso  of 
this  section  does  not  authorize  a  citizen  to 
hold  lands  as  a  prospective  allotment  for  an 
illegitimate  child.  Walker  v.  Roberson, 
(1908)   21  Okla.  894,  97  Pac.  609. 

Lease  before  allotment.  —  Under  this  pro- 
viso it  was  held  that  a  lease  of  lands  men- 
tioned in  this  section  by  an  Indian  to  a  citi- 
zen of  the  United  States  was  good  until  the 
allotment  took  place.  Choctaw,  etc.,  R.  Co. 
V.  Bond,  (1906)  6  Ind.  Ter.  616,  98  S.  W.  336. 

Right  of  Indian  to  lay  off  towns.  — This 
section  provides  that  any  citizen  in  posses- 
sion of  such  lands  as  would  be  his  reasonable 
share  of  the  lands  of  his  nation  or  tribe  may 
rent  them  until  allotment  has  been  made,  and 
Section  23  provides  that  individuals  may  rent 
their  proportionate  share  of  tribal  lands  until 
allotments  are  made.  R.  S.  sec.  2118,  3 
Fed.  Stat.  Annot.  374,  provides  that  every 
person  who  makes  a  settlement  on  any  land 
belonging  to  any  Indian  tribe,  or  surveys  it. 


or  attempts  to  designate  boundaries,  shall  be 
subject  to  a  certain  penalty,  and  the  Curtis 
Act  (Act  of  June  28,  1898,  cb.  617,  30  Stat. 
L.  496,  3  Fed.  Stat.  Annot.  439),  provides  for 
the  laying  off  of  towns  under  the  direction  of 
the  Secretary  of  the  Interior.  It  has  been 
held  that  inasmuch  as  section  2118  was  in- 
tended to  prevent  white  men  from  settling 
Indian  lands,  and  the  provision  of  the  Curtis 
Act  in  regard  to  laying  off  towns  applies  only 
to  the  laying  off  and  incorporation  of  a  legal 
subdivision,  a  Chickasaw  Indian  in  posses- 
sion of  his  prospective  allotment  has  a  right 
to  lay  out  a  town  and  rent  lots  on  such  allot- 
ment, no  political  or  legal  subdivision  being 
created.  U.  S.  v,  Lewis,  (1903)  5  Ind.  Ter. 
1,  76  S.  W.  299. 

Complaint.  —  Under  this  section  a  com- 
plaint in  an  action  for  rent  should  show  that 
the  plaintiff  is  a  citizen  and  that  the  lands 
come  within  the  proviso.  Hubbard  v,  Chlsm, 
(1004)  6  Ind.  Ter.  96,  82  8.  W.  686. 


Vol.  Ill,  p.  448,  sec.  17. 

Subsequent  birth  of  child.  —  A  member  of 
the  Creek  tribe  of  Indians,  who  in  violation 
of  sections  17,  18,  held  possession  of  land 
in  excess  of  that  to  which  he,  his  wife,  and 
minor  children  were  entitled  as  allotments. 


acquired  no  rights  thereto  for  the  benefit  of 
a  child  subsequently  born  to  him,  as  against 
a  Creek  citizen  who  had  prior  to  the  birth  of 
such  child  filed  upon  such  land.  Walker  o. 
Roberson,  (1908)  21  Okla.  894,  97  Pac.  609. 


Vol.  Ill,  p.  448,  sec.  18. 

Jurisdiction.  —  Under  this  section  and  other 
Acts  conferring  exclusive  jurisdiction  upon 
the  Commission  to  the  Five  Civilized  Tribes 
under  the  direction  of  the  Secretary  of  the 
Interior  to  determine  all  matters  rpiativ<>  to 
the  appraisement  and  allotment  of  lands,  the 
commission  had  jurisdiction,  exclusive  of  the 


courts,  to  determine  a  question  as  to  whether 
one  should  be  .enrolled  as  a  citizen  of  the 
Cherokee  Nation  and  whether  he  should  par- 
ticipate in  the  distribution  of  the  property  of 
the  Cherokee  tribe.  Dick  r.  Ross,  (1905) 
6  Ind.  Ter.  85,  89  S.  W.  664. 
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VoL  illy  p.  449,  sec.  21.     [Enrolmeni  of  Cherokees,  etc.] 


Sigbt  to  £0  behind  r<m.  — In  (1907)  26  Op. 
Atty.-Gen.  171,  it  appeared  that  one  G.,  a 
white  man,  intermarried  into  the  Cherokee 
Xation  in  1873,  and  his  name  appeared  on 
the  Clkrokee  authenticated  tribal  roll  of  1880. 
fle  applied  to  the  Commission  of  tlie  Five 
Cirilized  Tribes  in  1901  for  enrolment,  which 
application  was  finally  denied  Feb.  9,  1907, 
upon  the  authority  of  the  case  of  Red  Bird 
r.  U.  8.,  (1906)  203  U.  S.  76,  27  S.  Ct.  29,  61 
U.  S.  (L.  ed.)  96,  he  having  abandoned  his 
wife  in  1878.  Section  667  of  the  Cherokee 
Constitntion  also  provides  that  every  inter- 
married person  who  abandons  his  wife  shall 
thereby  forfeit  every  right  and  privilege  of 
citizenship  in  that  nation.    It  was  held  that 

VoL  ill,  p.  451,  sec.  23. 

Unlawful  detainer.  —  A  lease  of  agricul- 
taral  Indian  land  being  void  and  terminated 
on  Jul  1,  19(X),  by  this  section  a  lessee  under 
anch  a  lease  cannot  after  such  date  maintain 
unbwful  detainer  a«iinst  his  subtenant  hold- 
ing over.  Owens  r.  Eaton,  (1904)  5  Ind.  Ter. 
275, 82  8.  W.  746. 

Vol  III,  p.  451,  sec.  25. 

Extent  of  jniisdiction.  —  Inquiry  into  the 
▼ilidity  of  the  method  by  which  certain 
amendments  to  the  constitution  of  the  Chero- 
kee Nation  were  adopted,  or  revision  of  the 
political  or  administrative  action  of  that  na- 
tion, was  not  authorized  by  this  section,  em- 
powering the  Delaware  Indians  residing  in 

VoL  III,  p.  452,  sec.  26. 


the  applicant  was  entitled  to  enrolment  .under 
section  21,  which  specifically  directs  the  Com- 
mission **  to  enroll  all  persons  now  living 
whose  names  are  found  on  said  roll." 

Names  placed  on  tribal  rolls  by  fraud.— 
The  only  names  which  this  section  declares 
shall  be  eliminated  from  the  tribal  rolls  are 
those  placed  thereon  by  fraud  or  without  au- 
thority of  law.     ( 1907)  26  Op.  Atty.-Gen.  127. 

The  authority  given  the  commission  to 
eliminate  from  the  tribal  rolls  those  placed 
thereon  by  fraud  or  without  authority  of  law 
is  expressly  limited  to  "  any  other  rolls/' 
meaning  any  other  than  the  roll  of  1880, 
which  was  confirmed.  (1907)  26  Op.  Atty.- 
Gen.  171. 


Denying  landlord's  title.  ~  In  such  an  ac- 
tion one  who  enters  as  sublessee  of  such  land 
may  deny  title  of  the  person  under  whom  he 
entered.  Owens  r.  Eaton,  (1904)  6  Ind.  Ter. 
276,  82  S.  W.  746. 

Ri{^t  of  Indian  to  lay  off  towna.  —-  See  un- 
der this  title,  vol.  3,  p.  447,  sec.  16. 


the  Cherokee  Nation  to  bring  suit  in  the 
Court  of  Claims  for  the  purpose  of  determin- 
ing the  contractual  rights  of  the  Delawares 
in  Cherokee  national  lands  and  funds.  Dela- 
ware Indians  r.  Cherokee  Nation,  (1904)  193 
U.  8.  127,  24  S.  Ct.  342,  48  U.  S.  (L.  ed.) 
646,  (1903)  38  Ct.  CI.  465. 


Laws  relating  to  marriage.  —  Under  this 
section  the  Cherokee  statute  relating  to  mar- 
risge  with  one  not  a  citizen  and  who  moves 
iway  cannot  be  enforced  by  the  federal  courts. 
BicAllaster  v.  Edgerton,  (1901)  3  Ind.  Ter. 
704,  64  S.  W.  583. 


Vested  rights.  —  A  woman's  rights  as 
widow  and  heir  under  the  Cherokee  statute 
of  descent,  having  vested  on  death  of  her  hus- 
band, are  not  affected  by  the  subsequent  re- 
peal of  the  statute  by  this  section.  Nivens 
V.  Nivens,  (1903)  4  Ind.  Ter.  674,  76  S.  W. 
114. 


VoL  III,  p.  454,  sec.  29.     [Allotment  of  lands.] 


Contract  to  sell.  — Under  the  provision  of 
this  section  "  that  all  contracts  looking  to  the 
sale  or  incumbrance  of  any  of  the  land  of  an 
allottee,  except  the  sale  heretofore  provided, 
shall  be  null  and  void/'  and  Act  of  July  1, 
1902,  eh.  1362,  32  Stat.  L.  642,  10  Fed.  Stat. 
Annot.  150»  providing  that  allotted  land  shall 
not  be  affected  by  any  deed,  debt,  or  obliga- 
tion contracted  prior  to  the  time  when  such 
land  may  be  alienated  under  the  Act,  a  eon- 


tract  by  one  not  an  Indian  citisen  before  al- 
lotment to  buy  land  is  void;  such  person  hav- 
ing no  authority  to  purchase  or  sell  Indian 
lands  before  allotment  and  the  expiration  of 
the  period  of  restrictions  upon  alienation. 
KeHy  r.  Harper,  (1907)  7  Ind.  Ter.  541,  104 
8.  W.  829.  See  also  Sayer  v.  Brown,  (1907) 
7  Ind.  Ter.  676,  104  S.  W.  877;  Lewis  t?. 
ClemenU,  (1908)  21  Okla.  167,  96  Pac.  769. 


VCL    III,    p.    456,    sec.    29.       [MeCMBEBS'    TITI.es    to    LANDS.] 


Approval  of  Secretary  of  Interior.  — The 
Secretary  of  the  Interior  is  authorized  to  ap- 
prove the  patenta  executed  by  the  principal 
ehlef  of  the  Choctaw  Xation  and  the  governor 
of  the  Chickasaw  Nation  for  the  lands  al- 
lotted to  the  members  of  those  tribes  of  In- 


dians in  accordance  with  the  provisions  of 
this  Act,  and  his  approval  thereof  is  essential 
to  constitute  such  patents  a  transfer  of  the 
allottees  of  such  title  as  was  intended  by  t\w 
Act.     (1905)  25^  Op.  Atty.-Gen.  460. 
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Vol.  Ill,  p.  458,  sec.  29,  sixth  par.     iU  is  agreed,  etc.'] 


Validity  of  regulations  by  Secretary  of  In- 
terior.—In  U.  S.  y.  McMurray,  (1010)  181 
Fed.  723,  it  was  held  that  regulations  by  the 
Secretary  of  the  Interior  were  void  which  re- 
quired lessees  of  coal  and  asphalt  lands  to 
mine  on  each  lease  3,000  tons  the  first  year. 


4,000  tons  the  second,  7,000  tons  the  third, 
8,000  tons  the  fourth,  and  15,000  tons  the 
fifth  and  each  succeeding  year,  or  pay  the 
royalties  on  such  quantities  if  not  mined, 
and  prescribing  that  a  failure  to  do  so  would 
subject  the  lease  to  cancellation. 


Vol.  Ill,  p.  469.     [Continuance  of  auihoHty  —  no  enrolment  vnless  citizetu] 
Risbta  of  intermarried  whites.  —  See  under  this  title,  vol.  3,  p.  449,  sec.  21. 

Vol.  Ill,  p.  485.     ICommission  to  five  civilized  tribes  —  Creek  roll  —  rules 
for  descent.] 


Descent  and  distribution. — Chapters  49  and 
155,  Mansf.  Dig.  (Ind.  Ter.  Annot.  Stat.  1899, 
ch.  21,  58),  entitled  "Descent  and  Distribu- 
tion/' and  "Wills  and  Testaments,"  respec- 
tively, as  modified  bv  Acts  of  Congress  (Act 
May  2,  1899,  ch.  182,  26  Stat.  L.  81;  Act 
June  30,  1902,  ch.  1323,  32  Stat.  L,  500),  were 
in  force  in  the  Creek  Nation  on  the  13th  day 
of  November,  1905,  In  re  Brown,  (1908)  22 
Okla.  216,  97  Pac.  613. 

Where  a  child  was  born  to  citizens  of  the 
Creek  Nation  on  May  6,  1901,  died  in  Novem- 
ber, 1901,  was  enrolled  by  the  commission  on 
Oct.  8,  1902,  allotment  selected  on  April  28, 
1904,  and  patent  issued  to  his  heirs  on  Oct. 
10,  1904,  it  was  held  that  the  Arkansas  law 
of  descent  and  distribution  embodied  in  chap- 
ter 49,  sees.  2522-2545  of  Mansfield's  Digest 
(Ind.  Ter.  Annot.  Stat.  1899,  sees.  1820-1843), 
nominated  the  heirs  of  such  deceased  child 
and  fixed  the  shares  and  portions  the  heirs 
derived  in  such  allotment.  Shulthis  v.  Mac- 
Dougal,  (1907)   162  Fed.  331. 


Time  section  took  effect  — The  provision 
of  this  section  repealing  the  provisions  of  the 
original  agreement  made  by  the  Creeks,  in  so 
far  as  it  provided  for  descent  and  distribution 
according  to  the  Creek  law  of  descent  and 
distribution,  and  substituting  therefor  chap- 
ter 49  of  Mansfield's  Digest  ( Ind.  Ter.  Annot. 
Stat.  1899,  ch.  21 ) ,  did  not,  by  virtue  of  the 
joint  resolution  of  Congress,  take  effect  until 
July  1,  1902.  De  Graffenreid  r.  Iowa  Land, 
etc.,  Co.,  (1908)  20  Okla.  687,  95  Pac. 
624. 

Dower.  —  The  noncitizen  widow  of  an  al- 
lottee of  a  quarter  section  of  land  of  the 
Creek  Nation,  whose  husband  died  in  June, 
1906,  was  held  to  be  entitled  to  dower  in  hts 
estate,  and  until  it  was  assigned  to  her  was 
entitled  to  remain  and  possess  the  home  or 
house  of  her  late  husband,  together  with  the 
farm  thereto  attached,  free  from  all  rent. 
Hawkins  v.  Stevens,  (1008)  21  Okla.  849,  97 
Pac.  567. 


Vol.  Illy  p.  491.     [Further  application  of  homestead  la/ws  to  Indians  —  pat- 
ented lands  held  in  trust,] 

Ejectment.  —  An  Indian  patentee  of  pub- 
lic land,  who  was  entitled  to  present  and  ex- 
clusive possession  thereof,  though  the  land 
was  held  in  trust  for  him  by  the  United 
States  for  a  period  of  twenty-five  years,  at 
the  end  of  which  time  he  would  acquire  the 
fee,  could  maintain  ejectment  therefor  alone 
without  joining  the  United  States;  his  title 
being  sufficient  to  support  a  possessory  action. 
Frazoe  r.  Piper,  (1908)  61  Wash.  278,  98 
Pac.  760. 

Restriction  on  alienation.  —  WTiere  an  In- 
dian held  under  this  section,  extending  the 
homestead  privilege  to  Indians,  but  inhibiting 
the  alienation  of  land  patented  thereunder  for 
a  period  of  twenty-five  years  after  patent, 
an  attempted  sale  within  that  period  was 
void.  Frazee  v.  Piper,  (1908)  51  Wash.  278, 
98  Pac.  760. 


Laws  soveming  issuance  of  patent.— 
Though  an  Indian  entered  upon  piU)lic  land 
under  Act  Cong.  March  3,  1875,  ch.  131,  18 
Stat.  L,  402,  3  Fed.  Stat.  Annot.  490,  ex- 
tending the  privileges  of  the  homestead  laws 
to  Indians  who  have  abandoned  their  tribal 
relations,  and  prohibiting  alienation  until  five 
years  after  patent  is  issued,  but  was  not  en- 
titled to  make  final  proof  until  after  the  en- 
actmejit  of  this  section  continuing  the  home- 
stead privilege  but  extending  the  prohibition 
of  alienation  to  twenty-five  years,  it  was  held 
that  the  patent  was  issuable  under  the  latter 
Act  so  that  the  twenty-five  years'  prohibition 
of  alienation  applied  to  such  land.  Frazee 
V.  Piper,  (1908)  61  Wash.  278,  98  Pac 
760. 


Vol.  Ill,  p.  492,  sec.  1,  note. 

Conatmction  of  statute.  —  Under  the  gen-  was  not  exhausted  by  the  first  order  for  al- 
eral  Indian  Allotment  Act  of  1887,  n  cont inn-  lotments.  U,  S.  v.  Fairbanks,  (1909)  171 
ing  power  was  vested  in  the  President,  wliicli       Fed.  337,  96  C.C.  A,  229. 
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Vol.  Ill,  p.  493,  sec.  2. 

Kglit  to  aUotment.  —  Where  the  mother  of 
P.,  a  Walla  Walla  Indian,  married  an  Iro- 
qnoiB,  and  P.,  who  was  born  within  the  Walla 
Walla  region,  was  a  minor  when  her  mother 
i^in  married  a  French  Canadian,  but  never 
seiered  her  tribal  relations,  which  were  sub- 
sequently expressly  recognized  by  a  general 
Indian  council,  it  was  held  that  the  marriage 
of  her  mother  did  not  deprive  P.  of  the  riglit 
to  select  lands  held  for  allotment  in  the  ITma- 
tilla  Indian  reservation  for  herself  and  her 
children-  Smith  v,  Bonifer,  (1907)  154  Fed. 
883,  affirmed  (1909)  166  Fed.  846,  92  C.  C. 
A,  604. 

In  La  CTair  v.  U.  S.,  (1910)  184  Fed.  128, 
it  was  held  that  the  plaintiffs  were  not  de- 
barred from  the  right  to  receive  allotments  on 
the  Yakima  reservation  by  the  fact  that  their 
parents  had  received  allotments  on  the  Puyal- 
hip  reservation  as  heads  of  families,  and  that 
the  plaintiffs  were  named  in  the  patents  as 
members  of  such  families. 

Recovery  of  lands  from  divorced  wife.  —  In 
Morrisett  r.  U.  S.,  (1904)  132  Fed.  891,  it 
appeared  that  the  plaintiff,  an  Indian  of  the 
Walla  Walla  tribe,  selected  and  claimed  the 
allotment  to  him  of  160  acres  of  land  in  the 
Umatilla  reservation  as  the  head  of  a  family 
consisting  of  himself  and  his  wife.  He  al- 
leged that  through  the  misrepresentation  of 
Ma  wife  that  she  was  a  single  woman,  eighty 
aerea  of  the  tract  so  selected  was  allotted  to 
ber,  and  the  remainder  only  to  him  as  a  single 
person.  His  wife  afterwards  obtained  a  di- 
vorce. It  was  held  that  the  extra  allotment 
of  eighty  acres  to  which  the  plaintiff  was  at 
the  tune  entitled  under  the  law  resulted  from 
his  status  as  a  married  man,  and  that  after 
he  had  lost  such  status,  presumably  through 
his  own  fault,  he  had  no  standing  in  equity 


to  recover  from  his  wife  the  land  which,  if  » 
allotted  to  him,  would  have  been  on  her  ac- 
count, if  not  in  her  right. 

Allotment  to  adopted  members  of  tribe. — 
In  La  Clair  r.  U.  S.,  (1910)  184  Fed.  128,  it 
appeared  that  the  plaintiffs,  who  were  for- 
merly members  of  the  Puyallup  tribe  of  In- 
dians, but  were  of  Yakima  half  blood,  were 
invited  bv  the  Yakimas  to  become  members 
of  that  tribe  for  the  purpose  of  sharing  in  the 
allotment  of  the  lands  of  their  reservation  in 
severalty,  which  they  did,  having  been  for- 
mally adopted  by  the  tribe  in  accordance  with 
its  customs.  The  Indian  agent  and  the  al- 
lotting agent  were  fully  advised  of  such  ac- 
tion, which  was  taken  with  their  approval, 
and  with  full  knowledge  of  the  facts  recom- 
mended the  plaintiffs  for  allotments,  and  their 
recommendation  was  approved  by  the  Secre- 
tary of  the  Interior,  and  patents  were  issued 
to  the  plaintiffs,  which  recited  that  they  were 
Indians  "  residing  on  the  Yakima  Indian  res- 
ervation," who  had  been  allotted  land  therein. 
None  of  plaintiffs  had  received  allotments 
elsewhere.  The  lands  have  since  been  for  the 
most  part  resided  upon  and  improved  by  the 
allottees,  and  have  become  valuable.  It  was 
held  that  the  things  don?  were  all  that  were 
required  to  make  plaintiffs  members  of  the 
Yakima  tribes,  and  that,  even  if  official  rati- 
fication of  the  adoption  was  required,  the  ac- 
tion of  the  department  amounted  to  such 
ratification. 

Person  bom  after  Act  passed.  —  The  fact 
that  a  member  of  an  Indian  tribe  was  born 
after  the  passage  of  this  Act  or  of  the  Nel- 
son Act  of  1889  (Act  Jan.  14,  1889,  ch.  24,  25 
Stat.  L.  642),  does  not  exclude  such  persons 
from  the  right  to  an  allotment  under  either 
of  such  Acts.  U.  S.  V.  Fairbanks,  (C.  C.  A. 
1909)   171  Fed.  337. 


Vol.  Ill,  p.  494y  sec.  5.     [Patent  to  issue,  etc.'] 


Taxation.  —  To  the  same  effect  as  the  orig- 
inal Bpte,  see  U.  S.  r.  Thurston  County, 
(1906"  143  Fed.  287,  74  C.  C.  A.  425,  re- 
wrain^  (1905)   140  Fed.  456. 

Validity  of  restrictions  on  alienation.  —  Re- 
strictions placed  by  Act  of  Congress  upon  the 
alienation  by  Indians  of  lands  allotted  to 
them  in  severalty,  and  embodied  in  the  pat- 
ents issued  for  such  lands,  are  pursuant  to  a 
general  and  beneficent  policy  of  the  govern- 
ment for  the  protection  of  the  Indians,  and 
are  valid.  Nelson  r.  John,  (1906)  43  Wash. 
483,  86  Pac.  933. 

Conveyance  of  Indian  lands.  —  Where  a 
eonreyance  by  an  Indian  of  land  allotted  to 
him  was  void  because  the  title  remained  in 
the  United  States,  the  fact  that  subsequently 
the  Indian  obtained  a  patent  and  could  con- 
vey did  not  inure  to  the  benefit  of  the  pur- 
chaser; the  rule  that  where  a  vendor  hav- 
ing no  title  sells  and  title  subsequently  pro- 
cured by  him  inures  to  the  benefit  of  the  pur- 
chaser, not  applying  where  such  sale  was 
prohibited  by  law.*^  Starr  v.  Long  Jim,  (1909) 
52  Wash.  138,  100  Pac.  194. 


Right  to  maintain  trespass.  —  Although 
the  government  by  this  Act  holds  in  trust  the 
legal  title  to  land  allotted  in  severalty  to  an 
Indian,  the  latter,  who  is  in  the  rightful  pos- 
session of  the  land  and  has  the  beneficial  use 
therein,  may  recover  damages  for  an  unlaw- 
ful trespass  upon  it.  Smith  t*.  Mosgrove, 
(1908)  51  Ore.  495,  94  Pac.  970. 

White  persons  as  "heirs."  —  The  term 
"  heirs,"  as  used  in  the  first  paragraph  of 
this  section,  includes  white  persons  adopted 
as  members  of  a  tribe  of  Indians.  Reed  v. 
Clinton,  (1909)  23  Okla.  610,  101  Pac.  1055. 

Jurisdiction  of  state  courts.  —  So  long  as 
the  United  States  recognizes  the  national 
character  of  the  Indians  and  that  they  are 
under  the  protection  of  treaties  and  laws  of 
Congress,  their  property  is  outside  the  opera- 
tion of  state  laws,  and  the  state  courts  have 
no  jurisdiction  over  controversies  concerning 
the  titles  to  Indian  allotments  while  the  same 
are  held  in  trust  by  the  United  States.  Smith 
V.  Mosgrove,  (1908)  51  Ore.  495,  94  Pac.  970. 

Title  and  control.  —  Under  this  Act  the 
United  States  retains  title  and  control  over 
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the  allotted  lands  during  the  trust  period 
without  any  right  in  the  allottee,  except  to 
occupy  and  cultivate  the  lands  under  a  paper 
or  writing  showing  that  at  a  particular  time 
in  the  future,  unless  extended  by  the  Presi- 
dent, the  allottee  would  be  entitled  to  a  pat- 
ent for  the  fee.  U.  S.  r.  Gardner,  (1004)  133 
Fed.  285,  66  C.  C.  A.  663;  Bond  t*.  U.  S., 
(1910)   181  Fed.  613. 

Effect  of  allotment.  —  An  Indian  allottee 
by  accepting  an  allotment  does  not  cease  to 
be  a  ward  of  the  government,  but  still  re- 
mains in  a  condition  of  pupilage  and  depend- 
ency; the  determination  of  all  disputes  con- 
cerning the  allotment,  its  occupancy  and  pos- 
session, and  the  general  control  of  the  Indian 
remaining  within  the  jurisdiction  of  the  Sec- 
retary of  the  Interior.  Bond  f.  U.  S.,  (1910) 
181  Fed.  613. 

Right  of  United  States  to  maintain  suit  — 
The  United  States  may  maintain  a  suit  in  its 
own  name  to  cancel  a  deed  to  allotted  Indian 
lands,  although  made  under  an  order  of  court, 
if  the  sale  was  in  violation  of  the  statutory 
restrictions  on  alienation.  U.  S.  r.  Bellm, 
(1910)  182  Fed.  161.  See  also  U.  S.  r. 
Dooley,  (1906)   151  Fed.  697. 

Cancellation  of  patents.  —  Wliere  the  In- 
terior Department  by  its  officers  and  agents 
has  recognized  the  right  of  Indians  to  allot- 
ments of  land  as  members  of  a  tribe,  after 
full  investigation,  with  full  knowledge  of  the 
facts  and  without  fraud,  and  allotments  have 
been  made  and  patents  issued  to  the  allottee, 
the  department  is  without  authority  to  sub- 
sequently cancel  such  patents  because  of  a 
change  in  its  interpretation  of  the  law;  nor 


is  there  any  equity  which  warrants  a  court 
in  canceling  the  patents  at  suit  of  the  govern- 
ment, the  allotment  being  satisfactory  to  the 
tribe  from  whose  lands  they  were  made.  La 
Clair  t/.  U.  S.,  (1910)   184  Fed.  128. 

Title  of  allottee.  —  The  selection  of  and  the 
filing;  upon  an  allotment  of  land  are  the  In- 
ception of  the  title  of  tlie  Indian  allottee  or 
his  heirs,  and  when  the  patent,  which  isonlv 
the  evidence  of  title,  is  issued,  it  relates  back 
to  the  inception  of  the  title.  Hooks  r.  Ken- 
nard,  (1911)   28  Okla.  457,  114  Pac.  744. 

Constniction  of  proviso. —  The  proviso  to 
this  paragraph  does  not  contemplate  that  the 
President  may  extend  the  period  of  twenty- 
five  years  as  to  all  trust  patents  issued  to 
Indian  allotted  of  land,  but  only  that  such 
extension  may  be  made  in  particular  eases, 
in  the  discretion  of  the  President.  (1905) 
25  Op.  Atty.-Gen.  483. 

Power  to  wilL  —  It  has  been  held  that  an 
allottee  under  this  Act  who  died  within  the 
twenty-five  year  period  had  no  power  to  de- 
vise his  interest  in  the  land  allotted,  /n  rt 
House,  (1907)  132  Wis.  212,  112  N.  W.  27. 

Dower.  —  The  widow  of  an  Indian  to  whom 
an  allotment  of  lands  in  severalty  had  been 
made,  as  authorized  by  this  Act,  is  entitled 
to  dower  in  such  lands.  Wheeler  t\  Petite, 
(1907)   163  Fed.  471. 

Effect  of  citisenship.  —  The  conferring  of 
the  rights  of  citizenship  upon  an  Indian  al- 
lottee does  not  authorize  him  to  alienate  or 
lease  the  land  allotted  to  him,  or  to  make 
any  contract  in  relation  thereto  in  violation 
of  this  section.  Williams  v,  Steinmetz, 
(1005)  16  Okla.  104,  82  Pac.  986. 


Vol.  Ill,  p.  495|  sec.  5.     {Lams  of  descent  and  partition.] 


Constniction.  —  The  statute  of  Kansas  re- 
lating to  descent  (Gen.  Stat.  1889,  ch.  33, 
sees.  20,  21,  29),  which  by  this  section  is 
made  to  govern  the  descent  of  lands  allotted 
in  severalty  to  the  members  of  certain  tribes 
in  Indian  Territory,  provides  that  if  an  in- 
testate leaves  neither  husband,  nor  wife,  nor 
issue,  his  estate^ shall  go  to  his  parents,  and, 
if  his  parents  be  dead,  shall  be  disposed  of  in 
the  same  manner  as  if  they,  or  either  of 
them,  had  outlived  the  intestate  and  died  in 
the  ownership  and  possession  of  the  portion 
thus  falling  to  their  share,  or  to  either  of 
them,  and  that  "children  of  the  half  blood 
shall  inherit  equally  with  children  of  the 
whole  blood."  It  has  been  held  that  the  word 
"children,"  as  so  used,  should  be  construed 
as  meaning  "kindred,"  and  that  under  such 
provision,  where  an  Indian  woman,  whose 
parents  were  dead,  died  unmarried  and  with- 
out issue,  but  leaving  a  half-brother,  he  in- 
herited her  land,  to  the  exclusion  of  her 
uncles  and  cousins.  Finley  v.  Abner,  (G.  C. 
A.  1904)    129  Fed.  734. 

Minnesota.  —  Under  this  Act  whe|;e  the  al- 
lottee of  land  in  Minnesota  dies  after  his 
trust  patent  has  issued,  his  allotment  de- 
scends to  his  heirs,  as  provided  by  the  laws 
of  that  state,  to  be  ascertained  by  the  probate 
court  of  the  county  in  which  the  lands  are 
locatod.  U.  S.  V,  Park  Land  Co.,  (1911)  188 
Fed.  383. 


Washington.  —  Under-  the  laws  of  descent 
of  Washington  which  by  this  section  are  made 
applicable  to  allotted  and  patented  Indian 
lands  therein,  the  estate  of  a  Puyallup  In- 
dian, allotted  lan(i  under  a  patent  from  the 
United  States  which  contained  restrictions  on 
alienation,  and  provided  for  forfeiture  upon 
neglect  to  till  the  soil  or  on  return  to  a 
nomadic  life,  was  an  inheritable  estate  in  the 
lands  on  his  death  in  1888.  Little  Bill  v, 
Swanson,  (1911)   117  Pac.  481. 

Right  to  partition  land.— In  U.  S.  r.  Bellm, 
(1910)  182  Fed..  161,  it  was  held  that  the 
proviso  in  this  paragraph  of  section  5,  adopt- 
ing the  law*s  of  descent  of  Kansas,  was 
merely  for  the  purpose  of  providing  a  rule 
by  which  the  heirs  should  be  determined, 
and  that  the  partition  statutes  were  adopted 
only  so  far  as  they  provided  for  a  division  of 
the  land  in  case  the  heirs  could  not  agree  to 
hold  it  in  common;  that  there  was  no  inten- 
tion of  abrogating  the  trust  in  any  case,  and 
that  the  clause  "except  as  herein  otherwise 
provided  "  excluded  the  application  of  a  pro- 
vision of  a  state  partition  statute  authoriz- 
ing a  sale  of  the  land  where  it  could  not  be 
advantageously  divided;  and  that  such  a  sale 
of  land  in  the  Indian  Territory,  although 
under  an  order  of  court  based  on  the  Kansas 
statute,  was  null  and  void. 
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Vol.  Ill,  p.  496,  sec.  &   * 

When  dtisenship  attacliet.  —  An  InAUui  al« 
lottee  on  the  receipt  of  his  first  patent  must 
be  deemed  within  the  provision  of  section  6 
that,  ''upon  the  completion  of  said  allot- 
menu  and  the  patenting  of  the  lands  to  said 
allottees/'  each  allottee  shall  have  the  bene- 
fits of,  and  be  subject  to,  the  laws  of  the  state 
vhere  he  resides,  in  view  of  the  further  grant 
of  citizenship  which  that  section  extends  to 
every  allottee,  and  of  the  fact  that  the  issue 
o)  the  final  patent  provided  for  by  section  5 
was  to  be  delayed  for  twenty-five  years,  when 
it  was  to  he  issued  to  the  first  patentee  or  his 
heirs.  Matter  of  Heff,  (1905)  197  U.  S.  488, 
2o  S.  Ct.  506,  49  U.  S.  (L.  ed.)  848. 

Sffeet  of  granting  dtiiuuliip.  —  The  grant 
of  citizenship  to  the  Indians  waif  intend^  for 
their  protection,  and  was  not  a  renunciation 
by  the  United  States  of  the  authority  which 
it  had  always  exercised  to  adopt  such  meas- 
ores  as  in  its  judgment  were  wise  for  the 
protection  of  the  Indian  in  his  rights.  U.  8. 
r.  Allen,  (1910)  179  Fed.  13,  103  G.  C. 
A.  1. 

Kffeet  on   laws   of  descent.  —  Under   the 

,  varions  provisions  of  this  Act  providing  for 

p        the  allotment  of  Indian  lands,  the  laws  of 

descent  of  the  state  apply  to  these  lands. 

Guyatt  V,  Kaut£,   (1905)   41  Wash.  115,  83 

Pac.  9. 

Jviisdiction  of  ttate  conrta.  —  The  provi- 
non  in  this  section  and  other  sections  of  this 
Act,  providing  for  the  allotting  of  lands  con- 
stituting an  Indian  reservation  to  the  faidians 
in  severalty,  and  the  issuing  of  patents  to  the 
allottees  therefor,  and  further  providing  that, 
upon  the  completion  of  said  allotments  and 
the  issuing  of  patents  to  each  of  the  allottees 
constituting  the  tribe,  each  allottee  shall  haiw 
the  benefit  of  and  be  subject  to  the  laws,  both 
civil  and  criminal,  of  the  state  in  which  he 
Day  reside,  upon  completion  of  the  allotments 
and  the  issuing  of  patents  to  each  of  the  al- 
lottees, confers  jurisdiction  on  the  state 
'  eonrts  to  try  and  punish  an  allottee  for  any 
violation  of  the  laws  of  the  state,  though  the 
offense  committed  be  one  against  the  person 
or  property  of  an  Indian  or  other  person 
within  the  limits  of  an  Indian  reservation. 
E9  p.  Savage,  (1908)  158  Fed.  205;  In  re 
Kow.ge-zfauck,  (1904)  69  Kan.  410,  76  Pac. 
877. 

After  public  land  has  been  allotted  to  an 
Indian  under  this  Act  he  is  not  subject  to 
prosecution  for  violating  Act  of  Cong.  Jan. 
15, 1897,  ch.  29,  sec.  5,  29  Stat.  L.  487,  3  Fed. 
Stat.  Annot.  389,  prohibiting  the  commission 
of  rape  within  the  limits  of  an  Indian  reser- 
vation, but  which  contains  no  express  provi- 
sion that  it  should  be  applicable  to  Indians 
residing  on  allotted  lands,  but  is  subject  to 
the  laws  of  the  atate  in  which  the  crime  was 
alleged  to  have  been  committed.  U.  S.  v. 
Kiva.  (1903)   126  Fed.  879. 

kettnctloiia  upon  alienation  contained  in 
patents  ismied  to  Indian  allottees  of  lands  in 
severalty,   aa  required  by  different  Acts  of 
were  not  repealed  by  this  section. 


Neloon  v.  John,  (1906)  43  Wash.  483,  86  Pac. 
933. 

Federal  control  of  proceeds  of  land  after 
citisenahip.  —  A  patent  issued  to  an  Indian 
allottoe,  pursuant  to  the  treaty  of  Sept.  30, 
1854,  authorizing  the  President  to  assign  land 
to  Indians  with  such  restrictions  on  the  power 
of  alienation  as  he  may  impose,  stipulated 
that  neither  he  nor  his  heirs  shouM  sell  the 
tract  without  the  consent  of  the  President. 
Regulations  approved  by  the  President  pro- 
vided that  the  proceeds  of  timber  taken  from 
allotted  lands  should  be  deposited  in  a  na- 
tional bank  subject  to  check  of  the  Indian 
owner  of  the  allotment,  countersigned  by  the 
Indian  agent.  It  has  been  held  that,  though 
an  allottee  becomes  a  citizen  under  this  sec- 
tion, his  power  to  dispose  of  the  proceeds  re- 
ceived from  the  sale  of  his  timber  is  subject 
to  the  approval  of  the  Indian  agent.  Tom- 
kins  r.  Campbell,  (1906)  129  Wis.  93,  108 
N.  W.  216. 

Alaika  Indians.  —  Under  this  Act  those  In- 
dians or  half-breeds  in  Alaska  who  have  vol- 
untarily taken  up  their  residence  separate 
and  apart  from  any  tribe  of  Indians,  and 
have  adopted  the  habits  of  civilized  life,  be- 
come thereby  citizens  of  the  United  States  by 
naturalization.  In  re  Minook,  (1904)  2 
Alaska  200. 

Government  control  of  liquor  traffic  not  dis- 
turbed.—  Cimira  to  the  original  note,  see 
Matter  of  Heff,  (1905)  197  U.  S.  488,  25  8. 
Ct.  506,  49  U.  S.  (L.ed.)  848,  set  out  in  note 
to  this  title,  vol.  3,  p.  384,  sec.  1. 

Who  become  citizens.  — When  lands  com- 
posing an  Indian  reservation  have  been  al- 
lotted and  patented  in  severalty  among  the 
members  of  the  band  or  tribe  of  Indians  oc- 
cupying such  lands,  each  and  every  allottee 
becomes  a  citizen  of  the  state  wherein  such 
reservation  is  located,  and  subject  to  the  laws 
thereof.  Moore  f.  Nah-con-be,  (1905)  72  Kan. 
169,  83  Pac.  400. 

Taxation.  —  Land  allotted  under  an  Indian 
treaty  which  exempts  such  land  from  levy, 
sale,  or  forfeiture  until  the  state  legislature 
shall,  with  the  consent  of  Congress,  remove 
the  restriction,  can  no  longer  escape  taxation 
after  the  Indian  patentee  has  become  a  dti- 
zen  under  this  section,  which  in  addition  to 
the  grant  of  citizenship  provides  that  In- 
dians to  whom  allotments  have  been  made 
shall  have  the  benefit  of,  and  be  subject  to, 
the  laws,  both  civil  and  criminal,  of  the  state 
or  territo^  in  which  they  may  reside,  and 
the  ten  years  during  which  Congress,  by  the 
Act  of  March  3,  1893,  27  Stat.  L.  612,  633,  ch. 
209,  postponed  the  operation  of  the  provision 
of  Wash.  Laws  1889,  1890,  p.  499,  granting 
the  power  of  alienation  "  in  like  manner  and 
with  like  effect  as  any  other  person  may  do 
under  the.  laws  of  the  United  States  and  of 
this  state,"  and  removing  all  restrictions  in 
reference  ^hereto,  have  expired.  Ooudy  r. 
Meath,  (1906)  203  U.  S.  146,  27  S.  Ct.  48,  61 
U.  S.  (L.  ed.)  130,  affirming  (1905)  38  Wash, 
-  126,  80  Pac.  295. 
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Vol.  Ill,  p.  500,  sec.  3. 

Action  for  use  and  oooupation.  —  An  indlait 
may  recover,  in  an  action  for  mesne  profits, 
the  rental  value  of  lands  allotted  to  him  hy 
the  United  States  government,  from  a  person 
who  has  used  and  occupied  the  same  under  a 
lease  that  is  void  because  not  sanctioned  and 
approved  by  the  officers  of  the  Interior  De- 
partment. Phillips  r.  Reynolds,  <1907)  79 
Neb.  626,  113  N.  W.  234. 

Approval  by  Secretary  of  Interior.  —  This 
section  does  not  authorize  the  leasing  of  the 
lands  embraced  within  an  Indian  allotment, 
unless  it  is  made  to  appear  to  the  Secretary 
of  the  Interior  that  the  allottee  cannot,  by 
reason  of  age  or  other  disability,  personally 
and  with  benefit  to  himself  occupy  or  improve 
his  allotment  or  any  part  thereof.  Williams 
V,  Steinmetz,  (1905)  16  Okla.  104,  82  Pac. 
986. 

The  statutory  requirement  that  leases  made 
by  Indian  allottees  of  the  Cherokee  and  other 
civilized  tribes  in  the  Indian  Territory  should 
be  subject  to  approval  by  the  Secretary  of  the 
Interior  before  being  effective  confers  on  the 
secretary  only  the  power  of  approval  or  dis- 
approval, and  gives  him  no  authority  to  in- 
itiate  or  make  a  lease,  or  to  change  oi^  ignore 
its  provisions,  and  his  approval  of  an  assign- 
ment of  a  lease,  made  without  the  consent 
of  the  lessor,  in  direct  violation  of  its  condi- 
tions, does  not  validate  such  assignment. 
Midland  Oil  Co.  v.  Turner,  (1910)   179  Fed. 


74,  102  0.  C.  A.  368,  modifying  (1909)  167 
Fed.  646. 

Where  a  party  holds  a  lease  of  Indian  lands 
which  has  been  approved  by  the  proper  officers 
of  the  Interior  Department,  such  lease  con- 
taining a  provision  that  the  party  holding 
the  lease  will  not,  at  any  time  during  the 
period  for  which  tlie  said  lands  and  premises 
are  leased,  sublet  the  same  to  any  person 
without  the  consent  thereto  of  the  party  of 
the  first  part  and  the  approval  of  the  same 
by  the  Secretary  of  the  Interior,  a  subleasing 
of  the  same  without  the  consent  of  the  Secre- 
tary of  the  Interior  is  void,  and  conveys  no 
right  by  such  subleasing,  and  the  sublease 
cannot  be  enforced.  The  doctrine  of  estoppel 
between  landlord  and  tenant  does  not  apply. 
Reeves  v.  Sheets,  (1905)  16  Okla.  342,  82 
Pac.  487. 

A  lease  of  an  Indian  allotment  which  has 
not  been  approved  by  the  Secretary  of  the  In- 
terior is  absolutely  null  and  void;  and  where 
a  party  under  such  a  lease  plants  the  land  to 
corn  and  cultivates  it,  and  the  cattle  of  the 
allottee,  in  connection  with  the  cattle  of  an- 
other, break  down  the  fence  and  destroy  such 
corn,  the  lessee  cannot  recover  for  the  value 
of  his  share  thereof.  The  lease  having  been 
made  in  violation  of  a  positive  statute,  the 
law  will  grant  him  no  relief.  Williams  r. 
Steinmetz,  (1906)   16  Okla.  104,  82  Pac.  986. 


Vol.  Ill,  p.  501,  sec.  5. 

Jurisdiction  of  state  conrta  to  determine 
descent.  —  Where,  in  the  proceedings  for  the 
settlement  of  the  estate  of  an  Indian  allottee, 
there  being  other  property  than  the  land 
which  warranted  administration,  the  parties, 
by  stipulation  and  mutual  consent,  submitted 
to  the  state  court  the  question  whether  S. 
was  heir  of  the  decedent,  it  was  held  that  the 
court  had  jurisdiction  to  determine  the  ques- 
tion, though  the  judgment  did  not  transfer 
-the  title  to,  or  disturb  the  possession  of,  the 
allotted  land  held  by  the  United  States  in 
trust  for  decedent  and  his  heirs;  the  govern- 
ment being  entitled  to  recognize,  or  refuse  to 
recognize,  the  order  as  conclusive  or  prima 
facie  evidence  of  the  fact.  Smith  v.  Smith, 
(1909)   140  Wis.  599,  123  N.  W.  146. 


Vol.  Hi,  p.  503,  sec.  1. 

Repeal.  —  In  so  far  as  this  Act  conferred 
jurisdiction  upon  the  courts  to  determine 
questions  of  heirship  and  descent  as  they  may 
affect  allotted  lands  during  the  trust  period 
it  was  repealed  by  implication  by  the  Act  of 
June  25,  1910,  ch.  431,  36  Stat.  L.  865,  mak- 
ing the  Secretary  of  the  Interior  a  special 
tribunal  to  determine  such  questions  and  de- 
claring that  Iris  decision  shall  be  **  final  and 
eonchisive,"  thus  making  the  jurisdiction  con- 
ferred upon  him  exclusive.     Bond  f.  U.  S., 

(1910)  181  Fed.  613;  Pel-Ata-Yakot  r.  U.  S., 

(1911)  188  Fed.  387. 


Legitimacy  of  issue.  —  Though  Act  Cong. 
Feb.  8,  1887,  ch.  119,  24  Stat.  L.  390,  3  Fed. 
Stat,  Annot.  496,  declares  Indians  receiving 
allotments  in  severalty  thereunder  to  be  citi- 
zens of  the  United  States,  subject  to  the  laws 
of  the  state  in  which  they  live,  and  Act  Cong. 
March  3,  1885,  ch.  319,  23  SUt.  L.  340,  makes 
the  state  law  of  alienation  and  descent  ap^ 
plicable  to  such  allotments,  yet,  under  the 
direct  provisions  of  this  section  the  issue  of 
a  male  and  female  Indian,  who  cohabited  as 
husband  and  wife  according  to  the  enstom  of 
Indian  life,  is  deemed  legitimate,  to  deter- 
mine the  descent  of  land.  Kalyton  o.  Kalv- 
ton,  (1903)  45  Ore.  116,  74  Pac.  491,  78  Pac. 
332;  In  re  House,  (1907)  132  Wis.  212,  112 
N.  W.  27;  Smith  v.  Smith,  (1909)  140  Wis. 
599,  123  N.  W.  146. 


Retrospective  effect.  —  An  invalid  retrospee- 
tive  effect  is  not  given  to  the  provision  of 
this  section  authorizing  Indians  claiming  to 
be  entitled  to  an  allotment  of  land  to  prose- 
cute, in  the  proper  federal  Circuit  Court,  any 
action  in  relation  to  their  right  thereto,  by 
construing  such  Act  to  include  a  suit  by  an 
Indian  to  obtain  an  allotment  to  which  she 
claims  she  was,  at  the  time  of  the  paasaf^e  of 
such  Act,  entitled,  under  the  Allotment  Act 
of  March  3,  1885,  23  Stat.  L.  340,  eh.  319, 
and  to  have  canceled  the  alleged  improper 
allotment  of  such  land  to  another.     Hy-Yu- 
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tw-Mil-Kin  r.  Smith,  (1904)    194  U.  S.  401, 
i4  8.  Ct.  676,  4A  U.  S.  ( L.  ed. )  1039,  affirmed 
(1902)  119  Fed.  114,  55  C.  C.  A.  216. 
Siclnsive  federal  jurisdiction. — State  courts 
were  not  given  jurisdiction  of  controyersies 
necessarily  involving  a  determination  of  the 
title,  and,  incidentally,  of  the  right   to  the 
possession  of    Indian    allotments    while    the 
same  were  held  in  trust  by  the  United  States, 
br  the  provision  of  the  Act  of  Aug.  15,  1894, 
3  Fed.  Stat  Annot.  504  note,  28  SUt.  L.  286, 
ch.  290,   delegating   to    the    federal    Circuit 
Courts  the  power  to  determine  such  questions, 
siooe  the  purpose  of  that  Act  to  continue  the 
exclusive  federal  control   over  disputes  con- 
cerning allotments  which,  prior  to  that  Act, 
could  only  have  been  decided  by  the  Secretary 
of  the  Interior,  is  manifested  by  its  provision 
that  a  judgment  or  decree  in  any  such  con- 
troversy shall  be  certified' by  the  court  to  the 
Secretary  of  the  Interior,  and  by  the  pro- 
vision of  this  section  that  in  such  suits  "  the 
parties  thereto  shall  be  the  claimant  'ds  plain- 
tiif  and  the  United  States  as  party  defend- 
ant."   McKay  r.  Kalyton,   (1907)  204  U.  S. 
458,  27  S.  Ct.  346,  51  U.  S.  (L.  ed.)  666,  re- 
rtning  (1904)    45  Ore.  116,  74  Pac.  491,  78 
Pac.  332. 

Under  this  section  the  United  States  Cir- 
cuit Courts  had  jurisdiction  of  a  suit  by  the 
only  child  of  a  deceased  Indian  to  recover 
lands  allotted  to  him  in  the  Umatilla  reser- 
vation under  Act  March  3,  1885,  ch.  319,  23 
Stat.  L.  341,  which  provided  that  the  lands 
Allotted  thereunder  should  be  held  in  trust 
by  the  United  States  for  the  sole  use  and 
benefit  of  the  allottee,  **  or  in  case  of  his  de- 
cease, of  his  heirs,  according  to  the  laws  of 
the  state  of  Oregon,"  although  it  was  alleged 
that  the  lands  were  withheld  by  complain- 
ant's stepmother  under  a  claim  of  dower 
therein.  Patawa  V.  U.  S.,  (1904)  132  Fed. 
893. 

The  District  Court  of  the  territory  of  Okla- 
homa had  jurisdiction  of  suits  brought  there- 
in by  persons  of  Indian  blood  or  descent  to 
establish  their  rights  to  allotments,  pursuant 
to  this  section.  Young  r.  U.  S.,  (1910)  176 
Fed.  612. 

Scope  of  action.  —  In  an  action  brought  by 
a  person  claiming  the  right  to  an  allotment 
of  land  on  an  Indian  reservation  agsfinst  the 
United  States  to  establish  such  right,  as 
anthorized  by  this  section  the  jurisdiction 
of  the  court  is  not  restricted  to  a  determina- 
tion of  the  right  of  the  plaintiff  to  any  allot* 
ment;  but,  where  a  particular  tract  is 
claimed,  the  right  of  any  adverse  claimant 
may  also  be  litigated,  and  for  that  purpose 
he  mav,  and  should,  be  joined  as  a  party  de- 
fendant. U.  S.  r.  Fairbanks,  (1909)  171  Fed. 
337,  96  C.  C.  A.  229. 

Jomdet  of  actions. -— Where  several  claim- 
ants of  allotments  sued  jointly  to  establish 
their  rights  to  separate  allotments  in  a  Dis- 
trict Court  of  the  territory  of  Oklahoma,  it 
was  held  that  a  demurrer  to  their  petition 
was  properly  sustained  by  the  District  Court, 
where  one  at  the  grounds  of  the  demurrer 
WIS  a  mfsjoinder  of  causes  of  action.  Young 
r.  U.  8.,  (1910)  176  Fed.  612. 


Parties.  —  Tho  United  States  cannot  be  re- 
garded as  a  necessary  party  to  a  suit  brought 
under  the  Act  of  Aug.  15,  1894,  28  Stat.  L. 
286,  305,  ch.  290,  prior  to  the  amendatory  Act 
of  Feb.  6,  1901,  31  Stat.  L.  760,  ch.  217,  to 
determine  the  respective  rights  of  two  In- 
dians, each  claiming  under  the  Allotment 
Act  of  March  3,  1885,  in  view  of  the  provision 
of  the  Act  under  which  the  action  was 
brought,  that  the  judgment  or  decree  of  the 
court  in  favor  of  any  claimant  to  an  allot- 
ment upon  being  properly  certified  to  the 
Secretary  of  the  Interior,  shall  have  the  same 
effect  as  if  the  allotment  had  been  allowed 
and  approved  by  the  Secretary.  Hy-Yu-Tse- 
Mil-Kin  r.  Smith,  (1904)  194  U.  S.  401,  24  S. 
Ct.  676,  48  U.  S.  (L.  ed.)  1039,  affirmed 
(1902)  119  Fed.  114,  55  C.  C.  A.  216. 

The  jurisdiction  of  suits  by  Indians,  in- 
volving their  right  to  lands  allotted  under 
any  law  or  treaty,  conferred  on  the  Circuit 
Courts  of  the  United  States  by  this  section, 
is  exclusive,  but  in  all  such  actions  the  United 
States  must  be  made  a  party  defendant  as 
therein  provided.  Parr  r.  U.  S.,  (1904)  132 
Fed.  1004. 

Decision  of  land  department.  —  In  an  action 
brought  under  this  section,  which  gives  to  a 
person  in  whole  or  in  part  of  Indian  blood  or 
descent  the  right  to  bring  such  action  to  es- 
tablish the  right  to  an  allotment  of  land 
by  virtue  of  an  Act  of  Congress,  which  lie 
claims  to  have  been  unlawfully  denied  him, 
the  decision  of  the  Land  Department,  upon 
the  question  whether  or  not  the  plaintiff 
when  a  person  of  mixed  blood  was  recognised 
as  a  member  of  the  tribe  entitled  to  the 
benefit  of  the  Act,  will  not  in  all  cases  be 
followed,  since  in  case  of  an  adverse  ruling 
such  rule  would  leave  the  plaintiff  without 
the  remedy  which  it  was  the  purpose  of  the 
statute  to  give  him.  Waldron  v.  U.  S.. 
(1906)  143  Fed.  413. 

Appointment  of  receiver.  —  Under  this  sec- 
tion the  courts  have  power  to  appoint  a  re- 
ceiver for  the  lands  involved  in  a  suit  where 
a  proper  showing  therefor  is  made.  Smith  v, 
U.  S.,   (1905)    142  Fed.  225. 

Selection  of  specific  land  necessary  before 
suit.  —  This  section  contemplates  the  selec- 
tion of  ^specific  land  for  allotment  by  the 
claimant  before  the  institution  of  a  suit,  upon 
which  the  judgment  or  deeree  may  operate  as 
a  complete  allotment.  Reynolds  v,  U.  S., 
(1909)   174  Fed.  212,  98  C.  C.  A.  220. 

Right  to  share  in  tribal  property.  —  Origin- 
ally the  test  of  the  right  of  individual  In- 
dians to  share  in  tribal  lands  and  other  tribal 
property  was  existing  membership  In  the 
tribe;  but  this  rule  has  been  so  broadened  by 
Act  March  3,  1875,  ch.  131,  sec.  15,  18  Stat. 
L.  420,  3  Fed.  Stat.  Annot.  490,  and  Act  Feb. 
8,  1887,  ch.  119,  sec.  6,  24  Stat.  L.  390,  3 
Fed.  Stat.  Annot.  496,  and  other  Acts,  as  to 
place  individual  Indians  who  have  abandoned 
tribal  relations  once  existing,  and  have 
adopted  the  customs,  habits,  and  manners  of 
civilized  life,  upon  the  same  footing  in  re- 
spect of  this  right  as  though  they  had  main- 
tained their  tribal  relations.  Oakes  v,  U.  8., 
(1909)  172  Fed.  305,  97  C.  C.  A.  139. 
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Vol.  Ill,  p.  ft05,  Me.  1 
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Vol.  X,  p.  Iftl,  toe.  1. 


Vol.  Ill,  p.  505,  sec.  7. 

Approval  of  Secretary  of  the  laterior. — 
Under  this  section  the  approval  of  the  Secre- 
tary of  the  Interior  is  necessary  to  the  valid- 
ity of  any  conveyance,  whether  by  an  adult 
or  a  guardian.  U.  S.  v,  Leslie,  (1909)  167 
Fed.  670. 

Effect  on  tnist.  —  Where  lands  were  al- 
lotted to  an  Indian  citizen  under  the  Allot- 
ment Act  of  1877,  restraining  alienation  for 
twenty-five  years,  it  was  held  that  this  sec- 
tion did  not  vacate  the  trust  of  such  lands 
held  by  the  United  States,  but  that  on  the 
sale  of  the  lands,  with  the  consent  of  the 
Secretary  of  the  Interior,  by  the  heirs  of 
the  deceased  allottee,  the  trust  attached  to 
the  proceeds,  which  was  only  payable  to  such 
heirs  under  rules  prescribed  by  the  Interior 
Department.  National  Bank  of  Commerce  r. 
Anderson,  (1906)  147  Fed.  87,  77  C.  C.  A. 
259. 

Lien  of  judgmont.  —  A  judgment  of  the 
District  Court  against  an  adult  Indian  is  not 
a  lien  upon  his  inherited  lands  situated  in 
the  oounfy  where  such  judgment  is  rendered. 


Beall  V.  Graham,  (1007)  75  Kan.  98,  88  Pae. 
543. 

niogitimAte  child.  —  Where  a  child  was  born 
out  of  wedlock  to  an  Indian  woman  to  whom 
Indian  reservation  lands  were  allotted,  and 
such  child  survived  her,  it  was  held  that  he 
was  her  heir  at  law.  Beam  v,  U.  S.,  (1907) 
153  Fed.  474,  affirmed  (CCA.  1908)  162 
Fed.  260. 

Exemption  from  taxation.  —  The  proceeds 
of  the  sales  of  allotted  lands  by  the  Indian 
heirs  of  the  allottees  under  this  section, 
which  have  been  deposited  by  direction  of  the 
Secretary  of  the  Interior  in  a  bank  selected 
by  the  commissioner  of  Indian  affairs  to  the 
credit  of  the  heirs  in  proper  proportions,  sub- 
ject to  their  checks  only  when  approved  by 
the  agent  or  oillcer  in  charge,  are  held  in 
trust  by  the  United  States  for  the  same  pur- 
poses as  were  the  lands,  and  are  exempt  from 
taxation  by  any  state  or  county  for  the  same 
reaaon.  U.  S.  v,  Thurston  County,  (1006) 
143  Fed.  287,  74  C  C  A.  425,  revermng 
(1905)  140  Fed.  456. 


Vol.  Ill,  p.  510.     \_No  appropriation  hereafter  for  sectarian  schools.'} 


Tho  declaration  of  policy  that  the  govern- 
ment shall  make  ''  no  appropriation  whatever 
for  education  in  any  sectarian  school,"  con- 
tained in  the  various  Indian  Appropriation 
Acts,  has  reference  only  to  gratuitous  appro- 
priations of  public  moneys,  and  has  no  ap- 
plication to  appropriations  made  to  fulfil  obli- 
gations under  the  Sioux  treaty  of  April  29, 
1868,  15  Stat  L.  635,  637,  or  to  expenditures 

Vol.  Ill,  p.  517,  sec.  2. 

Cattle  issued  for  atockraising  purposos.— 
Under  the  Act  of  (congress  ratifying  agree- 
ments made  with  Indian  tribes  in  MonSina, 
including  the  Blackfeet,  which  provides  inter 
alia  for  the  issuance  of  cattle  to  such  In- 
dians for  stockraising  purposes,  and  that  all 
such  cattle  and  their  increase  shall  bear  the 
brand  of  the  Indian  Department,  and  shall 
not  be  sold,  exchanged,  or  slaughtered  except 
by  consent  of  the  agent  in  charge,  an  Indian 
to  whom  such  cattle  are  issued  acquires  only 
a  conditional  ownership  for  the  purposes 
stated  in  the  Act,  and  it  is  the  right  and 
duty  of  the  United  States  to  prot^t  -such 
ownership,  for  which  purpose  it  may  main- 


of  the  income  of  the  trust  fund  set  apart  bv 
the  Act  of  March  2,  1889,  25  Stat  L.  888, 
894,  895,  ch.  405,  sec.  17,  for  the  use  of  the 
Sioux  Nation,  in  part  consideration  of  ces- 
sions of  lands  to  the  United  States.  (Jnick 
Bear  v.  Leupp,  (1907)  30  App.  Cas.  (D.  C) 
151,  affirmed  (1908)  210  U.  8.  50,  28  8.  Gt. 
690,  52  U.  8.  (L.  ed.)  954. 


tain  an  action  in  a  federal  court  in  behalf  of 
an  Indian  from  whom  cattle  so  issued  h«ve 
been  unlawfully  taken;  and  such  right  is  not 
affected  by  the  fact  that  an  Indian  in  whoae 
behalf  such  an  action  is  brought  is  a  woman 
who  is  married  to  a  white  man,  and  has 
thereby  become  a  citizen  of  the  United  States, 
but  who  remains  on  the  reservation  with  her 
tribe  —  it  being  expressly  provided  by  this 
section  that  such  marriage  and  citizenship 
shall  not  "impair  or  in  any  way  affect  the 
right  or  title  of  such  married  woman  to  any 
tribal  properly  or  interest  therein."  Mc- 
Knight  V,  U.  8.,  (1004)  130  Fed.  659,  66  C. 
C.  A.  37. 


recognised  by  the  tribe  as  one  of  its  members. 
Oakes  v.  U.  8.,  (1909)  172  Fed.  305,  97  C.  C. 
A.  139. 


Vol.  Ill,  p.  517.     [Children  of  white  man  and  Indian  woman  to  have  rights  of 
mother.} 

Children  of  woman  not  recognised  by  tribe 
as  member.  —  This  section  does  not  embrace 
the  children  of  a  mother  who  was  living  at 
the  time  of  its  passage  and  was  not  then 

Vol.  X,  p.  121,  sec.  1. 

Cooatitutio&ality.  —  This  section  fixed  the  delegating  to  the  state  authority  to  fix  the 

punishment  for  the  offenses  as  provided  by  punishment  in  the  future  for  such   federal 

the  laws  of  South  Dakota  at  the  time  the  offenses.    HoUister  v.  U.  8.,  (C.  C.  A.  1006) 

Act  was  passed,  and  is  not'  objectionable  as  145  Fed.  773. 
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V«L  X,  p.  138,  sec.  2.    Uct  of  Apra  2s,  i904.] 


Authority  of  Secretary  of  Interior.  — In 
(1905)  25  Op.  Atty.-Gen.  532,  it  was  held 
tbat  the  courts  for  the  northern  district  of 
IndUn  Territory  had  no  jurisdiction  or  power 
to  decree  partition  and  sale  of  an  inherited 


Indian  allotment  covered  by  a  patent,  with- 
out the  approval  of  the  Secretary  of  the  In- 
terior, whose  authority  to  approve  or  disap- 
prove such  sales  is  not  disturbed  by  this  sec 
tion. 


Vol.  X,  p.  139,  sec.  12. 

Appeal  from  courts  in  Indian  Territory.  — 
Subsequent  to  March  3,  1906,  appeals  and 
vritR  of  error  and  proceedings  therefor  and 
therein  to  review  the  decisions  of  the  United 
States  courts  of  the  Indian  Territory  were 


governed  by  this  section  and  the  practice  in 
the  national  courts,  and  not  by  the  statutes 
of  Arkansas  or  the  practice  in  its  courts, 
laurel  Oil,  etc.,  Co.  v.  Galbreath  Oil,  etc., 
Co.,  (C.  C.  A.  1908)   165  Fed.  162. 


Vol.  X,  p.  141.     [Errors  in  allotments  and  patents  to  be  corrected.'] 


Scope  of  statute.  —  This  Act  was  not  in- 
tended to  render  the  general  statute  of  limi- 
tations inapplicable  by  retaining  jurisdiction 
aver  the  lands  during  the  whole  of  the  trust 
period,  except  in  the  cases  specified,  and  a 
salt  by  the  United  States  to  cancel  such 
patents  on  other  grounds  is  subject  to  the 


limitation  of  six  years  from  the  date  of  their 
issuance  imposed  by  Act  March  3,  1891,  ch. 
561,  sec.  8,  26  Stat.  L.  1099,  6  Fed.  Stat. 
Annot.  526,  on  suits  generally  to  cancel 
patents.  La  Clair  t*.  U.  S.,  (1910)  184  Fed. 
128. 


Vol.  X,  p.  150,  sec.  12. 

RepcaL  —  The  provision  in  this  section  as 
tn  the  twenty-one-year  restriction  was  super- 
««ded  as  to  full-blooded  Indians  by  section  19 
of  the  Act  of  April  26,  1906,  34  Stat.  L.  137, 
144.  1909  Supp.  Fed.  Stat.  Annot.  199,  which 
forbids  full  bloods  to  alienate,  sell,  dispose 
nf.  or  encumber  in  any  manner  any  of  the 
lands  allotted  to  them  for  the  period  of 
twenty-five  years  after  the  passage  and  ap- 


proval of  that  Act,  unless  the  restrictions  be 
removed  by  Congress  prior  to  the  period  indi- 
cated.    (1907)   26  Op.  Atty.-Gen.  361. 

The  words  ''alienable"  and  "inalienable," 
used  to  restrict  the  disposition  of  lands  in 
sections  12,  15,  and  16  of  this  Act,  include 
disposition  by  will.  Hayes  v,  Barringer,  (C. 
C.  A.  1909)  168  Fed.  221,  affirming  (1907)  7 
Ind.  Ter.  697,  104  S.  W.  937. 


Vol.  X,  p.  150,  sec.  ^b. 

Mecliaaics'  liens.  —  In  Keel  t?.  Ingersoll, 
(1910)  27  Okla.  117.  Ill  Pac.  214,  it  was 
held  that  where  a  building  is  situated  in  the 
IndiRn  Territory  upon  the  homestead  allot- 
ment of  a  Chickasaw  Indian,  whose  restric- 
tions upon  her  power  to  alienate  said  allot- 
ment have  not  been  removed,  and  said  build- 
ing was  erected  before  the  admission  of  the 
Ftate,  in  the  absence  of  an  agreement  between 
the  parties  to  the  contrary,  the  building  at- 
taches to  the  estate  of  the  allottee  in  the 


land,  and  becomes  part  of  the  realty,  and  by 
reason  of  this  section  no  materialman's  lien 
can  attach  to  it,  since  the  only  estate  of  the 
allottee  in  the  land  to  which  the  building  can 
and  does  attach  is  one  that  can  neither  be 
alienated  by  her  nor  subjected  to  any  lien. 

Contracts  for  speculation.  —  See  under  this 
title,  vol.  3,  p.  456,  sec.  29. 

Control  for  sale  of  surplus  allotment.  —  See 
under  this  title,  vol.  3.  p.  456,  sec.  29. 


Vol.  X,  p.  150,  sec.  16. 

Alieoation  of  land.  —  By  reason  of  Act  of 
Cong.  June  28,  1898,  ch.  517,  sec.  29,  30  Stat. 
L.  607,  3  Fed.  Stat.  Annot.  453,  and  by  this 
Mction.  it  has  been  held  that  a  sale  by  a  full- 
blood  Choctaw  Indian  to  a  white  man  of  a 
portion  of  her  allotment  before  the  removal 
of  restrictions  upon  her  power  to  alienate  and 
an  agreement  to  convey  same  when  her  re- 
strictions are  removed  is  void ;  and  that  notes 
executed  by  such  Indian  to  the  purchaser  for 


the  purpose  of  indemnifying  him  against  loss 
in  the  event  she  fails  to  convey  said  land 
after  her  restrictions  are  removed  are  also 
void;  and  recovery  thereon  cannot  be  had, 
although  the  purchaser  paid  the  purchase 
price  of  the  land  at  the  time  of  the  sale. 
Howard  r.  Farrar,  (1911)  28  Okla.  490,  114 
Pac.  696.  See  also  Simmons  v,  Whittington, 
(1910).  27  Okla.  356,  112  Pac.  1018. 
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Vol.  X,  p.  151,  sec.  22. 

The  word  "  person,"  as  used  in  this  section, 
includes  members,  citizens,  and  freedmen. 
Hancock  v.  Mutual  Trust  Co.,  (1909)  24 
Okla.  391;  103  Pac.  566. 

Alienation  by  heirs. — ^Lands  allotted,  home- 
stead and  surplus,  under  the  provision  of 
this  section,  in  the  name  of  a  deceased  mem- 


ber of  the  Choctaw  tribe  of  Indians,  are  alien- 
able by  his  heirs  after  lawful  selection,  prior 
to  the  lapse  of  one,  three,  or  five  years,  and 
prior  to  toe  issuance  of  a  certificate  or  patent. 
Hancock  v.  Mutual  Trust  Co.,  (1909)  24  Okla. 
391,  103  Pac.  566. 


Vol.  X,  p.  151,  sec.  23. 

Jnrisdiction  of  court  over  Secretary  of  In- 
terior.—The  fact  that  the  legal  title  to  al- 
lottable  Indian  lands  is  still  in  the  govern- 
ment does  not  defeat  the  jurisdiction  of  a 
court  over  a  suit  to  compel  the  Secretary  of 
the  Interior  to  undo,  as  wholly  unwarranted 
and  unauthorized  by  law,  his  action  in  sum- 
marily erasing  from  the  approved  rolls  of 
citizenship  in  the  Choctaw  and  Chickasaw 
Nations  the  name  of  one  who  has  received  an 
allotment  certificate  and  is  in  possession  of 
the  land.  Garfield  t?.  U.  S.,  (1908)  211  U.  S. 
249,  29  S.  Ct.  62,  53  U.  S.  (L.  ed.)  168,  af- 
firming (1907)  30  App.  Cas.  (D.  C.)   177. 

Burden  of  proof.  —  In  an  action  of  eject- 
ment by  an  allottee  of  the  Chickasaw  tribe 
of  Indians,  where  the  plaintiffs,  in  support  of 
their  title,  show  that  the  lands  in  controversy 


were  allotted  to  them  and  certificates  of  allot- 
ment issued  to  them  therefor^  and  that  said 
certificates  have  never  been  canceled,  and 
where  the  defendants'  only  defense  to  the 
action  is  that  their  grantor  selected  said  lands 
as  his  allotment  before  the  same  were  .allotted 
to  plaintiffs,  but  admit  that  the  selection  of 
said  lands  as  allotment  for  their  grantor  has 
been  canceled  by  the  Secretary  of  the  Interior, 
the  burden  is  upon  defendants  to  show  facts 
rendering  the  order  of  cancellation  invalid  in 
order  to  overcome  the  presumption  of  plain- 
tiffs' right  to  possession  of  the  lands  arising 
from  the  certificates  of  allotment  to  them, 
and  obtaining  by  reason  of  section  23.  Sor- 
rels V.  Jones,  (1910)  26  Okla.  569,  110  Pac. 
743. 


Vcl.  X,  p.  154,  sec.  27. 

Rishts  of  intermarried  whites.  —  See  under  this  title,  vol.  3,  p.  449,  aec  21. 


Vcl.  X,  p.  154,  sec.  30. 

Reriew  of  judgment  of  citizenship  court.  — 
No  authority  has  been  conferred  upon  the 
Secretary  of  the  Interior  by  this  section  and 
Act  of  April  26,  1906,  34  Stat.  L.  137,  1900 


Supp.  Fed.  Stat.  Annot.  190,  to  review  the 
judgments  of  the  eitizenship  court.  (1907) 
26  Op.  Atty.-Gen.  127. 


Vcl.  X,  p.  154,  sec.  31. 

Constitutionality.  —  This  and  the  following 
two  sections,  establishing  a  Choctaw  and 
Chickasaw  eitizenship  court  for  the  purpose 
of  determining  citizenship  in  such  tribes,  and 
providing  the  procedure  therein,  are  constitu- 
tional. Wallace  v.  Adams,  (1905)  6  Ind.  Ter. 
32,  88  S.  W.  308. 

Jurisdiction.  —  In  (1907)  26  Op.  Atty.-Gen. 
127,  it  appeared  that  R.  and  T.  were  children 
of  a  white  father  by  his  third  wife,  a  white 
woman,  his  first  and  second  wives  having 
been  Choctaws.  Both  parents  and  these 
children  lived  in  the  Choctaw  Nation  and 
were  recognized  and  regarded  as  Choctaw  citi- 
zens. The  children  were  enrolled  by  the 
Choctaw  Committee  on  Citizenship  in  1892. 
Their  application  to  the  Commission  to  the 
Five  Civilized  Tribes  for  enrolment  under  the 
Act  of  June  10.  1896,  29  Stat.  L.  321,  339,  3 
Fed.  Stat.  Annot.  430,  was  denied,  which 
decision  was  reversed  by  the  United  States 
court  in  the  Indian  Territory,  and  its  judg- 
ment aftirmed  by  the  Supreme  Court,  (1800) 
174  U.  S.  445,  469,  19  S.  Ct.  722.  43  T^  R. 
(L.  ed.)    1041.     Subsequently,  on  appeal  by 


the  Nation  under  the  Act  of  July  1,  1902,  32 
Stat.  L.  641,  646-649,  their  application  was 
denied  by  the  Choctaw  and  Chickasaw  citizen- 
ship court.  It  was  held  that  the  citizenship 
court  had  jurisdiction  and  that  its  judgment 
was  final. 

Effect  as  to  persons  not  parties.  — A  de- 
cree of  the  Choctaw  and  Chickasaw  citizen- 
ship court  in  a  test  case  against  ten  persons 
who  had  been  admitted  to  citizenship  or  en- 
rolment by  the  United  States  courts  in  the 
Indian  Territory,  vacating,  for  certain  irregu- 
larities, the  judgments  of  those  cDurts.  was 
held  to  be  binding  on  a  person  similarly  sit- 
uated who  was  not  made  a  party,  but  who 
did  not  avail  himself  of  his  privilege,  under 
the  Act  of  July  1,  1902,  to  transfer  his  indi- 
vidual case  from  the  territorial  court  to  the 
citizenship  court,  but  chose  to  abide  the  out- 
come of  the  case  against  the  ten  representa- 
tives of  his  class.  Wallace  v.  Adams,  (1907) 
204  U.  R.  415,  27  R.  Ct.  363,  51  U.  R.  (K  ed.) 
547,  a/Tirming  (C.  C.  A.  1906)   143  Fed.  716. 

Duty  of  transferring  cause  to  dtisenship 
court.  —  The  annulment  by  the  CJhoctaw  and 
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ToL  Z,  p.  165,  Me.  M. 
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1909  8app.|  p.  196,  mo.  11. 


Chiekasaw  citiajenship  court  of  a  judgment  of 
tbe  United  States  court  for  Indian  Territory 
affirming  a  favorable  decision  of  the  Commis- 
sion to  the  Fire  Civilized  Tribes,  upon  an  ap- 
plication for  enrolment  as  a  citizen,  as  pro- 
vided in  the  Act  of  June  10,  1806,  29  Stat.  L. 
339,  3  Fed.  Stat.  Annot.  431,  so  far  deprived 

Vol.  X,  p.  155,  sec.  32. 

JnriadictioB.  —  This  Act  contemplated  that 
the  citizenship  court  should  have  a  revisory 
juriadictioD  of  all  judgments  of  the  United 
States  courts  in  the  Indian  Territory  admit- 
ting persons  to  citizenship  on  appeal  from  the 
judgments  of  the  commission,  whether  the  ap- 
plieaots  were  on  the  tribal  rolls  or  not. 
(1907)  2«  Op.  Atty.-Cten.  127. 

Simunarily  erasing  name  from  citizenihip 

Vol.  X,  p.  156,  sec.  33. 

Constitutionality  of  Act.  —  Congress  could 
donstitationally  empower  the  Choctaw  and 
Chickasaw  citizenship  court,  created  by  this 
section,  to  review  and  annul,  for  irregularities, 
the  judgments  of  the  United  States  courts  of 
the  Indian  Territory   in   Indian  citizenship 


the  applicant  of  a  favorable  judgment  as  to 
devolve  upon  him  the  duty  of  transferring 
his  cause  to  the  citizenship  court  for  hearing 
therein,  as  provided  in  section  31,  in  order  to 
protect  and  preserve  his  claimed  rights. 
(1904)  26  Op.  Atty.-Gen.  152. 


roll.  —  The  Secretary  of  the  Interior  is  with- 
out authority  to  erase  from  the  approved  rolls 
of  citizenship  in  the  Choctaw  and  Chickasaw 
Nations,  without  notice  or  hearing,  the  name 
of  one  who  has  received  an  allotment  certifi- 
cate and  is  in  possession  of  the  land.  Gar- 
field t?.  U.  S.,  (1008)  211  U.  S.  249,  29  S.  Ct. 
62,  63  U.  S.  (L.  ed.)  168,  affirming  (1907) 
30  App.  Cas.  (D.  C.)   177. 


cases,  although  by  the  terms  of  the  Act  of 
June  10,  1896,  29  Stat.  L.  339,  340,  ch.  398, 
those  judgments  had  become  final.  Wallace 
t?.  Adams,  (1907)  204  U.  S.  416,  27  S.  Ct.  363, 
51  U.  S.  (L.  ed.)  547,  affirming  (C.  C.  A. 
1906)  143  Fed.  716. 


1909  Supp.,  p.  190,  sec.  1. 

Seview  of  judgment  of  citicenship  court.  -»  See  under  this  title,  vol.  10,  p.  164,  sec.  30. 

1909  Supp.,  p.  191,  sec.  2. 

Children  of  Choctaw  freedmen.  —  The  children  of  Choctaw  freedmen  who  were  minors  living 
March  4,  1906,  are  entitled  to  enrolment.     (1907)  26  Op.  Atty.-Gen.  127. 


1909  Supp.,  p.  192,  sec.  3. 

Construction  of  statute.  —  The  language  of 
this  section  constitutes  a  legislative  interpre- 
tation of  article  9  of  the  treaty  of  Aug.  11, 
1866,  and  supersedes  pro  tanto  that  treaty. 
Garfield  r.  U.  S.,  (1909)  34  App.  Cas.  (D. 
C.)  70. 

The  Secretary  of  the  Interior,  after  due 
notice  and  a  hearing,  has  authority  to  reverse 
his  action  in  enrolnng  the  names  of  persons 
claiming  to  be  members  of  the  Cherokee  Na- 
tion and  to  cancel  allotment  certificates  issued 
to  them,  where  such  action  was  taken  before 

1909  Supp.,  p.  194,  sec.  10. 

Constmction  of  section.  —  The  provisions  of 
this  section  in  regard  to  the  control  of  the 
tribal  schools  and  the  lands  and  property  per- 
taining thereto  by  the  Secretary  of  the  In- 
terior, and  the  use  of  the  tribal  funds  fos  the 
purpose  of  defraying  the  necessary  expenses 
of  such  schools,  is  purely  a  governmental  and 
administrative  matter,  involving  no  taking  of 

1909  Supp.,  p.  195,  sec.  11. 

Control  of  finances.  —  The  Secretary  of  the 
Treasury  may  safeguard  all  disbursements  on 
behalf  of  the  Seminole  Nation  now  authorized 
and  require  that  all  Seminole  warrants  issued 
nftet  Jan.  1,  1907,  shall  be  approved  by  the 


the  expiration  of  the  time  fixed  by  Congress 
for  the  completion  of  the  rolls,  notwithstand- 
ing the  provision  in  this  section  which  reads 
as  follows :  "  But  this  provision  shall  not 
prevent  the  enrollment  of  any  person  who  has 
heretofore  made  application  to  the  Commis- 
sion to  the  Five  Civilized  Tribes,  or  its  suc- 
cessor, and  has  been  adjudged  entitled  to  en- 
rollment by  the  Secretary  of  the  Interior. 
Garfield  v.  U.  S.,  (1909)  34  App.  Cas.  (D. 
C.)  70. 


the  property  of  the  nation.     (1907)  «26  Op. 
Atty.-Gten.  340. 

The  purpose  of  Congress  in  sections  10  and 
11  of  this  Act  was  to  give  the  Secretary  of 
the  Interior  exclusive  control,  within  limita- 
tions stated,  of  the  revenues  of  the  Five  Civi- 
lized Tribes,  including  the  Seminole  Nation. 
(1907)  26  Op.  Atty.-Gen.  340. 


United  States  inspector  for  the  Indian  Terri- 
tory and  paid  by  the  United  States  Indian 
agent,  instead  of  being  paid  by  the  treasurer 
of  the  nation.    (1907)  26  Op.  Atty.-Gen.  340. 
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1909  Supp.,  p.  198,  8M.  19. 
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1909  8app.f  p.  900,  ••«.  ttl 


1909  Supp.,  p.  198,  sec.  18. 

Suit  to  cancel  patents  or  deeds.  —  A  suit 
by  the  United  States  for  the  use  of  the  Greek 
Nation  of  Indians  to  cancel  patents  or  deeds 
to  town  lots  belonging  to  said  nation  in  its 
tribal  capacity  and  sold  by  the  United  States 
for  its  benefit  under  Act  March  1,  1901,  ch. 
676,  sec.  10,  31  Stat.  L.  864,  on  the  ground 
that  such  deeds  were  obtained  by  fraud  for 
less  than  the  price  at  which  lots  were  author- 
ized by  such  Act  to  be  sold,  and  to  recover 
such  lots  for  the  tribe,  is  within  the  authority 
given  by  this  section,  which  authorizes  the 
Secretary  of  the  Interior  to  bring  suit  in  the 
name  of  the  United  States  for  the  use  of  any 
of  the  Five  Civilized  Tribes  "for  the  collec- 
tion of  any  moneys  or  recovery  of  any  lands 
claimed  by  any  of  said  tribes."  U.  S.  v.  Bea- 
Read  Mill,  etc.,  Co.,  (1900)  171  Fed.  501. 


Proeecntioii  by  prlTate  coimaeL— -The  pro- 
vision of  this  section  authorizing  the  S^re- 
tary  of  the  Interior  to  bring  suit  in  the  nime 
of  the  United  States  for  the  u^e  of  any  of 
such  tribes  for  the  collection  of  any  moneyi 
or  the  recovenr  of  any  lands  claimed  by  it, 
and  **  to  pay  from  the  funds  of  the  tribe  in- 
terested the  costs  and  necessary  expenses  in- 
curred in  maintaining  and  prosecuting  such 
suits/'  is  within  the  power  of  Cmigress,  and 
under  such  authority  the  secretary  may  em- 
ploy private  counsel  to  conduct  such  suits; 
the  United  States  having  no  interest  therein 
as  a  suitor.  And  in  any  event  a  defendant  in 
such  a  suit  cannot  be  heard  to  object  that  it 
was  not  brought  by  a  law  officer  of  tlM  gov- 
ernment. U.  S.  V,  Rea-Read  Mill,  etc.,  Co., 
(1909)   171  Fed.  501. 


1909  Supp.,  p.  199,  sec.  19. 

Right  of  Congress  to  impose  restiictiooi. — 
The  lands  of  the  Seminole  Nation  having 
been  granted  to  it  merely  in  its  corporate 
capacity  as  a  nation,  the  United  States  gov- 
ernment may,  as  a  condition  of  their  allot- 
ment in  severalty  and  the  extinguishment  of 
its  own  ultimate  interest  therein,  impose  the 
restrictions  upon  their  alienation  provided  by 
this  section.     (1907)  26  Op.  AUy.-Gen.  340. 

Bond  given  by  lessee  of  Indian  lands.  —  It 
is  competent  for  the  Secretary  of  the  Interior 
to  require  by  rules  and  regulations  that  all 
payments  under  a  lease  shall  be  made  to  an 
Indian  agent,  and  that  the  lessee  shall  give  a 
bond  to  the  United  States  to  secure  the  per- 
formance of  the  lease,  and  in  such  case  the 
United  States  may  maintain  an  action  against 
the  lessee  and  his  surety  on  the  bond  for 

1909  Supp.,  p.  199,  sec.  20. 

Jurisdiction  of  Secretary  of  Interior. — 
Leases  of  allotments  of  Indian  minors  in  the 
Indian  Territory,  confirmed  and  approved  by 
the  trial  courts  of  that  territory  since  April 
26,  1906,  are  not  subject  to  the  approval  or 


breach  of  such  conditions.     U.  8.  v.  Comet 
Oil,  etc.,  Co.,  (1911)  187  Fed.  674. 

Taxation.  —  Under  this  section  providing 
that  "all  lands  upon  which  restrictions  are 
removed  shall  be  subject  to  taxation,  and  the 
other  lands  shall  be  exempt  from  taxation  as 
long  as  the  title  remains  in  the  original  allot- 
tees," and  Act  May  27,  1908,  ch.  199,  sec.  4, 
36  Stat.  L.  818,  1909  Supp.  Fed.  Stat.  Annot. 
233,  which  provides  that  "all  land  from 
which  restrictions  have  been  or  shall  be  re- 
moved shall  be  subject  to  taxation  and  all 
other  civil  burdens  as  though  it  were  the 
property  of  other  persons  than  allottees  of 
the  Five  Civilized  Tribes,"  the  exemption 
from  taxation  does  not  exist  any  longer,  in 
any  case,  than  the  time  during  which  the  land 
is  inalienable.  U.  S.  r.  Shock,  (1911)  187  Fed. 
862. 


disapnroval  of  the  Secretary  of  the  Interior, 
but  the  orders  of  the  courts  confirming  and 
approving  them  are  final.  Morrison  t'.  Bnr- 
nette,  (1907)  154  Fed.  617,  83  0.  C.  A.  391. 


1909  Supp.,  p.  200,  sec.  22. 

Constitutionality.— The  rights  of  the  Creek 
Indians  in  the  Indian  Territory  who  were 
made  citizens  of  the  United  States  by  the  Act 
of  March  3,  1901,  ch.  868,  31  Stat.  L.  1447, 
with  all  of  the  rights,  privileges,  and  immuni- 
ties of  such  citizens,  were  not  unconstitution- 
ally impaired  by  this  section,  extending  the 
prohibition  against  the  alienation  of  allotted 
lands  by  the  allottee  or  his  heirs  without  the 
approval  of  the  Secretary  of  the  Interior, 
created  by  the  supplemental  Creek  agreement 
of  June  30,  1902,  ch.  1323,  32  Stat.  L.  500, 
beyond  the  five-year  limitation  therein  ex- 
pressed. Tiger  v.  Western  Invest.  Co.,  (1911) 
221  U.  S.  286,  31  S.  Ct.  678,  56  U.  S.  (L.  ed.) 
738,  rftim^ing  (1908)  21  Okla.  630,  90  Pac. 
W8. 


1150 


Effect  upon  alienation  of  land.  — The  pro- 
hibition against  the  alienation  of  allotted 
lands  by  the  allottee  or  his  heirs,  without  the 
approval  of  the  Secretary  of  the  Interior, 
created  by  the  supplemental  Creek  agreement 
of  June  30,  1902,  ch.  1323,  32  Stat.  L.  500, 
was  continued,  as  to  conveyances  by  full- 
blooded  Indian  heirs,  beyond  the  five-year 
limitation  therein  expressed  by  this  section, 
which,  after  empowering  adult  heirs  of  a  de- 
ceased Indian  of  either  of  the  Five  Civilised 
Tribes  to  convey  their  inherited  lands,  pro- 
vided that  "  all  conveyances  made  under  this 
provision  by  heirs  who  are  full-blooded  In- 
dians are  to  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior,"  and  in  section  20 
repealed  f^ll  inconsistent   le^slt^tion.     Tiger 


IMH  liip.,  p.  800,  SM.  St. 


INDIANS. 


1900  8app.,  p.  800,  im.  1. 


ff.  Western  Invest.  Co.,  (1911)  221  U.  S.  280, 
SI  S.  Ct  578,  56  U.  S.  (L.  ed.)  738,  revering 
(1908)  21  Okla.  630,  06  Pac.  602;  U.  S.  r. 
Shock,  (1911)   187  F«d.  862. 

This  section  had  the  effect  of  removing  the 
restrictions  on  alienation  imposed  by  section 
]9  of  this  Act  on  lands  allotted  to  Indians  of 
the  full  blood  on  their  descent  to  either  adult 
or  minor  heirs  of  less  than  full  blood,  and  on 
inch  descent  the  lands  become  alienable  and 
therefore  taxable.  U.  S.  v.  Shock,  (1911)  187 
Fed.  862. 

A  deed  to  an  undivided  interest  in  the  al- 
lotment of  a  citizen  of  the  Creek  Nation,  set 
apart  to  her  under  Act  of  June  28,  1808,  eh. 


517,  30  Stat.  L.  495,  and  who  died  in  posses- 
sion thereof  prior  to  Act  of  March  1,  1901, 
ch.  676,  31  Stat.  L.  861,  made,  executed,  and 
delivered  by  heirs  of  said  allottee  after  the 
expiration  of  five  years  from  the  ratiftcation 
of  the  agreement  with  the  Creek  Nation  con- 
tained in  said  Act  of  March  1,  1901,  and  after 
Act  of  April  26,  1906,  ch.  1876,  34  Stat.  L. 
145,  is  valid.  Sanders  v.  Sanders,  (Okla. 
1909)  117  Pac.  338. 

The  term  '' inherited.**  —  See  Shulthis  v. 
McDougal,  (1909)  170  Fed.  529,  95  C.  C.  A. 
615,  afflrming  (1907)  162  Fed.  331,  let  out 
in  the  original  note. 


1909  Supp.,  p.  201,  sec.  24^ 

Effect  on  ezistlBg  allotmeBti.  —  This  sec- 
tion is  prospective  in  its  operation,  and  does 
not  authorize  the  highway  officials  of  the 
■tate  to  take  and  eondemn  without  compensa- 
tion a  strip  one  rod  on  each  side  of  the  sec- 


tion line  traversing  the  allotment  of  a  full- 
blood  Indian,  whose  land  was  allotted  prior 
to  the  passage  of  the  Act.  Qood  v.  Keel, 
(Okla.  1911)   116  Pac.  777. 


1909  Supp.,  p.  221,  sec.  2,  d.  fourth. 


Restrictions  on  alionation.  —  While  the 
title  of  the  Osage  Indiana  to  their  lands  in 
Oklahoma,  acquired  from  the  Cherokee  Na- 
tion, pursuant  to  the  treaty  with  such  nation 
of  July  19,  1866,  14  SUt.  L.  804,  was  in  fee 
simple,  such  title  was  in  the  tribe,  and  did 
not  vest  in  the  individual  members,  and  it 
was  within  the  power  of  Congress  to  provide 
for  their  allotment  in  severalty,  to  prescribe 
the  manner  of  their  conveyance  to  the  allot- 
tees, and  to  impose  restrictions  upon  their 
slienation  by  the  allottees.  U.  S.  v,  Aaron, 
(1910)  183  Fed.  347. 

U^t  of  United  Statei  to  onforoe  reotiic- 


tlona  OB  alkoAtion  by  suit*  — The  United 
States  niay  maintain  a  suit  to  set  aside  a  con- 
veyance of  lands  allotted  to  an  Indian  of  the 
Osage  tribe  in  Oklahoma,  in  violation  of  the 
restrictions  imposed  by  Congress  on  their 
alienation.  U.  S.  v.  Aaron,  (1910)  183  Fed. 
347. 

Soitriction  of  alienation  follows  land.— 
The  provision  in  this  clause  against  aliena- 
tion is  impersonal  to  the  allottee,  and  runs 
with  the  land,  ahd  is  effective  against  aliena- 
tion alter  the  land  has  descended  to  the  heirs 
of  the  alk>ttee.  U.  S.  v.  Aaron,  (1910)  183 
Fed.  347. 


1909  Supp.,  p.  225,  seo.  8. 

Heeeisity  for  approval  of  Secretary  of  la- 
torior.  — The  approval  of  a  deed  by  the  Sec- 
retary  of  the   Interior   is '  essential   to  the 


validity  of  the  deed,  and  without  it  the 
grantee  acquires  no  title,  U.  S.  v.  Aaron, 
(1910)  183  Fed.  347. 


1909  Supp.,  p.  232,  sec.  1. 

Sight  of  United  States  to  enforce  restric- 
tions.—The  plan  of  the  United  States  gov- 
ernment in  dissolving  the  Five  Civilized 
Tribea  of  Indians  ^nd  distributing  their  land 
in  severalty  was  a  great  governmental  pro- 
ject, having  for  its  object  the  social  and  in- 
dnstrial  advancement  of  the  Indians,  and  the 
various  Acts  pertaining  thereto  must  be  con- 
strued in  consonance  with  such  purpose  and 
not  merely  as  real  estate  transactions.  The 
relation  of  government  to  the  Indians  is 
not  to  be  measured  by  the  law  governing 
the  ordinary  relation  of  guardian  and  ward, 
nor  are  the  limitations  imposed  on  the  aliena- 
tion of  land  governed  by  the  strict  rules  of 
law  relating  to  grantor  or  grantee,  but  the 
United  States,  by  virtue  of  its  peculiar  rela- 
tionship to  the  Indians  and  to  prevent  the 
poUcy  to  be  worthed  out  through  such  legisla- 


m% 


tion  from  being  defeated,  may  enforce  such 
restrictions  on  alienation  in  the  courts  al- 
though retaining  neither  a  legal  nor  an 
equitable  estate  in  the  lands  after  the  allot- 
ment. U.  S.  r.  Allen,  (C.  C.  A.  1910)  179 
Fed.  13,  reversing  (1907)   171  Fed.  907. 

The  sixty  days  specified  in  this  section  re- 
fers entirely  to  the  status  of  lands  as  specified 
and  fixed  by  this  section,  and  the  other  sec- 
tions take  effect  as  of  the  date  of  the  approval 
of  the  Act,  unless  some  other  date  is  speci- 
fied.    (1909)  27  Op.  Atty.-Oen.  630. 

Sale  by  probate  court.  —  By  reason  of  this 
section  and  sections  2  and  6  of  this  Act  the 
restrictions  on  the  alienation  of  the  allot- 
ments of  minor  Indians  of  the  Creek  tribe  of 
Indians,  having  less  than  half  Indian  blood, 
are  removed,  and  allotments  of  such  allottees 
may  be  soW  ui^d^^  the  qrd^r  «Qd  supervision 


1909  Snpp.)  p.  939^  tte.  1. 
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1909  Siipp.,  p.  936,  MO.  0. 


of  the  probate  courts  of  the  state.  JeflTerson 
V.  Winkler,  (1910)  26  Okla.  653,  110  Pac. 
766. 

Minors.  —  A  minor  within  the  meaning  of 
that  term  as  used  in  this  section  and  sections 
2  and  6  of  this  Act  includes  males  under  the 
age  of  twenty-one  years  and  females  under 
the  age  of  eighteen  years,  and  the  marriage 
of  such  minor  does  not  confer  upon  him  or 
her  the  authority  to  sell  his  or  her  allotted 
lands  independent  of  the  jurisdiction  and 
supervision  of  the  probate  courts  of  the  state. 
Jefferson   r.  Winkler,    (1910)    26  Okla.  653, 


110  Pac.  755.     See  also  Kirkpatrick  r.  Bur- 
gess, (Okla.  1911)    116  Pac.  764. 

Power  of  Congress  to  extend  period  of  pro- 
hibited alienation.  —  It  is  within  the  power  of 
Congress  to  enlarge  the  period  within  which 
an  Indian  allottee  is  prohibited  from  alienat- 
ing his  land  beyond  that  imposed  when  the 
allotment  was  made,  so  long  as  the  land  is 
held  by  the  allottee,  although  in  the  mean- 
time he  may  have  been  made  a  citizen.  U.  S. 
r.  Allen,  (C.  C.  A.  1910)  179  Fed.  13,  reverM- 
ing  (1909)  171  Fed.  907;  U.  S.  c.  Shock, 
(1911)  187  Fed.  870. 


1909  Supp.,  p.  233,  sec.  4. 

Taxation.  —  This  section  is  valid,  and  under 
and  by  virtue  thereof  lands  of  all  allottees 
of  the  Five  Civilized  Tribes  of  Indians,  from 
which  restrictions  have  been  or  shall  be  re- 
moved, are  subject  to  taxation  under  the  gen- 
eral laws  of  the  state  equally  with  the  prop- 
erty of  all  other  persons.     English'  v.  Rich- 


ardson, (1911)  28  Okla.  408,  114  Pac.  710; 
Gleason  r.  Wood,  (1911)  28  Okla.  502,  114 
Pac.  703;  Choate  v.  Trapp,  (1911)  28  Okla. 
617,  114  Pac.  709;  Alexander  r.  Rainey, 
(1911)  28  Okla.  518,  114  Pac.  710.  See  also 
under  this  title,  1909  Supp.,  p.  199,  sec.  19. 


1909  Supp.,  p.  234,  sec.  6. 

Parties.  —  The  allottee  is  not  an  indispen- 
sable party  to  a  suit  brought  by  the  United 
States  under  the  authority  conferred  by  this 
Act  to  set  aside  a  deed,  lease,  or  contract 


made  by  an  Indian  allottee  in  violation  of  the 
statutory  restrictions  on  alienation.  U.  S.  r. 
Allen,  (C.  C.  A.  1910)  179  Fed.  13,  revertring 
(1909)  171  Fed.  907. 


1909  Supp.,  p.  235,  sec.  6,  last  paragraph. 


Conatrnction  of  statute.  —  This  paragraph 
is  more  than  a  saving  clause,  and  when  real 
in  connection  with  the  part  of  the  section 
appropriating  $50,000  to  cover  the  expenses 
incurred  in  litigation  regarding  allotments  is 
an  implied  grant  of  power  to  maintain  such 


suits,  and  such  powerextends  to  suits  relating 
to  allotments  which  were  freed  from  reatric- 
tions  by  section  1  of  the  Act  in  respect  tn 
conveyances  or  contracts  previouslv  mad«.  U. 
S.  I?.  Allen,  (C.  C.  A.  1910)  179  Fed.  13. 


1909  Supp.,  p.  235,  sec.  9. 

Construction  of  statute.  —  This  section  pro- 
vides that  all  allotted  lands  of  enrolled  full- 
blood  Indians  of  the  Five  Civilized  Tribes, 
and  enrolled  mixed  bloods  or  three-quarters 
or  more  Indian  blood  "  shall  not  be  subject 
to  alienation  .  .  .  prior  to  April  2G,  1931, 
except  that  the  Secretary  ol»the  Interior  may 
remove  such  restrictions."  It  further  pro- 
vides that  "  nothing  herein  shall  be  construed 
to  impose  reatrictions  removed  from  land  by 
or  under  any  law  prior  to  the  passage  of  this 
Act."  It  has  been  held  that  the  latter  pro- 
vision does  not  apply  to  the  supplemental 
agreement  with  the  Creek  Indians  approved 
June  30,  1902,  ch.  1323,  32  Stat.  L.  500,  un- 
der which  the  restrictions  on  alienation  of 
surplus  allotments  expired  Aug.  8,  1907,  but 
only  to  restrictions  theretofore  removed  by 
the  Secretary  of  the  Interior,  under  authority 
of  law,  and  to  restrictions  removed  by  Act  of 
Congress  theretofore  passed,  not  for  the  pur- 
pose of  imposing  but  of  removing  restrictions 
imposed  by  prior  legislation;  that  under  the 
first  provision  all  allotments,  whether  of 
homestead  or  surplus  lands,  made  to  enrolled 
full  bloods  and  mixed  bloods  of  three-quarters 
PT  paore  Indian  blood  are  not  alienable  nor 


taxable  until  the  restrictions  thereby  imposed 
have  been  removed.  U.  S.  v.  Shock,  (1911) 
187  Fed.  870. 

Taxation  of  lands  inherited  from  allottees. 
—  The  provision  of  this  section  that  "the 
death  of  an  allottee  of  the  Fiw  Civilized 
Tribes  shall  operate  to  remove  all  the  restric- 
tions upon  the  alienation  of  said  allottees' 
land"  is  qualified  by  the  further  provision, 
first,  that  the  full-blood  heirs  of  such  allottee 
cannot  dispose  of  their  interest  in  such  in- 
herited lands  without  the  approval  of  th<» 
court  having  jurisdiction  of  tl^e  settlement  of 
the  estate  of  the  deceased  allottee,  and  sec- 
ond, if  the  deceased  allottee  be  of  one-half  or 
more  Indian  blood,  leaving  children  surviving 
him  born  since  March  4,  1906,  the  homestead 
remains  inalienable  during  the  life  or  lives 
of  such  children,  or  until  April  26,  1931,  un- 
less restrictions  are  sooner  removed  by  the 
Secretary  of  the  Interior.  In  view  of  such 
provisions,  the  interests  of  such  full-blood 
heirs  and  the  homesteads  of  deceased  allottees 
of  one-half  or  more  Indian  blood  leaving  chil- 
dren born  since  March  4,  1906,  are  not  alien- 
able or  taxable  until  such  restrictions  are  re- 
moved, but  sU  other  interests  in  «uch    iw 
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hcrited  lands  are  subject  to  taxation.    U.  S. 
r.  Shock,  (1911)  187  Fed.  870. 

Bfftet  of  statute.  —  This  section  applies  to 
eonvejance  of  interest  of  heirs  of  deceased 
allotiee,  whether  such  death  occurred  before 
or  after  May  27,  1908.  Harris  v.  Gale, 
(1911)  1S8  Fed.  712.  Compare  (1909)  27 
Op.  Atty.-Gen.  630. 


Approval  of  Secretary  of  Interior.  —  The 
approval  of  the  Secretary  of  the  Interior  was 
not  necessary  to  the  validity  of  the  deed  of 
full -blood  Indian  heirs  executed  Sept.  16, 
1909,  whose  ancestor  died  August,  1907,  the 
approval  of  the  court  having  jurisdiction  of 
the  settlement  of  the  ancestor's  estate  being 
all  that  is  required  by  section  9.  MaHarry 
17.  Eatman,  (Okla.  1911)  116  Pac.  935. 


1909  Supp.,  p.  239.     \_Kaw  or  Kansas  and  Osage  Indians,  etc,'] 


Sale  of  sniplns  landa.— >The  provision  of 
this  Act  which  authorizes  the  Secretary  of  the 
Interior,  pursuant  to  rules  and  regulations 
preseribed  by  him,  to  sell  the  *'  surplus  lands  " 
of  any  member  of  the  Oaage  tribe  of  Indiana, 


and  requires  his  approval  before  any  such 
sale  has  validity,  is  applicable  to  the  lands 
of  deceased  allottees,  tj.  S.  v.  Aaron,  (1910) 
183  Fed.  347. 


INTERIOR  DEPARTMENT. 


Vol  III,  p.  536,  sec.  439. 

Avthoxity  to  approve  leaaea  of  Indian  landa. 
—  Under  this  section  the  Secretary  of  the 
Interior  may  delegate  to  the  Assistant  Secre- 
tary authority  to  approve  leases  of  Indian 
lands  and  assignments  thereof,  and  so  long  aa 
meh  authority  remains  unrevoked  the   ap- 

Vol  III,  p.  537,  sec.  441. 

hidians.  —  Under  this  section  and  sections 
4(13,  2058,  2149,  R.  S.,  3  Fed.  Stat.  Annot. 
337,  S49,  390,  the  Commissioner  of  Indian  Af- 
fairs is  authorized,  with  the  approval  of  the 
Secretary  of  the  Interior,  to  cause  collectors 
to  be  excluded  and  removed  from  a  tribal  In- 
dian reservation  on  days  when  payments  are 
liebg  made  to  the  Indians,  if  in  his  judgment 
tbe  presence  of  collectors  therein  at  such 
times  is  detrimental  to  the  peace  and  welfare 
of  the  Indiana;  and  this  although  the  reserva- 
tion be  within  a  state  and  the  Indians  be  the 
boUera,  under  trust  patents  issued  to  them 
pnrraant  to  Act  Feb.  8,  1887,  ch.  119,  24 
Stat.  L.  388,  3  Fed.  Stat.  Annot.  494,  of 
aljfttmcnts  adjacent  to  tbe  reservation  and. 


proval  of  the  Assistant  Secretary  is  equiva- 
lent to  that  of  the  Secretary.  Turner  v. 
Seep,  (1909)  167  Fed.  646,  modified  on  an- 
other point  (1910)  179  Fed.  74,  102  C.  C. 
A.  368. 


therefore,  citizens  of  the  United  States  and 
the  state.  Rainbow  v.  Young,  (1908)  161  Fed. 
835,  88  C.  C.  A.  663. 

For  caaea  dting  thia  aection,  see  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  ( 1903) 
190  U.  S.  309,  23  8.  Ct.  692,  24  S.  Ct.  860,  47 
U.  S.  (L.  ed.)  1064;  U.  S.  I?.  Hitchcock, 
( 1907 )  206  U.  S.  80,  27  S.  Ct.  423,  61  U.  S. 
(L.  ed.)  718;  U.  S.  r.  Schliergolz,  (1904) 
133  Fed.  333;  Buster  v.  Wright,  (1906)  135 
Fed.  947,  68  C.  C.  A.  506;  U.  S.  r.  Thurston 
County,  (1906)  143  Fed.  287,  74  C.  C.  A. 
426;  Neflr  V,  U.  S.,  (C.  C.  A.  1908)  166  Fed. 
273;  Robinson  V,  Lundrigan,  (C.  C.  A.  1910) 
178  Fed.  230. 
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Vol  III,  p.  556,  sec  321. 

AvtlMitity  of  commiaaioner.  —  This  section, 
wUIe  relating  generally  to  **  matters  pertain- 
nig  to  the  assessment  and  collection  of  in- 
ternal revenue,"  does  not  authorize  a  limita- 
tion of  the  duties  of  internal  revenue  officers 
sad  agents  in  special  matters  otherwise  pro- 
▼M«d  by  law.      (1908)    26    Op.    Atty.-Gen. 


F,  B.  A.  Snpp.— 78 


Segulatiooa.ai  evidence.  — On  the  trial  of 
persons  charged  with  a  violation  of  the  in 
ternal  revenue  laws,  the  instructions,  niles. 
and  regulations  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  as  authorized  by 
statute,  are  admissible  in  evidence  where 
pertinent  to  the  issues.  Sprinkle  v.  U.  S« 
(1906)  141  Fed,  811,  73  C,  C.  A.  285, 
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Vol.  Ill,  p.  557,  sec  3140. 

AppUc*baity  to  AKents  of  a  aUte.  —  See  under  this  title,  vol.  3,  p.  005,  see.  8232. 


Vol.  Ill,  p.  563,  sec.  3149. 

Effect  of  vacancy  in  oMce  of  collector.  —  A 
vacancy  occurring  in  the  office  of  collector  of 
internal  revenue,  and  the  appointmf>nt  of  a 
successor,  would  seem  to  have  the  effect,  un- 
der this  section,  of  vacfkting  the  offices  of  the 
deputy  collectors.  (1007)  26  Op.  Atty.-Gen. 
363. 


Appointment  of  depiities.  —  This  section 
seems  to  require  that  a  deputy  collector  of 
internal  revenue  should  be  appointed  by  the 
collector  in  commission,  by  an  instrument  in 
irriting  Under  his  hahd.  ( 1  to7 )  26  Op.  Atty.- 
Gen.  363. 


Vol.  ill,  p.  573,  sec.  3164. 

Witness  in  state  court*  —  A  collector  or 
deputy  collector  of  internal  revenue  cannot  be 
compelled  by  a  court  to  disclose  as  a  witness 
before  the  court  or  a  grand  jury  th^  names  of 
persons  in  whose  places  of  business  special 
tax  stamps  are  posted,  or.  the  places 
in  which  the  same  are  ported ;  nis  intorindtion 

Vol.  Ill,  p.  573,  sec.  3166. 

Probable  cause  as  a  defense.  —  In  an  ac- 
tion afraihst  aii  intisrnal  rev<eiiue  officer  for  a 
wrongful  sei^re  of  property  which  has  been 
return^  to  the  claimant  intact,  proof  of 
probable  baiise  for  subh  seiziitb  is  a  complete 
defense,  and  may  be  made,  although  the  court 
in  rendering  judgment  for  the  claimant  in  a 
proceeding  for  the  forfeiture  of  the  property 
failed  to  make  the  certificate  of  probable 
cause  provided  for  by  R.  S.  sec.  070,  2  Fed. 

Vol.  Ill,  p.  574,  sec.  3167. 

Witness  in  state  court.  —  Under  the  regu- 
latibns  of  the  Internal  Revenue  Department, 
prolnulgated  with  the  approval  of  the  Seci'e- 
tary  of  the  Treasury,  providing  that  officers 
of  the  depiartment  "  will  decline  to  testify  as 
to  facts  contained  in  the  records,  or  Coming 
to  their  knowledge  in  their  official  capacity; 
and  this  prohibition  is  hereby  extended  to 
iiiclude    also    ititernal    revenue    storekeepers 


on  the  subject  being  obtained  in  an  official 
capacity,  and  primarily  from  the  records  of 
his  office,  copies  of  which  he  is  forbidden  to 
furnish  by  the  lawful  regulations  of  the  Treas- 
ury Department,  as  against  public  policy. 
/n%-e  Lamberton,  (1003)  124  Fed.  446. 


Stat.  Annot.  287 ;  and  where  the  proof  shows 
that  the  defendant  made  the  seizure  by  direc- 
tion of  the  Commissioner  of  Internal  Revenue, 
based  upon  information  received  from  his 
special  agents  which  justified  a  suspicion  that 
the  plaintiff  was  violating  the  laV,  the  court  is 
warranted  in  charging  the  jury  as  mattet  of 
law  that  there  was  a  probable  cause.  Agnew 
V.  Haymes,   (C.  C.  A.  1005)   141  Fed.  631. 


and  gangers  and  agents,"  a  storekeeper  and 
ganger  stationed  at  a  distillery  has  no  right 
to  divulge  information  in  regard  to  the  busi- 
ness of  the  distiller  obtained  by  him  solely  in 
his  official  capacity  as  an  internal  revenue 
officer,  even  when  called  as  a  witness  in  a 
state  court.  Stegall  v.  Thurman,  (1010)  175 
Fed.  813. 


Vol.  Ill,  p.  S75,  sec.  3169,  cl.  seventh. 


Intent.  —  On  the  trial .  of  a  government 
storekeeper  and  ganger  at  a  distillery  charged 
under  this  section  with  having  negligently 
and  designedly  permitted  a  violation  of  the 
law  by  another  person  by  leaving  the  door  of 
a  cistern  room  unlocked,  in  consequence  of 
which  distilled  spirits  w^re  unlawfully  re- 
moved therefrom,  proof  that  the  room  was 
negligently  left  open  or  unlocked  is  sufficient 

Vol.  Ill,  p.  584,  sec.  3184. 

Limitation  of  action.  —  Under  this  section 
providing  for  the  collection  of  delinquent  in- 
ternal revenue  taxes,  with  a  penalty  of  five 
per  cent,  thereon  and  interest  at  the  rate  of 
one  per  cent,  a  month,  such  interest  is  not 
a  penalty,  but  is  recoverable  as  interest,  and 
the   limitation   of   five   years,    prescrilied    by 


to  warrant  a  conviction,  and  it  is  not  essential 
that  it  should  have  been  with  intent  that  the 
spirits  should  be  removed.  Mason  r.  U.  S., 
(C.  C.  A.  1008)    162  Fed.  23. 

Not  applicable  to  Oleomargarine  Act. — 
Schafer  v.  Craft,  (1006)  144  Fed.  007;  Grier 
\\  tucker,  (1007)  150  Fed.  058;  Craft  17. 
Schafer,  (C.  C.  A.  1007)  153  Fed.  176. 


R.  S.  sec.  1047,  3  Fed.  Stat.  Annot.  100,  4 
Fed.  Stat.  Annot.  865,  for  suits  \.€i  recover 
penalties,  does,  not  apply  tb  a  suit  to  recover 
such  interest  as  a  prirt  of  the  debt.  XL  R,  r. 
Guest,  (C.  C.  A.  1006)  143  Fed.  456,  of- 
frmed  160  Fed.  121, 
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Vol.  Ill,  p.  586,  sec.  3187. 

Concurrent  remiedies.  —  The  remedy  af- 
forded by  this  section  was  not  superseded  b^ 
the  Act  of  July  20,  1868,  15  Stat.  L.  125,  167, 
cb.  186,  sec.  106,  which  was  substantially  re- 

Vol.  Ill,  p.  587,  sec.  3190. 

fiifhts  of  third  persons.  —  A  sale  of  prop- 
erty by  an  internal  reveniiie  bffiber  unaei"  4 
distraint  warrant  for  Ihe  collection  of  a  tax 
does  not  cut  off  the  title  of  a  third  ^eirsoii 
who  does  hot  owe  the  tax  and  againist  whose 
property  the  warrant  is.  not  directed,  and  the 
true  owner  may  assert  his  title  and  rlghi  of 
possession  by  replevin  against  the  purchaser 
after  the  oflScer  has  made  the  sale  and  Iratis- 
ferred  possession,  and  has  thus  completed  his 

Vol.  Ill,  p.  590,  -sec.  3199. 

The  deed  is  only  prima  facie  evidence. — 
Under  this  section  providing  that  the  col- 
lector's deed  of  sale  of  land  for  inierhal  reve- 
mt  taxes  against  the  owner  shall  be  piima 
facte  evidence  of  the  name  of  the  person  for 
whose  taxes  the  land  was  sold,  of  the  name  of 
tiie  parciuuer,  of  the  real  estate  purchased, 
and  of  the  price  paid,  the  deed  is  not  prima 
facie  evidence  as  to  other  recitaU.  Stewart 
f.  Pergusson,  (1903)  133  N.  C.  276,  45  S.  E. 
585. 

Proof  of  title  under  collector's  deed.  —  Rev. 
Stat  sec  3182,  3  Fed.  Stat.  Annot.  583,  re- 
quires the  Commissioner  of  Internal  Revenue 
io  make  assessments  of  all  taxes  under  the 
Internal  Revenue  Act;  section  3183,  3  Fed. 
Stat  Annot.  584,  directs  that  returns  by  per- 
aons  liable  for  taxes  shall  be  made  by  a  cer- 
tain date;  section  3188,  3  Fed.  Stat.  Annot. 
586,  provides  that  on  failure  to  pay  the  taxes 


enacted  by  R.  S.  sec.  3207,  3  Fed.  Stat.  Annot 
592.  Blacklock  i*.  U.  S.,  (1908)  208  U.  S.  75, 
28  S.  Ct.  228,  52  U.  S.  (L.  ed.)  396,  affirming 
(1906)  41  Ct.  CI.  89. 


official  acts  with  respect  to  the  property.  A 
sJiIe  bf  property  by  a  collector  uncKr  iei  dis- 
traint warrant  is  clearly  disiihguishable  from 
a  salb  of  property  seized  and  condemned  in 
forfeltlire  proceedings  for  violation  o^  the 
custoiTls  or  internal  revenue  laws^  and  passes 
only  thfe  Interest  of  Ihe  tax  debtor.  Sheridan 
r.  Allen.  (C.  C.  A.  1§07)/153  Fed.  668,  modi- 
fying (l90iS)   145  Fed.  963. 


the  collector  may  levy  or  by  warrant  ihav 
authorize  the  deputy  collector  fco  levy  on  afl 
property,  except  such  as  is  exempt,  belpngjiig 
to  the  delinquent;  and  section  3197,  3  Fed. 
Stat.  Annot.  589,  requires  the  collector,  on 
sale  of  property  for  taxes,  to  give  the  pur- 
chaser a  certificate  of  purchase.  It  has  beetl 
held  that  a  purchaser  claiming  land  under  a 
sale  for  internal  revenue  taxes  against  the 
owner  cannot  sustain  his  title  under  a  col- 
lector's deed  where  he  fails  to  show,  inde- 
pendently of  the  mere  recitals  in  the  reoords 
or  in  the  deed,  that  a  return  was  made  by  the 
person  liable  to  be  assessed,  that  the  Com- 
missioner of  Internal  Revenue  had  made  the 
assessment,  that  a  warrant  of  distraint  had 
issued,  or  that  a  certificate  of  purchase  had 
been  given  lo  him.  Stewart  v.  Pergusson, 
(1903)  133  N.  C.  276,  45  S.  E.  686. 


Vol.  Ill,  p.  594,  sec.  3213. 

Hot  applicable   to  Oleomargatiiie   Aci —Grier  i?.  Tucker,  (li)07)  160  ^ed.  65d. 


Vol  III,  p.  597,  sec.  3220. 


of  award.  —  An  allowance 
l>y  the  Commissioner  of  Internal  Rfevehue  for 
tbe  refund  of  a  tax  illegally  collected  is  not 
the  simple  passing  of  an  ordinary  claim  by 
an  ordinary  aecdunting  officer,  btit  ail  awiird 
upon  which  an  action  may  be  brought,  and 
vhich  is  conclusive  unless  inlpeached  foi* 
fraud  or  mistake.  Edison  Electric  Illuminat- 
W  Co.  r.  V.  S.,  (1903)  38  Ct.  CI.  208.     ., 

Kcconaidenitioii  of  tlaiih  deterkined  by  J3u- 
piHne  Court.  — In  (1906)  25  Op.  Atty.-Oen, 
80S,  it  was  held  that  the  Coinmissioner  of 
Intnual  Revenue  had  no  power,  under  this 
Ketton,.  to  reopen  and  allbw  the  clalni  of  a 
steamship  company  fol*  taxes  tdltintarily  paid 
under  a  mutual  mistake  of  law,  as  the  judg- 
ment of  the  Supreme  C^urt  (200  U.  S.  488. 
26  8.  Ct.  327,  50  U.  S.  (L.  ed.)  569),  iii  sus- 
taining  the  ruling  df  the  commissioner  that 
the  eompany  had  no  legal  claim  against  the 


gbvefnment,  deprived  the  cbmtnissioner  of  ju- 
risdiction to  dgaih  eiltertaiu  the  claim. 

Taxei  vdlttHtiHly  paid:— the  Commissioner 
of  Internal  Reveilue  Im^  no  power,  under  this 
sebtioh,  to  refund  taxes  voluntarily  paid  with- 
btit  t)rote8t,  tiilder  a  tniltual  mistake  of  law. 
The  rule  is  flrnily  established  and  unqualified 
that  protest  ii  itidispensable  to  the  right  to 
reedier  taxes  blaimed  to  hdve  been  illegally 
exacted.     (1908)   26  Op.  Atty.-Oen.  472. 

Per^bns  liible.  — Act  Cong.  June  13,  1898, 
3  ^ed.  Stat.  Anriot.  776,  itnposing  an  internal 
revienUe  tax  on  certaih  legacies,  required  the 
executor  to  sign  a  statement  to  the  collector 
and  to  pa^  the  tax  to  hini,  and  section  30 
gave  the  Commissioner  of  Interhal  Revenue 
contrdi  of  the  assessment.  R.  S.  sees.  3182, 
3183,  3  Fed.  Stat.  Annot.  583,  required  the 
collector  to  pay  the  tax  into  the  treasiity^ 
and  declared  that  on  the  death  of  the  collector 
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all  lists  should  be  transferred  to  his  suc- 
cessor; and  Act  Cong.  Feb.  8,  1899,  6  Fed. 
Stat.  Annot.  614,  declared  that  an  action 
against  such  collector  should  not  abate  by  his 
death,  but  that  his  successor  should  be  sub- 
stituted as  defendant.  It  has  been  held  that 
where  the  collector  wrongfully  received  an  in- 


heritance tax  on  bequests  which  were  not 
taxable,  on  his  death  the  liability  to  refund 
was  enforceable  against  his  successor  in  oflBee, 
it  being  the  duty  of  the  commissioner  to  pay 
any  judgment  rendered  against  the  colleetoir 
as  provided  by  section  3220.  Armour  v.  "Mh 
erts,  (1907)  161  Fed.  846. 


Vol.  Ill,  p.  599,  sec.  3221. 

Defenae  to  action  on  bond.  — This  section 
confers  upon  the  owner  of  distilled  spirits 
deposited  in  a  warehouse  a  legal  right  which 
is  enforceable  in  the  courts,  and  is  not  de- 
pendent on  the  discretionary  action  of  the 
Secretary  of  the  Treasury,  and  therefore  a 
destruction  of  spirits  in  a  warehouse  by  ac- 
cidental fire  may  be  set  up  as  a  defense  to  an 


action  by  the  government  on  a  distiller's  bond 
to  recover  the  taxes  thereon.  Freonan  r.  U. 
S.,  (1907)  157  Fed.  195,  84  C.  C.  A.  643. 

Spiriti  lost  after  aeiinre  by  an  internal 
revenue  officer,  through  the  latter's  mere  neg- 
ligence, were  not  lost  by  reason  of  "  casualty  " 
within  this  section.  U.  S.  v.  Sisk,  (1910)  176 
Fed.  885,  100  C.  C.  A.  355. 


Vol.  Ill,  p.  600,  sec.  3224. 

Suit  to  restrain  collection  of  personal  prop- 
erty tax.  —  Both  under  this  section  and  on 
general  principles  of  equity  an  injunction  suit 
cannot  be  maintained  to  restrain  the  collec- 
tion by  town  authorities  of  a  personal  prop- 
erty tax;  there  being  an  adequate  remedy  at 


law  to  be  had  by  paying  the  tax  and  bringii^g 
an  action  to  recover  it,  and  it  being  contrary 
to  public  policy  to  tie  up  the  collection  of 
taxes.  Nye  c.  Washburn,  (1903)  125  Fed. 
817. 


Vol.  Ill,  p.  601,  sec.  3226. 

Effect  of  application  to  refund.  — A  writ- 
ten application  to  the  Commissioner  of  Inter- 
nal Revenue  to  refund  a  sum  expended  in  the 
voluntary  purchase  of  revenue  stamps  from  a 
collector,  to  be  affixed  to  a  conveyance,  though 
it  may  be  sufficient  to  justify  favorable  action 
by  the  commissioner,  under  R.  S.  sec.  3220, 
3  Fed.  Stat.  Annot.  597,  is  not  the  equivalent 
of  an  appeal  to  him  from  an  adverse  decision 
by  the  collector,  which,  under  sections  3226- 
3228,  is  essential  to  the  maintenance  of  a  suit 
for  the  recovery  of  internal  taxes  alleged  to 
have  been  erroneously  or  illegally  assessed  or 
collected.  Chesebrough  v.  U.  S.,  (1904)  192 
U.  S.  253,  24  S.  Ct.  262,  48  U.  S.  (L.  ed.)  432. 

Remedy  ^dnen  claim  rojected.  —  If  a  claim 
is  rejected  by  the  commissioner  a  judicial 
remedy  is  given  the  party  by  an  action  against 
the  collector.  If  the  claim  is  allowed  by  the 
commissioner  and  payment  refused  by  the  ac- 
counting officers,  a  suit  may  be  brought  di- 
rectly against  the  government  in  the  Court  of 
Claims.  Edison  Electric  Illuminating  Co.  v, 
C.  S.,  (1903)  38  Ct.  CI.  208. 

Appeal  as  condition  precedent.  —  The  pro- 
vision in  this  section  that  no  suit  shall  be 
maintained  to  recover  back  any  internal  rev- 
enue tax  claimed  to  have  been  illegally  or 
erroneously  collected  until  an  appeal  shall 
have  been  taken  to  the  conunissioner  and  a 
decision  had  therein,  unless  such  decision 
shall  have  been  delayed  more  than  six  months, 
is  not  merely  a  statute  of  limitations,  but 
prescribes  an  absolute  condition  precedent, 
which  is  not  waived  by  a  failure  to  plead  it, 
and  without  compliance  with  which  a  suit 
cannot  be  maintained ;  but  where,  before  pay- 
ment of  the  tax,  a  claim  for  its  abatement 
was  presented  to  the  commissioner  in  acoord- 
fnoe  wi^h  Xh^  rules  of  X\a  department,  and 


nu 


rejected,  the  same  was  equivalent  to  an  ap- 
peal, and  an  appeal  after  payment  on  the 
same  grounds  was  not  necessary  to  authorize 
a  suit.  De  Bary  r.  Dunne,  (19(M)  162  Fed. 
961. 

Where  an  appeal  for  a  rebate  of  the  tax, 
taken  after  its  assessment,  but  before  its  pay- 
ment, in  accordance  with  the  regulations  of 
the  department,  has  been  adversely  decided 
by  the  commissioner  on  the  merits,  a  second 
appeal  after  payment  of  the  tax  is  not  re- 
quired before  bringing  suit.  Schwarsdiild, 
etc.,  Co.  r.  Rucker,  (1906)  143  Fed.  666. 

Splitting  causes  of  action.  —  In  Johnson  r. 
Herold,  (1907)  161  Fed.  593,  it  was  held  that 
a  manufacturer  of  surgical  supplies,  whioh 
purchased  internal  revenue  stamps  from  time 
to  time  under  protest  for  use  on  articles  made 
and  sold  by  it,  might  maintain  different  ac- 
tions against  successive  collectors  to  recover 
the  amounts  paid  to  each,  and  different  ac- 
tions against  the  same  collector,  when  re- 
quired to  prevent  the  bar  of  limitations,  or 
when  they  related  to  different  classes  of  ar- 
ticles, and  the  questions  involved  might  be  dif- 
ferent, and  that  a  recovery  in  one  such  suit 
was  not  a  bar  to  the  prosecution  of  the  others 
pending,  where  no  motion  was  made  to  con- 
solidate. 

Duress.  —  The    purchase    of    documentary    . 
stamps  at  various  times  without  protest,  and   i 
the  affixing  of  such  stamps  to  manifests  of   ^ 
cargoes  on   vessels   bound  to  foreign   ports, 
cannot  be  deemed  to  have  been  under  duress, 
so  as  to  sustain  a  recovery  from  the  United 
States  of  the  amount  of  the  illegal  tax  so  eol- 
lected,  because  clearance  papers   for   vessels  : 
so  bound  could  not  be  procured  without  de- 
livery to  the  collector  of  the  district  of  the 
stamped  manifests,  without  which  clearaoct ' 
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papers  the  veMels  would  be  prevented  from 
saUing,  or  would  be  liable,  under  R.  S.  sec. 
\\Sl,  7  Fed.  Stat.  Annot  45,  for  the  penalty 
Uierein  prescribed.  U.  S.  v.  New  York,  etc., 
Hail  Steamship  Co.,  (1906)  200  U.  8.  488,  26 
S.  Ct  327,  50  U.  8.  (L.  ed.)  660,  reverwng 
(1903)  125  Fed.  320. 

AweMmeat  list  as  eridenoe.  —  In  the  as- 
KMDient  of  special  taxes  the  officers  of  the 
mtemal  revenue  act  in  a  9«a«i-judicial  ca- 

Keitj,  and  in  an  action  to  recover  such  taxes 
!  introduction  in  evidence  of  the  assessment 
lilt,  r^lar  in  form,  makes  a  prima  faoie 
ease  for  the  government..  Western  Express 
Co.  9.  U.  8.,  (1005)  141  Fed.  28,  72  0.  C.  A. 
Sll 


Vol  ill,  p.  603,  sec.  3227. 

Meet  of  Act  of  March  3,  1887.  —  Act  of 
^lareh  3,  1887,  ch.  350,  sec.  1,  24  Stat.  L.  505, 
t  Fed.  Stat.  Annot.  80,  providing  generally 
ior  the  bringing  of  suits  against  the  United 
States,  and  limiting  such  suits  to  six  years 
after  the  right  accrued,  did  not  supersede 
R.  &  sees.  3226,  3227.  Christie-St.  Ck)mmis- 
tion  Co.  v,  U.  8.,  (1903)  126  Fed.  091 ;  Chris- 
tie-St  Commission  Go.  v.  U.  8.,  (1906)   136 

Vol  III,  p.  603,  sec.  3228. 

Time  itstvte  bogins  to  nm.  — Under  this 
and  the  preceding  section  it  is  held  that  on 
the  expiration  of  six  months  after  an  appeal 
to  the  Commissioner  of  Internal  Revenue 
without  its  having  been  cited  upon,  a  right 
of  action  aocmes  and  becomes  barred  after 


Proviso  not  compulsory.  —  The  proviso  in 
this  section  is  permissive  only,  and  does  not 
compel  a  claimant  to  bring  suit  within  two 
years  and  six  months  after  taking  appeal  in 
any  case,  but  he  may  at  his  election  await  the 
decision  of  the  commissioner,  and,  if  adverse, 
bring  suit  within  two  years  thereafter. 
Merck  r.  Treat,  (1909)  174  Fed.  388,  98  C. 
C.  A.  606. 

Limitations.  —  Actions  brought  under  this 
section  are  exclusively  subject  to  the  limita- 
tions imposed  by  this  and  the  following  sec- 
tion. Christie-St.  Commission  Co.  v,  U.  S., 
(1904)  129  Fed.  506,  affirming  (1905)  136 
Fed.  326,  69  C.  C.  A.  464. 

Sufficiency  of  protest.  — See  Johnson  i\ 
Herold,  (1907)   161  Fed.  593. 


Fed.  326,  69  C.  C.  A.  464,  affirming   (1904) 
129  Fed.  506. 

The  running  of  the  statute  is  not  suspended 
during  the  pendency  of  the  appeal  before  the 
Commissioner  of  Internal  Revenue.  Christie- 
St.  Commission  Co.  r.  U.  S.,  (1904)  129  Fed. 
506,  affirmed  (1905)  136  Fed.  326,  69  C.  C. 
A.  464. 


two  years.  Chriatie-St.  Commission  Co.  r.  U. 
S.,  (1903)  126  Fed.  991;  Christie-St.  Commis- 
sion Co.  r.  U.  S.,  (1905)  136  Fed.  326,  69  C. 
C.  A.  464,  affirming  (1904)  129  Fed.  506; 
Schwarzchild,  etc.,  Co.  v.  Rucker,  ( 1906)  143 
Fed.  656. 


Vol  III,  p.  605,  sec.  3232. 

AppUeability  to  agents  of  a  state.  — The 
dispensing  and  selling  agents  of  a  state  which, 
in  the  exercise  of  its  sovereign  power,  has 
taken  charge  of  the  business  of  selling  intoxi- 
eating  liquors,  are  fairly  within  the  scope  of 


sections  3232,  3244,  2040,  under  which  an  ex- 
cise tax  is  to  be  collected  from  all  sellers  of 
intoxicating  liquors.  South  Carolina  v.  U.  S.. 
(1905)  199  U.  S.  437,  26  S.  Ct.  110,  50  U.  Si 
(L.  ed.)  261,  affirming  (1904)  39  Ct.  CI.  257. 


Vd.  Ill,  p.  607,  sec.  3240. 

Certified  copy  of  record  as  evidence. —  A 
eertified  copy  by  the  Collector  of  Internal 
I^evennc  for  the  state  of  Georgia,  from  the 
teeords  of  his  office,  showing  the  names  of  all 
iiie  permns  who  have  paid  special  taxes  with- 
in his  district,  is  admissible  evidence  for  the 

Vol  III,  p.  606,  sec.  3242. 

Delivery  at  cnstomex's  residence.  —  One  who 
has  paid  a  special  tax  entitling  him  to  retail 
liquor  at  his  regular  place  of  business  does 
not  violate  this  section  by  delivering  liquor 

Vol  III,  p.  609,  seb.  16. 


purpose  of  showing  that  a  particular  person 
has  paid  the  special  taxes  as  a  retail  liquor 
dealer.  Huckabee  v.  State,  (1910)  7  Ga.  App. 
677,  67  S.  E.  837.  See  also  State  v.  Dowdy, 
(1907)   145  N.  C.  432,  58  S.  £.  1002. 


to  a  customer  at  the  latter's  residence,  though 
the  sale  be  completed  there.  Benbrook  v.  U. 
S.,  (C.  C.  A.  1911)  186  Fed.  153. 


of  law.  —  While  the  cardinal  pur-  the  raising  of  revenue  for  the  United  States, 
poses^  of  the  provisions  of  the  internal  revenue  the  federal  courts  may  properly,  in  the  ex- 
law  imposing  taxes  on  dealers  in  liquors  is      ercise  of  the  powers  vested  in  them,  rigidly 
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enforce  the  penalties  provided  for  a  violation 
of  such  law,  for  the  secondary  purpose  of 
aiding  in  the  enforcement  of  the  laws  of  a 
state  regulating  or  prohibiting  the  sale  of 
liquors.  In  re  Charge  to  Grand  Jury,  (1908) 
162  Fed.  736. 

Place  of  sale.  — In  Jones  r.  U.  S.,  (1900) 
170  Fed.  1,  95  C.  C.  A.  213,  it  was  held  that 
a  retail  liquor  dealer  who  has  his  internal 
revenue  tax  paid  stamp  duly  posted  in  his 
place  of  business  is  not  subject  to  prosecution 
for  carrying  on  business  without  paying  the 
special  tax  therefor  because  of  the  shipment 
of  a  quantity  of  liquor  from  his  stock  on  an 
order  received  by  mail  by  an  express  com- 
pany C.  O.  D.  to  the  purchaser  at  another 
place.  In  such  case  the  sale  is  completed  and 
the  property  passes  when  the  goods  are  de- 
livered to  the  carrier;  the  collection  and 
transmission  of  the  price  being  nterely  an  in- 
cident of  the  express  business. 


Retail  dealers  —  Memhera  of  illegal  clvht. 
—  Under  the  statute  law  of  (^eorgia  which 
makes  it  unlawful  for  any  person  to  sell  or 
barter  either  directly  or  indirectly  or  to  keep 
or  furnish  at  any  public  place,  or  to  keep  on 
hand  at  any  place  of  business,  intoxicatinf 
liquors,  a  municipal  corporation  cannot  law- 
fully license  or  charter  a  so-called  "  lodcer 
club"  which,  in  fact,  sells  or  furnishes  liq- 
uors to  its  members,  and  such  illegal  charter 
is  no  protection  to  its  members,  each  one  of 
whom,  who  by  his  money,  name,  or  patronage 
contributes  to  its  support  and  maintenance, 
is  a  retail  liquor  dealer  within  the  internal 
revenue  law  of  the  United  States,  subject  to 
special  tax  as  such  and  to  the  penalty  im- 
posed for  carrying  on  the  business  without 
payment  of  such  tax  where  a  single  tax  stamp 
only  is  taken  out  in  the  name  of  the^clob. 
In  re  Charge  to  Grand  Jury,  (1908)  162  Fed. 
736. 


Vol.  Ill,  p.  614,  sec.  3244,  cl.  third. 

Construction  of  statute.  —  The  phrase 
*'  through  continuous  closed  vessels  and  pipes 
until  the  manufacture  thereof  is  complete  " 
refers  to  the  exception,  to  wit,  *' other  than 
by  original  and  continuous  vessels  and  pipe 
until  the  manufacture  is  complete,"  and  not 
to  "every  person  who  rectifies,  purifies,  or 
refines  distilled  spirits  or  wines  by  any  proc- 
ess." U.  S.  f.  Twitchell  Co.,  (1911)  184 
Fed.  626. 

"Rectifiers.'*  — In  U.  S.  v.  Smith,  etc,  Co., 
(1911)  184  Fed.  632,  it  appeared  that  the  de- 
fendants manufactured  fluid  extract  of  ginger 
by  pouring  distilled  spirits  on  ginger  root. 
After  drawing  ofif  the  fluid,  the  distilled 
spirit  remaining  in  the  dregs  was  separated 
therefrom  by  the  distillation,  and  this  prod- 
uct, less  in  quantity  and  lower  in  grade  than 
that  previously  placed  in  the  receptacle  with 
the  ginger  root,  was  re-used  in  repeating  the 
process  and  in  the  manufacture  of  medicinal 
proparations.  It  was  held  that  the  defendant 
was  a  person  engaged  in  the  business  or  occu- 
pation of  rectifying,  purifying,  and  refining 
distilled  spirits  and  subject  to  internal  rev- 
enue taxation  imposed  by  this  section.  To 
the  same  efl'ect  see  U.  S.  v,  Hance,  (1911)  184 
Fed.  628. 

Flavoring  extracts,  composed  of  from  forty 
to  fifty  per  cent,  alcohol,  three  per  cent, 
flavoring  principle,  and  the  remainder  water. 

Vol.  Ill,  p.  615,  sec.  4. 

Place  of  sale.  —  In  De  Bary  v.  Dunne, 
(1909)  172  Fed.  940,  it  appeared  that  the 
plaintiffs,  who  were  wholesale  liquor  dealers 
in  New  York  city,  paid  the  special  internal 
revenue  tax  there  and  kept  imported  wines  on 
storage  with  McC.  &  Co.  at  Portland,  Oregon, 
from  which  jobbers  in  that  city  and  vicinity 
were  supplied.  The  plaintiffs  delivered  to 
McC.  k  Co.  a  list  of  dealers  to  whom  they 
were  authorized  to  deliver  wines  from  the 
stock  on  storage  when  requested  to  do  so  by 
such  dealers,  not  exceeding  a  certain  number 
of  eases  in  any  one  month.    The  persons  or 


the  quantity  of  alcohol  being  no  greater  than 
is  required  to  hold  the  flavoring  principle  in 
solutioii,  which  are  not  made,  sold,  or  used, 
or  capable  of  being  used,  as  a  beverage,  but 
which  are  chiefly  used  in  flavoring  soda  water 
syrups,  the  quantity  of  extract  used  in  each 
fflass  of  the  beverage  being  about  three  or 
four   drops,   are   not    "  beverages "   or  "  liq- 
uors "  within  the  meaning  of  this  section,  and 
the  manufacturer   is  not  subject  to  special 
tax  thereunder  as  a  rectifler  or  wholesale  or 
retail  dealer  in  liquors.    Allen  r.  Liquid  Car- 
bonic Co.,  (1909)  170  Fed.  315,  95  C.  C.  A.  11. 
Making  of  ginger  ale  paste. —  In  U.  S.  r. 
S.  Twitchell,  Co.,  (1911)   184  Fed.  526,  it  ap- 
peared  that   the  defendant   manufactured  a 
finger  ale  paste  used  f9r  nraking  ginger  ale. 
he  paste  was  manufactured   by   placing  a 
quantity  of  ginger  in  a  percolator  and  adding 
alcohol.    The  oleoresin  thus  obtained  from  the 
ginger   containing   unnecessary    alcohol   was 
distilled  and  the  alcohol  separated.    This  al- 
cohol was  of  a  low  grade,  and  was  charged 
with  ginger  essence  so  as  not  to  be  commer- 
cially salable  and  could  not  be  used  except  in 
repeating  the  process  of  extracting  oleoresin 
from  ginger  root  and  in  the  manufacture  of 
flavors.     It  was  held  that  the  defendant  in 
so  distilling  the  alcohol  was  engaged,  in  the 
business  of  rectifying,  purifying,  and  refining 
distilled  spirits  within  this  section. 


firms  on  such  credit  list,  when  desiring  to 
purchase  wines  of  plaintiff,  delivered  to  McC. 
ft  Co.  a  written  order  for  the  number  of  cases 
desired,  and  if  the  maximum  limit  to  which 
the  purchaser  was  entitled  for  the  current 
month  had  not  been  exceeded  McC.  &  Co.  im- 
mediately delivered  the  goods  without  con- 
sulting plaintifl's,  and  reported  the  sale  to 
them  at  New  York,  from  whence  an  invoice 
for  the  goods  at  the  current  price  would  be 
shipped  to  the  buyer  and  the  price  remitted 
to  plaintifl's  in  New  York.  There  was  no 
contract  that  the  accredited  purchasers  should 
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buy  any  particular  quantity  per  month,  or 
any  at  all.  It  was  held  that  sales  made  under 
such  arrangements  were  made  in  Portland 
and  not  in  New  York,  and  that  the  plaintiff 
was  therefore  subject  to  the  payment  of  a 
federal  wholesale  liquor  dealer's  tax  in  Ore- 
gon. 

Szpress  companies.  —  In  Western  Express 
Co.  V.  U.  S.,  (1905)  141  Fed.  28,  72  C.  C.  A. 
51S,  it  appeared  that  the  local  agents  of  an 
express  company  in  a  prohibition  state  took 
orders  from  persons  desiring  beer  and  for- 
warded the  same  to  breweries  in  another 
state.  The  breweries  delivered  the  beer  to 
the  company  for  shipment  to  the  agent  who 
sent  the  order,  charging  the  price  to  the  com- 
pany, and  having  no  knowledge  of  the  local 
nistomer.  On  its  receipt  the  agent  stored  the 
beer  in  the  company's  warehouse  until  it  was 
ealled  for,  and  then  delivered  it  to  the  cus- 
tomer, collecting  the  price  and  the  express 
charges,  and  accounting  to  the  company  for 
the  same.  He  sometimes  also  sent  orders 
which  had  not  been  reouested,  and  deliycred 
the  beer  to  persons  who  thereafter  applied 
for  it.  No  receipts  were  taken  from  persons 
to  whom  beer  was  delivered,  and  their  names 
did  not  appear  on  the  company's  books.  When 
beer  was  not  called  for  it  was  returned  to  the 
breweries,  and  the  company  given  credit  there- 
for.   The  company  received  nothing  except 

Vol.  Ill,  p.  622,  sec.  3246. 

"Apothecaiies.**  —  A  distiller  of  alcohol 
from  oleoresin,  obtained  from  ginger  root  in 
the  manufacture  of  a  ginger  ale  paste,  which 
ajcohol  so  obtained  is  again  used  in  obtaining 
gin^r  extract  bv  percolation,  is  not  engaged 
in  business  as  an  "apothecary,"  and  is  not 
exempt  from  liability  for  the  internal  revenue 
taxation  as  a  recti&r,  purifier,  or  refiner  of 


the  usual  charges  for  transportation.  It  was 
held  that  the  company  was  not  merely  a  car- 
rier nor  a  commercial  broker  in*  the  transac- 
tion, but  was,  in  effect,  a  commission  mer- 
chant, and  as  such  was  subject  to  special  tax 
under  this  section  as  a  dealer  in  malt  liquors 
at  each  of  the  agencies  where  such  business 
was  carried  on. 

Druggist.  —  Under  this  section  and  section 
3248,  3  Fed.  Stat.  Annot.  630,  it  was  held 
that  where  a  druggist,  without  paying  the 
internal  revenue  tax  on  retail  liquor  dealers, 
sold  a  n^e^icii^al  preparation  wl^fch  wi^s 
eighty-eigfit  per  cent,  proof  spirits,  more  than 
sufficient  to  preserve  the  medicinal  properties 
of  any  herbs,  toots,  or  drugs  contamed  there- 
in, he  was  a  retail  liquor  dealer  within  such 
sections.  U.  S.  r.  Morfew,  (1905)  136  Fed. 
491. 

Owner9hip  not  essential.  —  To  render  qpe 
who  "  ^lls  or  offers  fpr  sale "  pialt  liquors 
subject  to  special  tax  as  a  dealc^r  in  malt 
liquors,  under  this  sectipn,  his  ownership  qf 
such  liquors  is  not  essential.  Western  Ex- 
press Co.  V.  U.  S.,  (1005)  141  Fed.  28,  72  C. 
C.  A.  516. 

Applicability  to  agents  of  a  state.  —  See 
under  this  titlp,  vol.  3,  p.  605,  sec.  3232. 

Casks.  —  See  under  thfs  titl^,  vol.  2,  p.  656, 
sec.  3287. 


distilled  spirits  by  this  section,  exempting 
apothecaries  from  liability  to  taxation  for  the 
distillation  of  spirits  used  exclusively  in  the 
preparation  of  medicines.  U.  S.  r.  S.*  Twitch- 
ell  Co.,  (1911)  184  Fed.  525;  U.  S.  v.  Hance, 
(1911)  184  Fed.  628:  U.  S.  v.  Smith,  etc., 
Co.,  (1911)   184  Fed.  532. 


Vol.  Ill,  p.  630,  sec.  3248. 

"Bay  mm"  is  a  fragrant  spirit,  obtained 
by  distilling  the  leaves  of  the  pimento  acris 
with  rum.  or  by  mixing  the  volatile  oil  pro- 
enred  from  the  leaves  by  distillation  with 
alcohol,  water,  and  acetic  ether.  It  is  also 
defined  as  an  aromatic  liquid  obtained  by 
distilling  the  leaves  with  the  bayberry,  or  by 
mixing  various  oils,  as  the  oils  of  myrica,  or 


orange  peel,  and  of  pimenta,  with  alcohol.  It 
has  been  held  that  it  is  neither  a  *'  distilled 
spirit,"  as  that  term  is  defined  by  this  section, 
nor  a  **  product  of  distillation "  within  sec- 
tion 3234,  providing  for  internal  revenue 
taxation  of  products  of  distillation  as  dis- 
tilled spirits.  Rpche  t'.  Jordan,  (1809)  175 
ted.  234. 


Vol.  Ill,  p.  632,  sec.  48. 

Forfeiture  after  sale  —  r^emption  of 
itamps.  — In  Harkins  f.  Williard,  (1006)  146 
Fed.  703.  77  C.  C.  A.  129,  it  appeared  that  a 
distiller  sold  certain  casks  of  unstamped  spir- 
its to  the  plaintiff,  which  were  then  in  the 
gDvemment  warehouse,  and  on  March  10, 
1902,  the  plaintifiT  paid  the  tax  on  the  spirits, 
bat  before  the  attachment  of  stamps  the  spir- 
its were  seized  on  the  same  day  for  violation 

Vol.  Ill,  p.  634,  sec.  3254. 

Bay  mm.  —  See  under  this  title,  vol.  3,  p.  630,  sec.  3248. 
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of  the  internal  revenue  law  by  the  distiller, 
discovered  March  4,  1902,  after  which  the 
spirits  were  forfeited  to  the  government  and 
sold.  It  was  held  that  as  this  section  re- 
quires the  payment  of  the  tax  by  the  dis- 
tiller and  the  issuance  of  stamps  to  him,  the 
plaintifi'  wa^  pot  eptjtled  to  reoqyer  from  tlie 
United  States  the  internal  revenue  tax  sa 
paid. 


I 


▼el.  in,  p.  es4,  tee.  8S6T.       INTERNAL  REVENUE.       ▼«!.  Ill,  ^  647,  Mc  ant. 


Vol.  Ill,  p.  634,  sec.  3257. 

Burden  of  proof.  —  In  a  proceeding  by  in- 
formation for  the  forfeiture  of  property  under 
this  section  and  section  3281,  as  being  used 
by  one  carrying  on  the  business  of  a  distiller 
without  giving  bond  and  attempting  to  de- 
fraud the  government  of  the  tax  on  spiritjs 
distilled  by  him,  the  burden  of  .proof  resta 


on  the  United  States  to  establish  the  facts 
alleged,  and  every  reasonable  intendment  and 
effect  must  be  given  to  answers  filed  by  third 
persons  who  claim  the  property  as  their  own. 
U.  S.  V,  One  Engine,  (1910)  179  Fed.  698,  m 
C  \j»  A«  4v« 


Vol.  Ill,  p.  638,  sec.  3260. 

Defenses  set  up  by  sureties.  —  A  distiller's 
official  or  annual  bond  binds  the  sureties  for 
the  payment  of  the  tax  on  all  the  spirits  dis- 
tilled by  the  principal  during  its  term,  and 
they  are  not  relieved  from  such  liability  by 
the  execution  of  a  warehousing  bond  covering 
certain  of  such  spirits,  which  is  not  a  sub- 
stituted, but  a  cumulative,  security.  U.  S. 
r.  Richardson,  (1904)  127  Fed.  893. 

On  a  seizure  and  sale  of  distilled  spirits 
under  the  internal  revenue  law  for  nonpay- 
ment of  the  tax  thereon,  the  proceeds  are  ap- 
plicable on  such  tax,  and,  if  sufficient,  ex- 
tinguish the  same;  and  in  an  action  by  the 
government  'on  a  distiller's  bond  to  recover 
a  tax  on  spirits  an  answer  containing  allega- 
tions under  which  the  defendant  is  entitled  to 
prove  such  a  state  of  facts  i-a  not  demurrable. 
U.  S.  Fidelity,  etc.,  Co.  t?.  U.  S.,  (1907)  168 
Fed.  604,  85  G.  C.  A.  426,  affirming  (1906) 
144  Fed.  866. 

Negligence  of  revenue  officer.  —  This  sec- 
tion not  only  contemplates  that  the  distiller 
shall  comply  with  ail  the  law  relating  to 
distilleries,  and  pay  all  penalties  and  fines 
imposed  on  him  for  violation  of  its  provisions, 
but  also  that  he  shall  pay  taxes  on  spirits  dis- 
tilled within  the  required  fifteen  days,  and 
hence,  in  an  action  on  a  distiller's  bond  for 
failure  to  pay  taxes  on  spirits  within  such 
time,  it  was  no  defense  that  the  spirits  were 
seized  by  a  revenue  o^cer  under  a  distress 
warrant  and  lost  through  the  officer^s  negli- 
gence; the  breach  of  the  bond  being  the  dis- 
tiller's failure  to  pay  the  taxes  within  the 
time,  or  to  warehouse  the  spirits  according 
to  law.  U.  S.  V.  Sisk,  (1910)  176  Fed.  885, 
100  C.  C.  A.  365. 

A  surety  on  a  distiller's  bond  is  not  relieved 
from  liability  for  the  tax  upon  spirits  lost  in 
a  distillery  warehouse,  by  the  fact  that  at 
the  time  of  the  loss  the  Warehouse  was  in  the 
possession  of  the  collector,  who  had  seized  it 
for  an  alleged  violation  of  law,  and  that  the 
loss  was  through  the  negligence  of  the  custo- 
dian; his  remedy  in  such  case  being  by  an 
appeal  to  the  Secretary  of  the  Treasury  for 
an  abatement  of  the  tax,  under  R.  S.  sec. 


3221,  3  Fed.  Stat.  Annot.  599.  U.  S.  r.  Guest, 
(C.  C.  A.  1906)  143  Fed.  456,  affirmed  160 
Fed.  121. 

Spirits  lost  in  warehouse.  —  The  sureties 
on  a  distiller'.s  bond  are  not  liable,  in  the  first 
instance,  for  taxes  on  spirits  which  were  lost 
after  bein^  placed  in  a  warehouse,  and  thus 
brought  within  the  express  terms  of  the  ware- 
housing bond,  whatever  their  ultimate  liabil- 
ity may  be  should  the  remedy  by  suit  on  the 
latter  bond  prove  unavailing.  U.  S.  t?.  Guest, 
(C.  C.  A.  1906)  143  Fed.  456,  affirmed  150 
Fed.  121. 

Declaration  on  bond. —  In  U.  S.  v.  Zemel, 
( 1905)  137  Fed.  989,  it  appeared  that  a  deeU- 
ration  on  an  indemnity  bond,  the  condition 
of  which  was  that  the  principal  should  in  all 
respects  comply  with  the  requirements  of  law 
and  regulations  in  relation  to  the  duties  of 
distillers,  was  demurred  to  on  the  grounds 
that  the  breach  of  said  condition  assigned  did 
^  not  set  forth  with  sufficient  certainty  the  law 
and  the  regulations  of  the  Commissioner  of 
Internal  Revenue  alleged  to  have  l)een  vio- 
lated, or  the  law  under  which  such  regula- 
tions were  made,  or  that  any  such  regulations 
were  made.  It  was  held  that  not  only  should 
the  Act  prescribing  the  penalty  be  set  forth 
with  reasonable  certainty,  but  also  the  Act 
authorizing  said  commissioner  to  make  regu- 
lations and  the  fact  that  they  were  made  by 
him  thereunder,  as  well  as  the  specific  regula- 
tion or  regulations  thus  authorized  and  made, 
which  were  violated. 

Credit  for  proceeds  of  sale.  —  Wliere  the 
government  made  an  assessment  against  a  dis- 
tiller of  the  tax  on  spirits  made  from  material 
used  and  not  reported,  and  a  portion  of  such 
spirits  were  found,  seized,  and  sold,  and  the 
tax  on  such  part  paid  from  the  proceeds,  it 
was  held  that  the  surety  on  the  distiller's 
bond,  when  charged  with  liability  for  the  as- 
sessment, is  entitled  to  credit  for  the  part  of 
the  tax  so  paid,  but  not  for  the  remainder 
of  the  proceeds  of  the  sale.  U.  ^.  r.  National 
Surety  Co.,  (1907)  167  Fed.  174,  84  C.  C.  A. 
622. 


Vol.  Ill,  p.  647,  see.  3271. 

Possession.  —  The  joint  custody  and  con- 
trol of  a  bonded  warehouse  by  the  federal 
storekeeper  and  the  warehouse  proprietor,  as 
provided  by  sections  3271-3276,  does  not  con- 
stitute such  change  of  possession  of  the  liquor 


stored  therein  as  to  destroy  the  presmmption 
of  ownership  thereof  by  the  distiller.  Hannis 
Distilling  Co.  r.  Berkeley  County  Ct.,  (1907) 
62  W.  Va.  442,  69  S.  E.  1061. 
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Vol  III,  p.  651,  sec.  3281. 

Bvidoi  of  proof.  —  See  under  this  title,  vol.  3,  p.  634,  sec.  3257. 


Vol  III,  p.  656,  sec.  3287. 

Brmding  of  spirits  —  legality  of  reguUi- 
titai.  — Circular  No.  33,  issued  by  the  Com- 
miasioner  of  Internal  Revenue  May  10,  1010, 
instnicting  subordinates  in  his  department  that 
"  all  fonns  of  distilled  spirits  from  which  the 
sobatinces  congeneric  with  ethyl  alcohol  have 
been  removed  for  practical  purposes  altogether, 
and  which  have  been  heretofore  marked  as 
'pare  neutral,  or  cologne  spirits,'  will  be 
marked  '  alcohol,' "  under  which  the  marking 
of  any  distilled  product  as  "  spirits  "  has  been 
discontinued,  is  in  violation  of  this  section, 
which  provides  that  "  all  distilled  spirits 
shall  be  drawn  from  the  receiving  cisterns 
mto  casks  or  packages,  .  .  .  and  the  particu- 
lar name  of  such  distilled  spirits  as  known 
to  the  trade,  that  is  to  say,  high  wines,  alco- 
hol, or  spirits,  as  the  case  may  be,  shall  be 
marked  or  branded  on  the  head  of  such  cask 
or  package;  "  it  being  shown  that  one  distinct 
product  of  alcohol  in  distillation  is  known 

Vol.  Ill,  p.  658,  sec.  3289. 

Each  mark  and  stamp  required  therefor  by 
law.  — R.  S.  sec.  3323,  as  amended  by  Act 
Cong.  July  16,  1892,  ch.  196,  27  Stat.  L.  200, 
3  Fed.  Stat.  Annot.  638,  declares  that  every 
package  of  distilled  spirits  containing  five 
wine  gallons  or  more,  filled  on  the  premises 
of  a  loeal  dealer,  shall  be  marked,  branded,  and 
ftamped  by  such  wholesale  liquor  dealer  in  such 
manner  and  under  such  rules  and  regulations 
as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the 
Treasury,  may  presA-ibe,  etc.,  and  declares 
that  every  rectifier  or  wholesale  dealer  who 
refuses  or  wilfully  neglects  so  to  mark,  brand, 
or  stamp  his  liquors  shall  be  fined,  etc.  It 
has  been  held  that  such  Act  only  authorizes 


to  the  trade  as  "spirits,"  while  another 
product  is  known  as  "alcohol,"  the  distinc- 
tion being  so  well  known  and  established  that 
their  being  so  marked  does  not  constitute  a 
misbranding,  and  therefore  the  provision 
therefor  is  not  by  implication  repealed  by 
Food  and  Drugs  Act  June  30,  1906,  ch.  3915, 
34  Stat.  L.  768,  1909  Supp.  Fed.  Stat.  Annot. 
137.  Union  Distilling  Co.  r.  Bettman,  (1908) 
181  Fed.  419. 

Casks.  —  The  term  "  cask  "  is  generally  un- 
derstood to  be  a  receptacle  for  liquids,  either 
larger  or  smaller  than  the  usual  barrel,  and, 
as  employed  in  the  statute  respecting  the 
manufacture  and  sale  of  spirituous  liquors, 
pertaining  to  wholesale  dealers,  has  a  well- 
recognized  import  as  a  vessel  containing  not 
less  than  twenty,  ten,  or  five  gallons,  wine 
measure.  Williams  v.  U.  S.,  (C.  C.  A.  1907) 
158  Fed.  30. 


the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury, 
to  designate  the  kind  and  character  of  the 
mark  and  stamp  to  be  affixed  t?  the  packages, 
and  hence  that  the  marks  and  stamps  so  pre- 
scribed are  marks  and  stamps  "required  by 
law,"  within  section  3289.  U.  S.  t*.  Seven 
Barrels  Whisky,  (1904)   131  Fed.  806. 

Information.  ~  In  U.  S.  r.  Three  Packages 
Distilled  Spirits,  (1907)  152  Fed.  580, 
an  information  for  a  forfeiture  of  dis- 
tilled spirits  for  violation  of  this  section  was 
held  to  be  bad  on  demurrer,  as  not  sufficiently 
definite  to  disclose  to  the  court  or  claimant 
the  precise  nature  of  the  act  charged  to  be  a 
violation  of  the  statute. 


Vol.  Ill,  p.  659,  sec.  3291. 

fiegnlationa  as  eridenoe.  —  See  under  this  title,  vol.  3,  p.  556,  see.  321. 


this  section,  although  it  is  charged  that  the 
purpose  of  the  conspiracy  was  accomplished. 
Scott  r.  U.  S.,  (C.  C.  A.  1908)   165  Fed.  11% 


Vol  III,  p.  671,  sec.  3296. 

COBspiracy.  —  An  indictment  will  lie  under 
R.  S.  see.  5440,  2  Fed.  SUt.  Annot.  247,  for 
eoospiraey  to  remove  distilled  spirits  on  which 
the  tax  had  not  been  paid,  in  violation  of 

Vol  III,  p.  672,  sec.  3297. 

Tbe  term  **  aleohol,'*  as  used  in  this  section, 
embraces  the  varioua  grades  of  alcohol  as  re- 
elassifted  in  Internal  Revenue  Circular  No. 

VoL  III,  p.  678,  sec.  3309. 

Efidcnoe.  —  Where,  in  a  suit  to  recover  an  fruit,  the  defendant  stipulated  that  he  had 
sisessment  on  unreported  spirits  alleged  to  received  such  amount  of  fruit,  but  wholly 
have  beoi   distilled    from   2,774   gallons   of      failed  to  account  either  for  the  destruction 
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723,  and  referred  to  therein  as  pure,  neutral) 
or  cologne  spirits,  and  as  commercial  alco- 
hol.    (1909)  27  Op.  Atty.-Gen.  226. 


^•i.  Ill,  p.  ets,  MO.  8809.        INTERNAL  REVENUE.        Tol.  xn,  p.  688,  m6.  ssst. 


of  the  fruit  or  of  the  spirits  alleged  to  have 
been  distilled  therefrom,  it  was  lield  that  a 
finding  in  favor  of  the  government  was  justi- 
fied.   U.  S.  r.  Cole,  (1904)   134  Fed.  697. 

Assessment  prima  facie  evidence.  —  In  a 
suit  based  on  an  internal  revenue  assessment 
made  under  this  section^  providing  that  if 


the  commissioner  finds  that  a  distiller  has  ilot 
accounted  for  all  spirits  produced  by  him,  be 
shall  make  an  assessment  for  the  diff^ttoee  at 
the  rate  of  ninety  cents  per  every  proof  gal- 
lon, the  assessment  is  prima  Jade  evidence 
of  its  validity.  U.  S.  v:  Cole,  (1964)  134 
Fed.  697. 


Vol.  Ill,  p.  680,  sec.  6. 

Assessment  of  distiller  for  deficiency  of 
I^roduction.  —  Under  this  section  which  re- 
quires a  distiller  to  pay  internal  revenue  tax 
oh  spirits  to  the  amount  of  at  least  eighty 
per  cent,  of  the  capacity  of  his  distillery  as 
estimated  according  to  law,  he  cannot  be  re- 
lieved from  the  payment  of  any  part  of  such 
tax  because  the  materials  used  by  him  are  of 
such  inferior  quality  nor  condition  that  they 
will  not  produce  sueh  percentage;  but  where 


he  is  a  fruit  distiller  within  the  proviso  to 
this  section  an  assessment  for  the  deficiency 
cannot  be  made  against  him  unless  the  notice 
of  such  deficiency  thereby  required  shall  have 
been  given  him  by  the  commissioner  within 
six  months  after  receipt  of  his  monthly  re- 
port, and  an  assessment  made  without  sueh 
notice  is  void.  U.  S.  r.  Ball,  (CCA.  1966) 
163  Fed.  604. 


Vdl.  Ill,  p.  685,  sec.  3318. 

Indictment.  — R.  S.  sec.  3244,  3  Fed.  Stat. 
Annot.  615,  defines  a  wholeaaie  liquor  dealer 
to  be  a  person  who  sells  or  offers  for  sale 
foreign  or  domestic  distilled  spirits  or  wines 
in  quantities  not  less  than  five  wine  gallons 
at  a  time.  It  has  been  held  that  where  an 
iiidictment  charged  a  defendant  as  a  whole- 
sale liquor  dealer  with  sending  out  two  casks 
of  distilled  spirits  without  making  the  re- 
quired entries  in  his  record  book,  required  to 
be  kept  by  section  3318,  the  indictment  suf- 
ficiently charged  that  the  casks  contained 
each  not  less  than  five  wine  gallons.  Wil- 
liafas  r.  U.  S.,  (C  C  A.  1907)   158  Fed.  30. 

In  charging  an  offense  under  this  section  it 
is  not  necessary  to  allege  in  the  indictment 
that  the  defendant  is  both  a  rectifier  and  a 
wholesale  liquor  dealer,  nor  is  it  necessarv, 
in  stich  a  prosecution,  to  charge  or  prove  to 
whom  the  spirits  were  sold  and  the  pla(ie 
'where  sent.  Williams  v,  U.  S.,  (1906)  17 
Okla.  28,  87  Pac.  647. 

Instructions  on  trial.  —  In  Williams  v,  U. 
S.,  (C.  C.  A.  1907)  168  Fed.  30,  it  ap^leared 
that  the  accused  was  indicted  for  wilfully  and 
unlawfully  refusing  and  neglecting  to  make 
in  his  record  book,  kept  as  a  wholesale  liquor 
dealer,  any  entry  or  entries  concerning  two 
particular  casks  of  spirits  at  the  time  they 
were  sent  out.  The  court  charged  that  if 
defendant  failed  or  neglected  to  provide  a 
book  in  such  form  as  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  and  sold  as  a 
wholesale  liquor  dealer  any  kind  of  distilled 
spirits,  and  failed  at  the  time  of  sending  out 


his  stock  and  before  the  same  was  removed 
from  his  premises,  to  enter  in  such  book 
the  date  when  and  the  name  and  place  of 
business  of  the  person  or  firm  to  whom  such 
spirits  xtrere  to  be  sent,  with  the  kind  and 
quantity  of  such  spirits,  he  was  guilty  as 
charged.  In  another  paragraph  the  court 
stated  that  if  the  defendant  in  good  faith 
went  to  the  deputy  revenue  collector  for  the 
district  and  requested  instruction  as  to  the 
keeping  of  his  records,  and  Was  instructed  to 
keep  them  on  a  sheet  of  paper  until  he  could 
procure  the  prescribed  form  book,  and  he  in 
good  faith  relied  on  such  instruction  and 
so  kept  his  record,  he  was  not  guilty.  It  was 
held  that  the  accused  by  the  latter  instruction 
received  the  full  benefit  of  his  claim  of  good 
faith,  and  could  not  complain  of  any  contra- 
diction in  such  instructions. 

Burden  of  proof.  — Since  a  plea  of  not 
guilty  puts  in  issue  every  fact  essential  to 
constitute  the  offense  charged,  and  the  bene- 
fit of  reasonable  doubt  in  favor  of  accused 
extehds  to  ev«ry  matter  offered  in  evidence 
for  as  well  as  against  him,  an  instruction 
in  ft  prosecution  of  a  wholesale  liquor  dealer 
for  violating  the  internal  revenue  law  In  fail- 
ing to  make  proper  records  of  sales,  that  it 
was  incmnbent  on  defendant  to  show  that  he 
made  the  entries  in  a  book  prescribed  by  the 
internal  revenue  department,  or  that  he  made 
them  on  a  sheet  of  paper,  etc.,  was  erroneous. 
Williams  v.  U.  S.,  (C  C  A.  1907)  168  Fed. 
30. 


Vol.  Ill,  p.  688,  sec.  3323. 

Penalty  not  exclusive.  —  The  penalty  im- 
posed by  this  section  is  not  exclusive  and 
dbes.  not  prevent  the  United  States  from  en- 
forcing a  forfeiture  of  the  goods  under  R.  S. 
s^e.  328^,  as  amended  by  Act  of  .tuly  16,  1802, 


ch.  196,  27  Stat.  L.  200,  3  Fed.  Stat.  Annot 
668.  U.  S.  t?.  Seven  Barrels  Whisky.  (1904) 
iSi  Fed.  806. 

Casks.  —  See  under  this  title,  vol.  3,  p,  656» 
sec.  3287. 
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Yal.  Ill,  p.  730,  iM.  4. 


M  III,  p.  689,  slec.  3324. 

Intent* — A  conviction  may  be  had,  under 
this  section,  making  it  a  fi&lony  to  empty  a 
cask  of  distilled  spirits  without  then  ail'd 
there  effacing  and  oblltek-ating  the  staHips, 
marks,  and  brands  thereon,  though  the  de- 
fendant's act  was  inadvertent  and  negligent, 
And  did  not  involve  actual  felonious  intent. 
U.  S.  r.  Gallant,  (1910)   177  Fed.  281. 

Failure  of  employee  to  destroy  stamp  as 
ordered.  —  The  conviction  of  a  defendant  of  a 
Violation  of  this  section  by  failing  to  remove 
the  stamp  from   a  barrel   which   contained 

Vol.  Ill,  p.  701,  sec.  3334. 

Forfeiture  of  stamps.  —  Where  stamped 
liqnors  were  forfeited  for  a  violation  of  the 
internal  revenue  law,  the  forfeiture  included 
the  stamps  as  well  as  the  property,  Harkins 
r.  Williard,  (1906)  146  Fed.  70S,  77  C.  C.  A. 
129. 

Vd.  Ill,  p.  704,  sec.  6. 

intent.  —  The  criminality  involved  in  the 
re-nse  of  a  bottle  containing  whiskey  bottled 
in  bond,  without  r'enibvihg  and  destroying  tne 
stamps,  does  not  depend  on  its  being  know- 
ingly and  wilfully  done,  the  otfense  being 
complete  if  the  bottle  is  re-used  without  de- 
stroying the  stamps.  U.  S.  r.  Guthrie,  ( 1909) 
171  Fed.  528. 

Snfficiiency  of  evidence.  —  Where  accused 
was  one  of  three  persons,  each  of  whom. held 
a  retail  liquor  dealer's  special  tax  stamp  for  a 
saloon  in  which  government  officers  found  a 
bottle  which  had  been  refilled  with  spirits  with- 
out destroying  the  internal  revenue  stamps 
previously  affixed  thereto,  in  violation  of  this 

Vol.  Ill,  p.  714,  sec.  1. 

A  statement  of  claim  in  a  suit  against  a 
collector  to  recbver  internal  revenue  taxes 
assessed  ahd  .collected  from  plaintiff  as  a 
broker  under  War  l^vehue  Act  Jiine  13,  l^j^^. 
eh.  448,  sec.  1,  30  l^tat.  L.  448,  as  amended 
by  Act  March  2,  19bl,  ch.  806,  sec.  1,  31  Stat. 

Vol.  Ill,  p.  730,  sec.  3. 

Sules  and  regulations  regarding  rebates.  — 
The  rules  and  regulations  prescribed  oy  th^ 
Conunissioner  of  Internal  Revenue  oij  April 
28,  1902,  providing  for  claims  for  rebate  of 
taxes  paid  on  manufactured  tobacco  and 
snuff,  as  authorized  by  this  section,  are  not 
objectionable  for  unreasonableness.  Powell  r. 
U.S.,  (1905)   136  Fed.  881. 

noncompliance  with  rules.  —  A  bankrupt's 
trustee  was  not  entitled  to  recover  rebates  of 

Vol.  Ill,  p.  730,  sec.  4. 

Boles  and  legnUtions  adopted  in  accordance 
with  this  section  which  made  it  an  absolute 


distilled  spirits  When  such  barrel  was  emptied, 
which  constitutes  a  felony,  and  requires  the 
imprisonment  of  the  defendant  in  the  peni- 
tehtia)ry  for  a  tetm  of  not  less  than  one  year, 
will  not  be  sustained  on  evidence  that,  on  the 
sale  6f  a  single  barrel  by  defendant,  he  ex- 
pressly directed  ah  employee  to  empty  it  of 
the  liquor  remaining  therein  and  to  destroy 
the  stamp  before  delivering  the  barrel  to  the 
purchaser  and  that  the  failure  of  the  em- 
ployee to  obey  Such  order  was  unknown  to 
hinS.    U.  d.  r.  Rogers,  U908)   164  Fed.  520. 


Application  of  proceeds.  —  The  proceeds  of 
a  sale  of  spirits  .forfeited  to  the  United  Statee 
for  violation  of  the  int'eirhal  reventi'e  la^ 
belong  exclusively  to  the  government^  and 
cannot  be  applied  to  the  pavttieht  of  the  tiax 
thereon.  Harkins  r.  >Villiard,  (190fe)  146 
red.  703,  77  C.  C.  A.  129. 


section,  but  there  was  no  evtdetice  thkt  the 
bottle  was  refilled  by  accused,  or  J)y  his  ^pro- 
curement, or  by  any  one  actmg  for  him,  it 
was  held  that  he  could  not  be  convicted  of 
violating  such  Apt.  Duff  x>.  U.  S.,  (C.  C.  A. 
1911)  186  Fed:  101. 

Acts  of  agents.  —  A  seller  of  whiskey  is 
guilty  of  violating  this  section,  prohibiting 
the  re-use  of  bottles  containing  whiskey  bot- 
tled in  bond,  without  the  removal  and  destruc- 
tion of  the  stamo,  though  the  refilling  of  the 
bottle,  without  destroying  the  stamp,  is  the 
act  of  the  seller's  bartender  or  agent  acting 
within  the  scope  of  his  employment.  tJ.  S.  ». 
Guthrie,  (1909)  171  Fed.  528. 


L.  938j  on  the  ground  that  plaintiff  was  not 
subject  to  such  taxies,  should  set  out  the 
transactions  on  account  of  which  they  were 
assessed.  Haight,  etc.,  Co.  r.  McCoach, 
(I9d6)  135  Fed.  894. 


internal  revenue  on  tobacco  and  snuff  manu- 
factured by  the  bankrupt,  afs  authorized  by 
this  section,  where  there  was  evidence  tending 
to  show  .  that  the  bankrupt's  c^im  w^s 
fraudulent  and  there  was  a  failure  to  comply 
with  the  rules  and  regulations  prescribed 
therefor  by  the  Commissioner  of  .Internal 
Revenue.  Powell  r.  U.  S:,  (1905)  135  Ffed: 
881. 


prerequisite  to  the  recovery  of  the  rebate  that 
the  proots  biiet^d  the  executive  oifficefs  should 


proo 
be  satisfactory  to  them  were  held  to  be  invalid 
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as  applied  to  this  case^   U.  S.  t?.  Hyams,  (C; 
C.  A.  1906)   146  Fed.  l5. 

Conditions  precedent.  —  A  strict  compliance 
with  a  clause  in  instructions  on  ihe  back  of 
a  blank  proof  for  tobacco  rebate,  requiring  the 


Vol.  Ill,  p.  780,  160.  4. 


INTERNAL  REVENUE. 


▼ol.  lU,  p.  770,  NC.  2. 


witnesses  at  the  time  of  taking  the  inventory 
each  to  count  the  package  of  the  several  de- 
nominations mentioned  in  the  inventory,  keep 
a  separate  account  of  the  same  on  separate 
sheets  of  paper,  make  computations,  etc.,  was 
held  not  to  be  a  condition  precedent  to  the 
claimant's  right  to  the  rebate  authorized  li^ 
this  section.  Hyams  v,  U.  S.,  (1005)  139 
Fed.  997,  affirmed  (1906)  146  Fed.  16,  76  C. 
C.  A.  623. 

.  Bridence. — Where  in  a  suit  for  tobacco 
rebate,  as  authorized  by  this  section,  claimant 
presented  four  witnesses,  who  testified  ex- 
plicitly to  the  amount  of  tobacco  claimed  for, 
and  such  testimony  was  uncontradicted,  the 
mere  fact  that  the  government  claimed  that 
the  space  in  the  stores  was  obviously  inade- 


ouate  for  holding  the  amount  of  tdbaoeo  testi- 
fied to  was  held  to  be  insufficient  to  show 
that  the  claim  was  fraudulent.  Hyams  9.  U 
S.,  (1905)  139  Fed.  997,  affirmed  (1906)  146 
Fed.  15,  76  C.  C.  A.  523. 

Review  by  Circuit  Court  — In  proceedingt 
to  recover  a  tobacco  rebate  as  authorized  by 
this  section,  the  whole  claim  having  aoerued 
since  the  passage  of  the  Tudcer  Act  (Act 
Cong.  March  3,  1887,  ch.  359,  24  Stat.  L.  605, 
2  Fed.  Stat.  Annot.  88),  as  amended  by  Act 
June  27,  1898,  ch.  503,  30  Stat.  L.  494,  a  re- 
jection of  the  claim  by  the  Clommissioner  of 
Internjtl  Revenue  is  reviewable  by  the  Cir- 
cuit Court  under  such  Act.  Hyame  v,  U.  S., 
(1905)  139  Fed.  997,  affirmed  (1906)  146 
Fed.  15,  76  C.  C.  A.  523. 


Vol.  Ill,  p.  746,  sec.  3392. 

Cigan  repacked  in  new  bozet.  — Where 
cigars  are  repacked  in  other  and  new  boxes 
tlMy  become  liable  to  the  same  tax  which  was 


imposed  when  they  were  first  packed.  Ameri- 
can West  Indies  Trading  Co.  v.  U.  S.,  (1910) 
46  Ct.  CI.  488. 


Vol.  Ill,  p.  747,  sec.  3394. 

Wholesale  value  or  price.  —  This  section 
classifies  cigars  and  cigarettes  for  internal 
revenue  duty,  and  imposes  a  stamp  tax  of 
fifty-four  cents  per  thousand  on  cigarettes 
weighing  not  more  than  three  pounds  to  the 
thousand,  and  the  wholesale  value  or  price  of 
which  is  not  more  than  two  dollars  per  thou- 
sand, including  the  tax,  and,  if  the  value  ex- 
ceeds such  sum,  then  they  are  required  to 
carry  a  tax  of  $1.08  per  thousand.  It  was 
held  that  where  a  person  manufactured  cigar- 
ettes and  sold  them  at  wholesale  at  his  store- 
room in  reasonable  quantities  to  any  one  who 


might  apply,  at  two  dollars  per  thousand,  the 
fact  that  the  larger  part  of  the  cigarettes 
manufactured  by  him  were  purchased  by  his 
son  at  two  dollars  per  thousand  and  sold  by 
him  at  wholesale  with  cigarettes  of  other 
manufacture  for  more  than  such  price  did 
not  make  the  "wholesale  price  or  value"  of 
the  cigarettes  more  than  two  dollars  per 
thousand,  and  hence  the  manufactiirer  was 
not  subject  to  an  assessment  prescribed  by 
section  3371,  3  Fed.  SUt.  Annot.  732,  for  in- 
sufiicient  stamping.  Epremiam  v.  Ward, 
(1909)  169  Fed.  691. 


Vol.  Ill,  p.  758,  sec.  3411. 

Taxation  of  national  bank  circulation.  -—  A 
national  bank  whose  outstanding  circulating 
notes  amount  to  less  than  five  per  cent,  of  its 
capital  is  not  exempted  from  the  payment  of 
the  half-yearly  duty  imposed  by  R.  S.  sec. 
5214,  5  Fed.  Stat.  Annot.  156,  upon  the  aver- 
age amount  of  its  notes  in  circulation,  by  the 
provision  of  section  3411,  that  the  outstand- 
ing circulation  of  any  bank,  association,  cor- 
poration, company,  or  person  shall  be  free 
from  taxation  when  reduced  to  an  amount  not 
exceeding  five  per  cent,  of  its  capital,  al- 
though tiie  latter  section  is,  by  section  3417, 


3  Fed.  Stat.  Annot.  762,  expressly  made  ap- 
plicable to  national  banking  aasociations, 
since  it  was  so  made  applicanle,  as  clearly 
appears  from  the  legislation  from  which  its 
provisions  were  drawn,  in  order  to  give  na- 
tional banks  representing  state  banks  the 
benefit  of  the  presumption  of  loss  or  inability 
to  retire  the  circulation  of  the  state  bank 
when  ninety-five  per  cent,  thereof  had  been 
actually  retired.  Merchants'  Nat.  Bank  r. 
U.  S.,  (1909)  214  U.  8.  33,  29  S.  Ct.  593,  53 
U.  S.  (L.  ed.)  899,  affUrming  (1906)  42  Ct 
CI,  6. 


Vol.  Ill,  p.  765,  sec.  38. 

CoBitmction  of  statute.  —  A  dealer  may 
not  reassemble  cards  from  packs  that  'have 
paid  the  tax  and  offer  the  reassembled  packs 


for  sale  in  new  wrappings  without  restamp- 
ing.  U.  S.  r.  Xeustaedter,  (1906)  149  Fed. 
1010. 


Vol.  Ill,  p.  770,  sec.  2. 

For  cases  on  section  a,  see  Leather  Manufacturers'  Nat.  Bank  r.  Treat,  (1904)  128  Fed. 
862,  62  C.  C.  A.  644;  Central  Trust  Co.  r.  Treat,  (1909)  171  Fed.  301. 
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▼•1.  Ill,  p.  77a,  MC  14. 


Vol.  Ill,  p.  770,  sec.  6. 


For  a  ciae  on  aection  6,  see  U.  S.  v.  Chamberlin,  (1911)  219  U.  S.  250,  31  S.  Ct.  155, 
U.  a  (L.  ed.)  204,  rever9ing  (1907)  156  Fed.  881,  84  G.  C.  A.  461,  13  Ann.  Cas.  720. 
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Vol  III,  p.  770,  sec.  7. 

Payee  aflbdnf  ttamp  of  the  execution  of 
pepec. — Where  a  note  was  executed  in 
MasMchiuetts,  and  apparently  payable  there, 
the  aflbLing  of  an  internal  revenue  stamp  to 
it  by  the  payee  after  its  execution  was  held 
to  he  not  a  material  alteration,  under  the 
hoMing  of  the  Massachusetts  courts  that  these 
eections,  prohibiting  the  admission  in  evidence 
of  such  documents  when  not  stamped,  applied 
only  in  the  federal  courts.  Rowe  r.  Bowman, 
(1903)  183  Mass.  488,  67  N.  E.  636. 

Vet  tppUcaUe  to  atate  conrta.  —  Rowe  v. 
Bowman,  (1903)  183  Mass.  488,  67  N.  E. 
036;  Davis  r.  Evans,  (1903)  133  N.  C.  320, 
45  &  £.  643. 

UtUlity  of  telefrapli  company  for  failure 
te  txannnit  onstamped  menage.  —  A  tele- 
graph company  agreeing  to  transmit  a  tele- 
gnph  message  to  which  the  sender  had  not 
attached  the  revenue  stamp  required  by  this 
flection,  notwithstanding  that  the  Act  pro- 
hibited under  penalty  a  company  from  trans- 
mitting a  message  without  an  adhesive  stamp 
being  affixed,  was  not  liable  for  the  negligent 

Vol  III,  p.  772,  sec.  13. 

Intent  -^  The  provision  of  this  section  mak- 
ing notes,  etc.,  invalid  if  not  stamped,  did  not 
render  such  an  instrument  invalid  unless  the 
stamp  was  omitted  with  fraudulent  intent. 
Rove  r.  Bowman,  (1903)  183  Mass.  488,  67 
K.  E.  636. 

A  Botaiy'a  certificate  of  acknowledgment 
attached  to  a  declaration  of  homestead  was 
held  to  be  subject  to  a  stamp  tax  under  this 
section.  Sackett  r.  McCaffrey,  (C.  C.  A. 
1904)  131  Fed.  219. 

Validating  nnatamped  conveyance.  •—  The 
satisfaction  of  a  judgment  for  the  recovery  of 
the  stamp  tax  which,  under  the  War  Revenue 

Vol  III,  p.  773,  sec.  R 

SipeaL  —  The  repeal  of  the  Act  requiring 
eertiAeates  to  be  stamped  did  not  authorize 
the  sobeequent  admission  in  evidence  of  an 
instnmient  containing  an  unstamped  certifi- 
cate of  acknowledgment  which  was  subject 
to  the  tax  when  made.  Sackett  v,  McCaffrey, 
(C.  0.  A.  1904)  131  Fed.  219.  Contra,  Ohio 
River  Junction  R.  Co.  v.  Pennsylvania  Co., 
(1909)  222  Pa.  St.  673,  72  Atl.  271. 

Dtduona  of  atate  courts.  —  Decisions  of 
state  conrta  that  instruments,  though  un- 
stamped, as  required  by  section  14,  were  ad- 
missmle  in  evidence,  were  held  to  have  no 
application  to  federal  eourts.  Sackett  v,  Mc- 
Caffrey, (C.  C.  A.  1904)  131  Fed.  219. 

Intoit  in  omitting  stamp.  —  It  was  only 
▼here  a  stamp  had  been  omitted  from  an  in- 
itnunent  with  intent  to  evade  this  Act  that 
it  waa  rendered  inadmissible  in  evidence,  and 


or  intentional  failure  to  transmit  and  deliver 
the  same.  Western  Union  Tel.  Co.  v.  Young, 
1902)  138  Ala.  240,  36  So.  374. 

The  subsequent  repeal  of  sections  7  and  18, 
prohibiting  a  telegraph  company  from  trans- 
mitting a  message  without  the  required  ad- 
hesive stamp  being  afli.ved,  did  not  validate  a 
contract  whereby  a  company  agreed  to  trans- 
mit a  message  to  which  no  stamp  had  been 
affixed  by  the  sender.  Western  Union  Tel. 
Co.  V,  Young,  (1902)  138  Ala.  240,  36  So. 
374. 

Proof  of  written  contract.  --  Under  the  pro- 
visions of  sections  7  and  14  of  this  Act,  which 
required  charter  parties  to  be  stamped,  and 
made  unstamped  instruments  which  were 
within  its  provisions  incompetent  as  evidence, 
an  action  could  be  maintained  for  breach  of 
an  unstamped  charter  party  which  was  exe- 
cuted while  such  provisions  were  in  force, 
and  which  .was  subject  to  tax  thereunder,  for 
want  of  competent  evidence  of  the  contract. 
Wheaton  v.  Weston,  (1903)  128  Fed.  161. 


Act  of  June  13,  1898,  is  to  be  levied,  collected, 
and  paid  upon  the  execution  of  a  conveyance, 
must  be  deemed  the  equivalent  of  the  payment 
of  the  price  of  the  stamps  under  section  13  of 
that  Act,  as  amended  by  the  Act  of  March  2, 
1901,  validating  unstamped  instruments  on 
making  the  prescribed  payment  in  view  of 
R.  S.  sec.  3216,  3  Fed.  Stat.  Annot.  595,  pro- 
viding that  all  judgments  and  moneys  recov- 
ered for  taxes,  costiB,  forfeitures,  and  penal- 
ties shall  be  paid  to  collectors  as  internal 
taxes  are  required  to  be  paid.  U.  S.  r.  Cham- 
berlin,  (1911)  219  U.  S.  250,  31  S.  Ct.  165,  55 
U.  S.  (L.  ed.)  204. 


the  burden  of  proving  such  fraudulent  intent 
was  on  the  party  objecting  to  the  admission 
of  the  instruments.  Ohio  River  Junction  R. 
Co.  V,  Pennsylvania  Co.,  (1909)  222  Pa.  St. 
573,  72  Atl.  271. 

State  functions.  —  Since  stamps  required  to 
be  affixed  to  a  notary's  certificate  of  acknowl- 
edgment to  a  declaration  of  homestead,  under 
this  section,  were  required  to  be  furnished  by 
the  person  for  whose  benefit  the  instrument 
was  furnished,  such  tax  was  not  objectionable 
on  the  ground  that  the  notary,  in  taking  the 
acknowledgment  and  indorsing  his  certificate, 
was  exercising  a  function  of  th<^  state  govern- 
ment not  subject  to  federal  taxation.  Sackett 
f>,  McCaffrey,  (C.  C.  A.  1904)  131  Fed.  219. 

Use  of  unstamped  instrument  not  preju- 
diced where  sufficient  other  evidence.  —  Ann- 
strong  V,  Mayer,  (Neb.  1901)  05  N.  W.  483. 
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Not  applicable  to  state  courts.  —  Frank  v, 
Bauer,  (1904)  19  Colo.-  App.  445,  75  Pac. 
9,30;  Di(Ungham  v.  Parks,  (1902)  30.  Ind. 
App.  61,  65^  N.  £.  301;  TppiUo  t*.  Woods, 


(1904)  125  la.  367,  101  N.  W.  135;  Rowc  r. 
Bowman,  (1903)  183  Mass.'  48)3,  67  N.  E. 
636;    Wheaton  v,   Liverpool,   etc.,   Ins.   Co., 

(1905)  2Q  6.  D.  ^,  1(H  N.  W.  950. 


Vol.  Ill,  p.  774,  sec.  16. 

Presumptions.  —  Where  a  contract  or  con- 
veyance is  oflered  in  evidence,  executed  dur- 
ing the  period  when  revenue  stamps  we're  re- 
quired, and  such  instrument  has  the  required 
stamp,  it  is  entitled  to  go  in  evidence,  and. 


in  the  absence  of  direct  proo£  to  the  contrary, 
the  presumption  will  prevail  that  it  was 
stamped  at  the  proper  time,  by  the  proper 
person,  and  in  the  proper  sum.  Glaser  v. 
Glaser,  (1903)  13  Okla.  3S9,  74  Pac.  944. 


Vol.  Ill,  p.  775,  sec.  20. 

For  a  case  on  section  ao,  see  Johnson  v,  Herold,  (1907)  161  Fed.  593. 

Vol.  Ill,  p.  775,  sec.  25. 

For  a  case  on  section  25,  see  New  York  Telephone  Co.  v.  Treat,  (C.  G.  A.  1904  >  130 
Fed.  340. 


Vol.  Ill,  p.  775,  Schedule  A. 

For  cases  on  schedule  A,  see  Thomas  v,  U. 
S.  (1904)  192  U.  S.  363,  24  8.  Ct.  305,  48 
U.  S.  (L.  ed.)  481,  affirming  (1902)  H5  Fed. 
207;  Simpson  v.  Treat,  (1904)  126  Fed.  1003; 
Wheaton  v.  Weston,  (1903)  128  Fed.  151; 
Wright  V.  Michigan  Cent.  R.  Co.,  (C.  C.  A. 
1904)   130  Fed.  843;  Municipal  Tel.,  etc.,  Co. 

Vol.  Ill,  p.  775,  Schedule  p. 

For  cases   on   schedule   B,  see   Taylor   r.  Treat,   (1907)    153  Fegd.  656,  affirmed  (C.  C. 
A.  1908)   166  Fed.  1021;  Johnson  v.  Herojld,   (1907)   161  Fed.  593. 


17.  Ward,  ( 1904)  133  Fed.  70,  affirmed  (C.  C. 
A.  1,90^)  138  Fed.' 1.006;  U.  S.  v.  Chamberlin, 
(:^907)  16d  Fed.  881,  84  C.  C.  A.  461,  13  Ann. 
Cas.  720;  fcidridge  r.  Vyard,  (1909)  174  Fed. 
402,  98  C.  C.  A.  619,  affirming  (1907)  165 
Fed.  253. 


Vol.  Ill,  p.  776,  sec.  27. 

For  cases  on  section  27,  see  Spreckels  Sugar 
Refining  Co.  r.  McClain,  (1904)  1.92  U.  §. 
397,  24  S.  Ct.  376,'  48  U.  S.  ( L.  ed. )  496.  r^- 
verHn^  (1902)  113  Fed.  244,  51  C.  C.  A.  201; 
U.  S.  r.  Northwestern  Ohi^  Natural  Gas  Co^, 


(19p5)  141  Fed.  198;  U.  S.  1?.  Consumers' 
Gas  Trust  Co.,  (1906)  142  Fed.  134,  73  C.  C. 
4.  352;'  Union  Tru^t  Co!  v.  Lynch,  (1906) 
148  Fed.  49,  affirmed  (C.  C.  A.  1908)  164 
Fed.  Idl. 


Vol.  Ill,  p.  776,  sec.  29. 

7or  cases  on  seption.  39.  see  Vand^erbilt  y. 
Eidman,  (1905)  196  V-  S-  ^^0,  25  S.  Ct.  331, 
49  U.  S.  CL.  ed.)  563;  Hertz  v.  Woodman, 
(1910)  218  U.  S.  205,  30  S.  Ct.  621,  54  tJ.  8. 
(L.  ed.)  1001;  King  v.  Eidman,  (190^)  128 
Fed.  815;  Heberton  r.  McClain,  (1905)  135 
Fed.  226;  Philadelphia  Trust^  etc.,  Co.  v.  Mc- 
Coach,  (1905)  135  Fed.  866,  affirmed  (1905) 
142  Fed.  120,  73  C.  C.  A.  610,  affirmed,  (1907) 
^05  U.  S.  539,  27  S.  Ct.  793;  61  U.  S.  (L. 
ed.)  921;  Eidman  v.  Tilgbman,  (1905)  136 
fed.  141,  69  C.  C.  A.  139,  affirming  ( 1904)  131 
Fed.661,  affirmed  (1906)  203  U.  S.  580, 27  S.  Ct. 
779, 61  U.  S.  ( L.  ed. )  326 ;  Peck  v,  Kinney,  ( C.  d. 
A.  1905)  143  Fed.  76,  reversing  (1904)  128 
Fejd.  313;  U.  S.  v.  Marion  Trust  Co.,  (C.  C- 
4.  1,906)  143  Fed.  301,  affirmed  (1907)  205 
Up  S.  539,  27  S.  Ct.  794,  61  U.  S.  (L.  ed.) 
n9j(;  Herold  v.  Shanle^,  (P.  C.  A.  1906)  146 


Fed,  20,  affirmi,ng  (1906)  141  Fed.  423.;  Diss- 
ton  V.  McClain,  7C.  g.  A.  1906)  147  ?ed.  ^14. 
reversing,  143  Fed.  191 ;  Blair  v.  Kerold, 
(19P7)  150  Fed.  199,  affirmed  (C.  C.  A.  1908) 
158  Fed-  804;  Kerr  v.  Goldsborough,  (C.  C. 
A.  1906)  15P  Fed.  289;  McCoy  v.  Gill,  (1907) 
15?  Fed.  fll85;  Herold  v.  Blair,  (1908)  1.58 
Fed.  B()A,  86  C.  C.  A.  64,  affirming  (1907)  160 
Fed.  199;  Herold  v.  Kahn,  (1908)  159  Fed. 
608,  86  9.  C.  A.  598,  modified  1,63  Fed.  947,  90 
t.  C.  A.  307;  McCoach  c.  Bamberger,  (C.  C. 
A.  1908)  161  li'ed.  90;  U.  S.  v.  Robertson, 
(C.  C.  A.  19^0)  183  Fed.  711;  Ti,tle  Guaran- 
tee, etc.,  Co.  V,  Ward,  (C.  C.  A.  1911)  184 
Fed.  4i7/ afffirming  (1998)  164  Fed.  459; 
Ward  r.  Sngpe,  (C.  C,  A.  19\\)  185  kedL  7; 
Matter  of  Hoyt,  (19(?4)  44i  Misc.  76,  89.  N.  Y. 
S.  7^, 
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Vol  Hi,  p.  776,  sec.  31. 

CoUection  of  stamp  tax.  —  Express  statu- 
torr  authority  for  an  action  by  the  United 
States  to  recover  the  stamp  tax  which,  under 
aectioB  6  of  this  Act,  was  to  be  levied,  col- 
lated, and  paid  upon  the  execution  of  a  eon- 
rejance,  was  given  by  section  31  of  that  Act, 
making  applicable  all  administrative,  special, 
or  stamp  provisions  of  law,  including  the  laws 
in  relation  to  the  aasesament  of  taxes  not 
heretofore  specifically  repealed,  which  must 

Vol.  ill,  p,  784,  sec.  3Q. 

Diitrihiitioi^  under  compromise.  —  Where  a 
writing  offered  aa  the  will  of  a  decedent  was 
not  a£nitted  to  probate,  but  contested  pro- 
eefdings  therefor  were  compromised,  as  au- 
thorizml  by  the  statutes  odf  Massachusetts, 
and  the  estate  was  distributed  in  accordance 
with  the  compromise  decree,  such  compromise 
▼aa  held  to  be  deemed  the  will  under  which 
the  property  passed,  for  the  purposes  of  this 
seetion.    McCoy  v.  Gill,  (1907)   156  Fed.  985. 

The  term  "clear  value/*  as  used  in  this 
section,  was  held  to  convey  the  idea  of  definite 
or  eertain  value,  something  in  no  sense  specu- 
ktive.  Lynch  r.  Union  Trust  Co.,  (C.  C.  A. 
1908)  164  Fed.  161,  affirming  (1906)  148 
Fed.  49. 

Hie  of  life  tables.  —  Where,  at  the  time 
certain  internal  revenue  inheritance  taxes 
vere  assessed  on  the  value  of  a  life  estate,, 
snch  estate  had  been  already  terminated  by 
the  death  of  the  life  tenant,  it  was  held  to  be 
improper  to  use  life  tables  to  determine  the 
Talue  of  such  life  estate.  Kahn  r.  Herold, 
(1906)  147  Fed.  575, 

Vol.  Ill,  p.  787,  sec.  3. 

Vested.  —  The  right  given  to  a  beneficiary 
hy  a  will  to  receive  a  stated  share  of  the  net 
ioocme  from  the  entire  residuary  estate  of 
the  testator,  left  in  trust  until  the  time 
fixed  for  its  distribution,  is  not  a  *'  legacy  " 
or  "distributive  share/'  within  the  meaning 
of  snch  terms  as  used  in  War  Revenue  Act 
Jane  13,  1898,  ch.  448,  sec.  29,  30  Stat.  L. 
464,  3  Fed.  Stat.  Annot.  784;  and  under  sec- 
tion 3,  which  provides  that  no  tax  shall  be 
UKBKd  under  said  section  29  in  respect  of 
tny  contingent  beneficial  interest  which  shall 
not  beeome  absolutely  vested  in  possession  or 
enjoyment  prior  to  July  1,  1902,  the  only 
interest  of  the  legatee  in  such  Income  which 
was  subject  to  taxation  was  the  amount 
thereof  actually  received  by  him  prior  to  said 
July  1,  1902,  provided  such  amount  was  ten 
thousand  dollars,  or  more.  Ljmch  f.  Union 
Trust  Co.,  (C.  C.  A.  1908)  164  Fed.  161,  a/- 
lirming  (1906)   148  Fed.  49. 

la  Title  Guarantee,  etc.,  Co.  v.  Ward, 
(1998)  164  Fed.  459,  it  appeared  that  a  tes- 
tator who  died  in  l^lareh,  1901,  devised  and 
biqueathed  hia  residuary  estate  to  trustees, 
to  hold  and  manage  the  same  during  the  lives 
of  the  two  surviving  chtldien  of  the  testator 
who  should  be  the  youngest  at  the  time  ol  his 
death,  and  for  so  much  longer  as  permissible 


comprehend  the  authority  conferred  by  R.  S. 
sec.  3213,  3  Fed.  Stat.  Annot.  694,  to  sue 
for  and  recover  taxes  in  the  name  of  the 
United  States  in  any  proper  form  of  action, 
before  any  federal  Circuit  or  District  Court 
for  the  district  within  which  the  liability  is 
incurred,  or  where  the  party  from  whom  such 
tax  is  due  resides.  U.  S.  v.  Chamberlin, 
(1911)  219  U.  S.  250,  31  S.  Ct.  166,  65  U.  S. 
(L.«d.)  204. 


Volimtary  payment.  —  Where,  at  the  time 
certain  executors  paid  an  internal  revenue 
inheritance  tax  on  a  life  estate  under  pro- 
test, they  had  no  knowledge  that  the  life 
tenant  had  died  and  that  the  Ufe  estate  had 
therefore  terminated,  the  payment  was  not 
voluntary  so  as  to  preclude  a  recovery  there- 
of.    Kahn  r.  Herold,  (1906)    147  Fed.  575. 

Interest  not  vested  in  possession  or  enjoy** 
ment.  —  The  interest  of  a  residuary  legatee, 
conditioned  on  his  attaining  a  certain  ase, 
could  be  deemed  taxable  under  this  Act  be- 
fore the  happening  of  the  contingency,  in  view 
of  the  express  provisions  of  sections  29  and  30 
as  to  "  possession  or  enjoyment "  and  "  bene- 
ficial interest"  and  "clear  value,"  and  of 
the  absence  of  any  express  language  exhibit- 
ing an  intention  to  tax  a  mere  technically 
vested  interest  in  a  case  where  the  rifht  to 
possession  or  enjoyment  is  subordinatea  to  an 
uncertain  contingency.  Vanderbilt  v.  Eidman, 
(1905)  196  U.  S.  480,  25  S.  Ct.  331,  49  U.  S. 
(L.  ed.)  563. 


under  the  laws  of  the  state.  The  trustees 
were  directed  to  set  apart  a  sufficient  sum  to 
produce  a  certain  amount  of  income  to  be 
paid  to  the  widow  during  her  life,  and  to  pay 
the  income  from  the  remainder  In  equal  parts 
to  the  four  children  of  the  testator  or  to  their 
issue  or  devisees  in  case  of  their  death,  sub- 
ject as  to  a  part  thereof  to  certain  charges 
to  pay  off  liens  on  the  property.  At  the 
termination  of  the  trust  the  corpus  of  thd 
estate  was  to  be  divided  equally  between  the 
four  children  or  the  devisees,  legatees,  assigns, 
or  legal  heirs,  of  ai^  deceased.  It  was  held 
that  each  of  the  four  children  took  at  once  a 
vested  estate  in  one^fourth  part  of  the  testa- 
tor's residuary  estate,  having  the  immediate 
right  to  dispose  of  the  same  by  deed  or  will, 
and  to  enjoy  a  part  of  the  income,  subject  to 
no  contingency,  possession  of  the  corpus  alone 
being  deferred,  that  such  gifts  took  effect  at 
once  "  in  possession  or  enjoyment,"  and  be- 
came subject  to  the  legacy  tax  imposed  by 
War  Revenue  Act  June  13,  -1898,  ch.  448,  sec. 
29,  30  Stat.  L.  464,  a  Fed.  Stat.  Annot.  783 
note,  and  that  the  taxes  paid  thereon  were 
not  recoverable  under  Act  t^ne  27,  1902,  ch. 
IIGO,  sec.  3,  as  having  been  assessed  on  coin 
tingent  interests  which  had  become  vested 
prior  to  July  1,  1900. 
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For  other  cases  see  Fidelity  Trust  Co.  v. 
a  S.,  (1910)  45  Ct.  CI.  362;  Union  Trust 
Co.  r.  Lynch,  (1906)  148  Fed.  49;  Westhus  i?. 
Union  Trust  Co.,  (C.  C.  A.  1908)  164  Fed. 
796;  Chouteau  v.  Allen,  (C.  C.  A.  1909)  170 
Fed.  412. 

Vested  in  enjoyment  but  not  in  poMOSsion. 
—  Where  legatees  had  full  and  absolute  con- 
trol of  the  disposition  of  their  share  of  the 
residue,  and  each  was  entitled  to  all  the  in- 
come accruing  therefrom  after  the  testator's 
death,  the  legacies  were  vested  in  "  enjoy- 
ment," though  not  in  possession.  Ward  t?. 
Sajje,  (C.  C.  A.  1911)  186  Fed.  7. 

Contingent  interest.  ~  Where  the  interest 
of  certain  legatees  in  the  coTp%iL9  of  the  estate 
was  contingent  only,  terminable  by  death  be- 
fore reaching  thirty- five  years  of  age,  with 
no  power  to  designate  a  successor,  the  shares 
of  the  corpus  of  legatees  who  had  not  reached 
the  required  age  at  testator's  death  on  June 
23,  1902,  were  not  subject  to  internal  revenue 
tax  imposed  by  War  Revenue  Act  June  13, 
1898,  ch.  448,  sees.  29,  30,  under  the  rule 
that  any  interests  vested  in  possession  or  en- 
joyment were  saved  from  the  repeal  of  the' 
Act  by  Act  Cong.  April  12,  1902,  ch.  500,  sees. 
7,  8,  32  Stat.  L.  97.  Ward  r.  Sage,  (C.  C.  A. 
1911)   186  Fed.  7. 

In  Land  Title,  etc.,  Co.  i?.  McCoach.  (1904) 
129  Fed.  901,  64  C.  C.  A.  333,  re^rsing  127 
Fed.  381,  it  appeared  that  a  testator  who 
died  in  March,  1901,  by  his  will  bequeathed 
his  residuary  estate  in  trust,  the  income  to  be 
paid  to  his  wife  during  her  life,  with  re- 
mainder to  his  children  living  at  the  time  of 
her  death,  and  the  lawful  issue  of  any  de- 
ceased child  or  children;  such  issue  taking 
only  the  share  their  parent  would  have  taken 
if  living.  It  was  held  that  the  remainder  so 
created  was  not  vested,  not  being  limited  to 
"  persons  in  esse  and  ascertained  "  but  was 
contingent,  being  limited  to  persons  who  could 
not  be  ascertained  until  the  death  of  the  wife, 
and  that  such  bequests  were  not  subject  to 
the  legacy  tax  imposed  by  section  29  of  the 
War  Revenue  Act  of  June  13,  1898,  ch.  448, 
since  repealed,  the  wife  being  still  living  at 
the  time  of  the  taking  effect  of  the  amend- 
ment, by  section  3  of  this  Act,  exempting 
from  the  tax  ''any  contingent  beneficial  in- 
terest not  absolutely  vested  in  possession  or 
enjoyment "  prior  to  July  1,  1902. 

The  interest  of  an  heir  in  personal  prop- 

Vol.  Ill,  p.  793,  sec.  1. 

The  necessity  of  protest  or  notice  to  sus- 
tain the  recovery  of  a  stamp  tax  illegally  col- 
lected on  manifests  of  cargoes  on  vessels 
bound  to  foreign  ports  is  not  removed  by  the 
provisions  of  this  section  authorizing  the 
Commissioner  of  Internal  Revenue  to  redeem 
or  make  allowance  for  internal  revenue 
stamps  in  any  manner  *'  wrongfully  collected." 
U.  8.  v.  New  York,  etc.,  Mail  Steamship  Co., 
(1906)  200  U.  S.  488,  26  S.  Ct.  327,  60  U.  S. 
(L.  ed.)   569. 

.  Stamps  destroyed  because  sale  enjoined  by 
state  court.  —  Where  the  manufacturer  de- 
stroyed the  stamps  on  boxes  of  cigars  in  his 
own  warehouse  because  he  was  enjoined  from 


erty  left  by  an  intestate  is  wholly  contingent 
until  the  estate  becomes  distributable  under 
the  laws  of  the  state  by  the  expiration  of  the 
time  for  the  proving  and  payment  of  claims, 
and  where  such  time  did  not  expire  until  after 
July  1,  1902,  the  share  of  an  heir  was  not 
subject  to  legacy  tax  provided  for  by  War 
Revenue  Act  June  13,  1898,  ch.  448,  sec.  29. 
imposed  on  any  contingent  beneficial  interest 
which  should  not  become  absolutely  vested  in 
possession  or  enjoyment  prior  to  said  Julv 
1,  1902.  Farrell  f?.  U.  S.,  (1909)  167  Fed. 
639. 

The  interest  of  a  daughter  rn  her  father's 
estate,  which,  by  the  terms  of  his  ^vill,  she 
was  not  to  take  unless  she  survived  her 
mother^  was  continent,  and  not  vested,  and 
did  not  become  subject  to  legacy  tax,  under 
section  29  of  the  War  Revenue  Act  of  June 
13,  1898,  ch.  448,  where  her  mother  was 
living  July  1.  1902,  after  which  time  con- 
tingent beneficial  interests  vested  in  posses- 
sion or  enjoyment  were  exempted  from  the 
tax  bv  this  section.  Philadelphia  Trust,  etc., 
Co.  r.  :McCoach,  (C.  C.  A.  1904)  129  Fed.  906, 
reversing  127  Fed.  386. 

"  Imposed."  —  A  legacy  tax  under  War 
Revenue  Act  June  13,  1898,  ch.  448,  sec.  20, 
was  not  "  imposed  '*  within  the  meaning  of 
the  saving  clause  of  the  repealing  Act  of 
April  12,  1902,  ch.  600,  sec.  8,  32  Stat.  L. 
97,  until  its  assessment,  and  there  remained 
no  power  to  make  a  valid  assessment  after 
July  1,  1902,  when  the  repealing  act  took 
efTect.    Farrell  p.  U.  S.,  (1909)   167  Fed.  639. 

Limitation  of  action.  —  R.  S.  sec.  3228.  3 
Fed.  Stat.  Annot.  603,  limiting  the  time  for 
presenting  claims  for  the  refunding  of  inter- 
nal revenue  taxes  illegally  collected,  has  no 
application  to  a  claim  for  the  refunding  of 
legacy  taxes  paid  on  contingent  interests, 
which  did  not  become  vested  prior  to  July  1, 
1902.  which  are  required  to  be  refund<»d  by 
this  section,  irrespective  of  their  legality  or 
whether  they  were  voluntarily  paid  or  not; 
and  a  failure  to  present  the  claim  within 
the  time  limited  by  such  section  will  not  bar 
an  action  thereon.  Thacher  r.  U.  S.,  (1906) 
149  Fed.  902.  See  also  (1907)  26  Op.  Atty.- 
Gen.  194. 

The  jurisdiction  of  the  Secretary  of  the 
Treasury,  under  this  Act,  is  not  exclusive. 
Fidelity  Trust  Co.  v.  U.  S.,  (1910)  46  Ct.  CI. 
363. 


selling  the  same  in  those  boxes  by  a  state 
court  for  infringement  of  trademark,  his  case 
does  not  come  within  the  statute.  American 
West  Indies  Trading  Co.  r.  U.  S.,  (1910)  45 
Ct.  CI.  488. 

Finality  of  decision  of  commissioner.— 
Where  there  is  no  disputed  question  of  fact, 
and  a  decision  of  the  Commissioner  of  Inter- 
nal Revenue  rests  entirely  upon  his  construc- 
tion of  the  statute,  it  is  not  final;  and  if 
adverse  to  the  claimant,  the  court  has  juris- 
diction of  a  case  seeking  a  refund  for  internal 
revenue  stamps  destroyed.  American  West 
Indies  Trading  Co.  v.  U.  S.,  (1910)  45  Ct.  CI. 
488. 
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Vol  III,  p.  795,  sec.  3449. 

Caaftxuctioii  of  sUtute.  —  This  section  is 
highly  penal  in  character  and  should  be 
strictly  eonstnied.  U.  S.  r.  Twenty  Boxes 
Com  Whidcy,  (1904)  133  Fed.  910,  67  C.  C. 
A.  214,  affirming  (1902)   123  Fed.  136. 

Intettt.  —  In  a  prosecution  for  the  violation 
of  this  section  no  ouestion  of  fraud  or  fraudu- 
lent intent  is  InTolved.  U.  S.  v.  Liquor  Deal- 
ers' Supply  Co.,  (1907)  156  Fed.  219. 

Ftlie  dceisnation.  —  When  spirituous  liq- 
D0T8  contained  in  bottles  are  packed  in  bar- 
rels and  shipped  and  the  barrels  are  marked 
"groceries,''  such  shipment  is  a  violation  of 
Mftion  3449.  U.  S.  r.  Liquor  Dealers'  Supply 
O.,  (1907)   156  Fed.  219. 

Canccalmg  name  or  brand.  —  This  section 
applies  solely  to  shipments  of  liquors  under 
other  than  the  proper  name  or  brand  known 
to  the  trade,  as  designating  the  kind  and  qual- 
ity of  the  liquor,  and  not  to  a  shipment  con- 
eealing  the  name  or  brands  required  by  the 
regnlations  of  the  Internal  Revenue  Depart- 
ment to  be  put  upon  all  vessels  containing 
liquors.  U.  S.  v,  Sandefuhr,  (1906)  145  Fed. 
49. 

The  remedy  gmn  by  this  section  is  not 
enliiaive.  —  Blacklock  r.  U.  S.,  (1908)  208  U. 
8.  75,  28  S.  Ct.  228,  52  U.  S.  (L.  ed.)  396. 

Vol.  ill,  p.  795,  sec.  3450. 

Repeal  ta  to  oleomargarine.  —  This  section 
ud  section  3453  were  repealed^  so  far  as  con- 
eems  the  tax  on  oleomargarine,  bv  Act  Aug. 
2,  1886,  ch.  840,  sec.  17,  24  Stat.  L.  209, 
3  F^.  Stat.  Annot.  126,  providing  a  more 
limited  forfeiture  for  attempts  to  defraud  the 
goremment  of  the  oleomargarine  tax.  U.  S. 
r.  One  Bav  Horse,  (1904)   128  Fed.  207. 

Time  of  forfeiture.  —  Under  .the  provision 
of  this  section  declaring  that  animals  used 
for  the  removal  of  spirits  with  intent  to  de- 

Vol.  Ill,  p.  799,  sec.  3465. 

Addition  of  nontaxable  articlea.  —  Sub- 
stances which  are  not  in  themselves  taxable 
nader  the  laws  of  the  United  States  are  not 
embraced  in  the  words  "anything  else,"  as 
nsed  in  this  section,  providing  for  a  seizure, 
forfeiture,  and  penalty  for  selling  packages 
irhich  contain,  at  the  time  of  sale,  anything 
else  than  the  contents  when  the  same  were 
lawfully  stamped  by  a  revenue  officer,  even 
where  there  is  no  intent  to  defraud,  and  for 
a  much  heavier  penalty  where  there  is  such 
fraudulent  intent.  Thus  the  sale  of  a  barrel 
of  whiskey  to  which  has  been  added,  after 
nieh  barrel  has  been  properly  stamped  by  a 
revenue  officer,  burnt  sugar  or  caramel,  as 
coloring  matter,  does  not  authorize  its  seizure 
and  forfeiture  to  the  United  States.  U.  S.  v. 
A.  Graf  Distilling  Co.,  (1908)  208  U.  S.  198, 
28  S.  a.  264,  52  U.  S.  (L.  ed.)  462. 

Svidtnce  of  changing  contents  after  stamp- 
ing.—  Where,  on  an  information  to  forfeit 
certain  liquors  on  the  ground  that  distilled 
^irits  of  a  different  quality  had  been  put  into 
toe  barrels  after  they  were  originally  stamped 


Acquittal  of  criminal  offense  as  bar.— 
Where  a  defendant  was  acquitted  in  a  crimi- 
nal prosecution  for  causing  to  be  transported 
certain  casks  containing  &)ttled  beer  falsely 
marked  as  containing  bottled  soda  water,  such 
acquittal  was  held  to  be  a  bar  to  the  subse- 
quent maintenance  of  an  action  by  the  United 
States  to  forfeit  the  property  and  recover  a 
penalty  imposed  for  the  same  act  imposed  by 
R.  S.  sec.  3449.  U.  S.  t?.  Seattle  Brewing, 
etc.,  Co.,  (1905)  136  Fed.  597. 

Marks  by  government  officers.  —  This  sec- 
tion has  no  application  to  marks  or  brands 
placed  on  packages  by  government  officers. 
Woolner  t\  Rennick,  (1908)   170  Fed.  662. 

This  statute  does  not  apply  to  all  persons. 
—  U.  S.  r.  Twenty  Boxes  Corn  Whisky, 
(1904)  133  Fed.  910,  67  C.  C.  A.  214,  a/- 
firming  (1902)  123  Fed.  135,  set  out  in  the 
original  note. 

Shipments  of  unmarked  packages.  —  U.  S. 
r.  Twenty  Boxes  0)m  Whisky,  (1904J  133 
Fed.  910,  67  C.  C.  A.  214,  affirming  (1902) 
123  Fed.  136.  set  out  in  the  original  note. 

"Glass;  this  Fide  up  with  care.**  — U.  S. 
t*.  Twenty  Boxes  Corn  Whisky,  (1904)  133 
Fed.  910,  67  C.  C.  A.  214,  affirming  (1902) 
123  Fed.  135,  set  out  in  the  original  note. 


fraud  the  government  shall  be  forfeited,  etc., 
forfeiture  takes  place  immediately  upon  com- 
riiission  of  the  act,  though  the  title  of  the 
United  States  is  not  perfected  until  judicial 
condemnation,  but  upon  such  condemnation 
the  completed  title  of  the  United  States  re- 
lates back  to  the  time  of  tlie  commission  of 
the  prohibited  act,  and  avoids  all  inter- 
mediate sales,  even  to  purchasers  in  good 
faith.  Piloher  r.  Faircloth,  (1903)  136  Ala. 
311,  33  So.  545. 


and  branded,  in  violation  of  this  section,  it 
was  conceded  that  the  claimant  was  entitled 
to  reduce  the  proof  by  the  addition  of  water, 
and  the  uncontradicted  evidence  showed  that 
the  spirits  contained  in  the  packages  had  been 
reduced  in  proof  between  twelve  and  fourteen 
degrees,  after  they  had  been  gauged  and 
stamped,  by  the  addition  of  water,  in  con- 
formity with  the  law  and  in  the  presence  of  a 
government  gauger,  it  was  held  that  the  dis- 
crepancy in  the  percentage  of  the  alcohol  con- 
tained in  the  liquor  was  insufficient  to  form 
a  basis  for  an  inference  that  the  change  was 
occasioned  by  the  addition  of  "other  spirits 
of  a  different  quality."  Three  Packages  Dis- 
tilled Spirits  r.  U.  S.,  (1904)  129  Fed.  329, 
63  C.  C.  A.  263,  reversing  (1903)  125  Fed.  52. 
Product  made  under  aimllai  conditions  as 
evidence.  —  In  a  proceeding  by  the  United 
States  under  this  section  for  the  forfeiture 
of  whiskey  contained  in  the  distiller's  origi- 
nal barrelV,  but  alleged  to  be  other  than  that 
contained  in  such  barrels  when  they  were 
branded  and  marked  by  the  gauger,  it  was 
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competent  for  the  government  to  introduce  in 
evidence  tabulated  analyses  of  samples  of  the 
whiskey  in  such  barrels  showing  tfie  per  9^nt. 
of  its  congeneric  properties  and  for  com- 
parison similar  analyses  of  whiskey  tak^n 
from  a  large  number  of  barrels  produced  by 
the  same  distillery  under  tbe  same  process, 
out  of  material-  in  the  same  proportions,  and 
of  substantially  t)ie  sapie  grade,  placed  in 
barrels  of  the  same  character  of  wood,  treated 
in  the  same  manner,  and  stored  in  the  same 
warehouse  under  practically  the  san^e  condi- 
tions as  to  moisture  and  temperature,  much 
of  such  whiskey  having  been  made  in  the 
same  year,  some  in  different  years,  and  a  por- 
tion on  the  same  day  as  some  of  the  seized 
whiskey,  and  the  testimony  being  given  by 
expert  chemists  who  made  the  analyses.  Cor- 
bin  V.  U.  S.,  (C.  C.  A.  1910)   181  Fed.  296. 

Burden  of  proof.  —  In  a  proceeding  by  the 
United  States  under  this  section  for  the  for- 
feiture of  whiskey  contained  in  ^he  original 
distiller's  barrels,  but  in  which  it  is  alleged 
that  the  whiskey  is  other  than  that  contained 
in  the  barrels  when  they  were  branded  and 
marked  by  the  ganger,  and  that  the  claimants 
in  whose  possession  the  barrels  were  found 
received  the  same  in  such  substituted  condi- 
tion with  intent  to  defraud,  the  burden  rests 
on  the  government  to  prove  that  they  wer^ 

Vol.  Ill,  p.  802,  sec.  3459. 

Notic^.  —  Wher^  goods,  seized  by  *ii^  col- 
lector for  violation  of  R.  S.  sec.  3453,  3  Fe4. 
Stat.  Annot.  797,  are  attached  while  in  his 
hands  by  the  marshal  on  process  issued  in 
proceedings  for  their  forfeiture,  and  a  bond 
for  their  release  is  thereafter  given  by  the 
claimant  under  this  section,  the  proviso  to 
the  section  requiring  notice  of  the  pendency 
of  the  proceedings  in  court  to  be  given  to  the 
parties  executing  the  bond,  is  ii^applicable. 

Vol.  Ill,  p.  803,  sec.  3460. 

Mules  used  to  remove  spirits.  —  Under  the 
provision  in  this  section  that  in  all  cases  of 
seizure  of  any  goods,  wares,  or  merchandise 
subject  to  forfeiture  under  the  internal  reve- 
nue laws,  the  collector  shall  proceed  to  have 
such  goods,  wares,  and  merchandise  listed  and 
appraised,  and  sell  the  same  at  auction,  etc., 

Vol.  Ill,  p.  804,  sec.  3462. 

All  the  requirements  for  search  warrants.. 
—  This  section,  authorizing  federal  circuit 
and  district  judges  and  commissioners  of  the 
Circuit  Courts  to  issue  search  warrants,  does 
not  express  all  the  requisites  of  an  affidavit 
for  such  warrant.  An  affidavit  merely  alleg- 
ing that  the  officer  had  good  reason  to  believe, 
and  did  believe,  that  the  accused  was  unlaw- 


in  that  condition  when  sq  reoeiv^,  ai^d  %Vifi^ 
fact  cannot  be  inferred  from  tlie  fact  that 
they  were  in  such  condition  when  seized. 
Corbin  v,  U.  S.,  (C.  C.  A.  1910)  181  Fed.  294. 

Information.  —  An  inforn^ation  for  ft  for- 
feiture of  distilled  spirits  for  violation  of 
this  section  w«^s  held  to  be  bad  on  demurrer, 
as  not  sufficiently  de^ite  to  disclose  to  ^he 
court  or  clain^ant  the  precise  nature  of  the 
act  charged  to  be  a  violation  of  the  statute. 
U.  S.  r.  Three  Packages  Distilled  Spirits, 
(1907)   152  Fed.  ^80. 

Variance.  —  Where  an  informatipn  for  the 
forfeiture  of  certain  packages  qf  liquora 
alleged  that,  after  the  barrels  had  been  in- 
spected, gaviged,  and  stamped,  somethif^  «la9 
than  the  contents  which  were  therein  wh^n 
said  barrels  and  packages  were  so  l^iwfully 
stamped,  brn^nded,  and  marked,  to  w^t,  dis- 
tilled  spirits  of  a  different  quality,  had  heen 
placed  therein  in  violation  of  this  section, 
it  was  held  that  evidence  that  at  tfie  time 
the  proof  of  the  liquors  ws^s  reduced  b^  the 
addition  of  water,  after  the  packages  l|ad 
been  stamped,  some  caramel  matter  had  been 
put  into  the  packages  to  deepen  the  color,  'waa 
not  within  the  information,  and  therefore  in- 
admissible. Three  Packages  Distilled  Snirits 
v.  U.  S,,  (1904)  129  Fed.  329,  63  C.  C,  A- 
263,  rc^veraing   (1903)   125  Fed.  52. 


such  notice  being  intended  to  take  the  piUce 
of  an  actual  seizure  by  the  marshal  where 
the  goods  have  been  returned  to  the  claimant 
under  the  bond  before  such  seizure  has  heea 
made,  and  unnecessary  where  the  f^ttachment 
has  been  made,  and  the  proceeding  in  retn  is 
pending  when  the  bond  is  given.  U.  S.  v. 
69,650  Cigars,  (1906)  146  Fed.  130.  76  C.  C. 
A.  556,  a^rming  (1905)  138  Fed.  166. 


ft 


the  phrase  "  goods,  wares,  and  merchandise 
is  sufficiently  broad  to  include  a  team  of 
mules  used  for  the  removal  of  spirits  with 
intent  to  defraud  the  government,  in  viola- 
tion of  section  3450,  3  Fed.  Stat.  Annot.  795. 
Pitcher  v.  Fairdoth,  (1903)  135  Ala.  311,  33 
So.  545. 


fully  engaged  in  manufacturing  oleomargarine 
on  the  premises  described,  and  praying  the 
issuance  of  a  warrant,  is  fatally  defective  for 
failure  to  stt^te  facts  from  which  the  officer 
issuing  the  warrant  might  determine  the  ex- 
istence of  probable  cause.  Ripper  v,  U.  S., 
(C.  C.  A.  1910)  178  Fed.  24. 


Vol.  Ill,  p,  805,  sec.  3464. 

Spirits  purchased  f«r  the  National  Soldiers'  drawn  from  bonded  warehouses  without  fMiy- 

•  Home  at  Washington,  D.  C,  are   purchased  ment  of  internal  revenue  tax.     (1905)  25  Op. 

"  for  the  use  of  the  United  States,"  within  tlip  Atty.-Ccn.  449. 
meaning  of  this  section,  and  may  be  with- 
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1909  Supp.,  p.  248,  sec.  1. 

The  term  *'  alcohol,"  as  used  in  this  sectioE, 
embraees  the  various  grades  of  alcohol  as  re- 
dissified  in  Internal  Revenue  Circular  No. 


723,  and  referred  to  therein  as  pure,  neutral^ 
or  cologne  spirits,  and  as  commercial  alcohol. 
(1909)  27  Op.  Atty.-Gfin.  226. 


1909  Supp.  Appendix,  p.  829,  sec.  38. 


Due  process  of  Uw.  —  Property  is  not 
taken  without  due  process  of  law  by  the  im- 
position, under  this  section,  of  an  excise, 
measured  by  the  net  corporate  income,  upon 
the  doing  or  the  carrying  on  of  buQines9  in  8^ 
corporate  or  gtio^corporate  capacity.  Flint 
t.  Stone  Tracy  Co.,  (1911)  220  U.  S.  107,  31 
S.  Zi.  343,  55  U.  S.  (L.  ed.)  389. 

Excise  or  direct  tax.  —  An  excise  upon  the 
carrTing  on  or  the  doing  of  business  in  a  cor- 
porate or  guest-corporate  capacity  is  what 
was  imposed  by  this  section.  Flint  r.  Stone 
TracT  Co.,  (1911)  220  U.  S.  107*,  31  S.  Ct. 
343,  55  U.  S.  (L.  ed.)  389. 

Inequality  of  application,  owing  to  differ- 
ent local  conditions,  does  not  invalidate  the 
excise  imposed  by  this  section  upon  the  doing 
OT  carryiDg  on  of  business  in  a  corporate  or 
9tuui-corporate  capacity.  Flint  t\  Stone 
Tracy  Co.,  (1911)  220  U.  S.  107,  31  S.  Ct. 
343,  55  U.  S.  (L.  ed.)  389. 

Discrimination.  —  There  is  such  a  substan- 
tial difference  between  the  carrying  on  of 
bttsiness  by  corporations  and  the  conducting 
of  the  same  business  by  a  private  firm  or  in- 
diTidual  as  would  justify  —  even  were  the 
principles  of  the  Fourteenth  Amendment  to 
the  Federal  Constitution  applicable  —  the  ex- 
dfe  imposed  by  this  section.  Flint  «?.  Stone 
Tracy  Co.,  (1911)  220  U.  S.  107,  31  S.  Ct. 
343,  56  U.S.  (L.  ed.)  389. 

Uniformity.  —  Taxing,  a  business  when,  car- 
ried on  by  a  corporation,  and  exempting  a 
limilar  business  when  carried  on  by  a  part- 
nership or  by  a  private  individual,  as  is  done 
by  this  section,  does  not  invalidate  the  tax, 
since  the  only  limitation  upon  the  'power  of 
Congress  is  unifprijijity  in  layiijg.  tl^e  tax,  and 
this  is  a  geographical  unifoi:;m^ty,  which, do^s 
not  require  the  equal  application  of  the  tax 
to  all  persons  or  corporations  who  may  come 
within  ita  operation.  Flint  v.  Stone  Tracy 
Co.,  (1911)  220  U.  S.  107,  31  S.  Ct.  343,  55 
I'.  S.  (L.  ed.)  389. 

Apportionipent.  —  The  tax  imposed  by  this 
section  being  an  excise,  and  not  a  direct  tax, 
ia  not  invalid  because  not  apportioned  among 
the  several  states  according  to  population. 
Flint  r.  Stone  Tracy  Co.,  (1911)  220  U.  S. 
107,  31  S.  Ct  342,  55  U.  S.  (L.  ed.)  389. 

Possible  effect  on  powers  of  state.  —  The 
possibility  that  the  rights  of  the  several 
states  to  create  corporations  may  practically 
be  destroyed  by  the  exercise  of  the  power 
assumed  by  Congress  in  this  section  furnishes 
no  ground  for  judicial  interference  with  the 
tax.  Flint  r.  Stone  Tracy  Co.,  (1911)  220 
U.  S.  107,  ai  S.  CL  343,  65  U.  S.  (L.  ed.) 
389. 

Federal  taxation  of  state  agencies.  —  The 
excise  imposed  by  this  section  upon  the  carry- 
ing on  or  the  doing  of  business  in  a  corporate 
or  9«a«i-corporate  capacity  is  not  invalid  be- 


cause the  business  taxed  is  done  in  pursuance 
of  the  authority  granted  by  a  state,  in  the 
creation  of  pri^^at^  corporations.  Flint  i\ 
Stone  Tracy  Co.,  (1911)  220  U.  S.  107,  31  S. 
Ct.  343,  55  U.  S.   (L.  ed.)   389. 

''Doing  business.'' — Corporations  organ- 
ized for  and  actually  engaged  in  such  activi- 
ties as  leasing  property,  collecting  rents, 
managing  oflice  buildings,  making  investments 
of  profits,  or  leasing  ore  lands  and  collecting 
royalties,  managing  wharves,  dividing  profits, 
and  in  some  cases  investing  the  surplus,  are 
ci'^ag^^  ^^  business  witl^in  the  meaning  of 
this  section.  Flint  r.  Stone  Traev  Co.,  (1911) 
220  U.  S.  1,07,  31  S.  Ct.  343,  65.17.  S.  (L.  ed.) 
389. 

Tazicab  corporation.  —  A  coiiporatioi^  own- 
ing and  leasing  taxicabs  and  collecting  rents 
therefrom  is  engaged  in  business  within  the 
meaning  of  this  section.  Flint  v.  Stone  Tracy 
Co.,  (1911)  220  U.  S.  107,  31  S.  Ct.  343,  6^ 
U.  S.  (L.  ed.)  389. 

Corporation  owning  and  renting  office  build- 
ing.—  A  corporatip^  organj^^sed  fou  the  p^rj- 
pbse  of  owning  and  renting  an  office  building, 
but  which  has  wholly  parted  with  the  control 
and  management  of  the  property,  and  by  the 
terms  of  a  reorganization,  has  disqualified 
itself  from  any  activity  in.  respect  to  it,  its 
sole  authority  being  to  hold  the  title  subject 
to  a  lease  for  130  years,  and;  to  receive  and 
distribute  the  rentals  which,  may  accrue  under 
the  terms  of  the  lease,  or  the  proceeds  of  any 
sale  of  the  land,  if  it  shall  be  sold,  is  not 
doing  business  within  the  meaning  of  this 
section.  Zonne  v.  Minneapolis  Syndicate, 
(1911)  220  U.  S.  187,  31  S.  Ct.  361,  55  U.  S. 
(L.  ed,)  4^8. 

!E^|ea^  es^te  tfTusta  created  by  deed  for  the 
purchasing,  improving,  holding,  or  selling 
lands  and  buildings  for  the  benefit  of  the 
shareholders,  which  do  not  derive  anj^  bei^^fijt 
from,  and  are  not  organized  under,  any  stat- 
ute of  tJie  state,  and  which,  by  their  terms, 
end  with  lives  in  being  and  twenty  years 
thereafter,  are  not  subject  to  the  excise  imr 
posed  by  this  section.  Eliot  %).  Freeman, 
(19L1)  220  U.  S.  178,  31  S.  Ct.  360,  bh  U.  S. 
(L.  ed.)  424. 

Exemptions.  —  Exempting  corporations 
whose  net  annual  incomes  are  under  five  thou- 
sand dollars  from  the  excise  imposed  by  this 
section  does  not  invalidate  the  tax.  Flint  i?. 
Stone  Tracy  Co.,  (1911)  220  U.  S.  107,  31  S. 
Ct.  343,  55  U.  S.  (L.  ed.)  389. 

Labor,  agricultural,  and  horticultural  or- 
ganizations, fraternal  and  benevolent  societies, 
and  organizations  for  religious,  charitable,  or 
educational  purposes,  could  be  excepted  from 
the  operation  of  the  excise  imposed  by  this 
section  without  invalidating  the  tax.  Flint 
r.  Stono  Tr.icv  Co.,  (1911)  220  U.  S.  107,  31 
S.  Ct.  343,  55  U.  S.  (L.  ed.)  389, 
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Public  senrice  corporations,  such  as  street 
railway  companies  created  under  state  laws, 
may  constitutionally  be  subjected  to  the  ex- 
cise imposed  by  this  section.  Flint  v.  Stone 
Tracy  Co.,  (1911)  220  U.  S.  107,  31  S.  Ct. 
343,  56  U.S.  (L.  ed.)  389. 

Corporations  acting  as  tmstees,  gnardianti 
etc.,  under  the  authority  of  the  law  or  courts 
of  a  state,  are  not  agents  of  the  state  exempt 
from  the  imposition,  under  this  section,  of  an 
excise  measured  by  net  income  upon  the 
doing  or  the  carrying  on  of  business  in  a 


corporate  or  ^iMMi-oorporate  capacity.  Flint 
V.  Stone  Tracy  Co.,  (1911)  220  U.  S.  107,  31 
S.  Gt.  343,  55  U.  S.  (L.  ed.)  389. 

Insolvent  corporation  in  hands  of  leceivsr. 
—  The  federal  excise  tax  imposed  on  the  net 
income  of  certain  corporations  by  this  section 
was  not  intended  to  include  insolvent  corpora- 
tions with  no  net  income,  whose  propoties 
are  beine  adn^inistered  by  a  court.  Fennel- 
Tania  Steel  Co.  r.  New  York  City  R.  Co., 
(1910)  178  Fed.  471. 


1909  Supp.  Appendix,  p.  829,  sec.  38,  cl.  second. 


Measure  of  tax.  —  Measuring  the  excise  im- 
posed by  this  section  upon  the  carrying  on  or 
the  doing  of  business  in  a  corporate  or  qua^- 
corporate  capacity  by  the  entire  net  income 
from  all  sources  does  not  invalidate  the  tax, 
although  a  part  of  such  income  may  be  de- 
rived from  property  in  itself  not  taxable. 
Flint  r.  Stone  Tracy  Co.,  (1911)  220  U.  S. 
107,  31  S.  Ct  343,  56  U.  S.  ( (L.  ed.)  389. 

The  measurement  by  the  net  corporate  in- 
come from  all  sources  of  the  excise  imposed 
by  this  section  upon  the  doing  or  carrying  on 
of  business  in  a  corporate  or  guast-oorporate 
capacity  is  not  so  arbitrary  and  baseless  as 
to  fall  outside  of  the  authority  of  the  taxing 


power.  Flint  o.  Stone  Tracy  Co.,  (1911) 
220  U.  S.  107,  31  8.  Ct.  342,  55  U.  S.  (L.  ed.) 
389. 

Validity  of  deductions. — The  excise  meas- 
ured by  net  annual  income,  imposed  by  this 
section,  is  not  invalid  because  a  deduction  of 
interest  payments  is  permitted  only  in  case 
of  interest  paid  by  banks  and  trust  com- 
panies on  deposits,  and  interest  actually  paid 
within  the  year  on  bonded  or  other  indebted- 
ness to  an  amount  not  exceeding  the  paid-up 
capital  stock.  Flint  r.  Stone  Tracy  Co., 
(1911)  220  U.  S.  107,  31  S.  Ct.  343,  55  U.  S. 
(L.  ed.)  389. 


1909  Supp.  Appendix,  p.  833,  sec.  38,  cl.  sixth. 


Making  tax  retuxna  public.  —  Making  the 
returns  for  the  assessments  of  the  excise 
imposed  by  the  Act  of  Auf^.  5,  1909,  sec.  38, 
on  the  doing  or  the  carrying  on  of  business 
in  a  corporate  or  giiaai-oorporate  capacity, 
public  documents  and  open  to  inspection  as 
Bueb,  under  certain  restrictions,  as  is  done 


by  the  6th  clause  of  that  Act,  as  amended  by 
the  Act  of  June  17,  1910  (Stat.  L.,  2d  Sess. 
61st  Cong.  494,  ch.  297),  does  not  do  vio- 
lence to  the  constitutional  protection  against 
unreasonable  searches  and  seizures.  Funt  v. 
Stone  Tracy  Co.,  (1911)  220  U.  S.  107,  31 
S.  Ct.  343,  55  U.  S.  (L.  ed.)  380. 
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Vol.  Ill,  p.  809,  sec.  1. 

Amendment.  —  This  section  was  amended 
by  the  Act  of  June  29,  1906,  ch.  3591,  sec.  1, 
34  Stat.  L.  584,  1909  Supp.  Fed.  Stat.  Annot. 
255. 

The  principal  objects  of  the  Interstate  Com- 
merce Act.  —  To  the  same  effect  as  the  orig- 
inal note  see  Interstate  Commerce  Commis- 
sion t?.  Chicago  G.  W.  R.  Co.,  (1906)  141  Fed. 
1003,  affirmed  (1908)  209  U.  S.  108,  28  S. 
Ct.  493,  52  U.  S.  (L.  ed.)  705. 

Construction  of  Act.  —  The  constitutional 
power  of  Congress  to  regulate  commerce 
among  the  several  states  includes  the  power 
to  regulate  freight  rates  by  requiring  that 
they  shall  be  uniform  to  all  shippers,  and  in 
construing  statutes  enacted  to  that  end 
freight  rate?  5ihould  be  conntrned  to  mean 
the  net  cost  to  the  shipper  of  the  trannporta- 
tion  of  his  property,  and  such  regulations 
nay  lawfully  apply,  not  to  eommon  carriers, 


but  to  all  persons  and  corporations  oocnpying 
such  relation  to  transportation  that  the  con- 
duct of  their  business  may  operate  to  impair 
uniformity  of  rates.  Interstate  Commerce 
Commission  r.  Reichmann,  (1906)  145  Fed. 
235. 

The  construction  of  this  Act  and  the  scope 
of  its  operation  is  a  federal  question,  and  as 
to  such  question  the  state  courts  will  follow 
and  are  bound  by  the  decisions  of  the  federal 
courts.  But  contracts  for  reduced  rates  not 
being  affected  by  the  Act,  no  federal  ques- 
tion arises  and  no  federal  right  is  involved. 
and  hence  the  state  courts  are  free  to  apply 
their  own  rules  to  its  construction.  MciSl- 
vain  r.  St.  Louis,  etc.,  R.  Co.,  (Mb.  1910)  131 
S.  W.  736. 

Carriers  subject  to  Act  — Where  the  line 
of  a  railway  is  wholly  within  a  single  state, 
but  it  is  engaged  in  the  transpor&itiott  of 
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property  moying  wholly  by  railroad  from  one 
tUte  to  another,  it  is  as  much  subject  to  this 
Act  as  it  would  be  if  it  owned  and  operated  a 
railway  oonnectim;  points  in  different  states. 
U.  8.  P.  Illinois  l^rminal  R.  Co.,  (1909)  168 
Fed.  546. 

Elfect  of  publiahad  acliedule  rate.  — There 
it  no  presumption  of  law  that  a  freight  rate 
opon  a  particular  commodity  is  reasonably 
hnr  because  such  rate  has  been  duly  pub- 
lished and  filed  by  the  carrier  with  the  Inter- 
state Commerce  Commission.  Illinois  Cent. 
R.  Co.  r.  Interstate  Commerce  Commission, 
11907)  206  U.  S.  441,  27  S.  Ct.  700,  51  U.  8. 
(Led.)  1128. 

txpcnditures  for  pemuneiit  improvementa 
and  equipments  should  not  be  charged  to  the 
current  or  operating  expenses  of  a  single 
year  for  the  purpose  of  testing  the  reason- 
ableness of  an  increased  freight  rate.  IHi- 
Boia  Cent.  R.  Co.  r.  Interstate  Commerce 
Commisiion,  (1907)  206  U.  S.  441,  27  S.  Ct. 
700,  51  U.  8.  (L..  ed.)   1128. 

A  concerted  advance  by  interstate  carriers 
in  the  freight  rate  upon  a  particular  com- 
modity may  be  held  unreasonable  and  unjust 
by  the  Interstate  Commerce  Commission  and 
by  a  fMeral  Circuit  Court  in  the  subsequent 
proceedings  to  enforce  the  order  of  the  Com« 
mission,  although  such  rate  may  be  but  a 
mere  division  of  a  through  rate.  Illinois 
Cent.  R.  Co.  v.  Interstate  Commerce  Conunis- 
aion,  (1907)  206  U,  S.  441,  27  8.  Ct.  700, 
51  U.  S.  (L.  ed.)   1128. 

Demurrage.  —  The  provisions  of  this  sec- 
tion, requiring  rates  for  the  transportation 
and  for  the  "receiving,  delivering,  storage, 
or  handling"  of  property  by  an  interstate 
carrier  to  be  reasonable,  and  prohibiting  dis- 
crimination, are  sufficiently  broad  to  cover 
demurrage  charges.  Michie  v.  New  York, 
etc,  R  Co.,  (1907)  161  Fed.  694. 

KecoBiigmnent  ctaargea.  —  The  remedies  af- 
forded by  this  Act  extend  to  the  regulation 
of  charges  imposed  by  railroad  companies  for 
the  transportation  of  consignments  from  the 
part  of  a  city  to  which  they  were  originally 
delivered  to  some  other  part  at  the  con- 
signee's order,  and  exclude  the  review  of  such 
question  by  quo  warranto  in  the  state  courts. 
8tate  r.  Atchison,  etc.,  R.  Co.,  (1903)  176 
Mo.  687,  75  S.  W.  776. 

Bffect  on  state  stattttes.  — To  the  same 
effect  as  the  original  note.  See  Spratlin  r.  St. 
Louis  Southwestern  R.  Co.,  (1905)  76  Ark. 
82,  88  S.  W.  836. 

The  Texas  statute  (Sayles'  Annot.  Civ. 
St  Supp.  1897-1904,  Act  4502  o,  d,  e)  provid- 
ing for  penalties  against  railroads  for  each 
day  freight  is  held  after  payment  or  tender 
of  freight  charges,  or  holding  freight  for  col- 
ketion  of  excess  of  freight  thereon,  is  in 
eonilict  with  this  Act  and  as  to  interstate 
shipments  of  freight  is  void.  Trinity, 
etc.,  R.  Co.  r.  Geppert,  (1911),  136  S.  W. 
164. 

Contracts  limiting  liability  —  enforcement 
by  ttate  eovrta.  —  The  right  of.  a  state  to  re- 
fuse to  enforce  a  special  live  stock  shipping 
contract  limiting  toe  liability  of  a  carrier, 
made  in  a  foreign  state,  is  not  affected  by  the 
Interstate  Commerce  Act.    Louisville,  etc.,  R. 


Co.  c.  Smith,  (1910)   123  Tenn.  678,  134  8. 
W.  866. 

Common-law  rights.  — An  interstate  car- 
rier can  exercise  all  its  rights  under  the  com- 
mon law  to  the  full  extent  unless  made  un- 
lawful by  the  Interstate  Conunerce  Act.  Mc- 
GIvain  r.  St.  Louis,  etc.,  R.  Co.,  (Mo.  1910) 
131  S.  W.  736. 

Jurisdiction  of  court.  — A  court  has  not  the 
power,  in  the  first  instance,  to  inquire  into 
the  reasonableness  of  a  rate  regularly  estab- 
lished by  a  carrier  and  filed  with  the  Inter- 
state Commerce  Commission  and  published, 
but  whether  or  not  a  rate  is  reasonable  is,  in 
the  first  instance,  for  the  commission.  Qreat 
Northern  R.  Co.  v.  Loonan  Lumber  Co., 
(1910)  26  S.  D.  166,  126  N.  W.  646. 

Ferry  rates.  —  This  Act  did  not  strip  a 
state  of  any  power  to  fix  rates  of  ferriage 
which  it  theretofore  possessed.  New  York 
Cent.,  etc.,  R.  Co.  v.  Chosen  Freeholders, 
(1909)  80  N.  J.  L.  306,  74  Atl.  964. 

Sliipments  made  under  **  common  arrange- 
ment.** —  Under  the  provision  of  this  Act  that 
"the  provisions  of  this  Act  shall  apply  to 
any  common  carrier  or  carriers  engaged  in 
the  transportation  of  passengers  or  property 
.  .  .  under  a  conmion  control,  management, 
or  arrangement  for  a  continuous  carriage  or 
shipment  from  one  state  ...  to  any  other 
state,"  as  a  general  rule  a  "  common  arrange- 
ment "  is  established  by  proof  of  a  shipment 
under  a  through  bill  of  lading  and  a  continu- 
ous interstate  carriage  thereunder,  coupled 
with  proof  of  concerted  action  among  the 
connecting  carriers  with  regard  to  the  pay- 
ment of  the  charges  and  the  receipt  and 
movement  of  the  traffic,  even  if  an  agreed  di- 
vision of  a  single  through  rate  is  not  shown. 
Standard  Oil  Co.  i\  U.  8.,  (1910)  179  Fed. 
614,  103  C.  C.  A.  172. 

Comparison  of  rates.  —  A  carrier's  rates  on 
through  business  do  not  prove  that  a  local 
rate  is  unreasonable,  nor  can  the  local  rate 
throw  light  on  the  justice  or  injustice  of  dis- 
criminations between  nonlocal  shipments  of 
the  same  origin  and  destination.  Southern  R. 
Co.  V,  St.  Louis  Hay,  etc.,  Co.,  (C.  C.  A. 
1907)    163  Fed.  729. 

A  finding  that  the  rates  charged  by  rail- 
roads for  shipment  to  a  particular  point  are 
unreasonable  in  themselves,  and  in  violation 
of  section  1  of  the  Interstate  Commerce  Act, 
cannot  properly  be  based  on  evidence  which 
only  tends  to  show  that  they  are  too  high  as 
compared  with  the  rates  charged  between  the 
initial  points  and  one  or  two  other  points. 
Interstate  Commerce  Commission  v.  Nash- 
ville, etc.,  R.  Co.,  (C.  C.  A.  1903)  120  Fed. 
934. 

Factors  to  be  considered  in  fixing  reasonable 
rates  —  Coat  of  service  to  the  carrier.  —  The 
cost  of  service  to  the  carrier  would  be  an 
ideal  theory  for  rate  making;  but  it  is  not 
practical.  Such  cost  can  be  reached  approxi- 
mately, but  not  accurately  enough  to  make 
this  factor  controlling.  It  is,  however, 
worthy  of  consideration  and  is  a  very  impor- 
tant factor.  Interstate  Commerce  Commission 
r.  Chicago  G.  W.  R.  Co.,  (1906)  141  Fed. 
1003,  affirmed  (1908)  209  U.  S.  108,  28  8.  Ct. 
493,  62  U.  8.  (L.  ed.)  706. 
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Value  of  service  to  shipper.  —  there  are  a 
great  many  factors  and  circumstances  tb  be 
considered  in  fixing  rates,  and  among  other 
things  is  the  value  of  the  setvice  to  the  ship- 
per, which  includes  the  value  of  the  goods 
and  the  profits  which  the  shipper  can  make 
by  having  them  transported  from  one  poiht 
to  another.  The  evidence  and  authorities  in 
the  cases  show  that  this  method  of  rate  mak- 
ing is  not  only  ideal,  but  practical,  when  not 
interfered  with  by  competition;  and  it  is 
based  on  ^n  idea  similar  to  taxation.  Inter- 
state Commerce  Commission  v.  Chicago  G.  W. 
R.  Co.,  (1905)  141  Fed.  1003,  affirmed  (190B) 
209  U.  S.  108,  28  S.  Ct.  493,  52  U.  S.  (L.  ed.) 
705. 

Amount  of  the  product  or  commx>dity  of- 
fered for  transportation,  —  The  fact  that 
there  is  a  large  amoUnt  of  a  product  or  com- 
modity in  the  hands  of  a  few  persons  under 
almost  one  control,  i^hieh  is  offered  for  ship- 
ment at  stated  intervals,  ih  fixed  dnd  con- 
tinuous quantities,  may  be  considered  in  rate 
making,  thus  recognizing  the  principle  of 
selling  cheaper  at  wholesale  than  at  retail. 
Interstate  Commerce  Commission  r.  Chicago 
G.  W.  R.  Co.,  (1906)  141  Fed.  1003,  affirmed^ 
(1908)  209  U.  S.  108,  28  S.  Ct.  493,  52  U.  S. 
(L.  ed.)  706. 

Weight,  hulk,  and  convenience  of  trans- 
portation,—  The  Ti'eighi  and  bulk  of  the  arti- 
cle to  be  transported,  and  the  convenience  or 
inconvenience  to  the  carrier  in  transporting 
it,  may  be  considered  in  rate  making,  inter- 
state Commerce  Commission  r.  Chicago  G.  W. 
R.  Co.,  (1906)  141  Fed.  1003,  affirmed  (1908) 


209  U.  S.  108,  48  S.  Ct.  493,  52  U.  S.  (L.  ed.) 
705. 

iS^eneral  puhlio  pood,  —  The  general  pul^lic 
good  may  be  considered  ih  rate  making.  This 
includes  the   welfare  iaiid  advantage  of  the 

freat  body  of  the  citizens  of  the  United 
tates,  who  constitute  the  producers,  ship- 
pers, and  consumers ;  and  it  also  iiichides  the 
welfare  and  advantage  of  the  varioils  locali- 
ties and  of  the  common  carriers.  Interstate 
Con^merce  Cbmmission  v.  Chicago  G.  W.  R. 
Co.,  (1905)  141  Fed.  1003,  affirmed  (1908) 
209  U.  S.  108,  28  S.  Ct.  493,  52  U.  S.  (L.  ed.) 
706. 

Competition,  —  Competition  imay  be  con- 
sidered in  rate  makihg.  The  authorities,  as 
well  as  the  experts  in  these  cases,  recognize 
that  competition  may  be  a  controlling  factor. 
Interstate  Commerce  Commission  v.  Chicago 
G.  W.  R.  Co.,  (1906)  141  Fed.  1003,  affirmed 
(1908)  209  U.  S.  108,  28  S.  Ct.  493,  52  U.  S. 
(L.  ed.)  706. 

No  one  factor  controlling,  —  None  of  the 
above  factors  alone  are  considered  as  neces- 
sarily controlling.  Neither  are  all  of  them 
controlling  as  a  matter  of  law.  It  is  a  ques- 
tion of  fact,  to  be  decided  by  the  proper 
tribunal  in  each  casie,  as  to  What  is  control- 
ling. In  every  case  the  Supreme  Court  has 
held  that  competition  may  be  controlling.  In 
only  one  htls  it,  as  a  matter  of  fact,  been 
held  not  to  be  a  defense.  Interstate  Com- 
merce r.  Chicago  G.  W.  R.  Co.,  (1905)  141 
Fed.  1003,  Siffirmed  (1908)  209  U.  S.  108,  28 
S.  Ct.  493,  52  U.  S.  (L.  ed.)  706. 


Vol.  Ill,  p.  813,  sec.  2. 

CONSTRT'CTTON   AND  OPERATION   IN   OENEltAt. 

Construction  of  English  act  followed.— The 
settled  construction  of  the  equality  clause  of 
the  English  kailwav  Clauses  Consolidation 
Act  of  1845,  as  forbidding  the  charging  of  a 
higher  rate  for  the  carriage  of  goods  for  an 
intercepting  or  forwarding  agent  than  for 
others,  applies  in  construing  the  provisions 
of  this  section,  which  were  substantially 
taken  from  the  English  statute.  Interstate 
Commerce  Commission  r.  Delaware,  etc.,  R. 
Co.,  (1911)  220  U.  S.  235,  31  S.  Ct.  392,  65 
U.  S.    (L.  ed.)    448. 

Not  a  defense  to  action  for  damages  for  de- 
lay. —  If  a  contract  for  the  shipment  of  stock 
was  void  as  discriminating  in  favor  of  the 
shipper  by  giving  him  a  rate  which  was  too 
low,  so  that  the  carrier  would  be  entitled  to 
collect  the  correct  rate,  it  would  not  prevent 
the  shipper  from  recovering  damages  for  de- 
lay in  shipment  where  he  had  no  actual 
knowledge  that  the  rate  was  unlai^trful.  Kirby 
r.  Chicago,  etc.,  R.  Co.,  (1909)  242  111.  418, 
90  N.  E.  252. 

Liability  of  lessor  railroad.  —  Where  a  rail- 
road company  owning  a  part  of  the  through 
route  over  which  oil  was  transported  under 
an  alleged  discriminating  rate  leased  its  line 
to  another  company,  and  the  lessee,  by  virtue 
of  the  lease  or  otherwise,  was  not  a  partner, 
agent,  or  representative  of  the  lessor  com- 
pany during  the  time  the  former  w.is  operat- 


ing such  portion  of  the  through  route,  the 
lessor  was  not  personally  liable  for  violation 
of  the  Interstate  Commerce  Act  by  the  lea 
see's  participation  in  such  discriminating 
rate  during  the  continuance  of  the  lease. 
Western  New  York,  etc.,  R.  Co.  v,  Penn  Re- 
fining Co.,  (1905)  137  Fed.  343,  70  C.  C,  A. 
23,  affirmed  (1908)  208  U.  S.  208,  28  S.  Ct. 
268,  52  U.  S.   (L.  ed.)  456. 

'*  Contemporaneons  service.**  —  Under  this 
section  services  reildered  to  a  complaining 
and  a  favored  shipper  are  "  contemporaneous  " 
as  long  as  the  discriminating  rates  remain  in 
force,  and  for  the  purpose  of  comparison  they 
need  not  be  rendered  on  the  same  day,  nor 
during  the  same  week  or  month.  Mitchell 
Coal,  etc.,  Co.  r.  Pennsylvania  R.  Co.,  (1910) 
ISI  Fed.  403. 

Rebates.  — In  Mitchell  (Doal,  etc.,  Co.  r. 
Pennsylvania  R.  Co.,  (1910)  181  Fed.  403,  ii 
was  held  that  a  shipper  was  not  entitled  to 
recover  damages  from  a  railroad  company 
for  discrimihation  in  rates  because  of  rebates 
paid  to  a  shipper  from  another  district;  the 
rate  from  such  district  with  the  rebates  de- 
ducted being  higher  than  that  paid  bv  plain- 
tiff. 

Actioh  by  person  who  has  received  rebates. 
—  In  Pennsylvania  R.  Co.  r.  International 
Coal  Min.  Co.,  (1909)  173  Fed.  1,  97  C.  C. 
A.  383,  it  was  held  that  a  coal  shipper, 
whjch,   with  others,  was  given  rebates  by  a 


1174 


?d.  in,  p.  818,  Me.  ».        INT  ERST  A  TE  COMMERCE.        vw.  m.  r.  818,  Me.  2. 


railroad  eompany  in  violation  of  law,  ebuld 
not  maintain  aii  action  Against  the  company 
to  recover  damages  for  disoriitiination  becaule 
others  were  granted  lar^r  rebates. 

Ufbt  of  ¥nit«a  SUtiid  td  t^^t  ^At«  fbr 
txastportatioh  dt  solfliet^. — The  goverhnient 
of  the  United  States,  in  bltying  transporta- 
tion on  a  railroad  for  its  soldiel-s  in  lots  of 
ten  or  more,  is  not  entitled  to  the  benefit  of 
a  reduced  ten-party  rate  given  by  the  rail- 
road company's  schedule  to  "  theatricilK 
operatic,  or  concert  companies,  hunting  and 
fishing  parties,  glee  clubs,  brass  or  string 
bands,  boat,  baseball,  polo,  or  tennis  clubs, 
football  teams,  and  other  parties  of  like 
Character."  Kor  does  the  refusal  to  give  it 
the  same  rates  eonstitttte  an  unjust  discrimi- 
nation against  it,  or  subject  it  to  undufe  preju- 
dice or  disadvantage,  in  violation  of  the  In- 
terstate Commerce  Act,  where  it  is  showil 
that  the  purpose  and  effect  of  the  party  rate 
giren  by  the  schedule  is  to  increase  the  com- 
pany's business,  and  that  tickets  sold  there- 
ander  are  closely  limited  in  time,  and  are 
paid  for  in  cash  in  advance,  while  those  fur- 
nished to  the  government  are  iiot  so  limited, 
are  furnished  on  a  requisition,  and  are  only 
paid  for  after  indefinite  delay,  in  the  auditiivg 
and  allowance  of  the  claims*  by  the  War  and 
Treasury  Departments.  In  such  case  the  con- 
ditions and  circumstances  under  which  the 
aenriee  is  rendered  are  essentially  different, 
and  justify  the  making  of  different  rates. 
V.  S.  r.  Chicago,  etc.,  R.  Co.,  (1906)  127  Fed. 
785,  62  C.  C.  A-  4«5- 

Asgiegation  of  shipments  of  various  owners 
for  carload  rates.  —  A  earrier  may  not  forbid 
the  aggregation  of  the  shipments  of  various 
owners  for  the  purpose  of  carload  rating  in 
official  classification  territory,  or  the  combi- 
nation of  such  shipments  by  forwarding 
agents  for  that  purpose,  where  prefert^nces 
and  discriminations  forbidden  by  this  section 
will  result  from  the  carrier's  action.  Inter- 
state Commerce  Commission  r.  Delaware, 
etc..  R.  Co.,  (1911)  220  U.  S.  235,  81  S.  Ct. 
392,  55  U.  S.  (L.  ed.)  448. 

A  fotwardinj^  agent  is  a  person  within  the 
meaning  of  this  section.  Interstate  Commerce 
Commission  r.  Delaware,  etc.,  R.  Co.,  (1911) 
220  U.  S.  235,  31  S.  Ct.  392,  56  U.  S.  (L.  ed.) 
448. 

"DitsimiUr  conditions."  —  The  ownership 
or  nohownership  by  the  shipper  of  the  goods 
tendered  for  carriage  is  not  a  dissimilar  cir- 
cuitistanee  and  condition,  within  thf  meaning 
of  this  section,  prohibiting  inequality  and 
diaeriminatidn  iu  rates.  Interstate  Com-  * 
merce  Commission  r.  Delaware,  etc.,  R.  Co., 
(1911)  220  U.  S.  236,  31  S.  Ct.  292,  55  U.  S. 
(L.  ed.)  448. 

Selatea  to  eeryice  rendered.  —  The  provi- 
sions of  sections  2  and  3,  prohibiting  unjust 
discriminations  and  undue  and  unreasonable 
preferenees,  have  reference  to  the  service  ren- 
dered, and  not  to  ilie  person  of  the  sender  or 
ednftlgnee.  U.  ^.  v.  Wells-Fargd  Express  Co., 
(1908)  lei  F^.  000,  affvMtied  (1909)  212 
U.  S.  622,  29  S.  Ct.  315,  63  U.  S.  (L.  ed.) 
636. 

Injnactiini.  —  Prior  to  the  enactment  by 
Congress   of  the  Elkins   Act    (Act   Feb.    10, 


1903,  eh.  708,  32  Stat.  L.  847,  10  Fed.  Stat. 
Annot.  172,  a  United  States  Circuit  Court 
had  no  jurisdiction  in  equity  over  a  suit  in- 
stituted by  direction  of  the  Attorney-General 
Of  the  United  States  to  enjoin  a  railroad  com- 
piany  from  granting  rebates  under  the  inter- 
state commerce  law,  especially  where  no  or- 
der had  hitherto  been  made  by  the  Interstate 
Commerce  Commission  on  the  railroad  com- 
pany to  discontinue  the  forbidden  act.  U.  S. 
V.  Atchison,  etc.,  R.  Co.,  (1905)  142  Fed. 
178. 

WHAT  CONSTITUTES   UNJUST  DI8CBIMINATI0N 
UNDEB  SECTION   2. 

Only  uiijust  and  unreasonable  discrlmina- 
tioiis  illegal. — All  discriminations  are  not  for- 
bidden, but  only  discrimination  against  some 
person,  locality,  or  corporation,  made  for  the 
iLdVantage  of  the  carrier,  or  by  receiving 
greater  or  less  compensation  from  one  clas^ 
of  persons  than  from  another  for  similar 
services;  and  hence  a  contract  by  a  railroad 
to  maintain  rates  from  a  factory  not  exceed- 
ing, to  competitive  points,  the  rates  from 
two  Other  places,  is  not,  on  its  face,  void  for 
discrirtiination.  Laurel  Cotton  Mills  v.  Gulf, 
etc.,  R.  Co.,  (1904)  84  Miss.  339,  37  Stt.  134. 

Reconsignment  charges.  —  An  additional 
charge  by  a  carrier  of  twb  cents  per  hundred- 
weight for  the  privilege  of  reconsigning  hay 
at  E{lst  St.  Louis,  originating  in  northwest- 
ern territory  and  shipped  into  southeastern 
territory,  was  held  to  be  excessive,  within 
section  1,  prohibiting  excessive  rates,  and 
thereby  produced  an  unjust  discrimination, 
in  violation  of  sections  2  and  3.  Southern 
R.  Co.  r.  St.  Louis  Hay,  etc.,  Co.,  (C.  C.  A. 
1907)    153  Fed.  728. 

Allowance  for '  trackage  of  shipper.  —  The 
allowance  by  a  railroaa  company  to  certain 
coal  companies  shipping  over  its  line  of  a 
stated  sum  per  ton,  ostensibly  for  the  use  of 
trackage  owned  by  such  companies  and  the 
service  of  their  own  locomotives  in  battling 
cars  thereon,  from  the  rate  charged  plaintiff, 
which  was  also  a  shipper  in  the  same  district 
under  similar  circumstances,  was  held  to  be 
an  unlawful  discrimination.  Mitchell  Coal, 
etc.,  Co.  r.  Pennsylvania  R.  Co.,  (1910)  181 
J'ed.  403. 

The  phrase  "substantially  similar  circum- 
stances and  conditions  *'  relates  to  the  circum- 
stances and  conditions  of  carriage  only,  and 
does  not  include  matters  affecting  individual 
shippers;  and  a  railway  company  is  not  au- 
thorized to  charge  one  shipper  of  coal  a  lower 
rate  than  is  charged  another  shipper  between 
the  same  terminals,  because  the  former  is 
shipping  under  contracts  extending  over  a 
term  of  years,  based  on  lower  rates  which 
were  in  force  when  such  contracts  were  made, 
while  the  other  shipper  has  no  such  con- 
tracts. I'ennsylvania  R.  Co.  r.  International 
Coal  Min.  Co.,  (1909)  173  Fed.  1,  97  C.  C. 
A.  383. 

Discriniiniition  between  oil  shipments  lii 
barrels  and  tank  tars.  —  In  Penn  Refining  Co. 
r.  Western  New  York,  etc.,  R.  Co.,  (1908) 
208  U.  S.  208,  28  S.  Ct.  268,  52  U.  S.  (L.  ed.) 
450,  a/Tirming   (1905)    137  Fed.  343,  70  C.  C. 
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A.  23,  it  was  held  that  railroads  could  not 
be  charged  with  discriminating  against  ship- 
pers of  oil  in  barrels  from  the  Pennsylvania 
oil  fields  to  Perth  Amboy,  New  Jersey,  be- 
cause they  charge  for  the  barrel  package 
without  making  a  corresponding  charge  upon 
shipments  in  tank  cars  owned  by  those  ship- 
pers who  can  afford  to  build  and  furnish . 
them,  the  carriers  having  none  of  their  own, 
where  the  transportation  by  tank  cars  is 
more  remunerative  to  the  carriers  than  the 
transportation  by  barrels,  and  the  barrel 
shippers  have  made  no  demand  for  tank  cars, 
and  cannot  use  them  economically  for  ship- 
ments to  Perth  Amboy,  on  account  of  the  lade 
of  facilities  for  unloading  at  that  point. 

Acceptance  of  advertising  in  payment  of 
transportation.  —  The  acceptance  of  advertis- 
ing by  a  carrier  in  lieu  of  money  in  payment 
of  interstate  transportation  furnished  to  the 
publisher,  his  employees,  and  the  immediate 
members  of  his  and  their  families,  violates 
the  provisions  of  this  Act,  and  the  Acts 
amendatory  thereof,  prohibiting  the  furnish- 
ing of  interstate  transportation  for  a  com- 
pensation less  than  or  different  from  that 
specified  in  the  carrier's  published  rates. 
Chicago,  etc.,  R.  Co.  t?.  U.  S.,  (1911)  219  U. 
S.  486,  31  S.  a.  272,  65  U.  8.  (L.  ed.) 
305. 

A  state  statute  authorizing  a  railway  com- 
pany incorporated  under  the  laws  of  the 
state  to  issue  transportation  in  payment  for 
printing  and  advertising  must  give  way,  so 
far  as  interstate  transportation  is  concerned, 
before  the  provisions  of  this  Act,  and  the  Acts 
amendatory  thereof,  under  which  a  carrier 
can  accept  nothing  but  money  in  exchange  for 
interstate  transportation.  Chicago,  etc.,  R. 
Co.  f.  U.  S.,  (1911)  219  U.  S.  486,  31  S.  Ct. 
272,  65  U.  S.  (L.  ed.)   305. 

''Milling  in  traniit'*  Agreement.  —  An 
agreement  by  which  the  railroad  contracts  to 
credit  on  the  freight  charges  on  manufactured 
goods  any  freight  on  raw  material  shipped  to 
the  factory  is  not  violative  of  this  section. 
Laurel  Cotton  Mills  r.  Gulf,  ete.,  R.  Co., 
(1904)  84  Miss.  339,  37  So.  134. 

Sale  and  delivery  of  goods  by  carrier.  —  An 
interstate  carrier,  not  empowered  by  its  char- 
ter or  by  any  legislation  existing  at  the  time 
of  the  adoption  of  this  Act  to  mine  and 
market  coal,  violates  the  mandate  of  the  Act 
respecting  the  maintenance  of  published  rates, 
and  its  prohibitions  against  undue  preferences 
and  discriminations,  by  stipulating  to  sell 
and  transport  coal  at  an  agreed  price,  insuffi- 
cient to  yield  its  published  freight  rates  after 
deducting  the  cost  of  purchase  and  delivery. 
New  York,  ete.,  R.  Co.  t?.  Interstate  Commerce 
Commission,  (1906)  200  U.  S.  361,  26  S;  Ct. 
272,  60  U.  S.  (L.  ed.)  515,  wherein  the  court 
said:  "That  a  carrier  engaged  in  interstate 
commerce  becomes  subject  as  to  such  com- 
merce to  the  commands  of  the  statute,  and 
may  not  set  its  provisions  at  naught  what- 
ever otherwise  may  be  its  power  when  carry- 
ing on  commerce  not  interstate  in  character, 
cannot  in  reason  be  denied.     Now,  in  view 


of  the  positive  command  of  the  second  section 
of  the  Act  that  no  departure  from  the  pub- 
lished rate  shall  be  made  'directly  or  indi- 
rectly,' how  can  it  in  reason  be  held  that  a 
carrier  nuiy  take  itself  from  out  the  statute 
in  every   case   by   simply   electing  to  be  a 
dealer  and  transport  a  commodity  in  that 
character  ?    For,  of  course,  if  a  carrier  has  a 
right  to  disregard  the  published  rates  by  re- 
sorting to  a  particular  form  of  dealing,  it 
must  S)llow  that  there  is  no  obligation  on  the 
part  of  a  carrier  to  adhere  to  the  rates,  be- 
cause doing  so  is  merely  voluntary.    The  all- 
embracing  prohibition  against  either  directly 
or    indirectly   charging    less    than    the   pub- 
lished rates  shows  that  the  purpose  of  the 
statute  was  to  make  the  prohibition  applicable 
to  every  method  of  dealing  by  a  carrier  by 
which  the  forbidden  result  could  be  brought 
about.    If  the  public  purpose  which  the  stat- 
ute was  intended  to  accomplish  be  borne  in 
mind,    ite    meaning    becomes,    if    possible, 
clearer.    What  was  that  purpose?    It  was  to 
compel  the  carrier,  as  a  public  agent,  to  give 
equal  treatment  to  all.    Now  if,  by  the  mere 
fact  of  purchasing  and  selling  merchandise 
to  be  transpprted,  a  carrier  is  endowed  with 
the  power  of  disregarding  the  published  rate, 
it  becomes   apparent   that   the   carrier  pos- 
sesses the  right  to  treat  the  owners  of  like 
commodities  by  entirely  different  rules.    That 
is  to  say,  the  existence  of  such  a  power  in  its 
essence  would  enable  a  carrier,  if  it  chose  to 
do   so,    to    select   the  favored   persons .  from 
whom  he  would  buy,  and  the  favored  persons 
to  whom  he  would  sell,  thus  giving  such  per- 
sons an  advantage  over  every  other,  and  lead- 
ing to  a  monopolization  in  the  hands  of  such 
persons  of  all  the  products  as  to  which  the 
carrier  chose  to  deal.    Indeed,  the  inevitable 
result  of  the  possession  of  such  a  right  by  a 
carrier  would  be  to  enable  it,  if  it  chose  to 
exercise  the  power,  to  concentrate  in  its  own 
hands  the  products  which  were  "held  for  ship- 
ment along  its  line,  and  to  make  it,  therefore, 
the  sole  purchaser  thereof  and  the  sole  wUer 
at  the  place  where  the  producte  were  to  be 
marketed;  in  other  words,  to  create  an  abso- 
lute monopoly.     To  illustrate:   If  a  carrier 
may,  by  becoming  a  dealer,  buy  property  for 
transportation  to  a  market  and  elimmate  the 
cost  of  transportation  to  such  market,  a  fac- 
ulty possessed  by  no  other  owner  of  the  com- 
modity, it  must  result  that  the  carrier  would 
be  in  a  position  where  no  other  person  could 
ship  the  commodity  on  equal  terms  with  the 
carrier  in  its  capacity  of  dealer.     No  other 
person  owning  the  commodity  being  thus  able 
to  ship  on  equal  terms,  it  would  result  that 
the  owners  of  such  commodity  would  not  be 
able  to  ship,  but  would  be  compelled  to  sell 
to  the  carrier.    And  as,  by  the  departure  from 
the  tariff  rates,  the  person  to  whom  the  car- 
rier might  elect  to  sell  would  be  able  to  buy 
at  a  price  less  than  any  other  person  oould 
sell  for,  it  would  follow  that  such  person,  bo 
selected  by  the  carrier,  would  have  a  monop- 
oly in  the  market  to  which  the  goods  were 
transported." 
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Vol  III,  p.  816,  sec.  3. 

UHDinC  OR  nilH£ASONABL£  PRSFESENCE  OR  ADVANTAGE. 


IN  OENE&iLL. 

Ike  object  of  this  section  was  to  prevent 
undue  preference  or  advantage  to  any  per- 
100,  company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic.  In- 
teratate  Commerce  Commission  v.  Chicago  G. 
V7.  R.  Co.,  (1905)  141  Fed.  1004,  amrmed 
(1908)  209  U.  S.  108,  28  S.  Ct.  493,  52  U.  S. 
(L  ed.)  705;  De  Rochemont  v.  New  York 
Cent,  etc,  R.  Co.,  (1909)  75  N.  H.  158,  71 
AtL8(». 

Tilidity  of  statute.  —  This  section  is  valid 
ind  enforceable  in  a  civil  action  for  failure 
to  eomply  with  its  provisions.  Gulf,  etc.,  R. 
Cb.  F.  ifoore,  (Tex.  1904)  80  S.  W.  426. 

State  statutes.  —  This  section  is  not  in  con- 
flict with  a  state  statute  permittinff  the  at- 
tachment of  freight  cars  when  not  m  actual 
uae.  De  Rochemont  r.  New  York  Cent.,  etc., 
R.O0.,  (1909)  75  N.  H.  158,  71  Atl.  868. 

WHAT  OONBTTTUIES    UI7DUE   PBEFEBENGE   OB 

ADVANTAGE. 

Definition.  —  The  statute  does  not  define 
the  phrase  "  undue  or  unreasonable  preference 
or  advantage."  Whether  a  preference  or  ad- 
vantage is  '*  undue  '*  or  "  unreasonable  "  must 
be  determined  by  the  circumstances  of  each 
case.  Interstate  Commerce  Commission  r. 
Chicago  6.  W.  R.  Co.,  (1905)  141  Fed.  1003, 
fi^rmtd  (1908)  209  U.  S.  108,  28  S.  Ct.  493, 
52  U.S.  (L.  ed.)  705. 

Piefereace  or  advantage  not  necessarily  un- 
lawfnL  —  To  the  same  effect  tis  the  second 
paragraph  of  the  original  note,  see  Gamble- 
Robinson  Commission  Co.  r.  Chicago,  etc.,  R. 
Co.,  (C.  C.  A.  1909)  168  Fed.  161,  16  Ann. 
Gas.  613;  Union  Pac.  R.  Co.  r.  Updike  Grain 
Co.,  (C.  C.  A.  1910)  178  Fed.  223. 

Here  inequality  of  diarge  does  not  consti- 
tote  undue  or  unreasonable  preference  or  ad- 
vantage. Railroads  are  only  bound  to  give 
the  same  terms  to  all  persons  alike,  under  the 
same  conditions  and  circumstances;  and  any 
fact  which  produces  an  inequality  of  condi- 
tions and  a  chanse  of  circumstances  justifies 
an  inequality  of  charge.  Interstate  Com- 
merce Commission  r.  Chicago  G.  W.  R.  Ck)., 
(1905)  141  Fed.  1003,  affirmed  (1908)  209 
r.  S.  108,  28  S.  Ct.  493,  52  U.  S.  (L.  ed.) 
705. 

Substantially  similar  circumstances  and 
coBditions  must  exist  in  order  to  render  a 
preference  or  advantage  illegal.  U.  S.  r. 
Oregon  R.,  etc.,  Co.,  (1908)  159  Fed.  975. 

T%e  similarity  of  circumstances  and  condi- 
tions under  which  a  service  of  carriage  is 
rendered,  which,  under  the  Interstate  Com- 
merce Act,  requires  an  equality  of  rate,  re- 
lates to  the  circumstances  and  conditions 
which  affect  the  service  only,  and  where  dif- 
ferent coal-mining  localities  are  grouped  into 
a  district  for  rate-making  purposes,  a  car- 
rier IS  not  justified  in  making  a  different 
rate  for  the  same  or  substantiallv  similar 
service  from  a  particular  locality  in  such 
district,  or  on   the  product  of  a   particular 
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mine  or  vein,  from  that  charsed  others  be- 
cause the  difference  in  the  product  from  such 
locality  mine  or  vein  and  that  from  other 
mines  in  the  district'  is  such  that  it  can  pay 
a  higher  rate  and  still  compete  in  the  market. 
Philadelphia,  etc.,  R.  Co.  r.  Interstate  Com- 
merce Commission,   (1909)    174  Fed.  687. 

Preference  between  localities.  —  The  .same 
evidence  which  warrants  a  finding  that  dis- 
similar circumstances  and  conditions  exist 
which  justify  a  lower  rate  for  a  longer  haul 
to  one  point  than  for  a  shorter  haul  to  an- 
other also  establishes  that  the  charging  of 
such  rates  does  not  give  one  point  an  undue 
preference  and  advantage  over  the  other,  in 
violation  of  section  3  of  the  Interstate  Com- 
merce Act.  Interstate  Commerce  Commis- 
sion t,  Nashville,  etc.,  R.  Co.,  (C.  C.  A. 
1903)  120  Fed.  934. 

In  Interstate  Commerce  Conunission  r. 
Cincinnati,  etc.,  R.  Co.,  (1903)  124  Fed.  624, 
it  appeared  that  the  conditions  are  such  at 
Norfolk  and  Richmond,  Va.,  by  reason  of  the 
large  number  of  carrying  lines,  both  rail  and 
water,  which  enter  such  places,  and  the  fact 
that  they  are  in  what  is  Imown  as  the  "  trunk 
line  territory,"  as  to  create  a  very  active 
competition  on  shipments  from  the  west,  and 
to  justify  the  making  of  low  rates  on  such 
shipments;  and  the  fact  that  such  low  rates 
are  made  on  through  shipments  from  Chicago, 
St.  Louis,  and  East  St.  Louis  by  a  material 
reduction  from  local  tariff  rates  by  the  con- 
necting lines  west  of  the  Ohio  river,  while 
substantially  the  local  rates  are  charged  on 
the  same  lines  on  through  shipments  from  the 
same  points  to  Wilmington,  N.  C,  which  is 
not  within  the  trunk  line  territory,  but  in  the 
southern  territory,  and  has  fewer  lines  of 
transportation  and  less  active  competition, 
resulting  in  higher  through  rates  to  the  lat- 
ter place,  although  the  length  of  haul  is  sub- 
stantially the  same,  does  not  operate  to  give 
Norfolk  and  Richmond  an  undue  or  unreason- 
able preference  or  advantage,  or  subject  Wil- 
mington to  an  undue  or  unreasonable  preju- 
dice or  disadvantage,  in  violation  of  sec- 
tion 3. 

Classification.  —  The  classification  of  rail- 
way cross-ties  in  a  different  class  from  **  lum- 
ber," imposing  on  them  a  higher  rate,  con- 
stitutes unjust  discrimination.  American 
Tie,  etc.,  Co,  r.  Kansas  City  Southern  R.  Co., 
(C.  C.  A.  1909)   175  Fed.  28. 

The  disturbance  in  the  relations  between 
freight  rates  for  soap  in  carload  and  less 
than  carload  lots,  created  by  advancing  the 
former  from  class  6  to  class  5,  and  the  latter 
from  class  4  to  class  3  in  a  new  classification 
adopted  to  govern  in  ofiicial  classification 
territory,  was  not  cured  by  classifying  soap 
in  less  than  carload  lots  at  twenty  per  cent, 
less  than  third  class,  but  not  less  than  fourth 
class,  where  the  result  of  applying  this  modi- 
fied percentage  classification  to  the  varyins; 
rates  is  to  leave  soap  in  less  than  carload  lots 
in  the  fourth  class  in  portions  of  the  territory 
and  in  a  higher  class  in  other  portions.    Cin- 
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cinnati,  etc.,  R.  Co.  r.  Interstate  Commerce 
Commission,  (1907)  206  U.  S.  142,  27  S.  Ct 
648,  51  U.  S.   (L.  ed.)   995. 

Special  service.  —  A  contract  by  a  railroad 
company  with  a  shipper  to  ship  his  horses  to 
another  state  on  a  special  through  stock  train 
was  not  an  agreement  to  perform  a  special 
service  in  violation  of  the  Interstate  Com- 
merce Act,  every  shipper  being  entitled  to  the 
same  privilege  upon  request.  Kirby  v.  Chi- 
cago, etc.,  R.  Co.,  (1909)  242  111.  418,  90  N. 
E.^252. 

Motive.  —  The  fact  that  a  carrier,  for  the 
purpose  of  injuring  the  business  of  a  con- 
signee, or  harassing  it,  subjects  it  to  a  preju- 
dice or  disadvantage  which  is  neither  undue 
nor  unreasonable,  does  not  change  the  nature 
of  the  prejudice  or  disadvantage  or  create 
any  cause  of  action  therefor.  Thus,  in  Gamble- 
Robinson  Commission  C5o.  r.  Chicago,  etc.. 
R.  Co.,  (C.  C.  A.  1909)  168  Fed.  161,  it  ap- 
peared that  the  plaintiff  was  a  corporation 
engaged  in  buying,  selling,  and  ()caling  for 
commissions  in  fruit,  vegetables,  and  dairy 
products  at  Minneapolis,  and  ha4  offices  at 
St.  Paul,  Rochester,  and  Mankato  in  Minne- 
sota, and  Aberdeen  in  South  Dakota!  The 
defendant  was  a  common  carrier.  It  had 
railroad  stations  at  those  towns,  and  lines  of 
railroad  through  those  states  and  jad joining 
states.  It  was  the  custom  and  usage  of  such 
carriers,  an4  of  the  defendant,  for  the  termi- 
nal carrier  to  advance  the  charges  of  connect- 
ing lines  upon  freight  and  deliver  it  to  the 
consignees,  also  to  receive  freight  at  its  sta- 
tions and  to  transport  and  deliver  it  to  the 
consignees,  to  hold  the  bills  until  the  ques- 
tions regarding  the  correctness  of  the  charges 
on  its  lines  and  on  the  connecting  lines  have 
been  adjusted,  and  then. to  collect  the  bills 
of  the  consignees.  From  a  bad  motive  the 
defendant,  after  notiqe.  refused  to  advance 
charges  to  connecting  lines,  to  receive  and 
transport  freigl^t  consigned  to  the  plaintiff, 
unless  the  charges  upon  it  for  transportation 
were  prepaid,  while  it  continued  to  give  credit 
to  other  consignees  similarly  situated  accord- 
ing to  the  usage  and  custom.  It  was  held 
that  these  acts  did  not  subject  the  plaintiff 
to  undue  or  unreasonable  prejudice  or  dis- 
advantage within  the  meaning  of  the  Inter- 
state Commerce  Act. 

Stations  for  spec^d  accommodation  of  par- 
ticular castomers.  —  A  railroad  company  may 
establish  a  station  for  the  special  accommo- 
dation of  a  particular  customer,  and  refuse  to 
establish  a  like  station  elsewhere  for  the  ac- 
commodation of  others,  and  may  also  grant 
to  one  person  the  right  to  erect  a  warehouse 
or  elevator  on  its  right  of  way,  and  refuse  to 
grant  the  same  privilege  to  another,  in  the 
exercise  of  its  right  to  private  property.  IT. 
S.  V,  Oregon  R.,  etc.,  Co.,  (1908)  159  Fed. 
975. 

Loading  facilities.  —  A  lumber  company, 
which  was  a  shipper  of  railroad  ties,  made  a 
contract  with  a  railroad  copipany  in  1899  by 
which  it  agreed  to  build  a  tie  hoist  for  load- 
ing ties  at  a  station,  and  the  railroad  com- 
pany agreed  to  haul  its  ties  to  a  designated 
point  for  $8.50  per  car,  and  to  return  to  the 
lumber  company  ten  per  cent,  of  the  freights 


so  received  to  i^pply  on  the  cost  of  tlje  bpift 
until  entirely  paid  for,  when  it  was  to  become 
the  property  of  thp  railroad  cpqipany.  In  the 
meantime,  however,  it  could  foe  used  only  by 
the  lumber  company.  The  rate  given  was 
materially  less  than  the  published  rate,  which 
was  charged  other  shippers.  It  was  held  that 
such  contract  was  one  designed  to  give  the 
lumber  company  an  undue  preference  or  ad- 
vantage over  other  shippers,  in  violation  of 
this  Act,  and  was  illegal  and  not  enforceable 
in  any  part.  Chesapeake,  etc.,  R.  Co.  r. 
Standard  Lumber  Co.,  (C.  C.  A.  1909)  174 
Fed.  107. 

Discriminating  differences  between  state 
and  interstate  rates.  — The  nation  has  the 
power  to  forbid,  and  by  this  Act  it  has  pro- 
hibited, undue  discriminations  between  locali- 
ties in  different  states  wrought  by  unreason- 
able differences  between  intrastate  and  legal 
interstate  rates  caused  by  the  reduction  of 
the  former  by  the  acts  and  orders  of  the  offi- 
cers of  a  state.  Thus,  in  Shepard  r.  Northern 
Pac.  R.  Co.,  (1911)  184  Fed.  765,  the  facts 
were  considered  and  it  was  held  that  the  un- 
avoidable effect  of  the  general  and  sweeping 
reductions  of  intrastate  fares  and  rates  in 
Minnesota,  made  by  the  acts  and  orders  con- 
sidered, was  and  is  substantially  to  burden, 
directly  to  regulate,  and  to  discriminate 
against  the  interstate  commerce  of  the  de- 
fendant companies,  and  to  create  undue  and 
unjust  discriminations  between  localities  in 
Minnesota  and  those  in  other  states,  in  viola- 
tion of  the  commerce  clause  of  the  Constitu- 
tion. 

Competition  between  rival  carriers.  —  See 
Interstate  Commerce  Commission  v.  Chicago 
G.  W.  R.  Co.,  (1905)  141  Fed.  1003,  a/- 
firmed  (1908)  209  U.  S.  108,  28  S.  Ct.  493,  52 
U.  S.    (L.  ed.)   705. 

Different  rates  for  live  stock  and  dressed 
meats.  —  A  reduction  oif  freight  rates  for 
dressed  meats  and  packing-hpuse  products 
from  Missouri  river  points  and  other  poinds 
similarly  situated  to  Chicago,  which  makes 
such  rates  lower  than  those  charged  for  live 
stock,  does  not  work  an  undue  and  unreason- 
able preference,  where  the  higher  rate  on  live 
stock  has  not  materially  affected  any  of  the 
markets,  prices,  or  shipments,  being  reason- 
ably fair  to  Chicago  and  the  shippers,  and 
the  shipments  of  live  stock  from  the  West  to 
Chicago  are  as  great  in  proportion  to  the 
bulk  of  the  business  as  before  the  change  of 
rates,  and  where  the  lower  rate  given  to  the 
packers  was  the  result  of  copi petition,  and 
does  not  directly  influence  or  injure  shippers 
of  live  stock-  Interstate  Commerce  Cominis- 
sion  r.  ChicagQ  G.  W.  R.  Co.,  (1908)  209  U. 
S.  108.  28  S.  Ct.  493,  52  U.  S.  (L.  ed.)  705, 
affirming  (1905)   141  Fed.  1003. 

Distinction  between  "real'*  and  "possible ** 
competition. — ^The  fact  that  defendants  might 
if  they  chose  to  do  so  bring  about  a  severe 
competition  in  live  stock,  ais  in  its  products, 
is  immaterial.  It  is  sufficient  that  real  and 
substantial  competition  is  not  as  severe  in 
live  stock  as  in  its  products;  and  it  is  useless 
to  inquire  whether  it  might  be  possible  to 
make  competition  as  severe  in  the  one  case  as 
in  the  other.     Interstate  Commerce  Commis- 
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sion  r.  Chicago  G.  W.  R.  Co.,  (1905)  141 
Fed.  1003,  affirmed  (1908)  209  U.  S.  108,  28 
a  Ct.  493,  52  U.  S.   (L.  ed.)   706. 

Contracts  with  shippers.  —  Fail  way  com- 
{Miiies  may  contract  with  shippers  for  a  single 
transportation  or  for  successive  transporta- 
tions, subject  to  a  change  of  rates  in  the  man- 
ner provided  in  the  Interstate  Commerce  Act. 
Interstate  Commerce  Commission  i\  Chicago 
6.  W.  R.  Co.,  (1908)  209  U.  S.  108,  28  S,  Ct. 
493,  52  U.  S.  (L.  ed.)  705,  affirming  (1905) 
141  Fed.  1003. 

Transportation  of  intozicatiiig  liquors. — 
Where  an  express  company  doing  interstate 
business  refused  shipment  of  intoxicatinpr 
liquors  offered  by  shippers  in  Arkansas  for 
transportation  to  purchasers  in  that  portion 
of  Oklahoma  formerly  called  the  Indian  Ter- 
ritory, it  was  held  that  the  shippers  were  en- 
titled to  mandamus  to  compel  the  express 
company  to  transport  and  deliver  such  liquor 
into  that  part  of  Oklahoma  to  which  it  was 
consigned.  U.  S.  t>,  U.  S.  Express  Co.,  (1910) 
180  Fed.  1006. 

Kefnsal  to  make  switch  connections.  —  This 
section  does  subject  a  railroad  company  to  in- 
dictment under  section  10  for  its  failure  or 
refusal  to  furnish  switch  connections  to  a 
shipper  tendering  interstate  traffic  for  trans- 
portation, although  such  connections  are  fur- 
nished to  other  shippers,  where  the  indict- 
ment does  not  charge  that  those  demanded 
are  reasonably  practicable  and  could  be  put 
in  with  safety  and  would  furnish  sufficient 
business  to  justify  the  expense  of  their  con- 
struction and  maintenance,  nor  that  the  per- 
son or  company  asking  for  the  same  offered 
to  pay  such  portion  of  their  cost  as  is  usual 
and  reasonable.  U.  S.  v.  Baltimore,  etc.,  R. 
Cto.,  (1907)  153  Fed.  997. 

Honting  by  initial  carrier.  —  A  discrimina- 
tion forbidden  by  this  section  is  not  made  by 
the  adoption  by  common  carriers,  as  part  of 
an  agreement  for  a  through  rate  from  Cali- 
fornia to  the  East,  for  oranges  and  other 
citrus  fruits,  of  a  rule  under  which  the 
right  of  routing  beyond  its  own  terminal  is 
reserved  to  the  initial  carrier  as  the  condi- 
tion of  guaranteeing  the  through  rates  to  the 
shipper,  where  such  rule  has  served,  as  was 
intended,  to  break  up  rebating  by  the  connect- 
ing lines,  and  in  its  practical  operation  the 
actual  routing  is  generally  conceded  to  the 
shipper,  and  his  requests  to  divert  shipments 
ea  route  are  usually  allowed.  Southern  Pac. 
Co.  V,  Interstate  Commerce  Commission, 
(1906)  200  U.  S.  536,  26  S.  Ct.  330,  50  V,  S. 
(L.  ed.)  685. 

IMacrimination  baaed  upon  ownership.  —  A 
carrier  may  not,  under  the  Interstate  Com- 
merce Act,  make  the  ownership  of  goods  ten- 
dered to  it  for  carriage  the  criterion  by  which 
its  charge  for  such  carriage  is  to  be  meas- 
ured. Interstate  Commerce  Commission  r, 
Delaware,  etc.,  R.  Co.,  (1911)  220  U.  S.  235, 
31  S.  Ct.  292,  52  U.  S.  (L.  ed.)   448. 

Discrimination  against  passengers  from  dif- 
ferent points  by  stopping  trains  at  certain 
stations  for  some  and  refusing  privilege  to 
othns.  — In  Gulf,  etc.,  R.  Co.  r.  Moore,  (Tex. 
1904)  80  S.  W.  426,  it  was  held  that  the  re- 
fuaal  by  a  railroad  company  to  stop  its  train 


to  let  off  a  passenger  wlio  purchased  a  ticket 
at  a  point  on  its  own  road,  outside  the  state^ 
at  a  station  at  which  it  stopped  its  trains  to 
let  off  passengers  who  purchased  tickets  over 
other  roads  at  points  outside  the  state,  was 
a  violation  of  this  section. 

Refusal  to  furnish  cars.  —  In  American  Tie, 
etc.,  Co.  r.  Kansas  City  Southern  R.  Co.,  (C. 
C.  A.  1909)  175  Fed.  28,  it  was  held  that  the 
refusal  of  an  interstate  carrier  to  furnish 
cars  for  the  shipment  of  the  complainant's 
cross- ties,  while  furnishing  cars  to  others  for 
interstate  shipment  of  other  freight,  consti- 
tutes an  unjust  discrimination  in  violation  of 
this  section,  for  which  plaintiff  was  entitled 
to  recover  full  damages  with  an  attorney's 
fee  and  costs  as  authorized  by  section  8. 

Distribution  of  cars.  —  A  railroad  having 
permitted  the  erection  of  grain  warehouses 
along  its  right  of  way  in  which  grain  was 
stored  for  producers  and  owners  for  hire,  as 
well  as  grain  purchased  and  owned  by  the 
warehousemen,  promulgated  a  rule  requiring 
all  orders  for  cars  for  the  shipment  of  grain 
from  such  warehouses  to  be  made  by  the 
warehousemen.  The  rule  operated  to  the 
prejudice  of  private  storers  of  grain  through 
the  use  of  cars  ordered  by  the  warehousemen 
for  the  shipment  of  their  own  grain  before 
cars  could  be  obtained  for  the  shipment  of 
grain  in  the  warehouse  owned  by  storers,  and 
by  the  appropriation  of  cars  intended  for 
storers  by  the  warehousemen.  It  was  held 
that  the  railroad  copipany,  under  its  duty  to 
see  that  no  discrimination  was  practiced,  was 
bound  either  to  change  the  rule,  or  to  s'^e 
that  it  was  not  permitted  to  operate  in 
favor  of  one  shipper  and  against  another. 
U.  S.  f.  Oregon  R.,  etc.,  Co.,  (1908)  159  Fed. 
975. 

Pro  rata  allotment  of  cars.— A  railroad  rule 
providing  that,  in  the  distribution  of  the 
cars  of  a  railroad  company  available  for  the 
transportation  of  coal,  cars  for  the  railroad's 
fuel  supply,  foreign  railroad  cars  specially 
consigned  for  the  fuel  supply  of  the  consign- 
ing railroads,  and  individual  cars  owned  by 
shippers  and  assi,7ned  to  specified  mines  for 
loading,  should  be  charged  against  the  ca- 
pacity of  the  mines  at  which  they  were 
placed,  and  that  the  difference  between  the 
rated  capacity  of  the  mine  and  the  capacity 
of  such  assigned  cars  should  be  the  rate  on 
which  all  th**  other  cars  of  the  railroad  com- 
pany would  be  prorated,  which  rule  operated 
slightly  to  the  advantage  of  the  owners  nf 
individual  cars,  was  held  not  to  l>e  objection- 
able as  a  discrimination  against  them.  Logan 
Coal  Co.  r.  Pennsylvania  R.  Co.,  (1907)  154 
Fed.  497. 

To  the  same  effect  as  the  orijorinal  not',>, 
see  U.  S.  r.  West  Virginia  Northern  R.  '^o.. 
(1903)  125  Fed.  252.  affirmed  (1904)  13t 
Fed.  198,  67  C.  C.  A.  220. 

Apreemcnt  with  shippers.  —  An  arranf?e* 
ment  between  an  interstate  railroad  company 
and  coal  shippers  in  a  certain  field,  flyinj?  a 
basis  which  should  be  considered  equitable  for 
the  distribution  of  cars  between  such  ship- 
pers, does  not  operate  to  relieve  the  railroad 
company  from  the  obligations  imposed  on  it 
by  section  3  to  treat  shippers  without  dis- 
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ninatinn.  U.  S.  r,  Norfolk,  etc.,  R.  Co., 
106)  143  Fed.  268,  74  C,  C.  A.  404. 
'am  owned  bg  tndiewfuol  operotoni.  — 
ere  some  of  the  operators  of  coal  minci 
ng  a  line  of  interstate  railroad  own  cars 
ividually  which  are  moved  b;  the  railroad 
ipany,  they  are  entitled   to  the  exclusive 

of  such  cars,  but  in  times  when  the  total 
ply  of  coat  cars,  including  such  individual 
I  and  those  owned  by  the  railroad  oom- 
ly,  is  inaufficient  to  meet  the  demand.  In 

diatribution  by  the  railroad  compan;  of 
s  between  the  different  mine  operatora 
a  percentage  basis,  calculated  on  the  pro- 
tion  of  the  several  mines,  each  operator  is 
itled  to  its  percentage  of  all  of  the  avail- 
t  cars,  whether  owned  by  the  company  or 
ividnally,  in  bo  far  as  it  will  not  interfere 
h  such  right  of  the  individual  owners  to 

exclusive  use  of  their  own  cars;  and  the 
ion  of  the  railroad  company  in  deducting 
b  individual  cars  before  making  the  distri- 
ion,  nnd  allowing  their  owners  in  addition 
reto  tlieir  full  quota  of  its  own  cars,  aub- 
:s  other  operators  who  own  no  cars  to  an 
lue  and  unreasonable  prejudice  and  disad- 
itage  in  violation  of  section  3.  In  such  a 
tribution  the  allotment  of  an  arbitrary 
nber  of  cars  for  development  to  new  mines 
ich  have  had  no  opportunity  to  establish  a 
centage  within  reasonable  limits  is  lawful. 
S.  r.  Baltimore,  etc.,  R.  Co.,  (1907)  154 
I.  108;  Majestic  Coal,  etc.,  Co.  v.  Ulinoia 
it.  R.  Co.,  (190S)  162  Fed.  SIO. 
■or»  oiened  by  other  railroadt  buying  coal 
particular  operator.  —  The  practice  of  a 
I  road   company   in    distributing   coal   cars 

use  between  mine  operators  on  its  line  in 
es  of  shortage  of  cars  not  to  charge 
inst  a  mine  as  a  part  of  its  quota  cars  of 
er  railroad  companies  who  had  bought  coal 

fuel  from  such  mine  and  sent  the  cara 
re  to  receive  deliTery  of  the  same,  when 


the  coal  BO  aold  is  not  taken  Into  connder*- 
tion  in  computing  such  mine's  percentige, 
docs  not  subject  other  mine  operators  to  an 
undue  or  unreaaonable  prejudice  or  dind> 
vantage.  The  same  oonsiderations  apply  to 
coal  purchased  by  any  buyer  for  its  own  dk 
to  be  delivered  into  its  own  ears  at  tbe  mine, 
and  which  does  not  become  a  subject  of  in. 
terstate  commerce.  U.  S.  v.  Baltimore,  etc., 
R.  Co.,  (1907}   1S4  Fed.  108. 

Hxtra  percentage  for  prompt  return  of  can. 
—  The  statute  is  not  violated  by  the  allow- 
ance by  a  railroad  company  of  an  extra  per' 
centage  of  cars  to  an  operator  who  during 
the  preceding  month  has  unloaded  and  re- 
turned its  cars  within  a  certain  average 
time;  such  practice  having  been  adopted  in- 
stead of  the  imposition  of  a  demurrage  cbargi 
to  encourage  prompt  return  of  cars,  and  en- 
large the  available  supply  for  use.  and  being 
open  to  all  alike.  U.  S.  r.  Baltimore,  etc.,  R. 
Co.,   (1907)   15*  Fed,  108. 

Dcmnnage.  —  A  demurrage  or  "car  ser- 
vice "  charge,  made  by  an  interstate  railroad 
company  for  the  time  during  which  can 
loaded  with  hay  are  left  standing  on  its 
tracks  at  a  suburban  station  in  Boston  after 
the  expiration  of  the  time  given  for  unloading, 
is  not  discriminative  within  the  meaning  of 
section  3  because  at  South  Boston,  which 
is  the  terminal  of  the  road  in  tbe  city,  a  hay 
shed  is  provided  into  which  hay  is  unloaded 
at  the  request  of  a  consignee  to  the  extent  of 
its  capacity,  and  where  it  is  stot^  at  a 
somewhat  less  rate,  the  charge  being  the  same 
at  tbe  two  places  where  hay  is  left  in  the  ear. 
>tichi«  r.  New  York,  etc.,  R.  Co.,  (1007)  161 
Fed.  6M. 

Beqnliing  prepayment  of  charge*.  ^  To  tbe 
same  effect  as  the  original  note,  see  Gamble- 
Robinson  Commission  Co.  v.  Chicago,  etc,  R 
Co.,  (C.  C.  A.  IfiOO)  168  Fed.  161,  16  Ann. 
Cas.  613. 


PACILITIBS  FOS  INTERCHANGE  OF  TRAFFIC. 


OHttraction  of  second  pangi^aph.  —  The 
vision  of  this  paragraph  that  the  require- 
it  that  all  railroada  shall  provide  reason- 
»  facilities  for  the  interchange  of  treflfc 
11  not  require  one  carrier  to  give  the  use 
its  track  or  terminal  facilities  to.  another 
aged  in  like  commerce,  is  not  a  aubstan. 
:  enactment,  but  a  mere  interpretation 
)se  designed  to  restrain,  if  necessary,  the 
eralitv  of  the  language  preceding  it. 
tsWrgb,  etc..  R.  Co.  r.  Hunt.  (1908)  171 
.  189,  86  N.  E.  328. 

Tm  of  tracks  and  terminal  facilities.  —  A 
Iroad  commission's  order,  requiring  con- 
iction  of  a  connection  between  a  plaintifTs 
:road  and  that  of  another  company  at  a 
etion  point,  did  not  give  such  other  oom- 

I.  Ill,  p.  823,  sec.  4. 

{Tciimitances  Jnstlfying  dlSeient  chaife.  no  reason,  by  wajr  of  the  peculiar  geogrubi- 
[n  an  action  by  a  carrier  to  recover  a  cat  position,  competition,  or  trade  or  other 
iter  rate  for  a  shorter  than  for  a  longer  conditions,  why  a  greater  charge  should  be 
I,  an  answer  alleging  that  there  existed  made  for  the  ahorter  haul,  stated  facte  ahow. 
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pany  tbe  use  of  complainant's  track  or  termi- 
nal facilities,  within  this  section.  Pittsburgh, 
etc..  R.  Co.  V.  Hunt,  (1B08}  171  Tnd.  189,  86 
N.  E.  328. 

Dnt7  to  transfer  shipments  conaigBsd  to 
substantially  aame  points  of  deUrery.  —  A 
railway  maintaining  a  live  stock  depot  as  a 
point  of  delivery  for  cattle  having  a  munici- 
pality as  their  general  destination  cannot  be 
compelled  to  receive  live  stock  billed  to  a 
similar  depot  at  substantially  the  same  point 
on  another  railway,  and  to  deliver  tbe  aame 
to  that  railway,  at  a  point  of  physical  con- 
nection between  the  two  roads  for  ultimate 
deliverv  there.  Central  Stock  Yards  Co.  r. 
Louisville,  etc.,  R.  Co.,  (1904)  192  U.  8.  669, 
24  S.  Ct  339,  48  U.  S.  (L.  ed.)  66S. 
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vag  that  the  rate  was  illegal  and  not  recover- 
aUe.  Great  Northern  R.  Co.  v.  Loonan  Lum- 
ber Co.,  (1910)  26  S.  D.  155,  125  N.  W.  645. 

The  pouibility  of  competition  arising  at  a 
particular  point  does  not  render  freight  rates 
to  that  point,  though  higher  than  those  lor  a 
Imiger  haul  to  a  point  where  competition  pre- 
Taib,  obnoxious  to  the  prohibition  of  the  In- 
terstate Commerce  Act  against  a  greater 
eharge  for  a  shorter  than  for  a  longer  haul 
under  suhstantially  similar  circumstances  and 
eonditions.  Interstate  Ck>mmerce  Commission 
c.  Louisville,  etc.,  R.  Co.,  (1902)  190  U.  S. 
279,  23  S.  Ct  687,  47  U.  S.  (L.  cd.)   1054. 

Competition  between  rival  carrieiB.  — In 
loterstate  Commerce  Commission  t?.  Louia- 
Tilfe,  etc.,  R.  Co.,  (1902)  190  U.  S.  279,  28 
&  Ct  687,  47  U.  S.   (L.  ed.)    1064,  it  was 


held  that  freight  rates  from  New  Orleans, 
Louisiana,  to  La  Grange,  Georgia,  arrived  at 
by  charging  the  through  rate  to  Atlanta, 
Georgia,  fixed  as  the  result  of  competition  at 
that  point,  and  adding  thereto  the  local  rate 
back  over  the  same  line  from  Atlanta  to  La 
Grange,  are  not  obnoxious  to  the  prohibition 
of  the  Interstate  Commerce  Act  against  un- 
due discrimination  and  a  greater  charge  for 
a  shorter  than  for  a  longer  haul  under  sub- 
stantially similar  circumstances  and  condi- 
tions, because  stations  between  La  Grange 
and  Atlanta  to  which  the  same  rule  is  ap- 
plied receive  lower  rates  from  New  Orleans 
than  La  Grange,  where  the  La  Grange  rates, 
if  based  on  the  nearest  competitive  point 
south  with  the  local  rate  from  such  point 
added,  would  be  still  higher. 


Vol.  Ill,  p.  827,  sec.  5. 

Sovting  by  initial  carrier.  —  The  pooling  of 
freights  of  competing  railroads,  forbidden  by 
thii  section,  is  not  accomplished  by  the  adop- 
tion of  common  carriers,  as  part  of  an  a^ree- 
ment  for  a  through  rate  from  California  to 
the  East,  for  oranges  and  other  citrus  fruits, 
of  a  rule  under  which  the  right  of  routing 
beyond  its  own  terminal  is*  reserved  to  the 
initial  carrier  as  the  condition  of  guarantee- 
ing the  through  rates  to  the  shipper,  even 
though  the  initial  carrier  promises  fair  treat- 

VoL  III,  p.  827,  sec/  6. 

Amendment.  —  This  section  was  amended 
by  Act  of  June  29,  1906,  ch.  3691,  sec.  2,  34 
Stat.  L.  686,  1909  Supp.  Fed.  Stat.  Annot. 
260. 

CoBstmction  of  clasBification  sheets.  —  In 
conatruing  classification  sheets,  the  intention 
of  the  framera  thereof  as  to  the  meaning  of 
words  used,  when  such  intention  can  be  ascer- 
tained, should  be  given  effect  regardless  of 
the  intention  of  the  shipper,  or  of  local  usages 
and  customs  relating  to  the  meaning  of  terms 
contained  therein.  Smith  v.  Great  Northern 
R.  Co.,  (1906)   16  N.  D.  195,  107  N.  W.  66. 

Sates  in  force  to  which  this  section  applies 
are  not  limited  to  rates  under  which  trans- 
portation has  actually  taken  place,  but  are 
those  which  the  carrier  has  established  as 
its  present  charges  for  transportation,  as  dis- 
tinguished from  those  which  are  obsolete, 
tentative,  or  perhaps  only  to  take  effect  in 
the  future.  They  are  rates  open  to  public  in- 
■pection  and  on  which  shipments  may  be 
made,  if  offered.  New  York  Cent.,  etc.,  R. 
Co.  9.  U.  S.,  (1908)  166  Fed.  267,  92  C.  C. 
A.  331. 

Designation  of  route.  —  A  tariff  rate  be- 
tween two  points  on  different  railroads,  filed 
and  published  by  one  company  and  concurred 
in  by  the  other,  which  does  not  designate  any 
particular  route,  must  be  held  as  a  matter 
of  law  to  apply  to  the  natural  and  direct 
route  over  the  lines  of  the  two  companies  be- 
tween the  designated  points,  and  to  constitute 
ibe  lawful  rate  over  such  route.  Standard 
(Ml  Co.  V.  U.  S.,  (1910)  179  Fed,  614,  103  C. 
C.  A,  172, 


ment  to  the  connecting  lines,  and  carries  out 
such  promise,  where  such  rule  has  served,  as 
was  intended,  to  break  up  rebating  by  the 
connecting  lines,  and  in  its  practical  opera- 
tion the  actual  routing  is  generally  conceded 
to  the  shipper,  and  his  requests  to  divert 
shipments  en  route  are  usually  allowed. 
Southern  Pac.  Co.  v.  Interstate  Commerce 
Commission,  (1906)  200  U.  S.  636,  26  S.  Ct. 
330,  50  U.  S.  (L.  ed.)  686.  See  also  under 
this  title,  vol.  3,  p.  816,  sec.  3.  . ' 
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Different  route.  — This  section  provides, 
among  other  things,  that  it  shall  be  unlawful 
for  any  common  carrier,  party  to  any  joint 
tariff,  to  charge  or  receive  a  greater  or  less 
compensation  for  the  transportation  of  per- 
sons or  property,  or  for  any  service  in  con- 
nection therewith,  between  any  points  as  to 
which  a  joint  rate  Is  named  thereon  than 
specified  in  the  schedule  filed  by  the  conmiis- 
sion  in  force  at  the  time.  It  has  been  held 
that  the  words  "between  two  points"  do 
not  limit  such  section  to  points  on  the  es- 
tablished route,  but  that  the  section  prohib- 
ited the  transportation  of  property  between 
terminals  in  different  states  at  a  greater  or 
less  rate  than  the  established  rate,  without 
reference  to  routes.  U.  S.  r.  Pennsylvania 
R.  Co.,  (1907)  163  Fed.  625. 

Reservation  by  initial  carrier  of  right  to 
route  freight.  —  Nothing  in  the  provisions  of 
this  section  requiring  joint  traffic  rates,  when 
agreed  upon,  to  be  filed  with  the  Interstate 
Commerce  Commission,  and  made  public 
when  required,  and  empowering  the  commis- 
sion to  prescribe  forms  of  schedules  of  such 
rates,  forbids  the  adoption  by  common  car- 
riers, as  part  of  an  agreement  for  a  through 
rate  from  California  to  the  East,  for  oranges 
and  other  citrus  fruits,  of  a  rule  under  which 
the  right  of  routing  beyond  its  own  terminal 
is  reserved  to  the  initial  carrier  as  the  con- 
dition of  guaranteeing  the  through  rates  to 
the  shipper,  where  such  rule  has  served,  as 
was  intended,  to  break  up  rebating  by  the 
connecting  lines,  and  in  its  practical  opera- 
tion the  actual  routing  is  generally  concede4 
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to  the  shipper,  and  his  requests  to  divert 
shipments  en  route  are  usually  allowed. 
Southern  Pac.  Co.  r.  Interstate  Commerce 
Commission,  (1906)  200  U.  S.  53G,  26  S.  Ct. 
330,  50  U.  S.  (L.  ed.)   585. 

kignt  to  receive  fteight.  —  It  has  been  held 
that  it  is  only  the  "  biisiness  "  of  a  common 
carrier  which  cannot  be  exercised  without 
filing  rates,  and  that  a  railroad  company  .is 
not  prohibited  from  receiving  freight  for 
transportation  to  another  state  by  the  fact 
that  no  through  route  and  joint  rates  had 
been  established  between  the  points  of  ship- 
ment and  delivery.  Reid  r.  Southern  R. 
Co.,  (1910)   153  N.  C.  490,  69  S.  E.  618. 

ihtough  tates  under  joint  schedules.  —  In 
U.  S.  V.  Wood,  (1906)  145  Fed.  405,  it  ap- 
peared that  through  shipments  of  iroil  pipe 
were  made  from  points  in  New  Jersey  and 
Pennsylvania  to  Winnipeg,  Can.,  part  over  the 
Baltimore  and  Ohio  railroad  and  part  over  the 
Philadelphia  and  Reading  to  the  Great  Lakes; 
thence  by  the  Mutual  Transit  Company,  a 
water  carrier,  to  Duluth;  and  thence  by  the 
Great  Northern  railway  and  its  connections. 
There  was  no  through  joint  rate  filed  or  pub- 
lished, but  there  was  a  joint  rate  of  2.AV2 
cents  per  one  hundred  pounds  between  the 
initial  points  and  Duluth  published  and  filed 
by  participating  carriers,  and  one  of  twenty- 
five  cents  per  one  hundred  between  Duluth 
and  Winnipeg  filed  by  the  Great  Northern 
Railway  Company.  It  was  held  that  the  law- 
ful rate  for  the  through  carriage  was  tfie 
sum  of  such  two  rates,  or  49%  cents  per 
hundred,  and  that  under  the  interstate  com- 
irierce  law  heithfer  line  over  Which  the  ship- 
ments passed  could  laMully  charge  a  greater 
or  less  sum  than  was  specified  in  the  filed 
and  published  schedule  of  rates  td  which  it 
was  a  prtrty. 

Demand  equal  to  collection.  —  Uhder  the 
provisibh  that  no  carrier  shall  chtirge,  de- 
mand, fcollect,  or  receive  a  greater  or  less 
compensation  for  service  than  the  rates,  fares, 
and  charges  specified  in  the  tariff  filed  and 
ill  effect  at  the  time,  a  wilful  demand  of 
nlore  than  the  tariff  rates  by  a  carrier  is  of 
equal  Criminality  with  an  actual  collection 
thereof.  U.  S.  v,  Texas,  etc.,  R.  Co.,  (1911) 
185  Fed.  820. 

A  rate  oh  lumber  was  held  to  cover  cross - 
ties.  American  Tie,  etc.,  Co.  v.  Kansas  City 
Southern  R.  Co.,  (C.  C,  A.  1909)  175  Fed.  28. 

Departure  from  published  rate.  —  Where  a 
tariff  has  been  established  on  a  commodity 
fbr  a  through  interstate  shipment,  as  pro- 
vided by  this  section,  there  can  be  no  de- 
pal'ture  therefrom  unless  made  according  to 
liiw.  U.  S.  V.  Pennsylvania  R.  Co.,  (1907) 
153  Fed.  6^5. 

Separate  rates  for  icing  cars.  —  It  seems 
that  a  raili'oad  company  engaged  in  inter- 
state commerce  in  its  schedules  of  rates  and 
classifications  filed  with  the  Interstate  Com- 
merce Cotnmission  may  stat«  separately  its 
rate  for  the  carriage  of  ordinary  commodities 
bi  a  particular  class  and  its  charge  for  icing 
6ar8  when  commodities  of  the  same  class  are 
of  a  ciiardcter  requiring  tb  be  shipped  under 
refrigeration,  and  that  its  collection  of  both 
phai*g^s  wheh  refrigferation  is  used  is  lawful, 


provided  they  are  each  reasonable  and  do 
not  cover  double  compensation  for  the  same 
service.  Knudsen-Ferguson  Fruit  Co.  p. 
Michigan  Cent.  R.  Co.,  (C.  C.  A.  1906)  148 
Fed.  968. 

Storage  charges.  —  WTiere  a  carrier  gave 
notice  of  the  arrival  of  freight  before  it  had 
so  placed  the  cars  that  the  freight  could  be 
delivered  to  the  consignees,  and  thereafter 
attempted  to  charge  storage  while  the  cars 
remained  in  its  possession  as  the  carrier,  in 
addition  to  the  freight  rates  it  was  author- 
ized to  charge  under  its  published  tariffs,  it 
WMs  held  that  there  was  a  wilful  violation  of 
the  provisions  of  the  Interstate  Commerce 
Act,  providing  that  no  carrier  shall  charge, 
demand,  or  collect  different  compensation  for 
service  than  the  rates  specified  in  the  tariff 
filed.  U.  S.  V.  Texas,  etc.,  R.  Co.,  (1911)  185 
Fed.  820. 

Applicability  of  through  rates  td  other  car- 
riers.—  Where  a  railroad  accepts  freight  for 
shipment  to  a  point  not  on  its  route,  another 
road  passing  through  the  same  place,  and  to 
the  destination  of  the  shipment,  is  not  jus- 
tified in  refusing  to  accept  the  shipment  at 
its  regular  published  rate  from  the  first 
road,  by  the  fact  that  there  is  no  agreement 
between  the  two  companies  for  a  joint 
through  rate,  notwithstanding  this  section 
relating  to  publication  of  joint  tariffs. 
Texas,  etc.,  R.  Co,  v.  Texas  Short  Line  R.  Co., 
( 1904)  35  Tex.  Civ.  App.  387,  80  S.  W.  567. 

Acceptance  at  -through  rates  when  no 
through  rates  ptiblished.  —  \Miere  a  railroad 
accepts  freight  for  shipment  to  a  point  not 
on  its  route,  though  it  has  published  no 
through  rate,  wherfe  there  is  a  railroad  pass- 
ing through  the  same  place  and  to  the  des- 
tination, the  road  accepting  the  shipment 
may  charge  the  rate  published  by  the  other, 
and  need  not  char^^e  a  combination  of  local 
rates.  Texas,  etc.,  R.  Co.  r.  Texas  Short  Line 
R.  Co.,  (1904)  35  tex.  Civ.  App.  387,  80  S. 
W.  567. 

Printing,  filing,  and  {costing  schedule  of 
rates.  —  AMiere  a  carrier  makes  its  schedule 
of  rates  and  files  them  with  the  Interstate 
Commerce  Cotnmission,  which  approves  and 
promulgates  them  as  required  by  the  Inter- 
state Commerce  Act,  the  carrier  and  shipper 
must  observe  them,  and  any  known  departure 
therefrom  will  subject  the'm  to  a  fine^  Illi- 
nois Cent.  tl.  Co.  V.  Henderson  Elevator  Co., 
(Ky.  1910)   127  S.  W.  779. 

In  an  indictment  charging  a  shipper  with 
having  received  from  a  railroad  company  a 
rebate  or  concession  in  violation  of  this  Act. 
whereby  oil  was  transported  for  it  in  inter- 
state commerce  at  a  less  rate  than  that 
named  in  the  tariffs  published  and  filed  by 
the  railroad  company,  an  averment  thfit  such 
company  established,  published,  and  filed  a 
rate  on  oil  between  Chicago  and  St.  Louis  of 
nineteen  and  one-half  cents  per  hundred 
pounds  is  hot  sustained  by  prt>of  that  its 
schedules  namfed  only  the  rate  over  its  o^ti 
line  from  Chicago  to  East  St.  Louis  at  Eigh- 
teen cents,  and  that  the  tariff  on  connecting 
lines  between  East  St.  Lotiis  and  St.  Louis 
was  one  and  one-half  cents.  U.  S.  r.  Stand- 
ard Oil  Co.,  (1909)  170  Fed,  988, 
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fd.  to,  p.  827,  Bbe.  ft.  INTERSTA  TE  COMMERCE,  Vol.  III,  p.  ?33,  eeo.  8. 


Jece^iiiy  for  posiitig,  —  Under  this  sec- 
tion, requiring  carriers  to  file  freight  rate 
schedules  with  the  Interstate  Commierce  Com- 
mission and  to  post  them  in  railway  stations, 
and  providing  that  changes  in  rates  shall  not 
take  effect  until  after  thirty  da\^8'  notice  to 
the  commission  and  to  the  public  in  the  same 
way,  a  rate  filed  with  the  cdhimissioh  is  put 
in  force,  though  not  so  posted,  as  affecting 
the  Circuit  Court's  jurisdiction  to  enjoin  it. 
Wickwire  Steel  Co.  v.  Ne\r  York  Cent.,  etc., 
R.  Co.,  (C.  C.  A.  1910)  181  Fed.  316. 

Interstate  freight  rates  are  established 
when  a  schedule  thereof  is  filed  by  a  carrier 
with  the  Interstate  Commerce  Commission 
and  copies  are  furnished  by  the  railway  com- 
pany to  its  freight  offices,  although  such 
rates  may  not  be  "  posted  "  as  required  by 
this  section,  which  is  not  made  a  condition 
precedent  to  the  establishment  and  putting 
in  force  of  the  tairiff  of  rated,  but  is  a  provi- 
sion based  upon  the  existence  of  an  estab- 
lished rate,  which  has  for  its  object  the  af- 
fording of  special  facilities  to  the  public  for 
ascertaining  the  rates  actually  in  force. 
Texas,  etc.,  R.  Co.  v.  Cisco  Oil  Mill,  (1907) 
204  U.  S.  450,  27  S.  Ct.  358,  51  U.  S.  (L.  ed.) 
562.  Compare  Wabash  R.  Co.  v.  Sloop,  (1906) 
200  Mo.  198,  98  S.  W.  607;  Chicago,  etc.,  R. 
Co.  r.  Gardner,  (Tex.  1905)   86  S.  W.  793. 

Xecessity  for  filing  at  station.  —  Under  thia 
section  it  is  not  sufficient  that  the  rates  are 
filed  with  the  Interstate  Commerce  Commis- 
sion, but  they  miist  be  on  file  at  the  station 
or  with  the  agent  of  the  common  carrier,  in 
order  to  justify  a  rate  of  siich  carrier.  Pecos 
River  R.  Co.  r.  Iteynolds  Cattle  Co.,  (Tex. 
1011)  135  B.  W.  16^. 

Effect  of  sdiedjile  on  cohtiraicts  for  trans- 
portatibk  — To  the  danie  effect  as  the  first 
paragraph  of  the  original  note,  see  Balti- 
more, etc.,  R.  Co.  V.  New  Albany  Box,  etc., 
Co..  (Ind.  1911)  94  N.  E.  906;  Melody  v. 
Great  Northern  R.  Co.,  (N.  D.  1910)  127  N. 
W.  543.  See  also  under  this  title,  1909  Supp., 
p.  26b,  d^.  2. 

Ooihmon  carriers  df  freight,  having  adopted 
eliissification  dh^ts  fixing  transportation 
ebarget,  and  having  filed  the  same  with  the 
Interstate  Comtherce  Cbmmission,  arc,  as  well 


as  the  shippers,  boUnd  thereby;  and  contracts 
between  such  carriers  and  shippers  are  pre- 
sumed to  be  governed  by  the  classification 
sheet  in  force  at  the  date  of  shipment.  Sniith 
r.  Great  Northern  R.  Co.,  (1906)  15  N.  D. 
195,  107  N.  W.  56. 

In  September,  1901,  it  was  not  unlawful 
for  a  connecting  railroad  line  to  make  a 
joint  rate  with  a  shipper  for  tlie  transportrt- 
tion  of  grain  from  one  stato  to  another,  and 
a  contract  of  this  character  was  valid  and 
binding  upon  the  parties  thereto  if  there  was 
no  established  rate  under  the  provisions  of 
this  section  in  force  which  applied  to  such 
traffic.  Kansas  City  Southern  R.  Co.  v.  C. 
H.  Albers  Commission  Co.,  (1908)  79  Kan. 
59,  99  Pac.  820. 

Where  a  railroad,  in  compliance  with  the 
Interstate  Commerce  Act,  filed  with  the  In- 
terstate Commerce  Commission  a  printed 
schedule  of  tariffs  showing  rates  of  freight 
then  in  force,  but  in  a  contract  of  shipment 
no  rate  was  fixed  verbally  or  in  writing,  and 
no  allusion  made  to  a  reduced  rate,  the  bill 
of  lading  being  silent  as  to  the  rate,  it  was 
held  that  no  presumption  obtained  that  the 
shipper  knew  a  reduced  rate  was  charged  be- 
cause the  printed  receipt  contained  a  clause 
limiting  the  road's  liability,  so  as  to  exon- 
erate it  from  liability  for  loss  of  the  freight 
through  negligence.  Phoenix  Powder  Mfg.  Co, 
r.  Wabash  R.  Co.,  (1906)  190  Mo.  663,  94 
S.  W^  235.  See  also  Phoenix  Powder  Mfg.  Co. 
r.  Wabash  R.  Co.,  (1906)  120  Mo.  App.  566, 
97  S.  W.  256. 

Failure  to  publish  rate.  —  Under  this  sec- 
tion it  has  been  held  that  a  contract  by  a  rail- 
road  company  to  charge  no  greater  rate  from 
a  certain  factory  to  competitive  points  than 
was  charged  from  certain  other  places,  and 
to  maintain  a  "  milling  in  transit "  agree- 
ment, was  not  illegal  on  its  face,  in  the  ab- 
sence of  any  showinc  that  the  rates  fixed  by 
the  contract  were  different  from  those  ap- 
proved by  the  commissions,  or  that  rates  had 
been  submitted  to  the  commissions  at  all  be- 
fore the  contract  was  made.  Laurel  Cotton 
Mills  r.  Gulf,  etc.,  R.  Co.,  (1904)  84  Miss. 
339,  37  So.  134. 


Vol.  Ill,  p.  832,  sec.  7. 

Limitation  of  liability  in  intexatate  car- 
xixge.  —  The  refusal  of  a  state  court  to  limit 
the  liability  of  a  common  carrier  for  its  neg- 
ligence in  the  execution  bf  a  contract  for  in- 
terstate carriage  to  the  valuation  agreed  upon 
dr)p8  not  contravene  the  various  provisions  of 
this  Act,   making   it   obligatory   to   provide 

Vol  III,  p.  833,  see.  8. 

Nebetsity  for  payment  tmder  protest.  —  To 
entitle  a  shipper  to  inaintain  an  action 
against  a  railroad  company  to  recover  dam- 
ages for  being  unjustly  discriminated  against 
in  rates,  it  is  not  necessary  that  he  should 
have  paid  the  freight  charged  under  protest. 
Pennsvlvahia  R.  Co.  r.  International  Coal 
3lln.  Co.,  (1909)  173  Fed.  1,  97  C.  C.  A.  383; 


proper  facilities  for  interstate  carriage  of 
freight,  and  preventing  carriers  from  obstruct- 
ing continuous  shipments  on  interstate  lines. 
Pennsylvania  R.  Co.  v.  Hughes,  (1903)  191 
X^.  S.  477,  24  S.  Ct  132,  48  U.  S.  (L,  ed.) 
268. 
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Mitchell  Coal,  etc.,   Co.  v.  Pennsylvania  R. 
CO.,  (1910)   181  Fed.  403. 

Action  against  initial  carrier  for  damage  by 
connecting  carrier.  —  Sections  8  and  9  do  not 
apply  to  the  liability  oi  an  initial  carrier 
under  section  20  of  this  Act,  as  amended  by 
the  Hepburn  Act  (Act  June  29,  1906,  ch. 
3591,  stc,  7,  34  Stit.  L,  595,  1909  Supp.  Fed^ 


vpi.  Ill,  p.  8S8,  tM.  t.    '    INTERS  TA  TE  COMMERCE.        Vol.  ill.  p.  8S8,  no.  t. 


Stat.  Annot.  271),  for  injuries  to  property 
white  in  the  possession  of  a  connecting  car- 
rier, notwithstanding  any  provision  in  the 
contract  of  carriage  to  the  contrary.  St. 
Louis,  etc.,  R.  Co.  t;.  Heyser,  (1910)  05  Ark. 
412,  130  S.  W.  562. 

Damages.  —  In  an  action  against  a  railroad 
company  under  this  section  to  recover  dam- 
ages for  discrimination  in  rates  charged  on 
coal  from  the  mines  in  violation  of  section 
2  of  this  Act,  it  was  held  that  the  plaintiff 
was  entitled  only  to  recover  for  such  dis- 
crimination as  gave  his  competitor  an  unfair 
advantage  in  the  same  market.  Mitchell 
Coal,  etc.,  Co.  i?.  Pennsylvania  R.  Co.,  (1910) 
181  Fed.  403. 

Where  a  statement  of  claim  alleges  dam- 
ages in  certain  sums  per  ton  on  shipments 
from  different  mines,  recovery  is  limited  to 
such  sums.  Mitchell  Coal,  etc.,  Co.  r.  Penn- 
sylvania R.  Co.,  (1910)   181  Fed.  403. 

In  an  action  by  a  coal  mining  company 
against  a  railroad  company  to  recover  dam- 
ages because  of  discrimination  in  rates  made 
in  favor  of  other  shippers  between  the  same 
terminals,  the  measure  of  damages  recover- 
able is  the  difference  between  the  amount 
paid  by  plaintiff  and  the  amount  it  would 
have  paid  at  the  lowest  rate  charged  on  any 
other  shipments  carried  under  substantially 
the  same  circumstances  and  conditions  during 
the  same  time,  and  not  the  difference  between 
the  rates  paid  by  it  and  the  average  rate  paid 
by  any  other  shipper.  Pennsylvania  R.  Co. 
r.  International  Coal  Min.  Co.,  (1909)  173 
Fed.  1,  97  C.  C.  A.  383. 

Ground  of  recovery,  —  To  support  an  action 
by  a  shipper  against  a  carrier  under  this 
section  he  must  show  either  that  there  has 
been  some  unreasonable  or  excessive  charge 
imposed    or    some    unlawful    discrimination 


practiced  against  him  by  which  he  has  been 
pecuniarily  damaged,  and  he  cannot  recover, 
on  a  merely  technical  construction  of  the 
law,  because,  in  addition  to  the  ordinary 
schedule  rate,  an  extra  charge  for  icing  ser- 
vice, also  shown  by  the  sch^ules,  but  sepa- 
rately, has  been  collected  from  him,  where 
such  charge  is  not  shown  to  be  unreasonable 
and  has  not  been  so  held  by  the  Interstate 
Commerce  Commission.  Enudsen- Ferguson 
Fruit  Co.  t7.' Michigan  Cent.  R.  Co.,  (C.  C.  A. 
1906)   148  Fed.  968. 

Connecting  carriers.  —  A  connecting  carrier 
which  takes  the  cars  as  they  are  delivered  to 
it  by  the  initial  carrier  is  not  liable  for  a 
discrimination  in  favor  of  shippers  of  oil  in 
tank  cars  and  against  shippers  of  oil  in  bar- 
rels which  may  be  practiced  by  the  initial 
carrier,  merely  because  such  connecting  car- 
rier has  participated  in  the  adoption  of  a 
joint  through  rate  for  barrel  shipments, 
which  is  in  itself  reasonable,  although  by  this 
section  a  carrier  which  "  shall  do,* cause  to  be 
done,  or  permit  to  be  done,  any  act,  matter, 
or  thing  in  this  Act  prohibited  or  declared  to 
be  unlawful,"  shall  be  liable  to  the  full 
amount  of  the  damages  sustained  by  one  in- 
jured thereby.  Penn  Refining  Co.  r.  Western 
New  York,  etc.,  R.  Co.,  (1908)  208  U.  S.  208, 
28  S.  Ct.  268,  52  U.  S.  (L.  ed.)  456,  affirming 
(C.  C.  A.  1905)   137  Fed.  343. 

Limitation  of  actions.  — The  Mississippi 
statute  (Annot.  Code  1892,  sec.  2741)  provid- 
ing that  actions  to  recover  a  forfeiture  or 
penalty  on  a  penal  statute  shall  be  brought 
within  one  year  has  no  application  to  an  ac- 
tion in  the  federal  court  against  a  common 
carrier  to  recover  damages  for  discrimination 
in  violation  of  this  Act.  Carter  v.  New  Or- 
leans, etc.,  R.  Co.,  (C.  C.  A.  1906)  143  Fed. 
99. 


Vol.  Ill,  p.  833,  sec.  9. 

Jurisdiction  of  federal  courts.  — The  fed- 
eral courts  have  exclusive  jurisdiction  of  all 
suits  arising  under  this  section.  Northern 
Pac.  R.  Co.  V.  Pacific  Coast  Lumber  Manu- 
facturers' Assoc.,  (1908)  165  Fed.  1,  91  C. 
C.  A.  39;  Union  Pac.  R.  Co.  r.  Oregon,  etc., 
Lumber  Manufacturers'  Assoc.,  (1908)  165 
Fed.  13,  91  C.  C.  A.  51. 

Jurisdiction  of  state  courts.  —  To  the  same 
effect  as  the  original  note,  Gulf,  etc.,  R.  Co. 
V.  Moore,  (1904)  98  Tex.  302,  83  S.  W.  362. 
Compare  St.  Louis,  etc.,  R.  Co.  t*.  Heyser, 
(1910)  95  Ark.  412,  130  S.  W.  562. 

The  Interstate  Commerce  Act  is  a  part  of 
the  law  of  the  state  and  enforceable  in  its 
courts  when  rights  under  it  arise  as  inci- 
dents of  a  trial.  McElvain  r.  St.  Louis,  etc., 
R.  Co.,  (1910)  151  Mo.  App.  126,  131  S.  W. 
736. 

While  the  federal  courts  have  exclusive 
jurisdiction  of  all  actions  based  on  specific 
remedies  given  by  this  Act  under  sections  8 
and  9  thereof,  nevertheless,  after  adjudica- 
tion by  the  Interstate  Commerce  Commission, 
a  state  court  has  jurisdiction  of  a  suit  at 
common  law  brought  against  the  carrier  to 
reooyer  the  excess  of  freights  paid  on  inter- 
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state  shipments;  such  right  of  action  being 
preserved  to  the  shipper  by  section  22  of  said 
Act.  Kansas  City  Southern  R.  Co.  v.  0.  H. 
Albers  Commission  Co.,  (1908)  79  Kan.  59, 
99  Pac.  819;  Robinson  f?.  Baltimore,  etc.,  R. 
Co.,  (1908)  64  W.  Va.  406,  63  S.  E.  323. 

In  Banner  r.  Wabash  R.  Co.,  (1906)  181 
la.  405,  108  N.  W.  759,  it  appeared  that  the 
plaintiff  shipped  from  one  state  to  another 
certain  goods  and  sixteen  head  of  stock  in 
an  emigrant  car,  the  railroad's  rules  fixing 
the  rate  for  such  cars,  limiting  the  number 
of  head  of  stock  to  be  shipped  in  one  car  to 
ten,  and  providing  that  the"  freight  charged 
for  animals  in  excess  of  said  number  should 
be  at  a  certain  rate,  establishing  an  arbitrary 
weight  in  which  the  computation  should  be 
made.  Six  of  the  cattle  were  calves  weig^hing 
about  three  hundred  pounds  each,  ai^d  before 
plaintiff  was  permitted  to  remove  his  prop- 
erty from  the  car  he  was  compelled  to  pay  the 
car  load  price  of  a  car  of  stock  between  the 
points  of  carriage  in  addition  to  the  charge 
for  an  emigrant  car.  There  was  nothing  in 
the  schedules  or  classification  shown  author- 
izing a  charge  for  such  arbitrary  weight.  It 
was  held  that  the  state  court  had  juriadfctioii 


T«L  III.  F.  iss,  tee.  9.        INTERSTA  TE  COMMERCE.        Vol.  Ill,  p.  tss,  m.  9. 


of  an  action  to  recover  the  amount  so  paid 
b}r  plaintiff,  the  suit  not  being  one  to  recover 
an  oTereharge  under  the  Interstate  Commerce 
Act  but  to  recover  back  a  wholly  unjust  and 
anaiithon7^d  exaction  demanded  and  col- 
lected not  only  in  violation  of  the  Act  itself, 
bat  in  violation  of  the  contract  made  with 
plaintiff. 

Orcreharges,  jurisdiction  of  actions  to  re- 
coTer  which  is  given  to  federal  tribunals  by 
this  section,  are  such  a^  grow  out  of  a  charge 
in  excess  of  a '  carrier's  rates  as  fixed  by 
schedules,  filed,  published,  and  posted,  as  re- 
qnired  by  section  6;  so  that  where  no  such 
Bchediiles  have  been  posted,  and  the  over- 
charge is  merely  one  in  excess  of  the  rate 
agreed  on  with  the  shipper,  action  therefor 
mav  be  maintained  in  the  state  courts.  Wa- 
bash R.  Co.  X,  Sloop,  (1006)  200  Mo.  198,  08 
S.  W.  607. 

A  state  court  has  jurisdiction  of  an  action 
baaed  upon  a  carrier's  common- law  duties  to 
furnish  facilities  for  shipping,  although  the 
damage  was  caused  by  the  act  of  a  carrier 
eqgaged  in  interstate  business,  where  the  ac- 
tion was  not  brought  under  the  Interstate 
Commerce  Act.  Pittsburgh,  etc.,  R.  Co.  r. 
Wood,  (1908)  45  Ind.  App.  1,  84  N.  E.  1009. 

The  question  of  jurisdiction  between  the 
state  and  federal  courts  is  to  be  determined 
by  the  averments  of  the  petition,  and  not  by 
the  federal  questions  presented  defensively  by 
the  answer.  St.  Louis,  etc.,  tl.  Co.  r.  Roff 
Oil,  etc.,  Co.,   (Tex.  1910)    128  S.  W.  1194. 

fiactien  (tf  remedies.  —  Where  the  plaintiff 
elected  to  proceed  by  a  complaint  to  the  com- 
mission, it  was  held  that  he  was  thereafter 
confined  to  the  remedy  provided  by  this  sec- 
tion. Western  New  York,  etc.,  R.  Co.  v,  Penn 
Beflning  Co.,  (1905)  137  Fed.  343,  70  C.  C. 
A.  23,  nffiTmed  (1908)  208  U.  S.  208,  28  S. 
Ct  268,  52  U.  S.   (L.  ed.)   456. 

Paitiet.  —  Where  there  has  been  a  prelimi- 
nary inquiry  and  finding  by  the  Interstate 
(Commerce  Commission  on  the  question  of 
ulawfnl  discrimination,  a  suit  against  the 
carrier  may  be  maintained  by  the  govern- 
ment U.  S.  r.  Michigan  Cent.  R.  Co.,  (1908) 
122  Fed.  544. 

Ifeceivera.  —  Since  execution  cannot  issue 
against  the  property  of  a  railroad  company 
hi  the  hands  of  a  receiver  appointed  by  a 
federal  court  to  enforce  a  judgment  for  dam- 
ages sustained  by  the  charge  of  discriminat- 
ing freight  rates  In  violation  of  the  Interstate 
Commerce  Act,  the  receiver  as,  such  should 
not  be  joined  with  other  railroad  companies 
constituting  a  through  route,  against  which 
the  judgment  would  constitute  a  personal  lia- 
bility, to  be  enforced  by  execution  at  law. 
Western  New  York,  etc.,'  R.  Co.  v.  Penn  Re- 
ibing  Co.,  (1905)  137  Fed.  S43,  70  C.  C.  A. 
23,  afftrvteii  (1908)  208  U.  S.  208,  28  S.  Ct. 
268,  52  U.  8.  (L.  ed.)  456. 

leasee.  —  Where  a  lesdee  railroad  company 
operated  a  part  of  a  through  route  over  which 
oil  was  transported  under  an  alleged  dis- 
criminating rate,  but  was  not  a  party  to  a 
proceeding  before  the  Interstate  Commerce 
CoBmisslon  to  recover  reparation,  an  order 
in  favor  of  petitioners  including  discriminat- 
ing freight  charges  by  such  lessee  company 


was  neither  conclusive  nor  effective  as  to  it. 
Western  New  York,  etc.,  R.  Co.  v.  Penn  Re- 
fining Co.,  (1906)  137  Fed.  343,  70  C.  C.  A. 
23,  affirmed  (1908)  208  U.  S.  208,  28  S.  Ct. 
268,  52  U.  S.  (L.  ed.)  456. 

Pleading.  —  Where  a  count  in  a  complaint 
against  an  interstate  carrier  alleged  a  dis- 
crimination in  rates  against  the  plaintiff,  in 
that  the  defendant  charged  plaintiff  the  full 
tariff  rates  and  permitted  plaintiff's  com- 
petitors by  a  device  to  transport  their  sim- 
ilar products  at  a  lower  rate,  it  was  held  to 
state  a  cause  of  action  for  violating  section 
2  of  this  Act,  and  was  therefore  not  demur- 
rable, though  it  also  insufficiently  attempte<l 
to  allege  a  combination  or  conspiracy,  on  de- 
fendant's part,  with  certain  other  railroads 
to  restrain  trade,  and  to  recover  treble  dam- 
ages under  the  Sherman  Anti-trust  Act  (Act 
July  2,  1890,  ch.  647,  26  Stat.  L.  209,  7  Fed. 
Stat.  Annot.  336 ) .  American  Union  Coal  Co. 
t\  Pennsylvania  R.  Co.,  (1908)   169  Fed.  278. 

Limitation  of  actions.  —  Two  methods  of 
procedure  are  prescribed  for  the  recovery  of 
damages  for  violation  of  the  interstate  com- 
merce law:  One  by  this  section,  by  an  ac- 
tion at  law,  and  the  other  by  complaint  to 
the  Interstate  Commerce  Commission  under 
sections  14,  15,  16,  as  amended  by  Act  June 
29,  1906,  ch.  3591,  sees.  3,  4,  5,  34  Stat.  L. 
589,  590,  1909  Supp.  Fed.  Stat.  Annot.  264, 
265,  268,  and  the  provision  of  section  16  as 
so  amended,  that  ''all  complaints  for  the  re- 
covery of  damages  shall  be  filed  with  the  com- 
mission within  two  years  from  the  time  the 
cause  of  action  accrues,"  is  merely  a  limita- 
tion as  to  time  upon  the  second  method,  and 
does  not  deprive  a  party  injured  of  the  right 
to  sue  at  law.  Lyne  v,  Delaware,  etc.,  R.  Co., 
(1008)   170  Fed.  847. 

Burden  of  proof.  —  In  a  suit  against  a  rail- 
road for  breach  of  a  contract  to  transport 
freight  at  a  certain  rate,  the  burden  is  not 
on  plaintiff  to  show  that  the  contract  rate 
had  been  filed  with  the  Interstate  Commerce 
Commission,  as  required  by  section  6.  Laurel 
Cotton  Mills  r.  Gulf,  etc.,  R.  Co.,  (1904)  84 
Miss.  339,  37  So.  134. 

Action  for  damages  for  preference  to  other 
shippers.  —  A  shipper  may  maintain  an  action 
at  law  under  this  section  to  recover  damages 
from  an  interstate  railroad  company  because 
of  the  giving  of  a  preference  or  advantage  to 
another  shipper  by  permitting  him  to  keep 
cnrs  on  its  terminal  tracks  without  payment 
of  the  charges  fixed  by  its  schedules  while 
denying  the  same  right  to  plaintiff.  Lyne  V. 
Delaware,  etc..  R.  Co.,   (1908)   170  Fed.  847. 

Production  of  corporate  books.  —  A  corpo- 
ration cannot  refuse  to  produce  its  books  in 
an  action  against  it  to  recover  damages  for 
a  violation  of  Interstate  Commerce  Act  on  the 
ground  the  evidence  therein  may  incriminate 
it.  International  Coal  Min.  Co.  V.  Pennsyl- 
vania R.  Co.,  (1907)   162  Fed.  557. 

Action  by  commission  us  condition  prece- 
dent to  recovery  of  tmreaaonable  rate.  —  In 
Texas,  etc.,  R.  Co.  r.  Abilene  Cotton  Oil  Co., 
(1907)  204  U.  S.  426,  27  S.  Ct.  350,  51  U. 
S.  (L.  ed.)  553,  a  leading  case,  it  was  held 
that  a  shipper  cannot  maintain  an  action 
against   a  common  carrier   to  obtain   relief 
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from  an  alleged  unreasonable  freight  rate  ex- 
acted from  him  for  an  interstate  shipment, 
without  reference  to  any  previous  action  by 
the  Interstate  Commerce  Commission,  where 
such  rate  has  been  filed  with  that  commission 
and  promulgated  as  provided  by  this  Act,  and 
is  the  rate  which  it  is  the  duty  of  the  car- 
rier, under  the  Act,  to  enforce  against  ship- 
pers until  changed  in  accordance  with  the 
provisions  of  that  statute,  since  the  independ- 
ent right  of  an  individual  originally  to  main- 
tain actions  to  obtain  pecuniary  redress  for 
violations  of  the  Act,  conferred  by  section  9, 
must  be  confined  to  such  wrong  as  can,  con- 
sistently with  the  context  of  the  Act,  be  re- 
dressed without  previous  action  by  the  com- 
mission, and  the  provision  of  section  22,  that 
nothing  therein  "shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provisions  of 
this  Act  are  in  addition  to  such  remedies," 
cannot  be  construed  as  continuing  in  ship- 
pers a  common-law  right,  the  continued  ex- 
istence of  which  would  be  absolutely  incon- 
sistent with  the  provisions  of  the  statute.  In 
the  course  of  the  opinion  Mr.  Justice  White 
said :  "If,  without  previous  action  by  the 
oommission,  power  might  be  exerted  by  courts 
and  juries  generally  to  determine  the  reason- 
ableness of  an  established  rate,  it  would  fol- 
low that,  unless  all  courts  reached  an  identi- 
cal conclusion,  a  uniform  standard  of  rates 
in  the  future  would  be  impossible,  as  the 
standard  would  fiuctuate  and  vary,  dependent 
upon  the  divergent  conclusions  reached  as  to 
reasonableness  by  the  various  courts  called 
upon  to  consider  the  subject  as  an  original 
question.  Indeed,  the  recognition  of  such  a 
right  is  wholly  inconsistent  with  the  admin- 
istrative power  conferred  upon  the  commis- 
sion, and  with  the  duty,  which  the  statute 
casts  upon  that  body,  of  seeing  to  it  that  the 
statutory  requirement  as  to  uniformity  and 
equality  of  rates  is  observed.  Equally  ob- 
vious is  it  that  the  existence  of  such  a  power 
in  the  courts,  independent  of  prior  action  by 
the  commission,  would  lead  to  favoritism,  to 
the  enforcement  of  one  rate  in  one  jurisdic- 
tion and  a  different  one  in  another,  would 


destroy  the  prohibitions  against  preferences 
and  discrimination,  and  afford,  moreover,  a 
ready  means  by  which,  through  collusive  pro- 
ceedings, the  wrongs  which  the  statute  was 
intended  to  remedy  could  be  successfully  in- 
flicted.    Indeed,  no  reason  can  be  perceived 
for  the  enactment  of  the  provision  endowinii[ 
the   administrative   tribunal   which  the  Act 
created  with  power,  on  due  proof,  not  only  to 
award  reparation  to  a  particular  shipper,  but 
to  command  the  carrier  to  desist  from  viola- 
tion of  the  Act  in  the  future,  thus  compelling 
the  alteration  of  the  old  or  the  filing  of  a 
new  schedule,  conformably  to  the  action  of 
the   commission,   if  the   power   was   left  in 
courts  to  grant  relief  on  complaint  of  anj 
shipper,  upon  the  theory  that  the  established 
rate  could  be  disregarded  and  be  treated  as 
unreasonable,  without  reference  to  previous 
action  by   the  commission   in  the  premises. 
This  must  be,  because,  if  the  power  existed  in 
both  courts  and  the  conunission  to  originally 
hear  complaints  on  this  subject,  there  might 
be   a   divergence  between  the  action  of  the 
commission  and  the  decision  of  a  court.    In 
other  words,  the  established  schedule  might 
be  found  reasonable  by  the  commission  in  the 
first  instance  and  unreasonable  by  a  court 
acting  originally,  and  thus  a  conflict  would 
arise  which  would  render  the  enforcement  of 
the    Act    impossible."     See   also   Morrisdalr 
Coal  Co.  r.  Pennsylvania  R.  Co.,  (1910)  183 
Fed.  929,  106  C.  C.  A.  269;   Sandusky-Port- 
land  Cement  Co.  r.  Baltimore,  etc.,  R.  Co.. 
(C.  C.  A.   1911)    187  Fed.  583;  Robinson  r. 
Baltimore,  etc.,  R.  Co.,  (1908)  64  W.  Va.  406, 
63  S.  E.  323. 

Appeal.  —  The  law  allows  no  appeal  from 
or  writ  of  error  to  review  a  decision  of  the 
Interstate  Commerce  Commission  denying  or 
awarding  reparation  for  an  alleged  violation 
of  this  Act.  Western  New  York,  etc.,  R.  Co. 
V.  Penn  Refining  Co.,  (C.  C.  A.  1905)  137 
Fed.  343,  affirmed  (1908)  208  U.  S.  208,  28 
8.  Ct.  268,  62  U.  S.  (L.  ed.)  456. 

Actions  against  initial  carrier  for  dainagf 
by  connecting  carrier.  —  See  under  this  title, 
vol.  3,  p.  833,  sec.  8. 


Vol.  Ill,  p.  835,  sec.  10. 

state  laws.  —  A  state  statute  which  is 
practically  identical  with  the  third  paragraph 
of  this  section,  except  that  the  punishment 
prescribed  by  it  is  less  severe  than  that  im- 
posed by  the  federal  law,  is  not  unconstitu- 
tional as  in  confiict  with  the  federal  law. 
Adams  Express  Co,  v.  Charlottesville  Woolen 
Mills,  (1908)   109  Va.  1,  63  S.  E.  8. 

Venue.  —  The  offense  of  failing  to  file  a 
rate  schedule  with  a  commission  is  committed 
in  Washins^ton,  where  the  commission  has  its 
office,  and  hence  must  be  prosecuted  there. 
New  York  Cent.,  etc.,  R.  Co.  t*.  U.  S.,  (1908) 
166  Fed.  267,  92  C.  C.  A.  331. 

Wilfulness.  —  A  violation  of  this  section, 
providing  that  if  a  carrier  wilfully  violates 
any  provisions  of  this  Act  it  shall  be  liable 
for  i)enaUy,  is  not  made  out  by  proof  of  an 
ovevcU^^rge  due  to  accident  o^  mist^);e,  but  is 


only  established  by  evidence  of  a  wilful  act 
or  omission.  U.  S.  r.  Texas,  etc.,  R.  Co., 
(1911)  185  Fed.  820. 

False  billing,  cUsaification,  weighiag.  etc. 
—  In  Montpelier,  etc.,  R.  Co.  v,  U.  8.,  (C.  C. 
A.  1911)  187  Fed.  271,  it  appeared  that  the 
defendant  operated  a  line  of  railroad  from 
Montpelier  to  Wells  River,  in  Vermont,  a 
distance  of  thirty-nine  miles.  By  a  joint 
tariff,  to  which  it  was  a  party,  the  rate  on 
coal  from  a  point  in  Pennsylvania  to  Mont- 
pelier was  fixed  at  $3.65  per  ton,  and  to  all 
other  pointfl  on  its  line  at  $3.80,  of  which  it 
received  75  cents  as  its  share.  The  published 
rules  also  provided  that,  where  the  point  of 
*  destination  of  a  shipment  was  between  any 
two  pomts  named  in  the  schedules,  the  rate 
should  be  the  same  as  to  the  next  more  dis- 
tant point  named,     W  yrf^,  he)4  tl^f^t   Vt^ 


\m 


?«L  in,  p!  ss»,  8a«.  10.      INTERS  TA  T£  COMMERCE.       Vol.  in,  p.  M6,  nm.  lo. 


tariff  rate  to  MontpeIi«r  should  be  construed 
Ai  ilpplyiiig  to  the  station  in  that  city,  and 
that  where  the  defendant  received  coal  for  its 
own  1186.,  which  it  received  at  such  station  and 
hauled  over  its  own  line  to  a  chute  between 
that  and  the  next  station,  although  within 
the  lidiits  of  the  city,  the  fact  that  it  had  the 
coal  billed  at  the  $3.80  rate  and  took  its 
dlriaional  share  thereof  did  not  render  it 
subject  to  prosecution  for  receiving  a  rebate, 
in  violation  of  Interstate  Commerce  Act. 

Sefoaal  to  disclose  value  of  package  — 
effect  on  ris^t  of  recovery.  —  Wliere  a  shipper 
was  asked,  and  wilfully  refused,  to  give  the 
value  of  packages,  the  value  of  each  of  which 
ezeeeded  fifty  dollars,  offered  for  interstate 
express  shipment,  knowing  that,  if  the  value 
was  disclosed,  the  shipments  could  be  trans* 
ported  only  at  an  increased  rate  proportion- 
ate to  the  value  of  the  goods,  and  by  such  re- 
fusal obtained  a  lower  rate  than  he  could 
otherwise  have  obtained,  it  was  held  that 
such  conduct  constituted  a  violation  of  the 
Interstate  Commerce  Act,  which  rendered  the 
contract  unenforceable,  so  that,  on  the  de- 
struction of  the  goods  in  the  hands  of  the 
carrier,  the  courts  would  not  aid  the  shipper 
to  recover  therefor.  Ellison  v,  Adams  Ex- 
press Co.,  (1910)  245  111.  410,  02  N.  E.  279. 

Burden  of  proof.  —  In  a  prosecution  of  an 
interstate  carrier  for  charging  a  less  rate 
for  the  transportation  of  petroleum  between 
two  special  termini  in  different  states  than' 
that  scheduled  in  a  filed  joint  tariff,  in  vio- 
lation of  section  6  of  this  Act,  the  burden  is 
on  the  government  to  show  a  common  ar- 
rangement for  a  continuous  carriage  between 
the  points  mentioned  in  the  filed  joint  tariff, 
r.  8.  r.  Pennsylvania  R.  Co.,  (1007)  153 
Fed.  e25. 

Indictment  —  For  failure  to  furnish  cars. 
—  An  indictment  against  a  railroad  company 
based   npon    section    3    of    this    Act    which 
charges   generally    that    the    defendant    did 
knowingly  and  unlawfully  grant,  give,  and 
practice  an  unreasonable  and  unjust  discrimi- 
nation in  respect   of  the   transportation  of 
property  in  interstate  commerce,  by  failing 
and  refusing  to  grant,  give,  and  furnish  to  a 
Miienlar  coal  company  its  proper  and  right- 
nil  share  and  quota  of  cars  and  motive  power, 
which  it  was  justly  and  of  right  entitled  to 
reeeiTe  from  said  defendant,  and  by  granting, 
giving,  and  furnishing  to  certain  other  coal 
companies  and  other  persons,  firms,  and  cor- 
porations more  than  their  respective  shares 
and  quota  of  cars  and  motive  power,  to  the 
undue  and  unreasonable  prejudice   and  dis- 
advantage of  the  first-named  company,  does 
not  afle^  a  violation  of  that  part  of  the  sec- 
tion relating  to  the  giving  of  an  undue  or  un- 
reasonable preference   or   advantage   to  any 
particular  person,   company,  or  locality,  or 
to  any  particular  description  of  traffic,  nor 
does  it  sufficiently  charge  that  defendant  sub- 
jected any  particular  company  or  any  par- 
ticular description  of  traflSc  to  any  undue  or 
onreasonable  prejudice  or  disadvantage,  where 
it  alleges  no  facts  showing  the  rightful  share 
or  quota  oi  cars  and  motive  power  to  whiah 
the  coal  company  charged  to  have  been  so 
pejQdioed  ^a«  entitled,  or  that  9uch  com- 
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pany  at  the  time  charged  was  prepared  to 
make  shipments  and  tendered  the  same  and 
made  demand  for  cars  and  motive  power  for 
their  transportation  in  interstate  commerce. 
U.  S.  V.  Baltimore,  etc.,  R.  Co.,  (1907)  153 
Fed.  997. 

For  unjust  di§criminQtion  under  section  2, 
—  An  indictment  against  an  interstate  car- 
rier for  discrimination,  alleging  that,  under 
a  common  arrangement  between  the  connect- 
ing carriers,  the  commodity  which  was  con- 
tained in  tank  cars  was  transported  without 
stoppage  or  interruption  and  was  accom- 
panied by  written  shipping  order,  waybills, 
and  transfer  slips  indicating  a  through  trans- 
portation, the  rate  and  place  of  destination 
was  held  to  sufficiently  allege  jMrima  facie  a 
common  arrangement  between  the  carriers  for 
a  through  shipment.  U.  S.  v.  Pennsylvania 
R.  Co.,  (1907)   163  Fed.  625. 

For  charging  less  than  schedule  rates  under 
seotion  6,  —  An  indictment  charging  shippers 
with  receiving  a  concession,  in  that  they  ac- 
cepted transportation  of  certain  freight  at  a 
less  rate  than  that  filed  with  the  Interstate 
Commerce  Commission,  but  which  failed  to 
charge  that  the  higher  rate  so  filed  had  been 
and  was  posted  as  required,  was  held  to  be 
fatally  defective.  U.  S.  r.  Miller,  (1911) 
187  Fed.  375. 

For  changing  less  than  schedule  rates  under 
section  tf.  —  Where  in  a  prosecution  against 
a  carrier  for  discrimination  in  violation  of 
the  interstate  commerce  law,  the  indictment 
alleged  that  a  common  arrangement  existed 
between  defendant  and  three  other  connecting 
carriers  named  for  a  continuous  forwarding 
of  property,  in  interstate  commerce,  between 
two  specified  points,  and  that  defendant  kept 
open  for  public  inspection  its  printed  tariff 
of  rates,  and  filed  the  same  as  required  by 
law,  with  the  allegation  that  the  shipment  in 
question  was  accompanied  by  written  ship- 
ping order,  waybills,  and  transfer  slips  show- 
ing a  continuous  shipment  between  such 
points,  it  was  held  that  it  sufficiently  charged 
the  establishment  of  a  joint  tariff  of  rates 
for  the  commodity  in  question,  without  alleg- 
ing that  all  the  connecting  carriers  concurred 
in  such  joint  rate,  or  that  it  was  filed  with 
the  Interstate  Commerce  Commission  by  their 
joint  action.  U.  S.  i\  Pennsylvania  R.  Co., 
(1007)   153  Fed.  025. 

Penalty  for  failure  to  puUiah  rates. —  The 
penalty  for  failure  on  tlie  part  of  any  car- 
rier to  publish  and  file  its  rates  is  as  severe 
as  the  penalty  for  failure  to  strictly  observe 
such  rates  after  filing.  U.  S.  r.  Illinois  Ter- 
minal R.  Co.,  (1009)  168  Fed.  546. 

Offenaes  by  shipper.  —  Under  Act  Cong. 
June  29,  1906,  ch.  3591,  sec.  2,  34  Stat.  L. 
587,  1909  Supp.  Fed.  Stat.  Annot.  260,  re- 
quiring interstate  carriers  to  publish  a  sched- 
ule of  freight  rates  and  make  their  charges 
accordingly,  and  this  section,  making  it  a 
fraud  for  a  shipper  to  obtain  a  preference  in 
freight  rates  by  knowingly  making  a  ship- 
ment under  a  false  billing,  etc.,  a  contention 
that  a  shipper,  innocent  at  the  time,  and  ig- 
norant of  any  classification  or  difference  in 
rate,  who  shipped  a  race  horse  and  paid  the 
freight  charged  hj  the  agent  without  lfi\nf 
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informed,  of  the  valuaUon  made,  is  guilty  of 
an  offend  under  the  statute,  because  he  sues 
for  injuries  to  the  horse  and  seelcs  to  recover 
the  true  Value  of  the  horse  regardless  of  the 
rating)  is  self-refutatory.  Nor  Under  such 
fact  can  a  contention  be  sustained  that  re^ 


CO  very  is  forbidden  by  the  statute  of  1900| 
because  indirectly  giving  a  preference  m 
rating  forbidden  by  the  law.  Kissinger  9. 
Fitzgerald,  (1910)  152  N.  C.  ^47,  67  S.  S. 
588. 


Vol.  Ill,  t).  837,  sec.  11. 

Term  of  commissioners.  —  A  member  of  the 
Interstate  Commerce  Commission  whose  term 
of  office,  as  fixed  by  law,  has  expired,  cannot 


thereafter  lawfully  continue  to  act  as  such 
commissioner  and  perform  the  duties  of  that 
office.     (1905)  25  Op.  Atty.-Gon.  382. 


Vol.  Ill,  p.  838,  sec.  12« 

Powers  and  duties  of  commitoion  —  Com* 
milium  not  o  court,  ^  To  the  Same  effect  as 
the  original  note,  see  Louisville,  etc.,  R.  Co. 
V.  Soott,  (1909)   133  Ky.  724,  118  S.  W.  900. 

"No  power  to  fioB  rate9»  —  Interstate  Com- 
merce Commission  t\  Lake  Shore,  etc.,  R.  Co., 
(1905)  134  Fed.  942,  affirmed  (1906)  202  U. 
S.  613,  26  S.  Ct.  766,  60  U.  S.  (L.  ed.)   117L 

Extent  of  ini/uiry. — The  Interstate  Com- 
merce Commission,  in  making  an  investiga- 
tion of  a  complaint  as  to  the  freight  rate 
promulgated  in  a  classification  Adopted  to 
govern  in  official  classification  territory,  had 
the  power,  in  the  public  interest,  unembar- 
rassed by  any  supposed  admissions  contained 
in  the  complaint,  to  consider  the  whole  sub- 

iect,  and  the  operation  of  tlie  classification 
n  the  entire  territory,  and  also  how  far  its 
going  into  effect  would  be  just  and  reason- 
able, would  create  preferences,  or  would  en- 
gender discrimination.  Cincinnati,  etc.,  R. 
Co.  r.  Interstate  Commerce  Commission, 
(1907)  206  U.  S.  142,  27  S.  Ct.  648,  51  U.  S. 
(L.  ed.)  005. 

Poicer  to  forbid  clasaification,  —  The  In* 
terstate  Commerce  Commission  is  acting 
within  its  powers,  under  the  Act  to  regulate 
commerce,  in  ordering  carriers  to  desist  from 
further  enforcing  a  classification  by  percent- 
age on  common  soap  in  less  than  carload  lots, 
operating  throughout  official  classification 
territory,  which  it  finds  has  brought  about  a 
general  disturbance  in  relations  previously 
existing  in  that  territory,  and  has  created 
discriminations  and  preferences  amon^  manu- 
facturers and  shippers  of  the  commodity,  and 
between  localities  in  such  territory.  Cin- 
cinnati, etc,  R.  Co.  V,  Interstate  Commerce 
Commission,  (1907)  206  U.  S.  142,  27  S.  Ct. 
648,  51  U.  S.  (L.  ed.)  995. 

Regulation  of  distribution  of  coal  cars. — 
Authority  to  regulate  the  distribution  of  a 
railway  company's  fuel  cars  in  times  of  car 
shortage  to  the  bituminous  coal  mines  was 
delegated  to  the  Interstate  Commerce  Com* 
mission  as  a  means  of  prohibiting  the  unjust 
preferences  or  undue  discriminations  forbid- 
den by  section  3  of  this  Act.  Interstate  Com- 
merce Commission  v.  Illinois  Cent.  R.  Co., 
(1910)  215  U.  S.  452,  30  S.  Ct.  155,  54  U.  S, 
(L.  ed.)  280,  reversing  (1908)   173  Fed.  930. 

Restricting  allowance  for  elevator  charges. 
—  Confining  the  allowance  by  a  carrier  to  the 
owner  of  an  elevator  for  elevating  grain  in 
transit,  in  which  he  has  ^n  interest,  to  such 


1169 


grain  as  shall  be  reshipped  within  ten  days, 
is  within  the  poWer  ot  the  Interstate  Coia« 
merce  Commission.  Interstate  Commerce 
Commission  r.  Diffenbauch,  (1911)  222  V.  H. 
42,  32  S.  Ct.  22,  modifying  and  affirming  179 
Fed.  409. 

Evidottce.  —  Contracts  of  railroad  eompa* 
nits  or  coal  companies  owned  by  the  railroads, 
which  are  otherwise  relevant  and  competsnt« 
are  not  inadmissible  in  evidence  in  a  pro- 
ceding  before  the  Interstate  Commerce  Com* 
mission  on  a  complnint  charging  such  com- 
panies with  violation^  of  t^  Act  because 
they  are  made  With  third  persons  not  parties 
to  the  proceeding.  Interstate  Commerce  Com- 
mission t*.  Baird,  (1904)  194  U.  S.  25,  24  S. 
Ct.  563,  48  U.  S.  (L.  ed.)  860. 

Compulsory  production  of  documentary  evi* 
(fence. —  In  Interstate  Commerce  Commis- 
sfon  r.  Baird,  (1904)  104  U.  S.  25,  24  8.  Ct 
563.  48  U.  S.  (L.  ed.)  860,  it  was  held  that 
the  production  of  contracts  under  which  rail* 
road  companies  engaged  in  interstate  car- 
riage of  anthracite  coal,  who  had'acquited 
certain  collieries  whose  proprietors  Were 
about  to  build  a  competing  line,  guarahteed 
the  stock  and  bonds  issued  on  payment  ther^ 
for  by  a  corporation  whose  charter  they  bad 
purchased  for  that  purpose,  might  be  oom« 
pel  led  in  a  proceeding  before  the  Interttnto 
Commerce  Commission  on  a  complaint  eharg* 
ing  BUch  railroad  companies  with  violations 
of  this  Act  by  the  pooling  of  freights  and  the 
charginflr  of  unreasonabte  rates  in  cartyini^ 
anthracite  coal. 

Attendance  and  teatimoiiy  of  witnessei* -r* 
Witnesses  cannot  be  required  to  testify  before 
the  Interstate  Commerce  Commission  except 
in  connection  with  complaints  for  violation 
of  the  Interstate  Commerce  Act  or  with  the 
investi^tion  by  tlie  commission  of  subjects 
that  might  have  been  made  the  object  of  com* 
plaint,  these  being  the  only  matters  contem* 
plated  by  the  provision  of  tection  12,  giving 
the  commissioner  power  to  require  testimony 
**  for  the  purposes  of  this  Act,"  which  power 
cannot  he  exercised  by  the  commission  in  per- 
forming its  duty  under  that  section  to  keep 
itself  informed  as  to  the  manner  and  method 
in  which  the  business  of  common  carriers  Is 
conducted,   nor   in   connection   with    th«   en- 
forcement of  the  requirement  of  section  2Q 
respecting  reports  by  carriers,  nor  to  aid  tbt 
commission    in    recommending,    pursuant    to 
section  21*  additional  legislation  %o  Coll|^9a^ 


fiL  m,  p.  m,  tM.  It.      INTERS  TA  TE  COMMERCE.      vol.  m,  p.  844,  Mt.  le. 


Harriman  r.  Interstate  Gommeree  ConmiiB- 
lion,  (1908)  211  U.  S.  407,  20  S.  Ct.  115,  53 
U.  &  (L.  ed.)  253,  affirming  157  Fed.  432. 

Jviidictioii  to  compel  reports.— Jurisdic* 
tkn,  IB  a  federal  Cireuit  Court,  of  an  orig- 
inal proceeding  by  mandamus  to  compel  an 
iaterrtate  carrier  to  make  the  report  which 
the  Interstate  Commerce  Commission  is  au* 
thorized  by  the  Act  to  require,  cannot  be  in- 


ferred from  the  grant  of  authority  to  the 
commission  to  enforce  that  Act,  or  from  the 
direction  to  district  attorneys  of  the  United 
States  or  the  attorney-general  to  institute  ail 
necessary  proceedings  for  the  enforcement  of 
ito  provisions.  Knapp  r.  Lake  Shore,  ete., 
R.  Co.,  (1005)  197  U.  S.  536,  25  S.  Ct.  538, 
40  U.  8.  (  (Ia  ed.)  870. 


Vol.  Ill,  p.  842,  sec.  13. 

CmnvIttiTe  Teme4ie8.  —  See  under  this  title,  vol.  3,  p.  852,  sec.  10. 


VoL  III,  p.  843,  see.  14. 

Amndment.  —  This  section  was  amended 
by  Act  of  June  20,  1006,  ch.  3501,  sec.  3,  34 
SUt  L.  580,  1000  Bupp.  Fed.  Stat.  Annot. 
364. 

Indntion  of  opiiiion  in  report.  —  Where  a 
proceeding  to  enforce  the  commission's  find- 
iBgs  was  tried  to  a  federal  court  without  a 

Vol.  Ill,  p.  843,  sec.  15. 

Amendment.  —  This  section  was  amended  by  Act  of  June  20,  1006,  ch.  3501,  sec.  4,  34 
Stat  L.  580,  1000  Supp.  Fed.  Stat.  Annot.  265. 


jury,  it  was  not  error  for  the  court  to  receive 
the  commission's  report  in  evidence  without 
excluding  matters  of  opinion  steted  therein, 
as  distinguished  from  the  commission's  find- 
ings of  fact.  Southern  R.  Co.  r.  St.  tx>uis 
Hay,  ete.,  Co.,  (C.  C.  A.  1007)  153  Fed.  720. 


Vol  III,  p.  844,  sec.  16. 

Amcndinent.  —  This  section  was  amended 
by  Act  of  June  20,  1006,  ch.  3501,  sec.  5,  34 
fitat  L.  500,  1000  Supp.  Fed.  Stet.  Annot. 
288. 

Jmisdictioii  of  federal  courts.  —  The  courts 
bsTe  the  power  to  investigate  any  rate  or 
rates  fixed  by  legislative  authority  and  to 
determine  whether  they  are  such  as  would 
be  eonfiaeatorv  of  the  property  of  the  car- 
rier, and  if  tiey  are  judicially  found  to  be 
eonflseatory  in  their  effects,  to  restrain  their 
ealoroement.  Any  law  which  attempts  to  de- 
prive the  courts  of  this  power  is  uneonstitu- 
tioBsl.     (1005)   25  Op.  Atty.-Gen.  422. 

Courts  cannot  make  rates.*^ — The  rate-mak- 
ing power  is  not  a  Judicial  function  and  can- 
ned be  conferred  constitutionally  upon  the 
courts  of  the  United  Stetes,  either  by  way 
ef  original  or  appellate  jurisdiction.  (1005) 
25  Op.  Atty.-Gen.  422. 

The  lawfulnees  of  an  order  of  reparation 
issued  by  the  Interstete  Ommerce  Commis- 
sion does  not  necessarily  depend  on  a  suffi- 
ciency of  evidence  adduced  before  the  com- 
Btission,  but  on  the  existence  of  facts,  whether 
disclosed  or  not  before  that  body,  warranting 
the  reparation  ordered;  and  in  an  action  to 
enforce  such  reparation  it  is  sufficient  that 
tneh  facts  be  established  by  proper  evidence. 
Western  New  York,  ete.,  R.  Oo.  f?.  Penn  Re- 
fining Co.,  (1005)  137  Fed.  343.  70  C.  C.  A. 
23.  a  firmed  (1008)  208  U.  S.  208,  28  S.  Ct. 
268,  52  U.  8.  (L.  ed.)  456. 

l^oroement  of  order.  —  No  lawful  orders 
of  the  Interstate  Oommeree  Commission  are 
telf-ezeeuting.  Western  New  York,  etc.,  R. 
Go.  r.  Penn  Refining  Co.,  (1005)  137  Fed. 
343,  70  C.  C.  A.  23,  affirmed  (1908)  208  TT. 
a  SOS,  28  S.  Ct  268,  52  U.  S.  (L.  ed.)   456. 


The  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission  directing  the 
common  carriers  to  desist  from  maintaining 
or  enforcing  a  rule  adopted  by  them  may  be 
decreed  by  a  federal  Circuit  Court  if  it  finds 
such  rule  is,  for  any  reason,  in  violation  of 
this  Act,  although  such. reason  may  not  have 
been  the  one  relied  upon  by  the  commission 
itself  to  invalidate  the  rule.  Southern  Pac. 
Co.  V,  Interstate  Commerce  Commission, 
(1906)  200  U.  S.  551,  26  S.  Ct.  330,  50  U.  S. 
(L.  ed.)  585.  See  also  imder  this  title,  vol. 
3,  p.  816,  sec.  3. 

Any  supposed  admissions  in  a  complaint 
filed  with  the  Interstate  Commerce  Commis- 
sion as  to  the  freight  rate  promulgated  in  a 
classification  adopted  to  govern  in  official 
classification  territory  are  ineffectual  to  de- 
prive a  federal  Circuit  Court,  in  a  proceed- 
ing to  enforce  an  order  of  the  commission, 
of  the  power  to  test  the  validity  of  such  order 
by  the  scope  of  this  Act.  Cincinnati,  etc.,  R. 
Co.  r.  Interstate  Commerce  Commission, 
(1007)  206  U.  S.  142,  27  S.  Ct.  648,  51  U. 
S.   (L.  ed.)  995. 

Jury  triaL  —  In  an  action  to  enforce  an  in- 
terstate commerce  reparation  order  based  on 
a  discriminating  freight  rate,  whether  such 
rate  was  just  and  reasonable  or  unreasonable 
and  excessive  is  a  question  for  the  jury. 
Western  New  York,  etc.,  R.  O).  v.  Penn  Re- 
fining Co.,  (1905)  137  Fed.  343,  70  C.  C.  A. 
23,  affirmed  (1908)  208  U.  S.  208,  28  S.  Ct 
268,  52  U.  S.  (L.  ed.)  466. 

Neceaiity  for  action  by  commioaion.  —  The 
rule  that  an  action  at  law  to  recover  exees« 
sive  interstate  freight  charges  cannot  be 
maintained  in  advance  of  action  by  the  Inter* 
state  Commerce  Commission  will  not  prevent 
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a  federal  Circuit  Court  which  has  suspended 
proceedings  on  a  bill  seeking  relief  from  an 
advance  in  freight  Urates,  pending  action  by 
the  commission,  from  granting  relief  in  the 
.  exercise  of  its  powers  under  section  16,  as  a 
court  of  equity,  on  a  petition  filed  after  the 
commission  has  acted,  stating  the  substance 
of  the  findings  of  the  commission,  and  con- 
taining a  copy  of  its  report  and  opinion, 
where  defendants  have  stipulated  in  open 
court  that,  in  case  complainants  prevailed, 
decree  of  restitution  might  be  made.  South- 
ern R.  Co.  f.  Tift,  (1907)  206  U.  S.  428,  27 
S.  Ct.  709,  61  U.  S.  (L,  ed.)   1124. 

Stipulation.  —  Parties,  after  action  by  the 
Interstate  Commerce  Commission  declaring  an 
increased  freight  rate  to  be  unreasonable,  may 
make  a  valid  stipulation,  in  the  subsequent 
proceedings  had  in  the  federal  court  under 
this  section,  that  such  court  may  adjudge  the 
amount  of  the  reparation.  Southern  R.  Co. 
V.  Tift,  (1907)  206  U.  S.  4^8,  27  S.  Ct.  709, 
61  U.  8.  (L.  ed.)  1124. 

Reference  for  ascertainment  of  damagea.  — 
The  final  decree  of  a  'federal  Circuit  Court 
in  the  proceedings  prosecuted  under  this  sec- 
tion, after  action  by  the  Interstate  Commerce 
Commission  declaring  an  increased  freight 
rate  to  be  unreasonable,  may  direct  an  order 
of  reference  to  the  standing  master  of  the 
pleadings  and  evidence  in  the  cause,  with 
instructions  to  ascertain  the  sum  of  the  in- 
crease in  rates  paid  since  the  rate  went  into 
effect,  where  defendants  stipulated  in  open 
court  that,  in  case  complainants  prevailed,  a 
decree  of  restitution  might  be  made.  South- 
ern R.  Co.  t?.  Tift,  (1907)  206  U.  S.  428,  27 
S.  Ct.  709,  61  U.  S.  (L.  ed.)   1124. 

Evidence  —  Finding9  of  fad,  —  The  provi- 
sion of  this  section  that  the  findings  of  fact 
of  the  Interstate  Commerce  Commission  shall 
'  be  prima  facie  evidence  of  the  facts  found  in 
a  subsequent  proceeding  to  enforce  the  com- 
mission's order,  contemplated  that  the  find- 
ings of  fact  should  be  so  prepared  and  ar- 
ranged in  the  commission's  report  that  they 
could  be  offered  in  evidence  unaccompanied 
by  extraneous  or  incompetent  legal  argu- 
ments, opinions,  or  other  conclusions.  West- 
em  New  York,  etc.,  R.  Co.  r.  Penn  Refining 
Co.,  (1905)  137  Fed.  343,  70  C.  C.  A.  23,  af- 
firmed (1908)  208  U.  S.  208,  28  S.  Ct.  268, 
52  U.  S.   (L.  ed.)   456. 

A  finding  by  the  Interstate  Commerce  Com- 
mission that  a  just  and  reasonable  charge  for 
the  privilege  of  reconsigning  hay  at  East 
St.  Louis  was  one  cent  per  hundred  weight 
.  was  held  to  be  prima  fame  evidence  of  its 
own  truth.  Southern  R.  Co.  v.  St.  Louis  Hay, 
etc.,  Co.,  (C.  C.  A.  1907)   153  Fed.  728. 

Opinions  of  commission.  —  The  mere  opin- 
ions of  the  Interstate  Commerce  Commission 
are  inadmissible  in  an  action  brought  for  the 
enforcement  of  an  order  of  pecuniary  repara- 

Vol.  Ill,  p.  849,  sec.  18. 

Telegrams  sent  by  commission.  —  Substan- 
tial compliance  ^ith  the  requirements  of  the 
Comptroller  of  the  Treasury  that  the  original 
telegrams  relating  to  the  business  of  the  In- 
terstate   Commerce    Commission,    or    copies 


tion.  Western  New  York;  etc.,  R.  Co.  r.  Penn 
Refining  Co.,  (1906)  137  Fed.  343,  70  C.  C. 
A.  23,  affirmed  (1908)  208  U.  S.  208,  28  S. 
Ct.  268,  52  U.  S.  (L.  ed.)  456. 

No  power  to  modify  order  or  substitute  new 
one.. —  In  a  proceeding  in  a  Circuit  Court 
under  this  section  of  the  Interstate  Commerce 
Act,  to  enforce  an  order  of  the  Interstate 
Commerce  Commission,  the  court  has  no 
power  to  amend  or  modify  such  order,  or  to 
sever  from  the  remainder  a  part  which  is  il- 
legal, but  must  enforce  the  same,  if  at  all,  in 
its  entirety  as  made  by  the  commission.  In- 
terstate Commerce  (Commission  v.  I^ke  Shore, 
etc.,  R.  Co.,  (1906)  134  Fed.  942,  affirmed 
(1906)  202  U.  S.  613,  26  S.  Ct.  766,  50  U.  S. 
(L.ed.)  1171. 

Hearing  and  determination  de  novo.— 
Though  an  action  to  recover  pecuniary  repa- 
ration ordered  by  the  Interstate  Commerce 
Commission  is  triable  de  novo^  the  cause  of 
action  must  have  been  included  in  the  order 
of  reparation,  and  have  constituted  the  whole 
or  part  of  the  basis  of  such  order,  whether 
the  proceeding  to  enforce  the  same  is  in 
equity  or  at  law.  Western  New  York,  etc, 
R.  Co.  17.  Penn  Refining  Co.,  (1905)  137  Fed. 
343,  70  C.  C.  A.  23,  affirm^  (1908)  208  U. 
S.  208,  28  S.  Ct.  268,  62  U.  S.   (L.  ed.)  456. 

Review  of  facts.  —  Findings  of  fact  found 
by  the  Interstate  Commerce  Commission, 
when  concurred  in  by  a  federal  Circuit  Court, 
will  not  be  disturbed  unless  the  record  estab- 
lishes that  clear  and  unmistakable  error  has 
been  committed.  Cincinnati,  etc.,  R.  Co.  r. 
Interstate  Commerce  Commission,  (1906)  206 
U.  S.  142,  27  S.  Ct.  648,  51  U.  S.  (L.  ed.) 
996;  Illinois  Cent.  R.  Co.  f;.  Interstate  0>m- 
merce  Commission,  (1907)  206  U.  S.  441,  27 
S.  Ct.  700,  61  U.  S.  (L.  ed.)  1128;  IntersUte 
Commerce  Commission  v,  Delaware,  etc,  R. 
Co.,  (1911)  220  U.  S.  236,  31  S.  Ct.  392,  65 
U.  S.  (L.  ed.)  448, 

Supersedeaa.  —  To  the  same  effect  as  the 
second  paragraph  of  the  original  note,  and 
following  the  case  there  cited,  Interstate 
Commerce  Commission  v.  Southern  Pac.  Co., 
(1904)   137  Fed.  606. 

A  Circuit  Court  will  not  supersede  a  de- 
cree enjoining  railroad  companies  from  vio- 
lating an  order  of  the  Interstate  CJbmmerce 
Conunission  affecting  rates,  entered  in  a  suit 
brought  by  the  commission  pursuant  to  this 
section,  pending  an  appeal  from  such  decree, 
where  it  does  not  appear  that  the  damage  to 
defendants  from  the  enforcement  of  the   de- 
cree will  be  greater  than  that  which   'would 
result  to  shippers  from  its  suspension.      In- 
terstate Commerce  Commission  r.  Southern 
Pac.  Co.,   (1904)   137  Fed.  606. 

New  section  added.  —  See  Act  of  June  29, 
1906,  ch.  3691,  sec.  6,  34  Stat.  L.  692,  1909 
Supp.  Fed.  Stat.  Annot.  271. 


thereof,  or  certificates  that  such  telegrams  are 
of  a  confidential  nature,  shall  accompany  tele- 
graph vouchers  for  which  credit  is  asked,  is 
made  by  an  order  of  the  commission,  filc^  by 
the  secretary  with  his  accounts,  which  directs 
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him  to  disregard  such  requirements  as  to 
copies  of  telegrams,  and  declares  that  suck 
messages  are  so  far  confidential  as  to  justify 
the  refusal  to  disclose  their  content*,  and 


that  the  requirement  for  their  production  is 
unreasonabk  and  against  public  interest.  U. 
S.  V.  Moselcy,  (1902)  187  U.  S.  322,  23  S.  Ct. 
M,  47  U.  &  (L.  ed.)   198. 


Vol.  Ill,  p.  850,  sec.  20. 

Amendmeiit.  —  This  section  was  amended 
by  Act  of  June  29,  1906,  ch.  3591,  sec.  7,  34 
SUt  L.  693,  1909  Supp.  Fed.  Stat.  Annot. 
271. 


Vol  III,  p.  851,  sec.  22. 

Joiifdiction.  —  The  common-law  right  of  a 
shipper  to  recover  in  excess  of  charges  paid 
to  a  carrier  for  an  interstate  shipment  is  not 
within  the  exclusive  jurisdiction  of  the  fed- 
eral courts,  but  may  be  enforced  in  a  state 
court  H.  L.  Halliday  Milling  Co.  v.  Louisi- 
ana, etc.,  R.  Co.,  (1906)  80  Ark.  536,  98  S. 
W.  374 ;  Chicago,  etc.,  R.  Co.  v,  Lena  Lumber 
Co.,  (Ark.  1911)  137  S.  W.  562;  Missouri, 
etc.,  R.  Co.  r.  New  Era  Milling  Co.,  (1909) 
79  Kan.  435,  100  Pac.  273;  Illinois  Cent.  R. 
Co.  r.  Henderson  Elevator  Co.,  (1910)  138 
Ky.  220,  127  S.  W.  779;  N.  H.  Blitch  Co.  v. 
AtUntie  Coast  Line  R.  Co.,  (1910)  87  S.  C. 
107,  69  S.  E.  16;  Chas.  H.  Lilly  Co.  r.  North- 
ern Pac  R.  Co.,  (Wash.  1911)  117  Pac.  401. 
See  also  under  this  title,  vol.  3,  p.  833,  sec.  9. 

Effect  of  reaervation  of  eziating  remedies. 
^The  clause  in  this  section  reserving  exist- 
ing common-law  or  statutory  remedies  can- 
mi  be  construed  as  continuing  in  shippers  a 
eoDunon-law  right,  the  continued  existence  of 
which  would  l^  absolutely  inconsistent  with 
the  provisions  of  this  Act.  In  other  words, 
the  Act  cannot  be  held  to  destroy  itself.  The 
elanse  is  concerned  atone  with  rights  recog- 
nized in  or  duties  imposed  by  the  Act,  and 
the  manifest  purpose  of  the  provision  in  ques- 
tion was  to  make  plain  the  intention  that 
any  specific  remedy  given  by  the  Act  should 
be  regarded  as  cumulative,  when  other  ap- 
propriate common-law  or  statutory  remedies 
existed  for  the  redress  of  the  particular  griev- 
ance or  wrong  dealt  with  in  the  Act.  Texas, 
etc.,  R.  Co.  V.  Abilene  Cotton  Oil  Co.,  (1907) 
204  U.  8.  426,  27  S.  Ct.  360,  51  U.  8.  (L.  ed.) 
553. 

Equity  juriadictioii.  —  The  provision  of  sec- 
tion 1  of  the  federal  judiciary  acts  of  1887 
and  1888  (Act  March  3,  1887.  ch.  373,  24 
Stat.  L.  552,  and  Act  Aug.  13.  1888,  ch.  866. 
25  SUt  L.  433),  relating  to  the  Cricuit  and 
District  Courts,  that  "no  suit  shall  be 
brought  in  either  of  said  courts  against  any 
person  by  any  original  process  or  proceeding 
hi  any  other  district  than  that  whereof  he 
is  an  inhabitant,"  does  not  apply  to  suits  of 
which  such  courts  are  given  exclusive  juris- 
diction; and  a  suit  to  enjoin  railroad  com- 
panies from  establishing  and  enforcing  un- 
reasonable rates  in  violation  of  the  Interstate 
Commerce  Act  is  of  such  character  and  may 
he  maintained  in  any  district  in  which  the  de- 
fendants can  be  found.  Northern  Pac.  R.  Co. 
r.  Pacific  Coast  Lumber  Manufacturers'  As- 
•oe.,  (C.  C.  A.  1908)  165  Fed.  1;  Unk)n  Pac. 


Attendance  and  testimony  of  witnesses.— 
See  under  this  title,  vol.  S,  p.  838,  sec.  12. 

For  a  case  under  this  section,  see  People  v, 
Chicago,  etc.,  R.  Co.,  (1906)  223  111.  581,  79 
N.  E.  144. 


R.  Co.  r.  Oregon,  etc..  Lumber  Manufacturers* 
Assoc.,  (C.  C.  A.  1908)   165  Fed.  12|. 

Under  this  section  a  Circuit  Court  of  the 
United  States  has  jurisdiction  of  a  suit  to 
enjoin  railroad  companies  from  filing  or  en- 
forcing a  proposed  new  schedule  of  rates  al- 
leged to  be  unjust  and  unreasonable  by  the 
Interstate  Commerce  Commission,  where  it 
is  shown  that  their  enforcement  would  result 
in  irreparable  injury  to  the  complainants. 
Northern  Pac.  R.  Co.  v.  Pacific  Coast  Lumber 
Manufacturers'  Assoc,  (1908)  165  Fed.  1, 
91  C.  C.  A.  39;  Union  Pac.  R.  Co.  tj.  Oregon, 
etc..  Lumber  Manufacturers'  Assoc.,  (1908) 
165  Fed.  13,  91  C.  C.  A.  51. 

As  to  the  right  to  enjoin  an  established  rate 
as  unreasonable,  see  infra,  this  title,  p.  1204, 
1009  Supp.,  p.  265,  sec.  4,  Effect  upon  power 
of  courts  to  pass  upon  reasonableness  of  rates. 

A  complaint  for  the  recovery  of  an  excess 
over  reasonable  charges  paid  to  a  carrier  for 
an  interstate  shipment,  which  is  good  as  stat- 
ing a  common-law  cause  of  action,  is  not 
rendered  bad  by  the  Interstate  Commerce  Act, 
dealing  with  the  subiect  of  reasonable  and 
just  rates,  in  view  of  the  provision  in  this 
section  that  nothing  therein  contained  shall 
in  any  way  abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  statute,  but 
the  provisions  of  the  Act  are  in  addition  to 
such  remedies.  H.  L.  Halliday  Milling  Co. 
V,  Louisiana,  eta,  R.  Co.,  (1906)  80  Ark.  536, 
98  S.  W.  374. 

Compelling  carrier  to  receive  and  transport 
goods.  —  A  suit  to  compel  an  interstate  car- 
rier to  receive  and  transport  property  ten- 
dered for  shipment  is  one  to  enforce  per- 
formance of  a  duty  imposed  by  general  law, 
and  within  the  jurisdiction  of  the  courts,  and 
the  complainant  is  not  required  to  resort  in 
the  first  instance  to  the  Interstate  Commerce 
Commission.  Louisville,  etc.,  R.  Co.  r.  F,  W. 
Cook  Brewing  Co.,  (C.  C.  A.  1909)  172  Fed. 
117. 

Express  franks.  —  The  issuing  of  franks  by 
an  express  company  to  officers,  agents,  attor- 
neys, or  employees  of  itself  or  other  express 
companies  or  railroad  companies,  or  to  the 
families  of  such  persons,  upon  which  property 
is  transported  from  one  state  to  another  f reie 
of  charge,  relates  to  interstate  commerce, 
which  it  is  within  the  constitutional  power 
of  Congress  to  regulate,  and  is  within  the 
prohibitions  of  the  Interstate  Commerce  Act 
and  its  amendments  against  discrimination, 
undue  preference,  and  departure  from  the  pub- 
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lished  schedule  of  rates,  and  i%  unlawful. 
Such  gratuitous  carriage  is  not  within  the 
exceptions  made  in  section  22,  which  by  their 
terms  are  restricted  to  certain  classes  of  pas* 
sengers  carried  by  railroads  and  property 
carried  for  certain  classes  of  shippers  and  for 
stated  purposes.  U.  S.  v.  Wells-Fargo  Ex- 
press Co.,  (1908)  161  Fed.  607,  affirmed 
(1909)  212  U.  S.  622,  29  S.  Ct.  315,  63  U.  S. 
(L.  ed.)   635. 

Reduction,  of  freicht  on  macbiBery  .uaed  in 
making  imgatioa  ditches.  —  This  Act  is  not 
violated  by  a  reduction  in  freight  rates,  au- 
thorized by  section  22,  on  material  and  ma- 
chinery used  by  the  United  States,  or  by 
parties  contracting  with  them,  for  work  upon 


irrigation  systems  under  construction  in  the 
arid  regions  of  the  West,  provided  the  goV' 
emment  receives  the  whole  benefit  of  the  re- 
dueed  rata  or  concession;  but  it  is  violated 
if  the  contractor  receives  any  portion  of  such 
benefit.     (1905)   25  Op.  Atty.-Gen.  408. 

Reclamation  aervioo  employeea.  —  There  is 
no  provision  in  the  Act  to  regulate  commerce 
or  in  its  various  ametidments,  which  justifies 
the  granting  of  reduced  rates  by  railroads  te 
empbyees  of  the  Reclamation  Service  and  de- 
pendent members  of  their  families  and  ser- 
vants accompanying  them,  and  laborers  des* 
tined  for  work  in  that  servioe.  (1906)  26 
Op.  Atty.-Gen.  47. 


Vol.  Ill,  p.  852,  sec.  24. 

New  section  added.  — See  Act  of  June  29,    1906,  ch.  3591,  sec.  8,  34  Stat.  L,  505,  1999 
Supp.  Fed.  Stat.  Annot.  275. 


Vol.  Ill,  p.  852,  sec.  10. 

Neoetsity  for  previous  determinatioii  by 
commiasioB.  —  The  courts  cannot,  under  the 
guise  of  exerting  judicial  jxiwer,  usurp  merely 
administrative  functions  by  setting  aside  an 
order  of  the  Interstate  Commerce  Commis- 
sion within  the  scope  of  the  power  deles^ated 
to  such  commission,  upon  the  ground  that 
such  power  waa  unwisely  or  inexpediently  ex- 
ereieed.  Interstate  Commerce  Commission  v, 
Illinois  Cent.  R.  Co.,  (1910)  215  U.  S.  452, 
30  S.  Ct.  155,  54  U.  S.  (L.  ed.)  280. 

Cumulative  remedies.  —  An  action  in  a  fed- 
eral court  lor  a  mandamus,  under  this  sec- 
tion, does  not  preclude  the  relator  or  others 
from  proceedings  in  respect  to  the  same  mat- 
ter by  petition  to  the  Interstate  Commerce 
CommlBsioQ  under  section  13  of  the  original 
Act,  and  the  court  in  the  mandamus  suit  is 
without  power  on  an  ancillary  bill  to  enjoin 
such    proceeding.      Merchants'    Coal    Co.  t?. 


Fairmont  Coal  Co.,  (C.  C.  A,  1909)  160  Fed. 
769. 

Effect  of  judgment  as  bar  to  fubaequeat 
proceedings. —^  The  judgment  of  a  federal 
court  in  a  mandamus  suit  brought  by  a  coal 
company  operating  mines  on  the  lines  of  a 
railroad  against  the  railroad  company  to  com- 
pel a  fair  distribution  of  cars,  upon  an  alle- 
gation of  discrimination  in  violation  of  the 
interstate  commerce  law,  does  not  inure  to 
the  benefit  of  any  other  operator  not  a  party 
to  the  suit  nor  bar  an  independent  suit  or 

})roceeding  by  such  operator  on  its  own  be- 
lalf  in  court  or  before  the  Interstate  Com- 
merce Commission  to  secure  similar  relief; 
nor  is  it  estopped  to  maintain  such  independ- 
ent suit  or  proceeding  by  the  fact  that  it 
aided  the  relator  in  the  prior  suit  or  contrib- 
uted to  the  expense  thereof.  Merchants'  Coal 
Co.  t?.  Fairmont  Coal  Co.,  (C.  C.  A,  1908)  160 
Fed.  769. 


Vol.  Illy  p.  853.     [Inioxicaiing  liquors  shipped  in  original  packages  subject 
to  slate  laws^l 


Object  of  statute.  —  This  Act  removed  all 
limitations  upon  the  powers  of  the  states  to 
regulate  or  prohibit  all  sales,  contracts,  and 
other  acts  and  transactions  relating  to  in- 
toxicating liquors,  occurring  wholly  within 
their  territorial  jurisdictions.  State  v. 
Spence,  (1910)  127  La.  336,  53  So.  596;  State 
c.  Miller,  (1909)  66  W.  Va.  436,  66  S.  E. 
522. 

PreUbition  of  advertising  of  intoxicating 
liquors.  —  Since  the  passage  of  this  Act  a 
state  may  lawfully  prohibit  the  advertising 
within  the  state  of  Intoxicating  liquors  sola 
or  kept  for  sale  without  the  state.  State  r. 
J.  P.  Bass  Pub.  Co.,  (1908)  104  Me  289,  71 
Atl.  895;  State  v.  State  Capital  Co.,  (1909) 
24  Okla.  252,  103  Pac.  1021. 

No  new  powers  conferred  on  states.  —  This 
Act  does  not  authorise  the  enactment  by  a 
state  of  a  law  restricting  the  right  of  an  in- 
terstate carrier  Co  deliver  the  imported  pack- 


age to  its  consignee.    Crescent  Liquor  Co.  v. 
Piatt,  (1906)  148  Fed.  894. 

Municipal  license  law.  —  A  eity  ordinaBce 
imposing  a  license  tax  on  dealers  in  beer  was 
held  to  be  one  enacted  in  the  exercise  of  the 
police  power  conferred  on  the  city  by  its 
charier,  and  by  virtue  of  this  Act  was  i|ot  in- 
valid as  in  violation  of  the  interstate  emn- 
merce  clause  of  the  Federal  Constitution  as 
applied  to  the  sale  of  beer  in  the  bottles  in 
which  it  wds  brought  from  other  atatea. 
Meyer  r.  Mobile,  (1906)  147  Fed.  843. 

Importer  can  sell  only  on  terms  piaseiibcd 
by  local  statute.  —  New  Iberia  <?.  Erath, 
(1907)  118  La.  305,  42  So.  945. 

State  laws.  —  Under  the  provisions  of  tliis 
Act  a  statute  which,  in  aid  of  a  police  ref- 
lation prohibiting  the  sale  of  intoxicating 
liquors  within  a  state,  or  any  portion  t^^cTeof. 
prohibits  the  solicitation  of  orders,  Is  niAf 
for  the  reason  that  such  statute  eonflieta  wfffc 


1192 


YfL  ni,  p.  MS. 


INTERSTATE  COMMERCE. 


Vol.  Ill,  p.  8«8. 


the  power  of  C!ong^ess  to  regulate  and  con- 
trol interstate  commerce,  void  as  to  orders 
solicited  in  said  state,  although  the  seller 
and  the  liquor  to  be  sold  may  ^th  be  in  an- 
other state,  because  such  regulation  in  no 
wise  encroaches  upon  the  power  of  Congress 
to  control  Interstate  commerce.  The  exercise 
of  such  state  regulation,  so  far  from  being  in 
conflict  with  the  power  of  Congress  to  regu- 
late interstate  commerce,  is  expressly  allowed 
by  this  Act.  Rose  r.  State,  (1908)  4  Oa. 
App.  988,  62  S.  £.  117. 

A  license  tax  imposed  under  municipal  or- 
dinance upon  those  engaged  in  selling  beer  in 
the  city  by  the  barrel^  half  barrel,  or  quarter 
barrel,  must  be  regarded,  even  when  applied 
to  interstate  transactions  in  the  original 
packages,  as  an  exercise  of  the  police  power 
permitted  by  the  Wilson  Act,  subjecting  in- 
toxicating liquors  arriving  in  a  state  to  tbe 
laws  of  such  state  enacted  in  the  exercise  of 
its  police  power,  although  the  city  may  derive 
more  or  less  revenue  from  tl»e  ordinance  in 
question.  Phillips  r.  Mobile,  (1908)  208 
V.  S.  472,  28  a  Ct.  370,  62  U.  S.  (L.  ed.) 
578. 

A  state  statute  prohibiting  a  carrier  from 
carrying  intoxicating  liquors  into  any  county 
or  district  therein  where  the  sale  of  snch 
liqnors  is  prohibited  by  law,  as  applied  to 
shipments  from  other  states,  is  voia  as  an 
attempted  regulation  of  interstate  commerce, 
and  affords  no  justification  for  the  refusal 
of  a  railroad  company,  although  a  corpora- 
tion of  such  state,  to  receive  and  carry  such 
shipments.  Louisville,  etc.,  R.  Co.  v/V,  W. 
Cook  Brewing  Co.,  (C.  C.  A.  1909)  172  Fed. 
117,  afirmed  222  U.  S. 

When  itate  law  becomes  operative.  —  The 
federal   Supreme    Court    in    its   decision    in 
Heyman  v.  Southern  R.  Co.,  203  U.  S.  270, 
27  S.  Ct.    104,  61  U.  S.    (L.  ed.)    178,  an- 
nounced  Dec.    3,    1906,    has    authoritatively 
eettled  the  following  doctrines:    (a)   Prior  to 
the  Wilson  Act,  in  case  of  interstate  ship- 
ment of   intoxicating   liquors^   delivery    and 
sale  in  the  original  package  was  necessary 
to  terminate  interstate  commerce,  so  far  as 
the  police  regulations  of  the  statee  were  con- 
cerned,    (b)  The  Wilson  Act  did  not  dele- 
gate to  the  states  the   right  to   forbid   the 
transportation  of  m^chandise  from  one  state 
to  another,  but  "it  merely  provided  in  the 
case  of  intoxicating  liquors  that  such  mer- 
chandise, when  transported  from  one  state  to 
another,  should  lose  its  character  as  inter- 
state commerce  upon  completion  of  delivery 
under  the  contract  of  interstate  shipment,  and 
before  sale  in  the  original  package."    (c)  The 
state  statute  must  permit  the  delivery  of  the 
liqnors   to    the   party    to   whom   they   were 
consigned  within   the  state,  but   after  such 
delivery  the  state  has  power  to  prevent  the 
sale  of  the  liquors,  even  in  the  original  pack- 
age,    {d)  The  question  of  whether  the  lia- 
bility of  the  earner,  as  such,  has  ceased,  un- 
der tbe  state  laws,  and  has  become  that  of  a 
warebonseman,  is  immaterial,     (e)  But  the 
court  reserved  its  opinion  upon  the  question 
whether,  if  the  consignee,  after  notice  and 
fnD  opportunity  to  receive  the  liquors,  design- 
edly {eaves  them  in  the  hands  of  the  carrier 


for  an  unreasonable  time,  they  should  not  be 
held  to  have  come  under  the  provisions  of  the 
Wilson  Act,  because  constructively  delivered. 

Under  the  authority  of  the  decision  of  the 
federal  Supreme  Court  in  the  Heyman  case, 
Atipra,  the  Supreme  Judicial  Court  of  Maine 
overruled  its  decision  in  State  v.  Intoxicating 
Liquors,  (1901)  96  Me.  140,  49  Atl.  670, 
cited  in  the  original  note,  and  held  that  in- 
toxicating liquors  transported  from  another 
state  to  Maine  by  a  common  carrier  are  not 
subject  to  seizure  by  virtue  of  the  provisions 
of  the  prohibitory  liquor  statute  of  th-t 
state  until  there  has  bisen  a  delivery  to  the 
consignee.  State  v.  Intoxicating  Liquors, 
(1907)  102  Me.  385,  67  Atl.  312.  See  also 
American  Express  Co.  v.  Iowa,  (1906)  196 
U.  S.  133,  26  8.  Ct.  182,  49  U.  S.  (L.  ed.) 
417;  Danciger  r.  Stone,  (1909)  187  Fed.  853; 
Crigler  v,  (Tom.,  (1905)  120  Ky.  512,  87  S.  W. 
276;  State  t?.  Eighteen  Casks  Beer,  (1909) 
24  Okla.  786,  104  Pac.  1093. 

But  where  a  person  went  outside  the  state 
and  purchased  intoxicating  liquors  and 
brought  them  into  the  state  himself,  it  was 
held  that  the  state  law  did  not  operate  until 
he  had  reached  his  destination.  Hudson  v. 
State,  (1909)  2  Okla.  Crim.  176,  101  Pac. 
276.  And  in  High  r.  State,  (1909)  2  Okla. 
Crim.  161,  101  Pac.  115,  it  was  held  that  car- 
rying or  conveying  intoxicating  liquors  from 
the  railroad  station  to  the  home  of  the  con- 
signee is  a  part  of  the  interstate  commerce 
transportation,  when  they  were  shipped  from 
another  state,  and  is  not  a  violation  of  a 
constitutional  clause  making  the  conveyance 
of  such  liquors  from  one  place  within  a  state 
to  another  place  therein  an  ofTense. 

The  agreement  of  the  local  agent  of  an  ex- 
press company  to  hold  for  a  few  days  a  C.  O. 
I>.  interstate  shipment  of  intoxicating  liquors, 
to  suit  the  convenience  of  the  consignee  in 
paying  for  such  liquor  and  taking  it  away, 
does  not  destroy  the  character  of  the  trans- 
action as  interstate  commerce,  so  as  to  ren- 
der the  express  company  amenable  to  prose- 
cution for  violating  a  state  local  option  law. 
Adams  Express  Co.  r.  Kentuckv,  (1907)  206 
U.  S.  129,  27  S.  Ct.  606,  51  U.  S.  (L.  ed.) 
987. 

Sales  made  outside  a  state  by  mail.  —  This 
Act  does  not  affect  the  question  of  a  sale  in 
one  state,  completed  by  delivery  in  that  state 
of  the  liquor  to  a  common  carrier  to  trans- 
port to  another  state  to  the  person  who  or- 
dered it  from  there  by  mail,  being  within  the 
protection  of  the  interstate  commerce  clause 
of  the  Constitution,  as  againsst  the  law  of  the 
state  in  which  the  sale  was  made,  making  it 
an  ofTense  to  sell  intoxicating  liquor.  State 
V,  Kellv,  (1911)  123  Teim.  556,  133  S.  W. 
1011. 

Sales  of  traveling  salesmen.  —  To  the  same 
effect  as  the  original  note,  see  Moog  v.  State, 
(1906)   146  Ala.  75,  41  So.  166. 

But  in  Delamater  v.  South  Dakota,  (1907) 
206  U.  S.  97,  27  S.  Ct.  447,  51  U.  S.  (L.  ed.) 
724,  it  was  held  that  the  annual  license  charge 
imposed  by  a  state  law  upon  the  business  of 
selling  or  offering  for  sal«  intoxicating  liq- 
uors within  the  state  by  any  traveling  sales- 
man who  solicits  orders  in  quantities  of  less 
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than  five  gallons  cannot  be  regarded,  when  ap- 
plied to  interstate  transactions,  as  repugnant 
to  the  commerce  clause  of  the  Federal  Con- 
stitution, in  view  of  the  provisions  of  the 
Wilson  Act  that  intoxicating  liquors  coming 
into  the  state  shall  be  aa  completely  under  its 
control  as  if  manufactured  therein. 

Inspection  laws.  —  Interstate  commerce  in 
intoxicating  liquors  is  not  unlawfully  bur- 
dened by  an  inspection  law  enacted  by  a 
state  ''in  the  exercise  of  its  police  powers," 
because  the  statute  does  not  provide  for  an 
adequate  inspection,  and  imposes  a  burden 
beyond  the  cost  of  inspection.  Pabst  Brew- 
ing Co.  17.  Crenshaw,  (1906)  198  U.  S.  17,  26 
S.  Ct.  652,  49  U.  S.  (L.  ed.)  925. 

Neither  is  such  an  inspection  law  void  be- 
cause it  operates  to  deter  shipments  into  the 
state.  Pabst  Brewing  Co.  t?.  Crenshaw, 
(1905)  198  U.  S.  17,  25  8.  Ct.  562,  49  U.  8. 
(L.  ed.)   926. 

A  state  statute  imposing  an  inspection  fee 
upon  beer  or  other  malt  liquor  shipped  from 
other  states  into  that  state,  and  held  there 
for  sale  and  consumption  therein,  must,  al- 
though producing  a  revenue,  and  not  provid- 
ing for  an  adequate  inspection,  be  deemed 
enacted  by  the  state  "  in  the  exercise  of  ite 


police  powers,"  within  the  meaning  of  the 
Wilson  Act,  where  the  highest  state  court 
has  upheld  as  a  valid  police  regulation  so 
much  of  the  stetute  as  imposes  the  same  fee 
on  beer  of  domestic  manufacture  over  the 
objection  that  it  is  a  revenue  measure,  and 
not  an  inspection  law.  Pabst  Brewing  Co.  r. 
Crenshaw,  (1905)  198  U.  8.  17,  25  8.  Ct.  552, 

49  U.  8.  (L.  ed.)  926.  8ee  also  Delamater  r. 
South  Dakota,  (1907)  205  U.  8.  93,  27  8.  Ct 
447,  51  U.  8.  (L.  ed.)  724. 

Taxation  on  bar  of  vessel.  —  In  Harrell  v, 
8peed,  (1904)  113  Tenn.  224,  81  8.  W.  840, 
affirmed  (1905)  199  U.  S.  517,  26  8.  Ct.  138, 

50  U.  8.  (L.  ed.)  288,  it  appeared  that  a 
Tennessee  stetute  (Act  Tenn.  1903,  p.  615,  ch. 
367,  sec.  4)  provided  that  persons  selling  any 
quantity  of  liquor  on  any  vessel  should  pay 
a  specified  tax.  It  was  held  that  one  running 
a  bar  on  a  vessel  belonging  to  a  corporation 
of  Arkansas  and  plying  ^tween  a  port  in 
Arkansas  and  one  in  Tennessee  —  the  one 
running  the  bar  acting  under  a  lease  from  the 
corporation  —  was  subject  to  the  license  tax 
imposed  by  the  statute  for  running  the  bar 
while  the  vessel  was  at  its  landing  within  the 
jurisdiction  of  Tennessee. 


Vol.  lily  p.  855.     ISelf 4ruriminating  dischsiures  by  vntnesses  in  proceedings, 
etc.^ 


Constitutionality.— The  immunity  extended 
by  this  Act  from  prosecution  or  forfeiture  of 
estete  because  of  testimony  given  in  pursu- 
ance of  the  requiremente  of  the  law  satisfies 
the  guaranty  of  the  Fifth  Amendment  of  the 
Federal  Constitution  against  compelling  wit- 
nesses to  furnish  evidence  against  themselves. 
Interstete  Commerce  Commission  v,  Baird, 
(904)  194  U.  S.  26,  24  8.  Ct.  563,  48  U.  8. 
(L.  ed.)  860;  U.  8.  r.  Swift,  (1911)  186 
Fed.  1002. 

Offenses  committed  after  testimony  given. 
—  This  Act  is  no€  intended  to  be,  and  cannot 
be  made,  a  shield  against  prosecution  for  of- 
fenses committed  after  the  testimony  is  given 
or  the  evidence  furnished,  since  a  person  can- 
not be  said  to  have  been  a  witness  against 
himself  in  respect  to  an  oflfense  which  had  not 
been  committed  when  the  testimony  was  given, 
r.  S.  r.  Swift,  (1911)   186  Fed.  1002. 

Compulsory  production  of  documentary  evi- 
dence.—  The  compulsory  production  of  docu- 
mentary evidence  in  a  proceeding  before  the 
Interstate  Commerce  Commission  on  a  com- 
plaint alleging  violations  by  railroad  com- 
panies of  the  Act  of  Feb.  4,  1887,  to  regulate 


commerce,  does  not  infringe  the  immunity 
from  unreasonable  searches  and  seizures  guar- 
anteed by  the  Fifth  Amendment  to  the  Fed- 
eral (Constitution,  since  that  Act,  as  amended 
by  the  Act  of  Feb.  11,  1893,  expressly  extends 
immunity  from  prosecution  or  forfeiture  of 
estate  because  of  testimony  given  in  pur- 
suance of  the  requirements  of  the  law.  In- 
terstate Commerce  Commission  v.  Baird, 
(1904)  194  U.  8.  25,  24  8.  Ct.  663,  48  U.  8. 
(L.  ed.)  860. 

Corporations.  —  A  corporation,  whether 
state  or  federal,  cannot  claim  immunity  from 
prosecution  for  violation  of  the  interstete 
commerce  laws  of  the  United  States  because 
of  testimony  given  or  evidence  produced  by  ite 
officers  or  agents  before  the  Interstate  Com- 
merce Commission  or  the  Commissioner  of 
Corporations,  or  any  proceeding,  suit,  or  prose- 
cution under  such  laws,  the  right  to  immunity 
on  account  of  evidence  so  given  in  the  several 
cases  granted  by  this  Act  being  limited  to  in- 
dividuals who  as  witnesses  give  testimony  or 
produce  evidence.  U.  8.  r.  Armour,  (1906) 
142  Fed.  808. 


Vol.  X,  p.  170,  sec.  1.     [^Interstate    commerce    regulations  —  corporation 
common  carriers  liable  for  violating.'] 


Amendment.  —  This  Act  was  amended  by 
Act  of  June  29,  1906,  ch.  3691,  sec.  2,  34 
Stat.  L.  587,  1909  Supp.  Fed.  Stat.  Annot. 
262. 

Due  process  of  law  is  not  denied  by  the 
provisions  of  this  Act,  under  which  the  com- 
mission by  corporate  officers,  acting  within 
the  scope  of  their  employment,  of  criminal 
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violations  of  the  prohibitions  of  the  Act 
against  giving  rebates,  is  imputed  to  the  cor- 
poration, and  the  corporation  is  subjected  to 
criminal  prosecution  therefor.  New  York 
Cent.,  ete.,  R.  Co.  r.  U.  S.,  (1909)  212  U.  8. 
481,  29  8.  Ct.  304,  53  U.  S.  (L.  ed.)  613. 

Possible  invalidity  in  part.  — The  possible 
invalidity  as  to  individual  carriers  of  th* 
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provisions  of  this  Act,  imputine  to  the  car- 
rier the  acts,  omissions,  or  failures  of  the 
officers  and  agents  of  such  carrier,  acting 
vithin  the  scope  of  their  employment,  does 
not  affect  the  validity  of  so  much  of  that 
Act  as  imputes  to  corporate  carriers  the  com- 
itiiBsion  by  pffioers  and  agents  of  such  car- 


riers, acting  within  the  scope  of  their  employ- 
ment, of  criminal  violations  of  the  prohibi- 
tions of  that  Act  against  giving  rebates.  New 
York  Cent.,  etc.,  R.  Co.  f.  U.  S.,  (1909)  212 
U.  S.  481,  29  S.  Ct.  304,  63  U.  S.  (L.  ed.) 
613. 


\Pen(diy  for  failing  to  file  tariffs,  etc,  —  giving  rebates,  etc.'] 


Constitntioiiality.  —  This  Act  is  not  uncon- 
stitutional as  in  violation  of  the  Fifth  Amend- 
ment because  it  subjects  a  shipper  to  criminal 
prosecution  for  accepting  a  concession  from 
a  rate  published  and  filed  without  permitting 
him  as  a  defense  to  show  that  the  established 
rate  was  extortionate  and  unreasonable,  and 
that  the  rate  paid  was  reasonable.  U.  S.  v. 
Vacuum  Oil  Co.,  (1908)  158  Fed.  536. 

The  mere  incidental  effect  upon  e^^porta 
which  may  be  produced  by  applying  to  a  ship- 
ment from  an  interior  point  of  the  United 
States  to  a  foreign  port  the  provisions  of  this 
Act  making  it  an  offense  against  the  United 
States  to  obtain  the  transportation  of  prop- 
erty in  interstate  or  foreign  commerce  at  less 
thiol  the  carrier's  published  rates,  does  not 
render  such  provisions  repugnant  to  U.  S. 
Const.,  art.  1,  sec.  9,  par.  5,  forbidding  the 
levying  of  export  taxes  or  duties.  Armour 
Packing  CJo.  v.  U.  S.,  (1908)  209  U.  S.  56,  28 
8.  Ct.  428,  52  U.  S.  (L.  ed.)  680. 

Due  process  of  Umjd,  —  This  Act  was  not 
unconstitutional  as  depriving  shippers  or  car- 
riers of  property  rights  without  due  process 
of  law.  U.  S.  V.  Great  Northern  R.  Co., 
(1907)  167  Fed.  288. 

Preference  ie  not  given  to  the  ports  of  one 
state  over  those  of  another  by  applying  to 
articles  intended  for  foreign  export,  the  pro- 
visions of  this  Act  making  it  an  offense 
against  the  United  States  to  accept  trans- 
portation of  goods  in  interstate  or  foreign 
commerce  at  less  than  the  carrier's  published 
rates.  Armour  Packing  Co.  v.  U.  S.,  (1908) 
209  U.  S.  66.  28  S.  Ct.  428,  52  U.  S.  (L.  ed.) 
680. 

Effect  of  repeaL  —  This  Act  has  been  held 
to  be  in  full  force  as  to  offenses  created  there- 
by committed  prior  to  the  time  it  was  super- 
seded by  the  Hepburn  Apt  ( Act  June  29, 1906, 
ch.  3591,  34  Stat.  L.  584).  U.  S.  v.  Great 
Northern  R.  Co.,  (1907)  157  Fed.  288. 

Purpose  of  Act.  —  The  purpose  of  Congress 
in  the  enactment  of  this  Act  was  to  secure 
uniform  freight  rates  to  all  shippers,  and  its 
provisions  are  violated  by  the  giving  or  re- 
ceiving of  any  rebate  or  concession  whereby 
any  property  sh^ll  be  transported  at  a  less 
rate,  by  any  interstate  carrier,  than  that 
named  in  the  tariffs  published  and  filed 
by  such  carrier,  whether  by  direct  agree- 
ment between  shipper  and  carrier,  or  in- 
directly by  "  any  device  whatever ;  **  and 
where  *  a  railroad  company  has  published 
shipments  to  points  beyond  its  own  line,  said 
section  applies  to  such  rates  equally  with 
those  between  points  on  its  own  road.  U.  S. 
V.  Standard  Oil  Co.,  (1907)  148  Fed.  719. 

Scope  of  statute.  —  This  Act  is  not  re- 
stricted in  its  provisions  to  departures  from 


an  established  tariff  rate,  but  is  violated  if 
any  other  advantage  is  given  to  a  shinper 
whereby  a  discrimination  is  practiced.  tJ.  S. 
r.  Vacuum  Oil  Co.,  (1907)  153  Fed.  698. 

Conatmction  of  statute.  -—  This  section  de- 
scribes three  separate  and  distinct  correlative 
offenses  on  the  patt  each  of  carrier  and  ship- 
per, to  wit:  The  offering  or  soliciting  of  a 
rebate,  concession,  or  discrimination;  the 
granting  or  accepting  of  a  rebate,  concession, 
or  discrimination;  and  the  giving  or  receiving 
of  a  rebate,  concession,  or  discrimination. 
U.  S.  «.  Bunch,  (1908)  166  Fed.  736. 

In  considering  the  sufficiency  of  an  indict- 
ment for  receiving  an  unjust  discrimination 
in  rates  from  a  carrier  on  an  interstate  ship- 
ment of  property,  in  violation  of  Interstate 
Commerce  Act  Feb.  4,  1887,  ch.  104,  24  Stat. 
L.  379,  3  Fed.  Stat.  Annot.  809,  as  supple- 
mented by  this  Act,  any  doubts  as  to  the 
correct  construction  of  the  statute  should  be 
resolved  in  favor  of  the  evident  intention  of 
Congress  that  equality  amoiur  shippers  should 
be  maintained,  and  unjust  discrimination  and 
favoritism  of  all  kinds  condemned,  leaving 
the  question  whether  the  existing  conditions 
justified  the  difference  in  rates  charged  to  be 
determined  as  one  of  fact  on  the  trial.  U.  S. 
t?.  Vacuum  Oil  Co.,  (1907)   163  Fed.  698. 

Siie  of  shipment.  —  The  gist  of  the  offense 
under  this  Act  was  the  receipt  of  a  conces- 
sion, irrespective  of  whether  the  property  in- 
volved was  train  loads,  carloads,  or  pounds, 
and  consisted  of  the  "transaction,"  which 
was  not  completed  until  the  shipper  received 
a  rate  different  from  the  established  rate, 
without  reference  to  the  size  of  the  shipment. 
Standard  Oil  Co.  t;.  U.  S.,  (1908)  164  Fed. 
376,  90  C.  C.  A.  364. 

Ihtent.  —  In  a  prosecution  of  an  interstate 
carrier  for  giving  a  rebate  on  an  interstate 
shipment  of  lime,  constituting  a  departure 
from  the  established  published  rate,  the  in- 
tent of  the  carrier  is  of  the  essence  of  the 
offense.  Atchison,  etc.,  R.  Co.  v,  U.  S., 
(1909)  170  Fed.  250,  96  C.  C.  A.  446. 

Wilfulness.  —  A  departure  from  an  estab- 
lished and  published  interstate  freight  rate 
by  a  carrier  in  order  to  constitute  a  crime 
denounced  by  the  Klkins  Act  must  be  wilful. 
Atchison,  etc.,  R.  Co.  t?.  U.  S.,  (1909)  170 
Fed.  260,  95  C.  C.  A.  446. 

The  use  of  the  word  "  wilful "  in  this  Act, 
to  characterize  offenses  thereunder,  conceding 
it  to  apply  to  the  granting  of  rebates  from 
the  published  schedule  rates,  does  not  require 
that  there  should  have  been  an  evil  intent  to 
constitute  the  offense,  but  it  is  sufficient  if 
the  act  was  done  knowingly  and  purposely. 
Chicago,  etc.,  R.  Co.  i\  U.  S.,  (1908)  162  Fed. 
836,  90  C.  0.  A.  211. 
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Good  faith.  —  Inientioiially  accepting  trans- 
portation of  goods  in  interstate  or  foreign 
commerce  at  less  than  the  carrier's  published 
rates,  which  is  forbidden  by  this  Act,  is  suf- 
ficient to  sustain  a  conviction  under  the  Act, 
although  such  action  may  have  been  taken  in 
good  faith,  under  a  claim  of  legal  right. 
Armour  Packing  Co.  r.  U.  S.,  (1908)  209  U. 
S.  56,  28  S.  Ct.  428,  62  U.  S.  (L.  ed.)  680. 

Elements  of  .offense.  —  To  warrant  a  con- 
viction of  a  shipper  for  receiving  rebates  in 
violation  of  section  1,  the  fact  of  the  pay- 
ment of  such  rebate  by  or  on  behalf  of  the 
carrier,  and  its  receipts  by  or  on  behalf  of 
defendant,  must  be  proved,  and  each  payment 
constitutes  but  one  offense,  although  it  may 
covei'  more  than  one  shipment.  U.  S.  v, 
Buiich,  (1908)    166  Fed.  736. 

When  offense  complete.  —  The  offense  of 
giving  rebates  in  violation  of  the  Elkins  Act 
is  complete  when  the  carrier,  to  whom  the 
shipper  has  paid  the  full  legal  rate,  pays  over 
to  the  shipper,  upon  a  claim  presented  by 
him,  the  aniount  of  the  rebate  stipulated  in 
the  agreement  under  which  the  shipment  was 
made.  New  York  Cent.,  etc.,  R.  Co.  r.  U.  S., 
(1909)  212  U.  S.  481,  29  S.  Ct.  304,  53  U.  S. 
(L.  ed.)  613. 

Foreign  shipmenta.  —  Shipments  under  a 
through  bill  of  lading  from  an  interior  point 
in  the  United  States  to  a  foreign  port  are 
embraced  in  the  provisions  of  this  Act.  Ar- 
mour Packing  Co.  r.  U.  S.,  (1908)  209  U.  S. 
56,  28  S.  Ct.  428,  52  U.  S.  (L.  ed.)  680. 

Necessity  for  secret  or  fraudulent  derice. 
—  A  device  or  contrivance,  secret  or  fraudu- 
lent in  its  nature,  is  not  essential  to  sustain 
the  conviction  of  a  shipper  for  violating  this 
Act.  Armour  Packing  Co.  r.  U.  S.,  (1908) 
209  U.  S.  56,  28  S.  Ct.  428,  52  U.  S.  (L.  ed.) 
680. 

Rebates  received  by  conaistnee. --^  A  con- 
signee, no  less  than  the  consignor,  is  charge- 
able with  a  violation  of  this  section  by  re- 
ceiving rebates  or  concessions  from  the  pub- 
lished tariffs  «of  an  interstate  carrier  through 
the  cancel lallon  of  terminal  charges  at  the 
point  of  destination  which  form  a  part  of 
the  tariffs  as  so  published.  U.  S.  v.  Standard 
Oil  Co.,  (1907)   148  Fed.  719. 

Rebate  given  by  intrastate  railroad.  —  The 
fact  that  a  concession  from  the  published  and 
tiled  through  rate  on  an  interstate  shipment 
bver  the  lines  of  a  connecting  carrier  was 
given  entirely  by  the  initial  carrier  for  trans- 
portatioii  over  its  own  line  wholly  within  one 
state  does  not  relieve  the  shipped  receiving 
such  concession  from  liability  to  proseoution 
therefor.  U.  S.  v.  Vacuum  Oil  Co.,  (1908) 
158  Fed.  536. 

Private  car  eompaniet.  — A  private  car 
company  which  delivers  its  cars  to  railroad 
companies  to  be  fUrnished  indiscriminately 
for  the  use  of  shippers,  receiving  pay  for  such 
use  from  the  railroad  companies  on  a  mileage 
basis,  is  within  the  provision  of  this  section, 
and  the  giving  by  such  a  car  company  of  any 
rebate  or  allowance  to  a  shipper  using  its 
cars,  whereby  he  secures  the  transportation 
of  his  property  at  a  less  rate  than  that  named 
in  the  published  tariff  of  the  carrier  for  trans- 
portation of  such  property  in  its  own  cars. 


although  from  its  own  funds  and  without  the 
connivance  or  knowledge  of  the  carrier,  is  a 
violation  of  the  statute.  Such  a  car  company 
is  therefore  subject  to  the  jurisdiction  of  the 
Interstate  Commerce  (Commission,  charged 
with  the  duty  of  enforcing  the  statute  and 
having  power  to  inquire  into  the  operations 
of  any  agency  of  transportation  which  may 
so  conduct  its  business  as  to  destroy  uni- 
formity of  rates.  Interstate  Commerce  Com- 
mission V.  Heichmann,  (1906)    145  Fed.  235. 

In  U.  S.  r.  Milwaukee  Refrigerator  Transit 
Co.,  (1906)  145  Fed.  1007,  it  appeared  that  a 
refrigerator  company  was  incorporated  to 
ow*n  and  operate  a  private  car  line,  and  to 
have  charge  of  all  the  interstate  transporta* 
tion  of  the  product  of  a  brewing  company.  A 
majority  of  the  brewing  company's  stock, 
however,  was  owned  by  persons  who  had  no 
interest  in  the  refrigerator  company,  and  the 
stock  of  the  latter  was  bought  and  paid  for 
bv  the  holders  with  their  own  money  and  in 
their  own  interest,  none  of  it  being  held  for 
the  brewing  company,  though  the  majority  of 
it  was  owned  by  persons  who  also  owned 
brewing  company  stock.  The  brewing  com* 
pany  paid  its  freights  in  full  and  received  no 
rebates,  nor  was  it  a  party  to  contracts  be- 
tween the  refrigerator  company  and  the  rail- 
road companies  by  which  the  refrigerator 
company  received  a  rebate  of  from  one-eiehth 
to  one- tenth  of  all  freight  moneys  on  all-in* 
terstate  traffic  it  controlled.  It  was  held  that 
such  facts  were  insufficient  to  establish  that 
the  brewing  company  had  received  rebates. 

Necessity  for  Knowledge  of  rate  by  sUpper. 
—  A  shipper  cannot  be  convicted  of  accepting 
n  concession  from  the  lawfully  published  rate 
without  proof  of  knowledge  of  what  such  rate 
in  fact  was,  and  hence  evidence  that  the  ship- 
per had  no  knowledge  of  the  published  rate, 
and  could  only  have  ascertained  the  same 
by  construction  of  several  tariff  sheets,  the 
application  of  which  was  questionable,  was 
held  to  be  admissible.  Standard  Oil  Co.  r* 
U.  S.,   (1908)   164  Fed.  376,  90  C.  C.  A.  864. 

Retrospective  operation.  —  The  payment  of 
a  rebate  after  the  passage  of  this  Act,  but 
upon  shipments  of  property  transported  prior 
to  its  enactment,  is  comprehended  by  its  pro- 
visions that  it  shall  be  unlawful  to  offer, 
grant,  or  give,  or  to  solicit,  accept,  or  re- 
ceive, any  rebate  in  respect  to  property  in  in- 
terstate commerce  transportation,  whereby 
any  such  property  shall  be  transported  at  less 
than  the  published  rates.  New  York  Cent., 
etc.,  R.  Co.  r.  U.  S.,  (1909)  212  U.  S.  500,  29 
S.  a,  309,  53  U.  S.   (L.  ed.)   624. 

Common  arrangement. — A  carrier  by  water 
which  has  not  joined  in  a  tariff  and  division 
sheet  filed  and  published  by  connecting  rail- 
road carriers  for  the  through  carriage  of  in- 
terstate shipments  between  two  points  does 
not  become  a  party  to  a  "common  arrange- 
ment" for  the  carriage  of  such  a  shipment 
within  the  meaning  of  the  Elkins  Act,  by  ac- 
cepting and  carrying  the  same  under  a 
through  bill  of  lading  issued  by  the  initial 
railroad  carrier  stating  the  published  tariff 
rate  and  the  division  of  the  charges  in  ac- 
cordance therewith,  nor  by  receiving  its  di- 
visional part  of  such  rate,  where  it  has  pre- 
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▼ionaly  privately  contracted  with  the  shipper 
to  "  protect "  a  lower  through  rate,  pursuant 
to  which  contract  the  ahipment  was  made, 
and  its  return  to  the  shipper  of  a  part  of  its 
divisional  share  of  the  freight,  in  fulfilment 
of  the  contract,  is  not  the  "giving  of  a  re- 
bate "  in  violation  of  this  Act.  Camden  Iron 
Works  V,  U.  S.,  (C.  C.  A.  1908)  158  Fed. 
561;  Mutual  Transit  Ck>.  t*.  U.  S.,  (1010)  178 
Fed.  664,  102  C.  C.  A.  164. 

Bffimd  of  elevator  durses.  —  A  railroad 
company  whose  published  schedule  rate  for 
the  carriage  of  oats  in  interstate  shipment 
from  Minneapolis  to  Duluth  or  Superior  was 
five  cents  per  one  hundred  pounds,  and  which 
received  payment  from  a  shipper  at  such  rate, 
but,  on  shipments  intended  for  through  trans- 
portation over  the  lakes,  later  refunded  to  the 
shipper  the  elevator  charges  for  transferring 
the  ^ain  from  its  cars  to  vessels  after  the 
termination  of  its  own  carriage,  amounting 
to  one-half  cent  per  bushel,  was  held  to  fa« 
guilty  of  granting  a  rebate  or  concession  from 
the  published  schedule  rate,  in  violation  of 
the  Elkins  Act,  and  it  was  held  to  be  no  de- 
fense to  a  prosecution  therefor  that  compe- 
ting roads  granted  a  like  concession,  and  that 
it  was  compelled  to  do  the  same  in  order  to 
secure  its  fair  share  of  the  business,  or  that 
it  treated  all  shippers  alike,  or  that  the  con- 
cession was  made  by  its  officers  in  good  faith 
and  in  the  honest  belief  that  it  was  lawful. 
Chicago,  etc.,  R.  Co.t*.  U.  S.,  (1908)  162  Fed. 
835,  90  C.  C.  A.  211. 

Racenrmg  zehAte  from  joint  rate.— This 
section  makes  it  unlawful  for  a  carrier  to 
grant  a  rebate  from  a  joint  tariff  rate  which 
it  has  filed  with  the  Interstate  Commerce 
Commisaion,  or  published,  or  in  which  it  par- 
ticipates when  filed  or  published  by  another 
carrier,  but  it  does  not  make  it  a  criminal 
offense  to  receive  a  rebate  from  a  joint  rate 
unless  such  rate  has  been  both  filed  and  pub- 
lished.   U.  S.  r.  Wood.  (1006)   145  Fed.  405. 

•*By  nny  device  whatever.**  —  Under  the 
provifiions  in  this  section  prohibiting  the 
giving  or  receiving  of  rebates  in  respect  to 
the  transportation  of  any.  property  in  inter- 
state or  foreign  commerce  "by  any  device 
whatever  "  it  was  unlawful  for  a  corporation 
organized  to  control  the  interstate  transporta- 
tiSn  of  a  brewing  company  t^  demand  and 
receive  mn  a  consideration  for  the  routing  of 
the  brewing  eompftny's  products  over  certain 
lines  of  railroad  a  concession  equal  to  one- 
eighth  or  one-tenth  of  the  published  freight 
rates.  U.  8.  v,  Milwaukee  Refrigerator  Tran- 
sit Co.,  (1906)  145  Fed.  1007. 

liability  of  stockholder.  —  The  fact  alone 
that  a  person  is  a  stockholder  in  a  corpora - 
.  tion  which  has  accepted  rebates  in  violation 
of  lav  does  not  render  him  subject  to  the 
penalty  imposed  by  the  statute  therefor.  U. 
S.  r.  Wood,   (1906)   145  Fed.  405. 

LioMity  of  ahipper  not  reoehrinf  the  bene- 
fit of  tlie  rolMte.  — The  fact  that  a  shipper 
who  contracts  for  and  receives  a  rebate  in 
violation  of  the  statute  personally  receives  no 
benefit  therefmn,  but  tnrns  the  same  over 
withoot  consideration  to  another,  does  not 
relieve  him  frdm  criminal  liability.  U.  S.  v. 
Wood,  (1906)  145Fod.  406. 


Shipments  befinning  and  terminating  in 
same  state  but  passing  throvgh  other  states. 
—  A  shipment  from  New  York  city  to  Bufl'alo, 
by  way  of  New  Jersey  and  Pennsylvania,  is 
interstate  commerce,  and  so  is  subject  to  the 
provisions  of  this  Act.  U.  S.  r.  Delaware, 
etc.,  R.  Co.,  (1907)   152  Fed.  269. 

necessity  for  oxpresa  agreement.  —  When  a 
carrier  unites  with  another  or  othars  in 
making  a  rate  for  interstate  or  foreign  ship- 
ments, and  a  through  bill  is  issued  therefor, 
it  is  subject  to  the  Interstate  Commerce  Act. 
An  express  agreement  for  the  through  rate  is 
not  required,  but  the  successive  reeeipt  and 
forwarding  in  the  ordinary  course  of  business 
by  two  or  more  carriers  under  through  bills, 
or  any  arrangement  for  a  continuous  car- 
riage, constitutes  assent  to  such  common  ar- 
rangement, and  makes  the  carrier  a  party  to 
the  contract,  within  the  meaning  of  the  Act. 
U.  S.  V.  Wood,  (1906)   145  Fed.  405. 

Departure  from  published  through  rate  — 
shipments  over  different  route.  —  An  initial 
carrier  which  has  become  a  party  to  a  joint 
through  rate  for  the  transportation  of  prop- 
erty over  its  own  and  connecting  lines  be- 
tween two  points  in  different  states,  which 
rate  has  been  filed  and  published  as  required 
by  this  Act,  cannot  lawfully  transport  prop- 
erty between  such  points  at  a  less  and  un- 
published rate  over  another  route  and  with 
diflferent  connections.  U.  S.  r.  Vacuum  Oil 
Co.,  (1907)   153  Fed.  698. 

Refund  for  use  of  private  tracks.  —  Private 
tracks  built  by  the  owner  of  a  packing  plant 
on  its  own  property,  extending  from  a  con- 
nection with  the  traicks  of  a  belt  line  railroad 
company  to  and  around  its  buildings,  and 
used  in*  loading  cars  for  shipment,  are  not  a 
part  of  the  railroad  system,  but  plant  facili- 
ties, and  the  refunding  by  a  railroad  com- 
pany, which  made  and  published  a  schedule 
of  through  rates,  including  the  belt  line 
charge  of  one  dollar  per  car  to  such  packing 
company  on  shipmients  made  by  it  and  paid 
for  at  the  schedule  rate,  on  the  ground  that 
it  was  a  payment  for  the  use  of  such  private 
tracks,  thus  making  the  rate  charged  one 
dollar  per  car  less  than  that  published  and 
charged  to  shippers  generally  from  the  same 
point,  was  held  to  constitute  the  giving  of  a 
rebate,  in  violation  of  this  section.  Chicago, 
etc.,  R.  Co.  V.  U.  S.,  (C.  C.  A.  1907)  156  Fed. 
558. 

Carriers  by  water.  —  Broadly  speaking,  this 
Act  is  not  applicable  to  carriers  by  water, 
and  such  a  carrier  does  not  become  subject 
to  the  Act  in  respect  to  an  interstate  ship- 
ment in  part  over  its  line  and  in  part  over 
oonnectino^  railroad  lines,  unless,  as  provided 
in  this  section,  it  was  "  under  a  common  con- 
trol, management,  or  arrangement"  with  the 
railroad  carriers  for  the  continuous  carriage 
of  such  shipment.  Mutual  Transit  Co.  r.  U. 
S.,  (1010)   178  Fed.  664,  102  C  C.  A.  164. 

Accepting  aggregate  of  local  r^tes  ai 
through  rate.  —  In  U.  S.  r.  Great  Northern  R 
Co.,  (1907)  157  Fed.  288,  it  was  held  that  a 
carrier  which  accepts  and  carries  an  inter- 
state shipment  on  a  through  bill  of  lading, 
openly  charging  the  sum  of  the  published 
local  rates  betvrsen  the  points  named  therein. 
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thereby  creates  a  through  rate  and  accepts 
the  published  aggregate  as  the  lawful  through 
charge;  and  that  any  rebate  given  therefrom 
was  a  violation  of  the  Elkins  Act. 

Agreements  made  prior  to  passage  of  stat- 
ute.—  A  railroad  company  subject  to  the  in- 
terstate commerce  laws,  which  paid  rebates 
to  a  shipper  in  1904,  was  subject  to  prosecu- 
tion therefor  under  the  Elkins  Act,  although 
the  agreement  therefor  was  made  before  the 
passage  of  such  Act.  Such  agreement  was 
unlawful  and  unenforceable  under  the  original 
interstate  commerce  law,  and  the  rebates 
cannot  be  said  to  have  been  "  given  "  within 
the  meaning  of  the  Elkins  Act  until  their 
actual  payment;  and  as  so  construed  the  Act 
as^  applied  to  such  a  case  is  not  an  ex  post 
facto  law.  U.  S.  r.  Great  Northern  R.  Co., 
(1907)   167  Fed.  288. 

Joinder  of  defendants.  —  Both  the  corpora- 
tion and  its  agents  may  be  joined  in  an  in- 
dictment for  violating  the  provisions  of  this 
Act  New  York  Cent.,  etc.,  R.  Co.  v,  U.  S., 
(1909)  212  U.  S.  481,  29  S.  Ct.  304,  53  U.  S. 
(L.  ed.)  613. 

Contract  fixing  former  rate  as  defense.  —  A 
shipper  is  guilty  of  accepting  transportation 
at  less  than  the  carrier's  published  rates 
where,  after  the  carrier  has  duly  established 
a  hiffher  rate,  he  secures  such  transportation 
at  the  rate  agreed  upon  in  a  prior  contract 
with  the  carrier,  vwhich  was  the  legal,  pub- 
lished, and  filed  rate  when  the  contract  was 
made,  since  the  statute,  being  then  in  force, 
is  read  into  such  contract,  and  becomes  a  part 
of  it.  Armour  Packing  Co.  v,  U.  S.,  (1908) 
209  U.  S.  56,  28  S.  Ct.  428,  52  U.  S.  (L.  ed.) 
680. 

Qnestiona  for  jury.  —  On  the  trial  of  indict- 
ments against  a  railroad  company  for  grant- 
ing concessions  to  a  shipper  in  respect  to  in- 
terstate shipments  in  violation  of  this  section 
and  for  failing  to  observe  its  published  tariff 
riktes  with  regard  to  demurrage  charges,  the 
questions  whether  defendant  had  made  a  set- 
tlement with  the  shipper  as  to  such  demur- 
rage, and  whether,  if  so,  the  cancellation  of 
the  charges  was  a  valid  settlement  of  a  dis- 
puted claim  or  for  the  purpose  of  making  a 
concession  in  violation  of  the  law,  were  mid 
to  be  questions  of  fact  for  the  jury.  U.  S.  v, 
Philadelphia,  etc.,  R.  Co.,  (1910)  184  Fed. 
543. 

Excesahre  sentence.  —  In  Standard  Oil  Co. 
r.  U.  S.,  (1908)  164  Fed.  376,  90  C.  C.  A. 
364,  it  appeared  that  the  defendant.  Standard 
Oil  Company  of  Indiana,  was  found  guilty  on 
1,462  counts  of  (in  indictment  for  receiving 
concessions  from  a  railroad  company  on  ship- 
ments of  oil,  in  violation  of  this  section.  The 
defendant's  capital  stock  was  one  million 
dollars,  and  there  was  no  evidence  that  its 
assets  were  in  excess  of  that  sum,  nor  did  it 
appear  that  the  defendant  had  ever  before 
been  guilty  of  a  similar  offense.  A  majority 
of  defendant's  capital  stock  was  owned  by  the 
Standard  Oil  Company  of  New  Jersey,  which 
was  no  party  to  the  prosecution,  whose  capi- 
tal stocK  was  one  hundred  million  dollars. 
This  corporation  wan  a  holding  company,  and 
its  net  earnings  for  the  period  during  which 
the  concessions  were  received  the  court  in- 


vestigated before  passing  sentence.  It  was 
held  that  the  assessment  of  the  fine  of  $29,- 
240,000,  which  was  the  maximum  punishment 
on  each  count,  based  on  a  finding  that  such 
amount  was  less  than  one-third  of  the  net 
revenues  of  the  Standard  Oil  Company  of 
New  Jersey  during  the  period  of  violation, 
the  effect  of  which  would  be  to  bankrupt  the 
defendant,  was  excessive,  and  an  abuse  of 
discretion. 

Nnmber  of  offenses.  —  In  a  prosecution 
against  a  shipper  for  receiving  concessions 
from  the  published  rates  of  a  railroad  com- 
pany in  violation  of  this  Act,  which  involves 
continuous  shipments  covering  a  number  of 
years,  there  can  be  no  greater  number  of 
offenses  than  there  were  payments  of  freight 
in  which  concessions  were  granted  and  re- 
ceived, such  receipt  being  the  completion  of 
the  transaction  which  constitutes  the  offense. 
U.  S.  r.  Standard  Oil  Co.,  (1909)  170  Fed. 
988. 

Under  this  section,  which  makes  it  unlaw- 
ful for  a  shipper  to  receive  '*  any  concession  " 
from  the  published  and  filed  rate  for  the  in- 
terstate transportation  of  property,  where  tlie 
published  rates  relate  to  transportation  in 
carload  lots  and  the  shipments  are  so  made, 
concessions  received  and  accepted  on  such 
shipments  were  upon  the  property  trans- 
ported, and  not  upon  the  conceded  rate,  and 
each  shipment  on  which  a  concession  was 
given  constitutes  a  separate  offense.  U.  S.  v. 
Vacuum  Oil  Co.,  (1908)  158  Fed.  536. 

Indictment.  —  An  indictment  charging  a 
shipper  with  securing  transportation  of 
goods  in  interstate  or  foreign  commerce  at 
less  than  the  carrier's  publisl^  rates,  in  vio- 
lation of  this  Act  is  sufficient  where  it 
charges  each  and  all  of  the  elements  of  the 
offense,  with  allegations  of  time,  place,  kind 
of  goods,  and  name  of  carrier,  averring  the 
fixing  of  the  published  rate,  the  changing  of 
the  rate,  and  the  new  publication,  the  ship- 
per's knowledge  of  this  change,  and  the  car- 
riage of  the  goods  over  a  described  route  at 
a  concession  of  the  difference  between  the  two 
rates.  Armour  Packing  O).  v,  U.  S.,  (1908) 
209  U.  S.  56,  28  S.  Ct.  428,  52  U.  S.  (L.  ed.) 
681. 

An  indictment  against  a  railroad  company 
for  granting  rebates  in  violation  of  the 
Elkins  Act  need  not  set  out  a  particular  de- 
scription of  the  device  resorted  to,  but  is 
sufficient  where  it  avers  the  kind  of  property 
shipped,  the  time  and  place,  when  and  where 
shipped,  the  consignee,  the  existing  legal 
tariff  for  such  shipment,  the  payment  thereof 
by  the  shipper,  the  subsequent  payment  of  the 
rebate  by  the  carrier  to  the  shipper,  and  the 
time  and  amount  of  such  payment.  Chicago, 
etc.,  R.  Co.  I?.  IT.  S.,  (1908)  162  Fed.  835,  90 
C.  C.  A.  211. 

An  indictment  of  a  shipper  for  receiving  re- 
bates or  concessions  in  violation  of  the  Elkins 
Act,  which  charges  that  defendant  received  a 
concession  from  such  rates  on  a  specified 
shipment,  is  sufficiently  specific  and  need  not 
specifically  charge  the  actual  payment  of  the 
unlawful  lower  rate,  which  is  a  matter  of 
proof.  Standard  Oil  Co.  v.  U.  S.,  ( 1910)  179 
Fed.  614,  103  C.  C.  A.  172. 


1198 


▼oL  X,  ^  lYO,  IM.  1. 


INTERSTA  TE  COMMERCE. 


Vol.  X,  p.  lYO,  MC,  1. 


In  Atchison,  etc.,  R.  Go.  x>,  U.  S.,  (1009) 
170  Fed.  250,  95  C.  C.  A.  446,  it  was  held 
that  an  indictment  alleging  that  the  estab- 
lished and  published  rate  per  car  for  bulk 
lime  between  two  points  was  seventy  dollars 
per  ear  of  40,000  pounds  minimum,  and  that 
the  defendant  charged  and  received  for  a 
specified  ear  the  sum  of  $64.75,  and  no  more, 
sufiiciently  charged  that  defendant  granted  a 
"  concession "  prohibited  by  the  statute, 
though  the  counts  did  not  use  the  word  "  con- 
cession "  to  describe  the  alleged  rebate. 

An  indictment  for  violation  of  this  section 
for  giving  or  receiving  rebates  need  not 
allege  that  the  carrier's  published  rate  was  a 
reasonable  rate,  nor  set  out  its  tariffs  in  ful], 
it  being  sufficient  to  aver  that  a  certain 
named  rate  was  in  force  between  designated 
points  as  shown  by  the  published  tariffs.  U. 
S.  p.  Standard  Oil  Co.,   (1907)   148  Fed.  719. 

For  other  cases  dealins  with  the  sufficiency 
of  an  indictment  for  violation  of  this  section, 
see  U.  S.  p.  Standard  Oil  Co.,  ( 1907)  148  Fed. 
719;  U.  S.  r.  Delaware,  etc.,  R.  Co.,  (1907) 
162  Fed.  269;  U.  S.  r.  Vacuum  Oil  Co.,  (1907) 
153  Fed.  598;  U.  S.  v.  Vacuum  Oil  Co., 
(1908)  158  Fed.  536;  U.  S.  v.  Standard  Oil 
Co.,  (1910)  183  Fed.  223. 

Duplicity,  —  Under  the  provision  of  this 
Act,  making  it  an  offense  for  an  interstate 
carrier  to  "  offer,  grant,  or  give "'  rebates, 
where  the  transaction  is  completed,  the  sub- 
stantive offense  is  the  payment  and  receipt 
of  the  rebate;  and  an  indictment  therefor  is 
not  bad  for  duplicity  because  it  also  avers 
the  offer  or  agreement  pursuant  to  which  the 
payment  was  made.  U.  S.  t*.  Great  Northern 
R.  Co.,  (1907)  157  Fed.  288. 

An  indictment  under  this  section  alleging 
that  the  defendant  offered,  granted,  and  gave 
a  rebate,  is  not  duplicitous,  but  charges  but 
one  offense.  U.  S.  r.  Delaware,  etc.,  R.  Co., 
(1907)  152  Fed.  269. 

Variance.  —  In  an  indictment  charging  a 
shipper  with  having  received  from  a  railroad 
company  a  rebate  or  concession  in  violation 
of  this  Act,  whereby  oil  was  transported  for 
it  in  interstate  commerce  at  a  less  rate  than 
that  named  in  the  tariffs  published  and  filed 
by  the  railroad  company,  an  averment  that 
such  company  established,  published,  and 
filed  a  rate  on  oil  between  Chicago  and  St. 
Louis  of  19%  cents  per  hundred  pounds  was 
not  sustained  by  proof  that  its  schedules 
named  only  the  rate  over  its  own  line  from 
Chicago  to  East  St.  Louis  at  eighteen  cents, 
and  that  the  tariff  on  connecting  lines  be- 
tween East  St.  Louis  and  St.  Louis  was  1% 


cents.    U.  S.  v.  Standard  Oil  Co.,  (1909)  170 
Fed.  988. 

A  tariff  sheet  showing  an  established  and 
published  •rate  on  bulk  lime  between  two 
points  of  $3,50  per  ton  in  carload  lots  of  not 
leas  than  40,000  pounds  was  held  not  to  sus- 
tain an  indictment  against  the  carrier  for 
granting  a  concession  alleging  that  the  estab- 
lished rate  was  $70  a  car  of  40,000  pounds 
minimum.  Atchison,  etc.,  R.  Co.  v,  U.  S., 
(1909)    170  Fed.  250,  95  C.  C.  A.  446. 

Evidence. — Where,  in  a  prosecution  against 
a  carrier  for  alleged  rebating  on  shipments 
of  bulk  lime,  it  was  shown  that  the  regular 
published  rate  was  $3.50  per  ton,  40,000 
pounds  minimum,  that  the  value  of  the  lime 
was  $3.50  a  ton  at  the  point  of  shipment,  and 
that  the  carrier  had  accepted  in  settlement 
sums  varying  from  35  cents  to  $14.35  per  car 
less  than  such  established  rate,  it  was  held 
that  evidence  that  the  shipper  had  claimed 
that  each  of  the  cars  had  been  loaded  with 
at  least  the  minimum  amount,  but  that  va- 
rious amounts  had  been  lost  in  .transit,  and 
that  the  carrier  had  not  exacted  freight  on 
the  amount  so  lost,  was  admissible  as  showing 
absence  of  the  carrier's  intent  to  grant  a  con- 
cession from  the  established  freight  rate. 
Atchison,  etc.,  R.  Co.  t?.  U.  S.,  (1909)  170 
Fed.  250,  95  C.  -C.  A.  446. 

In  Standard  Oil  Co.  v.  U.  S.,  (1910)  179 
Fed.  614,  103  C.  C.  A.  172,  the  evidence  was 
held  to  be  sufficient  to  support  a  verdict  find- 
ing that  defendant  knowingly  accepted  con- 
cessions as  a  shipper  from  the  lawful  rates 
established  by  railroad  companies  in  viola- 
tion of  this  Act. 

An  indictment  against  a  railroad  company 
containing  a  number  of  counts,  each  charging 
the  granting  of  a  concession  by  defendant  to 
a  shipper  in  violation  of  this  section,  by  fail- 
ing to  collect  a  demurrage  charge  fixed  by  its 
published  schedule  of  rates  on  a  single  carload 
shipment,  was  held  to  be  supported  as  to  any 
one  count  by  proof  that  at  a  single  settlement 
between  defendant  and  the  shipper  after  all 
the  shipments  charged  had  been  made  de- 
fendant made  a  concession  equal  to  the  demur- 
rage charges  on  all* of  the  cars.  U.  S.  r. 
Philadelphia,  etc.,  R.  Co.,  (1910)  184  Fed. 
543. 

For  other  cases  under  this  paragraph,  see 
U.  S.  V.  Milwaukee  Refrigerator  Transit  Co., 
(1905)  142  Fed.  247;  U.  S.  v.  Armour,  (1906) 
142  Fed.  808;  Ew  p.  Chapman,  tl907)  153 
Fed.  371;  Wisconsin  Cent.  R.  Co.  v.  U.  S., 
(C.  C.  A.  1909)  169  Fed.  76;  U.  S.  v.  Stand- 
ard Sanitary  Mfg.  Co.,  (1911)  187  Fed.  232. 


[Prosecutions  —  jimsdiction,'] 

Cimttitiitionality.  —  The  requirement  that 
the  prosecution  of  crimes  against  the  United 
States  be  had  In  the  state  or  district  where 
the  offense  was  committed,  which  is  made  by 
U.  S.  Const.,  Sixth  Amend.,  is  not  violated 
by  the  provision  of  this  Act,  under  which  the 
oflTense  of  obtaining  transportation  of  goods 
from  one  place  to  another  at  less  than  the 
carrier's  published  rates  may  be  tried  in  any 
federal   district   through  which   such   trans- 


portation was  conducted.  Armour  Packing 
Co.  r.  U.  S.,  (1908)  209  U.  S.  56,  28  S.  Ct. 
428,  52  U.  S.    (L.  ed.)   681. 

Failure  to  file  rate  schedule.  —  The  offense 
of  failing  to  file  a  rate  schedule  with  the 
commission  is  committed  in  Washington, 
where  the  commission  has  its  office,  and  hence 
must  be  prosecuted  there.  New  York  Cent., 
etc.,  R.  Co.  V.  U.  S.,  (1908)   166  Fed.  267,  92 
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[Published  rates  to  he  adhered  <o.] 

Liability  of  carrier  not  publiahing  or  filing 
schedule.— A  carrier  which  gives  rebates  from 
a  joint  rate  on  file  with  the  Interstate  Com- 
merce Commission  may,  although  it  did  not 
itself  publish  and  file  the  rate,  be  convicted 
of  violating  this  Act,  which,  inter  aUa,  pro- 
vides tl^at  the  published  rate  shall  be  con- 
clusively deemed,  in  any  prosecution  under 


the  Act,  to  be  the  legal  rate  as  against  the 
carrier  who  files  the  same  or  "participates 
in  any  rates  so  filed  or  published,"  and  that 
any  departure  from  such  rate  shall  be  deemed 
to  be  an  offense  under  the  Act.  U.  S.  v.  New 
York  Cent.,  etc.,  R.  Co;,  (1909)  212  U.  S. 
514,  29  a  Ct.  313,  (^3  U.  S,  (L.  ed.)  031. 


Vol.  X,  p.  1 72,  sec.  3.     [Eqmty  courts  to  enforce  tariffs,  prohibit  dOcrimir 
tuition,  etc.^ 


Sestraining  rebating.  —  Equity  has  juris- 
diction to  grant  an  injunction  at  the  instance 
of  the  United  States  against  carriers  and 
other  corporations,  restraining  them  from  giv- 
ing and  receiving  rebates  in  violation  of  this' 
A^,  although  such  acts  may  also  constitute  a 
crime.  U.  S.  v.  Milwaukee  Refrigerator  Tran- 
sit Co.,  (1906)   146  Fed.  1007. 

Prior  yiolations.  —  See  U.  S.  v.  Atchison, 
etc.,  R.  Co.,   (1905)    142  Fed.  176. 

Necessity  for  going  before  commission. — 
This  section  provides  a  remedy  in  court,  with- 
out going  before  the  Interstate  Commerce 
Commission,  for  any  discriminations  forbid- 
den by  law,  including  the  discriminations  or 
preferences  prohibited  by  sections  1  and  3  of 
the  Act  of  Feb.  4, 1887,  ch.  104, 24  Stat.  L.  370, 
380,  3  Fed.  Stat.  Annot.  809,  816.  Interstate 
Commerce  Commission  t?.  Chicago  G.  W.  R. 
Co.,  (1905)  141  Fed.  1003,  affirmed  (1908) 
209  U.  S.  108,  28  S.  Ct.  493,  52  U.  S.  (L.  ed.) 
705. 

Sufficiency  of  bill.  —  In  U.  S.  v.  Milwaukee 
Refrigerator  Transit  Co.,  (1905)  142  Fed. 
247,  it  was  held  that  in  a  suit  of  equity  by 
the  United  States  against  interstate  carriers 
and  others,  brought  under  this  Act,  to  en- 
join the  giving  and  receiving  of  unlawful  re- 
bates, in  which  the  lawfulness  of  payments 
made  by  the  carriers  depended  upon  the  in- 
tent with  which  they  were  made  and  received, 
the  bill  was  sufficient  on  its  face  to  show  the 
unlawful  intent  and  illegality  of  the  pay- 
ments, where  it  alleged  that  the  defendant 
brewing  company,  which  was  a  larger  shipper 
of  beer  prior  to  the  enactment  of  such  stat- 
ute, habitually  received  rebates  from  carriers; 
that  shortly  after  such  enactment  its  officers, 
who  were  also  its  controlling  stockholders,  or- 
ganized a  transit  company  (defendant)  and 
became  its  officers  and  the  owners  of  practi- 
cally all  of  its  stock,  and  on  behalf  of  the 
brewing  company  contracted  with  it  to  make 


all  the  shipments  for  the  brewing  company, 
and  that  the  transit  company  contracted  for 
shipments  with  such  interstate  carriers  as 
would  pay  it  from  one- tenth  to  one-eighth  of 
the  published  rate  for  the  transportation, 
ostensibly  as  a  commission  for  obtaining  the 
business,  but  in  fact,  as  was  well  known  to 
the  carrier  defendants,  as  a  rebate  for  the 
benefit  of  the  brewing  company. 

Venue.  —  An  action  by  certain  shippers  to 
restrain  an  interstate  carrier  from  enforcing 
a  reconsignment  charge  of  five  dollars  per  ear, 
as  unreasonable,  though  maintainable  at  com- 
mon law,  is  nevertheless  a  suit  within  the 
Interstate  Commerce  Act,  so  that  federal 
jurisdiction  is  not  alone  dependent  on  diverse 
citizenship,  and  hence  it  can  be  brought  only 
in  the  district  of  which  the  defendant  is  an 
inhabitant,  as  provided  by  Judiciary  Act 
March  3,  1887,  ch.  373,  sec.  1,  24 'Stat.  L. 
552,  as  amended  by  Act  Aug.  13,  1888,  ch. 
866,  25  Stat.  L.  434,  4  Fed.  Stat.  Annot.  265. 
Sunderland  v.  Chicago,  etc.,  R.  Co.,  (1908) 
158  Fed.  877. 

Evidence.  —  In  a  case  of  an  equivocal  act 
which  is  unlawful  if  so  intended,  but  not 
otherwise,  or  which  is  claimed  to  have  been 
accidental  or  through  mistake,  evidence  of 
unconnected  but  similar  facts  is  always  ad- 
missible to  show  intent  or  system  or  to  rebut 
accident;  and,  under  such  rule,  upon  an  issue 
as  to  whether  a  corporation  organized  and 
owned  by  the  officers  and  stockholders  of  an- 
other is  in  fact  an  independent  corporation 
or  was  organized  merely  as  a  dummy  to  en- 
able the  other  through  it  to  collect  and  ob- 
tain illegal  rebates  from  carriers,  the  fact 
that  the  latter  had  previously  and  habitually 
received  rebates  in  violation  of  law  is  perti- 
nent and  may  be  allowed  and  proved.  U.  S. 
V.  Milwaukee  Refrigerator  Transit  Co., 
(1905)  ,142  Fed.  247. 


[District  attorneys  to  bring  suits,  etc.  — recovery  of  damages.'] 


direction  or  investigation  on  the  part  of  the 
Interstate  Commerce  Commission.  U.  8.  r. 
Milwaukee  Refrigerator  Transit  Co.,  (1906) 
145  Fed.  1007. 


Suits  without  direction  of  commission. — 
The  Attorney-General  has  authority  to  insti- 
tute a  proceeding  to  restrain  rebating  by  in- 
terstate carriers  of  his  own  motion,  without 

Vol.  X,  p.  173,  sec.  4. 

Retroactive  effect.  —  The  remedies  given  by  force  the  former  Act  by  tbe  provision  of  see- 
section  *3  of  this  Act*  were  so  far  made  ap-  tion  4,  that  pending  causes  aball  not  be  al- 
plicable  to  prior  pending  proceedings  to  en-      fccted    by    the    repeal    of    oonflloting    lawn 
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proWded  for  therein,  but  shall  be  prosecuted 
to  a  conclusion  in  the  matter  theretofore  pro- 
vided "and  as  modified  by  the  provisions  of 
this  Act,**  that  a  decree  granting  the  relief 
prayed  for  in  a  suit  brought  on  behalf  of  the 
United  States  by  its  law  officers  to  enjoin  dis- 
crimination between  localities,  which  suit 
was  unauthorized  becaua^  brought  before  the 


passage  of  the  later  Act,  must  be  reversed 
and  tne  cause  remanded  for  further  proceed- 
ings consistent  with  the  Act  to  Regulate  Com- 
merce as  originally  enacted  and  subaequently 
amended.  Missouri  Pac.  R*  Co.  v,  U.  S., 
(1903)  189  U.  S.  274,  23  S.  Ct  507,  47  U.  6. 
(L.  ed)  8U. 


Vol.  X,  p.  173,  sec.  1. 

For  an  amondmeot  to  this  Act,  see  Act  of 
June  30,  1906,  ch.  3020,  34  Bt»t.  U  798,  1009 
Supp.  Fed.  Stat.  Annot.  708. 

"Proceeding."  —  The  examination  of  wit- 
nesses before  a  grand  jury  concerning  an 
alleged  violation  of  the  Anti-trust  Act  is  a 
"  proceeding  "  within  the  meaning  of  the  pro- 
viso to  this  Act.  Hale  v.  Henkel,  (1906)  201 
U.  6.  43,  26  S.  Ct,  371,  50  U.  S.  (I.,  ed.) 
662. 

Suffidency  of  statutory  immmiity.  —  The 
right  of  a  witness  to  claim  his  priviletTC 
axainat  self-incrimination,  afforded  by  the 
U.  S.  Const.,  Amend.  5,  when  examined  con- 
cerning an  alleged  violation  of  the  Anti-trust 
Act,  is  taken  away  by  the  proviso  to  this  Act 
which  furnishes  a  sufficient  immunity  from 
prosecution  to  satisfy  the  constitutional  guar- 
anty, although  it  may  not  afford  immunity 


from  prosecution  in  the  state  courts  lor  tlie 
offense  disclosed.  Hale  17.  Henkel,  (1006) 
201  U.  8.  43,  26  S.  Ct.  371.  50  U.  S.  (L.  ed.) 
652;  Nelson  r.  U.  S.,  (1906)  201  U.  S,  92, 
26  S.  Ct.  368,  50  U.  S.  (L.  ed.)  673. 

A  iliieM  against  succsasfal  prosaotttioa, 
available  to  the  acctuied  as  a  d^enso,  and  not 
immunity  from  the  prosecution  itself,  is  what 
was  secured  by  this  Act.  Heike  r.  U.  S., 
(1910)  217  U.  S.  423,  30  S.  Ct.  J^39,  54  U.  S. 
(L.  ed.)  821. 

Persons  filing  answer  under  oath.—- This 
section  as  amended  by  Act  of  June  30,  1906, 
ch.  3920,  34  Stat.  L.  708,  1909  Supp.  Fed. 
Stat.  Annot.  708,  does  not  iitamuniEe  persons 
who  have  filed  answers  under  oath  in  a  pro- 
ceeding under  the  Anti-trust  Act.  U.  8.  v. 
Standard  SaniUry  Mfg.  Co.,  (1011)  187  Fed. 
229. 


f909  Supp.,  p.  255,  sec.  1. 

Conststntionality. — ^The  provision  of  <Ik)nst. 
U.  S.,  art.  1,  sec.  9,  that  "  no  preference  shall 
be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  state  over  those 
of  another,"  does  not  prevent  the  exercise  of 
the  power  of  Congress  by  delegated  authority 
to  regulate  commerce  between  ports  of  dif- 
ferent states  merely  because  such  regulation 
may  incidentally  affect  the  commerce  of  a  port 
in  still  another  state.  Louisville,  etc.,  R. 
Co.  r.  Interstate  Commerce  Commission, 
(1910)   184  Fed.  118. 

Cositmction.  —  The  sections  of  this  Act 
which  are  amendatory  of  the  Act  of  Feb.  4, 
1887,  ch.  104,  24  Stat.  L.  379,  3  Fed.  Stat. 
Annot.  809,  are  to  be  treated,  as  to  matters 
occurring  after  the  enactment  of  such  Act, 
as  if 'such  section  had  been  in  the  original 
Act.  State  v,  Adams  Express  Co.,  (1908) 
171  Ind.  136,  85  N.  E.  337. 

Free  pssses  —  Posscm  in  payment  of  claimt 
for  dama§€8  ^^  InvalidaPimg  contracts  for 
free  transportation.  —  An  agreement  by  an 
interstate  carrier  to  issue  annual  passes  for 
life  in  consideration  ol  a  release  of  a  claim 
for  damages,  tbou^  entered  into  prior  to 
t^is  Aet,  was  made  nnenforoeable  by  the  pro- 
hibition of  section  2  against  demanding,  ooV 
lecting,  or  receiving  "  a  greater  or  1ms  or 
different  oompensation  "  for  the  transporta- 
tioB  of  persons  or  property  or  for  any  service 
in  eenneetion  therewitb,  than  l^at  specified 
in  the  carrier's  published  schedule  of  rates. 
Louisville,  etc.,  R.  C3o.  r.  Mottl^,  (1911)  219 
U.S. 467, 31  S.  Ct.  265,  55  U.  S.  (L.  ed.)  297, 

Bmpk^feeM  of  railway  mail  aervice.  —  The 
provision  of  this  Act  that  no  carrier  subject 


to  this  Act  shall  issue  in  interstate  com- 
merce free  transportation,  except  to  railway 
mail  employees,  cannot  be  construed  to  pro- 
hibit the  issuance  of  a  free  pass  to  an  em- 
ployee of  the  railway  mail  service  for  trans- 
portation of  such  employee  while  not  in  the 
actual  discharge  of  his  official  duties.  Schuy- 
ler r.  Southern  Pac.  Co.,  (Utah  1910)  109 
Pac.  459. 

Defence  to  actions  for  death  from  negU- 
gence.  —  Where  an  interstate  carrier  issueij 
free  transportation  to  an  employee  of  the 
railway  mail  service  for  use  by  such  employee 
while  not  on  duty,  it  was  held  that  it  could 
not  avoid  liability  to  the  personal  represent- 
atives of  such  employee  for  its  negligence 
in  causing  his  death,  by  alleging  that  such 
transportation  was  Issued  in  violation  of  th|s 
Act.  Schuyler  r.  Southern  Pac.  Co.,  (Utah 
1910)   109  Pac.  459. 

Persons  punishable.  —  Under  the  provision 
of  this  section  which  makes  it  a  misdenreanor 
for  any  common  carrier  subject  to  its  pro- 
visions to  issue  any  free  ticket,  free  pass,  or 
free  transportation  for  pasfwngers,  except  to 
persons  therein  excepted,  and  further  provide 
that  "  any  person  other  tjian  the  persons  ex- 
cepted in  this  provision,  who  uses  any  such 
interstate  free  ticket,  free  pass,  or  free  trans- 
portation, shall  be  subject  to  a  like  penalty," 
one  who,  having  in  his  possession  an  inter- 
state free  ticket  or  pass  issuied  by  a  railroad 
eompahy,  sells  it  to  another,  knowing  that 
he  is  not  the  person  named  therein,  and  !s 
not  entitled  to  ride  thereon,  with  intent  that 
he  shall  so  use  it,  which  he  does  by  riding 
free  on  an  interstate  journey,  is  guilty  of 
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using  the  ticket  in  violation  of  the  statute. 
U.  S.  r.  Martin,  (1910)  176  Fed.  110. 

State  laws.  —  An  order  of  a  state  commis- 
sion which  provided  that  ten  days'  free  stor*' 
age  should  be  allowed  on  less  than  carload 
shipments  when  destined  to  consignees  who 
lived  at  interior  points  five  miles  or  more 
from  the  railroad  station,  in  so  far  as  it  ap- 
plied to  interstate  commerce  was  held  to  be 
void  for  the  reason  that  it  was  in  conflict 
with  and  superseded  by  sections  1  and  2  of 
this  Act,  and  for  the  further  reason  that  it 
interfered  with  and  imposed  upon  interstate 
commerce  an  unreasonable  burden.  St.  Louis, 
etc.,  R.  Co.  V.  State,  (Okla.  1010)  107  Pac. 
929. 

Since  the  Oregon  statute  requiring  railroads 
to  furnish  cars  on  demand  by  shippers  (Act 
of  Feb.  18,  1907,  Laws  of  1907,  p.  77,  sec.  26) 
covers  a  field  not  occupied  by  the  Inti^rstate 
Commerce  Act,  in  that  it  regulates  the  man- 
ner of  making  the  request,  the  excuses  that 
may.be  made  for  a  failure  to  deliver  cars, 
and  adds  an  additional  penalty  by  way  of  de- 
murrage for  failure  to  comply  with  its  terms, 
it  is  not  superseded  by  nor  in  conflict  with 
the  federal  statute.  Martin  f.  Oregon  R., 
etc.,  Co.,  (1910)  113  Pac.  16. 

This  Act  regulating  the  transportation  and 
delivery  of  goods  by  express  companies  super- 
seded the  Indiana  statute  (Act  Ind.  March 
6,  1901,  Act  1901,  p.  97,  ch.  62,  Burns'  Annot. 
Stat.  1901,  sec.  3312a),  relating  to  the  same 
subject-matter.  State  X).  Adams  Express  Co., 
(1908)   171  Ind.  138,  85  N.  £.  337. 

Common-Uw  or  c4mtTactiuil  dutiea.  — The 
liability  of  connecting  carriers  for  breach  of 
their  common-law  or  contractual  duty  in  re- 
spect to  property  received  for  shipment  is  not 
regulated  or  affected  by  this  section,  though 
the  shipment  is  an  interstate  one,  and  there- 
fore an  action  against  them  for  injuries  to 
the  property  causied  by  negligence  and  delay 
in  transportation,  being  based  on  a  breach  of 
such  duty  and  not  on  any  infraction  of  said 
Act,  is  properly  brought  in  a  state  court. 
Chicago,  etc.,  R.  Co.  r.  Clements,  (1909)  63 
Tex.  Civ.  App.  143,  116  S.  W.  664. 

Seaaonabimeaa  of  terminal  chargea.  —  A 
terminal  charge  for  delivering  carloads  of 
live  stock  to  the  Union  Stock  Yards  in  Chi- 
cago, a  point  beyond  the  carrier's  line,  if  in 
itself  just  and  reasonable,  and  separately 
stated  in  the  tariff  schedules,  as  required  by 
section  2  of  this  Act,  cannot  be  condemned  or 
the  carrier  required  to  reduce  it  on  the  ground 
that  it,  taken  with  prior  charges  of  trans* 
portation  over  the  lines  of  the  carrier,  or  of 
connecting  carriers,  makes  tlie  total  charge 
to  the  shipper  unreasonable.  Interstate  Com- 
merce Commission  r.  Stickney,  (1909)  215 
U.  8.  98,  30  S.  Ct.  66,  54  U.  S.  (L.  ed.)  112, 
affirming  (1908)   164  Fed.  638. 

Compelling  switch  connection. — The  ram- 
edy  given  by  this  section,  on  complaint  by  the 
shipper  to  the  Interstate  Commerce  Commis- 
sion, when  an  interstate  railway  carrier  re- 
fuses to  establish  a  switch  connection  with  a 
lateral  branch  line,  ia  exclusive,  and  the  gen- 


eral powers  given  by  other  sections  of  the 
statute  cannot  be  deemed  to  authorize  a  com- 
plaint to  the  commission  by  the  lateral 
branch  railway  company.  Interstate  Com- 
merce Commission  v.  Delaware,  etc.,  R.  Co., 

(1910)  216  U.  8.  531,  30  S.  Ct.  415,  54  U.  8. 
(L.  ed.)  605. 

Limitation  of  liability  to  fixed  TalnatioiL 
—  This  Act  does  not  prevent  a  shipper  from 
recovering  the  actual  loss  to  a  live  stock  ship- 
ment, though  the  stock  was  shipped  on  the 
valuation  of  $100  per  head.  Betus  17.  Chi- 
cago, etc.,  R.  Co.,  (Ia.  1911)   129  N.  W.  962. 

Street  railroads. — ^The  Interstate  Commerce 
Act  does  not  apply  to  street  railway  compa- 
nies engaged  in  the  transportation  of  passen- 
gers between  cities  in  different  states.  Omaha, 
etc.,  R.  Co.  r.  Interstate  Commerce  Commis- 
sion, (1910)  179  Fed.  243. 

Shipments  wholly  within  a  territory. — 
Prior  to  this  amendment  the  Interstate  Com- 
merce Commission  had  no  jurisdiction  to  fix 
or  adjust  charges  or  rates  on  shipments,  the 
carriage  of  which  was  wholly  within  a  terri- 
tory. Ft.  Smith,  etc.,  R.  Co.  r.  Chandler  Cot- 
ton Oil  Co.,  (Okla.  1909)  106  Pac.  10. 

In  the  conmiodities  dauae  eaaea  —  Mai- 
iers  not  settled  by  earlier  decisions.  —  The 
adjudication  in  the  commodities  clause  caaes 
(U.  S.  r.  Delaware,  etc.,  Co.,  (1909)  213 
U.  S.  366,  29  S.  Ct.  527,  53  U.  S.  (L.  ed.) 
836)  set  out  in  the  original  note,  that  the 
ownership  by  a  railway  carrier  of  stock  in  a 
bona  fide  corporation  manufacturing,  mining, 
producing,  or  owning  the  commodity  carried 
is  not  the  interest  in  such  commodity  for- 
bidden to  the  carrier  by  the  Hepburn  Act,  is 
not  res  judicata  of  the  right  of  such  carrier 
to  exert  its  power  as  a  stockholder  so  as  to 
deprive  the  other  corporation  of  all  real  in- 
dependent existence,  and  to  make  it  virtually 
but  an  agency,  or  dependency,  or  department 
of  the  carrier.    U.  S.  v,  Lehigh  Valley  R,  Co., 

(1911)  220  U.  S.  267,  31  8.  Ct.  387,  56  U.  S. 
(L.  ed.)  458. 

Stock  otDnership  in  sham  corporation, — 
The  exercise  by  a  railway  carrier  of  its  power 
as  a  stockholder  in  a  corporation  manufactur- 
ing, mining,  producing,  or  owning  the  com- 
modity carried  in  such  manner  as  to  deprive 
the  latter  corporation  of  all  independent  ex- 
istence, and  to  make  it  virtually  but  an 
agency,  or  dependency,  or  department  of  the 
carrier,  is  forbidden  by  the  provisions  of  this 
section,  making  it  unlawful  for  a  railway  car- 
rier to  transport  in  interstate  commerce  ar- 
ticles or  commodities  "manufactured,  mined, 
or  produced  by  it  or  under  its  authority,  or 
which  it  may  own  in  wliole  or  in  part,  or  in 
which  it  may  have  any  interest,  direct  or 
indirect."  U.  S.  r.  Lehigh  Valley  R.  Co., 
(1911)  220  U.  S.  257,  31  8.  Ct.  387,  55  U.  S. 
(L.  ed.)    458. 

Cart  not  owned  by  shipper. — The  case  cited 
in  the  original  note  was  reversed  on  other 
grounds  in  U.  S.  v,  Baltimore,  etc.,  R.  Co., 
(1010)  216  U.  8.  481,  30  8.  Ct.  164,  64  U.  8. 
(L.  ed.)  292. 
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1909  ^upp.,  p.  260,  sec.  2. 

Contract  for  apodal  fadlitiea.  —  A  shipper 
cannot,  under  a  special  contract  with  a  car- 
rier, claim  special  facilities  in  transporta- 
tion, such  as  that  the  freight  be  transferred 
in  a  single  covered  express  wagon  by  itself, 
so  thai,  in  an  action  by  a  shipper  based  on 
such  special  contract,  the  express  company 
could  show  as  a  defense  that  the  tariff  rates 
applicable  did  not  provide  for  such  special 
privileges.  Winn  r.  American  Express  Co., 
(la.  1010)  128  N.  W.  663. 

Qneation  of  fact  —  What  is  an  undue  or 
unreasonable  preference  or  advantage  given 
by  a  carrier  of  goods  to  a  shipper  within  the 
inhibition  of  this  section  is  a  question  of  fact. 
State  t;.  Adams  Express  Co.,  (1006)  171  Ind. 
138,  85  N.  E.  337. 

Diacrimination  against  localities.  —  Under 
the  Interstate  Commerce  Act,  as  amended  by 
this  section,  forbidding  carriers  to  give  any 
unreasonable  preference  or  advantage  to  any 
shipper  or  locality,  a  carrier  cannot  lawfully 
make  rates  so  as  to  overcome  the  natural 
advantage  of  one  locality  over  another,  or  so 
aa  to  build  up  one  place  at  the  expense  of 
another.  State  r.  Adams  Express  Co.,  (1008) 
171  Ind.  138,  85  N.  E.  337. 

Filing  rates.  —  In  a  prosecution  against 
certain  interstate  carriers  for  shipping  cer- 
tain freight  at  a  ten  cent  rate  when  the  pub- 
lished and  filed  rate  was  fifteen  cents  per 
hundred  weight,  evidence  that  the  ten  cent 
rate  had  been  published  by  defendant's  con- 
nections, and  sent  ''broadcast,"  though  not 
filed,  was  held  to  be  inadmissible  as  a  matter 
of  defense,  since  the  charging  of  a  rate  less 
than  the  filed  rates  constitutes  a  concession 
to  the  shipper,  in  violation  of  the  Act,  as  a 
matter  of  law.  U.  S.  r.  Merchants',  etc., 
Transp.  Co.,  (1911)   187  Fed.  363. 

Pieanmption  aa  to  compliance.  —  There  is 
no  presumption  that  interstate  carriers  sued 
for  overcharge  for  icing  cars  had  filed  with 
the  Interstate  Commerce  Commission  a  sched- 
ule of  freight  rates,  including  icing  charges, 
and  that  such  rates  were  promulgated  as  re- 
quired by  the  Act,  in  the  absence  of  allega- 
tions to  that  effect,  so  as  to  defeat  the  juris- 
diction of  a  state  court.  N.  H.  Blitch  C3o.  v. 
Atlantic  Coast  Line  R.  Co.,  (1910)  87  S.  C. 
107,  69  S.  E.  16. 

Knowledge.  —  In  a  prosecution  of  an  inter- 
state carrier  for  shipping  freight  at  a  rate 
less  than  that  filed  with  the  Interstate  Com- 
merce (Commission,  it  was  held  that  defendant 
could  not  be  heard  to  say  that  it  did  not  know 
of  the  filed  rate,  which  it  had  established  in 
accordance  with  the  law,  as  a  justification 
for  its  departure  therefrom.  U.  S.  r.  Mer- 
chants', etc.,  Transp.  Ck).,  (1911)  187  Fed. 
363. 

Compensation  for  transportation. -^  A  car- 
rier engaged  in  interstate  commerce  cannot 
lawfully  charge,  collect,  or  receive  anything 
but  money  for  transportation  on  Its  road 
since  the  enactment  of  this  section,  prohibit- 
ing any  carrier  from  demanding,  collecting, 
or  receiving  ''a  greater  or  less  or  different 
compensation  ".  for  the  transportation  of  per- 
sons or  property,  or  for  any  service  in  con- 


nection therewith,  than  that  specified  in  its 

Sublished  schedule- of  rates,    Louisville,  etc., 
[.  Co.  f?.  Mottley,  (1911)  4l9  U.  S.  467,  31 
8.  Ct.  265,  65  U.  S.   (L.  ed.)  297,  reveraing 

(1909)  133  Ky.  662,  118  S.  W.  982. 

Effect  of  Act  on  contracts  for  transporta- 
tion.—  The  interstate  commerce  law  abro- 
gated  the  right  of  the  carrier  and  shipper  to 
X  the  freight  rate  by  contract;  the  law  fixing 
the  rate.  Baltimore,  etc.,  R.  Co.  v.  New  Al- 
bany Box,  etc.,  Co.,  (Ind.  1911)  94  N.  E.  906. 
Where  carriers  have  filed  and  published 
schedules  of  joint  through  rates,  it  is  the 
right  of  a  shipper  to  have  his  property  trans- 
ported upon  the  lines  joining  in  such  sched- 
ules and  at  the  rates  tlierein  specified,  and 
the  carrier  receiving  it  cannot  avoid  its  obli- 
gation by  any  contract  inserted  in  its  bill  of 
lading.    Dickerson  17.  Louisville,  etc.,  R.  (yo., 

(1910)  187  Fed.  874. 

Release  of  damage  claims,  —  An  interstate 
carrier  cannot  make  a  valid  contract  to  issue 
annua]  passes  for  life  in  consideration  of  a 
release  of  a  claim  for  damages,  since  the  en- 
actment of  this  section  expressly  prohibiting 
any  carrier  from  demanding,  collecting,  or 
receiving  ^  a  greater  or  less  or  different  com- 
pensation "  for  the  transportation  of  persons 
or  property,  or  for  any  service  in  connection 
therewith,  than  that  specified  in  its  published 
schedule  of  rates.  Louisville,  etc.,  IL  Co.  v, 
Mottley,  (1911)  219  U.  S.  467,  31  S.  Ct.  266, 
56  U.  S.  (L.  ed.)  297,  reversing  (1909)  133 
Ky.  652,  118  S.  W.  982. 

The  consiiiuHonal  liberty  of  the  citizen  to 
make  contracts  was  not  infringed  by  the  en- 
actment by  Congress,  in  the  exercise  of  its 
power  over  commerce,  of  the  provisions  of 
this  section,  which  rendered  unenforceable  a 
prior  contract,  valid  when  made,  by  which 
an  interstate  carrier  agreed  to  issue  annual 
passes  for  life  in  consideration  of  a  release 
of  a  claim  for  damages.  Louisville,  etc.,  R. 
Co.  V.  Mottley,  (1911)  219  U.  S.  467,  31  S. 
CJt  265,  55  U.  S.  (L.  ed.)  297,  reversing 
(1909)  133  Ky.  652,  118  S.  W.  982.  See  also 
under  this  title,  vol,  3,  p.  827,  sec.  6. 

Damages  for  failure  to  post  freight  rates. 
—  Where  a  railroad  company  failed  to  post 
a  schedule  of  tariff  rates,  and  a  shipper  in 
ignorance  of  such  schedule,  relying  upon  a 
schedule  previously  in  force,  contracted  for 
shipment  of  grain,  to  his  damage,  it  was  held 
that  lie  could  recover  of  the  railroad  company 
therefor  at  common  law.  Illinois  Cent.  R. 
Co.  r.  Henderson  Elevator  Co.,  (1910)  138 
Ky.  220,  127  S.  W.  779. 

Time  rate  takes  effect.  —  The  tariff  of 
rates  is  established  and  put  in  force  when  the 
schedules  have  been  published  and  filed  with 
the  Interstate  Commerce  Commission,  and 
approved  and  promulgated  by  it,  the  posting 
of  the  schedules  in  the  carrier's  oflice  or  sta- 
tions not  being  a  condition  to  the  taking 
effect  of  the  rate.  Baltimore,  etc.,  R.  Co.  v. 
New  Albany  Box,  etc.,  Co.,  (Ind.  1911)  94 
N.  E.  906.' 

Separating  terminal  charges.  —  Carriers 
separately  state  the  terminal  charges  for  de- 
livering live  stock  beyond  their  own  lines  to 
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the  Union  Stockyards  in  Chicago,  as  re- 
quired by  this  section,  where  their  tariff 
schedules  inform  shippers  that  the  live  stock 
rates  to  Chicago  apply  only  to  deliveries  at 
the  carriers'  own  yards,  and  that  for  trans- 
portation to  tl\e  Union  Stockyards  a  stated 
additional  charge  will  be  made,  the  amount  of 


such  charge  being  entered,  not  upon  the  gen* 
eral  freight  charges  of  the  companies,  but  as 
a  separate  item.  Interstate  Commerce  Com- 
mission V.  Stickney,  (1909)  216  U.  t.  98,  30 
S.  Ct.  66,  54  U.  S.  (L.  ed.)  112,  afiSrming 
(1908)   164  Fed.  638. 


f  909  Supp.,  p.  265,  sec.  4. 

ConstitutioiiAlity  of  delegation.— The  power 
delegated  by  Congress  to  the  Interstate  Com* 
meroe  Commission  to  prescribe  railroad  rates 
for  the  future  is  legislative  in  its  nature,  and, 
since  it  concerns  the  administrative  affairs 
of  the  government,  which  by  reason  of  variable 
conditions  cannot  be  covered  in  detail  by  di- 
rect legislation,  its  delegation  is  not  in  vio- 
lation of  the  Constitution,  and  it  may  be  as 
fully  exercised  by  the  commission  as  Con- 
gress might  have  exercised  it,  subject  to  any 
limitations  imposed  by  Congress  itself.  Louis- 
ville, etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1910)  184  Fed.  118.  See  also 
(1905)  26  Op.  Atty.-(3en.  422. 

£ztent  of  power  of  commission.  —  This  sec- 
tion places  no  restrictions  on  the  commission 
in  respect  to  the  matters  which  it  may  take 
into  consideration,  or  the  weight  it  shall  give 
to  every  of  such  matters  in  informing  it- 
self what  opinion  it  ought  to  give,  except 
that  it  shall  not  abuse  its  authority  and 
proceed  arbitrarily  without  regard  to  the  jus- 
tice of  the  case,  or  give  a  judgment  not  fairly 
within  its  power.  Louisville,  etc.,  R.  Co.  v. 
Interstate  (Commerce  Commission,  (1910)  184 
Fed.  118. 

Establishing  through  routes  and  joint  rates. 

—  In  Interstate  Commerce  Commission  v. 
Northern  Pac.  R.  Co.,  (1910)  216  U.  S.  638, 
30  S.  Ct.  417,  64  U.  8.  (L.  ed.)  608,  it  was 
held  that  the  personal  preferences  of  many 
travelers  for  a  southern  route  between  east- 
ern points  and  points  on  the  Northern  Pacific 
Railway  between  Portland  and  Seattle  do 
not  make  the  through  route  via  the  Northern 
Pacific  Railway  unreasonable  or  unsatisfac- 
tory, so  as  to  justify  the  Interstate  Com- 
merce Commission,  in  the  exercise  of  its  power 
under  this  section  to  establish  through  routes 
and  joint  rates  where  "no  reasonable  or  sat- 
isfactory through  route  exists,*'  in  ordering 
the  establishment  of  through  rates  and  joint 
rates  between  those  points  via  the  Union 
Pacific  Railway,  so  as  to  put  the  latter  road 
on  an  equal  footing  with  the  Northern  Pacific 
Railway  Company  in  the  use  for  through 
travel  of  the  road  belonging  to  the  latter  be- 
tween Portland  and  Seattle. 

Regulation  of  distribution  of  railway  cars. 

—  An  order  of  the  Interstate  (bommeree  Com- 
mission eommanding  a  railway  company  to 
desist  from  its  pra&ioe  not  to  take  into  ae- 
eount  the  eompanys  fuel  cars  in  the  daily  dis- 
tribution of  eoal  ears  in  time  of  car  shortage 
to  the  bituminous  ooal  mines  on  its  line,  and 
requiring  it  for  a  future  period  of  two  years 
to  count  such  cars  against  the  share  of  the 
mine  receiving  them,  is  within  the  authority 
delegated  by  this  section,  upon  complaint  duly 
made,  to  declare  a  rate  or  practice  affecting 


rates  illegal,  and  to  determine  and  prescribe 
for  a  term  not  exceeding  two  years  what  will 
be  a  just  and  reasonable  rate,  and  what  regu- 
lation or  practice  in  respect  to  transporta- 
tion is  just,  fair,  and  reasonable  thereafter  to 
be  followed.  Interstate  Commerce  Commis- 
sion V.  Illinois  Cent.  R.  Co.,  ( 1910)  215  U.  S. 
462,  30  S.  Ct.  156,  54  U.  S.  (L.  ed.)  280. 

Allowance  of  elevator  charges.  —  The  In- 
terstate Commerce  Commission  cannot  make 
the  allowance  by  a  carrier  to  the  owner  of  an« 
elevator  of  the  cost  of  the  elevation  in  tranRit 
of  grain  in  which  he  has  an  interest,  condi- 
tioned upon  his  failure  to  use  the  opportunity 
afforded  during  the  process  of  elevation  to 
treat,  weigh,  inspect,  or  mix  the  grain,  since 
such  allowance  cannot  be  deemed  an  undue 
preference  or  discrimination  forbidden  by  the 
Act  to  regulate  commerce,  in  view  of  the 
provisions  of  this  section,  recognizing  that 
services  in  transportation,  rendered  by  an 
owner  of  the  property  transported,  are  to  be 
paid  for  by  the  carrier.  Interstate  Conunerce 
Commission  r.  Diffenbauch,  (1911)  222  U.  S. 
42,  32  S.  Ct.  22,  modifying  and  affirming  176 
Fed.  409. 

Procedure.  —  The  procedure  prescribed  by 
section  13  of  the  Act  of  Feb.  4,  1887,  ch.  104, 
3  Fed.  Stat.  Annot.  842,  requiring  a  state- 
ment of  charges  against  a  carrier  filed  with 
the  Interstate  Commerce  Commission  to  be 
forwarded  "  to  such  common  carrier,"  who 
shall  be  required  to  answer  the  same,  which 
procedure  is  required  to  be  followed  in  case 
of  hearings  for  the  prescribing  of  rates  under 
section  4,  is  analogous  to  that  in  all  legal 
eontroversies,  and  sufficient,  and  it  is  no  ob- 
jection to  the  validity  of  an  order  of  the 
commission  prescribing  rates  to  be  charged 
by  a  carrier  between  certain  localities  that  it 
will  affect  the  rates  of  other  carriers,  not  be- 
fore the  commission,  who  may  be  in  the  suc- 
cession of  all  or  any  interstate  transporta- 
tion which  includes  that  in  question.  Louis- 
ville, etc.,  R.  Co.  V,  Interstate  Commerce 
Commission,  (1910)   184  Fed.  118. 

Validity  of  order.  —  It  is  no  objection  to 
tlie  validity  of  an  order  of  the  Interstate 
Comnierce  Commission  determining  and  pre- 
scribing rates  to  be  charged  by  a  carrier,  that 
it  woiud  derange  the  schedule  of  rates  on 
other  routes.  Louisville,  etc.,  R.  Co.  17.  In- 
terstate Commerce  Commission,  (1910)  184 
Fed.  118. 

Effect  npon  power  of  courts  to  pass  on  rea- 
sonableness  of  rates.  —  The  courts  have  no 
jurisdiction  to  enjoin  the  filing,  publication, 
or  enforcement  of  a  proposed  rate  alleged  to 
be  unreasonable,  in  aavanoe  of  action  thereon 
by  the  Interstate  Commerce  Commission, 
which  is  by  said  Aete  vested  with  ejcelnslTe 
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juriadiction  to  determikie  the  reasonableness 
of  rates  in  the  first  instance.  Columbus  Iron, 
etc.»  Co.  p.  Kanawha,  etc.,  R.  Co.,  (1909)  171 
Fed.  713,  affirmed  (1910)  178  Fed.  261,  101 
C.  C.  A.  621.  See  also  Houston  Coal,  etc., 
Co.  r.  Norfolk,  etc.,  R.  Co.,  (1909)  171  Fed. 
723,  affirmed  (1910)  178  Fed.  266,  101  C.  C. 
A.  626;  Wickwire  Steel  Co.  r.  New  York 
Cent.,  etc.,  R.  Co.,  (C.  C.  A.  1910)  181  Fed. 
316;  Mitchell  Coal,  etc.,  Co.  r.  Pennsylvania 
R.  Co.,  (1911)   183  Fed.  908. 

The  original  jurisdiction  of  the  federal 
courts  under  section  9  of  the  Interstate  Com- 
merce Act  (Act  Feb.  4,  1887,  ch.  104,  24  Stat. 
L.  379,  3  Fed.  Stat.  Annot.  833)  has  not  been 
entirely  destroyed,  and  they  still  may  re- 
dress such  wrongs  as  can  consistently  with 
the  Act  be  redressed  without  previous  action 
by  the  Interstate  Commerce  Commission,  and, 
when  one  sues  for  discrimination  by  a  car- 
rier, it  is  necessary  in  the  first  instance  to 
determine  whether  the  wrong  can  be  redressed 
by  the  courts.  Langdon  v,  Pennsylvania  R. 
Co.,  (1911)  186  Fed.  237. 

As  to  the  authority  of  the  courts  to  enjoin 
a  proposed  rate  as  unjust  and  unreasonable, 
see  also,  supra,  this  title,  p.  1191,  vol.  3,  p. 
851,  sec.  22,  Equity  Juritdiction, 

Review  by  courts.  —  A  court  having  no  con- 
stitutional power  to  regulate  commerce  or  to 
fix  rates  to  be  charged  by  a  carrier  cannot 
suspend  or  vacate  an  order  of  the  Interstate 
Commerce  Commission  prescribing  rates  un- 


der the  power  conferred  by  section  15  of  the 
Interstate  Commerce  Act  as  amended  by  Act 
June  29,  1906,  ch.  3591,  sec.  4,  except  on  the 
ground  that  in  making  such  order  the  commis- 
sion transcended  its  power  or  exercised  such 
power  without  due  regard  to  law  and  in  viola- 
tion of  some  legal,  constitutional,  or  natural 
right  of  tlie  carriers  affected.  Philadelphia, 
etc.,  R.  Co.  r.  Interstate  Commerce  (Ik)mmis- 
sion,  (1909)    174  Fed    087. 

The  courts  may  review  the  determination 
of  the  Interstate  Commerce  Commission  upon 
the  question  whether  "no  reasonable  or  satis- 
factory through  route  exists"  within  the 
meaning  of  this  section,  conditioning  the  au- 
thority of  the  commission  to  establish 
through  routes  and  joint  rates  upon  the  non- 
existence of  such  route.  Interstate  Commerce 
Commission  r.  Northern  Pac.  R.  Co.,  (1910) 
216  U.  S.  538,  30  S.  Ct.  417,  54  U.  S.  (L.  ed.) 
608. 

But  the  courts  cannot,  under  the  guise  of 
exerting  judicial  power,  usurp  merely  admin- 
istrative functions  by  setting  aside  an  order 
of  the  Interstate  Commerce  Commission 
within  the  scope  of  the  power  delegated  to 
such  commissioner,  upon  the  ground  that 
such  power  was  unwisely  or  inexpediently 
exercised.  Interstate  Commerce  Commission 
V.  Illinois  Cent.  R.  Co.,  (1910)  215  U.  S.  452, 
30  S.  Ct.  155,  54  U.  S.  (L.  ed.)  280,  reversing 
(1908)  173  Fed.  930. 


1909  Supp.,  p.  268,  sec.  5. 

Powers  of  commiraioii.  —  A  reduction  In 
that  part  of  the  through  rates  in  Atlantic  sea- 
board shipments  to  Missouri  river  cities 
which  applies  to  the  haul  between  the  Missis- 
sippi and  Missouri  rivers  is  not  beyond  the 
power  of  the  Interstate  Commerce  Commis- 
sion as  introducing  a  new  system  of  rate- 
making  by  artificially  apportioning  the  coun- 
try into  zones  tributary  to  given  trade  centres, 
in  order  to  build  up  or  protect  certain  dis- 
tributive centres  at  the  expense  of  others, 
where  the  commission,  by  its  order,  intended 
only  to  correct  through  rates  which  it  found 
upon  complaint  were  unreasonable  in  them- 
selves, by  substituting  therefor  reasonable 
rates.  Interstate  Commerce  Commission  r. 
Chicago,  etc.,  R.  Co.,  (1910)  218  U.  8.  88,  30 
8.  Ct.  651,  54  U.  S.  (L.  ed.)  946,  reversing 
(1909)   171  Fed.  680. 

CondntiYeneM  of  findings  of  commission.  — 
Findings  of  the  Interstate  Commerce  Com- 
mission that  certain  through  rates  are  un- 
reasonable in  themselves  carry  with  them  a 
presumption  of  correctness.  Interstate  Com- 
merce Commission  v,  Chicago,  etc.,  R.  Co., 
<1910)  218  U.  S.  88,  30  S.  Ct.  651,  54  U.  S. 
(L.  ed.)  946,  reversing  (1909)   171  Fed.  680. 

Parties.  —  Parties  injuriously  affected  by 
the  orders  of  the  Interstate  Commerce  Com- 
mission may  lawfully  institute  suits  in  the 
Circuit  Courts  to  enjoin,  suspend,  or  annul 
such  orders,  although  they  were  not  parties 
to  the  proceeding  before  the  commission  on 
which  the  orders  are  based.  Parties  simi- 
larly situated  may  intervene  in  such  suits. 


Peavey  v.  Union   Pac.  R.   Co.,    (1910)    176 
Fed.  409,  affirmed  222  U.  S.  42,  32  S.  Ct.  22. 

Judicial  inquiry  concerning  rates  fixed  by 
commission.  —  The  wisdom  or  expediency  of 
the  lawful  discharge  of  the  administrative 
duties  of  the  Interstate  Commerce  Commis- 
sion is  not  reviewable  by  the  courts.  But  the 
courts  may  relieve  from  orders  of  the  com- 
mission which  deprive  complainants  of  their 
property  without  due  process  of  law,  or  take 
it  without  just  compensation,  from  those 
which  are  beyond  the  delegated  power  of  the 
commission,  and  from  those  which  evidence  so 
unreasonable  an  exercise  of  its  power  as  to  be, 
substantially  without  though  formally  with- 
in it.  Peavev  r.  T'nion  Pac.  R.  Co.,  (1910) 
176  Fed.  iOfi!^ affirmed  222  U.  S.  42,  32  S.  (^t. 
22;  Louisville,  etc.,  R.  Co.  r.  Interstate  Com- 
merce Commission,  (1910)   184  Fed.  118. 

Complaint.  —  Under  the  provision  that  all 
complaints  for  damages  shall  be  filed  with 
the  Interstate  Commerce  Commission  within 
two  years  from  the  time  the  cause  of  action 
accrues,  a  letter  to  the  commission  setting 
out  the  facts  and  containing  a  substantial 
prayer  for  relief  by  way  of  damages  is  a  suf- 
ficient complaint,  no  formal  pleadings  being 
required  by  the  Act.  Dickerson  v.  Louisville, 
etc.,  R.  Co.,  (1910)    187  Fed.  875. 

Necessity  for  fixing  reasonable  rate  as  con* 
dition  precedent  to  recovery  of  overcharge.  — 
In  a  proceeding  before  the  Interstate  Com- 
merce Commission  to  recover  damages  on  a 
complaint  by  a  shipper  that  the  amount  col- 
lected by  the  carrier  at  the  lawfully  estab- 
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lished  rate  had  been  excessive  because  that 
rate  was  unreasonable,  the  finding  and  pre- 
scription by  the  commission  of  a  reasonable 
maximum  rate  to  be  obserted  in  the  future 
and  an  order  by  the  commission  forbidding 
the  use  of  a  rate  in  excess  thereof  are  con- 
ditions precedent  to  its  exercise  of  its  power 
to  order  reparation.  Denver,  etc.,  R.  Co.  r. 
Baer  Bros.  Mercantile  Co.,  (C.  C.  A.  1911) 
187  Fed.  485. 


Limitatioii  of  action.  —  Under  the  proviso 
in  this  section  that  claims  accrued  prior  to 
the  passage  of  this  Act  may  be  presented 
within  one  year,  it  was  held  that  a  claim 
which  accrued  prior  to  the  passage  of  the  Act 
may  be  presented  at  any  time  within  two 
years  after  the  date  of  its  accrual,  although 
complaint  is  not  filed  until  more  than  a  year 
after  the  passage  of  the  Act.  Dickerson  r. 
LottiiTillc,  etc.,  R.  Co.,  (1910)   187  Fed.  874. 


1909  Supp.,  p.  271,  sec.  7. 

Liability  of  ctrrier  beyond  own  lino. — 
Under  this  amended  section  the  liability  of 
an  initial  carrier  is  the  same  whether  its  con- 
tract as  issued  reads  to  the  end  of  its  own 
line  or  to  a  destination  over  the  lines  of 
connecting  carriers.  Galveston,  etc.,  R.  Co. 
r.  Johnson,  (Tex.  1911)   133  S.  W.  726. 

The  initial  carrier  is  liable  for  damage 
caused  by  the  wrongful  diversion  of  an  in- 
terstate shipment  by  a  connecting  carrier  in 
another  state.  Kemendo  r.  Fruit  Dispatch 
Co.,  (Tex.  1910)  131  S.  W.  73. 

ConsiiiuiiondUiy.  —  To  the  same  effect  as 
the  first  paragraph  of  the  original  note,  see  At- 
lantic Coast  Line  R.  Co.  v.  Riverside  Mills, 
(1911)  219  U.  S.  186,  31  S.  Ct.  164,  55  U.  S. 
(L.  ed.)  167,  affirming  (1909)  168  Fed.  987, 
cited  in  the  original  note;  St.  Louis,  etc.,  R. 
Co.  1?.  Heyser,  ( 1910)  95  Ark.  412,  130  S.  W. 
562;  Fry  f).  Southern  Pac.  Co.,  (1011)  247 
111.  564,  93  N.  E.  906;  Louisville,  etc.,  R.  Co. 
r.  Scott,  (1909)  133  Ky.  724,  118  S.  W.  990; 
Dodge  V,  Chicago,  etc.,  R.  Co.,  (1910)  111 
Minn.  123,  126  N.  W.  627;  Reid  r.  Southern 
R.  Co.,  (1910)  153  N.  C.  490,  69  S.  E.  618; 
Galveston,  etc.,  R.  Co.  t;.  Wallace,  (Tex.  1909) 
117  S.  W,  169;  Missouri,  etc.,  R.  Co.  v.  Har- 
riman,  (Tex.  1910)  128  S.  W.  932;  Houston, 
etc.,  R.  Co.  V.  Lewis,  (Tex.  1910)  129  S.  W. 
594;  Galveston,  etc.,  R.  Co.  t?.  Johnson,  (Tex. 
1911)  133  S.  W.  725;  Norfolk,  etc.,  R.  Co.  r. 
Dixie  Tobacco  Co.,  (1911)  111  Va.  813,  69 
S.  E.  1106. 

Effect,  —  To  the  same  effect  as  the  original 
note,  see  Central  of  Georgia  R.  Co.  r.  Sims, 
(1910)  169  Ala.  295,  53  So.  826;  Kansas  City 
Southern  R.  Co.  t?.  Carl,  (1909)  91  Ark.  97, 
121  S.  W.  932. 

Under  this  section  an  initial  carrier  is 
liable  for  its  own  negligence  or  that  of  con- 
necting carriers  resulting  in  delay  in  the 
transportation  of  cattle  by  reason  of  which 
they  failed  to  reach  their  destination  within 
a  reasonable  time,  whether  they  were  shipped 
under  an  oral  or  under  a  written  contract  at- 
tempting to  limit  the  carrier's  liability  for 
its  own  acts  or  delays  occurring  on  its  own 
line.  Chicago,  etc.,  R.  Co.  v.  Miles,  (1909) 
92  Ark.  573,  123  S.  W.  775,  124  S.  W.  1043. 

Jurisdiction  of  courts,  —  To  the  same  effect 
as  the  first  paragraph  of  the  original  note. 
Central  of  CJeorgia  R.  Co.  f?.  Sims,  (1910)  169 
Ala.  296,  63  So.  826;  St.  Louis,  etc.,  R.  Co. 
r.  Heyser,  (1910)  95  Ark.  412,  130  S.  W. 
562;  Louisville,  etc.,  R.  Co.  v.  Warfield, 
( 1909)  6  Ga.  App.  550,  65  S.  E.  309,  foUomng 
Southern  Pac.  Co.  r.  Crenshaw,  (1909)  5  Ga. 
App.  675,  63  S.  E.  865;  Louisville,  etc.,  R.  Co. 
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t>,  Scott,  (1909)  133  Ky.  724,  118  S.  W.  990; 
Gibeon  t^.  Atlantic  Coast  Line  R.  Co.,  (S.  C. 
1911)  70  S.  E.  1030;  Houston,  etc.,  R.  Co.  r. 
Lewis,  (Tex.  1910)  129  S.  E.  594. 

To  the  same  effect  as  the  second  paragraph 
of  the  original  note,  see  Fi*y  v.  Southern  Pac. 
Co.,  (1911)  247  111.  564,  93  X.  E.  907. 

Under  the  provision  of  this  amendment 
that  initial  carriers  issuing  receipts  or  bills 
of  lading  shall  be  liable  for  loss  caused  by 
connecting  carriers,  the  state  courts  have 
jurisdiction  of  actions  against  an  initial  car- 
rier for  the  negligence  of  connecting  carriers, 
despite  sections  8  and  0  of  the  original  Act  of 
Feb.  4,  1887,  3  Fed.  Stat.  Annot.  833,  which, 
respectively,  make  carriers  subject  to  the 
provisions  of  the  Act  liable  for  damages 
caused  by  the  doing  of  certain  things,  and 
provide  that  any  person  claiming  such  dam- 
ages may  complain  to  the  Interstate  Com- 
merce Commission  or  bring  suit  in  the  federal 
courts,  for  the  above  sections  relate  only  to 
the  original  Act.  Gibson  v.  Atlantic  Coast 
Line  R.  Co.,  (S.  C.  1911)  70  S.  E.  1030. 

Btate  laws.  —  The  proviso  of  this  section, 
"that  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he 
had  under  existing  law,"  leaves  a  shipper 
free  to  resort  to  the  laws  of  the  state  ap- 
plicable to  his  contract.  Latta  v,  Chicago, 
etc.,  R.  Co.,  (1909)  172  Fed.  860,  97  C.  C.  A. 
198. 

In  Atchison,  etc.,  R.  Co.  v.  Rodgers,  (N. 
M.  1911)  113  Pac.  805,  it  was  held  that  this 
section  did  not  displace  a  previously  exist- 
ing state  statute  restricting  the  right  of  a 
common  carrier  to  limit  liability  upon  inter- 
state shipments. 

A  state  rule  that  a  carrier  cannot  contract 
for  exemption  from  or  limitation  of  its  lia- 
bility arising  from  its  n^ligence,  or  that  of 
its  servants,  is  not  affected  by  this  section. 
Wright  V.  Adams  Express  Co.,  (Pa.  1911)  79 
Atl.  760. 

Prior  to  the  enactment  of  this  section 
each  of  several  connecting  carriers  was  re- 
sponsible only  for  loss  occurring  on  its  own 
line.  Central  of  Georgia  R.  Co.  v.  Chicago 
Varnish  Co.,  (1910)  169  Ala.  287,  53  So.  832. 

As  to  interstate  through  shipments  made 
by  an  initial  carrier  before  the  amendment  of 
the  Interstate  Commerce  Act  forbidding  the 
limitation  by  an  initial  carrier  of  its  liability 
as  insurer  where  it  contracts  to  carry  through, 
it  could  limit  its  liability  as  ihsurer  for  a 
consideration  such  as  a  reduced  rate  of 
freight.    Blackmer,  etc.,  Pipe  Co<  v.  Mobile^ 
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etc.,  R.  Co.,   (1909)    137  Mo.  App.  479,  119 
S.  W.  1. 

"Sotice  of  damage,  —  A  provision  of  a 
transportation  contract,  requiring  notice  of 
lo8B  or  damage  and  of  an  intent  to  claim 
damages  within  thirty  hours  after  arrival 
of  the  goods  at  destination,  was  not  invali* 
dated  by  this  section.  St.  Louis,  etc.,  R.  Go. 
r.  Keller,  (1909)  90  Ark.  308,  119  S.  W.  254. 

IrOM  hy  fire,  —  The  statute  does  not  pro- 
hibit carriers  from  placing  any  limitation 
whatever  upon  their  common-law  liabilities, 
but  merely  forbids  them  from  limiting  their 
liability  as  to  damages  caused  by  the  respec- 
tive carriers,  for  which  damage  a  carrier  is 
liable,  irrespective  of  negligence,  if  it  is  re- 
sponsible for  the  cause  thereof,  so  that, 
where  the  contract  of  carriage  exempted  tlie 
carrier  from  liability  for  loss  by  fire,  it  could 
show  that  the  fire  occurred  from  causes  be- 
yond its  control.  St.  Louis  Southwestern  R. 
Co.  V.  Ray,  (Tex.  1910)  127  S.  W.  281. 

Termination  of  liahiliiy.  —  Where  a  con- 
necting carrier's  liability  as  a  carrier  for  an 
interstate  shipment  had  terminated  when  it 
sold  the  goods  for  freight  charges,  the  initial 
carrier  would  not  be  Hable  for  the  value  of 
the  goods  under  this  section.  Norfolk,  etc., 
R.  Go.  V.  Stuart's  Draft  Milling  Ck).,  (1909) 
109  Va.  184,  63  S.  E.  415. 

Limitation  of  amount  of  liability.  —  The 
purpose  of  this  section  is  to  render  the  initial 
carrier  of  interstate  shipments  over  connect- 
ing lines  liable  to  the  holder  of  the  bill  of 
lading  for  any  loss  to  the  property,  whether 
occurring  on  its  line  or  not,  and  to  prevent 
interstate  carriers  from  exempting  them' 
selves  from  liability  for  the  loss  of  property 
after  it  has  passed  into  the  hands  of  another 
carrier  for  transportation,  but  it  does  not 
abrogate  the  right  of  the  carriers  to  regulate 
their  charges  for  carriage  by  the  value  of  the 
goods  or  to  agree  with  the  shipper  on  valua- 
tion of  the  property  carried,  and  a  contract 
limiting  the  carrier's  liability  to  a  specified 
sum  in  consideration  of  the  rate  charged  regu- 
lated by  the  value  of  the  goods  is  not  invalid. 
Bernard  r.  Adams  Express  Co.,  (1010)  205 
Mass.  254, 91  N.  E.  325 ;  McEWain  t?.  St.  Louis, 
etc,  R.  Co.,  (1910)  ISl'Mo.  App.  126,  131 
S,  W.  736;  Travis  u.  Wells,  (1909)  79  N.  J. 
L.  83,  74  Atl.  444;  Greenwald  r.  Barrett, 
(1910)  199  N.  Y.  170,  92  N.  E.  218;  Larsen  t?. 
Oregon  Short  Line  R.  C^.,  (Utah  1910)  110 
Pac.  983. 

Arbitrary  limitations  of  value  and  pre- 
adjnstments  of  the  damage  in  contracts  of 
carriage  are  invalid  under  this  section.  Louis- 
ville, etc.,  R.  Co.  V.  Warfield,  (1909)  6  Oa. 
App.  560,  65  S.  E.  309. 

Liability  for  nogligenco.  —  This  Act  does 
not  in  any  manner  supersede  or  amend  the 
nile  at  common  law  with  reference  to  the 
liability  of  a  common  carrier  for  its  negli- 
gence m  the  transportation  of  property  by 
interstate  shipments.  Miller  i;.  Chicago,  etc., 
R.  Co.,  (1909)   85  Neb.  458.  123  N.  W.  449. 

Whtf  may  quoatioa  validity.  —  Under  the 
fule  that  one  not  within  a  class  affected  by  a 
statute  may  not  attack  its  constitutionality^ 
an  initial  carrier  in  an  action  against  it, 
haaed  on  section  7,  making  the  initial  carrier 


liable  for  loss  of  or  injury  to  interstate  ship- 
ments caused  by  any  connecting  carrier,  may 
not  ouestion  the  validity  of  the  provision  per- 
mitting it  to  recover  from  the  connecting  car- 
rier for  the  loss  sustained  by  it.  Central  of 
Georgia  R.  Co.  v.  Sims,  (1910)  169  Ala.  205, 
53  So.  826. 

Contract  for  through  shipment.  —  A  bill  of 
lading  dated  in  one  state,  showing  a  destina- 
tion in  another,  and  containing  stipulations 
governing  the  entire  transportation,  specify- 
ing rights,  duties,  or  limitations  relating  not 
only  to  the  parties,  but  also  to  subsequent 
carriers,  is  a  "  contract  for  a  through  ship- 
ment "  within  this  section.  Southern  Pac.  Cio. 
V.  Meadors,  (Tex.  1910)   129  S.  W.  170. 

Judgment  at  evidence  against  comiecting 
carrier.  —  The  provision  in  this  section,  mak- 
ing the  initial  carrier  of  an  interstate  ship- 
ment liable  for  loss  of  or  injury  thereto 
caused  by  a  connecting  carrier,  and  permit- 
ting the  initial  carrier  to  recover  from  the 
connecting  carrier  causing  the  loss  or  injury 
the  amount  it  may  be  required  to  pay  to  the 
owner  of  the  property,  as  evidenced  by  any 
receipt  or  judgment,  makes  a  judgment 
against  the  initial  carrier  only  prtma  fade 
evidence  against  the  connecting  carrier,  and 
it  is  not  invalid  as  depriving  the  connecting 
carrier  of  its  property  without  due  process 
of  law.  Central  of  Georgia  R.  Co.  r.  Sims. 
(1910)  169  Ala.  295,  53  ^.  826. 

Failure  to  divert  thipaent  as  desired.  —  An 
initial  carrier,  which  was  under  no  obliga- 
tion, by  Contract  or  otherwise,  to  notify  a 
connecting  carrier  that  the  shipper  desired  a 
diversion  of  tlie  shipment  at  a  point  on  the 
(connecting  carrier's  line,  having  delivered  the 
shipment  to  the  connecting  carrier,  was  not 
liable  for  failure  of  the  connecting  carrier  to 
make  the  diversion,  as  no  fault  was  attribu- 
table to  the  connecting  carrier.  Patton  t*. 
Texas,  eto.,  R.  Co.,  (Tex.  1911)  137  S.  W. 
721. 

Enforcement  of  contracts  limiting  liability. 
—  A  bill  of  lading  of  an  interstate  shipment, 
which  contains  clauses  repugnant  to  this  sec> 
tion,  is  not  thereby  entirely  vitiated,  but  the 
holder  thereof  may  recover  for  a  failure  to 
safely  transport  the  goods.  Central  of 
Georgia  R.  Co.  t?.  Sims,  (1010)  169  Ala.  295, 
53  So.  826. 

The  woH  "  caused^"  as  used  in  this  section, 
implies  not  only  active  misconduct  and  deeds 
of  commission,  but  also  passive  neglect  and 
deeds  of  omission,  and  failure  to  exercise 
duties  faithfully.  Louisville,  eto.,  R.  Co.  v, 
Warfield,  (1909)  6  Ga.  App.  550,  65  S.  E. 
308. 

The  word  ^  state/'  as  used  in  the  part  of 
this  section  regarding  the  limitation  of  lia- 
bility, is  used  in  its  limited  sense  to  represent 
and  include  only  the  states  of  the  federal 
Union,  and  sucJi  section  has  no  application  to 
a  shipment  of  cotton  from  a  point  in  Texas 
to  a  foreign  country.  Houston,  eto.,  R.  Co. 
V.  Inman,  (Tex.  1911)  134  S.  W.  275. 

Delivery  to  interstate  railroad.  —  Delivery 
of  an  interstate  shipment  of  freight  to  an  in- 
terstate railroad  under  a  through  bill  of  lad- 
ing and  a  guaranty  of  a  through  rate  is  a 
through  shipment,  and  is  governed  by  this 
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Motion,  making  initial  carriers  liable  for  loss 
or  injury  caused  br  connecting  carriers. 
Veeder  v.  Gilmer,  (Tex.  1910)  120  S.  W. 
595. 

No  receipt  or  bill  of  lading  given.— A  rail- 
road company  engaged  in  interstate  com- 
merce, which  receives  goods  to  be  transported 
from  a  point  in  this  state  to  a  point  In  an- 
otheY  state,  is  liable  by  force  of  this  section 
for  a  loss  of  the  property  caused  by  it  or  any 
connecting  carrier,  although  the  receiving 
companv  failed  to  issue  a  receipt  or  bill  of 
lading  therefor.  International  Watch  Co.  v. 
Delaware,  etc.,  R,  Co.,  (1910)  80  N,  J.  U  553, 
78  Atl.  49. 

Limiting  liability  for  property  before  placed 
on  cars.  —  This  section  does  not  prevent  a 
carrier  of  cat  Me  from  one  state  to  another  to 
exempt  itself  by  contract  from  liability  until 
the  cattle  are  loaded  on  its  cars,  since  a  car- 
rier need  not  take  possession  of  property  be- 
fore the  same  is  placed  on  its  cars  for  trans* 
portation.  St.  Louis,  etc.,  R.  Co.  r.  Jones, 
(1910)  93  Ark.  537,  125  S.  W.  1025. 

Right  to  tue  Intermediate  carrif r.  —  The 
holder  of  a  bill  of  lading  is  not  bound  to  sue 
the  initial  carrier,  but  may  sue  directly  an 
intermediate  carrier  for  loss  of  or  damage  to 
goods  on  its  line.  St.  Louis  Southwestern  R. 
Co.  V,  Ray,  (Tex.  1910)   127  S.  W.  281. 


Recovery  of  overcharges.  —  Where  an  in- 
terstate carrier  represents  to  the  shipper  that  - 
a  certain  freight  rate  has  been  established 
between  given  points,  and  such  rate  has  in 
fact  been  published,  and  the  shipper  sends 
his  goods  on  tlie  faith  of  such  representation, 
and  is  thereafter  coerced  into  paying  a  higher 
rate,  a  state  court  has  jurisdiction  to  hear 
and  determine  his  suit  for  recovery  of  the 
amount  thus  overpaid.  Pine  Tree  Lumber  CJo. 
I?.  Chicago,  etc.,  R.  Co.,  (1909)  123  La.  583, 
49  So.  20^. 

For  other  cases  under  this  tection,  see  Cen- 
tral of  Georgia  R.  Co.  r,  Dowe,  (1909)  6  Ga. 
App.  858,  65  S.  E.  1091;  Pittsburgh,  etc.,  R. 
Co.  r.  State,  (1909)  172  Ind.  147,  87  N.  E. 
1034;  Pittsburg,  etc.,  R.  Co.  t\  Mitchell,  (Ind. 
1910)  91  N.  £.  735;  Louisville,  etc.,  R.  Co.  r. 
Scott,  (1909)  133  Ky.  724,  118  S.  W.  990; 
Holland  r.  Chicago,  etc.,  R.  Co.,  (1910)  139 
Mo.  App.  702,  123  S.  W.  987;  International 
Watch  Co.  t\  Delaware,  etc.^  R.  Co.,  ( 1910) 
80  N.  J.  L.  553,  78  Atl,  49;  Missouri,  etc.,  R. 
Co.  r.  Carpenter,  (1908)  52  Tex.  Civ.  App. 
585,  114  S.  W.  900;  St.  Louis,  etc.,  R.  <>).  v, 
Fenley,  (Tex.  1909)  118  S.  W.  845;  South- 
ern Pac.  Co.  f?.  Meadors,  (Tex.  1910)  129  S. 
W.  170;  Texas  Cent.  R.  Co.  t?.  Hico  Oil  Mill, 
(Tex.  1910)  132  S.  W.  381;  Patton  v.  Texas, 
etc.,  R.  Co.,  (Tex,  1911)  137  S.  W.  721. 


1909  Supp.,  p.  276,  sec.  11. 

Time  of  taking  effect  — To  the  same  effect  as  the  original  note,  see  Southeni  Pae.  Co.  v. 
Meadors,  (Tex.  1910)  129  S.  W.  170. 


JUDGMENTS. 


Vol.  IV,  p.  %  sec.  966. 

laterett  ptior  to  judgment. —- In  U.  8.  v. 
Sarffent,  (C.  C.  A.  1908)  162  Fed.  81,  it  was 
said:  **  In  the  proceeding  at  common  law  be- 
fore a  Jury,  the  verdict  of  the  jury  assessing 
the  amount  of  the  damages  would  not  become 
effective  until  the  same  should  be  aillnned  by 
the  Judgment  of  the  court,  and  interest  would 
not  attach  until  after  Judgment  of  condemna* 
tion,  conformably  to  section  966,  R.  S.  It 
could  not  have  been  in  the  eontemplation  of 


Gongrees,  in  adopting  tbe  Conformity  Act  of 
1888,  that  the  government  should  thereby  be« 
come  amenable  to  the  payment  of  any  interest 
anterior  to  the  rendition  of  judgment,  which 
a  state  legislature  might  adopt  in  the  ad* 
measurement  of  the  just  ootnpensation  to  be 
awarded  to  the  property  owner,  different 
from  what  it  would  be  under  the  oonnnon* 
law  procednre.' 


M 


Vol.  IV,  p.  5,  sec.  1. 

Lien  expreaaly  given.  — A  judgment  consti-  property.    Owen  v.  Brown»  (C.  C.  A.  1903) 

tutes  a  lien  on  the  defendant's  real  estate  120  Fed.  812.     See  also  Qreai  Falls  Nat. 

from  the  date  of  its  rendition,  or  whenever  Bank  v,  McClure,  (C.  C.  A.  1910)   176  Fed. 

thereafter    Uw    judgment    debtor     acquires  208. 
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Vol.  IV,  p.  16,  sec.  531. 

Tills  section  h«t  been  cited  in  Clement  v.  U.  S.,    (C.  G.  A.  1006)    149  Fed.  305;  U.  S. 
r.   Newark  Meadows   Imp.   Co.,    (1009)    173  Fed.  426. 

Vol.  IV,  p.  17,  sec.  532. 

Tbia   HCtion  has  be«D   cited  in  Birch  «.  Steele,  (C.  C.  A.  1908)  165  Fed,  577, 

Vol.  IV,  p.  20,  sec*  1. 

This  section  has  been  cited  in  Geiger  v,  Tacoma  R.,  etc.,  Co.,  (1905)  141  Fed.  160. 
Vol.  IV,  p.  20,  sec.  3.     [Ad  Aug.  6y  1886.] 


Previonaly  existing  courts  not  disturbed. 
—  It  baa  been  held  that  the  statute  does  not 
disturb  the  previously  existing  courts  in  Cali- 
fornia, except  to  the  necessarr  extent  of  cut- 
ting off  part  of  their  territorial  jurisdic- 
tSoo,  and  substituting  "  Northern  Pistrict  of 
California  "  for  "  District  of  California "  as 
the  designation  of  the*  original  district.  It 
detached  from  the  district  as  previously  ex- 
isting certain  named  counties,  but  omitted  to 
attach  the  new  district  to  the  Ninth  Circuit, 
or  any  circuit,  and  it  did  not  designate  the 
judges  authorized  to  hold  the  Circuit  Court 
therein,  unless  inferefitialiy  by  providing  iu 


section  8  "  that  the  circuit  and  district  judges 
of  said  Southern  District  of  California  shall 
each,  respectively,  appoint  a  clerk  for  their 
respective  courts."  It  is  only  by  reason  of  the 
fact  that  the  territory  comprised  within  the 
Southern  District  of  California  was  within 
the  Ninth  Circuit,  and  is  ceoffraphically  sit- 
uated so  as  to  be  conveniently  attached  to 
the  Ninth  Circuit,  and  because  the  Act  did 
not  express  an  intention  to  chance  the  bound- 
aries of  the  circuit,  that  said  district  can  be 
considered  as  being,  by  legal  implication,  a 
constituent  of  the  Ninth  Circuit.  Geiger  v, 
Tacoma  R.,  e(o.,  Co.,  (1005)   141  Fed.  160. 


Vol.  IV,  p.  22,  sec.  1.     [Colorado.] 
This  section  haa  Urn  cited  in  Withaup  t?.  U.  S.,  (C  C  A.  1903)  127  Fed.  534. 


Vol.  IV,  p.  26,  seo.  1.    [Idaho.] 

Tills  sUtute  has  been  cited  in  Dwyer  v.  U.  8.,  (C.  C.  A.  1900)  170  Ff4.  160. 

Vol.  IV,  p.  28,  sec.  1.     [Ad  July  SO,  1882,  ch.  312.] 

This  status  has  been  cited  h  Spencer  v.  U.  S.,  fC.  Q.  A.  1909)  169  Fed.  562;  Dwyer  t*. 
U.  S.,  (C.  C.  A.  1900)  170  Fed.  160. 

Vol.  IV,  p.  30,  sec  1.     [Act  Jme  1,  1900,  ch.  601.] 

(is  statute  has  been  dted  in  Spencer  r.  U.  8..  (C.  C.  A.  1909)  169  Fed.  562. 


Vol.  IV,  p.  32,  sec  1.     [Act  Feb.  12,  1901,  ch,  365.] 
This  statute  has  been  cited  in  Qelger  v.  Tacoma  R.,  etc.,  Co.,  (1905)  141  Fed.  169, 

Vol.  IV,  p.  33,  sec.  1.     [Act' Aug.  8,  1888,  oh.  789.] 

This  tUtvte  has  been  dted  in  Dwyer  v.  U<  S.,  (C.  C.  A.  1909)  170  Fed.  160. 
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Vol.  IV,  p.  36,  sec.  1.     [Act  April  ee,  1890,  eh.  167. "l 
This  sUtnta  baa  bMB  dM  in  Hubbard  r.  Chicago,  etc.,  R.  Co.,  (1910)  17«  Fed.  994. 

Vol.  IV,  p.  40,  sec.  1.     iAct  Feb.  S8,  1887,  ch.  «7i.] 

This  sUtYite  has  be^n  dted  in  Petri  v.  F.  fi.  CtmIouui  Lumber  Co.,  (lOOS)   100  U.  S. 
487,  26  S.  Ct.  133,  50  U.  S.  (L.  cd.)  281. 


in  Hodge  i^. 


\  eie.,  R.  Qo.,    (G.  C.  A.  1008)    121 


Vol.  IV,  p.  41,  sec.  1. 

This  sUtnte  has  been 
Fed.  48.     . 

Vol.  IV,  p.  42,  sec.  541. 

Western  District  of  New  York  created.— 
The  division  of  the  Northern  District  of  New 
Yoric  into  the  Northern  and  Western  Dis- 
tricts by  Act  May  12,  1900,  ch.  391,  31  Stat. 
L.  175,  amending  R.  S.  sec.  541,  did  not  have 

Vol.  IV,  p.  55,  sec.  9. 

This  statute  has  been  cited  in  International  Bank,  etc,  Co.  «.  Scotl»  (CCA.  1008,  160 
Fed.  61. 


the  effect  of  enlarging  the  jurisdiction  of  the 
Circuit  Court  for  the  Southern  District  to 
include  causes  of  action  arising  in  the  West- 
em  District.  Hartford  F.  Ins.  Co.  t,  Erie  R. 
Co.,   (1909)   172  Fed.  899. 


Vol.  IV,  p.  59,  sec.  550. 

The  territorial  limits  of  the  Eastern  and 
Western  Districts  of  Wisconsin  are  fixed  by 
the  Act  of  Congress  referred  to  (R.  S.  sec. 
650),  and  are,  of  course,  unaffected  by  the 


subsequent  state  lesislation  ormiizing  new 
counties  and  chan^ng  county  lines.  Hyde 
r.  Victoria  Land  Co.,  (1903)  126  Fed.  972. 
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Vol.  IV,  p.  70,  sec.  363. 

This  section  is  not  limited  in  its  effect  by 
R.  S.  sec.  366,  4  Fed.  Stat.  Annot.  71.  They 
are  independent  sections,  originally  forming 
parts  of  independent  Acts.  U.  S.  v.  Twining, 
(1904)   132  Fed.  120. 

Authority  of  special  assistant  —  An  attor- 
ney appointed  under  this  section  may  per- 
form any  of  the  duties  which  devolve  on  the 
district  attorney.  U.  S.  r.  Cobban,  (1904) 
127  Fed.  713. 

A  special  assistant  appointed  to  assist  a 
district  attorney  in  a  certain  class  of  suits 
and  prosecutions  in  his  district  may,  by  direc- 
tion of  the  district  attorney,  appear  before 
the  grand  jury,  and  assist  in  the  conducting 
of  examinations  by  that  body.  U.  S.  17.  Cob- 
ban.   (1004)    127  Fed.  713. 

But  see  U.  13.  v.  Rosenthal,  (1903)  121 
Fed.  862,  wherein  it  was  held  that  a  special 
assistant  to  the  Attorney-General,  appointed 
to  investigate  and  report  concerning  alleged 
fraudulent  importations  of  Japanese  silks  at 
the  pott  of  New  York,  and  to  prepare  and 
conduct  such  civil  i^d  criminal  proceedings 
as  may  result  therefrom,  is  not  authorized 
by  law  to  conduct,  or  to  aid  the  conduct  of, 


proceedings  before  a  federal  grand  jury,  and 
indictments  based  upon  such  prooeeflings  so 
conducted  should  be  quashed  upon  motion. 

And  in  U.  S.  v«  Virginia-Carolina  Chemical 
Co.,  (1908)  163  Fed.  66,  it  was  held  that  the 
Attorney-General  was  not  authorized  to  ap- 
point special  assistants  to  a  district  attorney 
having  the  authority  or  the  right  v  to  appear 
before  and  participate  in  the  proceedings  of 
a  grand  jury;  and  the  presence  of  such 
attorneys,  specially  appointed  for  a  particu- 
lar case,  and  their  examination  of  witnesses  on 
whose  testimony  an  indictment  was  returned, 
render  such  indictment  invalid. 

Not  an  officer.  —  A  special  assistant  to  the 
Attorney-General  is  not  an  officer  of  the  de- 
partment of  justice.  U.  S.  V,  Rosenthal, 
(1903)   121  Fed.  S62. 

Compensation. —- Where  third  persons  as- 
sured the  Attorney-General  that,  if  necessary, 
they  would  furnish  funds  to  compensate  the 
special  assistant  who  should  be  appointed  for 
such  purpose^  it  was  held  that  this  arranse- 
ment  was  inter  alioa,  and  did  not  disqualify 
the  appointee,  who  became  an  employee  of 
the  United  States,  to  whom  alone  he  oould 
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look  for  compensation,  and  for  whom  he  per- 
formed his  duty  with  fidelity  amd  probity. 
U.  8.  r.  Rosenthal,   (1903)    121  Fed.  862. 

Validity  of  appointment  —  The  fact  that 
an  attorney  appointed  by  the  department  of 
justice  as  a  special  assistant  to  a  district 
attorney    in    the    prosecution    of    criminal 


actions  against  the  officers  of  an  insolvent 
national  bank  had  previously  been  employed 
by  the  receiver  of  such  bank  to  prosecute  civil 
suits  against  such  officers  does  not  affect  the 
validity  of  his  appointment.  U.  S.  v.  Twin- 
ing,. (1904)  132  Fed.  129. 


Vol.  IV,  p.  71,  sec.  8. 

Aiaiitant  diatrict  attomeirs  appointed  by  a 
United  States  district  judge,  as  authorized 
by  this  section,  are  officers  of   the  United 


States  courts  for  their  respective  districts. 
In  re  Leaken,  (1905)  137  Fed.  480. 


VoL  IV,  p.  81.     [Clerks  of  courts  not  to  be  receivers,  etc.] 


Appointment  of  deputy  clerk  at  tpedal 
nuMter.  —  Where  a  Circuit  Court  determines 
that  a  special  reason  elcists  for  appointins  a 
deputy  clerk  special  master,  such  appoint- 
ment is  not  reversible  error  because,  through 
inadvertence,  the  reason  is  not  assigned  in 
the  order.  Briggs  v,  Neal,  (C.  C.  A.  1903) 
120  Fed.  224. 

In  Quinton  v.  Neville,  (C.  C.  A.  1907)  154 
Fed.  432,  it  was  held  that  where  an  order 
appointing  a  clerk  of  the  Circuit  Court  of 
the  Unit^  States  special  master  to  conduct 
a  judicial  sale  of  eertain  land  under  a  decree 
of  the  Circuit  Court  did  not  specify  special 
reasons  therefor,  the  order  was  held  to  be  er- 
roneous to  that  extent.  But  it  was  also  de- 
cided that  the  error  might  be  cured  by  amend- 


ment, and  that  it  did  not  affect  the  balance 
of  the  decree. 

This  Act  was  intended  to  prevent  abuses 
which  it  was  assumed  had  arisen  out  of 
favoritism  for  officers  of  the  court.  It  never- 
theless recognized  and  contemplated  that 
special  reasons  might  exist  in  the  particular 
case  or  instance  for  departing  from  the  in- 
terdiction of  the  statute;  but  as  a  safeguard 
that  the  spirit  as  well  as  the  letter  of  the 
statute  should  be  observed,  while  reposinff  a 
discretion  in  the  judge  of  the  court  in  making 
such  appointment,  it  requires  that  he  should 
assign  in  the  order  of  appointment  the  special 
reasons  inducing  such  selection.  Quinton  v. 
Neville,  (C.  C.  A.  1907)   154  Fed.  432. 


Vol.  iV,  p.  81,  sec.  715. 

BaiHfEs  and  erien  of  the  federal  courts, 
appointed  to  attend  the  same,  as  authorized 
by  this  section,  though  not  constitutional 
officers,  are  officers  of  the  court.  U.  S.  p. 
McCabe,  (C.  C.  A.  1904)  129  Fed.  706. 

Per  diMn  fees.  —  Court  criers  and  bailiffs 
appointed  under  this  section  are  entitled  to 
per  diem  fees  for  attendance  on  the  Circuit 
Conrt  on  days  When  the  court  was  adjourned 
by  written  order  of  the  judge.  U.  S.  v,  Mc- 
Cabe, (1903)  122  Fed.  853. 


Where  criers  and  bailiffs  attend  a  Circuit 
Court  on  days  to  which  the  court  is  adjourned 
by  written  orders  of  the  judge,  they  are  en- 
titled to  receive  their  per  diem  fees  therefor, 
though  the  court  was  not  actually  opened 
by  a  judge,  and  they  were  not  specifically 
directed  by  the  court  or  judge  to  attend. 
U.  S.  c.  McCabe,  (C.  C.  A.  1904)  120  Fed. 
708. 


Vol.  IV,  p.  82,  sec.  795. 

Bleach  of  bond.  — A  clerk  of  a  Circuit 
Court  who  has  given  bond  as  required  by 
R.  S.  sec.  795,  or  under  the  provisions  of  Act 
Feb.  22,  1875,  ch.  95,  sec.  3,  18  Stat.  L.  333, 
eonditioned  that  he  shall  "faithfully  dis- 
charge the  duties  of  his  office  .  .  .  and  prop- 
erly account  for  all  moneys  coming  into  his 
hands  as  required  by  law,"  and  who  fails  to 
pay  out  to  the  persons  entitled  thereto  money 
deposited  with  him  by  litigants  to  secure 
coats  under  an  order  or  rule  of  the  court,  or 
to  account  for  and  pay  over  the  same  to  his 
aueceasor  in  office,  commits  a  breach  of  such 
bond.  U.  S.  V.  Abeel,  (C.  C.  A.  1909)  174 
Fed.  12. 

Suit  on  bond.  —  Where  a  clerk  of  a  Circuit 
Court  in  the  course  of  a  number  of  years  re- 
eelved  a  large  number  of  deposits  of  money 


made  by  litigants  to  secure  costs,  as  required 
by  a  rule  of  court,  and  failed  to  pay  the  same 
out  to  the  persons  who  became  entitled  to  the 
same  as  fees,  or  to  turn  the  fund  over  to  his 
successor  in  office,  but  converted  it  to  his  own 
use,  the  United  States,  as  payee,  may  main- 
tain an  action  on  his  official  bond  to  recover 
the  amount,  and  is  not  r<^uired  in  its  plead- 
ing to  name  all  or  any  of  the  persons  entitled 
to  share  in  the  fund  as  use  plaintiffs,  since 
the  sums  so  deposited  can  in  no  event  be- 
come the  property  of  the  clerk  beyond  the 
amount  he  is  entitled  to  retain  for  his  own 
fees,  but  must  legally  remain  subject  to  the 
orders  of  the  court,  which  has  power,  on  the 
recovery  of  the  fund,  to  see  that  it  is  prop* 
erly  disbursed.  U.  S.  v,  Abeel,  (1909)  174 
Fed.  12,  98  C.  C.  A.  50. 
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Vol.  IV,  p.  89,  $ec.  823. 

This  section  means  that  whatever  costs 
were  properly  taxable  in  favor  of  attorneys, 
solicitors,  and  proctors  are  still  to  be  theirs, 
in  addition  to  the  compensation  provided  for 
by  section  824.  Matheson  r.  Hanna-Schoel- 
kopf  Co.,  (1904)   128  Fed.  164. 

where  libelant  was  the  prevailing  party  in 
a  suit  in  admiralty,  but  for  equitable  reasons 
the  court  directed  that  the  costs  be  divided 
and  paid  by  the  parties  in  stated  proportions, 
such  order  should  be  construed  as  including 
the  statutory  fee  for  libelant's  proctor,  which 

Vol.  IV,  p.  90,  sec.  824. 

''On  a  trial  before  a  jury"  contemplates 
not  only  an  examination  and  hearing  of  evi- 
dence before  a  jury,  but  a  determination  of 
the  question  at  issue,  or  a  final  submission 
of  the  cause  for  such  determination,  so  that 
on  a  case  on  trial  before  a  jury  being  settled 
pursuant  to  a  stipulation  before  submission, 
no  docket  fee  is  allowable.  Howler  v.  Chi- 
cago, etc.,  R.  Co.,   (1900)   166  Fed.  828. 

Counaol  fees.  ^  A  federal  court  of  equity 
has  power  to  make  an  allowance  for  counsel 
fees  to  a  complainant  who,  as  a  joint  owner 
of  a  fund  or  property,  has  maintained  a  suit 
for  its  preservation  or  protection,  where  it 
has  been  brought  within  the  custody  or  con- 
trol of  the  court,  suoh  allowance  to  bie  charged 
thereon;  but  the  power  is  discretionary,  and 
will  only  be  exercised  where  it  is  clear  that 
a  direct  benefit  has  resulted  to  the  property 
or  those  interested  therein.  Cuyler  v.  Atlan- 
tic, etc.,  R.  Co.,   (1904)    132  Fed.  570. 

Consolidated  auiU.  —  Where  two  suits  are 
brought  in  a  federal  court  between  the  same 
parties,  which  are  consolidated  for  trial  but 
separate  verdicts  are  returned,  two  attor- 
ney's docket  fees  of  twenty  dollars  each  are 
taxable  against  the  losing  party.  U.  S.  t>. 
Venable  Constr.  Co.,  (1904)   158  Fed.  833. 

Proctor's  foes.  —  Where  there  are  several 
distinct  causes  of  action  in  different  parties 
although  consolidated  in  a  single  suit,  each 
claimant  is  entitled  to  a  docket  fee  of  ten 
dollars.  Title  Guaranty,  etc.,  Co.  v.  Crane 
Co.,  (1910)  219  U.  S.  36,  31  8.  Ct.  140,  65 
U.  S.  (L.  ed.)  72. 

Fees  taxable  for  taking  depositions  in 
interrogatories  in  a  federal  court  when  not 

Vol.  IV,  p.  95,  sec.  828. 

The  derk  of  the  Circuit  Court  is  entitled  to 
demand  his  fees  in  advance,  being  required 
to  account  therefor  to  the  government 
whether  collected  or  not,  having  once  been 
earned.  Hoysradt  v,  Delaware,  etc.,  R.  Co., 
(1910)   182  Fed.  880. 

Right  to  recover  costs.  —  Though  the  legal 
title  to  costs,  including  officers'  fees,  is  in 
the  successful  party,  he  holds  the  same  as 
trustee,  and  the  officers  may  therefore  re- 
cover them  in  his  name.  Hoysradt  v.  Dela- 
ware, etc.,  R.  Co.,   (1910)    182  Fed.  880. 

Though  a  taxation  or  retaxatiqn  of  costs 
can  only  be  made  at  the  instance  of  a  party. 


in  ordinary  course  would  have  been  taxed  as 
costs,  but  not  a  fee  for  respondent's  proctor. 
The  I4.  F.  Munson,  (1904)    127  Fed.  707. 

Ordinary  counsel  fees  not  taxable.  ~  This 
section  does  not  prevent  attorneys  from 
charging  and  receiving  from  their  client,  in 
addition  to  this  taxable  docket  fee,  reasonable 
compensation  for  their  services,  but  it  must 
be  from  their  client,  and  not  his  adversary, 
in  the  nature  of  costs.  Doddridge  County 
Oil,  etc.,  Co.  f7.  Smith,  (1909)  173  Fed.  388. 


taken  by  a  United  States  commissioner  are 
not  governed  by  the  state  statute,  but  may 
properly  be  taxed  at  twenty  cents  per  loUo 
by  analogy  with  those  allowed  the  clerk  by 
R.  S.  sec.  828.  U.  8.  v,  Venable  Constr.  Ca, 
(1904)   158  Fed.  833. 

MuBt  he  used  on  hearing  of  oauae,  -^Tfaia 
section  refers  to  depositions-  taken  out  of 
court  to  be  used  on  the  hearing  of  the  cause, 
and  has  no  application  to  evidence  taken 
either  in  court  or  before  a  master  on  a  refer* 
eiice.  Kissinger-Ison  Co.  v.  Bradford  Belt- 
ing Co.,  (C.  C.  A.  1903)  123  Fed.  91. 

Must  he  adnHtted  in  evidence.  —  Attorney's 
fees  for  taking  depositions  can  be  taxed  in  a 
federal  court  under  this  section  only  for  such 
depositions  as  were  "admitted  in  evidence." 
U.  8.  V.  Venable  Constr.  Co.,  (1904)  168  Fed. 
833. 

Depositions  used  in  several  cases  on  joint 
trial,  —  Where  depositions,  though  written 
out  but  once,  were- taken  to  be  read  in  several 
cases,  and  were  entitled  and  admitted  in  evi- 
denoe  in  each,  on  the  joint  trial  thereof  the 
successful  party  is  entitled  to  tax  eosts  there- 
of in  each  case,  in  the  absence  of  an  agree- 
ment to  the  contrar}'.  L.  E.  Waterman  Co. 
V,  Lockwood,   (1904)    128  Fed.  174. 

Testimony  given  before  an  ecoaminer  may  be 
treated  as  a  *' deposition."  Missouri  v.  Illi- 
nois, (1906)  202  U.  8.  599,  20  8.  Ct  713,  50 
U.  8.  (L.  ed.)  1160. 

Cases  discontinued.  —  Where,  pending  trial 
to  a  jury,  the  case  was  settled  pursuant  to 
stipulation  before  submission,  it  was  not 
"discontinued."  Howler  v.  Chicago,  etc.,  R. 
Co.,  (1909)   166  Fed.  828. 


and  must  be  confined  to  the  compensation  of 
the  parties  for  the  expenses  of  litigation,  as 
distinguished  from  officers'  fees,  it  is  unneces- 
sary that  unpaid  fees  of  officers  shall  be  for- 
mally taxed  as  costs  in  order  to  support  an 
execution  therefor,  it  being  sufficient  that 
they  are  noted  of  record  or  are  entered  on  the 
writ.  Hoysradt  1;.  Delaware,  etc.,  R.  Co., 
(1910)   182  Fed.  880. 

Fees  due  by  indigent  defendants.  —  Charges 
for  services  of  a  clerk  of  a  federal  court  on 
behalf  of  indigent  defendants  in  criminal 
cases,  which  consist  in  administering  oaths 
by  order  of  court  to  defendant's  witnesses,  in 


1212 


YtL  XT,  p.  96,  MO.  8S$. 


JUDICIAL  OFFICERS. 


Vol.  IV,  p.  96,  fM.  996. 


•dminiAtering  oaths  to  affidavitfl  of  poverty, 
and  afflxing  jurats,  in  filing  and  entering  ap- 
plieatlonfl  for  process,  in  filing  and  entering 
motions  of  defendants  for  n«w  trial,  and  in 
rtnderiiig  servioes  to  defendant  in  a  capital 
case,  by  order  of  court,  in  prosecution  of 
writ  of  error,  are  properly  allowed.  U.  SS.  v, 
Jones,  (1904)  193  IT.  S.  631,  24  S.  Ct.  561,  48 
U.  8.  (L.  ed.)  776. 

Docket  f efei*  —  Separate  trials  under  one  in- 
dictment against  several  defendants  are  sepa- 
rate causes,  within  the  meaning  of  this  sec- 
tion. U.  8.  r.  Keatley,  (1907)  £04  U.  S. 
662,  ^7  8.  Ct.  404,  61  U.  8.  (L.  ed.)  618. 

Secotding  atotract  of  judgment.  ^  The  ser- 
vices of  a  clerk  of  a  federal  Court  for  record- 
ing abstracts  of  judgments,  as  required  by  a 
mle  of  court^  are  not  covered  by  the  docket 
fees  prescribed  by  the  tenth  paragraph  of 
this  section,  and  separate  charges  therefor 
are  justified  by  the  eighth  paragraph.  U.  8. 
t?.  Keatley,  (1907)  204  U.  8.  662,  27  8.  Ct. 
404,  61  U.  8.  (L.  ed.)  618. 

I^  taxable  for  taking  depoaitiona  on  in- 
terrogatories in  a  federal  court  when  not 
taken  by  a  United  8tates  commissioner  are 
not  governed  by  the  state  statute,  but  may 
properly  be  taxed  at  twenty  cents  per  folio, 
under  this  section.  U.  8.  v.  Venable  Constr. 
Go.,  (1904)    168  Fed.  833. 

Adnuniatering  oaths.  —  An  allowance  to  a 
clerk  of  a  federal  court  of  charges  for  ad- 
ministering oaths  On  the  voir  dire  of  grand 
and  petit  jurors  cannot  be  justified  under  this 
section.  U.  8.  v.  Jones,  (1904)  193  U.  8.  631, 
24  6.  Ct,  561,  48  U.  8.  (L.  ed.)  776. 

Copies.  —  The  right  and  duty  of  a  clerk  of 
a  Circuit  Court  to  charge  the  fees  fixed  by 
this  section  for  each  copy  of  an  injunctional 
order  directed  by  the  court  to  be  certified  and 
served  on  each  defendant  in  a  suit  is  not  af- 
fected by  the  fact  that  the  copies,  being  large 
in  number,  were  printed.  Cudahy  Packing 
Co.  t^.  McGuire,  (1906)  136  Fed.  891. 

Certifying  copiea.  —  Charges  of  a  clerk  of 
the  federal  court  for  certificates  to  copies  of 
flci.  fa.,  and  certain  orders  of  the  court,  are 
properly  disallowed  where  no  direction  of  the 
court  as  to  such  certificates  is  shown.  U.  8. 
«.  Jones,  (1904)  193  U.  8.  631,  24  8.  Ct.  661, 
48  U.  S.  (L.  ed.)  776. 

Enterhig  decree.  —  The  clerk  may  refuse  to 
enter  a  decree  until  his  fees  are  paid,  and  the 
decree,  though  remaining  physically  in  the 
clerk's  office,  is  neither  effect ive  nor  entered 
until  tlie  fees  are  paid.  Ommen  r.  Talcott, 
(1910)    180  Fed.  925. 

MakiJig,  certifsring,  and  returning  record. 
—  Where  a  clerk  of  a  Circuit  Court  makes 
and  certifies  a  record  in  response  to  a  writ 
of  error  or  appeal,  he  is  not  merely  making 
a  transcript  or  copy,  but  is  "making  a  rec- 
ord," within  the  meaning  of  this  section,  and 
he  is  entitled  to  fifteen  cents  a  folio.  Hoys* 
radt  o.  Delaware,  etc.,  R.  Co.,  (1910)  182 
F«d.  880. 

For  making  return  to  an  order  contained 
in  a  writ  of  error  to  a  Circuit  Court  direct- 
ing it  ''to  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the 
ume,"  to  the  appellate  court,  the  clerk  is  en- 
^tled  to  charge  the  |ee  of  fifteen  cents  for 
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each  folio  authorised  for  making  any  "  re* 
turn"  by  this  section.  Mohrstadt  i;. Mutual 
L.  Ins.  Co.,  (1906)  143  Fed.  761. 

Where  a  clerk  of  the  Circuit  Court  charged 
ten  instead  of  fifteen  cents  per  folio  for  mak* 
ing  and  oertifiying  a  record  on  a  writ  of  error 
for  defendant,  and  after  reversal  of  the  judg- 
ment the  parties  settled  on  the  basis  of  a 
statement  of  the  costs  made  by  tiie  clerk,  con- 
taining the  same  mistake,  it  was  held  that 
such  settlement  did  not  relieve  plaintiff,  who 
lost  the  suit  and  was  cast  for  the  costs,  from 
the  obligation  to  respond  to  the  clerk  for  the 
difference.  Hoysradt  I?.  Delaware,  etc.,  H.  Co., 
(1910)   182  Fed.  880. 

Per  diem  compensation.  —  A  clerk  of  a  fed^ 
era!  District  and  Circuit  Court  is  entitled  to 
his  statutory  per  diem  compensation  for  days 
on  which  he  refers  to  the  referee  in  bank- 
ruptcy voluntary  petitions  in  bankruptcy 
filed  during  the  absence  of  the  judge  from  the 
district,  though  without  written  orders  to 
open  the  court  for  that  or  any  other  purpose. 
U*  8.  V.  Marvin,  (1909)  212  U.  8.  275,  29  8. 
Ct.  297,  53  U.  S.  (L.  ed.)  510. 

For  receiving,  keeping,  and  paying  out 
money,  in  pursuance  of  any  statute  or  order 
of  court,  the  clerk  is  entitled  to  one  per 
centum  on  the  amount  as  received,  kept,  and 
paid.  8ee  Jn  re  Michigan  Cent.  R.  Co.,  ( C.  C. 
A.  1903)  124  Fed.  731;  The  Adula,  (1901) 
127  Fed.  861. 

Under  the  provision  of  this  section,  which 
is  the  only  authority  on  which  the  clerk's 
right  to  a  commission  rests,  four  things  must 
be  combined,  namely:  first,  receivina;  second, 
keeping;  third,  paying  out;  and  fourth,  in 
pursuance  of  a  statute  or  order  of  court.  Ed- 
wards t*.  Bay  8tate  Gas  Co.,  ( 1910)  177  Fed. 
576. 

Money  must  he  in  olerk'a  oustodp  or  con* 
trol,  —  But  this  section  is  applicable  only 
to  money  which  the  clerks  were  required  to 
receive,  keep,  and  pay  out  pursuant  to  stat« 
ute  or  order  of  court,  and  does  not  entitle 
such  clerks  to  commissions  on  funds  paid 
into  the  hands  of  court  commissioners  and 
disbursed  by  them,  without  at  any  time  being 
in  the  custody  or  under  the  control  of  the 
clerks.  8.  Morgan  Smith  Co.  v.  RockinghaU 
Power  Co.,  (1909)  173  Fed.  923. 

To  entitle  a  clerk  of  a  Circuit  Court  to  a 
commission  for  "receiving,  keeping,' and  pay- 
ing out  money,"  under  R.  8.  sec.  828,  such 
money  must  be  paid  to  him  or  be  subject  to 
his  order,  so  that  he  becomes  responsible  for 
its  keeping  and  payment.  Michigan  Cent.  R. 
Co.  V.  Harsha,  (1904)  134  Fed.  217,  67  C.  C. 
A.  146. 

A  clerk  is  not  entitled  to  commissions  on 
part  of  a  fund  in  the  hands  of  a  receiver  ap- 
pointed by  the  court,  not  deposited  ift  a  des- 
ignated United  States  depository,  but  under 
order  of  the  court  in  a  national  bank  to  the 
credit  of  the  receiver,  subject  to  the  checks 
drawn  by  the  receiver  and  countersigned  by 
the  judge  of  the  courts.  Edwards  v.  Bay 
State  Gas  Co.,  (1910)  177  Fed.  676. 

A  clerk  of  a  Circuit  Court  i»  not  entitled 
to  a  commission  on  the  proceeds  of  mortgaged 
property  sold  under  a  foreclosure  decree, 
which  by  order  of  the  court  is  paid  by  the 
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master  making  the  sale  directly  to  the  mort* 
gagee.  Michigan  Cent.  R.  Co.  t>,  Harsha, 
(1904)   134  Fed.  217,  67  C.  C.  A.  145. 

A  fund  paid  by  a  master  into  a  United 
States  depository,  pursuant  to  an  order  of  the 
court,  and  subject  to  be  withdrawn  on  its 
order,  is  neither  actually  not  constructively 
in  the  keeping  of  the  clerk,  and  he  is  not  en- 
titled to  a  commission  thereon  when  it  is  so 
paid  out.  Michigan  Cent.  R.  Co.  o.  Harsha, 
(1904)  134  Fed.  217,  67  C.  C.  A.  145. 

Railroad  bonds  deposited  in  a  Circuit  Court 
as  collateral  security  by  its  order,  and  kept  in 
a  bank  vault  to  which  the  clerk  kept  the  key, 
are  not  "money,"  and  the  clerk  is  not  en- 
titled to  a  commission  thereon,  under  R.  S. 
sec.  828,  when  by  order  of  the  court  he  takes 


them  from  the  bank  and  surrenders  them  to 
the  depositor;  nor  is  there  any  authority 
outside  of  the  statute  for  the  allowance  of 
such  a  commission.  Michigan  Cent.  R.  Co.  r. 
Harsha,  (1004)  134  Fed.  217,  67  C.  C.  A. 
145. 

Where  a  bidder  is  permitted  to  make  a  de- 
posit with  the  master  in  the  form  of  a  check 
or  certificate  of  deposit,  and  to  pay  for  the 
property  by  crediting  the  amount  on  the  de- 
cree in  his  favor,  neither  the  deposit  nor  the 
purchase  money  is  required  to  be  deposited  in 
court.  And,  in  such  case,  a  motion  by  the 
clerk  to  require  the  master  to  deposit  the 
proceeds  of  the  sale  will  be  denied.  Curtice 
r.  Crawford  County  Bank,  (1908)  124  Fed. 
919. 


Vol.  IV,  p.  107,  sec.  829. 

Mileage.  —  A  United  States  marshal  is  not 
entitled  to  mileage  for  the  distance  traveled 
in  serving  warrants  of  arrest,  in  exeess  of  the 
usually  traveled  route  between  the  place  of 
receiving  the  writs  and  the  place  of  service, 
however  great  the  necessity  of  pursuing  a 
circuitous  route,  in  view  of  R.  S.  sec.  829, 
which  directs  such  mileage  to  be  computed 
''  from  the  place  where  the  process  is  returned 
to  the  place  of  service."  U.  S.  r.  Nix,  (1903) 
189  U.  S.  199,  23  S.  Ct.  496,  47  U.  S.  (L.  ed.) 
775. 

The  allowance  by  the  district  judge  of  the 
account  of  a  United  States  marshal  is  prima 
facie  evidence  of  the  correctness  of  the  mile- 
age items  of  such  account.  U.  S.  v.  Nix, 
(1903)  189  U.  S.  199,  23  S.  a.  495,  47  U.  S. 
(L.  ed.)  775. 

The  per  diem  fee  for  the  attendance  of  a 
United  States  marshal  at  a  court  which  has 
been  opened  for  business  by  order  of  the  judge 
is  allowable,  although  business  may  not  have 
been  transacted  in  court  on  such  day,  and  the 
judge  may  not  have  been  present.  U.  S.  v. 
Nix,  (1903)  189  U.  S.  199,  23  S.  Ct.  496,  47 
U.  S.  (L.  ed.)  776. 


''Caretaker  for  Tetael."  — A  marshal  who 
has  taken  possession  of  a  vessel  on  a  process 
from  a  court  of  admiralty  is  responsible  for 
her  safekeeping  to  all  parties  in  interest; 
and  if  he  dispenses  with  a  caretaker  at  the 
request  of  one  party,  it  is  within  his  discre- 
tion to  again  take  possession  and  incur  the 
expense  of  a  keeper,  as  authorized  by  this 
section.  The  Robert  R.  Kirkland,  (C.'C!.  A. 
1907)  153  Fed.  864. 

Efitect  of  maraluil'f  negligence.  —  The  ex- 
pense of  transporting  a  prisoner  under  a  war- 
rant of  commitment  cannot  be  allowed  a 
United  States  marshal,  where  such  prisoner 
escaped  from  the  custody  of  his  deputy  before 
he  could  be  delivered  to  the  penitentiary, 
and  there  is  no  finding  of  due  diligence  on  the 
part  of  the  ofiicer  to  prevent  the  escape.  U. 
S.  V.  Nix,  (1903)  189  U.  S.  199,  23  S.  Ct.  495, 
47  U.S.  (L.  ed.)  776. 

When  court  "  in  aesaion.'' —  When  the  court 
is  open  by  its  own  order  for  the  transaction 
of  business,  it  is  in  session  within  the  mean- 
ing of  this  section.  U.  S.  V.  Dietrich,  (1904) 
126  Fed.  659. 


Vol.  IV,  p.  118,  sec.  830. 

The  ezpenaea  paid  by  a  marshal  for  meale 
of  officers  in  charge  of  prisoners  and  witnesses 
in  custody  are  allowable  under  this  section. 
Swift  r.  U.  S.,  (1904)   128  Fed.  763. 

Extra  bailiffs.  —  The  provision  of  R.  S.  sec. 
830,  that  marshals  shall  be  paid  their  ex* 
penses  necessarily  incurred  for  fuel,  lights. 


and  "  other  contingencies  that  may  accrue  in 
holding  the  courts"  within  their  districts, 
is  sufficient  to  entitle  a  marshal  to  reimburse- 
ment for  the  expense  of  extra  bailiffs  ordered 
by  the  Court  to  take  charge  of  a  jury  and 
witnesses  in  custody.  U.  S.  r.  Swift,  (C.  C. 
A.  1905)   139  Fed.  225. 


Vol.  IV,  p.  120,  sec.  833. 

Clerk  if  a  "  debtor  "  with  reapect  to  amount 
payable  by  him.  —  The  duty  of  a  clerk  of  a 
federal  District  Court  to  pay  over  to  the 
United  States  the  surplus  fees  and  emolu- 
ments  of  his  office  which  his  half-yearly  re- 
turn or  the  audit  thereof  shows  to  exist  over 
and  above  the  compensation  and  allowances 
authorized  by  law  to  be  retained  by  him  is 
not  governed  by  the  federal  statuW  renting 


to  the  embezzlement  of  "public  money"  or 
"  money  or  property  of  the  United  States ;  " 
but  such  fees  and  emoluments  are  received  by 
the  clerk,  not  as  moneys  or  property  belong- 
ing to  the  Unit^  States,  but  as  the  amount 
allowed  to  him  for  his  compensation  and  office 
expenses  und^r  the  statutes  defining  his  rights 
and  duties;  and  with  respect  to  the  amount 
payf^)))e  when  the  return  \u  mude,  the  clerk 
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ii  not  a  tnuUe,  bnt  A  debtor.  U.  S.  v.  Mawm, 
(1910)  218  U.  8.  517,  31  8.  Ct.  28,  54  U.  8. 
(Lu6d.)  1133. 

Oath  to  rituni.  -~  The  oath  of  a  clerk  of  a 
District  Couft  to  hU  86mi-«nnual  return  may 
be  taken  by  the  district  judge.  U.  8.  r. 
Mason,  (1910)  177  Fed.  552. 

Baakmpteir  foxtts  not  a  nacasaary  expenae. 
—  Where  a  federal  district  judge  decided  that 
bankrupt^  forms  were  reasonably  necessary 
for  the  proper  adniinistration  of  justice  in 

Vol.  IV,  p.  122,  sec.  837. 

Docktt  fae.  — Sections  824  and  837  of  the 
Revised  Statutes  authorize  the  taxation  and 
allowance,  on  a  trial  before  a  jury  in  a  dWl 
or  criminal  actioh  prosecuted  by  the  flovern- 
inent,  of  a  docket  of  attorney's  fee  of  forty 
dollars.    These  proyisions,  so  far  aa  they  may 


order  to  insure  uniformity,  and  thereupon  or- 
dered the  District  Court  clerk  to  have  certain 
approved  forms  printed  and  distributed,  and 
to  pay  for  the  same  from  the  receipts  of  his 
office,  the  printing  of  such  forms,  in  so  far  as 
they  were  to  be  used  for  records  by  referees, 
etc.,  could  not  be  regarded  as  stationery  or  a 
necessary  expense  of  the  clerk's  office,  within 
this  section.  U.  8.  v.  Mason,  (CCA.  19(M) 
129  Fed.  742. 


relate  to  the  district  attorney,  are  not  re- 
pealed or  modified  by  Act  May  27,  1896,  ch. 
252,  29  Stat.  L.  179,  placing  district  attor- 
ncjTB  on  salaries,  except  aa  to  the  disposition 
of  such  fees.  U.  $.  t*.  Southern  Pac.  Co., 
(1909)  172  Fed.  911. 


Vol.  IV,  p.  123,  sec.  839. 

That  "necekaary  office  azpeBaea**  may  be  allowed  aa  a  proper  credit  appeara  from  sec- 
tions 833  and  839.    U.  &  v.  Mason,  (C  C  A.  1904)  129  Fed.  742. 


Vol.  IV,  p.  137,  sec.  7. 

Pvrpoae  of  atetiOQ.-*The  fragmentary  char- 
acter of  the  provisions  of  the  Acts  of  Con- 
gress upon  the  ^libjtet  of  salaries  of  district 
attorneys  is  due  to  the  fact  that  they  were 
framed  in  reooghition  of  an  almost  universal 

Vol  IV,  p.  146^  sec.  21. 

Where  a  apedal  axaminar  took  dtpoaitkmi 
which  were  read  atad  used  in  three  cases  tried 
togetlier,  it  wa^  held  that  he  was  entitled  to 
a  fee  of  three  dollars  a  day  in  but  one  case. 


usage  in  courts  of  justice  of  allowing  coats  to 
the  preyailing  party,  rather  than  to  any  sup- 
posed  necessity  for  afllrmative  legislation. 
Western  Coal,  etc.,  Co.  v.  Petty,  (C  C  A. 
1904)  132  Fed.  603. 


and  to  ten  cents  a  folio  for  certifying  and 
filing  the  depositions  in  the  second  and  third 
case.  L.  £.  Waterman  Co.  v,  Lockwood, 
(1904)  128  Fed.  174. 


Vol  IV,  p.  155,  sec.  771. 

This  section  has  been  dted  in  In  re  Beayera,  (1904)    131  Fed.  366;  U.  8.  v.  Rea-Read 
Mill,  etc.,  Co.,  (1909)  171  Fed.  601. 

Vol  IV,  p.  159,  sec.  787. 

TUi  aectioii  has  been  cited  in  Lena  v.  Merriman,  (1904)  132  Fed.  510. 

Vol.  IV,  p.  161,  sec.  788. 

This  section  bAa  heen  dted  in  Lena  v,  Merriman,  (1904)  132  Fed.  610. 


Stationary  Engineer  Pab.  Co.  v,  Comerford, 
(1907)  166  Fed.  667. 


Vol.  IV,  p.  165,  sec.  1778. 

A  UU  for  an  in}«nction  in  a  federal  court, 
yerifled  before  a  commissioner  of  deeds  of  the 
dty  of  New   York,   is   improperly  yeriiled. 

Vol.  X,  p.  179,  sec.  4. 

The  term  ^  Kerthem  IMatrict  of  DUnoia  **  new  judge  all  the  power  possessed  by  a  judge 

is  used  to  deftignale  the  district  as  it  existed  for  the  Northern  District  of  niinols.    Walsh 

both  before  and  after  the  passage  of  the  Act.  r.  U,  8„  (C  C,  ^  )909)  1^4  f*ed,  616. 
The  pvpQS9  of  th^  stutut^  ¥>•  to  give  to  the 


Vol.  X,  p.  181,  teo.  IS. 


JUDICIARY,        Vol.  IV,  p.  sto,  sm.  oes,  ci.  iixth. 


VoL  X,  p.  181,  sec.  12. 

Thii  iectiott  has  been  cited  in  Citixens'  Sav.,  etc.,  Co.  v.  Illinois  Cent.  R.  Co.,  (1907)  205 
U.  S.  46,  27  S.  Ct.  425,  61  U.  S.   (L.  ed.)   708. 


Vol.  X,  p.  184,  sec.  1.     [WasAm^cmO 


This  section,  which  divides  Washington  into 
two  judicial  districts,  interpreted  consistently 
with  the  practice  of  Congress  and  the  judicial 
history  of  the  country,  and  the  general  laws 
in  force  relating  to  the  federal  judiciary  and 
the  jurisdiction  and  powers  of  the  federal 
courts  and  judges,  lacks  none  of  the  essentials 
of  a  sufficient  organic  law,  and  the  Circuit 
and  District  Courts  of  the  Western  District 
of  Washington  as  thereby  created  are  the 
same  courts  as  those  previously  existing  in 
the  District  of  Washington,  having  the  same 
judges  and  officers  and  the  same  powers  and 
jurisdiction  within  that  part  of  the  original 
district  remaining  after  the  Eastern  District 
had  been  canned  therefrom,  and  being  still 
within  the  boundaries  are  constituent  parts 
of  the  Ninth  Judicial  Circuit.  While  the  Act 
does  not  "  ordain  and  establish  "  courts  in 
said  Western  District  as  required  by  Const., 


art.  3,  sec.  1,  in  express  words,  nor  define 
tlieir  jurisdiction  and  powers  further  than  to 
fix  their  terms,  nor  assign  the  district  to 
either  of  the  nine  judicial  circuits,  nor  pro- 
vide for  the  appointment  of  judges  and  offioera 
therein  otherwise  than  by  providing  that  the 
district  judge  and  officers  of  the  District  of 
Washington  then  in  office  shall  be  the  district 
judge  and  officers  of  the  Western  District,  1^ 
intention  of  Congress  in  respect  to  all  such 
matters  is  clear  from  the  Act,  and  in  the  pro- 
visions necessary  to  carry  out  such  intention. 
Q<^\g9:t  i\  Tacoma  R.,  etc.,  Co.,  (1905)  141 
Fed.  169. 

This  section  did  not  in  effect  abolish  the  ex* 
isting  Circuit  and  District  Courts,  but  left 
them  restricted  only  as  to  territory,  and  in- 
tact in  all  other  respects.  Seattle  Electric 
Co.  i\  Hartless,  (C.  C.  A.  1906)  144  Fed. 
379. 


JUDICIARY. 


Vol.  IV,  p.  218,  sec.  563,  cl.  first. 

There  ate  no  eom]nmi*Uw  offenaet^  io 
called,  a^aiott  the  United  Statto,  and  the 
courts  of  the  United  States  have  only  stich 
jurisdiction  as  Congress  has  conferred  upon 
them  to  try  and  punish  such  acts  as  it  shall 
have  previously  declared  to  be  crimes  against 
the  United  States  and  fixed  the  penalty  for 
such  violations.  tJ.  S.  r.  ttudson,  (1812)  7 
Cranch  32,  3  U.  S.  (L.  ed.)  259;  U.  S.  r. 
Hall,  (1878)  98  U.  S.  343,  345,  25  U.  S.  (L. 
ed.)  180;  U.  S.  v.  Eaton,  (1892)  144  U.  S. 
677,  687,  12  S.  Ct.  764,  36  U.  S.  (L.  ed.) 
591;  U.  S.  v.  Martin,  (1910)  176  Fed.  110. 

Excepting  that  treason  is  defined  by  the 
Constitution,  there  are  no  crimes  against'  the 


United  States  save  such  as  Congress  has  ex- 
pressly defined  or  recognized  and  made  pun- 
ishable. The  federal  courts  have  no  jurisdic- 
tion over  common-law  crimes.  U.  S.  f?.  Diet- 
rich, (1904)   126  Fed.  676.  678. 

Drawing  grand  jury.  — By  this  clause  the 
jurisdiction  of  a  District  Court  is  by  law 
made  coextensive  with  the  territorial  area  of 
the  district,  and,  unless  limitations  are  found 
in  the  congressional  acts,  the  right  to  draw  a 
grand  jury  from  the  district  as  a  whole  would 
seem  to  be  unquestionable.  Clement  r.  U.  S., 
(C.  C.  A.  1906)  149  Fed.  305,  808,  <wrtorari 
derLwd  (1907)  206  U.  S.  562,  27  S.  Ct.  795, 
61  U.  S.  (L.  ed.)  1189. 


Vol.  IV,  p.  220,  sec.  563,  el.  fourth. 

Suits  by  United  States.  ~  Duties  are  a  per- 
sonal debt  or  charge  upon  the  importer;  and 
in  the  District  of  Maine  an  action  of  debt  it 
the  appropriate  remedy  lor  their  recovery. 


The  federal  District  Courts  have  jurisdiction 
of  such  actions.  U.  S.  v.  National  Fibre 
Board  Co.,  (1904)  133  Fed.  596. 


Vol.  IV,  p.  220,  sec.  563,  cl.  sixth. 

The  right  of  the  United  States  to  sue  for 
recovery  of  money  obtained  from  it  by  means 
of  a  fraudulent  claim  is  one  existing  at  com* 
mon  law«  and  under  this  clause  the  District 
Court  has  ^urisdictioi)  of  an  action  by  the 


United  States  to  recover  money  fraudulently 
obtained  by  defendant  in  paytbent  of  a  false 
claim  for  a  pension.  Pooler  i\  U,  S..  (C,  C, 
A.  1904)  1^7  Fed,  519. 


m« 


VtL  nr,  p.  MO,  Me«  ftes,  cl.  dghth.       JUDICIAR  V.        ToI.  IV,  p.^ttO,  MO.  068,  ol.  dg^th. 


Vol.  IV,  p.  220,  sec.  563,  cl.  eighth. 

Hatnn  ind  scope  of  admiralty  jmisdiction. 
—  Atoiralty  is  ''a  branch  of  th«  law  not 
hampered  by  the  rigid  rules  of  the  common 
Itw  and  which  deals  with  causes  upon  con- 
Biderations  even  more  elastic  than  pertain  to 
the  broad  jurisdiction  of  courts  of  chancery." 
Toledo  Steamship  Co.  v.  Zenith  Transp.  Ck>., 
(C.  C.  A.  1911)  184  Fed.  391,  399. 

*'  The  maritime  law  subsists  as  an  entirety 
as  the  subject  of  federal  jurisprudence,  and  is 
to  be  administered  by  the  federal  courts  with- 
out impairment  by  state  legislation."  Mack 
Steamship  Co.  v,  Thompson,  (1910)  176  Fed. 
499,  100  C.  C.  A.  67. 

A  citizen  of  the  United  States  cannot  be 
depriyed  by  treaty  of  his  constitutional  right 
to  inToke  the  jurisdiction  of  the  national 
eonrts  of  admiralty  to  determine  a  cause 
within  the  admiralty  and  maritime  jurisdic- 
tion to  which  he  is  a  party,  and  which  is  cog- 
nizable within  the  United  States,  x'he  Neck, 
(1905)  138  Fed.  144. 

Determination  of  equitable  titles,  —  A 
court  of  admiralty  has  no  jurisdiction  to  de- 
termine the  equitable  title  or  conflicting 
ehihps  to  partnership  property,  although  it 
eonsists  of  a  steamboat  and  attendant  barges 
employed  in  commerce  upon  navigable  waters 
of  the  United  States.  Hulings  t\  Jones, 
(1908)  03  W.  Va.  696,  60  S.  E.  874. 

Jufi9diction  to  administer  a  fund.  —  Al- 
though a  court  of  admiralty  has  not  jurisdic- 
tion to  foreclose  mortgages  on  vessels,  when 
it  has  a  fund  to  dispose  of  it  may  entertain 
claims  based  on  mortgages,  and  its  jurisdic- 
tion to  administer  a  fund  applicable,  in  whole 
or  in  part,  to  the  payment  of  maritime  liens, 
being  exclusive,  is  not  affected  by  the  fact 
that  mortgagees  may  also  have  claims  against 
the  same  fund  or  by  the  pendency  of  fore- 
closure suits  brought  by  them  in  a  state 
court.    The  Conveyor,  (1906)   147  Fed.  586. 

Jucltdiction  of  Circuit  Court  excluded.— 
Under  this  subdivision  with  the  third  para- 
graph of  R.  S.  sec.  711,  4  Fed.  Stat.  Annot. 
494,  a  federal  Circuit  Court,  which  through 
its  receiver  had  sold  vessels  subject  to  mari- 
time liens  and  liens  under  the  state  law  for 
supplies,  etc.,  had  no  jurisdiction  to  deter- 
mine and  enforce  such  liens,  such  jurisdiction 
belonging  exclusively  to  the  District  Court 
in  admiralty.  Hudson  v.  New  York,  etc., 
Transp.  Co.,  (1909)   175  Fed.  519. 

Savmg  of  common-law  remedy. — "Although 
not  directly  decided,  it  seems  to  be  fairly  in- 
ferable from  American  Steamboat  Co.  v. 
Chase,  (1872)  16  Wall.  532,  21  U.  S.  (L.  ed.) 
369,  that  this  saving  clause  is  applicable  in 
all  cases  where  the  action  in  the  state  court 
is  in  form  a  common-law  action  against  the 
person,  without  any  of  the  ingredients  of  a 
proceeding  in  rem  to  enforce  a  maritime 
lien."    The  Lotta,  (1907)  150  Fed.  210. 

The  saving  of  a  right  of  a  common-law 
nmedy  "leaves  open  to  the  common  law 
jurisdiction  of  the  state  courts  over  torts 
committed  at  sea."  The  Hamilton,  (1907) 
207  U.  8.  398,  404,  28  S.  Ct  133,  62  U.  S.  (L. 
ed.)  264. 

^The  clause  'saving  to  suitori  fv  common- 


law  remedy  where  the  common  law  is  compe- 
tent to  give  it '  is  intended  to  save  the  remedy 
or  right  of  action  in  those  courts  which  pro- 
ceed according  to  the  course  of  the  common 
law  as  distinguished  from  admiralty  pro- 
ceedings, and  the  words  '  common-law  remedy  ' 
do  not  necessarily  imply  an  action  or  remedy 
obtainable  in  a  common-law  court,  but  are 
equivalent  to  *  the  means  employed  to  enforce 
a  right  or  redress  an  injury,'  nor  are  they 
limited  to  such  causes  of  action  as  were 
known  to  the  common  law  at  the  time  of  the 
passage  of  the  Judiciary  Act."  Johnson  r. 
Westerfield,  (1911)  143  Ky.  10,  135  S.  W. 
425. 

The  federal  courts  did  not  have  exclusive 
jurisdiction  of  a  suit  to  partition  a  vessel 
between  several  owners.  Such  a  suit  was 
maintainable  in  a  state  court.  And  the  fact 
that  the  admiralty  courts  have  no  admiralty 
or  maritime  jurisdiction  to' compel  the  sale  of 
a  vessel  and  the  division  of  the  proceeds  where 
there  is  a  majjority  owner  does  not  affect  the 
jurisdiction  of  state  courts  to  afford  such  re- 
lief. Reynolds  v.  Nielson,  (1003)  116  Wis. 
483.  93  N.  W.  465. 

The  state  courts  have  jurisdiction  of  an 
action  based  on  a  maritime  contract  to  be 
performed  on  the  high  seas.  Ransberry  v. 
North  American  Transp.,  etc.,  Co.,  (1900)  22 
Wash.  476,  61  Pac.  164;  Gill  v.  North  Ameri- 
can  Transp.,  etc.,  Co.,  (1005)  37  Wash.  694, 
79  Pac.  778,  affirmed  (1906)  203  U.  S.  679, 
27  S.  Ct.  778,  51  U.  S.  (L.  ed.)  326. 

The  seizure  of  a  vessel  under  the  Wiscon- 
sin attachment  law  was  held  not  to  invade  the 
jurisdiction  of  the  federal  admiralty  courts, 
because  the  vessel  itself  was  not  proceeded 
against;  it  being  simply  the  reaching  of  prop- 
erty rights  in  the  property  by  aUachment 
in  a  personal  action  against  the  owner  as  a 
common-law  remedy.  Phillips  v,  Eggert, 
(1907)   133  Wis.  318,  113  N.  W.  686. 

In  an  action  against  a  carrier  for  damage 
to  goods  in  shipment  to  plaintiff,  the  plead- 
ings did  not  show  a  case  within  the  exclusive 
jurisdiction  of  the  federal  courts  where  the 
answer  alleged  that  the  goods  were  shipped 
by  water,  and  that  the  damage  was  caused  by 
reason  of  the  dangers  of  navigation,  by  the 
grounding  of  the  vessel,  and  it  becoming  nec- 
essary to  lighter  the  same,  which  had  been 
assumed  by  plaintiff  by  a  bill  of  lading  ex- 
empting the  carrier  from  liability  for  loss 
from  perils  of  navigation  and  by  a  general 
average  bond.  John  Meunier  Gun  Co.  r.  Le- 
high Vallev  Transp.  Co.,  (1004)  123  Wis.  143, 
101  N.  W."  386. 

The  owner  of  a  vessel  who  has  been  held 
liable  in  an  action  at  law  in  a  state  court  for 
damages  caused  by  collision,  may  maintain  a 
suit  in  admiralty  to  compel  contribution  from 
another  vessel,  alleged  to  have  also  been  in 
fault  for  such  collision,  even  if  he  failed  to 
avail  himself  of  a  provision  of  the  state  stat- 
ute under  which  he  might  have  brought  in 
the  owner  of  such  other  vessel  in  the  state 
court.  The  Ira  M.  Hedges,  (1010)  218  U.  S. 
264,  31  S.  Ct.  17,  64  U.  S.  (L.  ed.)  1030,  rci 
versing  (1908)  163  Fed,  687. 


F.  S.  A,  Supp.-77 
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▼0i  IT,  p.  290,  fw.  069,  d.  eighth.       fUDICIAR  Y,       y«l.  IT,  p.  090,  sw.  969,  d.  clgkA. 


Nonmaritime  transactions  in  general. — 
"  It  is  true  that  a  court  of  admiralty  is  often 
spoken  of  as  one  of  equity,  but  that  phrase 
means  no  more  than  that  equitable  principles 
are  applied  to  the  solution  of  matters  of 
maritime  jurisprndenee.  It  is  a  perversion 
of  the  phrase  to  argue  from  it  that  because 
admiralty  seeks  for  aid  in  the  analogies  of 
equity,  a  maritime  court  is  therefore  entitled 
to  draw  within  its  jurisdiction  matters  pri- 
marily of  nonmaritime  cognizance."  United 
Transp.,  etc.,  Co.  ».  New  York,  etc.,  Twinsp. 
Line,  (1010)    180  Fed.  902. 

A  eatrse  of  action  to  obtain  relief  against  a 
fraudulent  contract  between  two  corporations, 
made  by  an  officer  common  to  both,  is  not 
maritime  in  its  nature  and  cannot  be  brought 
by  erther  an  original  or  cross  libel  within 
the  jurisdiction  of  a  court  of  admiralty,  al- 
though the  contract  itself  was  maritime. 
United  Transp.,  etc.,  Co.  r.  New  York,  etc., 
Transp.  Line,  (1911)  185  Fed.  386. 

Waten  tmA  places. — It  has  been  frequently 
held  that  the  admiralty  jurisdiction  of  the 
United  States  attacfies  to  all  such  bodies  of 
water  as  the  bays,  Indentations,  and  streams* 
in  which  the  tide  ebbs  and  flows,  along  the 
south  shore  of  Long  Island,  and  this  ad- 
miraHy  jurisdiction  can  be  lost  only  when 
the  particular  water  loses  the  character  of  a 
stream  capable  of  carrying  on  interstate  com- 
merce or  of  navigation  in  and  out  from  the 
ocean  for  pleasure  and  business  purposes. 
U.  8.  I?.  Banister  Realty  Co.,  (1907)  155  Fed. 
683,  596. 

"  It*  is  not  in  the  power  of  any  state  to  say 
that  the  admiralty  snail  nat  have  jurisdiction 
over  any  waters  which  but  for  that  legislation 
would  be  subject  to  that  jurisdiction.**  Mary- 
land V,  Miller,  (1910)  180  Fed.  796,  citing 
Workman  t\  New  York,  (1900)  179  U.  S. 
662,  21  8.  Ct.  212,  46  U.  S.  (L.  ed.)  314. 

The  public  laws  of  New  Jersey  are  in  force 
in  the  littoral  waters  of  Sandy  Hook  penin- 
sula below  low-water  mark,  whether  enacted 
pioT  or  subsequently  to  the  cession  to  the 
United  States,  by  N.  J.  Act  March  12,  1846, 
of  jurisdiction  over  a  portion  of  that  penin- 
sula for  military  purposes.  Hamburg  Ameri- 
can Steamship  Co.  ».  Grube,  (1906)  196  U.  8. 
407,  26  S.  Ct.  352,  49  U.  S.  (L.  ed.)  529. 

The  city  of  New  York  was  enffaged  in  filling 
up  Riker^s  Island  in  East  river,  embank- 
ments and  cribwork  having  been  constructed 
around  the  outside,  leaving  a  gap  through 
which  the  tide  ebbed  and  flowed,  and  through 
which  tugs  and  scows  passed  into  the  interior, 
carrying  material  for  fllling.  A  scow,  having 
been  so  towed  in,  was  left  until  the  tide 
ebbed,  when  she  settled  on  a  projection  in  the 
bottom  and  was  injured.  It  was  held  that 
the  injury  occurred  in  navigable  water,  and 
that  an  action  to  recover  damages  therefor 
was  within  the  jurisdiction  of  a  court  of  ad- 
miralty. Dailey  v.  New  York,  (1904)  128 
Fed.  796. 

''High  seas."  — A  collision  which  occurred 
off  a  foreign  port,  although  within  a  marine 
lea^e  of  the  coast,  was  nevertheless  on  the 
'*  high  seas  *'  for  the  purposes  of  jurisdiction 
of  a  niit  arising  therefrom.  The  Kaiser  Wil- 
helm  der  Grosse,  (1909)  176  Fed.  215. 


Property  subject  to  admJtalty  )ui]«dktls& 

—  A  navigable  structure  intended  for  the 
transportation  of  a  permanent  cargo,  as  a 
scow  carrying  a  pile  driver  and  engine,  which 
has  to  be  towed  in  order  to  navigate,  is  a 
"  vessel "  and  within  the  admiralty  jurisdle- 
tion.     The  Raithmoor,   (1911)   186  Fed.  849. 

Vessei.  —  A  pumpboat,  which  consists  of  a 
floating  structure  equipped  with  engine, 
boiler,  pumps,  pipes,  and  capstans,  used  for 
pumping  out  coal  barges,  and  which  can  be 
nx>ved  on  the  water  by  means  of  poles  or 
ropes  attached  to  its  capstans,  or  towed,  is  a 
navigable  structure  intended  for  the  trans- 
portation of  a  permanent  cargo,  to  wit.  Its 
engine,  boiler,  pumps,  and  capstans,  from 
place  to  place  where  required  to  do  its  work, 
and  therefore  is  a  **  vessel "  and  subject  to  the 
admiralty  jurisdiction.  CTharles  Barnes  Co. 
r.  One  Dredge  Boat,  ( 1909)  169  Fed.  896. 

Incompleted  bettcon^  —  Concrete  piles  built 
in  a  navigable  stream  by  a  contractor  for  the 
government  —  intended  to  support  a  beaeoii, 
out  which  structure  had  not  been  completed 

—  had  not  yet  reached  the  stage  when  they 
were  devoted  to  maritime  purposes,  and  a 
court  of  admiralty  was  without  jurisdiction 
of  a  suit  to  recover  for  tbeir  injury  by  a 
moving  vessel.  The  Raithmoor,  (1911)  186 
Fed.  849. 

8vfit  for  hire  of  dredge,  —  A  court  ai  ad- 
miralty has  jurisdiction  of  a  suit  to  reeorer 
the  hire  of  a  Bowers  hydraulic  dredge,  in- 
tended to  operate  a  float,  and  generally  weed 
for  maritime  purposes,  and  should  not  decHne 
such  jurisdiction  because  the  dredge  was  tem- 
porarily used  for  a  partly  land  transaetfoft  in 
dredging  material  from  a  stream  for  the  pur- 
pose of  depositing  the  same  by  means  of  its 
pipes  on  land  of  the  charterer.  Bowers  Hy- 
draulic Dredging  Co.  i\  Federal  Contracting 
Co.,  (1906)  148  Fed.  290,  affirrMd  (C.  C.  A. 
1907)  153  Fed.  870. 

Foreign  peisons  ot  property.  —  ''It  is  the 
settled  law  of  this  country  that  our  ad- 
miralty courts  have  jurisdiction  over  suits 
between  foreigners,  if  the  subject-matter  of 
the  controversy  is  of  a  maritime  nature,  and 
the  ship  or  partv  to  be  charged  is  within  the 
jurisdiction  of  the  court.  It  is  a  jurisdiction 
the  court  may  decline  to  exercise  where  for 
some  special  reason  it  appears  to  be  inex- 
pedient." Fairgrieve  v.  Marine  las.  Co., 
( 1899)  94  Fed.  686,  37  C.  C.  A.  190,  qmottd  in 
The  Koenigin  Luiae,  (1910)  184  Fed  170, 
which  held  that  the  alienage  of  a  seaman  did 
not  disentitle  him  to  maintain  a  suit  in  a 
court  of  admiralty  against  a  foreign  ressef 
within  the  jurisdiction. 

Where  the  aid  of  an  American  court  of  ad- 
miralty is  invoked  in  a  settlement  for  wages 
between  foreign  seamen  and  a  foreign  vessel, 
in  the  absence  of  treaty  stipulations,  it  r%sts 
in  the  discretion  of  the  court  whetber  it  will 
take  jurisdiction,  and  the  courts  are  inclined 
to  take  jurisdiction  when,  but  only  when,  it 
is  neeessarv  to  prevent  a  failure  of  justice. 
The  Albani,  (1909)  169  Fed.  220,  dismissing 
the  libel  under  the  particular  circumstances. 

A  federal  admiralty  court  is  hot  bound  to 
exercise  jurisdiction  of  a  libel  for  wages 
brought  by  alien  seamen  against  a  foreign 
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vesaely  but  will  use  its  (fiscretioii^  Wbers 
the  voyage  is  emled,  "  jurisdiction  is  usually 
cxerdsed  iu  the  absence  of  reasons  to  the  con- 
trary." Tlie  Bound  Brook,  il006)  146  Fed. 
160. 

A  United  States  court  of  admiraltv  bas 
jurisdiction  of  a  suit  by  a  seaman  against  a 
foreign  vessel  to  recover  wages,  and  the  exer- 
cise of  such  jurisdiction  is  discretionary. 
Where  the  libelant  is  an  American  citizen, 
signed  in  an  American  port,  although  on 
board  the  vessel,  and  claims  to  have  been 
wrongfully  discharged,  jurisdiction  will  be  en* 
tertained.  The  August  Belmont,  (1007)  153 
Fed.  630. 

A  court  of  admiralty  of  the  United  States 
may,  in  its  discretion,  take  jurisdiction  of  a 
suit  by  seamen  to  recover  wages  from  a 
foreign  ship,  and  will  exercise  such  discretion 
in  favor  of  jurisdiction  where  libelants  arc 
American  seamen  and  a  strong  Case  for  im- 
mediate relief  is  shown,  or  where  they  invoke 
the  provisions  of  tlie  statutes  of  the  United 
States.     The  Alnwick,   (1904)    132  Fed.  117. 

The  provision  of  the  treaty  of  Dec.  11, 1871, 
art.  13,  7  Fed.  Stat.  Annot.  558,  between  the 
(}ermaa  Empire  and  the  United  States,  that 
the  consular  agents  of  either  country  "  shall 
have  exclusive  charge  of  the  internal  order  of 
the  merchant  vessels  of  their  nation,  and  shall 
have  the  exclusive  power  to  take  cognizance 
of  and  to  determine  differences  of  every  kind 
which  may  arise,  either  at  sea  or  in  port,  be- 
tween the  captains,  officers,  and  crews,"  does 
not  include  a  claim  by  a  seaman  against  a 
vessel  or  owner  for  a  tort,  so  as  to  cxdude  the 
jurisdiction  of  a  United  States  court  of  ad- 
miralty of  a  suit  on  such  a  claim  against  a 
German  vessel.  The  Baker,  (1007)  157  Fed. 
485.  But  the  court  is  without  iurisdiction 
of  a  suit  against  a  German  vessel  to  recover 
wages,  brought  by  seamen  who  are  not  citixena 
of  the  United  States,  but  who  signed  before 
a  German  consul  in  a  port  thereof  and  were 
discharged  in  another  port  after  completing 
their  term  of  service  without  objection;  and 
such  jurisdiction  is  not  conferred  merely  by 
the  fact  that  they  were  paid  wages  in  advance, 
in  violation  of  the  Act  of  Dec.  21,  1808,  oh. 
28,  sec.  24, 30  Stat.  L.  703,  6  Fed.  Stat.  Anndt. 
871.  The  Bound  Brook,  (1006)  146  Fed.  160* 
The  treaty  provision  does  not,  however,  de" 
prive  the  admiralty  courts  of  the  United 
States  of  jurisdiction  to  determine  the  rights 
of  an  American  seaman  who  enters  and  leaves 
the  service  of  a  €rerman  vessel  within  this 
country.    The  Keck,  (1005)  138  Fed.  144. 

The  admiralty  court  has  jurisdiction  of  a 
suit  against  the  charterer  of  a  foreign  vessel 
to  recover  for  damage  to  cargo  where  it  ob- 
tains jurisdiction  over  the  defendant^  notwith-* 
standing  a  provision  of  the  bill  of  lading  that 
any  disputes  arising  thereunder  shall  be  de- 
termined by  the  law  of  a  foreign  country  and 
in  a  court  thereof.  Gough  r.  Hamburg 
Anerikanische  Packetfabii  AktiengeselP 
■chaft,  (1007)  158  Fed.  174. 

A  court  of  admiralty  of  the  United  States 
1^  jurisdiction  of  an  action  in  personam 
HS^inMi  the  owner  of  a  foreign  ship  to  re* 
eover  for  Injuries  sustained  by  an  Ameriean 
passenger  ofl  the  high  seas,  irrespective  of 
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the  law  of  the  ship's  flag,  the  case  being  goT« 
erned  by  the  general  maritime  law  as  admin- 
istered in  this  country.  £lder  Dempster  Ship- 
ping Co.  17.  Pouppirt,  (C.  0.  A.  1003)  126 
Fed.  73^. 

A  eourt  of  admiralty  of  the  United  Statea 
13  not  required  to  decline  jurisdiction  of  a 
suit  brought  against  foreign  vessels,  seissed 
within  its  jurisdiction^  belonging  to  difTerent 
nations,  for  an  injury  which  took  place  on  the 
high  seas,  in  the  absence  of  any  treaty  provi- 
sion affecting  the  case.  The  Kaiser  Wilhelm 
der  Grodse,  (1000)  175  Fed.  215. 

The  right  to  object  to  the  assumption  of 
jurisdiction  by  a  court  of  admiralty  in  a 
suit  by  a  foreign  subject  against  a  vessel  of 
his  own  country  is  waived  by  a  general  ap- 
pearance and  the  filing  of  an  answer  by  the 
claimant.    The  Ucayali,  (1008)  159  Fed.  800. 

Aocounting. -*- While  a  court  of  admiralty 
is  without  jurisdiction  of  a  suit  to  obtain 
an  accounting  as  sueh,  it  has  jurisdiction  to 
decree    an    accounting    as    incidental    to   the 

Srincipal  cause  of  action  of  which  it  has  un- 
oubted  jurisdiction  as  between  the  owner n 
of  a  vessel^  with  respect  to  her  past  earningA 
in  a  suit  for  her  sale  for  partition.  The 
Emma  B.,  (1006)   140  Fed.  771. 

Mortgages. -^  A  contract  by  which  a  veiisel 
is  mortgaged  to  secure  money  borrowed  to 
pay  the  purchase  price  thereof  is  not  mari- 
time in  cnaracter,  and  a  court  of  admiralty 
will  not  entertain  a  suit  by  the  mortgagee  to 
recover  possession  of  the  vessel  thereunder. 
The  Clifton,  (1006)  143  Fed.  460,  74  C.  C. 
A.  504. 

Poasetsory  suits.  —  In  a  possessory  action 
a  eourt  of  admiralty  may  take  notice  of  an 
equitable  title  when  it  comes  up  Incidentally, 
and  especially  when  it  is  alleged  by  way  of 
defense  by  the  claimant  in  pomession.  Chi- 
rurg  17.  Knickerbocker  Steam  Towage  Co., 
(1000)   174  Fed.  188. 

In  a  possessory  action  in  a  court  of  admi- 
ralty to  recover  possession  of  vessels  of  which 
libelant  alleged  that  he  was  owner  claimant, 
a  corporation  filed  an  answer  alleging  that  it 
was  the  owner  and  in  possession,  that  it 
bought  and  paid  for  the  vessels  several  yeirs 
before,  and  had  been  in  possession  ever  since, 
that  it  had  the  title  conveyed  to  its  then 
president  in  trust  for  it,  and  that  he,  aU 
though  having  no  personal  interest  in  such 
vessels,  in  collusion  with  libelant,  who  knew 
all  of  the  facts,  frandulei^tly  executed  a  bill 
of  sale  to  libelant.  It  was  held  that  such  an- 
swer stated  a  defense  cognizable  in  a  court 
of  admiralty,  which  had  jurisdiction  to  de- 
termine whether  or  not  libelant's  title,  al- 
leged as  the  basis  of  his  right  of  possession, 
was  fraudulent.  Chirurg  f.  Knickerbocker 
Steam  Towage  Co.,   (1000)    174  Fed.  188. 

When  a  libel  for  the  possession  of  a  ves- 
sel shows  that  the  action,  which  it  institutes, 
involves  a  mortgage,  the  validity  of  which 
the  court  would  Iw  required  to  pass  upon, 
and  to  try  questions  of  fraud  and  mistake, 
jurisdiction  will  not  be  entertained  for  the 
purpose  of  ousting  the  mortgagee  from  pos- 
session.   The  Helys,   (1000)   173  Fed.  028. 

Affreightment  and  cluirter-partlas. -^  Con- 
tracts of  affreightment  are  matters  of  admi- 
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ralty  jurisdiction.    U.  S.  Shipping  Co.  t?.  U. 
S.,   (1006)    146  Fed.  914. 

Libelant  chartered  a  vesBel  and  made  ad- 
vances for  her  disbursements  to  the  master, 
pursuant  to  the  terms  of  the  charter-party, 
which  provided  that  such  advances  should  be 
deducted  in  all  cases  from  the  freight  and 
should  be  so  receipted  for  the  master  on  the 
bills  of  lading.  They  were  so  receipted  for, 
but  in  settling  the  freight  at  the  end  of  the 
voyage,  through  oversight  or  mistake,  a  part 
of  such  advances  were  not  deducted,  and  the 
owner  of  the  vessel  refused  to  repay  the 
same.  It  was  held  that  a  suit  to  recover  the 
same  was  one  for  breach  of  the  charter,  of 
which  a  court  of  admiralty  had  jurisdiction, 
and  that  it  might  be  brought  in  rem  against 
the  vessel,  which  was  bound  for  the  {Perform- 
ance of  the  contract.  The  Oceano,  (1906) 
148  Fed.  131. 

Maritime  fire  insurance.  —  A  policy  of  in- 
surance on  a  vessel  engaged  in  navigation, 
although  it  insures  her  against  fire  risks 
alone,  is  a  maritime  contract  because  of  its 
subject-matter,  and  an  action  in  personam 
to  enforce  payment  thereon,  is  within  the 
jurisdiction  of  a  court  of  admiralty.  North 
German  F.  Ins.  Co.  v.  Adams,  (1905)  142 
Fed.  439,  73  C.  C.  A.  555. 

Salvage.  —  A  court  of  admiralty  may  enter- 
tain a  suit  for  salvage,  in  which  the  claimant 
pleads  a  contract  under  which  it  is  alleged 
the  services  were  performed,  but  which  libel- 
ant seeks  to  avoid  on  the  ground  of  fraud 
or  mistake;  such  court  having  equitable  ju- 
risdiction, in  the  sense  of  applying  rules  of 
equity  to  questions  incidentally  arising  in 
a  suit  within  its  general  jurisdiction,  at 
least  where  no  objection  is  made  prior  to  the 
hearing.  The  Stanley  H.  Miner,  (1909)  172 
Fed.  486. 

'*  It  is  settled  that  the  distress  or  danger 
from  which  a  vessel  has  been  saved  need  not, 
in  order  to  justify  a  recovery  of  salvage  com- 
pensation, have  arisen  solely  by  reason  of  a 
peril  of  the  sea  in  the  strict  legal  acceptation 
of  those  words."  Accordingly,  a  court  of  ad- 
miralty has  jurisdiction  of  a  libel  claiming 
salvage  for  services  rendered  by  tugs  in  sub- 
duing a  fire  conmiunicatcd  from  the  shore  to 
a  vessel  undergoing  repairs  in  a  dry  dock 
from  which  all  the  water  had  been  emptied. 
The  Steamship  Jefferson,  (1909)  215  U.  S. 
130,  30  S.  Ct.  54,  64  U.  S.  (L.  ed.)  126. 

Where  a  charge  for  landing  a  steamer  in 
distress  was  really  a  claim  for  salvage,  it 
was  rightfully  cognizable  by  a  court  of  ad- 
miralty in  a  proceeding  wherein  the  members 
of  the  salving  vessers  crew  could  partici- 
pate; and  hence  such  claim  was  properly 
withdrawn ,  from  an  action  by  the  owner  of 
the  salving  vessel  in  a  state  court  against  the 
owner  of  the  vessel  saved  to  recover  on  an 
account  for  services  rendered,  etc.  Neel  v. 
Iron  City  Sand  Co.,  (1907)  149  Fed.  980, 
79  C.  C.  A.  490. 

Maritime  contract. —  "  The  rule  is  well  set- 
tled that  the  test  of  admiralty  jurisdiction 
in  contract  cases  is  their  nature  and  subject- 
matter."  U.  S.  Shipping  Co.  v.  U.  S.,  (1906) 
146  Fed.  914. 

^^'No  pure  case  of  itora^,  even  on  the 
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water,  can  be  regarded  as  maritime  in  its 
character;  "  but  where  the  storage  is  inci- 
dental to  the  transportation  of  the  goods 
stored  by  water,  as  where  they  were  stored 
by  the  carrier  for  delivery  to  the  consignee, 
it  is  maritime,  and  a  court  of  admiralty  has 
jurisdiction  of  an  action  for  its  breach  by 
nondelivery  to  the  consignee.  Evans  v.  New 
York,  etc.,  Steamship  Co.,  (1906)  145  Fed. 
841. 

A  contract  on  the  part  of  respondent,  a 
railroad  company  operating  a  line  of  road 
having  a  seaport  terminus,  to  furnish  to 
libelant  all  the  cargoes  which  it  then  had 
or  might  thereafter  have  at  such  port  during 
the  term  of  the  contract  for  shipment  over 
sea,  and  on  the  part  of  libelant  to  furnish 
steamships  to  carry  such  cargoes,  is  maritime, 
and  an  action  for  its  breach  is  within  the 
admiralty  jurisdiction.  Graham  v.  Oregon 
R.,  etc.,  Co.,  (1905)   136  Fed.  608. 

A  suit  to  recover  for  an  injury  to  a  scow 
from  a  charterer,  whose  duty  it  was  to  exer- 
cise ordinary  care  to  return  her  to  the  owner 
in  good  condition,  arises  out  of  a  maritime 
contract,  and  is  within  the  admiralty  jurVi- 
diction,  irrespective  of  ^e  place  of  the  in- 
jury. Dailey  v.  New  York,  (1904)  128  Fed. 
796. 

A  contract  by  the  master  of  a  steamboat 
to  collect  and  transport  certain  cotton  seed 
from  one  port  to  another  within  a  reason- 
able time,  for  freight  specified,  is  a  maritime 
contract,  a  breach  of  which  entitles  the  ship- 
per to  recover  damages  in  admiralty.  Flor- 
ence Cotton  Oil  Co.  t*.  Alabama  Towboat  Co., 
(C.  C.  A.  1904)   128  Fed.  915. 

A  corporation  of  Washington  contracted 
with  a  dock  company  to  bring  six  hundred 
Japanese  laborers  from  Honolulu  to  Seattle 
on  respondent  steamship,  owned  by  a  steam- 
ship company,  for  which  the  corporation  was 
to  pay  a  stated  sum  per  head  for  carriage. 
A  Japanese  agent  of  the  dock  company  in 
Honolulu  advertised  for  laborers  and  con- 
tracted with  libelants  and  others  to  trans- 
port them  to  Seattle,  collecting  from  them 
a  part  of  the  passage  money  agreed  upon, 
and  taking  their  notes  for  the  balance.  A 
representetive  of  the  steamship  company 
went  to  Honolulu  and  there  received  from  the 
agent  a  portion  of  the  passage  money,  and 
issued  ticKets  for  carriage  to  victoria,  B.  C, 
the  vessel  being  of  the  Canadian  register  and 
not  entitled  to  carry  passengers  from  there 
to  any  United  SUtes  port.  Libelants  being 
unable  to  read  the  tickets,  which  were  in 
English,  did  not  know  that  they  were  not  to 
be  taken  to  Seattle  until  they  had  gone  on 
board,  but  on  learning  such  fact  left  the 
vessel,  and  libeled  her  for  breach  of  the  con- 
tracts. It  was  held,  on  evidence  showing 
that  the  arrangement  between  the  dodc  com- 
pany and  the  steamship  company  was  not  a 
charter  but  a  joint  enterprise  in  the  profits 
of  which  each  was  to  share,  and  that  the 
Japanese  agent  who  made  the  contraete  also 
represented  the  owner  of  the  vessel,  that  the 
contracts  were  maritime,  and  gave  a  right  of 
action  in  admiralty  against  the  ship.  The 
Stanley  Dollar,  (C.  C.  A.  1908)  160  Fed.  911. 

While  1^  suit  to  collect  brokerage  and  money 
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expended  in  negotiating  a  charter-party  is 
not  a  ease  of  admiralty  and  maritime  juris- 
diction,  nor  cognizable  in  a  court  of  admi- 
ralty, a  libel  which  alleges  that  libelant  as 
agent  for  respondent  executed  a  charter- 
party  in  his  own  name,  by  which  respondent 
became  obliffated  as  his  principal,  and  that 
by  reason  or  respondent's  breach  of  the  con- 
tract libelant  was  compelled,  as  the  nominal 
party,  to  pay  damages  which  he  seeks  to  re- 
cover by  subrogation  to  the  rights  of  the 
other  party,  is  one  founded  on  the  charter- 
party  and  within  the  admiralty  jurisdiction. 
Adler  r.  Galbraith,  (1007)    156  Fed.  259. 

A  vessel  insured  under  a  policy  payable  to 
the  owners  was  sunk;  the  insurance  was  ad- 
justed, and  the  money  paid  to  a  custodian 
under  an  agreement  between  the  owners, 
various  lien  claimants,  and  certain  mort- 
gagees, that  it  should  be  applied  ( 1 )  to  pay 
for  the  raising  of  the  boat;  (2)  to  the  pay- 
ment of  all  maritime,  labor,  and  supply  liens 
against  it;  (3)  to  the  repair  of  said  boat; 
and  (4)  the  remainder  to  be  paid  to  the 
mortgagees.  The  boat  was  raised,  but  was 
not  repaired,  and  was  sold  in  admiralty  pro- 
ceedings by  the  lien  claimants.  It  was  de- 
cided that  the  contract  under  which  the  in- 
surance money  was  held  was  maritime,  and 
the  fund  subject  to  administration  by  the 
admiralty  court,  unaffected  by  the  fact  that 
the  contract  was  not  fully  executed,  and  that 
under  its  terms  the  seamen  and  supply  claim- 
ants were  entitled  to  payment  from  the  fund, 
leaving  the  mortgagees  to  resort  to  the  pro- 
ceeds of  the  vessel  iox  any  deficiency  on  their 
claims.  The  Conveyor,  (1006)  147  -Fed. 
586. 

Passage  eoniract, —  A  libel  in  admiralty 
in  rem  was  maintainable  for  injuries  to  a 
passenger  of  a  steamboat  on  the  Great  Lakes 
resulting  from  negligence  in  the  performance 
of  the  transportation  contract,  by  reason  of 
which  negligence  the  passenger's  stateroom 
was  entered,  and  she  was  assaulted  and 
robbed.  The  Western  States,  (C.  C.  A.  1008) 
150  Fed.  354,  certiorari  denied  210  U.  S.  433, 
28  S.  Ct.  762,  52  U.  S.  (L.  ed.)   1186. 

Nonmaiitime  contract.  —  Where  a  contract 
sued  on  is  not  maritime,  a  court  of  admiralty 
is  without  jurisdiction  of  the  subject-matter, 
which  cannot  be  conferred  by  consent,  and 
the  objection  may  be  taken  at  any  time.  The 
Oceano,  (1006)  148  Fed.  131. 

A  sale  by  a  merchant  to  fishermen,  who 
are  about  to  go  on  a  fishing  voyage  under  a 
lay  contract,  of  tobacco,  clothing,  and  other 
articles  for  their  personal  use,  is  not  a  mari- 
time transaction,  and  a  court  of  admiralty 
is  without  jurisdiction  of  a  suit  to  enforce 
collection  therefor,  although  a  lien  is  claimed 
on  the  vessel  under  a  state  statute.  The 
Mary  F.  Chisholm,  (1004)  120  Fed.  814. 

A  lease  of  space  at  a  wharf  for  use  by  a 
vessel  at  a  fixed  annual  rent  is  a  lease  of 
real  estate,  and  not  a  maritime  contract  on 
which  a  suit  in  admiralty  can  be  maintained 
for  the  collection  of  the  rent,  since  it  has  not 
necessarily  any  connection  with  navigation 
or  the  commerce  of  the  seas.  The  James  T. 
Forber,   (1004)    120  Fed.  808. 

A  eontraet   between   a  marine  insurance 


company  and  an  insurance  broker,  by  which 
the  latter  agreed  to  procure  insurance  for 
the  company  on  marine  risks  on  commission, 
and  to  be  responsible  for  all  premiums  due 
on  such  insurance,  is  not  a  maritime  contract, 
and  an  action  thereon  by  the  company  to  re- 
cover such  premiums  is  not  cognizable  in  a 
court  of  admiralty.  St.  Paul  F.  &  M.  Ins. 
Co.  V.  Birrell,  (1008)    164  Fed.  104. 

A  lease  to  a  steamer  and  owners  of  the 
privilege  of  running  a  line  of  steamers  from 
a  wharf  for  a  certain  term  for  a  gross  rental, 
which  gives  the  lessee  the  exclusive  right  to 
use  the  wharf  during  such  term,  and  contains 
a  covenant  on  his  part  to  restore  it  in  as 
good  condition  as  when  the  lease  went  into 
effect,  with  certain  exceptions,  and  which 
makes  the  rent  payable,  whether  or  not  the 
wharf  is  used  by  the  lessee,  is  not  wholly  a 
maritime  contract,  and  cannot  be  enforced 
in  a  court  of  admiralty,  nor  can  the  lessor  be 
permitted  to  waive  the  contract  and  enforce 
a  lien  on  the  vessel  named  for  wharfage  for 
such  use  as  she  in  fact  made  of  the  wharf; 
the  rights  and  remedies  of  the  parties  being 
governed  by  the  contract  as  made.  The 
James  T.  Furber,  (1007)  157  Fed.  126. 

A  corporation  organized  to  conduct  a  boys' 
school  on  shipboard  chartered  a  vessel  for 
the  purpose,  and  also  entered  into  contracts 
with  libelants,  by  which  it  engaged  to  take 
pupils  for  the  school  year,  who  were  to  be 
received  on  board  and  taught  the  ordinary 
studies  of  a  preparatory  course.  During  the 
year  the  ship  was  to  make  a  voyage  to  for- 
eign countries,  and  the  pupils  were  to  be 
organized  into  a  cadet  corps  and  given  in- 
struction in  nautical  and  naval  matters.  It 
was  held  that  such  contracts  were  not  mari- 
time, and  that  their  breach  by  the  corpora- 
tion did  not  give  libelant  a  lien  on  the  vessel 
enforceable  in  admiralty.  The  Pennsylvania, 
(1007)   154  Fed.  0,  83  C.  C.  A.  130. 

A  bond  given  by  the  charterer  of  a  vessel 
to  secure  his  performance  of  the  conditions 
of  the  charter-party,  which  neither  requires 
nor  authorizes  the  surety  to  perform  such 
contract  in  case  of  the  default  of  the  princi- 
pal, but  merely  to  respond  in  damages  for 
its  breach,  is  not  a  maritime  contract,  and 
an  action  thereon  is  not  within  the  admiralty 
jurisdiction.  Pacific  Surety  Co.  v,  Leatham, 
etc.,  Towing,  etc.,  Co.,  (1007)  151  Fed.  440, 
80  C.  C.  A.  670. 

A  traffic  agreement  between  a  railroad 
company  and  the  owner  of  certain  steamships, 
which  were  to  be  used  in  connection  with  the 
railroad  of  the  first  party  as  a  part  of  a 
through  line  of  transportation,  by  which 
agreement  the  parties  were  to  co-operate  in 
the  operation  of  such  line  and  divide  the  re- 
ceipts as  connecting  carriers,  as  therein  speci- 
fied in  detail,  is  not  maritime  in  its  nature, 
and  a  court  of  admiralty  is  without  jurisdic- 
tion of  a  suit  for  its  breach.  Graham  r. 
Oregon  K.,  etc.,  Co.,  (1004)   134  Fed.  454. 

A  contract  to  furnish  material  for  the  con- 
struction of  a  dock,  reserving  a  lien  thereon 
to  the  seller,  is  not  a  matter  of  maritime 
jurisdiction,  within  the  exclusive  cognizance 
of  the  federal  courts.  Arnold  v,  Eastin, 
(1003)   116  Ky.  686,  76  S.  W.  855. 
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O^BtrActs  of  a  mixed  natitre  are  not  cog- 
i|ijcai>]^  in  the  admiraltjr  bonrts,  aiki  where 
th0  prineipal  subj^t-matter  of  a  controversy 
belongs  to  the  jtiriBdlctioti  of  a  court  of  com- 
mon law  or  Of  equity,  the  incidental  matters 
must  also  be  relegated  to  the  Appropriate 
ju^risdlctiouj  although  of  themselves  they 
9ight  be  cognisable  in  admiralty.  The 
Pennsylvania,  (1907)  154  Fed.  9,  83  C.  C.  A. 
189. 

''A  towage  contract  is  a  maritinle  contract.'' 
Maek  Steamshtii  Co.  v.  Thompson,  (1910) 
176.  Fed.  499,  100  C.  C.  A.  67. 

Lieiis.  ^  "  The  jurisdiction  of  the  admuralty 
court  to  enforce  maritime  liens  against  boats 
is  exclusive;  Ballard  v,  Wiltshire,  (1807) 
28  Ind.  841."  The  Conveyor,  (1906)  147 
Fed.  680;  689. 

"(1)  For  foreign  repairs  aiid  supplies  there 
arisen  a  li^n,  apart  from  statnte,  enforbeabfe 
tji  rem  in  a  court  of  admiralty,  and  not  sb 
enforceable  in  the  state  eoiirts,  whether  ex- 
pressly given  b)r  statute  or  otherwise.  f2) 
For  domestic  rJBpairs  and  supplies  there  is 
no  lien,  apart  ftdm  statute  (except  the  pos- 
sensory  lien) ;  but  a  state  statute  may  give 
a  maritime  lied  fbr  tB^  enforc^blfe  in  refn 
in  a  court  of  admiralty,  and  not  so  enforce- 
able in  the  state  courts.  (8)  For  coiistriic- 
tion  there  is  nO  liefa,  apairt  from  statute;  biit 
a  state  statute  may  gi^  a  lien,  not  ordinAlily 
enforceable,  t^  rem  or  otherwise,  in  a  court 
of  admiralty,  but  eilforc^ble  in  the  state 
cotirts  by  proceedings  which  are  undistin- 
guishable  from  proceedings  in  fettt.  Bven 
a  federal  coUi't  is  nOt  altogether  excluded 
frbm  the  enforcement  of  a  statutory  lien  for 
the  construction  of  a  vessel.  If  the  vessel 
has  beto  libeled^  and  sold  by  a  Court  of  admi- 
ralty in  thi^  enforcemeht  of  a  maritime  clAini, 
the  surf^lusi  after  satisfying  the  iharitith^ 
claim,  will  be  handed  over  to  the  person  en- 
titled ih^mo.  In  the  distHbiitioh  of  this 
surplus  the  couii;  recogiiizes  claims  and  liens 
other  than  iharitime,  such  as  pledges,  mort- 
gages, and  fatatutor^  lieiks  for  construction. 
The  Guiding  Star,  (1881)  9  Fed.  621,  on 
Appeal  (1888)  18  Fed.  263;  The  Maud  Car- 
ter, (1880)  29  Fed;  186.  On  the  j^rodnd  Of 
diversity  of  citizehship,  a  4uit  to  ehfortib  thb 
sthtiitofy  lien  fbr  constructiob  may  be 
broiight  in  th^  Circhit  Ootitt  or  removed 
thereto;  The  Wlnh^bagO,  (1906)  141  FM. 
946,  73  C.  C.  A.  296,  142  Mich.  84,  106  N;  W. 
627,  113  Am.  St.  R%p.  666,  (1907)  206  U.  S. 
864,  27  8.  Ct.  609,  51  U.  S;  (ly.  ed.)  886." 
American  Trust  (>>.  r.  W.  &  A.  Ftetcher  Co., 
(C.  C;  A.  1909)   178  Fed;  471; 

A  state  statute  giving  i  lien  on  veSBi^ls 
caniiot  enlarge  the  jurisdiction  bf  a  court  of 
admiralty,  which  de^^nds  upon  "Whether  or 
hot  the  subject-matter  of  the  suit  is  m.ari- 
tim&  in  its  natut-e.  The  Jamfes  T.  Fhrbet, 
(1904)  129  ^d.  808;  The  Mary  F.  Chishbhn, 
(1904)    129  F«d.  814. 

<'It  is  Und()ubt^diy  trui^  that  phnseedinj^s 
against  vtds^els  in  re^  to  enfohse  maritime 
liens  hre  Vested  exclusively  in  the  District 
CbUHs  of  the  Ufiited  States."  Hudson  r.  New 
Ybrk,  ete,  Tiiinsp,  Co.,  (C.  C.  A.  1910)  180 
FM;  673;  H01din|r,  however,  that  a  Circiiit 
Court  cottM  sell  ^8§^ls  fi%e  frbnl  such  lifelie. 


if  tlie  lienors  voluntarily  submitted  thMtt- 
selves  to  the  Circuit.  Court's  jurisdiction. 

If  holders  of  maritite  liens  against  VM- 
sels  cOm^  into  the  Circuit  Court  having  poB- 
sessiofa  of  the  res,  and  ask  fcft  adjAdicatlOta 
upon  their  lieiiS;  titfey  should  be  hi^ld  to  have 
asi^nted  iss  .the  jurisdietioh  Of  Ihb  Circuit 
Court  foi-  all  purposes;  including  a  substitd- 
tioh  of  the  proceed^  of  sale  for  the  rek  whed- 
ever  in  the  soiind  discretion  Of  the  coiirt  such 
siibstitution  is  necessary  to  pres^i^e  the 
propeHy  from  <l^t%rioration  or  seetire  a  bH- 
ter  price  fbr  it.  HTudsoh  r.  iCew  York^  etc., 
Tranbp.  C6;,  (C.  G.  A.  1910)  180  Fed.  97^; 

A  contract  fbr  repairs  furnished  to  a  cAnal 
boat  in  a  port  of  tfab  state  to  Which  she  be- 
longs is  a  maritime  contract,  ind  a  stat<e 
statute  providing  for  a  lien  for  repairs  tipoh 
Vessels  cannot  be  enforce  by  proce^dinga 
tn.fTtn  as  klsb  provide  iii  the  statutie,  tho 
federal  District  CJburt  hiVihg  exclusive  Juris- 
dictioil.  Th^  Robert  W;  Parsons,  (1903)  191 
U.  S.  17i  24  S.  Ct.  8,  48  U.  6.  (L.  ed.)  73; 

Undef"  Comp;  Laws  Mich.  1897,  sec.  10789, 
which  ^v^s  a  lien  on  watererkf  t  conatnicted, 
or  beij^  oOnstructM-,  fbr  towage,  a  chargie 
for  towage  of  a  new  vessel  beiilg  built  in  that 
state  and  completed,  exobpt  folr  hfer  fittings, 
whether  regarded  as  a  completed  vessel  or 
nbt,  niay  be  enfbnsed  by  a  pnxsc^iAg  {n  r^&h^ 
agiiinst  her  in  in  admiralty  court,  i^ere  thto 
coiitract  ^as  with  thte  owner,  whO  waa  a  resi- 
dent of  anoth^  state;  the  contract  Ibr  tow- 
age beibg  maritime.  Mabk  Steamship  O).  v. 
Thompson^  (1910)  176  FM.  499>  100  C.  0.  A. 
67; 

Wh^l^  a  at^amboat  on  which  a  lieti  for 
supplies  is  claimed  has  been  sold,  and  the 
money  due  on  th^  purchase  })riee  is  brought 
into  the  state  oOurt^  and  the  construction  of 
a  statute  of  tlte  state  beconies  n^ecessary,  the 
state  cburt  his  jiirisdiction  to  oonstni^  thte 
statute^  and,  having  cohstHied  it,  it  has 
jurisdiction  to  dtrect  tb  wiiom  the  moikey 
shall  b«  paid.  Shailer  t\  Hanlota,  (1904)  26 
Ohib  CSr.  Ct.  Rep.  120. 

A  6tat%  coUrt  can  only  sell  th^  Hght  of  the 
shipownier  subject  to  maritime  li^hs,  aild 
where  the  pui-^aser  at  a  r^civ^trship  sale 
(laidj  over  aiid  above  his  bid,  a  certain  sum 
of  money  ioQ  lien  claimants,  who  had  filed  a 
libel  against  the  vessiftl  in  a  court  of  admi- 
ralty, th^  insolvent  estate  had  no  owntershib 
or  equity  in  the  Modey  sO  paid  aild  reoeivcd, 
ahd  the  Hen  blaimants,  wiio  were  also  cred- 
itorti  of  the  insolveiti  could  not  be  oonipelled 
to  ac<iouni  for  the  same  ih  the  receivership 
tnxMeedings.  /n  re  Red  River  Line,  (1906) 
116  La;  867,  40  So.  260. 

Twrta-=-f»  pcnferol; — A  court  of  admi- 
ralty of  the  UnitM  States  has  jurisdiction  of 
an  action  th  perHtmam,  against  the  owner  of 
a  foi1>ign  ship  to.  trover  for  injuries  stiD- 
taiiled  by  ah  American  passengeV  on  tlite  high 
seas-,  irrespebtive  of  the  law  of  the  ship's  flag, 
the  casis  tieing  governed  by  the  cemertil  mari- 
tinle law  as  admiilistered  in  this  countrv. 
Elder  D(empeter  ShippfAg  CO.  t,  Pouppiit, 
(C.  O.  A.  1908)  126  Fed.  732  (certiorari  de- 
hied  191  U.  S.  676,  24  8.  Ct.  848,  48  U.  6. 
(L.  ed.)    309))  ^fwllttjr  on  Ifiia  point  lf2 

10m*  vBv* 
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The  fa4st  of  looaUty  aUuie  4oes  not  give  a 
«oiiit  of  ftdmuraJiy  juriediotioB  o|  an  action 
for  a  tort  oommitted  on  the  high  seas  or 
aaTigahle  waters,  but  it  must  further  appear 
that  tbe  tort  wae  maritime  in  character, 
havuig  eowe  relation  to  a  vessel  or  its  own- 
«r8.  CaaBp^U  r.  Hackleld,  <C.  C.  A.  1903) 
12$  Fed.  696. 

Aa  aetaoB  against  a  eoatracting  stevedore 
by  an  employee  to  recover  for  pereonal  in- 
juries sastaioed  while  diseharging  a  veiael, 
through  the  alleged  negligence  of  defendant 
or  his  other  employees,  is  not  within  the 
admiralty  jurisdiction,  where  no  fault  is 
charged  against  the  vessel,  her  owners,  otB- 
eers,  or  ei«w.  Campbell  t?.  Haokfeld,  (C  C. 
A.  1903)  126  Fed.  696. 

A  court  of  admiralty  ie  without  jurisdic- 
tion of  an  action  against  an  agent  w1k»  issued 
a  policy  of  marine  insurance,  brought  under 
Aet  Pa.  May  1,  1876  (P.  L.  66),  sec.  48, 
which  provides  that  the  agent  of  any  foreign 
eompany  which  does  not  comply  with  ^ 
laws  of  the  state  shall  be  personally  liable 
"  on  all  contracts  of  insurance  '*  made  by 
him  OB  behalf  of  such  company.  Such  a4Q  ac- 
tion is  not  one  on  contract,  but  one  to  re- 
cover statutory  damages  for  a  tort  committed 
in  violating  the  law,  and  imposed  for  the 
benefit  of  the  person  injured,  and  is  not 
maritime.  Reliance  Lumber  Co.  v.  Roths- 
child, <1904)   127  Fed.  745. 

An  action  to  recover  damages  for  a  per- 
sonal injury  received  by  libelant  by  falling 
from  a  dock  when  attempting  to  go  on  board 
a  vessel  after  dark,  charged  to  have  been  due 
to  the  negligence  of  those  in  charge  of  the 
vessel  in  removing  the  gang  planfc,  is  not 
maritime,  and  therefore  i^  within  the  juris- 
diction of  a  court  of  admiralty,  where  the 
right  of  recovery  is  based  on  the  tort.  The 
Albion,  (1903)  123  Fed.  189. 

Injuries  hy  vessel.  —  The  admiralty  juris- 
diction of  the  federal  courts  extends  to  a 
libel  fit  rem  against  a  vessel  for  negligently 
colliding  with  and  destroying  a  beacon  stand- 
ing some  fifteen  or  twenty  feet  from  the 
channel,  in  water  twelve  or  fifteen  feet  deep, 
though  it  is  built  upon  piles  driven  firmiv 
into  the  hottom.  The  Blackheatb,  (1904) 
195  U.  S.  361,  25  S.  Ct.  46,  49  U.  S.  (1.  ed.) 
236. 

In  The  Curtin,  (1907)  152  Fed.  588,  the 
court  expressed  the  opinion,  without  posi- 
tively so  deciding,  that  an  action  for  injury 
to  a  pier  hjr  a  moving  vessel  is  not  cognizab(e 
in  admirait}'. 

A  pontoon  floating  upon  the  water  of  a 
navigable  stream,  between  high  and  low 
water  mark,  rising  and  falling  with  the  tide 
and  used  as  a  landing  In  connection  with  a 
ferry,  although  fastened  to  the  shore  by  a 
cable,  is  not  land,  and  an  action  for  an  injury 
to  a  person  thereon  by  a  moving  vessel  is  for 
a  maritime  tort  and  within  the  admiralty 
jttriadietioa.  Tlie  Haekinaw,  (1068 1  165  Fed. 
ZBl. 

Injuries  to  structures  on  Uud.^^A  court 
of  admiralty  has  no  juriedietjon  of  a  libel 
Ml  f^em  ag^nst  a  veeeel.  hased  on  injuries 
faiflieled  to  the  piers  or  abvtmentB  of  a  rail- 
road hridge  apajMiog  a  tiarigaMe  stwam, 


to  the  piling  placed  around  the  centre  abut- 
ment in  order  to  protect  vessels  from  injure-, 
and  to  a  shore  deck  or  wharf.  Clevelanil 
Terminal,  etc.,  SL  Co.  i*.  Cleveland  Steamship 
Co.,  (1908)  206  U.  S.  316,  28  S.  Ct.  414,  52 
U.  S.  (L.  ed.)  &f^.  Nor  can  redress  be  af- 
lorded  in  admiralty  for  injuries  inflicted  fay 
a  colliding  vessel  upon  the  draw  of  a  bridge 
over  a  navigable  stream,  and  to  its  centre  pier 
protection.  The  Troy,  (1908)  208  U.  S.  381, 
28  S.  Ct.  416,  52  U.  S.  (L.  ed.)  512. 

A  collision  in  a  navigable  river  between 
vessels  and  the  surface  part  of  borings  made 
to  locate  an  aqueduct  undet'  the  bed  of  the 
river  for  municipal  purposes  is  not  in  any 
sense  maritime,  and  a  suit  to  recover  dam- 
ages for  injury  to  siich  borings  is  not  within 
the  admiralty  Jurisdictkin.  The  Pough- 
keejtfie,  (1908)  162  Fed.  494,  ttfirmed  212  U. 
S.  658,  29  S.  Ct.  687,  53  U.  S.  (L.  ed.)  651. 

Admiralty  had  no  jurisdiction  of  the  in- 
jury wliere  a  pier  of  a  lawfully  constructed 
bridge  resting  in  tlie  bottom  of  a  navigable 
river  was  run  into  by  a  vessel,  causing  a 
span  of  the  bridge  W  fall  into  the  stream, 
though  the  damage  was  largely  effected  by 
the  action  of  the  water  after  the  fall  of  the 
bridge.  West  v,  Martin,  (1908)  51  Wash. 
85,  67  Pac  1102. 

Contribuiion.  —  A  court  of  admiralty  has 
jurisdiction  of  a  libel  brought  hy  one  of  two 
vessels,  which  were  both  adjudged  to  be  in 
fault  for  a  collision,  to  enforce  contribution 
on  account  of  its  payment  of  the  entire  dam- 
age to  the  cargo  of  the  other  vessel.  £rie  R. 
Co.  I?.  Erie,  ete.,  Transp.  Co.,  ( 1007 )  204  U. 
S.  220,  27  S.  Ct.  846,  51  U.  S.  (L.  ed.)  450. 

Right  of  motion  for  a  death.  —  TheM  is  no 
admiralty  Jurisdiction  under  the  general 
maritime  law  authorizing  the  maintenance 
of  a  proceeding  in  rem  against  a  vessel  for 
the  death  of  a  person  injured  as  the  result 
of  negligence.  The  Lotta,  (1907)  156  Fed. 
219.  There  is  no  right  of  action  for  wrong- 
ful death  under  the  general  maritime  law. 
Williams  ff.  Quebec  Bteamship  Co.,  (1903) 
126  Fed.  591. 

In  the  absence  of  an  Act  of  Congress  or  a 
state  statute  giving  a  right  of  action  there- 
for and  a  lien  on  a  vessel,  a  libel  in  rem 
cannot  be  maintained  in  admiralty  to  recover 
for  the  death  of  a  human  being  on  the  high 
seas,  resulting  from  nc^gligence.  The  Aurora, 
(1908)  163  Fed.  633;  Williams  v,  AUska 
Commercial  C^o.,  (1903)  2  Alaska  43,  64. 

*'  In  the  admiralty,  it  has  become  well  set- 
tled that  where  damages  or  death  occur,  it  is 
not  aufllcient  that  the  wrong  originated  upon 
the  water.  If  It  was  not  consummated  upon 
the  water,  jurisdiction  does  not  exist."  Ry- 
ley  V.  Philadelphia,  etc.,  B.  Co.,  (1909)  173 
Fed.  839,  holding  that  the  court  had  no  juris- 
diction to  award  damages  for  the  death  of 
a  person  oq  ahore  frevi  joluries  cauaed  by  a 
collision  in  the  Delaware  river. 

The  ateamar  Bertha  engaged  to  tow  the 
schooner  Dora  6.  to  litugm  bay,  hut  owing 
to  rough  weather  passed  that  port  and  steered 
lor  Yainitat.  Before  reaching  Yakutat,  and 
while  off  the  eoaat  of  Alaaka,  the  bawaer 
parted.  Instead"  of  returning  to  the  tow  and 
rendering  further  aaeistanee,  the  Bertha  loept 
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on  her  course,  abandoning  the  Dora  B.,  which 
was  carried  on  the  coast  ajid  wrecked,  and  the 
deceased  lost  his  life.  It  was  held  to  be  im- 
material that  the  parting  of  the  hawser  hap- 
pened over  three  miles  off  shore  and  out  of 
the  jurisdiction  of  the  court,  it  appearing 
that  the  disaster  which  caused  the  decedent's 
death  happened  upon  the  shore  within  the 
three-mile  limit  and  within  the  jurisdiction 
of  the  court.  Williams  v.  Alaska  Commer- 
cial Co.,  (1903)  2  Alaska  43. 

"The  decision  in  The  Harrisburg,  (1886) 
119  U.  S.  199,  7  S.  Ct.  140,  30  U.  S.  (L.  ed.) 
358,  settled  the  proposition  definitely,  that 
in  the  absence  of  federal  or  state  legislation 
giving  a  right  of  action  therefor,  a  suit  in 
admiralty  cannot  be  maintained  to  recover 
damages  for  death  caused  by  wrongful  act  or 
negligence  upon  the  high  seas.  W)iether  an 
action  in  rem  in  the  admiralty  can  be  main- 
tained upon  the  statute  of  a  state,  unless  a 
lien  is  distinctly  given,  and  whether  such  an 
action  will  lie,  even  if  a  lien  be  given,  are 
questions  about  which  the  courts  have  dif- 
fered." Fisher  v,  Boutelle  Transp.,  etc.,  Co., 
(1908)    162  Fed.  994. 

The  statutory  law  of  a  state  authorizing 
recovery  for  wrongful  death  may  be  enforced 
in  a  court  of  admiralty  where  the  death  oc- 
curred in  a  collision  in  the  waters  of  the 
state.  TraulHer  v.  Detroit,  etc.,  Nav.  Co., 
(1910)   181  Fed.  256. 

A  statute  of  a  state  may  be  applied  to  a 
suit  in  admiralty  to  recover  for  a  death  on 
the  high  seas  arising  purely  from  tort,  where 
the  vessel  belonged  to  the  state  in  question; 
but  the  burden  rests  upon  the  libelant  to 
'establish  by  satisfactory  evidence  that  the 
vessel  was  one  of  such  state,  where  it  is  de- 
nied, which  cannot  be  presumed  from  the 
fact  that  her  owner  is  a  corporation  of  such 
state.  Fisher  r.  Boutelle  Transp.,  etc.,  Co., 
(1908)   162  Fed.  994. 


A  section  in  the  Oregon  statutes  declared 
that,  when  the  death  of  a  person  is  caused  by 
the  wrongful  act  or  omission  of  another,  the 
personal  representatives  of  the  former  may 
maintain  an  action  at  law  against  the  latter, 
if  the  former  might  have  maintained  an.  ac- 
tion, had  he  lived,  against  the  latter  for  the 
injurv  done  by  the  same  act  or  omission. 
Another  section  declared  that  every  boat  or 
vessel  used  in  navigating  the  waters  of  the 
state  shall  be  subject  to  a  lien  for  all  de- 
mands for  damages  for  injuries  done  to  per- 
sons or  property  by  such  boat  or  vessel;  an- 
other section  provided  for  the  priority  of 
liens;  and  another  section  declared  that  any 
person,  instead  of  proceeding  against  the 
master,  owner,  or  agent,  may  sue  the  boat 
or  vessel  by  name.  It  was  held. that,  where 
a  longshoreman  employed  by  a  vessel  was 
killed  while  assisting  in  loading  her  by  an 
alleged  defect  in  the  gang  plank,  his  admin- 
istratrix was  entitled  to  maintain  a  libel 
in  rem  in  the  admiralty  courts  of  the  United 
States  to  recover  damages  for  his  death.  The 
Aurora,  (1908)   163  Fed.  633. 

Code  Pub.  Qen.  Laws  Md.  1904,  art.  67, 
sees.  1,  2,  creating  a  cause  of  action  for 
wrongful  death,  and  providing  for  assessment 
of  damages  by  a  jury,  is  not  for  that  reason 
unenforceable  in  the  federal  courts  of  admi- 
ralty sitting  in  that  state  by  a  libelant  to  re- 
cover for  wrongful  death  happening  in  conse- 
quence of  a  negligent  obstruction  in  the  navi- 
gable waters  of  the  state;  the  right  of  trial 
by  jury  not  being  indispensable  to  the  en- 
forcement of  the  right  conferred.  Maryland 
r.  Miller    (1910)  180  Fed.  796. 

Seizures.  —  In  cases  of  seizures  on  land,  the 
District  Court  proceeds,  not  as  a  court  of 
admiralty,  but  as  a  court  of  common  law 
upon  a  trial  bv  jury.  U.  S.  v.  Spraul,  (C.  C. 
A.  1911)    185  Fed.  406,  408. 


Vol.  IV,  p.  235,  sec.  563,  cl.  sixteenth. 


An  act  cannot  be  held  to  be  a  tort  either  in 
violation  of  the  law  of  nations,  or  of  a  treaty 
of  the  United  States,  when  the  Executive, 
Congress,  and  the  treaty-making  power  all 
have  adopted  the  Act.  O'Reilly  de  Camara 
r.  Brooke,  ( 1908 )  209  U.  S.  45,  28  S.  Ct.  439, 
52  U.  S.   (L.  ed.)   676. 

Defendant,  while  governor  of  Cuba  during 
its  occupation  by  the  United  States,  abol- 
ished a  valuable  franchise  owned  by  plain- 
tiff, who  was  a  Spanish  subject.  On  appeal 
the  Secretary  of  War  of  the  United  States 
confirmed  the  governor's  order.  Subsequently, 
by  the  so-called  "Piatt  Amendment,"  incor- 
porated  in   the   treaty   between  the  United 

Vol.  IV,  p.  236,  sec.  566. 

Application  of  statute.  —  The  proviaion  for 
a  fury  trial  "in  ocmims  of  admiralty  and 
maritime  jurisdiction "  applies  only  to  the 
Great  Lakes  and  wafers  connected  therewith, 
and  then  only  to  such  issues  of  fact  as  arise 
in  cases  of  contract  or  tort,  the  statute  hav- 
ing no  referenoe  to  foreign  vessels  or  those 


States  and  the  republic  of  Cuba,  it  was  pro- 
vided that  **  all  acts  of  the  United  States  in 
Cuba  during  its  military  occupancy  thereof 
are  ratified  and  validated,  and  all  lawful 
rights  acquired  thereunder  shall  be  main- 
tained and  protected."  It  was  held  that 
such  ratification  was  equivalent  to  an  orig- 
inal authorization  of  defendant  by  the 
United  States  government  to  make  the  order 
in  question  and  exempted  defendant  from  any 
personal  liability  to  plaintiff  for  deprivins; 
her  of  her  property  right  in  the  franchise. 
O'Reilly  de  Camara  r.  Brooke,  (1906)  142 
Fed.  858,  affirmed  (1908)  209  U.  S.  45,  28  S. 
Ct.  439,  52  U.  S.  (L.  ed.)  676. 


trading  between  ports  of  the  same  state. 
The  Western  States,  (C.  C.  A.  1908)  159  Fed. 
354,  certiorari  denied  210  U.  S.  433,  28  S. 
Ct.  762,  52  U.  S.  (L.  ed.)  1136. 

Proceedings  for  deportation  under  section 
13  of  the  Chinese  Exclusion  Act  of  Sept.  13, 
1888,  25  Stat.  L.  479,  1  Fed.  Stat.  Annot.  772, 
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are  administrative  rather  than  judicial,  and 
are  not  "  causes  "  in  the  proper  sense  of  that 
word  as  used  in  section  566,  providing  for  a 
jury  trial.  Toy  Tong  v,  IT.  S.,  (C.  C.  A. 
1906)   146  Fed.  343. 

Proceeding  for  recovery  on  forfeited  recog- 
nizance,—  Under  this  section  and  the  provi- 
sions in  the  7th  Anoendment  to  the  Federal 
Constitution,  8  Fed.  Stat.  Annot.  37,  defend- 
ants in  a  proceeding  by  scire  facias  on  a  for- 
feited recognizance  in  a  federal  District 
Ck>urt  in  which  the  United  States  sought  to 
recover  $1,000  were  entitled  to  a  trial  by 
jury  of  issues  of.  fact  tendered  unless  such 
right  was  waived.  Hollister  v,  U.  S.,  (C.  C. 
A.  1906)   145  Fed.  773. 

Sffect  of  verdict.  —  In  The  Western  States, 
(C.  C.  A.  1908)  159  Fed.  354,  certiorari  de- 
nied 210  U.  S.  433,  28  S.  Ct.  762,  52  U.  S. 
(L.  ed.)  1136,  a  passenger  filed  a  libel  against 
a  steamboat  in  rem,  charging  the  owners 
with  negligence  in  performing  the  contract 
for  libelant's  transportation,  and  the  issue 
was  tried  by  a  jury  under  this  section.  It 
was  held  that  the  verdict  was  not  merely 
advisory,  and  that  the  power  of  the  court 
can  go  no  further  than  to  grant  a  new  trial, 
but  that  the  district  judge  properly  set  aside 
a  verdict  for  $15,000  on  the  ground  that  it 
was  the  result  of  passion  and  prejudice,  or  a 
misunderstanding  of  his  charge,  and  entered 
a  decree  for  libelant  for  $5,000. 

Trial  without  a  jury.  —  R.  S.  sec.  649,  4 
Fed.  Stat.  Annot.  393,  which  provides  for  the 
waiving  of  a  jury,  applies  only  to  the  Circuit 
Court.  U.  S.  V.  Cleage,  (C.  C.  A.  1908)  161 
Fed.  85;  U.  S.  t?.  St.  Louis,  etc.,  R.  Co.,  (C. 
C.  A.  1909)  169  Fed.  73;  Low  v,  U.  S.,  (C. 
C.  A.  1909)   169  Fed.  86. 

In  Low  r.  U.  S.,  (C.  C.  A.  1909)  169  Fed. 
86,  a  criminal  case,  the  defendants  and  the 
government  waived  a  jury,  and  the  case  was 
hekrd  upon  the  evidence  by  the  court,  and  a 
general  judgment  rendered  of  guilty  upon 
certain  counts  and  not  guilty  upon  others. 
On  writ  of  error  it  was  held  that  the  judge 
must  be  regarded  only  as  an  arbitrator,  the 
court  also  saying:  "  For  the  reason  indi- 
cated we  may  not  inquire  into  the  sufficiency 


of  the  evidence  to  support  any  judgment,  or 
any  matter  of  form  in  respect  to  the  indict- 
ment, nor  review  the  action  of  the  court  be- 
low upon  the  admission  or  rejection  of  evi- 
dence, nor  any  question  of  law  arising  out  of 
or  upon  the  evidence.  But  if  there  appears 
upon  the  record  proper,  the  process,  the 
pleadings,  and  the  judgment,  defects  which 
should  have  prevented  the  rendition  of  the 
judgment,  and  for  which  it  should  have  been 
arrested,  such  apparent  defect  or  insufficiency 
in  law  is  equally  fatal  upon  writ  of  error." 
Bond  V.  Dustin,  (1884)  112  U.  S.  604,  5  S. 
Ct.  296,  28  U.  S.  (L.  ed.)  835;  Kentucky  L., 
etc.,  Ins.  Co.  r.  Hamilton,  (1894)  68  Fed. 
93,  99,  1 1  C.  C.  A.  42. 

Review  on  writ  of  error  after  trial  by 
court,  —  Where  an  action  at  law  triable  by 
jury  under  this  section  is  by  consent  of  the 
parties  tried  to  the  court  without  a  jury,  no 
question  of  fact  or  law  decided  upon  or  in 
connection  with  the  trial  is  subject  to  re- 
examination in  an  appellate  court.  U.  S.  v, 
Louisville,  etc.,  R.  Co.,  (C.  C.  A.  1909)  167 
Fed.  306;  U.  S.  v.  St.  Louis,  etc.,  R.  Co., 
(C.  C.  A.   1909)    169  Fed.  73. 

In  U.  S.  17.  Cleage,  (C.  C.  A.  1908)  161  Fed. 
85,  the  court  said :  "  In  these  respects  the 
law  applicable  to  the  District  Courts  and  to 
the  review  of  their  judgments  is  to-day  pre- 
cisely the  same  as  was  the  law  applicable  to 
the  Circuit  Courts  and  to  the  review  of  their. 
Judgments  before  the  enactment  of  the  stat- 
ute now  embodied  in  sections  649  and  700  of 
the  Revised  Statutes  [4  Fed.  Stat.  Annot. 
393,  450].  .  .  .  Where,  in  a  cause  otherwise 
triable  by  jury,  the  parties  agree  upon  a 
statement  of  the  ultimate  facts,  and  not  the 
evidence  of  them,  and  the  cause  is  then  sub- 
mitted to  the  court,  without  a  jury,  for  its 
decision  of  the  questions  of  law  arising  upon 
the  facts  so  stated,  the  judgment  may  be 
reviewed  upon  a  writ  of  error;  and  this  be- 
cause there  the  facts  are  not  determined  upon 
a  trial  by  the  court,  but  by  the  agreed  state- 
ment, which  is  spread  at  large  upon  the  rec- 
ord, as  part  of  it,  as  would  be  a  special 
verdict." 


Vol.  IV,  p.  239,  sec.  607. 

This  section  is  superseded  by  Judicial  Code, 
sec.  118,  ante,  p.  192  of  this  Supplement. 

The  measure  of  the  power  ana  authority  of 
a  dicnit  Judge  within  the  territorial  limit  of 
his  circuit  is  the  power  and  authority  of  the 
circuit  justice  allotted  to  that  circuit.  If 
the  circuit  justice  may  exercise  his  authority 
in  chambers  either  inside  or  outside  his  cir- 
cuit, and  outside  of  the  particular  district 

Vol.  IV,  p.  243,  sec.  609. 

This  section  is  expressly  repealed  by  Judi- 
cial Code,  sec.  297,  ante,  p.  250  of  this  Sup- 
plement; and  Circuit  Courts  are  abolished 
by  Judicial  Code,  sec.  289,  ante,  p.  249. 

One  of  the  judges  named,  sitting  alone,  ex- 
ercises the  power  of  all  three.  Cuyler  v.  At- 
lantic, etc.,  R.  Co.,  (1904)   132  Fed.  568. 


of  the  litigation,  a  circuit  judge  may  do  the 
same  judicial  acts,  provided  only  he  acts 
within  his  circuit.  Horn  v,  Pere  Marquette 
R.  Co.,  (1907)  151  Fed.  626,  holding  that  a 
circuit  judge,  sitting  at  chambers  within  his 
circuit,  may  appoint  a  receiver  in  a  cause 
pending  in  another  district  of  the  circuit. 
See  also  R.  S.  sec.  368,  4  Fed.  Stat.  Annot. 
257. 


A  district  judge  is  a  judge  of  the  Circuit- 
Court,  and,  when  presiding  therein,  has  juris- 
diction to  appoint  a  commissioner  to  select 
jurors  from  which  a  grand  jury  is  to  be 
drawn  for  that  court  under  the  Act  of  June 
30,  1879,  ch.  52,  sec.  2,  4  Fed.  Stat.  Annot. 
749.    U.  S.  V,  Miller,  (1911)  187  Fed.  369. 
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Vol.  IV,  p.  246,  see.  &2»,  d.  third. 

Offibnrs  of  the  IMifd  States.  — A  receiver 
of  a;  national  hank  is  an  officer  ol  the  United 
States,  and  an  ocdionr  by  hint  to>  recover  ao- 
sets  of  the  hanftr  »a  one  of  which  a  fe<£eval 
Circuit  Court   hae   jioBledictios  without 


g«rd  ta  the'  aaBount  isvofved  or  the  cHi»»> 
ship  ef  the  parties.  Schoffeld  r.  Fahner, 
(1904)  134  Fed.  753;  Murray  v.  Chamhevfr, 
(19e7>  m  IM.  1421 


Vol^.  nf,  p.  246,  sec.  629,  cl.  fourtli. 

Under  Act  providing  revenue  from  impontaL 
—  The  Circuit  Court  has  jurisdiction  of  an 
action  at  Haw  a^inst  a  eoinector  of  customs 
who  withholds  refunds  accruing  under  a  de- 
cision by  the  Board  of  Creneral  Apprateer». 
KlVinifrp  V,  Thomas,  (C.  C.  A.  1008)  16S  Fed. 
889. 


FoeUI  lawsi  —  This  subfivistos  deee  not 
confer  exclusive  jurisdiction  on  the  fe^ral 
covrts  m  eontroversies  arising  uvder  the 
postal  laws,  but  only  concurrmt  with  the 
courts  of  the  states,  and  for  this  reason  state 
cOTvrts  may  take  eognizance  of  such  Cftses. 
Lewis  Pub;  Cb.  v.  Wymanv  (1MT>  162  Fed!. 
200. 


Vdl.  IV,  p.  249,.  sec.  629,  d.  stxteenth. 


TiiiB  subeeetion  ''has  reference  sotely  to 
those  actions  brought  under  the  statute  to 
redress'  the  deprfration  of  the  civil  riglits 
secured  by  sections  19T7  and  197^  of  the  Re- 
vised Statutes  [1  Fed.  Stat.  Annot.  791, 
7t&].''  HoH  r.  Indiana  Mfg.  Co.,  (1900)  176 
U.  9.  68,.  20  S.  Ct.  272,  44  U.  S.  (L.  ed.)  374. 

Alleged  deprivation  of  due  process  of  law. 
-^A  suit  against  the  governor  and  certain 
officers  of  the  national  guard  of  a  state, 
founded  on  imprisonment  for  two  and  one- 
half  months  under  the  order  of  the  governor, 
without  sufficient  reason,  but  in  good  faith 
in  the  exercise  of  Ms  power  under  the  state 


constitution  and  hiws  to  caH  upon  the  miK- 
tary  arm  of  the  government  to  snpprefB  an 
insurrection,,  is  not  within  the  original  juris- 
diction of  a  federal  Circuit  Cburt  as  a  suit 
authorized  by  law  to  be  brought  to  redfrara 
the  deprivation  of  any  right  secured  by  the 
Constitution  of  the  United  States.  In  such 
case  it  cannot  be  successfully  contended  that 
plaintiff  was  deprived  of  his  liberty  without 
due  process  of  law.  Moyer  v.  Peabody, 
( 1909>  M2  U.  S.  78,  20  S.  Ct.  236,  63  U.  S. 
(L.  ed.)  410,  affirming  judgment  in  (190({) 
148  Fed.  870. 


VoT.  EV,  p.  251,  sec.  63T. 

Thra  section  is  expressly  repealed  by  Ju- 
dicial  Code,  sec,  297,  anie^  p.  250,  of  this  Sup- 
plement; and  Circuit  Courts  are  abolished 
by  Judicial  Cade,  sec.  289,  aniey  p.  249. 

Bffect  of  Circuit  Courts  of  Appeals  Act.  — 
The  pecuniary  limitation  of  appellate  juris- 


diction in  this  section  was  not  transferred  to 
the  appellate  jurisdietion  of  the  Circuit  Court 
of  Appeals  by  section  4  of  the  Act  of  1891, 
4  Fed.  Stat.  Annot.  397,  creating  the  latter 
court.  The  Joseph  B.  Thomas,  (CCA. 
1906>   148  Fed.  762. 


Vol.  IV,  p.  257,  sec.  638. 

This  section  is  embodied  in  Judicial  Code, 
sec.  0,  aniBy  p.  134;  Circuit  Courts  being 
abolished  by  Judicial  Code,  sec.  289,  ante,  p. 
249. 

Appointment  of  receiver  at  chamberf. — 
This  statute  is  little,  if  anything,  more  than 
a  recognition  of  the  inherent  and  ancient 
powers  of  a  chancellor  exercising  the  powers 


of  equity  judgea  in  mattera  of  equitable  ceg» 
nizance,  according  ta  the  ralieB  and  practice 
of  the  English  courts  of  equity,  at  the  tune 
of  the  adoption  of  the  Constitution.  Horn  v. 
Pere  Marquette  R.  Cb.^  (1907)  151  Fed. 
626,  holding  that  a  federal  circuit  judge  Ittd 
authority  at  chambers  to  malce  an  order  ap- 
pointing a  receiver  in  a  pending  cause. 


Vof.  fV,  p.  258,  sec.  641. 

The  denial  in  summoning  or  impaneling 
jurors,  of  any  equal  civil  rights  secured  to  an 
accused  by  the  Federal.  Constitution  or  laws, 
does  nc^t,  unless  authorized  by  the  state  con- 
stitntion  or  laws,  as  interpreted  by  its  higii- 
eet  court,  give  the  right  to  remove  a  criminal 
proseeution  from  a  state  to  a  federal  Circuit 
Court,  vnder  this  section.  Kentudcy  v,  low- 
ers, H906>  201  tJ.  S.  I,  26  &  Ct.  387,  50  U, 
S.  <L.ed.)  633. 


A  local  statute  relative  to  the  qualifica- 
tions of  grand  jurors,  and  pravidu^  that 
persons  to  be  competent  must  be  above  the 
age  o<  twenty-one  and  under  the  age  of  sixty- 
fipfe  years,  and  that  no  c9EDeption  to  any  sueh 
juror  OS  account  ol  his  age  shall  be  allowed 
after  he  has  been  sworn,  does  not  deny  or 
prevent  the  enforcement  of  any  rights  secured 
to  a  perscm  indicted  by  the  grand  jury  under 
any  law  providing  for  equal  civil  rights  q% 
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citizens  of  the  UnHed  States,  wHhhi  the 
meaniDg  of  R.  S.  sec.  Ml.  New  Jersey  t. 
Corrim,  (1900)  13»  I'M  768. 

Under  a  loeal  law  which  provides  that  no 
person  shall  he  a  eompetent  juror  for  the 
trial  of  a  erimisal  ease,  vnless  he  be  a  cHizen 
at  least  twenty-one  years  of  age^  a  house- 
keeper, sober,  temperate,  discreet,  and  of 
i;ood  demeanor,  and  that  juries  de  medieiate 
hnfWF  may  be  directed  by  the  court,  it  was 
held  that  it  did  not  appear  as  a  matter  of 
law  that,  beeanse  the  statute  also  required 
Jurymen  in  eriminal  cases  to  be  citizens,  the 
court  had  no  power  to  grant  an  alien  charged 
with  a  eriminal  offense  a  jury  consisting  of 
six  citizens  and  six  aliens  of  his  own  nation- 
ality, or  that  the  state  courts  would  so  con- 
strue such  sections  as  to  deny  an  alien  such 
riffht;  and  henee  an  alien  charsed  with  a 
crime  was  not  entitled  to  hare  the  pTosecu« 
ticm  removed  to  the  federal  courts  because  he 
could  not  secure  a  jury  de  medietate  Hnffitw 
in  the  state  courts,  under  this  section.  Ken- 
tucky r.  Wendling,  (1910)   182  Fed.  140. 

Removal  of  an  indictment  to  a  federal 
court  on  the  ground  that  under  the  law  of 
the  state  the  petitioner  has  no  right  to  chal- 
lenge a  grand  juror  alter  he  has  haen  awom 
Is  unauthorized,  as  the  petitioner  has  an  ade- 
quate remedy  for  any  alleged  grievance  in 
the  state  courts;  and,  failing  therein,  can  ob« 
tain  relief  by  a  writ  of  error  to  the  United 
States  Supreme  Court.  New  Jersey  v.  Cor- 
rigan.  (1905)  139  Fed.  758.  But  see  Ken- 
tucky F.  Powers,  (1906)  201  U.  S.  1,  26  S. 
Ct.  387,  50  U.  S.  (L.  ecL)  633. 

Denial  of  dvil  rii^tSa  —  The  right  ol  re- 
moval under  this  section,  given  to  a  defend- 
ant who  is  denied  or  cannot  enforce  his  civil 
rights  in  the  judicial  tribunals  of  the  state, 
is  not  aifected  by  the  fact  that  such  rights 
vay  be  enforced  ultimately  by  proceedings  in 
error  in  the  Supreme  Court  of  the  United 
Statesw  The  remedy  by  removal  is  given  by 
the  statute  to  all  who  bring  themselves  with- 
in its  provisions.  Kentucky  r.  Powers, 
(1906)  201  U.  S.  1,  26  S.  Ct  387,  50  U.  S. 
(L.  ed.)  033,  reversing  (1905)   139  Fed.  452. 

While  this  section  is  not  as  broad  as  tlM» 
provision  of  the  Fourteenth  Constitutional 
Amendment  for  the  equal  protection  of  the 
laws,  since  it  is  eonfln«d  to  the  action  ol 
judicial  tribunals,  it  ist  not  restricted  to 
eases  where  civil  rights  are  denied  by  legisla- 
tive action  of  the  states;  hut  it  applies  aa 
well  where,  by  ruHngs  in  other  cases,  or  in 
the  same  ease  prior  to  6nal  hearing,  a  rule 
of  judicial  decision  has  been  established 
which  will  presumably  so  affect  the  judicial 
tribunals  of  the  state  as  to  cause  a  denial  of 
civil  rights  to  a  defendant,  or  prevent  their 
enforcement.     Kaatueky  v.   Powers,    (1906) 


201  U.  S.  1,  26  8.  Ct.  387,  50  U.  S.  (L.  ed.) 
633,  reversing  (1905)  139  Fed.  452. 

Where  the  petitioner's  failure  to  obtain  a 
trial  of  an  action  in  a  state  court  resulted 
from  her  inability  to  secure  an  attorney  for 
that  purpose,  or  because  the  plaintiff  had 
been  able  to  secure  postponements  of  the  trial 
against  defendant's  protest,  and  not  because 
oJF  any  eonimand  or  authority  of  the  state, 
or.  any  provision  of  the  laws  of  the  state,  it 
was  held  that  the  defendant  was  not  entitled 
to  remove  the  cause  to  the  federal  courts 
under  R.  S.  sec.  641.  Scott  r.  Kinney, 
(10O5)    137  Fed.  1009. 

Tha  ttonrecognition  by  the  state  cturta  of 
the  Ytfidlty  of  a  pardon  pleaded  in  bar  of  a 
criminal  prosecution,  even  if  involving  a  de- 
nial of  a  right  secured  to  the  accused  by  the 
Federal  Constitution  or  laws,  does  not  make 
a  case  for  a  removal  of  such  cause  from  a 
state  to  a  federal  Circuit  Court  under  this 
section.  Kentucky  r.  Powers,  (1906)  201  V, 
8.  1,  26  S.  Ct.  387,  50  U.  8.  (L.  ed.)  633,  re- 
versinff  (1905)    139  Fed.  452. 

Denial  of  equal  protection  of  laws. — ^A  peti- 
tion for  removal  filed  by  a  defendant  in  a 
criminal  prosecution,  taken  in  connection 
with  the  transcript  ftled  in  the  federal  court, 
showed  that  petitioner  had  been  tried  three 
times  on  the  charge  in  a  Circuit  Court  of 
Kentucky,  and  that  each  time  he  had  been 
convicted,  and  the  judgment  reversed  by  the 
state  Court  of  Appeals;  that  the  crime 
charged  grew  out  ox  a  political  ccntest;  tk/d 
on  the  second  and  thira  trials  petitioner  had 
been  discriminated  against  in  the  selection 
of  the  jurors  by  those  charged  under  the 
state  law  with  the  duty  of  drawing  the  panel 
and  summoning  venire  men,  with  the  ^rasuH 
that  all  the  jurors  by  whom  he  was  tried 
were  in  each  case  meoibere  of  the  oppoaite 
political  party  to  himself;  that  on  objeotioas 
properly  taken  to  the  panel  and  jury  on  that 
ground,  and  on  motions  for  new  trial,  the 
court  refused  to  consider  evidence  offered  to 
prove  such  discrimination,  and  ruled  that  the 
petitioner  had  no  right  to  object  theratoi, 
inasmuch  as  the  jurors  chosen  possessed 
the  statutory  qualificationa.  By  Kentucky 
Code  Crim.  Prac,  see.  281,  as  construed  by 
tho  Court  of  Appeals,  such  ruUnga  ol  a  trial 
court  with  respect  to  juries  are  made  final, 
and  are  not  subject  to  review.  It  was  bald 
that  by  such  discrimination  petitioner  was 
denied  the  equal  protection  of  the  laws  se- 
cured to  him  by  the  Fourteenth  Amendment 
to  the  Federal  Constitution,  and  that  the 
petition  showed  a  right  of  removal  under 
thia  sectk>n.  Kentudcy  «.  Powers,  (1906) 
201  U.  S.  1,  26  S.  Ct.  387,  50  U.  S.  (L.  ed.) 
633,  reverMug  { 1905)  139  Fed.  452. 


Vol.  IV,  p.  260,  sec.  643. 

A  petitim  for  the  lumoyal  «f  a  erimiBa! 
^•aecutloB  commeneed  in  a  state  court 
against  a  revenue  officer  of  the  United  States, 
under  R.  8.  sec.  643,  need  not  be  filed  until 
after  the  indictment  of  the  defendant,  where 
an  imlictmont  is  reqnired  by  the  state  law. 


until  which  time  the  proseention  has  not 
been  "coauBenoed"  within  the  naaning  of 
the  statute.  Such  jpetition  need  not  contain 
allegations  of  local  prejudice.  Virginia  r. 
Pelts,  (1904)  133  Fed.  85. 
This   section   authorises   a   revenue   oAeer 
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against  whom  a  prosecution  has  been  com- 
nienoed  in  a. state  court  on  account  of  an 
act  done  under  color  of  his  office  to  remove 
the  cause,  "  at  any  time  before  the  trial 
thereof,"  into  the  "  Circuit  Court  next  to  be 
holden  in  the  district,"  but  it  does  not  re- 
quire the  peiition  for  removal  to  be  filed  at 
the  place  where  the  next  session  of  the  Cir- 
cuit Court  is  to  be  held  after  indictment, 
where  there  are  several  places  of  holding 
court  in  the  district,  and  it  may  be  filed,  at 
any  time  before  trial,  at  the  place  where  the 
next  term  thereafter  is  to  be  held.  Such  re- 
quirement is  directory  only,  and  the  filing 
of  the  petition  in  the  clerk's  office  at  a  dif- 
ferent place  is  not  ground  for  remanding  the 
cause  to  the  state  court.  Virginia  r.  Felts, 
(1904)   133  Fed.  85. 

To  render  an  action  against  an  officer  of 
the  United  States  removable  from  a  state  to 
a  federal  court  by  certiorari  under  this  sec- 
tion, the  acts  which  constitute  the  cause  of 
action  must  have  some  rational  connection 
with  official  duties  under  a  ''revenue  law," 


and  in  some  way  affect  the  revenue  of  the 
government,  and  such  fact  must  appear  on 
the  f  jice  of  the  complaint  in  the  action  or  the 
petition  for  the  writ.  An  action  for  libel 
against  the  Assistant  Attomey*€leneral  for 
the  Post  Office  Department  and  an  inspector 
of  such  department,  based  on  the  promulga- 
tion by  them  of  a  fraud  order  against  the 
plaintiff,  does  not  meet  such  requirements 
and  is  not  removable.  People's  U.  S.  Bank 
17.  Goodwin,  (1908)   162  Fed.  937. 

W.  H.  Thomas,  etc.,  Co.  r.  Barnett,  (1906) 
136  Fed.  172,  affirmed  (C.  C.  A.  1906)  144 
Fed.  338,  was  a  removed  action  against  a 
surveyor  of  customs  to  recover  damages  for 
acts  done  in  his  official  capacity. 

Schafer  r.  Craft,  (1906)  144  Fed.  907,  was 
a  removed  action  against  a  collector  of  in- 
ternal revenue  for  the  recovery  of  a  tax  and 
penalty  paid  under  compulsion. 

This  section  does  not  include  actions 
against  officers  acting  under  the  postal  laws. 
Lewis  Pub.  Co.  v.  Wyman,  (1907)  162  Fed. 
200. 


Vol.  iV,  p.  265,  sec.  647. 

Congress  has  not  conferred  jurisdiction  on 
the  Circuit  Courts  over  controversies  between 
citizens  of  different  states  because,  apart 
from  diversity  of  citizenship,  they  may  have 

Vol.  IV,  p.  265,  sec.  1. 

Circuit  Courts  are  now  abolished  by  Judi- 
cial Code,  sec.  289,  see  ante,  title  Judioiabt, 
p.  249  of  this  Supplement.  The  jurisdiction 
formerly  exercised  by  them,  especially  that 
which  is  prescribed  in  the  text  section,  is 
conferred  upon  the  District  Courts  by  Ju- 
dicial Code,  sec.  24,  see  ante,  title  Judiciabt, 
p.  139,  and  the  text  section  is  expressly  re- 
pealed by  Judicial  (Ik>de,  sec.  297,  see  ante, 
p.  260.  The  provision  as  to  the  venue  of 
suits  is  now  in  Judicial  Code,  sees.  61-67,  see 
ante,  title  Judiciabt,  pp.  163-166. 

I.  JmusDicnoiT  of  Gmcvvr  Ck>UBT8  m 

Oenbbal,  1228. 
II.  Suits  of  a  Civn.  Natubb  at  Common 
Law  OB  m  Equity,  1229. 

III.  Amount  in  Contbovebst,  1232. 

IV.  Suits  Abisino  undeb  the  Constitu- 

tion,  Laws,  ob  Tbeaties  of  the 
United  States,  1238. 
V.  Suits  bt  United  States,  1260. 
VI.  DivEBSB  Citizenship,  1260. 
VII.  Suits  between  Citizens  and  Aliens, 

1261. 
VIII.  Suits  between  Aliens,  1262. 
IX.  Ancillabt  Pboceedings,  1262. 
X.  Cbimes  and  Offenses,  1264. 
XI.  Plage  of  Bbinging  Suit,  1266. 
XII.  Suits  bt  Assignees,  1268. 
XIII.  Sebvice  of  Pbogess,  1272. 

i.  jubisdiotion  of  clbcuit  coubts  in 

Genebal. 

The  feneral  object  of  the  Act  was  to  eon- 
tract  the  jurisdiction  of  the  federal  courts, 


claimed  title  by  grants  from  different  states, 
even  if  it  had  power  to  do  so.  Stevenson  v. 
Fain,  (1904)  196  U.  S.  166,  26  S.  Ct.  6,  49 
U.  S.  (L.  ed.)   142. 


and  all  doubts  must  be  resolved  against  their 
jurisdiction.  Joy  v,  St.  Louis,  (1903)  122 
Fed.  624;  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
(1904)  132  Fed.  629. 

The  judicial  power  of  the  United  SUtes, 
vested  in  the  federal  courts  by  U.  S.  Const., 
art.  3,  sec.  1,  embraces  all  controversies  of  a 
justiciable  nature  arising  within  the  terri- 
torial limits  of  the  nation,  no  matter  who 
may  be  the  parties  thereto,  except  so  far  as 
there  are  limitations  expressed  in  the  Con- 
stitution on  tlie  general  grant  of  judicial 
power.  Kansas  v,  Colorado,  (1907)  206  U. 
S.  46,  27  S.  Ct.  666,  61  U.  S.  (L.  ed.)  956. 

The  entire  judicial  power  of  the  nation 
granted  to  the  federal  courts  by  Const.  U.  S., 
art.  3,  sec.  1,  is  not  limited  by  the  declara- 
tion in  section  2  that  "the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  Constitution,  the  laws  of 
the  United  States,"  etc.  Kansas  r.  Colorado, 
(1907)  206  U.  S.  46,  27  S.  Ct.  655,  61  U.  S. 
(L.  ed.)  966. 

The  cases  and  controversies  prescribed  by 
the  Constitution  for  the  courts  to  act  upon 
judicially  embrace  claims  brought  before  the 
courts  bv  regular  proeeediuffs  for  the  enforce- 
ment of  rights,  or  for  the  prevention  of 
wrongs.  Ayres  t?.  U.  S.,  (1908)  44  Ct.  CI. 
110. 

The  term  "  controtferHee "  in  article  3  of 
the  Constitution  of  the  United  States  refers 
to  cases  in  which  such  controversies  are 
brought  to  the  attention  of  the  court,  and  not 
to  quarrels,  disputes,  or  controversies  at 
large.  So  there  could  be  no  controversy  of 
which  the  court  could  take  or  retain  jurisdic- 
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tion  without  a  cause  pending.  Hence  a  case 
which  has  been  dismissed  by  order  of  the 
court  is  not  a  "  oontrorersy,  but  merely  a 
dispute  at  large.  Baltimore,  etc.,  R.  Co.  f. 
LarwiU,  (1910)  83  Ohio  St.  108,  03  N.  E. 
619. 

Limited  jurisdictioB  of  covrts.  —  The  law  is 
well  settled  that  the  courts  of  the  United 
States,  inferior  to  the  Supreme  Court,  are 
mere  creatures  of  Congress,  and  possess  no 
powers  except  those  specifically  granted  to 
them  by  an  Act  of  Congress,  and  this  limita- 
tion applies  to  all  causes  which,  under  the 
Constitution,  Congress  might  have  granted 
to  the  national  courts  jurisdiction  to  hear 
and  determine.  Lewis  Pub.  Co.  o.  Wyman, 
(1907)  152  Fed.  200.  To  the  same  effect  see 
St^renson  v.  Fain,  (1904)  195  U.  S.  165,  25 
S.  Ct.  6,  49  U.  S.  (L.  ed.)  142;  U.  S.  u.  Mar 
Ying  Toen,  (1903)  123  Fed.  159;  U.  S.  v, 
Barrett,  (1905)  135  Fed.  189;  Rieley  r. 
Utica,  (1909)  168  Fed.  737.  ' 

Under  U.  S.  Const.,  art.  3,  providing  that 
the  judicial  power  of  the  United  States  shall 
be  vested  in  one  supreme  court  and  in  such 
inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish,  an  in- 
ferior court  need  not  possess  all  the  powers 
and  subjects  of  jurisdiction  of  every  other 
inferior  court  of  the  United  States.  James 
r.  U.  S.,  (1903)  38  Ct.  CI.  615,  rever9€d  on 
other  grounds  in  (1906)  202  U.  S.  401,  26 
S.  Ct.  685,  50  U.  S.  (L.  ed.)   1079. 

Since  federal  courts  exercise  but  a  limited 
jurisdiction,  conferred  by  the  Federal  Con- 
stitution and  lawft,  there  is  no  presiunption 
in  favor  of  their  jurisdiction  which  must  af- 
firmatively appear  of  record.  Yeandle  e. 
Pennsylvania  R.  C^o.,  (C.  C.  A.  1909)  169 
Fed.  938;  Newoomb  f?.  Burbank,  (C.  C.  A. 
1910)  181  Fed.  334. 

An  admission  made  on  the  trial  of  an 
action  in  the  Circuit  Court,  of  **  the  liability 
of  defendant  in  this  case  and  everything  as 
alleged  except  the  measure  of  damages,"  does 
not  cure  the  omission  of  the  declaration  to 
allege  facts  giving  the  court  jurisdiction. 
Grand  Trunk  Western  R.  Co.  r.  Reddick,  (C. 
C.  A.  1906)  160  Fed.  898. 

At  law  and  in  equity.  —  The  Circuit  Courts 
of  the  United  States  have  a  jurisdiction  in 
law  and  a  jurisdiction  in  equity,  vested  in 
the  same  judges.  Armstrong  Cdrk  Co.  o. 
Merchants'  Refrigerating  Co.,  (C.  C.  A.  1910) 
184  Fed.  199. 


II.  SiTiTB  or  A  Civil  Natubb  at  Cokmon 
Law  OB  IN  EguFET. 

''Of  a  civil  ngtuxtJ*  —  A  claim  for  future 
alimony  under  a  judgment  of  a  state  court  is 
an  action  of  a  civil  nature  within  the  juri9- 
diction  of  the  federal  courts,  other  jurisdic- 
tional requisites  being  present.  Israel  v, 
Israel,  (1904)    180  Fed.  237. 

The  Massachusetts  Employers'  Liability 
Act,  which  authorizes  an  action  to  recover 
damages  for  the  death  of  an  employee,  to  be 
"  assessed  with  reference  to  the  degree  of 
culpability  of  the  employer  or  of  the  perflon 
for  whose'  negligence  the  employer  is  liable/* 
ia  not  a  penal  statute  in  such  sense  that  an 


action  based  thereon  may  not  be  maintained 
in  a  federal  court.  Malloy  v,  American  Hide, 
etc.,  Co.,  (1906)   148  Fed.  482. 

In  equitiy.  —  The  equity  jurisdiction  of  the 
federal  courts  is  the  same  as  that  possessed 
by  the  High  Court  of  Chancery  in  England, 
and  is  uniform  throughout  the  states.  Union 
Pac.  R.  Co.  V.  Flynn,  (1910)   180  Fed.  565. 

The  equity  jurisdiction  of  the  federal 
courts  is  uniform  throughout  the  states  and 
not  subject  to  limitation  or  restraint  by 
state  legislation.  Union  Pac.  R.  Co.  v,  Flynn, 
(1910)  180  Fed.  565. 

The  jurisdiction  of  a  federal  court  was  not 
granted  by,  and  may  not  be  annulled  or  im- 
paired by,  the  law  of  any  state.  Mechanics' 
Ins.  Co.  17.  C.  A.  Hoover  Distilling  Co.,  (C.  C. 
A.  1910)    182  Fed.  500. 

A  state  statute  precluding  interference  by 
a  court  of  equity  with  the  collection  of  taxes 
by  injunction  does  not  apply  to  the  federal 
courts.  Western  Union  Tel.  Co.  v.  Trapp, 
(C.  C.  A.  1911)  186  Fed.  114. 

Where  federal  jurisdiction  attaches  at  law^ 
it  attaches  for  some  purpose  in  equity,  and 
vice  iTerao.  Whelan  r.  Enterprise  Transp. 
Co.,  (1908)   164  Fed.  95. 

The  jurisdiction  in  equity  in  the  federal 
courts  is  concurrent  with  that  of  law;  anil 
in  matters  requiring  an  accounting,  whkh 
would  be  difiicult  or  impracticable  for  a  jnrj 
to  make,  a  court  of  equity  will  entertafn 
jurisdiction.  London  Guarantee,  etc.,  C!b. 
f?.  Bell  Telephone  Co.,    (1909)    171  Fed.  278. 

A  federal  court  of  equity  is  not  without 
jurisdiction  of  a  suit  expressly  authorized  by 
a  state  statute,  and  in  which  equity  alon^; 
can  afford  the  entire  relief  sought,  because  of 
the  fact  that  legal  questions  are  also  in- 
volved. New  Jersey,  etc.,  Land,  etc.,  Co.  v. 
Oardner-Lacv  Lumber  Co.,  (C.  C.  A.  1910) 
178  Fed.  772,  rei?eraing  (1908)   161  Fed.  768. 

A  proceeding  by  a  stockholder  or  creditor 
of  a  corporation  for  aa  injunction  and  the 
appointment  of  a  receiver  for  the  corporation 
as  an  insolvent,  under  the  New  Jersey  Cor- 
poration Act  (P.  L.  1896,  p.  298,  sec.  65), 
which  authorizes  such  proceeding  in  the 
Court  of  Chaneerv  whenever  a  corporation 
shall  become  insolvent  or  suspend  its  ordi- 
nary business  for  want  of  funds,  is  one  in- 
volving a  money  controversy,  so  as  to  that 
extent  to  be  within  the  jurisdiction  of  a  fed- 
eral court,  where  diversity  of  citizenship  ex- 
ists and  the  requisite  amount  is  in  dispute. 
Jacobs  V,  Mexican  Sugar  Co.,  (1904)  130 
Fed.  589. 

The  federal  courts  enforce  a  vendor's  lien 
under  the  general  rule  in  equity,  when  not 
in  contravention  of  the  jurisprudence  of  the 
state  in  which  the  suit  is  brought.  Wilson 
V.  Plutus  Min.  Co.,  (C.  C.  A.  1909)  174  Fed. 
317. 

A  federal  court  in  equity  has  jurisdiction 
to  disregard  or  enjoin  enforcement  of  an  un- 
conscionable judgment  of  the  state  or  na- 
tional court  for  new  causes,  such  as  fraud, 
accident,  or  mistake,  which  led  the  court  into 
rendition  of  a  wrong  judgment,  or  prevented 
the  judgment  defendant  from  availing  him- 
self of  a  meritorious  defense.  Hrrton  v, 
Stegmyer,  (C.  C.  A.  1910)   175  Fed.  756. 
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JurisdietitMi  stated  of  the  federal  court  to 
eoforoe  tbe  trust  impressed  «ipon  the  pr(^ 
erty  of  a  decedent  in  favor  of  liis  creditors, 
faeirs,  aad  legatees.  McClellan  t*.  Cartend, 
(C.  €.  A.  1911)   1«7  Fed.  916. 

The  ^istence  of  a  remedy  at  law  in  a  state 
«ouft  does  not  oast  a  federal  oourt  of  juris- 
dictfcm  in  equity,  imder  the  nUe  that  a  fed- 
eral court  of  equity,  following  tlM  chancery 
|>reoe|detttf,  does  mot  inquire  eoneeming  th« 
remedies  available  in  a  state  court,  but 
whether  a  federal  oourt  of  law  offers  an  Mte- 
quale  remedy,  which  inquiry  is  eonfined  to 
the  remedies  iu  the  federal  eourts,  regardless 
of  the  antiquity  of  the  remedies  oA'ered  by 
the  state.  Borden's  Condensed  Milk  Oo.  v. 
BaJcer,  (C.  C.  A.  1010)  177  Fed.  906,  rctwrs- 
ing  (1909)   168  Fed.  111. 

In  determining  whether  or  not  a  complain- 
ant  has  a  plain,  adequate,  and  complete 
remedy  at  law  which  will  ^iepriine  a  federal 
court  of  equity  of  jivisdiction,  recourse  is 
to  be  had  to  the  principles  of  equity,  and  not 
to  the  statutes  of  the  staite  in  which  tiie  court 
sits.  Empire  Circuit  Co.  v,  SuHivan,  <i909) 
169  Fed.  1099.  And  see  atoo  R.  S.  sec.  729,  4 
Fed.  Stat.  Annot.  530,  4nd  the  note  to  the 
oorreeponding  place,  tnfra,  m  this  Supple- 
ment. 

Jurisdiction  of  bills  to  perpetuate  testi- 
mony, see  R.  S.  sec.  866,  3  Fed.  Slat.  Annot. 
20,  and  note  p.  1661  of  this  Supplement. 

Effect  of  atate  legislatMB.  •—  The  power  of 
the  federal  courts  was  not  granted  by,  and 
may  net  be  revoked,  impair^,  or  restricted 
hy,  any  law  or  act  of  a  state.  Brun  r.  Mann, 
(1906)  161  Fed.  145,  80  C.  C.  A.  513;  Collin 
County  Nat  Bank  «.  Hughes,  (C.  C.  A.  1907) 
155  Fed.  369;  Butler  Bros.  Shoe  Co.  «.  U.  a 
Rubber  Co.,  (C.  C.  A.  1907)  1«6  Fed.  1; 
Dinlop  r.  Mercer,  (C.  C.  A.  1907^  156  Fed. 
545. 

The  Constitution  and  laws  of  the  United 
States  confer  jurisdiction  and  the  -duty  on  the 
nattonal  eourts  to  enforce  their  indgments 
and  to  decide  by  their  own  independent  judg* 
ment  every  controversy  which  affects  thetr 
complete  exsecution,  and  the  power  cannot  be 
limited  or  diminished  by  the  legislation  of 
the  states  or  the  decisions  of  their  courts. 
Brun  i\  Mann,  (1906)  151  Fed.  145,  86  C. 
C.  A.  613, 

Rights  created  and  remediee  provided  hy 
the  statutes  of  the  state  to  be  pursued  in  the 
state  courts  may  he  administered  in  the  na» 
tional  courts,  either  at  law  or  in  equity,  or  in 
admiralty,  as  the  nature  bf  the  rights  and 
remedies  may  require.  Piatt  v.  Lecocq,  (C. 
C.  A.  1907)  168  Fed.  723,  revenukg  (1966) 
150  Fed.  391. 

Where  the  laws  of  a  state  enlarge  the  juris- 
diction  of  the  probate  courts,  which  ordi- 
narily embraces  proceedings  in  rem  in  respect 
to  eutfttes  of  decedents,  as  the  probating  of 
wills  and  the  administ ration  of  evtahes  by 
which  the  property  of  a  decedent  is  deiPoHed^ 
to  include  also  suits  formerly  cognixaUe  in 
the  form  of  ordinary  suits  at  law  or  in  equity 
in  courts  ^f  general  jurisdiction,  they  are 
dealing  with  that  whic^  may  also  be  subject 
to  the  judicial  power  of  the  United  States, 
and,  while  they  may  properly  regulate  the 


jurisdiction  of  the  courts  of  the  state,  they 
cannot  restrict  that  of  the  federal  courts. 
Spencer  t*.  Watkins,  (C.  C.  A.  1969)  169  Fed. 
379. 

If  a  suit,  when  viewed  in  the  light  of  recog- 
nized principles  of  jurisprudence,  appeare  to 
be  a  suit  of  a  ciTil  nature  at  common  law 
•or  in  equity,  it  matters  not  that  by  a  local 
statute  exefusf^  cognizance  has  been  in 
terms  reserved  to  tlie  courts  cf  the  slate 
generally  or  to  come  spectally  designated  local 
tribunal.  Spencer  t?.  Watid]l0>  (C.  C.  A. 
1909)   169  Fed.  876. 

A  state  statute  authnriEing  the  Main-^ 
tenance  of  a  suit  to  quiet  title,  aldiough  the 
plaintiff  is  out  of  possession,  Is  an  enlarge- 
ment of  equitable  rights  which  may  be  ad- 
ministered by  a  federal  court,  und,  having 
jurisdiction  to  entertain  such  an  action,  the 
federal  court  may  4etermfne  any  question 
arising  tlierein  which  could  he  determined  by 
any  state  court.  Farr  v.  Hobe-Peters  Land 
Co.,  <C.  C.  A.  1911)  188  Fed.  10,  reter^ng 
(1968)   176  Fed.  644. 

The  provision  of  a  state  law  prohibiting 
uaqualiAed  fovengn  corporations  doing  husi- 
ness  in  the  state  from  suing  in  its  courts, 
does  not  affect  the  power  of  the  federal 
courts  to  determine  controversies  in  bank- 
ruptcy proceedings  or  other  controversies  of 
which  the  Constitution  fuid  the  Acts  of  Con- 
gress give  them  jurisdiction.  Dunlop  tK 
Mercer,   (C.  C.  A.  1907)   156  Fed,  545. 

Pvtoeedittgt  flelfttiiig  to  wiB«.-~  Since  the 
United  States  Circuit  Courts  in  equity  have 
the  jurisdiction  «C  the  High  Court  of  Chan- 
cery si  the  adoption  of  the  Constitution, 
such  courts  have  no  jurisdiction  of  pure  pro- 
hate  proceedings,  ^ua^t  ♦«  rem^  eetahliahing 
the  succession  of  a  decedent's  property,  which 
at  that  time  was  within  the  exclusive  juris- 
diction of  the  ecclesiastical  courts.  Under- 
ground Electric  R.  Co.  i\  Owsley,  ( 1909)  169 

IVsd.  671. 

Ihit  a  Circuit  Court  of  tiie  United  States 
may,  as  a  court  of  efuity,  havtni;  the  luU 
jurisdiction  of  the  English  Courts  of  Chan- 
cery a«  t^y  existed  at  the  time  of  the  adop^ 
tion  of  the  Constitution,  in  a  suit  wtfiere  it 
has  jurisdiction  of  the  parties^  sftpoini  a  re- 
ceiver of  an  estate  pending  the  probate  of  a 
will,  in  the  fthsenoe  of  the  appointment  of  a 
custodian  hy  the  probate  court,  and  this  al- 
though proceedings  for  the  prdba4ie  of  the 
will  and  the  appointment  of  an  «xecUtor  ure 
pending  in  such  court  which  have  been  de- 
layed by  reason  of  litigation  between  parties 
in  interest.  Underground  Electric  R.  Co.  r. 
Owsley,  (C.  C.  A.  1909)  176  Fed.  26. 

If  the  statutes  of  the  state  in  which  the 
property  of  the  deceased  is  being  administered 
give  to  its  courts  of  general  jurisdiction  the 
right  to  entertain  an  original  action  to  set 
aiBide  the  prohaite  of  a  will,  su(^  a  suit  may 
be  maintained  in  a  Circuit  Court  of  the 
Uflfited  States,  iu  caoe  tbe  purtieo  are  citiaens 
of  different  states  and  more  than  $2^000  is 
iuvolved.  Pulver  v.  &<oonard,  (1969)  176 
Fed.  566. 

Where  the  controversy  over  the  validity  of 
a  wil)  arises  between  citizens  of  different 
fitates,  the  federal  court  has  jurisdiction  of  a 
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praeeeding  -to  contost  4t,  which  ^e  starfnites 
ef  a  state  autfaortaae  to  Ibe  trastituted  in  the 
aoarts  of  geBcra;  jinnisdiotisoii  ef  the  state, 
gviryer  17.  «VhMe,  :(1908)  122  ^^A.  :223,  66  <C. 
C.  A.  W7. 

'^flttleawiit  if  «tt«te6i~(Fedeial  oonrts  haive 
ne  tomgiml  junaduffaion  ia  resfMet  to  €ke  ad- 
ministration and  general  aettlflment  of  the 
catmfccn  ctf  deoeaaed  ^rsons.  Thiel  Detective 
8erweGo..i}.  MaClnre,  (1904)  130  iFed.  65. 

Federal  coaita  adt  vni^  reier enoe  to  «atates 
of  dooaasad  'persons  'only  to  aeoertoin  and  eii- 
iaMe  'cIbmdb  between  citisens  of  different 
fltaiee  .after  the  etate  courts  have  prdbated 
tiie  "will  or  esEtablished  inteitac^.  Under- 
ground lUeotricfi.  Co.  i;..0w8ley,  (1009)  169 
JPad.  674. 

A  sperflon  ^etftiiflBd  to  a  diBtributive  share, 
of  'the  'estate  jA  a  deceased  person  may  main- 
tain «  Boit  in  a  Cii!miit  Court  of  the  United 
States  'againat  tthe  adradnistrator  concerning 
his  Tight  to  saidi  ehame.  Pulver  v.  Leonard, 
(4909)  176  Fed.  Sae. 

While  federal  courts  will  not  iake  cog- 
naance  "Of  purefy  administrative  'proceedings 
in  the  settlement  ol  decedents'  estates,  and 
^U  n0t  invade  the  possession  of  the  assets 
•by  'probate  courts  ior  the  purpose  of 
non,  •lederai  courts  will  take  jnris- 
of  a  suit  "by  a  widow,  a  citizen  erf  one 
atate,  against  the  executors  of  her  deceased 
hMi»and%  estate  situated  in  another  state,  to 
■dt  aside  'her  electicm  to  take  under  the  will, 
9A  proeiwed  by  fraudulent  concealment  by 
one  of  41ie  >eHecutors,  and  to  establish  and 
enforce  dier  claim  under  the  statute  of 
deaoenta  and  distribution  of  the  state,  allow- 
ing a  iKridow  *to  elect  to  take  a  statutory  estate 
instead  of  <the  provision  made  ^for  her  by  the 
will.    £ddy  f>,  Sddy,  (C.  C.  A.  1909)  168  Fed. 


Onder-a  statute  relating  to  claims  against 
the  testates  of  decedents,  wliich  required  such 
cbums  to  be  ^led  with  the  clerk  of  the  Bis- 
triet  Court  within  the  stated  time  to  prevent 
the  same  from  being  Ibarred  by  limitation  and 
to  fix  their  class,  and  unless  approved  by 
the  «aectttor  or  administrator  they  must 
thereafter  be  established  by  the  court  on  no- 
tice in  what  ds  in  efifeet  an  ordinary  inde- 
pendent snit,  it  was  held  that  the  ftlrng  of  a 
claim  as  so  required  by  a  nonresident  cred- 
itor does  not  bar  bis  right  to  maintain  a 
suit  to  establish  the  same  in  a  federal  court 
wheae  -llhe  jurisdictionall  facts  exiet,  even  if 
it 'be  assumed  that  after  such  "filing  the  mat- 
ter is  '.pending  in  the  state  court.  Farmers' 
Bank  v,  Wsight,  (1906)   158  Fed.  841. 

While  a  federal  court  camidt  interfere  with 
pvepeitfy  •in  the  hands  of  an  administrator, 
which  is  in  the  custody  of  the  '^Ute  probate 
ocNirt,  ft  onay  adjudge  the  rights  of  parties 
before  'It  vn  such  property,  and  sudh  adjudi- 
satiaa  will  *be  binding  on  the  administrator 
and  may  "be  ^enforced  against  >hfm  tpersonafly. 
Qrfler  A  6t.  Benedict  of  New  Jersey  v,  Stein- 
hanser,  (!I910)  179  Fed.  137. 

A  federal  court  lias  jurisdiction,  equally 
with  a  state  'court  of  genera!  jurisdiction,  of 
a  suit  to  establish  a  lien  on  the  intere^^t  of 
defendants  in  funds  belonging  to  the  estate 
of  a  decedent >ABd  in  the  -hands  of  an  adminis- 


trator.; 'Ti'^lucte^'er  actnon  it  may  take,  howeiwr, 
being  subject  to  that  of  the  probate  court 
within  its  proper  jurisdiction.  Ingersoll  t\ 
Coram,  (1903)  127  Fed.  416. 

Though  a  creditor  of  a  deceased  person 
may  establiETh  the  validity  of  his  claim  by  a 
suit  at  laiw  in  the  federal  courts,  provided 
requisite  jurisdictional  elements  are  present, 
yet  on  Teeovering  judgmcFnt,  if  the  same  is  not 
paid,  fthe  creditor  mueM;  ordinarily  eeek  relief 
by  a  marshaling  of  assets  in  the  state  courts 
ha<vdng  jurisdiction  of  the  eett^ement  of  es- 
tates. Thiel  Detective  Service  Co.  r.  Mc- 
Clure,  (1904)  130  Fed.  55. 

Tihe  chancery  jurisdiction  of  the  federal 
courts  (embraces  a  suit,  where  1fhe  requisite 
diversity  of  citixentfhip  exists,  to  'have  the 
complainants  adjudicated  to  be  (the -heirs  at 
law  and  next  of  kin  oi  a  decedent.  MdOlellan 
t?.  Canfland,  (1910)  217  U.  S.  268,  36  S.  Kyi, 
501,  54  U.  S.  (L.  ed.)  762. 

The  jurisdiction  of  a  federal  CJircult  Court 
of  a  controcvorsy  between  citiaens  otf  different 
states,  presented  by  a  bill  'which  sedks  to 
declare  and  foreclose  an  attorney's  lien  upon 
certain  interests  in  the  distr^utive  eihares 
of  the  property  of  a  decedent  within  the  ^Hs- 
trict,  is  not  defeated  because  the  s^tlement 
of  the  estate  is  pending  in  a  state  prdbate 
court,  where  no  inteiiferen,ce  with  that  oouit 
is  sought  or  decreed,  and  rights  beftween  the 
parties  arising  from  their  transactions  and 
contracts  are  adjudged  and  are  decreed  to  be 
redressed  only  when  the  tprdbate  court  shafFl 
have  finished  its  functions.  Ingersoll  v. 
Coram,  ( t968 )  2.11  U.  €.  385,  ^9  S.  Ot.  92,  68 
U.  S.  (L.  ed.)  208. 

While  proceedings  for  the  prdbate  of  a  will 
or  the  establishment  Of  intestacy  of  a  dece- 
dent's esta^  are  in  abeyance  or  in  dispute, 
the  federal  Circuit  Court  has  jurisdiction,  at 
the  instance  of  a  noncitiaen,  to  appoizrt  re- 
ceivers to  preserve  the  ^estate.  Underground 
fikctric  R.  Co.  r.  Owsley,  (MOO)  <l«9  ^ed. 
ft7'l. 

Where  the  surviving  partner  Of  a  film  is 
one  of  the  executors  of  the  esta^  of  his  de- 
ceased partner,  the  settlement  of  whi<ni  is 
pending  in  the  probarte  court  'Of  the  statte,  a 
bill  in  equity  will  n<rti  lie  in  the  federal  Cir- 
cuit Court  to  compel  an  acoountihig  ^between 
such  executors,  involving  an  accounting  by 
the  surviving  partner  of  "his  deseased  pent- 
ner's  interest  in  the  'firm,  sueli  prooeediDg 
being  within  the  iurisdiction  trf  >tne  probate 
court.  Moore  r.  I^iddlity  Tfu«M;  Co.,  (1996) 
134  Fed.  489,  affirmed  138  Fed.  1,  70  C.  'C. 
A.  663. 

Ifandamus  proeeedkigB.  —  A  fedend  Circuit 
Court  has  no  jurisdiction  of  original  pro- 
ceedings seeking  relief  liy  mandamus.  Knapp 
f.  Lake  Shore,  etc.,  R.  Co.,  (1905)  197  U.  S. 
686,  25  S.  Ct.  538,  49  U.  «.  (L.  ed.)  870. 

Any  legal  right  whi(jh  a  H9tod(fhdlder  of  a 
national  bank  may  have  to  obtain  an  inspec- 
tion of  Its  books  may  be  enforced  in  the 
state  courts  by  mandamus.  Guthrie  r.  Hai%- 
ness,  (1906)  199  U.  fi.  148,  26  S.  Ct.  4,  60 
U.  S.  (I.,  ed.)  130,  afPfmnnp  (1904)  27  Thelh 
248,  76  Pac.  -624,  107  Am.  Rt.  "Rep.  664. 

Exercise  of  the  function  of  parens  pfftrte 
for  the   determination   of  ifbe  ri^ht  %d 
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custody  of  an  insane  person  is  not  within  the 
jurisdiction  of  a  federal  court.  Hoadly  t*. 
Chase,  (1004)  126  Fed.  818,  affirmed  (1903) 
129  Fed.  1006,  64  C.  C.  A.  319. 

III.  Amount  in  Controvkbsy. 

The  jumdictional  amount  prescribed  in  this 
section,  viz.  $2,000,  is  increased  to  $3^000  by 
the  Judicial  Code,  sec.  24,  'first  paragraph. 
See  ante,  title  Judiciabt,  p.  139,  of  this  Sup- 
plement. 

In  what  cases  jurisdictional  amount  is  nec- 
essary —  Generally.  —  Federal  jurisdiction 
in  an  action  at  law  between  citizens  of  dif- 
ferent states  does  not  exist,  unless  the  amount 
involved  exceeds  $2,000,  exclusive  of  interest 
and  costs.  Shewalter  v.  Lexington,  (1906) 
143  Fed.  161;  Southern  Land,  etc.,  Co.  v. 
Johnson,  (1907)  156  Fed.  246;  Turner  v. 
Jackson  Lumber  Co.,  (C.  C.  A.  1908)  159 
Fed.  923;  Peters  v.  Queen  Ins.  Co.,  (1910) 
182  Fed.  113. 

The  fact  that  a  suit  in  a  federal  court  in- 
volves a  federal  question  is  not  sufficient  to 
confer  jurisdiction  unless  the  amount  in- 
volved exceeds  $2,000.  Shewalter  v,  Lexing- 
ton, (1906)  143  Fed.  161. 

The  jurisdiction  of  a  federal  court-  must 
affirmatively  appear  from  the  record,  and  a 
bill  for  the  partition  of  lands  does  not  state 
a  case  within  the  jurisdiction  where  it  showd 
the  value  of  the  complainant's  interest  there- 
in to  be  less  than  $2,000.  Southern  Land, 
etc.,  Co.  V.  Johnson,  (1907)   156  Fed.  246. 

On  an  application  to  a  federal  court  hy  a 
shareholder  in  a  national  hanking  association 
for  a  writ  of  mandamus  to  compel  the  asso- 
ciation to  permit  him  to  inspect  a  list  of  its 
shareholders,  based  on  R.  S.  sec.  5210,  the 
pleadings  must  show  that  the  matter  in  dis- 
pute exceeds  the  value  of  $2,000  to  give  the 
court  jurisdiction.  Large  v.  Consolidated 
Nat.  Bank,  (1905)  137  Fed.  168. 

But  an  action  hy  a  receiver  of  a  national 
hank  to  collect  a  deht  due  the  hank  is  one 
brought  under  authority  of  R.  S.  sec.  5^34, 
and  is  within  the  jurisdiction  of  a  federal 
court,  regardless  of  the  amount  in  contro- 
versy. Schofield  f?.  Palmer,  (1904)  134  Fed. 
753.  See  also  Rankin  v.  Herod,  (1904)  130 
Fed.  390;  Rankin  v,  Herod,  (1905)  140  Fed. 
661. 

Interest  and  costs  excluded.  —  The  amount 
in  controversy  is  to  be  determined  exclusive 
of  the  interest  and  costs.  Turner  r.  Jack- 
son Lumber  Co.,  (C.  C.  A.  1908)  159  Fed. 
923. 

Coats.  —  Thus  where  a  statute  provided 
that  when  an  insurance  company  refuses  to 
pay  a  loss  within  sixty  days  after  demand 
it  shall  be  liable  to  the  policy  holder,  in  addi- 
tion to  the  loss,  for  not  more  than  twenty- five 
per  cent,  on  the  company's  liability,  and  also 
for  ail  reasonable  attorney's  fees  for  the 
prosecution  of  the  case,  provided  it  shall  ap- 
pear  that  the  insurer's  refusal  to  pay  the  loss 
was  in  bad  faith ;  it  was  held  that  the  amount 
recoverable  for  attorney's  fees  under  such 
section  should  be  regarded  as  "costs,"  de- 
fined by  the  state  court  to  include  all  charges 
fixed  by  statute  as  compensation  for  services 
sundered    by    officers   of    the    court    in    the 


progress  of  the  cause;  and  hence,  where  a 
reasonable  amount  for  attorney's  fees  under 
such  statute  was  necessary  to  bring  the 
amount  in  controversy  up  to  $2,000,  the 
action,  though  between  citizens  of  different 
states,  was  not  within  the  jurisdiction  of  the 
federal  Circuit  Court.  Peters  v.  Queen  Ins. 
Co.,  (1910)  182  Fed.  113. 

Interest.  —  But  where  defendant  refused 
to  pay  the  amount  due  on  an  accident  policy 
providing  for  payment  of  $2,000  in  case  of 
assured's  accidental  death,  and  there  was  no 
contract  for  interest  in  the  policy,  it  was 
held  that  interest  was  not  a  mere  incident  or 
accessory  to  the  matter  in  dispute  in  an  ac- 
tion in  a  federal .  court  in  assumpsit  for 
$3,000  damages  for  defendant's  failure  to  per- 
form, but  constituted,  with  the  amount  of 
the  policy,  aggregate  damages  for  the  breach; 
and  hence  the  action  involved  a  sum  in  ex- 
cess of  $2,000,  exclusive  of  interest  and  costs, 
and  was  within  federal  jurisdiction.  Conti- 
nental Casualty  Co.  v,  Spradlin,  (C.  C.  A. 
1909)  170  Fed.  322. 

Absence  of  pecuniary  ralue.  — The  Circuit 
Court  has  no  jurisdiction  of  a  suit  to  correct 
an  ambiguity  in  the  deed  of  a  railroad  right 
of  way,  and  to  restrain  the  removal  of  gates 
at  a  crossing  in  the  inclosure  thereof,  where 
the  value  of  the  realty  and  the  damage  ac- 
cruing to  adjacent  property  from  the  road's 
construction  are  not  shown  to  exceed  $2,000; 
and  the  fact  that  animals  may  stray  on  the 
track  through  the  threatened  openings  in  the 
inclosure,  and  cause  wrecks  occasioning  great 
damage,  does  not  help  the  case,  since,  when 
jurisdiction  depends  on  a  particular  sum, 
suits  where  the  right  involved  cannot  be  cal- 
culated in  money  are  not  within  it.  Oregon 
R,,  etc.,  Co.  V.  Shell,  (1903)   125  Fed.  979. 

"Matter  in  dispute"  defined.  —  The  value 
of  the  matter  in  dispute,  on  which  the  juris- 
diction of  the  federal  Circuit  Court  is  based, 
is  the  value  of  that  which  complainant  seeks 
to  recover,  or  the  value  of  that  which  defend- 
ant will  lose  if  complainant  obtains  the  re- 
covery he  seeks.  Cowell  r.  City  Water  Supply 
Co.,  (1903)  121  Fed.  53,  57  C.  C.  A.  393,  re- 
versfinff  (1899)   96  Fed.  769. 

An  action  by  heirs  to  set  aside,  as  fraudu- 
lent, judgment  rendered  by  a  probate  court 
against  the  estate,  none  of  which  exceeds 
$2,000,  cannot  be  brought  within  the  juris- 
diction of  the  Circuit  Court  by  reason  of  the 
fact  that  the  real  estate  on  which  the  judg- 
ments are  liens  exceeds  in  value  that  amount. 
McDaniel  v.  Traylor,  (1905)  196  U.  S.  415, 
25  S.  Ct.  369,  49  U.  S.  (L.  ed.)  533,  reversing 
(1903)  123  Fed.  338. 

In  a  suit  to  set  aside  a  conveyance  of  prop- 
erty, and  mortgages  given  thereon,  the  value 
of  the  property  and  rights  which  will  be  af- 
fected if  the  relief  prayed  for  is  granted,  and 
not  the  value  of  complainant's  interest  in  the 
property,  constitutes  the  amount  in  dispute, 
for  the  purpose  of  determining  the  jurisdic- 
tion of  a  federal  court.  Cowell  v.  City  Water 
Supply  Co.,  (1903)  121  Fed.  53,  57  C.  C.  A. 
393,  reversing  (1899)  96  Fed.  769. 

In  a  suit  by  an  alleged  owner  of  1/325  of 
certain  real  property,  consisting  of  waterworku 
and  their  appurtenances,  to  cancel  and  avoid 
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mortgages  thereon  for  $475,000,  and  to  declare 
his  interest  in  the  property  free  from  the 
liens  of  such  mortgages,  the  sum  or  value  in 
dispute  is  the  value  of  the  1/326  of  the  prop- 
erty, which  complainant  claims  to  own  and 
seeks  to  relieve  from  the  lien  of  the  incum- 
brances. Cowell  r.  City  Water  Supply  Co., 
(1903)  121  Fed.  53,  57  C.  C.  A.  393,  ret?er*- 
titj7   (1899)   96  Fed.  769. 

Wliere  plaintiff  sued  to  quiet  title  and  to 
set  aside  a  deed  of  trust  on  certain  land,  and 
also  to  vacate  a  deed  executed  to  the  pur- 
chaser under  foreclosure  of  such  deed  of  trust, 
but  asked  in  the  alternative  that,  if  the  deeds 
be  not  set  aside,  she  be  permitted  to  redeem 
on  payment  of  the  mortgage  debt,  interest, 
and  costs,  the  amount  involved,  for  the  pur- 
pose of  determining  the  jurisdiction  of  the 
federal  Circuit  Court,  was  held  to  be  the 
value  of  the  land,  and  not  the  amount  re- 
quired to  redeem.  Greenfield  r.  U.  S.  Mort- 
gage Co.,  (1904)   133  Fed.  784. 

Where  suit  was  brought  in  a  federal  court 
to  quiet  title  to  certain  property  as  against 
certain  street  improvement  certificates 
amounting  to  less  than  $2,000,  the  amount  of 
the  certificates,  and  not  the  value  of  the 
land,  constituted  the  subject-matter  of  the 
action,  and  was  therefore  insufficient  to  con- 
fer jurisdiction.  Shewalter  v.  Lexington, 
(1906)   143  Fed.  161. 

The  amount  of  all  the  judgments  against 
a  municipality  concerning  which  relief  was 
sought,  and  which  were  directly  adjudicated 
to  be  barred  by  the  statute  of  limitations, 
and  not  simply  the  judgment  fund  in  the 
hands  of  the  treasurer,  is  the  amount  in  con- 
troversy, for  the  purpose  of  a  writ  of  error 
from  the  federal  Supreme  Court  to  a  terri- 
torial Supreme  Court,  to  review  a  judgment 
denying  relief  by  mandamus,  where  the 
prayer  was  for  a  continuous  levy  of  taxes  by 
the  municipal  officers  for  the  amount  per- 
mitted by  law  annually  to  be  applied  in  pay- 
ment of  the  judgments.  Beadles  t*.  Smyscr, 
(1908)  209  U.  S.  393,  28  S.  Ct.  522,  52  U.  S. 
(L.  ed.)  849,  reversing  (1906)  17  Okla.  162, 
87  Pac.  292. 

A  suit  by  a  surety  for  cancellation  of  a 
bond  for  $40,000,  on  which,  if  valid,  com- 
plainant is  subject  to  a  liability  exceeding 
$2,000,  involves  a  sufficient  amount  to  confer 
jurisdiction  on  a  federal  court.  Fidelity,  etc., 
Co.  V.  Moshier,   (1907)   151  Fed.  806.  ' 

Wliere,  in  a  suit  to  enforce  a  double  lia- 
bility of  stockholders  of  an  insolvent  bank, 
the  debts  of  complainants,  who  were  citizens 
of  Indiana,  against  the  bank,  a  citizen  of 
Kentucky,  exceeded  $2,000,  exclusive  of  in- 
terest and  costs,  and  the  trust  fund  to  be 
collected  from  the  stockholders  was  nominally 
$200,000,  it  was  held  that  the  amount  in  con- 
troversy was  sufficient  to  sustain  federal  ju- 
risdiction. Conway  v.  Owensboro  Sav.  Bank, 
etc.,  Co.,   (1908)   166  Fed.  822. 

Where  the  primary  purpose  of  a  bill  was 
to  enjoin  the  execution  of  a  contract  for  the 
construction  of  a  city  water  system  and  to 
restrain  the  issuance  and  delivery  of  city 
bonds  to  the  extent  of  $600,000  on  the  ground 
that  the  issue  of  the  bonds  was  void,  and  tlie 
bill   alleged    that   if  the   bonds   were   issued 


complainant  would  be  required  to  pay  in 
taxes  a  sum  exceeding  $10,000,  such  amount 
represented  the  amount  in  controversy  for 
the  purpose  of  determining  federal  jurisdic- 
tion. Helena  r.  Helena  Waterworks  Co.,  (C. 
C.  A.  1909)  173  Fed.  18. 

A  controversy  between  a  state  corporation 
commission  and  a  railway  company,  which 
involves  not  only  the  right  to  enforce  against 
the  railway  company  the  payment  of  statu- 
tory penalties  in  excess  of  $2,000,  but  also 
the  right  of  that  company  to  carry  on  inter- 
state commerce  in  the  state  without  being 
subject  to  orders  and  directions  of  the  cor- 
poration commission,  which  so  directly  bur- 
dened such  commerce  as  to  amount  to  a  regu- 
lation thereof,  which  right  is  alleged  in  the 
bill  to  be  of  'the  necessary  jurisdictional 
value,  such  allegation  being  supported  by 
testimony,  and  found  to  be  the  fact,  is  with- 
in the  jurisdiction  of  a  federal  Circuit  Court, 
although  a  dispute  of  some  $146  demurrage 
mav  have  been  the  origin  of  the  litigation. 
McNeill  V.  Southern  R.  Co.,  (1906)  202  U.  S. 
543,  26  S.  Ct.  722,  50  U.  S.  (L.  ed.)  1142, 
modifying  (1904)    134  Fed.  82. 

In  a  suit  concerning  water  rights,  the  thing 
in  Qontroversy  is  the  right  to  the  use  of  the 
water,  and  where  that  exceeds  in  value  $2,000, 
exclusive  of  interest  and  costs,  a  Circuit 
Court  of  the  United  States  has  jurisdiction. 
Morris  t\  Bean,   (1906)    146  Fed.  423. 

How  ascertained  —  Claim.  —  The  amount 
or  value  in  controversy  stated  in  plaintiff's 
complaint  is  the  sole  test  of  federal  jurisdic- 
tion, so  far  as  concerns  courts  of  the  first 
instance.  Eisele  r.  Oddie,  (1904)  128  Fed. 
941.  See  also  Hayne  v.  Woolley,  (1910)  180 
Fed.  573;  Baley  t?.  Woolley,  (C.  C.  A.  1910) 
183  Fed.  1021. 

Plaintiff's  allegations  of  value  govern  in 
determining  the  jurisdiction  of  a  federal  Cir- 
cuit Court  except  where,  upon  the  face  of 
his  o^ni  pleadings,  it  is  not  legally  possible 
for  him  to  recover  the  jurisdictional  amount, 
or  where  such  allegations  are  fraudulently' 
made  for  the  purpose  of  creating  the  juris- 
diction. Smithers  t\  Smith,  (1907)  204  U. 
S.  632,  27  S.  Ct.  297,  51  U.  S.  (L.  ed.)  656; 
Hampton  Stave  Co.  v.  Qardner,  (1907)  154 
Fed.  805,  83  C.  C.  A.  521. 

But  when,  from  the  nature  of  the  action 
as  set  forth  in  plaintiff's  complaint,  there 
could  not  legally  be  a  judgment  for  the 
amount  necessary  to  the  jurisdiction  of  a 
federal  court,  jurisdiction  cannot  attach, 
though  the  damages  are  laid  in  a  larger  sum. 
Vance  r.  W.  A.  Vandercook  Co.,  (1898)  170 
U.  S.  468,  18  S.  Ct.  645,  42  U.  S.  (L.  ed.) 
nil;  Battle  t\  Atkinson,  (1903)  191  U.  S. 
559,  24  S.  Ct.  845,  48  U.  S.  (L.  ed.)  302. 

And  the  federal  courts  are  required  to  take 
note  of  the  fact,  when  it  is  a  fact,  that  the 
plaintiff  cannot,  under  the  allegations  of  his 
petition,  possibly  recover  as  much  as  $2,000. 
and  the  allegations  as  to  the  quantum  of 
damages  must  in  such  case  be  regarded  as 
merely  colorable,  and  made  solely  for  the 
purpose  of  stating  a  case  apparently  within 
the  jurisdiction  of  the  federal  court  as  to 
amount.  Clement  v.  Louisville,  etc.,  R.  Co., 
(1907)   153  Fed.  979. 
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Bat  a  f^eral  oam-t  will  not  dismiss  a  biH 
for  want  of  jiilrisdiction  ^on  denvrrer  on  th« 
grbund  that  the  requisite  juriddictiomil 
aiUcrtint  is  not  involved  in  the  suit  where  the 
bi>l  alleges  that  the  toatter  in  dispitte  texoeeds 
in  value  such  amount,  and  disdofts  mo  facts 
which  contradict  sneh  allegation.  Nofrth 
American  Cold  Storage  Co.  t?.  Ohicago» 
(1067)    151  Fed.  IM. 

On  a  bfi'll  to  <enjohi  publication  of  com- 
plainaiflt's  >biography  in  a  set  of  books,  an 
allegation  that  the  Tvght  infringe  is  wottli 
$2j000  is  f»nirta  'fcAHe  S«i!lcient  to  confer  ju- 
risdiction of  the  subject-matter  on  the  federal 
Cireuit  Oourt,  dn  toe  abscmce  of  proof  that 
the  facts  which  he  gave  for  ptibiication  in 
another  set  of  bodks  were  merely  formal,  or 
Sfocb  as  any  one  might  learn.  Colgate  1?. 
Whfte,  (1916)   1^  'Fed.  882. 

OEn  an  action  to  recover  damages  for  de- 
priving plaintiff  of  rights  seeured  to  him  by 
the  Con^itution  and  laws  of  the  United 
States  tmder  'color  of  a  state  statute  or  law, 
the  iplatntiff  is  not  required  to  allege  tha!t 
d<Hbtada]rt8  adted  maliciously,  and  a  faihtre 
to  do  BO  does  not  authorize  the  court  to  de- 
tentfine  as  inatter  of  la^  tha/t  onlly  nontfitial 
daHntt^  are  recoverable,  and  thtft  th^^ore 
the  action  is  not  within  the  jurisdieHon  of  a 
federal  court.  Briokhouse  17.  Brooks,  (1908) 
165  Fed.  6S4. 

A  matter  in  dispute  Acceding  the  value 
of  $2,000  is  presented  by  a  cross-bill  w^ltich 
seeks  to  recover  a  balance  of  $1,760  due  on  a 
contract  for  the  exchange  (rf  soda  fountaiti 
apparatus,  wh^e  the  orlgtual  bill,  which  was 
dismissed  on  c(»up]tfinant'8  own  motion, 
asked  for  the  cancellation  of  his  agreement 
to  pay  $2^025  ia  consideration  of  the  ex- 
change. Kirby  v,  American  Soda  Fountain 
Co.,  (1904)  194  U.  S.  141,  24  S.  (^.  619,  48 
U.  S.  (L.  ed.)  911. 

Recovery,  —  Under  the  Judiciary  Abt  thfe 
amount  in  dispilte  in  determining  'the  juris- 
diction of  the  court  is  the  tf mount  demanded 
in  good  faith,  and  'not  the  amount  ultimately 
recovered.  Denver  City  Tvamway  'Co.  f?.  Nor- 
ton, (1905)   141  Fed.  699,  78  C.  C.  A.  1. 

The  fcmount  in  dispute  in  an  adtion  for 
damages,  in  'wHidh  the  damans  anre  d^r- 
minable  by  the  jury,  is  suflloidrit  to  give  'h 
federal  c<^urt  jurisdiction,  where  more  than 
$2,000,  exclusive  («f  iiitere^  and  costs,  is  de- 
manded, and  the  facts  alleged  «re  suKsh  as  'to 
justify  the  good  faith  of  such  d^mund.  0.  J. 
Lewis  Meretttttile  Co.  v.  Klepner,  (C.  C.  A. 
1910)  176  Fed.  343. 

Where  a  suit  aigttinst  a  mutual  'benefit  as- 
sociation to  invalidate  an  assessmeift  involved 
a  certificate  ftfr  $2j000  and  benefits,  and  de- 
fendant's allegation  as  to  the  amount  in- 
-volved  was  not  traversed,  it  was  held  thiit  the 
amount  wtts  sufficient  to  confer  ^federal  juris- 
diction, notwithstanding  a  'tended  df  pre- 
mium. Snders  r.  Supreme  Lodge,  etc.,  (1910) 
tl76f5^,882. 

Affgr^gjate  (tf  (AaloM  —  GetiemUy,  —  The 
-value  of  the  matter  in  dispute,  in  a  suit  to 
«et  aiside  judgments  of  a  probate  court  estab- 
'lishfng  claims  againj^t  'the  estate  of  an  in- 
testati,  which  are  a  Hen  on  his  real  property 
inherited   by   complainants,   tm   the   ground 


that  they  were  fraudulently  obtained  hy  Ae- 
fendauts  acting  in  concert,  is  the  Aggitgiit 
amomit  of  the  claims  whose  allowanoe  wM 
procured  in  fufrtiierance  of  the  unlawfvl  teum- 
bination.  McDani^l  i\  Traylor^  'itlff»)  Iff 
U.  S.  415,  25  S.  Ct.  869,  49  U.  ?S.  <L.  «d.) 
533,  reDersing  (1963)  123  Fed.  888;  onwttofti 
appeal  (1809^  212  XJ.  S.  42S,  29  S.  Ct.  843, 
63  U.  S.  (L.  ed.)  684. 

In  a  tmit  by  the  several  ««nMrs  of  water 
riglits  in  a  i^tream,  foinhiig  as  seonplftliiati1» 
f m-  %onveytfnoe  ewly,  to  >en|ioift  tbe  )«Aistriictio]i 
Of  the  stream  xft  the  divorsitfn  leif  wa4«r  ifehere- 
from  by  defendants,  the  Mia^tter  in  4Kspii9be 
mn^t  exceed  $2,000,  eicclueive  ti  linteireat  4ui4 
coots,  as  to  each  complainant,  iin  opdifrlR>;give 
a  federal  court  jurisaict^on.  Eaton  ^  Hoge, 
( W05)  141  Fod.  64,  72  C.  O.  A.  74,  reoefglmf 
186  Fed.  411. 

In  a  suit  brought  in  a  federal  oourt  Ipy 
oredftors  oi  «n  insolvont  oorpimtion  on  w- 
half  of  themselves  and  all  <oVber  oredHots 
similarly  situated,  to  recover  in-onerty  tAeged 
to  belong  to  the  ooiiporxtion,  tiut  tbo  hawe  Ibem 
frandulently  acquired  by  certain  «f  the  ^de^ 
fendants,  where  the  datms  df  sOBe  lof  the 
complainants  eKoeed  $2,006,  Othore  ttmy  join 
although  their  claims  tfre  less  Utasn  HMt 
iiBiouitft.  Stanwood  v.  Wizard,  -(ISOS))  IM 
•Fed.  959. 

Where  county  bonds  were 'owned  by  HRie 
'holders  jointly,  it  was  held  thttt  tfaey  vere 
'entitled  to  join  as  pdailvtiffs  in  a  eutt  thorein 
■in  the  federal  courts,  -and  4hat  the  ndferte 
sum  sued  'for,  and  not  the  'value  ^  the  in- 
terest of  each  party,  con^tnted  the  'flnouift 
In  controversy  for  the  ^tfvpoae  'Of  detemlB- 
Ing  the  court's  jnrisdi^ion.  Thomtto  ir. 
Green  'County,  (CCA.  1968')  1^  f^ed.  889. 

In  an  action  in  a  ifederarl  court  on  sOfOMA 
notes,  the  jurisdictional  amounft  in  'Oonflpo- 
versy  is  the  aggregate  'of  ithe  judgmeift  pn^^ 
for.  Heffner  t?.  Gwynne^Treadwell  Gottoti 
Co.,  (C  C  A.  1«68)  160  !Fed.  685. 

The  undivided  intereots  Of  the  joint  ownen 
and  holders  Of  the  -bonds  and  eoupons  on 
which  suit  is  brought  >nmy  be  united  for  tife 
purpose  of  making  up  the  amount  neeeesarfr 
to  gpve  jurisdiction  to  a  federal  Cireuit 
Court.  Gi'een  Couiity  v,  Thomas,  (1969)  211 
U.  S.  698,  29  S.  Ct.  168,  68  XJ.  S.  (X.  ed.) 
843.  affirming  (C  C.  A.  1908)  159  Fed. '889. 

A  person  holding  claims,  each  betow  thsB 
jurisdictional  amount,  but  ^together  aggregat- 
ing more  than  $2,000,  and  constituting,  ii^en 
so  united,  a  single  cause  of  adtion,  may,  if 
jtermitted  by  the  loeal  rules  of  joinder,  ^bring 
them  all  together  for  determination  into  a 
federal  court.  Hartford  F.  Ins.  Co.  t?.  Brie 
H.  Co.,  (1909)   172  Fed.  899. 

The  aggregate  sum  of  the  possible  penalties 
^ued  for  in  several  actions  'brought  by  the 
United  States  a^ilnst  a  carrier  'under  Act 
June  29,  1906,  eh.  S(594,  84  Stat.  L.  '607,  re- 
quiring the  unloading  of  live  'stock  during 
'transit,  und  consolidated,  is  the  amount  in 
'dispute  for  the  purpose  Of  suflTtalifing  the 
appellate  jurisdiction  Of  the  federal  Supreme 
Court.  Baltimore,  etc.,  H.  'Co.  r.  U.  'S., 
(1911)  220  U.  S.  94,  31  S.  Ct.  368,  T55  U.  S. 
(L  ed.)  384,  modifying  (1908)  169  Fed.  38, 
86  C  C  A.  223. 
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Aggre^ie  mmount  sufficient  —  Wliere  a 
state  railroad  oomnission  istfoted  a  fine  of 
$2,000  on  eacli  of  two  eonnevting  railroads 
for  throngfa  charges  made  on  shipments,  in 
alleged  violation  of  an  order  of  the  commis- 
sion, a  bill  for  an  injunction,  filed  by  the 
osttipanies,  as  joint  oomplainants,  alleging 
sneh  fact,  and  that  the  commission  threat- 
ened and  intended  also  to  enforce  its  said 
order  with  respect  to  future  shipments,  shows 
a  sufficient  value  In  controversy  to  give  a 
federal  court  jurisdiction.  Louisiana  R.  Com- 
mission 9.  Texas,  etc,  R.  Co.,  (1906)  144  Fed. 
68,  75  C.  C.  A.  226. 

Where  oonplainant  sued  to  set  aside  spe- 
cial tax  bills  assessed  against  certain  lots  in 
a  city,  of  which  he  vwned  the  fee^  and  he  was 
the  equitable  owMer  of  other  lots  assessed, 
and  the  tax  bilis  on  all  the  lots  amounted  to 
avBT  tSyOOO,  it  was  held  that  the  federal 
court  had  jurisdiction.  Field  v.  Barber  As- 
phalt Paving  Co.,  (1902)  117  Fed.  925,  modi- 
fied (1904)  194  U.  S.  618,  24  S.  Ct.  784,  48 
U.  S.  (L.  ed.)   1142. 

Where  the  assets  of  an  insolvent  corpora- 
tion proceeded  agakist  under  a  state  statute, 
exclusive  of  interest  and  co»t8,  exceed  $2,000, 
and  the  clasms  of  the  creditors  joined  in  the 
bill  exceed  such  amount,  though  no  creditor 
has  a  ekdm  equal  to  that  amount,  the  juria- 
^Bctlonal  amount  is  sufficient  to  give  a  Cir- 
cuit Court  of  the  United  States  jurisdiction, 
^nes  t.  Mutual  Fidelity  Co.,  (1908)  12S 
Fed.  506. 

Aggregate  umtmni  insuffhief^t.  — -  Where, 
in  a  suit  to  restrain  the  enforcement  of  a 
franchise  tax  against  a  corporation  amount- 
ing to  about  |S,000,  ft  was  averred  that 
$1,I17.(M  of  such  amount  was  claimed  by  the 
state  and  the  balance  by  the  cownties,  cities, 
and  towns  for  local  purposes,  and  the  bill 
was  not  anstainable  in  so  faj*  as  it  afTected 
the  ansount  claimed  by  the  state  <m  the 
gMMmd  that  the  suit  was  really  against  the 
state,  which  could  not  be  sued  without  its 
osasent,  the  amount  of  the  tax  in  cointroversy 
which  reBMined  was  insufficient  to  confer 
lurisdietiovi  en  the  federal  courts.  Coulter 
r.  Fftigo,  (1904)  127  Fed.  912,62  C.  C.  A.  444. 

Claims  or  demands  assigned  for  coillection 
endy,  the  assignors  remsiuing  the  absolute 
owners,  and  paying  pr^  rata  the  expenspes  of 
eotlecUoDr  including  costs  and  attorneys'  fees, 
cannot  be  added  to  the  amosmt  ef  the  as- 
signee's own  claim  to  create  an  amount  in 
^iapute  in  excess  of  $2,000,  for  the  express 
purpose  of  enabling  suit  to  be  brought  in  a 
federal  Cire«tt  Cmnrt.  Woodside  r.  Beck- 
ham, (IHO)  216  U.  S.  in,  30  S.  Ct  367,  54 
U.  S.  (L.  ed.)  408,  affbrming  (1906)  142  Fed. 
617. 

Under  a  state  statute  which  authorized  the 
joinder  of  several  causes  of  action  against 
several  insurance  conrpan^ies  liable  for  a 
single  loss  under  several  polieies,  it  was  held 
that  where,  notwithstanding  such  joinder, 
the  liability  of  each  was  separste,  and'  net 
joint,  the  federal  court  htL^  no  jurisdiction 
of  such  an  action  where  the  alleged  litibility 
of  each  insurance  company  did  not  exc<'p<l 
$2,(XI9.  Wisconsin  Cent.  R.  Co.  r.  Phn?nix 
btt.  Co.,  (I9«d)   TliS  Fed.  989. 


Where  a  purchaser  of  real  estate  executed 
two  vendor's  lien  notes  for  $1,200  each,  otae 
of  wkich  was  transferred  to  eacli  of  the  plain- 
tiffs, and,  not  having  been  paid,  plaintiffs 
joined  in  a  suit  in  the  federal  court  to  recover 
judgBMnt  on  the  ttotes  and  foreclose  the  lien, 
it  was  held  that  the  lien  which  secured  both 
notes  was  but  an  incident  to  the  notes,  and 
that  the  two  notes  could  not  be  added  for  the 
purpose  of  establishing  an  amount  in  contro- 
versy sufficient  to  sustain  federal  jurisdic- 
tion. Troy  Bank  v.  Whitehead,  (1910)  184 
Fed.  932. 

Suits  f«i  iBittnGtisA'  ^  In  a  suit  for  an  w- 
junetion  in  a  federal  court  the  amount  in 
dispute  for  jurisdictional  purposes  is  the 
value  of  the  right  to  be  protected,  and  wliere 
the  requisite  value  is  alleged  and  not  denied 
it  is  immaterial  bow  much,  or  whethe^r  $My, 
actual  loss  has  been  sustained ^  Southern 
Pac.  Co.  r.  Bartine,   (1909)    170  Fed.  721k 

In  a  suit  by  a  railroad  company  in  a  f^ 
eral  court  against  a  number  of  landowners 
to  enjoin  tht%atened  interference  with  its  use 
of  its  right  of  way  through  their  lands^  the 
v«liie  of  the  right  sought  to  be  protected^  and 
oot  the  value  of  the  land  eonstitutinc  the 
rigibt  of  way  across  the  lands  of  drfnanantll, 
constitutes  the  value  in  controversy  for  jurtd- 
dictional  purposes.  LonisviHe,  etc.,  It  Ca. 
r.  vSniitb,  (1904)   128  Fed.  1,  63  C.  C.  A.  1. 

In  a  suit  by  a  carrier  to  restrain  Uw  "  sculp- 
ing" of  noffitransferable  tound-trip  tickets 
issued  at  a  reduced  fare  on  acoount  ol  gath- 
erings e?^pected  to  be  largely  attended  from 
various  parts  of  the  country,  the  vakfs  of  the 
business  so  sought  to  be  protected  determines 
the  Bjnonnt  in  controversy  for  the  purpose  of 
determialng  the  jurisdiction  ol  the  federiad 
court.  I^uisville,  etc.,  R.  Co.  v.  BitAermftu, 
( 1900)  144  Fed.  34,  75  C.  C.  A.  192v  mffirmHl 
(1907)  207  U.  8.  205>  28  S.  Ct.  91,  6^  U.  «. 
(L.  ed.>  171 ;  Texas,  etc.,  R.  Co.  «.  Bit^ernMni, 
(1906)    144  Fed.  46,  7*  C.  C.  A.  29i, 

A  suit  for  an  hrjunetion  to  prot»«l  u 
claimed  property'  right,  fiom  which  It  is  al- 
leged and  shown  that  complainant  reallifed 
$30,000  per  year,  and  wMch  right  is  dedied 
by  defendant,  invclves  a  sufficient  amoMitt  to 
be  witliin  the  jurisdiction  of  a  federal  cs«rt. 
Chicago  BoR*rd  of  Trade  f.  Ollu  Otrnmisaion 
Ce.,  (1906)  145  Fed.  28,  78  C.  C.  A.  28,  t^ 
versing  (1903)  121  Fed.  1012;  Chicago  6oai4 
of  Trade  t?.  Donovan  Commission  Cd ,  ( lOOt) 
146  Fed.  31,  76  C.  C.  A.  16. 

In  a  suit  by  a  member  of  a  nonstock  odr- 
poratiom  to  restrain  alh^ged  Hlegal  aind  vUra 
«ir«s  action  by  its  governing  body,  the 
amount  involved,  for  jurisdictiomil  pUi^Mwes, 
is  the  vaHie  of  the  rights  soug^it  to  be  pro'- 
tected;  and  a  federal  court  hns  jurisdiction 
where  it  is  shown  by  the  hi  HI  that  the  mi»- 
management  complained  of,  yf  n6t  restrained, 
will  result  in  the  crenti«)n  ef  debts,  attid  may 
result  in  the  loss  of  the  corporatfoni^s  Prop- 
erty, which  largely  exceeds  in  vahK  the  furis- 
dictienaf  amount.  McKee  v.  Chautaaqua  As- 
sembly, (1903)  I124>  Fed.  808,  d/^metf  (lr9l>4) 
130  Fed.  «S6,  65  C.  C.  A.  8. 

In  a  suit  to  enjoin  the  enforcement  ol  an 
ordSnance  iinpositig  a  license  tanc  oft  eenih 
plainant's  business,  a^tleged  to  be  pTohii 
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the  ^amount  in  controversy)  for  the  purpose 
of  determining  the  jurisdiction  of  a  federal 
court,  is  the  value  of  such  business.  Humes 
i>.  Little  Rock,   (1808)    138  Fed.  029. 

In  a  suit  to  restrain  certain  voluntary 
labor  organizations,  and  officers  and  members 
of  the  same,  from  interfering  with  the  busi- 
ness of  complainant,  the  amount  in  dispute 
for  the  purpose  of  determining  the  jurisdic- 
tion of  a  federal  court  is  the  value  of  com- 
plainant's right  to  conduct  its  business,  and 
an  allegation  in  the  bill  that  complainant 
will  be  damaged  by  the  acts  of  defendants 
in  a  sum  exce^ing  $2,000  is  sufficient  to  con- 
fer jurisdiction.  Rocky  Mountain  Bell  Tele- 
phone Co.  t\  Montana  Federation  of  Labor, 
(1007)   156  Fed.  809. 

A  bill  by  the  owner  of  a  number  of  tugs 
and  barges  employed  in  navigation  which  re- 
quired them  to  pass  through  defendant's 
canal  to  enjoin  defendant  from  enforcing  cer- 
tain alleged  illegal  regulations  and  charges 
states  a  cause  of  action  in  the  nature  of  a 
continuing  trespass,  and  where  it  shows  that 
complainant  is  subjected  to  charges  owing 
to  such  exactions  amounting  to  some  $1,600 
per  year,  it  discloses  a  sufficient  amount  in 
dispute  to  give  a  federal  court  jurisdiction. 
Chesapeake,  etc..  Canal  Co.  t*.  Gring,  (C.  C. 
A.  1908)   150  Fed.  662. 

The  jurisdictional  amount  involved  in  a 
suit  brought  by  the  New  York  Cotton  Ex- 
change to  enjoin  the  defendant  from  receiving 
and  using  quotations  of  sales  on  such  ex- 
change until  he  shall  have  acauired  the  right 
to  receive  them  from  the  exchange,  or,  with 
its  consent  and  approval,  from  one  of  the 
telegraph  companies  authorized  to  distribute 
them,  IS  to  be  measured  by  the  value  to  the 
exchange  of  the  right  to  control  the  quota- 
tions, and  not  by  the  rate  paid  by  the  defend- 
ant under  his  contract  with  the  telegraph 
company  furnishing  him  with  such  quota- 
tions. Hunt  t?.  New  York  Cotton  Exch., 
(1907)  205  U.  8.  322,  27  S.  Ct.  629,  61  U.  S. 
(L.  ed.)  821,  ai^rming  (1906)  144  Fed. 
611. 

In  a  suit  to  enjoin  the  wrongful  and  un- 
lawful interference  with  complainant's  busi- 
ness, the  amount  in  controversy,  for  th«  pur- 
pose ol  the  jurisdiction  of  a  federal  court,  is 
the  value  of  the  right  sought  to  be  protected, 
and  a  general  averment  in  the  bill  that  the 
value  of  the  matter  in  dispute  exceeds 
$25,000,  together  with  further  allegations, 
showing  the  extent  of  complainant's  business 
which  has  been  interfered  with,  and  which 
will  be  interfered  with  in  the  future,  unless 
protected  by  injunction,  tending  to  show  that 
the  value  of  such  right  sought  to  be  protected 
in  the  future  largely  exceeds  $2,000,  are  suffi- 
cient, when  not  denied,  to  give  the  court  ju- 
risdiction. Evenson  t?.  Spaulding,  (1007)  150 
Fed.  517,  82  C.  C.  A.  263,  9  L.  R.  A.  N.  S. 
904,  affirming  (1906)   149  Fed.  913. 

Where,  in  a  suit  in  a  federal  court  to  en- 
join the  enforcement  of  a  municipal  smoke 
ordinance,  complainant  alleged  that  it  was 
a  foreign  corporation,  and  that  the  amount 
involved  was  largely  in  excess  of  $2,000.  ex- 
clusive of  interest  and  costs,  it  was  held  that 
.the  bill  sufficiently  showed  the  jurisdiction 


of  the  federal  courts.  Glucose  Refining  Ck>. 
t\  Chicago,  (1905)   138  Fed.  209. 

In  a  suit  to  enjoin  the  maintenance  of  a 
nuisance,  the  matter  in  dispute,  for  the  pur- 
pose of  determining  the  jurisdiction  of  a  fed- 
eral court,  is  not  the  damage  resulting  to 
complainant  from  the  alleged  nuisance,  but 
the  right  of  defendant,  to  maintain  the  same, 
and  the  value  of  such  right  determines  the 
amount  in  controversy.  American  Smelting, 
etc.,  Co.  r.  Godfrey,  (C.  C.  A.  1907)  168  Fed. 
225,  14  Ann.  Cas.  8. 

A  suit  by  a  minority  stockholder  to  re- 
strain a  misapplication  of  corporate  funds 
is  brought  in  right  of  the  corporation,  and 
the  amount  involved,  for  the  purpose  of  deter- 
mining th€  jurisdiction  of  a  federal  court,  is 
the  value  of  the  right  of  the  corporation 
sought  to  be  protected,  and  not  the  value  of 
complainant's  interest  therein.  Larabee  r. 
Dolley,  (1909)    175  Fed.  365. 

A  suit  by  a  stockholder  in  a  banking  cor- 
poration for  an  injunction  to  restrain  the  ac- 
ceptance by  the  bank  of  the  provisions  of  the 
bank  guaranty  law  of  Kansas  (Laws  1909, 
ch.  61),  which  contemplates  a  continuing 
course  of  business  and  an  initial  and  annual 
deposit  of  money  by  the  bank  with  the  state 
treasurer  aggregating  more  than  $2,000, 
which  fund  may  be  used  by  the  state  in  pay- 
ing losses  of  other  banks,  involves  a  suffi- 
cient amount  to  give  a  federal  court  juris- 
diction. Larabee  v.  Dollev,  (1909)  176  Fed. 
365. 

Under  a  state  law  which  permits  any  num- 
bers of  persons  whose  burdens  as  taxpayers 
may  be  increased  thereby  to  join  in  a  suit 
to  enjoin  the  unauthorized  expenditure  of 
public  money  by  state  officers,  the  value  of 
the  right  sought  to  be  protected  from  inva- 
sion, and  not  the  loss  which  may  result  to 
each  separate  complainant,  measures  the 
amount  in  controversy  for  the  purposes  of 
federal  jurisdiction.  Larabee  v.  Dolley, 
(1909)   176  Fed.  365. 

To  restrain  collection  of  taxes.  — In  a  suit 
by  an  educational  corporation  to  restrain  pub- 
lic officers  from  levying  and  collecting  taxes 
upon  its  property  under  an  alleged  exemp- 
tion to  its  charter,  the  value  of  the  matter 
in  dispute  for  the  purpose  of  determining 
the  jurisdiction  of  a  federal  court  is  not  lim- 
ited to  the  amount  of  the  particular  tax 
which  has  been  or  is  threatened  to  be  levied, 
but  is  the  value  of  the  right  to  the  exemption 
claimed.  Whitman  College  v,  Berryman, 
(1907)   156  Fed.  112. 

A  suit  to  enjoin  the  enforcement  of  a  tax 
levied  on  lands  under  authority  of  a  state 
by  the  sale  of  timber  from  such  lands,  where 
it  is  not  alleged  that  the  tax  is  illegal,  but 
merely  that  it  was  erroneously  levied,  is  not 
a  suit  to  remove  a  cloud  on  title,  and  the 
amount  involved  for  the  purpose  of  determin- 
ing the  jurisdiction  of  a  federal  court  is  the 
amount  of  the  tax,  and  not  the  value  of  the 
land.  Douglas  Co.  v.  Stone,  (1903)  191  U. 
S.  667,  24  S.  Ct.  843,  48  U.  S.  (L.  ed.)  301, 
affirming   (1901)    110  Fed.  812. 

Where  suit  was  brought  against  a  tax  col- 
lector to  enjoin  the  collection  of  certain 
taxes,  the  amount  of  which  was  less  than 
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$2,000,  the  case  was  Dot  within  the  jurisdic- 
tion of  a  federal  court.  Turner  t\  Jackson 
Lumber  Ca,  (C.  C.  A.  1908)   159  Fed.  926. 

The  Circuit  Court  has  no  jurisdiction  of  a 
suit  to  restrain  the  enforcement  of  a  per- 
sonal state  tax  amounting  only  to  $80, 
though  the  tax  constitutes  a  cloud  on  the 
complainant's  title  to  realty  the  value  of 
which  exceeds  $2,000.  Pumell  r.  Page, 
(1903)    128  Fed.  496. 

\bl  ejectment  to  recover  possession  of  land, 
including  a  mill  site  with  the  mill  thereon, 
the  amount  in  controversy  to  sustain  federal 
jurisdiction  is  not  the  value  of  the  whole 
property  which  plaintiff  claimed  as  described 
in  his  complaint.  Butters  r.  Carney,  (1904) 
127  Fed.  022. 

In  an  action  of  ejectment  in  a  federal  court 
to  recover  a  tract  of  land  alleged  to  be  of 
greater  value  than  $2,000,  the  court  is  not 
ousted  of  jurisdiction  because  the  defendant 
by  his  answer  disclaims  as  to  all  except  a 
portion  of  the  tract  which  is  of  less  value. 
Way  p.  Clay,   (1904)   140  Fed.  352. 

In  a  suit  for  an  accounting  by  a  surviving 
partneiy  the  amount  in  controversy  is  the 
value  of  the  entire  partnership  property,  and 
where  that  exceeds  $2,000  it  is  sufficient  to 
sustain  the  jurisdiction  of  a  federal  court. 
Aoffers  v,  Lawton,  (1908)   162  Fed.  203. 

&  an  action  of  unlawful  detainer  the  fed- 
eral court  in  Arkansas,  by  analogy  to  the  re- 
quirements of  Sand.  &  H.  Dig.,  ch.  70,  sec. 
3449,  requiring  as  a  preliminary  to  the  issu- 
ance of  a  writ  of  possession  a  bond  in  double 
the  amount  of  two  years'  rent,  will,  in  deter- 
'  mining  the  value  of  possession  as  affecting 
its  jurisdiction,  regard  the  amount  in  con- 
troversy as  a  sum  double  the  amount  of  the 
rent  of  the  premises  detained  for  two  years. 
Battle  x>.  Atkinson,  (1903)  191  U.  S.  559,  24 
S.  C\,  845,  48  U.  S.  (L.  ed.)  302,  affirming 
(19u2)    115  Fed.  384. 

A  creditors'  suit  brought  by  two  complain- 
ants, one  of  whom  has  a  judgment  on  which 
more  than  $2,000  is  due,  exclusive  of  interest 
and  costs,  to  subject  property  of  greater 
value  than  $2,000,  involves  an  amount  suffi- 
cient to  confer  jurisdiction  on  a  federal  court, 
although  the  claim  of  the  other  complainant 
is  less  than  that  amount.  Huff  v,  Bidwell, 
(1907)   151  Fed.  503,  81  C.  C.  A.  43. 

In  a  suit  by  a  stockholder  on  behalf  of  him- 
self and  other  stockholders  to  secure  the  dis- 
tribution of  a  fund  belonging  to  a  dissolved 
corporation,  the  entire  fund  is  the  amount 
in  controversy  for  the  purpose  of  determining 
the  jurisdiction  of  a  federal  court.  Kent  r. 
Honsinger,  (1909)   167  Fed.  610. 

In  a  auit  by  a  railroad  company  to  quiet 
title  to  a  specific  portion  of  its  right  of  way 
which  lies  more  than  100  feet  from  its  tracks, 
and  has  never  been  used  in  the  operation  of 
its  road,  the  amount  in  dispute  for  the  pur- 
pose of  determining  the  jurisdiction  of  a 
federal  court  is  the  value  of  the  land  in  con- 
troversy, and  not  the  value  of  the  company's 
right  to  operate  its  road.  Union  Pac.  R.  Co. 
p.  Cunningham,   (1909)    173  Fed.  90. 

Pleading.  —  Where  the  declaration  in  a  suit 
in  the  federal  courts  contained  the  common 
counts  and  a  special  count,  each  alleging  the 


amount  in  controversy  to  be  $5,000,  and  a 
verdict  was  directed  in  favor  of  plaintiff  for 
more  than  $2,000,  it  was  held  that  the  neces- 
sary jurisdictional  amount  sufficiently  ap- 
peared. Chicago  State  Bank  t\  Cox,  (1906) 
143  Fed.  91,  74  C.  C.  A.  285. 

In  an  action  between  citizens  of  different 
states  in  a  Circuit  Court  of  the  United  States, 
where  the  complaint  contains  the  requisite 
allegations  respecting  the  amount  in  cohtro- 
versy,  jurisdiction  is  not  defeated  because 
other  matters  stated  in  the  complaint  have  a 
tendency  to  show  that  that  allegation  is  not 
well  founded,  unless  they  are  such  as  to 
create  a  legal  certainty  of  that  conclusion. 
Henry  r.  Colorado  Farm,  etc.,  Co.,  (C.  C.  A. 
1908)    164  Fed.  986. 

It  is  not  essential  that  a  bill  in  a  federal 
court  should  state  the  amount  or  value  in 
controversy,  if  it  appears  to  be  within  the 
jurisdictional  limit,  from  the  allegations  of 
the  bill,  or  otherwise  from  the  record,  or  from 
evidence  taken  in  the  case  before  the  hearing 
of  objections  to  the  jurisdiction.  Robinson 
V.  Suburban  Brick  Co.,  (1904)  127  Fed.  804, 
62  C.  C.  A.  484. 

Where  a  bill  in  the  federal  courts  to  enjoin 
the  business  of  buying  and  selling  nontrans- 
ferable railroad  tickets  alleged  that  the  value 
of  the  business  sought  to  be  protected 
amounted  to  $5,000,  exclusive  of  interest  and 
costs,  such  averment  will  be  treated  as  prima 
facie  true  for  the  purpose  of  sustaining  the 
court's  jurisdiction,  notwithstanding  an  alle- 
gation in  the  answer  that  the  amount  in  con- 
troversy is  less  than  $2,000,  until  defendant 
has  sustained  the  burden  of  affirmatively 
showing  that  the  requisite  jurisdictional 
amount  is  wanting.  Penusvlvania  Co.  r.  Bay, 
(1906)    138  Fed.  203. 

A  bill  to  enjoin  defendants  from  diverting 
the  waters  of  a  stream  in  violation  of  com- 
plainant's prior  right  thereto,  which  is  al- 
leged to  be  of  the  value  of  $2,000,  and  also 
to  recover  damages,  in  the  sum  of  $2,500, 
alleged  to  have  been  sustained  by  complain- 
ant by  reason  of  the  joint  action  of  defend- 
ants in  diverting  such  waters,  shows  the 
amount  in  controversy  to  be  sufficient  to  give 
a  federal  court  jurisdiction.  Morris  v.  Bean, 
(1903)    123  Fed.  618. 

But  an  averment  in  a  bill  in  equity  in  a 
federal  court  that  the  amount  or  value  in 
controversy  exceeds  $2,000,  exclusive  of  in- 
terest and  costs,  does  not  give  the  court 
juriscliction,  unless  sustained  by  proof,  where 
it  is  put  in  issue,  and  such  issue  may  be 
taken  by  answer.  Oregon  R.,  etc.,  Co.  r. 
Shell,  (1903)  125  Fed.  970,  affirmed  on  re- 
hearing  (1904)    143  Fed.  1004. 

A  bill  to  recover  an  interest  in  lands  of  a 
decedent,  in  which  the  only  allegation  with 
respect  to  the  amount  or  value  in- controversy 
is  that  "  complainants  are  informed  and  be- 
lieve that  the  whole  of  said  lands  .  .  .  arc 
worth  $12,000,  and  the  amount  demanded  by 
them  herein  is  more  than  $2,000,"  is  argu- 
mentative, leaving  the  court  to  make  a  calcu- 
lation, and,  therefore,  does  not  meet  the 
statutory  requirement  to  give  a  federal  court 
jurisdiction.  Dupree  t*.  Leggette,  (1905)  140 
Fed.  776. 
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A  eomplaint  alYesing  that  plaintiff  em- 
ployed defendant  to  k>cate  him  on  a  half  sec- 
tion of  gOTernment  land,  which  he  entered 
under  the  Homestead  and  Timber  Acts,  for 
"Which  service  he  paid  defendant  $200,  and 
seeking  to  recover  damages  for  false  and 
frandulent  representations  as  to  the  quantity 
and  quality  of  timber  on  such  land,  >does  not 
state  a  cause  of  action  for  the  recovery  of 
damages  beyond  the  amount  paid  defendant, 
if  there  can  be  any  recovery,  and  the  action 
is  not  within  the  jurisdiction  of  a  federal 
court,  although  the  damages  are  laid  in  a 
sum  exceeding  the  jurisdictional  amount. 
Wines  r.  Cobb  Real  Estate  Co.,  (1904)  128 
Fed.  198. 

In  an  action  of  ejectment,  where  no  special 
acts  of  damage  are  averred  in  the  declara- 
tion, the  damages  recoverable  are  nominal 
only,  and  the  amount  of  damages  laid  in  the 
ad  iamfiMLm  clause  cannot  avail  to  give  a 
federal  court  jurisdiction  where  the  value  of 
the  land  is  insufficient.  Way  r.  Clay,  (1904) 
140  Fed.  362. 

A  complaint  for  injunction  alleging  that 
complainant's  trade  name  is  worth  in  excess 
of  ^5,000;  that  defendant's  acts  are  calcu- 
lated to  deceive  and  mislead  intending  pur- 
chasers of  complainant's  product,  fo  its 
''great  loss,  injury,  and  damaee,"  and  that 
unless  defendant's  acts  are  checked  the  repu- 
tation of  complainant  will  still  further  suffer 
great  and  irreparable  damage,  does  not  show 
jurisdiction  in  the  federal  court,  as  it  cannot 
be  assumed  that  the  trade  name  will  be 
destroyed,  or  that  complainant's  damages  are 
in  excess  of  $2,000.  Winchester  Repeating 
Arms  Co.  p.  Butler,  (1904)  128  Fed.  976.     ^ 

IV.  Suits  Abisino  undeb  the  Constitution, 
Laws,  ob  Tbeaties  of  the  United  States. 

State  courts  may  exercise  concurrent  jurifl- 
diction  with  the  federal  courts  in  cases  aris- 
ing under  the  Constitution,  laws,  and  treaties 
of  the  United  States,  unless  exclusive  juris- 
diction has  been  expressly  or  by  necessary 
implication  conferrea  on  the  federal  courts, 
^a?  p.  Martin,  (1910)  180  Fed.  209;  St. 
Louis,  etc.,  R.  Co.  r.  Hesterly,  (Ark.  1911) 
135  S.  W.  874, 

Case  arising  under  the  laws  of  the  United 
States  —  Oenerally.  —  An  action  to  enforce 
a  riffht,  the  existence  of  which  depends  upon 
an  Act  of  Congress,  necessarily  involves  the 
construction  and  application  of  the  federal 
statute,  and  is  within  the  jurisdiction  of  the 
federal  courts.  Calhoiui  r.  Central  of  Georgia 
R.  Co.,   (1910)  7  Ga.  App.  628,  (t7  S.  E.  274. 

A  federal  Circuit  Court,  having  properly 
obtained  jurisdiction  of  a  suit  by  reason  of 
the  federal  questions  set  up  by  the  bill,  has 
the  right  to  decide  all  questions  in  the  case, 
even  though  it  decides  the  federal  questions 
adverselv  to  the  party  raising  them,  or  even 
if  it  omits  to  decide  them  at  all,  but  decides 
th«  case  on  local  or  state  questions  only. 
Slier  V,  Louisville,  etc.,  R.  Co.,  (1909)  213 
U.  S.  175,  29  S.  Ct.  451,  53  U.  S.  (L.  ed.) 
753;  Siler  v.  Illinois  Cent.  R.  Co.,  (1909) 
213  U.  S.  199,  29  S.  Ct.  458,  63  U.  S.  (L.  ed.> 
760. 


iSfiif#  inrolrinff  taxation  of  federal  bonds.  — 
A  federal  court  has  jurisdiction  of  a  suit  to 
enjoin  an  assessment  where  the  question  in- 
volved Is  the  right  of  the  taxpayer  to  an  ex- 
emption on  account  of  United  States  bonds 
owned  by  him,  regardless  of  the  eitieensbip 
of  the  parties;  and,  having  such  jurisdietlon, 
it  may  adjudicate  other  questions  Involved  !n 
the  case,  although  it  decides  the  federal  «Qe»- 
tion  adversely  to  complainant.  People's  Bav. 
Bank  r.  Layman,  (1905)   134  Fed.  635. 

8uit  to  enjoin  the  enforcement  of  eehedulo 
0/  freight  rates  pending  decision  by  interstate 
commerce  commission,  —  A  suit  in  equity 
against  a  railroad  company  to  enjoin  the 
enforcement  of  a  schedule  of  freight  rates 
which  has  been  filed  by  defendant  with  the 
interstate  commerce  coramiseion,  and  which 
is  alleged  to  be  unjust  and  unreasonable, 
until  the  legality  of  such  rates  can  be  passed 
upon  by  the  commission,  is  one  arising  under 
the  laws  of  the  United  States  and  for  the  en- 
forcement of  such  laws,  of  which  the  federal 
courts  have  exclusive  jurisdiction.  Kalispell 
Lumber  Co.  r.  Great  Northern  R.  Co.,  (19€7) 
157  Fed.  845. 

Right  of  icay  under  federal  statute.  —  A 
bill  by  a  railroad  company,  allegii^  that  it 
acquired  a  right  of  way  for  its  road  over 
government  lands  under  a  federal  statute, 
and  is  proceeding  to  construct  its  road  there- 
on, but  did  not  complete  the  same  withhi  the 
time  limited  by  the  Act,  and  that  defendant, 
claiming  that  its  rights  have  thereby  been 
forfeited,  has  taken  possession  of  a  portion 
of  such  right  of  way,  presents  a  queetHm  un- 
der the  laws  of  the  United  States.  Columbia* 
Valley  R.  Co.  t\  Portland,  etc.,  R.  Co.,  (C.  C. 
A.  1908)  162  Fed.  603. 

7^  federal  Employer's  Liability  Act  (Act 
of  April  22,  1908,  ch.  149,  see.  2,  35  Stat  L. 
65,  66,  1909  Supp.  Fed.  Stat.  Annot.  684, 
which  makes  common  carriers  by  railroad 
within  the  territories  of  the  United  States 
liable  for  injuries  to  employees  as  therein 
stated,  supersedes  the  common  law  in  the  ter- 
ritories with  respect  to  such  liability,  and 
any  cause  of  action  within  its  terras  is  neces- 
sarily one  arising  under  a  law  of  the  United 
States,  and  on  that  ground  within  the  juris- 
diction of  a  federal  Circuit  Court,  where  the 
requisite  amount  is  involved.  Cound  v,  Atohi- 
son,  etc.,  R.  Co.,  (1909)  173  Fed.  527;  Clark 
r.  Southern  Pac.  Co.,  (1909)  175  Fed.  122. 

Water  privileges.  —  One  who  has  acquired 
a  right  to  the  use  of  water  from  a  stream 
flowing  through  public  land  for  domestic  or 
irrigation  purposes,  in  accordance  with  the 
laws  of  the  state,  is  protected  therein  by 
R.  S.  sees.  2339,  2340,  7  Fed.  Stat.  Annot. 
1090,  1096,  and  the  jurisdiction  of  a  federal 
court  to  determine  the  conflicting  rights  of 
parties  is  not  affected  by  the  fact  that  their 
lands,  and  their  points  of  diversion  of  the 
water,  are  in  diiferent  states.  Anderson  r. 
Bassman,  (1905)  140  Fed.  14. 

Title  to  allotments  to  Indians.  —  State 
courts  were  not  given  jurisdiction  of  contro- 
versies necessarily  involving  a  determination 
of  the  title,  and  incidentally  of  the  right  to 
the  possession,  of  Indian  allotments  while 
the  same  were  held  in  trust  by  the  United 
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States,  br  the  pitTvisien  of  Ae^  ol  Aiig^  19, 
1894,  ch.'29a  28  Stat.  L.  286^  detefatitig  ta 
tbe  federal  Cirewt  Omrla  tii«  power  to  de- 
tennijie  sneif  flpwstlom,  snico  tne  pufpoe^  of 
tinrt  Act  to  continue  the  exelttnve  federaf 
control  OTer  dfsptitea  eonoernkig  allototenta 
which,  prior  tor  that  Act,  eovm  only  have 
been  dedded  by  the  secretary  of  the  hiterior, 
is  manifested  by  ita  provision  that  a  judg- 
ment or  decree  m  any  sncK  eontroversy  shall 
be  certified  by  the  cQort  to  the  secretary  of 
the  interior,  and  by  the  provision  of  Act  ol 
Feb.  6,  1901,  eh.  217,  31  Stat.  L.  im,  that  in 
sveh  suits  "the  parties  thereto  shall  be  the 
claimant  as  phtintiif  and  the  United  States 
as  party  Mendant."  McKay  v.  Kalyton, 
(1967)  264  U.  a  458,  2T  S.  Ct.  346,  51  U.  S. 
(L.  ed>  566,  rtvvrmnff  (1964)  45  Ore.  116, 
74  Pac.  4OT,  78  Pac.  9». 

Me  lairs  enaeied  by  a  terrHory  snbject  to. 
disapproyal  by  Cbngress  are  not  htws  of  the 
Ulutira  States,  and  a  suit  arising  undier  them, 
aa  where  a  corporation  ocgani^  under  them 
iff  a  party  to  the  suit,  does  not  arise  uadier 
the  laws  of  the  United  States,  and  a  federal 
eonrt  has  no  jurTS<(9ction  on  that  ground. 
Maxwell  p.  Federal  GoH,  etc.,  Co.,  (C.  C.  A. 
>967i  150  Fed.  116. 

Suit  imder  state  laws,  —  A  suit  by  citizens 
and  taxpayers  of  Kansas,  und\er  a  state  law, 
to  enjoin  tile  alleged  illegal  expenditure  of 
puhlie  money  by  {nRoers  of  the  state^  which 
will  increase  the  burden  of  taxation,  cannot 
be  maintained  in  a  federal  court,  where  the 
alleged  illenlity  does  not  arise  under  anr 
law  of  the  United  States^  Larabee  v^  IX)]- 
1^,  (1909)   175  Fed.  M5. 

Division  of  state  into  congrest/ionat  dis- 
tricts, —  While  the  power  to  6x  the  number 
of  representatives  in  Congress  and  to  appor- 
tion then  ansoag  the  several  states  is  vested 
in  Congress,  tbe  power  to  divide  a  state  into 
congressienat  distrrcts  for  the  election  of 
representatives  resides  in  the  legislature  of 
tlie  state,  and  the  question  whether  a  county 
ia  lawfully  induded  in  a  congressional  dis- 
trict, where  it  waa  placed  by  an  act  of  th^^ 
legislature,  does  not  depend  on  the  construe- 
tiott  of  any  law  of  the  United  States,  so  as 
to  give  a  federal  court  jurisdiction  of  a  sidt 
for  its  detemination,,  but  upon  the  validity 
of  the  act  of  the  legislature,  which  is  a 
qiMStioB  for  determination  by  the  state 
oourta.  Anthony  v.  Burrow,  (1904)  129  Fed. 
783. 

In  a  suit  to  enjoin  the  enforcement  of  city 
ordinanees,  federal  jurisdiction  cannot  be 
predicated  on  an  allegation  that  in  passing 
the  ordinances  the  city  exceeded  its  charter 
powers;  such  onestion  being  one  for  the  de- 
termination of  the  state  courts.  Olueose 
Refining  Co.  9.  Chicago,  (1905)  138  Fed. 
206. 

8uii  aaainst  stofte  fudge.  —  A  statement  ol 
claim  which  seeits  to  recover  damages  for 
acts  of  defendant  done  in  his  capacity  as 
judge  of  a  state  eonict  does  not  raise  a  federal 
question,  and,  where  there  is  no  diversity  of 
dtizenship^  a  Circuit  Coort  of  the  United 
9tatea  is  without  jurisdiction,  and  it  is  its 
duty,  on  r-otion  therefor,  to  dismiss  the'  suit. 
Kiimey  v.  Mitchell,  (1965)   138  Fed.  270. 


AoHon^  fop  fittse  imprisonment,  —  A  com- 
plaint which  alt^ge9  thai  defendanta  entered 
into  a  conspiracy  by  unlawful  means  to  de- 
prive  plaintifi  of  his  Mb«rty  and  property, 
and  that  they  unlawfully,  forcibly,  and  with- 
out due  process  of  law  caused  his  arrest  and 
confinement  in  a  state  Insane  asylum,  states 
a  cause  of  action  for  false  imprisonment,  not 
involring  any  federal  question,  and  whieh  it 
is  the  province  of  the  state  and  not  the  fed- 
eral courts  to  redress.  Marten  v.  Holbrook, 
(I967>  157  Fed.  716. 

-  Svdt  against  atata  —  GeneraU^,  —  No  suit 
can  be  maintained  in  the  courts  of  the  United 
States  against  the  officers  of  a  state,  when 
the  state,  though  not  named  in  the  pleadings, 
ils  the  real  party  against  whcMn  the  relief  is 
asked,  and  against  whom  the  judgment  will 
operate.  Western  Union  Tel.  Co.  v.  Anirewa, 
(1907)  154  FM.  95. 

Where  a  state  statute  provides  that  suita 
to  recover  penalties  for  its  violation  shall  be 
brought  in  the  name  of  the  state  by  direction 
of  the  governor,  the  governor  acts  thereunder 
oiicialfy  as  executive  officer  of  the  state  hav- 
ing a  discretionary  power,  and  a  suit  to  enjoin 
him  from  exercising  such  power  is  one 
against  the  state,  of  which  a  federal  court  is 
without  jurisdiction  under  the  Eleventh  Con- 
stitutional Amendment.  Central  of  Gkorgia 
R.  Co,  9.  McLendon,  (1907)  157  Fed.  961. 

No  waiver  by  the  state  of  its  constitutional 
Immunity  from  a  suit  in  a  federal  court  to 
set  aside  the  title  of  the  state  to  lands  sold 
for  unpaid  taxes  can  be  gathered  from  the 
provision  of  a  statute  which  makes  the 
auditor-general  a  party  defendant  to  all 
actions  or  proceedings  to  set  aside  a  sale  for 
delinquent  taxes  on  lands  held  as  state  tax 
lands,  or  which  have  been  sold  as  such,  or 
which  have  been  sold  at  annual  tax  sales, 
since  the  statute  makes  such  requirements 
with  reference  to  procedure  and  costs  as  to 
indicate  that  the  legislature  had  in  mind  only 
proceedings  in  the  state  courts.  Chandler 
r.  Dix,  (1964)  194  U.  S.  590,  24  S.  Ct.  766, 
48  U.  S.  (L.  ed.)   11291 

A  suit  by  a  corporation  to  restrain  ihe 
state  ftttomey-ffeneral  from  instituting  a  suit 
i«  the  name  of  the  state  to  forfeit  the  cor- 
poration'is  charter  is  in  effect  a  suit  against 
the  state,  and  is  not,  therefore,  within  the 
jurisdiction  of  the  federal  courts.  Morenei 
Copper  Co.  r.  Freer,  (1903)  127  Fed.  199. 

A  state  board  of  equalization  which  is  re- 
quired to  "  adjust  and  equalize  the  valuation 
of  real  and  personal  property  among  the  sev- 
eral counties  in  the  state,*^  is  a  tribunal 
eharged  with  duties  as  an  agency  of  the 
slate,  in  the  performance  of  which  judgment 
must  be  exercised  by  its  members,  and  a  suit 
against  them  to  compel  them  to  raise  the 
valuation  of  the  property  in  a  county  is  one 
against  the  state,  within  the  meaning  of 
the  Eleventh  Constitutional  Amendment,  of 
which  a  federal  eourt  is  without  jurisdiction. 
U.  S.  V,  Hadley,  0969)   171  Fed.  118. 

Where  the  valuation  of  a  corporation^a 
franchise  has  been  made  by  a  state  board, 
and  the  auditor  has  given  final  notice  thevo- 
of  before  suit  was  brought  against  him  in  his 
olReial  capacity  to  restrain  the  collection  of 
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such  tax,  a  bill  is  not  maintainable  as  to  the 
part  of  the  tax  due  the  state,  since  as  to  it 
the  bill  would  be  in  effect  against  the  state, 
which  is  not  subject  to  suit  without  its  con- 
sent. Coulter  r.  Weir,  (1904)  127  Fed.  897, 
62  C.  C.  A.  429. 

A  suit  in  equity  against  officers  of  a  state 
to  restrain  them  from  instituting  judicial 
proceedings  in  the  courts  of  the  state  to  en- 
force a  statute  alleged  to  be  unconstitutional 
is  in  fact  a  suit  against  the  state,  which  a 
federal  court  is  prohibited  from  entertaining 
by  the  Eleventh  Amendment  to  the  Constitu- 
tion. Hutchinson  v.  Smith,  (1905)  140  Fed. 
982. 

The  existing  relation  of  debtor  and  creditor 
between  the  state  of  South  Carolina  and  the 
vendors  of  liquor  under  the  state  dispensary 
Acts  was  not  so  altered  by  the  winding-up 
Act  of  Feb.  16,  1907,  providing  for  the  ap- 
pointment of  a  commission  to  close  out  the 
state  dispensary  business  and  turn  over  to 
the  state  treasury  the  surplus  funds  remain- 
ing after  liquidating  and  paying  claims  out 
of  the  state  assets,  as  to  enable  a  federal 
Circuit  Court  to  take  jurisdiction  of  a  bill 
filed  by  such  vendors,  which  seeks  to  enjoin 
the  commission  from  disposing  of  the  fund 
until  their  claims  are  paid,  and  asks  for  the 
appointment  of  a  receiver,  on  the  theory  that, 
by  such  statute,  the  assets  of  the  dispensary 
were  placed  in  the  hands  of  the  commission 
as  a  trust  fund  for  the  benefit  of  all  creditors 
having  valid  claims  against  such  fund,  which 
they  are  entitled  to  enforce  by  judicial  action 
against  the  commission,  without  the  presence 
of  the  state  as  a  necessary  party.  Murray  t?. 
Wilson  Distilling  Co.,  (1909)  213  U.  S.  151, 
29  S.  Ct.  458,  53  U.  S.  (L.  ed.)  742,  reversing 
(C.  C.  A.  1908)   164  Fed.  1. 

But  a  municipal  corporation  is  not  an 
agency  of  the  state  in  such  sense  that  a  suit 
against  it  is  one  against  the  state  within  the 
meaning  of  the  Eleventh  Constitutional 
Amendment,  excluding  such  suits  from  fed- 
eral jurisdiction.  Camden  Interstate  R.  Co. 
V.  Catlettsburg,  (1904)   129  Fed.  421. 

A  federal  Circuit  Court  should  not  dismiss 
on  its  own  motion,  for  want  of  jurisdiction, 
a  suit  against  the  dairy  and  food  commis- 
sioner of  a  state,  on  the  ground  that  such 
suit  is  one  against  the  state,  but  such  ques- 
tion should  be  raised  by  demurrer  or  other 
pleading.  Scully  v.  Bird,  (1908)  209  U.  S. 
481,  28  S.  Ct.  697,  52  U.  S.  (L.  ed.)  899. 

8uit8  involving  vaHfHty  of  state  law  under 
Federal  Constitution.  —  A  federal  court  may 
enjoin  the  attorney-general  of  a  state,  whose 
general  duty  is  to  enforce  the  state  statutes, 
from  proceeding  to  enforce  against  persons 
affected  a  state  statute  which  violates  the 
Federal  Constitution.  Eod  p.  Young,  (1908) 
209  U.  S.  123,  28  S.  Ct  441,  52  U.  S.  (L.  ed.) 
714. 

A  suit  against  state  officers,  charged  with 
the  enforcement  of  a  statute  of  the  state,  to 
enjoin  the  enforcement  of  such  statute  on  the 
ground  that  it  is  in  violation  of  the  Constitu- 
tion of  the  United  States,  is  not  a  suit 
against  the  state  within  the  meaning  of  the 
Eleventh  Constitutional  Amendment,  and  is 
within   the   jurisdiction   of  a   federal  court. 


Western  Union  Tel.  Co.  r.  Julian,    (1909) 
169  Fed.  166. 

A  suit  is  maintainable  in  the  federal  courts 
against  a  state  officer,  claiming  under  an  un- 
constitutional state  statute,  where  he  holds 
possession  or  is  about  to  take  posnesaion  or 
commit  a  trespass  on  property  belonging  to 
or  in  plaintiff's  possession.  Western  l^nion 
Tel.  Co.  r.  Andrews,  (1907)  154  Fed.  95; 
Consolidated  Gas  Co.  r.  New  York,  (1907) 
157  Fed.  849;  St.  Louis,  etc.,  R.  Co.  r.  Cross, 
(1909)  171  Fed.  480;  Kansaa  Natural  Gas 
Co.  r.  Haskell,  (1909)   172  Fed.  545. 

A  suit  against  an  individual  to  prevent  him 
from  effecting  the  destruction  of  property  or 
the  impairment  of  property  rights  under 
color  of  an  unconstitutional  law  is  not  a  suit 
against  the  state.  Seaboard  Air  Line  R.  Co. 
r.  Alabama  R.  Commission,  (1907)  155  Fed. 
792;  Central  of  (3eorgia  R.  Co.  o.  Alabama 
R.  Commission,  (1908)  161  Fed.  025. 

The  North  Carolina  corporation  commis- 
sion and  the  attorney-general  being  specially 
char^^  with  the  enforcement  of  certain  laws, 
a  suit  against  the  attorney-general  and  the 
members  of  the  commission  to  restrain  the 
enforcement  thereof,  and  other  similar  law% 
because  of  alleged  unconstitutionality,  is  not 
a  suit  against  the  state.  Southern  R.  Co.  v. 
McNeill,  (1907)  155  Fed.  756. 

A  suit  in  a  federal  court  to  restrain  the 
secretary  of  state  from  enforcing  a  statute 
which  requires  him  to  cancel  the  license  of 
any  foreign  railroad  corporation  to  do  busi- 
ness in  Missouri  in  case*  it  removed  an  action 
brou^^ht  against  it  to  the  federal  court,  and 
providing,  in  addition,  a  penalty  for  each 
offense,  with  disability  to  again  do  business 
within  the  state  for  five  years,  on  the  ground 
that  such  act  was  unconstitutional,  ia  not  a 
suit  against  the  state.  Chicago,  etc.,  R.  Co. 
r.  Swanger,  (1908)   157  Fed.  783. 

But  under  a  state  law  which  provided  that 
foreign  ""corporations  shall  not  do  business  in 
the  state  until  they  have  complied  with  the 
Act,  which  requires  the  filing  of  a  copy  of 
the  articles  of  incorporation,  with  the  eonaent 
that  service  of  process  may  be  had  on  the 
secretary  of  state,  and  that  it  will  not  remove 
any  action  against  it  to  any  federal  court 
without  consent  of  the  other  party,  requires 
payment  of  certain  specified  fees,  and  declares 
that  any  foreign  corporation  failing  to  com- 
ply  and  doing  business  in  the  state  shall  be 
subject  to  a  fine  of  not  less  than  $1,000,  to 
be  recovered  in  suits  to  be  brought  in  the 
name  of  the  state  by  the  prosecuting  attor- 
neys for  the  benefit  of  the  county  in  which 
the  suit  is  brought,  and  paid  into  the 
county's  general  revenue,  one-fourth  of  the 
recovery  to  belong  to  the  prosecuting  attor- 
ney as  a  part  of  his  compensation,  it  was 
held  that  a  suit  by  a  foreign  telegraph  com- 
pany, having  failed  to  comply  with  such  Act, 
against  the  prosecuting  attorneys  of  the  ju- 
dicial circuits  of  the  state,  to  restrain  them 
from  instituting  any  proceeding  to  recover 
penalties  against  complainant  for  its  refusal 
to  comply  with  the  Act  on  the  ground  that 
it  was  unconstitutional,  was  an  action  against 
the  defendants  merely  in  their  capacity  as 
attorneys  for  the  state,  and  was  in  effect  a 
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0tiit  against  the  state.     Western  Union  TeL 
Co.  9.  Andrews,  (1907)   154  Fed.  05. 

A  court  of  admiralty  is  not  deprived  of 
jurisdiction  of  a  suit  to  recover  possession  of 
a  vessel  duly  licensed  and  enrolled,  under  the 
navigation  laws  of  the  United  States,  by  the 
appearance  of  officers  of  the  state  claiming 
to  bold  the  vessel  under  process  issued  by  a 
state  court  for  violation  of  a  state  fishery 
law,  where  the  constitutionality  of  such  law 
is  seriously  attacked  by  the  libelant,  since 
such  appearance  does  not  render  the  suit  one 
against  the  state,  within  the  meaning  of  tho 
Eleventh  Constitutional  Amendment,  and  the 
question  is  one  which  it  is  competent  for  the 
libelant  to  raise,  and  for  the  court  to  deter- 
mine. The  W.  J.  Hingston,  (1006)  144  Fed. 
560. 

Buii9  deaUng  toith  questions  of  ictwation,  — 
An  action  by  a  university,  whose  lands  are 
ex^npt  from  taxation,  against  officers  charged 
with  the  duty  of  levying  and  collecting  taxes, 
to  restrain  such  officers  from  enforcing  taxes 
on  improvements  erected  by  lessees  on  such 
exempt  lands,  is  not  a  suit  against  the  state, 
so  as  to  exclude  the  jurisdiction  of  the  fed- 
eral courts.  University  of  the  South  t*.  Jet- 
ton, (1007)   155  Fed.  182. 

Mandamus  to  compel  county  auditors  and 
county  treasurers  to  levy  a  tax  to  pay  a  judg- 
ment on  township  bonds  is  not  a  suit  against 
the  state,  within  the  inhibition  of  the  Fed- 
eral Constitution,  because  such  officers  have 
been  forbidden  by  the  state  legislature  to  ex- 
ercise an;A  such  power.  Graham  v.  Folsom', 
(1906)  200  U.  8.  248,  26  8.  Ct  245,  50  U.  8. 
(Jj.  ed.)  464,  affirming  (1004)    131  Fed.  406. 

Interference  with  interstate  commerce.  — 
A  suit  against  a  state  corporation  commis- 
sion to  enjoin  the  enforcement  of  an  order 
alleged  to  be  void  as  an  interference  with 
interstate  commerce  in  violation  of  the  Fed- 
eral Constitution  and  laws  is  not  one  against 
the  state,  and  is  within  the  jurisdiction  of  a 
federal  court.  McNeill  v.  Southern  R.  Co., 
(1906)  202  U.  S.  543,  26  S.  Ct.  722,  50  U.  S. 
(U  ed.)  1142,  affirming  ae  modified  (1004) 
134  Fed.  82. 

A  state  constitutional  provision  which  pro- 
hibits the  bringing  of  a  suit  against  a  state 
by  a  citixen  of  another  state,  cannot  be  con- 
strued to  nullify  the  power  conferred  on 
Congress  to  regulate  the  commerce  among 
the  several  states,  nor  prevent  ai^  action  to 
restrain  a  state  railroad  commission  from 
enforcing  an  order  injuriously  affecting  inter- 
state commerce.  Mississippi  R.  Commission 
r.  Illinois  Cent.  R.  Co.,  (1906)  203  U.  8. 
335,  27  8.  Ct.  00,  61  U.  8.  (L.  ed.)  200,  a/- 
firming  (1005)  138  Fed.  327,  70  C,  C.  A,  617. 

Suit  to  'enjoin  enforcement  of  railroad 
mte^.  —  A  suit  against  the  attorney-general 
and  board  of  railroad  commissioners  of  a 
state  to  enjoin  them  from  enforcing  state 
statutes  regulating  railroad  rates,  on  the 
ground  that  they  are  confiscatory  and  uncon- 
stitutional, is  not  one  against  the  state  of 
which  a  federal  court  is  denied  jurisdiction 
by  the  Eleventh  Constitutional  Amendment. 
Louisiana  R.  Commission  v.  Texas,  etc.,  R. 
Co..  (1006)  144  Fed.  68,  75  C.  C.  A.  226; 
Poor  V.  Iowa  Cent.  R.  Co.,   (1007)    155  Fed. 


226;  Perkins  v.  Northern  Pac.  R.  Co.,  (1007) 
155  Fed.  445;  Louisville,  etc.,  R.  Co.  v.  Ala- 
bama R.  Commission,  (1007)  157  Fed.  044; 
St.  Louis,  etc.,  R.  Co.  v,  Hadley,  (1008)  161 
Fed.  410;  St.  Louis,  etc.,  R.  Co.  r.  Allen, 
(1010)  181  Fed.  710. 

Where,  under  the  state  constitution,  any 
railroad  company  has  tlie  right  to  maintain 
proceedings  in  a  state  court  against  the  state 
railroad  commission  to  contest  the  validity  of 
any  decision,  rule,  or  order  of  the  commis- 
sion, a  company  which  is  a  citizen  of  another 
state  may  maintain  a  suit  for  the  same  pur- 
pose in  a  federal  court,  where  the  amount 
involved  is  sufficient  to  give  the  court  juris- 
diction. Louisiana  R.  Commission  v.  Texas, 
etc.,  R.  Co.,  (1006)  144  Fed.  68,  75  C.  C.  A. 
226. 

Substantial  dispute  as  to  construction  of 
constitution,  law,  or  treaty  esaentiaL  —  If  it 
appears  from  a  bill  filed  in  a  federal  court 
that  in  any  aspect  which  the  case  may  as- 
sume the  ri^ht  to  relief  may  depend  upon 
the  construction  of  a  provision  of  the  Consti- 
tution or  laws  of  the  United  States,  and  that 
such  claim  is  not  merely  colorable,  but  rests 
upon  a  reasonable  foundation,  the  court  has 
jurisdiction  of  the  cause.  St.  Louis,  etc.,  R. 
Co.  t'.  Davis,  (1004)   132  Fed.  620. 

The  assertion  in  a  suit  to  enjoin  municipal 
construction  of  an  underground  railway  that 
complainants  had  a  prior  exclusive  right  to 
the  use  of  the  city  streets  for  that  purpose 
does  not  bring  the  cause  within  the  jurisdic- 
tion of  a  federal  Circuit  Court  as  really  and 
substantially  involving  a  dispute  or  contro- 
versy respecting  the  Federal  Constitution, 
where  such  contention  is  based  upon  the 
effect  claimed  for  the  filing  of  a  map  and 
profile  of  the  proposed  route  and  for  the 
payment  pf  an  incorporation  tax,  and  in- 
volves the  unfounded  assumption  that  the 
determination  by  the  rapid  transit  board 
created  by  Laws  N.  Y.  1801,  ch.  4,-  to  con- 
struct an  underground  railway,  together  with 
the  consent  of  the  municipal  authorities  and 
abutting  owners  to  the  municipal  construc- 
tion of  such  road,  was  the  equivalent  of  the 
requisite  consent  to  the  construction  of  com- 
plainant's  proposed  road,  which  had  never 
been  obtained.  Underground  R.  Co.  r.  New 
York,  (1004)  103  U.  8.  416,  24  S.  Ct.  404,  48 
U.  8.  (L.  ed.)  733,  affirming  (1002)  116  Fed. 
052. 

The  averment  in  a  bill  that  the  property  of 
a  water  company  was  taken  without  due 
process  of  law  by  a  local  statute  enabling  it 
to  sell  its  property  to  a  municipality  to  de- 
feat municipal  construction  of  a  water  supply 
system,  because  such  statute  was  construed 
by  the  highest  state  court  as  not  entitling 
the  company  to  compensation  for  its  fran- 
chise and  other  incorporated  rights,  and  the 
averment  that  the  obligation  of  the  com- 
pany's contract  with  the  city  to  furnish  water 
for  fire  protection  was  impaired  by  the  fail- 
ure to  value  future  profits  arising  from  such 
contract,  are  so  devoid  of  merit,  where  the 
water  company's  charter  was  not  exclusive, 
and  was  subject  to  repeal,  alteration,  and 
amendment,  as  to  be  insufficient  to  sustain 
the  jurisdiction  of  a  Circuit  Court  of  the 


1241 


ToL  IV,  r  aes,  Mt.  i. 


JUDICIARY. 


▼oL  n;  f.  tei,  •••.  i. 


United  States  on  the  theory  that  the 
arose  under  the  Federal  Constitution.  New- 
buryport  Water  Co.  r.  Newburrport,  (1904) 
193  U.  S.  561,  24  S.  Ct.  553,  48  U.  8.  (L.  ed.) 
795;  Gloucester  Water  Supply  Co.  f.  Glouces- 
ter, (1904)  193  U.  S.  580,  24  8.  Ct  557,  48 
U.  S.  (L.  ed.)  801. 

The  assertion,  in  a  bill  filed  by  a  water 
company  against  a  municipality  and  its  com- 
mon council,  that  the  obligation  of  the  mu- 
nicipality's rental  contract  with  the  company 
was  impaired  by  an  ordinance  which,  while 
denying  the  validity  of  the  contract,  allowed 
a  claim  for  rentals,  is  too  clearly  unfounded 
to  present  a  case  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  of  which 
a  federal  Circuit  Ck>urt  has  jurisdiction  witli- 
out  regard  to  the  diversity  of  citisenship. 
Defiance  Water  Co.  v.  Defiance,  (1903)  191 
U.  S.  184,  24  S.  Ct.  63,  48  U.  S.  (L.  ed.) 
140. 

Where,  in  a  suit  by  a  private  ^son 
affainst  state  judges  of  ^neral  jurisdiction, 
the  statement  of  plaintiff's  claim  did  not 
show  diverse  citizenship,  or  that  the  action 
involved  a  federal  question,  a  mere  alV^a- 
tion  that  defendants  were  liable  under  R.  S. 
sees.  1079,  1980,  1  Fed.  Stat.  Annot  795, 
796,  prohibiting  the  deprivation  of  rights, 
privileges,  and  immunities  secured  by  the 
Constitution  and  laws,  etc.,  was  insufficient 
to  establish  federal  jurisdiction,  in  the  ab- 
sence of  an  allegation  of  facts  showing  a  sub- 
stantial dispute  as  to  the  effect  or  construc- 
tion of  the  Constitution,  or  of  some  law  of 
the  United  States  on  the  determination  of 
which  the  recovery  depended.  U.  S.  r.  Bell, 
(1905)  135  Fed.  336,  68  C.  C.  A.  144,  aj^rm- 
ing  (1904)   127  Fed.  1002. 

The  claim  that  grazing  cattle  o  ^Tied  by  a 
Jesuit  society  are  exempt  from  state  tua- 
tlon,  based  either  upon  the  theory  that  be- 
cause the  income  of  the  society  was  devoted 
to  the  charitable  work  of  improving  and  edu- 
cating the  Indians  on  the  Flathead  reserva- 
tion, in  Montana,  the  entire  beneficial  use 
or  ownership  of  the  property  taxed  was  in 
tribal  Indians,  or  upon  the  ground  that  the 
federal  government,  by  permitting  and  ap- 
provii^  the  work  of  the  society,  and  by  aid- 
ing it  from  time  to  time  by  making  appropria- 
tions in  its  behalf,  had  constituted  it  one  of 
the  agencies  to  carry  out  its  obligati<m  to 
the  Indians,  is  too  clearly  lacking  in  merit 
to  confer  jurisdiction  on  a  federaJ  Circuit 
Court.  Montana  Catholic  ^Hiasions  r.  Mis- 
soula County,  (1906)  200  U.  S.  118,  28  S. 
Ct.  197,  50  U.  S.  (L.  ed.)  398. 

Must  so  appear  from  plaintiff's  statement 
—  Oenerally.  —  When  the  jurisdiction  of  a 
federal  court  depends  upon  the  case  being  one 
arising  under  the  Constitution  or  laws  of  the 
UniteS  States,  the  facts  necessary  to  make 
such  a  case  must  be  plainly  shown  upon  the 
record,  and  it  is  not  enough  that  such  ques- 
tion may  arise.  Louisville  r.  Cumberland 
Telephone,  etc.,  Co.,  (C.  C.  A.  1907)  155  Fed. 
725,  12  Ann.  Cas.  500;  American  Nat  Bank 
P  Tappan,  (1909)  174  Fed-  431;  Larabee  r. 
DoTlev.  (1909)  176  Fed.  365;  Earnhart  r. 
Switzler,  (C.  C.  A.  1910J  179  Fed.  832;  Hare 
V.  Birkenfield,  <C.  C.  A.  1910)  181  Fed.  825; 


Seattle  £]ectric  C«.  r.  Seattle,  etc.,  K.  Go^ 
(C.  C.  A.  1011)  185  Fed.  365. 

To  confer  jurisdiction  of  a  suit  between 
citizens  of  the  same  state  upon  a  federal  enui 
on  the  ground  that  legislation  of  a  state 
which  it  is  souf^t  to  Iwve  declared  isTaJid 
impairs  the  obligation  of  a  contract  or  de- 
prives complainant  of  his  property  without 
due  process  of  law,  and  that,  tl^ielore,  the 
questions  involved  arise  under  the  Coostitu- 
tion  of  Uie  United  States,  it  must  appear 
from  complainant's  pleading  that  then  is  a 
legal  contract  subject  to  impairment,  or  that 
complainant  has  become  vested  with  property 
riffhts  in  the  particular  thing  of  which  he  is 
alWed  to  have  been  deprived.  UndergrouMi 
R.  Co.  r.  New  York,  (1902)  116  Fed.  952,  «/- 
firmed  ( 1904)  193  U.  S.  416,  24  S.  Ct  494,  4B 
U.  a  (L.  ed.)  733. 

Where,  in  an  action  against  an  interstate 
carrier  for  death  of  a  servant,  the  complaint 
alleged  that  defendant  was  engaged  in  trans- 
porting both  freight  and  passengers,  and  of 
interstate  and  foreign  commerce,  such  aver- 
ment did  not  allege  that  defendant  was  en- 
gaged in  the  transportation  of  freight  and 
passengers  "  in  ^  interstate  and  foreign  eom- 
merce,  and  must  therefore  be  taken  as  an 
averment  of  the  transportation  of  freight  and 
passei^rs  in  both  interstate  and  intrastate 
f  .IP merce.  Troxell  c.  Delaware,  etc.,  R.  Co., 
( 1910)  180  Fed.  871. 

A  street  railroad  company  which  has  ac- 
quired a  franchise  to  construct  its  line  has  a 
Sroperty  right  therein  of  which  it  cannot  be 
eprived  without  due  process  of  law,  and  also 
contract  rights  which  cannot  be  impaired  by 
the  state  by  subsequent  IcjgisUtion;  hut  be- 
fore it  can  invoke  the  provisions  of  the  Con- 
stitution of  the  United  States  for  the  pro- 
tection of  such  rights  by  a  suit  in  a  federal 
court,  it  must  show  that  it  has  done  all  the 
things  required  under  the  laws  of  the  state 
to  vest  it  with  the  contract  and  property 
rights   which    it   seeks   to   protact.     Inder- 

S round  R.  Co.  r.  Xew  York,  (1902)   116  Fed. 
52,  affirmed  (1904)   193  U.  S.  416,  24  S.  Ct. 
494,  48  U.  S.  (L.  ed.)  733. 

But  it  is  not  necessary  to  allege  in  plead- 
ii^  matters  of  which  the  court  is  hound  to 
take  judicial  notice  or  matters  which  the  law 
presumes,  and  a  bill  in  a  federal  court  which 
seeks  to  enjoin  the  •enforcement  ol  a  cit^  or- 
dinance, and  invokes  the  jurisdiction  of  the 
court  on 'the  ground  lliat  such  enforceawnt 
will  deprive  complainant  of  its  pi'operty 
without  due  process  of  law  in  violation  of  the 
Fourteenth  Constitutional  Amendment,  need 
not  allege  that  the  ordinance  wsa  enaeted 
under  state  authority  where  there  is  a  stat- 
ute of  the  state  whieh  confers  authority  on 
the  city  to  enact  such  an  ordinance,  since  the 
court  is  required  to  take  judicial  notice  of 
such  statute,  and  must  presume  that  the  city 
acted  thereunder.  North  American  Cold 
Storage  Co«  v.  Chicago,  (1907)  151  Fed.  120. 
Sufficient  allegation,  —  A  substantial  can- 
tvoversy  respecting  rights  imder  the  Federal 
Constitution,  presented  by  the  mwrments  of 
the  hill,  is  sufficient  to  support  the  jurisdic- 
tion of  a  federal  Circuit  Court,  irrespective 
of  the  actual  sufficiency  of  the  facts  alh^ged 


1243 


▼fll*  IT|  f .  H$t  tM.  i. 


JVDtCIARV. 


toL  iY,  ]^  Jk66,  MO.  1. 


16  justify  the  relief  sought,  or, of  the  facts  ae 
thej  may  subeequently  turn  •ut*  Pacific 
Bltfetrle  R.  Co.  t.  Lob  Aagelea,  <1Q04)  194 
U.  &  lie,  24  a  Ct  S66,  48  U.  S.  (U  «d«) 
896,  «#Sniiiii9  (1902)  ll8  Fed.  746. 

A  Circuit  Court  has  jurisdiction  of  a  suit 
oh  the  ground  that  it  arises  under  the  Conati- 
tutioii  of  the  United  States,  where  it  appears 
from  the  allegations  of  the  bill  that  the  claim 
is  made  in  good  faith  that  an  Act  of  the  legis- 
lature under  which  defendants  are  proceeding 
to  do  the  acts  sought  to  he  enjoined  is  in  vio- 
lation of  tiie  Federal  Constitution,  although 
other  grounds  of  inyalidity  are  also  al- 
leged, and  where  it  is  further  alleged  that 
complainant  will  sustain  damages,  direct  and 
conae^aential,  by  reason  of  the  threatened 
aetion,  in  ezeeae  %A  $2,000.  Manigauit  r. 
Ward,  <1008)  183  Fed.  707,  affirmed  (1906) 
199  U.  &  47d>  ^  6.  Ct.  127,  50  U  8.  (L. 
ed.)  274. 

A  fBderal  court  has  jurisdiction  of  a  suit 
to  restrain  the  collection  of  taxes  levied  un- 
4er  provisionB  of  the  constitution  and  stat- 
Htea  ol  a  atate*  which  the  hill,  in  good  faith, 
alteiges  are  repugnant  to  the  Constitution  of 
the  United  States,  and  where  it  is  also  al- 
leged that  the 'defendant,  as  a  state  officer, 
by  his  acts  mider  said  atate  constitution  and 
fitatute^  is  about  to  deprive  complainants  of 
their  property  without  due  process  of  law. 
lliehigan  R.  Tax  Canes,  (1006)  138  Fed.  223, 
^rmed  (1006)  201  U.  S.  246,  26  8.  Ct.  460, 
60  U.  &  (L.  ed.)  744. 

An  allegation  in  a  hill  that  a  municipal 
ordinaBee  providing  for  tiie  summary  seieure 
and  deotruction  of  food  in  cold  storage  when 
unAt  for  human  consumption  violates  Const. 
U.  B.  Amend.  14,  because  it  provides  neither 
lor  notioe  nor  lor  an  opportunity  to  be  heard 
belore  such  aeizure  and  destruction,  presents, 
although  unfounded,  a  constitutional  ques- 
tioM  within  the  original  jurisdiction  of  the 
federal  Circuit  Court.  North  American  Cold 
Stanage  Co.  r.  Chicago,  (1908)  211  U.  8.  306, 
16  Ann.  Cas.  276,  29  8.  Ct.  101,  63  V.  S.  (L. 
ed.)  196. 

Where  a  petition  in  an  action  against  an 
interatate  carrier  for  injuries  to  a  brakeman 
in  one  of  the  territories  of  the  United  Staines 
allied  injury  to  plaintiff  by  the  negligence 
of  m  carrier  while  plaintiff  was  in  the  per- 
formnnee  of  his  duty,  it  sufficiently  showed 
that  the  action  waa  baaed  on  the  federal  Em- 
ployers' 2>iahilaty  Act,  though  it  did  not  so 
allege  in  terms.  Cku>k  v,  Southern  Pac.  Co., 
<  1900)   176  iFVed.  122. 

In$u0ieient  aUegatian.  —  An  allegation  in 
a  complaint  in  ejectment  that  defendant  is  in 
poanession  of  the  property  by  direction  of  the 
United  States,  which  is  not  re<]uiBed  under 
the  statute  to  state  plaintiff's  oanse  oi  action, 
ia  noere  surplusage,  and  cannot  give  a  federal 
cmmri  jurisdictlan  on  the  ground  that  the 
action  is  one  arising  under  the  Constitution 
ef  the  United  States,  li^  making  it  appear 
tbi^  defendant  holds  under  a  law  which 
pla^tiff  claims  to  be  unconstitutional.  Fil- 
hiel  r-.  Tomey>  0903)  119  Fed.  974,  affirmed 
<1004|  194  U.  8.  356,  24  S.  Ct.  698,  48  U. 
«.  <L.  ed.)   1014. 

aillegaiion  in  a  complaint  that  full  faith 


and  credit  will  not  be  given  to  the  Public 
Acts  of  Minnesota  if  a  New  Jersey  corpora- 
tion organized  for  the  purpose  of  acquiring 
the  control  of  two  competing  interstate  rail- 
way companies  engaged  in  business  in  Minne- 
sota is  allowed  to  carry  out  tlie  object  of  ite 
incorporation,  does  not  present  a  cause  aris- 
ing under  the  Federal  Constitution,  of  which 
a  Circuit  Court  of  the  United  States  can 
take  jurisdiction.  Minnesota  v.  Northern 
Securities  Co.,  (1904)  194  U.  S.  48,  24  S.  Ct. 
698,  48  U.  S.  (L.  ed.)  870,  reversing  (1003) 
123  Fed.  692. 

Averments  in  a  complaint  in  ejectniont, 
that  defendant's  posseeeion  rests  upon  an  in- 
fraction by  the  United  States  of  its  treai;y 
obligations,  and  upon  a  taking  of  private 
property  for  public  use  without  just  compen- 
sation, do  not  bring  the  case  within  the  juris- 
diction of  a  federal  Circuit  Court,  where  the 
avermenti^  respecting  plaintiff's  title  disclose 
no  case  within  the  jurisdiction  of  that  court. 
Filhiol  r.  Tornev,  (1004)  194  U.  S.  356,  24 
S.  Ct.  608,  48  U.  S.  (L.  ed.)  1014,  affirming 
<1903)    119  Fed.  974. 

A  suit  to  compel  the  specific  performance 
by  a  carrier  of  ite  agreement  to  issue  free 
passes  annually  to  the  complainants  is  not 
brought  within  the  original  jurisdiction  of 
a  federal  Circuit  Court  as  one  arising  under 
the  Constitution  or  laws  of  the  United  States, 
by  allegations  in  the  bill  that  the  refusal  to 
com|>ly  with  the  contract  is  based  upon  the 
provisions  of  Act  Cong.  June  29,  19(KJ,  1909 
Supp.  Fed.  Stat  Annot.  255,  and  that  such 
Act  does  not  prohibit  the  giving  of  passes 
under  the  circumstances  of  the  case,  and,  if 
construed  aa  having  such  effect,  violates  Const. 
Amend.  6,  by  denying  due  process  of  law. 
Louisville,  ete.,  R.  Co.  t\  Mottley,  (1908)  211 
U.  S.  149,  29  8.  Ct  42,  53  U.  S.  (L.  ed.)  126, 
reveieing  (1007)   150  Fed.  406. 

A  hill  by  a  railroad  company  to  enjoin 
suits  at  law  for  damages,  or  in  equity  to 
reetrain  its  removal  of  a  division  point,  on 
the  ground,  among  others^  that  the  enforce- 
ment of  an  alleged  contract  te  maintain  the 
railroad's  ahops,  roundhouses,  ete.,  at  the 
point  in  question  would  interfere  with  inter- 
state commerce,  and  prevent  complainant's 
compliance  with  Act  Cong.  Mardi  4,  1907, 
ch.  2939,  34  Stat  I^  1415,  1909  Supp.  Fed. 
Stat.  Annot  581,  known  as  the  **  Hours  of 
Service  Law,"  does  not  show  federal  jurisdic- 
tion as  involving  a  federal  question,  under 
the  rule  that  to  give  the  federal  Ciiyjuit  Court 
jurisdiction  for  that  reason  the  federal  ques- 
tion must  appear  necessarily  in  the  stete- 
ment  of  tlie  cause  of  action,  and  not  as  mere 
allegations  ol  a  defense  pleaded.  Kansas 
City  Southern  R.  Co.  v.  Quigley,  (1910)  181 
Fed.  190. 

An  action  by  a  shipper  against  a  railroad 
company  engaged  in  interstate  commerce,  to 
recover  damages  because  of  an  alleged  dis- 
criminatiiin  in  exact iz^ir  a  cliarge  from  one 
class  of  shippers  which  is  not  required  frrmi 
another  class,  although  the  service  is  the 
same  in  both  cases,  is  not  witJiin  the  jurisdic- 
tion of  a  federal  <»urt  as  one  arising  under 
the  interstete  commerce  law,  where  it  is  not 
allied  that  the  cha^e  is  not  in  accordance 
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with  a  schedule  of  rates  duly  published  and 
filed  with  the  interstate  commerce  commis- 
sion, nor  that  any  application  has  been  made 
to  the  commission  to  correct  such  alleged 
discrimination.  Clement  r.  Louisville,  etc., 
R.  Ck).,   (1907)   163  Fed.  979. 

A  suit  against  a  city  and.  certain  of  its 
officers  to  enjoin  the  commission  of  acts  by 
them  under  the  claimed  authority  of  a  city 
ordinance,  which  it  is  alleged  will  deprive 
complainant  of  its  property  without  due 
process  of  law  in  violation  of  the  Federal 
Constitution,  does  not  involve  any  constitu- 
tional question  which  will  give  a  federal 
court  jurisdiction  with  respect  to  acts  which 
it  clearly  appears  are  not  authorized  by  the 
ordinance,  set  out  in  tlie  bill,  and  which,  if 
committed,  will  be  without  authority  of  law 
and  mere  private  trespasses.  North  Ameri- 
can Cold  Storage  Co.  r.  Chicago,  (1907)  151 
Fed.  120. 

Statement  of  defease.  —  Jurisdiction  of  a 
federal  court  cannot  be  invoked  by  averments 
in  plaintifTs  pleadings  anticipatory  of  the 
defense  and  allegations  that  such  defense  is 
based  on  the  Constitution  or  laws  of  the 
United  States.  People's  U.  8.  Bank  t?.  Good- 
win, (1908)  160  Fed.  727. 

Suits  arising  under  Constitutioii  involving 
due  process  of  law.  —  A  suit  to  enjoin  the 
enforcement  of  state  enactments  regulating 
railroad  rates,  on  the  ground  that  the  same 
are  confiscatory  and  would  deprive  the  rail- 
road companies  of  their  property  without  due 
process  of  law  and  deny  them  the  equal  pro- 
tection of  the  laws,  in  violation  of  the  Four- 
teenth Constitutional  Amendment,  is  one 
arising  under  the  Constitution  of  .the  United 
States,  of  which  a  federal  court  has  jurisdic- 
tion on  that  ground.  Ex  p.  Toung,  (1908) 
209  U.  S.  123,  28  S.  Ct.  441,  52  U.  S.  (L.  ed.) 
714;  St.  Louis,  etc.,  R.  Co.  t?.  Hadley,  (1907) 
155  Fed.  220;  Perkins  r.  Northern  Pac.  R. 
Co.,  (1907)   166  Fed.  445. 

Allegations  in  a  bill  to  enjoin  the  enforce- 
ment, as  in  violation  of  Const.  U.  S.  Amend. 
14,  of  an  order  of  a  state  railroad  commis- 
sion, that  such  commission  was  not  vested 
with  power  to  make  that  order,  do  not  defeat 
the  jurisdiction  of  a  federal  Circuit  Court 
because,  in  such  case,  the  action  of  the  com- 
mission is  not  that  of  the  state,  where  the 
bill  sets  up  several  entirely  separate  federal 
questions,  some  of  which  are  directed  to  the 
invalidity,  on  various  constitutional  grounds, 
of  the  state  statute  under  the  supposed  au- 
thority of  which  the  order  was  made,  and 
some  of  which  are  founded  upon  the  terms 
of  the  order.  Siler  tr.  Louisville,  etc.,  R.  Co., 
(1909)  213  U.  S.  175,  29  S.  Ct.  451,  53  U.  S. 
(L.  ed.)   763. 

A  bill  by  a  telephone  company  to  enjoin 
the  enforcement  of  a  city  ordinance  fixing 
maximum  rates  of  charge  for  telephone  ser- 
vice, which  alleges  {hat  the  ordinance  was 
passed  in  the  exercise  of  power  to  fix  rates 
conferred  upon  the  city  by  an  act  of  the  leg- 
islature, and  that  if  enforced  complainant 
cannot  make  any  net  earnings  whatever  on 
its  large  capital  invested  in  the  business,  nor 
sufficient  to  pay  its  necessary  expenses,  and 
will  be  deprived  of  its  property  without  due 


process  of  law,  states  a  cause  of  action  aris- 
ing under  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  of  which 
a  federal  court  has  jurisdiction,  although  it 
is  further  averred,  as  a  legal  conclusion,  that 
the  ordinance  is  also  in  violation  of  the 
state  constitution,  prohibiting  the  impair- 
ment of  the  freedom  of  contract.  Ozark-Bell 
Telephone  Co.  v.  Springfield,  (1905)  140  Fed. 
666. 

Under  the  Federal  Constitution,  a  munici- 
pal corporation,  although  having  power  to 
regulate  the  rates  to  be  charged  by  a  tele- 
phone company,  may  not  reduce  such  rates 
below  a  rate  which  will  pay  operating  ex- 
penses, maintain  the  plant,  and  pay  a  fair 
return  on  the  capital  actually  invested,  and 
a  bill  to  restrain  the  enforcement  of  a  rate 
alleged  to  be  confiscatory  presents  a  federal 
question  and  is  within  the  jurisdiction  of  a 
federal  court.  Owensboro  r.  Cumberland 
Telephone,  etc.,  Co.,  (C.  C.  A.  1909)  174  Fed. 
739. 

The  question  whether  rates  fixed  by  a  mu- 
nicipal body  to  be  charged  by  a  water  com- 
pany are  just  and  reasonable,  or  confiscatory 
and  unconstitutional,  is  a  judicial  one,  for 
the  determination  of  which  the  company  has 
the  right  to  invoke  the  jurisdiction  of  a 
federal  court.  Spring  Valley  Water  Co.  v. 
San  Francisco,  (1908)   166  Fed.  667. 

A  suit  by  a  domestic  corporation  to  re- 
strain the  collection  of  taxes  imposed  by  the 
state  on  personal  property  alleged  in  the  bill 
to  have  its  situs  for  purposes  of  taxation  in 
another  state  involves  a  federal  question  and 
is  within  the  jurisdiction  of  a  federal  court, 
since  the  taxation  by  a  state  of  property  . 
without  its  jurisdiction  amounts  to  a  taking 
of  the  property  of  the  owner  without  due 
process  of  law.  Central  of  Georgia  R.  Co.  r. 
Wright,  (1908)    166  Fed.  163. 

A  suit  to  enjoin  the  enforcement  of  an  or- 
dinance requiring  a  street  railroad  company 
to  carry  without  pay  passengers  hoMing 
transfers  from  other  car  lines  is  cognizable 
in  equity  on  the  ground  of  preventing  a  mul- 
tiplicity of  suits  and  is  within  the  jurisdic- 
tion of  a  federal  court,  where  the  invalidity 
of  the  ordinance  is  alleged  on  the  ground  that 
it  deprives  the  company  of  its  property  with- 
out due  process  of  law  in  violation  of  the 
Federal  Constitution.  Chicago  City  R.  Co. 
r.  Chicago,   (1905)   142  Fed.  844. 

Where  a  municipal  corporation  without 
statutory  authority  was  attempting  to  take 
a  portion  of  complainant's  right  of  way  for  a 
street,  and  to  deprive  complainant  of  its 
property  without  due  process  of  law,  a  fed- 
eral court  had  jurisdiction  of  a  suit  to  re- 
strain such  action.  Portland  R.,  etc.,  Co.  f?. 
Portland,  (1910)   181  Fed.  632. 

The  owners  of  property  fronting  on  a 
street  may  maintain  a  suit  in  equity  in  a 
federal  court  against  the  city  and  a  street 
railroad  company,  both  of  which  are  corpora- 
tions of  the  state,  to  enjoin  the  laying  of 
tracks  in  the  street  under  a  void  enactment 
by  the  city  council  purporting  to  authorise 
such  act,  where  irreparable  injury  will  result 
to  their  property,  as  a  taking  of  property 
under  color  of  authority  from  the  state  with- 


1244 


T«L  IT,  f,  MU^,  Me.  1. 


JUDICIARY. 


Vol.  IT,  p.  965»  Me.  1. 


out  doe  process  of  law.  Savannah  v.  Hoist, 
(1904)  132  Fed.  001,  65  C.  C.  A.  440,  re- 
versing  131  Fed.  031. 

A  suit  to  enjoin  officers  or  agents  of  a  state 
from  exercising  powers  conferred  on  them 
by  a  state  sta&te,  on  the  ground  that  their 
action  is  in  violation  of  the  property  rights 
of  complainant  under  the  Constitution  of  the 
United  States,  is  within  the  jurisdiction  of  a 
federal  court,  without  reeard  to  the  citizen- 
ship of  the  parties,  where  the  requisite 
amount  is  involved.  Douglas  Park  Jockey 
Club  r.  Grainger,  (1006)  146  Fed.  414. 

A  city  given  by  the  state  the  power  to 
contract  for  a  supply  of  water  for  extinguish- 
ment of  fires,  and  to  tax  property  in  the  city 
to  pay  therefor,  made  and  continued  a  con- 
tract which  was  unreasonable,  and  provided 
for  an  excessive  compensation  to  the  water 
company.  The  state  itself  had  not  approved 
or  sanctioned  the  contract  by  its  legislative, 
executive,  or  judicial  authority.  It  was  held 
that  any  illegal  act  of  the  city  under  the 
contract  was  done  without  the  authority  of  or 
contrvT  to  the  state  law,  and  persons  who 
had  paid  the  taxes  could  not  seek  equitable 
relief  in  the  federal  court,  on  the  ground  of 
deprivation  of  property  without  due  process 
of  law.  Risky  v.  Utica,  (1010)  170  Fed. 
875. 

The  exercise  by  a  city  council  of  the  tax- 
ing power  delegated  to  it  by  the  legislature 
is  the  act  of  the  state,  within  the  Fourteenth 
Constitutional  Amendment,  and  a  person  who 
is  thereby  deprived  of  property  without  due 
process  of  law  may  invoke  the  jurisdiction  of 
a  federal  court  on  the  ground  of  a  violation 
of  such  amendment;  but,  where  such  action 
IB  without  the  authority  of  or  contrary  to 
state  law,  no  question  arises  under  the  Con- 
stitution which  gives  such  court  jurisdiction. 
Risley  v.  Utica,  (1000)   173  Fed.  602. 

A  state  statute  which  asserts  the  ownership 
by  the  state  of  the  beds  and  shores  of  all 
navigable  waters  therein,  but  expressly  pro- 
vides that  it  shall  not  be  construed  so  as  to 
debar  any  person  from  asserting  his  claim  to 
vested  rights  in  the  courts  of  the  state,  is  not 
in  violation  of  the  Federal  Constitution,  as 
depriving  riparian  owners  under  previous 
grants  from  the  United  States  of  their  prop- 
erty without  due  process  of  law,  nor  does  a 
suit  by  such  owners  to  enjoin  officers  of  the 
state  from  selling  shore  lands  under  a  statute 
enacted  pursuant  to  such  provision  involve 
any  constitutional  question  which  sives  a 
federal  court  jurisdiction  thereof.  McGilvra 
r.  Ross,  (C.  C.  A.  1008)  164  Fed.  604,  af- 
firming (1007)   161  Fed.  308. 

The  averment  in  a  bill  to  enjoin  the  con- 
struction of  a  rapid  transit  railroad  tunnel 
under  a  city  street  that,  by  such  construction, 
complainant,  as  an  abutting  owner,  is  de- 
prived of  his  property  without  due  process 
of  law,  does  not  bring  the  case  within  the 
jurisdiction  of  a  federal  Circuit  Court,  where 
the  bill,  on  its  face,  proceeds  on  the  theory 
that  the  action  sought  to  be  enjoined  was  not 
only  unauthorized,  but  was  forbidden  by 
state  legislation.  Barney  v.  New  York, 
(1904)  193  U.  S.  430,  24  S.  Ct.  502,  48  U.  S. 
(L,   ed.)    737;    HuntingtQn   v,   Ne?f   York, 


(1004)   103  U.  S.  441,  24  S.  Ct.  505,  48  U.  S. 
(L.  ed.)  741. 

A  municipal  ordinance  not  passed  in  ac- 
cordance with  legislative  authority  is  not  a 
law  of  the  state  within  the  meaning  of  the 
prohibitions  of  the  Constitution  of  the  United 
States,  and  a  suit  to  enjoin  the  enforcement 
of  an  ordinance  alleged  to  have  been  passed 
in  violation  of  the  requirements  of  the  state 
law  presents  no  question  arising  under  the 
C!onstitution,  which  confers  jurisdiction  on  a 
federal  court,  on  the  ground  that  the  enforce- 
ment of  the  ordinance  will  deprive  complain- 
ants of  property  without  due  process  of  law. 
Savannah  v.  Hoist,  (1004)  132  Fed.  001,  65 
C.  C.  A.  440,  reversing  131  Fed.  031. 

A  suit  to  enjoin  the  diversion  or  intended 
diversion  by  a  municipality  of  certain  funds 
which,  under  legislative  sanction,  it  had  col- 
lected from  taxpayers  for  a  specific  public 
object,  but  which  were  not  applied  to  that 
object,  on  the  theoiy  that  such  failure  of 
duty  on  the  part  of  the  municipality  may 
ultimately  cause  increased  taxation,  and 
thereby  deprive  the  taxpayers  of  their  prop- 
erty w^ithout  the  due  process  of  law  guaran- 
teed by  Const.  U.  S.  Amend.  14,  if  the  full 
amount  originally  intended  to  be  applied  to 
the  particular  object  named  by  the  legislature 
is  to  be  collected,  is  not  one  arising  under  the 
Constitution  of  the  United  States,  of  which 
a  federal  Circuit  Court  has  original  jurisdic- 
tion without  regard  to  the  citizenship  of  the 
parties.  Owens^ro  Waterworks  Co.  v,  Owens- 
boro,  (1006)  200  U.  S.  38,  26  S.  Ct.  240,  50 
U.  S.   (L.  ed.)   361. 

The  averment  that  if  a  temporary  injunc- 
tion granted  by  an  inferior  state  court,  re- 
straining the  future  payment  of  rentals  ac- 
cruing under  the  alleged  contract  of  a  mu- 
nicipality with  a  water  company  because  of 
the  invalidity  of  the  contract,  should  ulti- 
mately be  made  perpetual,  such  company 
would  thereby  be  deprived  of  its  property 
without  due  process  of  law,  does  not  justify 
a  federal  Circuit  Court  in  assuming  jurisdic- 
tion of  a  suit  by  the  water  company  to  re- 
strain the  municipality  from  attempting  to 
annul  the  rental  contract,  as  being  a  case 
arising'  under  the  Federal  Constitution  or 
laws.  Defiance  Water  Co.  v.  Defiance,  (1003) 
101  U.  S.  184,  24  S.  Ct.  63,  48  U.  S.  (L.  ed.) 
140. 

The  contention  that  a  state  court,  in  ad- 
mitting a  nuncupative  will  to  probate  with- 
out giving  the  statutory  notice  to  the  next 
of  kin,  violated  the  due  process  of  law  clause 
of  Const.  U.  S.  Amend.  14,  is  too  lacking  in 
merit  to  afford  a  basis  for  the  jurisdiction  of 
a  federal. Circuit  Court  of  a  suit  to  set  aside 
the  probate,  even  assuming  that  such  notice 
is  essential  to  the  preliminary  probate,  where 
the  bill  proceeds  on  the  theory,  which  finds 
support  in  the  law  of  the  state,  that,  despite 
the  mere  preliminary  admission  to  probate, 
there  remained  a  right  to  assail  the  existence 
of  the  will  and  its  probate,  which  was  not 
lost  by  the  failure  to  give  notice.  0*Cal- 
laghan  v.  O'Brien,  (1006)  100  U.  S.  80,  2'5 
S.  Ct.  727,  50  U.  S.  (L.  ed.)  101,  affirming 
(1003)  125  Fed.  667,  60  C.  C,  ^.  347,  ai\4 
reversing  (^902)   116  Fed,  934. 
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Since  the  only  statnte  recognizing  the  right 
of  an  entryman  to  settle  on  unmrveyed  lands 
of  the  United  States  is  Act  May  14,  1880,  ch. 
80,  21  Stat.  L.  140,  6  Fed.  Stat.  Annot.  300, 
301,  proTiding  that  a  homestead  settler,  on 
public  land  surveyed  or  unsurveyed  shall  be 
allowed  the  same  time  to  file  his  application 
and  perfect  his  original  entry  as  is  allowed 
to  settlers  under  the  pre-emption  laws,  a  suit 
by  a  homestead  settler  on  unsurveyed  public 
land  to  protect  his  possessory  right  as  against 
an  adverse  claimant  does  not  involve  a  con- 
struction of  the  Constitution  of  the  United 
States  so  as  to  sustain  federal  Jurisdiction 
on  that  ground.  Eamhart  r.  Switzler,  ( C.  C* 
A.  1910)   179  Fed.  832. 

Where  the  validity  of  a  city  ordinance 
regulating  the  sale  of  nonintoxicating  bev- 
erages depends  wholly  on  state  statutes,  no 
federal  question  can  be  injected  into  a  prose- 
cution for  violating  the  ordinance  unless  it 
be  that  accused  is  being  held  contrary  to  the 
inhibition  of  the  Fourteenth  Amendment  of 
the  Federal  Constitution.  Kroschel  v.  Mun- 
kers,  (1910)   179  Fed.  961. 

A  suit  to  enjoin  the  enforcement  of  a  mu- 
nicipal ordinance  is  not  within  the  jurisdic- 
tion of  a  federal  court  as  involving  the  con- 
struction of  the  Federal  Constitution,  where 
the  ordinance,  if  in  violation  of  the  Consti- 
tution, is  equally  in  violation  of  the  consti- 
tution of  the  state.  Seattle  Electric  Co.  f . 
Seattle,  etc.,  R.  Co.,  (C.  C.  A.  1911)  186 
Fed.  365. 

A  case  arising  under  the  Federal  Consti- 
tution and  laws,  of  which  a  federal  Circuit 
Court  has  Jurisdiction  without  diversity  of 
citizenship,  is  not  presented  by  a  bill  which 
asserts  the  invalidity,  under  the  Federal  Con- 
stitution, of  certain  statutes  and  ordinances 
alleged  to  constitute  a  cloud  on  title,  which 
the  Dill  seeks  to  remove.  Devine  v.  Los  An- 
geles, (1906)  202  U.  S.  313,  26  S.  Ct.  652, 
50  U.  S.  (L.  ed.)  1046. 

In  a  suit  in  a  federal  court  bv  a  nonresi- 
dent of  a  state  to  enjoin  the  enforcement  of 
an  ordinance,  adopted  in  a  local  option  dis- 
trict of  such  state,  prohibiting  the  sale  of 
liquors  therein  except  for  cer&in  purposes, 
tbe  only  questions  which  can  be  considered 
are  those  affecting  the  rights  of  complain- 
ant under  the  Constitution  and  laws  of  the 
United  States.  In  questions  relating  to  the 
validity  and  effect  of  the  law,  or  the  regu- 
larity of  the  election,  complainant  has  no 
legal  interest,  except  as  they  may  affect  such 
righU.  Busch  r.  Webb,  (1903)  122  Fed. 
655. 

An  objection  that  local  legislation  prohib- 
iting the  manufacture  and  sale  of  intoxicat- 
ing liquors,  etc.,  and  making  a  violation 
thereof  a  misdemeanor,  was  violative  of  com- 
plainants' rights  guaranteed  by  the  Federal 
Constitution,  is  available  as  a  defense  to  a 
prosecution  in  the  state  courts  for  violation 
of  the  Act,  which  could  finally  be  determined 
by  the  United  States  Supreme  Court  on  writ 
of  error  from  the  highest  court  of  the  state, 
and  therefore  is  not  ground  of  federal  juris- 
diction to  restrain  the  enforcement  of  the 
Act.  Christian  Moerlein  Brewing  Co.  t?.  Hill, 
(1908)   166  Fed,  140, 
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Xm^iing  oUigAtion  of  contnctt.  —  Whei« 
jurisdiction  of  a  federal  court  is  predicated 
on  the  ground  that  the  obligation  of  a  con- 
tract has  been  impaired  by  a  state,  the  ques- 
tions to  be  consiaered  are  (1)  the  existence 
or  not  of  the  contract,  (2)  the  obligaflon 
arising  under  it,  and  (3)  whether  there  has 
been  state  legislation  impairing  the  contract 
obligation.  American  Telephone,  etc.,  Co.  r. 
New  Decatur,  (1910)    176  Fed.  133. 

It  is  not  essential  to  the  Jurisdiction  of  a 
federal  court  of  a  suit  based  on  an  allied 
impairment  of  a  contract  by  a  state  in  Eo- 
lation of  section  10  of  article  1  of  the  Con- 
stitution, that  there  should  be  a  valid  con- 
tract, or  that  the  impairment  complained  of 
should  in  fact  be  effected,  but  it  is  sufficient, 
for  Jurisdictional  purposes,  if  the  plaintiff 
claims  the  existence  of  such  contract,  and  its 
impairment,  in  good  faith.  Riverside,  etc^ 
R.  Co.  r.  Riverside,  (1902)  118  Fed.  736; 
Pacific  Electric  Co.  r.  Los  Angeles,  (1902) 
118  Fed.  746.  affirmed  (1904)  194  U.  S.  112, 
24  S.  Ct.  586,  48  U.  S.   (L.  ed.)   896. 

That  a  state  constitution  contains  a  pro- 
vision prohibiting  the  passage  of  any  law 
impairing  the  obligation  of  contracts  does 
not  deprive  a  litigant  of  the  right  to  invoke 
the  similar  provision  of  the  Federal  Consti- 
tution in  a  suit  which  involves  the  question 
of  its  violation.  Des  Moines  City  R.  Co.  r. 
Des  Moines,  (1907)   151  Fed.  854. 

A  federal  court  of  equity  may  grant  relief 
by  injunction  against  a  city  ordinance  which 
impairs  the  contract  rights  of  complainant, 
or  deprives  him  of  his  property  witfiout  due 
process  of  law.  Cleveland  City  R.  Co.  i?, 
Cleveland,  (1899)  94  Fed.  385,  a/prmerf  Cleve- 
land r.  Cleveland  City  R.  Co.,  (1904)  194 
U.  S.  517,  24  S,  Ct.  756,  48  U.  S.  (L.  ed.) 
1102. 

A  suit  to  restrain  the  passage  of  a  munici- 
pal ordinance  repealing  a  prior  ordinance 
granting  a  franchise  to  a  street  railroad  com- 
pany, which  had  been  accepted  by  the  com- 
pany, is  one  involving  the  question  of  the 
impairment  of  the  obligation  of  a  contract 
in  violation  of  the  constitutional  rights  of 
the  company,  and  is  within  the  Juri»liction 
of  a  federal  court,  regardless  of  the  citizen- 
ship of  the  parties.  Missouri,  etc.,  R.  Co.  v. 
Olathe,  (1907)   156  Fed.  624. 

The  formal  repudiation  by  a  municipality 
of  its  contract  with  a  waterworks  company^ 
and  its  refusal  to  perform  its  obligations 
under  it,  cannot  give  rise  to  a  suit  under  the 
Federal  Constitution,  of  which  a  Federal  Cii^ 
cuit  Court  can  take  jurisdiction  without  ref- 
erence to  the  citizenship  of  the  parties,  Daw- 
son r.  Columbia  Ave.  Sav.  Fund,  etc,  Co., 
(1905)  197  U.  S.  178,  25  S.  Ct.  420,  49  U,  S. 
(L.  ed.)   713. 

Jurisdiction  of  a  federal  Circuit  Court  of 
a  suit  to  enjoin  the  enforcement  of  a  munici- 
pal ordinance  reducing  street  railway  rates: 
cannot  be  defeated  on  the  theory  that  a  lade 
of  delegated  power  to  adopt  Uie  ordinanoe 
withdrew  from  the  case  any  question  as  to 
the  impairment  of  contract  obligations,  where 
the  municipality's  defense  is  that  certain 
other  ordinances  asserted  as  oontraeta  dM 
not  deprive  it  of  its  continued  power  to  es- 
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eit  Avthority  over  •neli  nitefl,  because  the 
state  law  prevented  it  from  abrogating,  by 
BabtaqOMii  MUtraetff,  the  right  of  re^ilation 
eipVMtly  reterved  in  a  prior  ordinance. 
CIrvelaatf  9.  Cleveland  City  R.  Co.,  (1904) 
IM  U.  8.  617,  24  S.  Ct.  756,  48  U.  S.  (L.  ed.) 
1102;  Cleveland  r.  Cleveland  Electric  R.  Co., 
(1004)  194  U.  S.  538,  24  S.  Ct.  7M,  48  U.  S. 
(L.  ed.)  1100. 

A  case  arising  rnider  the  Comtitntion  of 
the  United  States,  of  which  a  federal  Cirenit 
0>nrt  has  original  jurisdiction  without  re- 
gard to  the  eitisenahip  of  the  partien,  ia  made 
by  a  bill  filed  by  a  water  company  to  re- 
strain the  municipal  construction  of  a  water- 
works system  on  the  ground  that  it  had  a 
contract'  with  the  municipality  giving  it  ex- 
clusive privileges,  the  obligations  of  which, 
it  iaaists,  weald  be  impaired  by  the  establish- 
meiit  of  municipal  waterworks  under  the  au- 
thority of  subsequent  legislation.  Knoxville 
Water  Co.  n,  Knoxville,  (10O6)  200  W  8.  22, 
26  8.  Ct.  224,  50  U.  S.  (L.  ed.)  35.^ 

A  vmieipal  ordinance  legislative  in  char- 
acter, in  the  exercise  of  detegated  authority 
to  malM  laws  which  the  legislature  might 
hart  made,  has  the  force  of  a  state  law  wi th- 
is t^  contract  clause  of  the  constitution, 
and,  where  such  ordinance  impairs  the  obli- 
gation of  a  prior  contract  made  by  the  city, 
a  Mit  to  enjoin  its  enforcement  involves  a 
qnestioa  arising  under  the  Constitution  of 
toe  United  States,  of  which  the  federal  courts 
have  Jurisdiction,  where  the  requisite  amount 
is  involved,  without  regard  to  the  citizenship 
of  the  parties.  Xelson  r.  Murfreesboro, 
(1900)  179  Fed.  906. 

A  suit  to  enjoin  municipal  officers  /rom 
violating  its  contract  with  a  drainage  com- 
pany presents  no  federal  question  as  to  im- 
paifrWttt  of  contract  obligations  or  taking  of 
property  without  due  process  of  law.  Shaw- 
nee Sewerage,  etc.,  Co.  r.  Steams,  (1011)  220 
U.  S.  40t,  SI  8.  Ct.  462,  56  U.  S.  (L.  ed.) 
544. 

A  reoohrtion  of  a  city  council,  ordering  a 
railroad  company  to  open  and  put  in  condi- 
tion for  public  travel  a  street  through  its 
statioa  yards,  previously  vacated  by  an  or- 
cnnance  which  constituted  a  contract  with  the 
company,  where  disobedience  of  such  order 
subjected  the  railroad  company  to  a  penalty 
under  the  laws  of  the  state.  Is  a  legislative 
act  which  impairs  the  obligation  of  the  con- 
tract and  entitles  the  company  \,o  relief  by 
injonetiim  in  a  federal  court  of  equity.  Atch- 
ison, etc..  R.  Co.  r.  Shawnee,  (C.  C.  A.  1910) 
189  Fed.  85. 

A  federal  court  is  without  jurisdiction  of  a 
snvt  to  enjoin  the  enforcement  of  a  municipal 
ordiBanee,  on  the  ground  that  it  impairs  the 
obligation  of  a  contract  or  deprives  complain- 
ant of  property  without  due  process  of  law, 
in  violation  of  the  Constitutloa  of  the  United 
States,  when  the  bill  alleges  that  no  power 
had  beon  granted  to  the  municipality  by  the 
eoBstitntion  or  legislature  of  the  state  to 
pass  sneh  ordinance;  the  prohibition  of  the 
PMenil  Constitution  being  against  state  ac- 
-tioii  only.  Louisville  t.  Cumberland  Tele* 
j^tame,  ^\/t.,  Co.,  (C.  C.  A,  1907)  166  Fed. 
f  «5,  12  Ann.  Cas.  500, 
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A  federal  court  has  jurisdiction  of  a  suit 
by  a  landowner  to  restrain  revenue  officers 
of  a  state  from  prosecuting  proceedings  ex- 
pressly baaed  on  a  state  statute  to  enforce  the 
collection  of  taxes  against  such  lands,  on  the 
ground  that  such  statute  as  applied  to  com- 
plainant's lands  impairs  the  ooligation  of  a 
contract  with  the  state  exempting  such  lands 
from  taxation.  University  of  the  South  r. 
Jetton,  (1907)   166  Fed.  182. 

A  case  arising  under  the  Federal  Constitu- 
tion, of  which  a  federal  Circuit  Court  has 
jurisdiction  without  diversity  of  citizenship, 
is  presented  by  a  bill  which  alleges  a  con- 
tract exemption  from  taxation  which  the 
state  is,  by  subsequent  legislation,  attempting 
to  destroy.  Jetton  r.  University  of  the 
South,  (1908)  208  U.  8.  489,  28  8.  Ct.  375. 
52  U.  8.   (L.  ed.)  684. 

A  bill  by  a  stockholder  in  a  banking  cor- 
poration to  enjoin  the  acceptance  by  the 
bank  of  the  provisions  of  the  state  bank  guar* 
anty  law,  on  the  ground  that  such  Act  is  un- 
constitutional, as  impairing  the  obligation  of 
the  contracts  of  complainant  and  others  as 
stockholders,  by  taking  their  property  for 
the  pa3rment  of*  debts  which  neitner  they  nor 
the  bank  have  contracted,  presents  a  contro- 
versy arising  under  the  constitution,  which 
is  within  the  jurisdiction  of  a  federal  court, 
regardless  of  the  citizenship  of  the  parties. 
Larabee  r.  Dolley,  (1909)   175  Fed.  366. 

A  controversy  arising  under  the  Federal 
Constitution,  of  which  a  federal  Circuit  Court 
ha^  original  jurisdiction  without  regard  to 
the  citizenship  of  the  parties,  is  presented  by 
a  bill  which  asseris  that  the  obligation  of  a 
contract  for  the  exclusive  privilege  of  supply- 
ing water  to  a  city  and  its  inhabitants  is  im- 
paired by  a  subsequent  municipal  ordinance 
and  a  legislative  enactment  unaer  which  Uie 
municipality  is  proceeding  to  issue  and  mar- 
ket its  bonds  for  the  purpose  of  constructing 
its  own  waterworks  system.  Mercantile 
Trust,  etc.,  Co.  r.  Columbus,  (1906)  203 
U.  8.  311,  27  8.  Ct.  83,  61  U.  S.  (L.  ed.) 
198. 

The  tiAistee  in  a  mortgage  given  by  a  cor- 
poration to  secure  its  bonds  may  maintain  a 
suit  in  a  federal  court  to  protect  rights  aris- 
ing out  of  contracts  pledged  by  the  mortgage 
from  impairment  by  legislation  of  the  state 
or  by  its  authority  regardless  of  the  citizen- 
ship of  the  mortgagor.  Denver  r.  Xew  York 
Trust  Co.,  (C.  C.  A.  1911)  187  Fed.  890. 

A  suit  by  a  street  railway  company  claim- 
ing in  good  faith  to  have  a  contract  with  a 
city  giving  it  a  perpetual  right  to  operate 
its  cars  in  the  streets  of  the  city,  to  enjoin 
the  city  from  impairing  such  contract  by 
enforcing  an  enactment  of  its  council  treat- 
ing the  company  as  a  trespasser  and  requir- 
ing the  removal  of  its  tracks  from  the  streets, 
is  a  suit  arising  under  the  Constitution  of 
the  United  States,  of  which  a  federal  court 
has  jurisdiction  regardless  of  the  citizenship 
of  the  parties.  Dos  Moines  City  B.  Co.  r. 
Des  Moines,  (190^)   151  Fed.  8.54. 

A  bill  alleging  that  complainant  leased  a 
certain  oyster  bed  from  the  state  for  a  term 
of  years  pursuant  to  a  state  law,  and  planted 
the  same,  but  that  by  a  subsequent  act  of 
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the  legislature  the  state  undertook  to  trans- 
fer the  property  in  such  beds  to  the  owners 
of  the  adjacent  land,  and  that  defendant, 
claiming  under  such  law,  has  excluded  com- 
plainant  from  said  leased  property,  and 
which  seeks  injunctive  relief,  states  a  ease 
which  presents  a.  constitutional  question  of 
the  impairment  of  a  contract  by  the  state, 
and  is  within  the  jurisdiction  of  a  federal 
court.  Green  r.  Oemler,  (1907)  161  Fed. 
936. 

A  federal  Circuit  Court  has  jurisdiction  to 
compel  an  interstate  carrier  to  specifically 
perform  a  contract  to  issue  free  passes  to 
complainants  during  their  natural  lives, 
which  the  carrier  had  refused  to  do  because 
of  the  provisions  of  the  Act  of  June  29,  1906, 
34  Stat.  L.  684,  ch.  3591,  1909  Supp.  Fed. 
Stat.  Annot.  256,  prohibiting  a  carrier  from 
issuing  free  interstate  transportation,  com- 
plainants having  alleged  that  the  value  to 
each  of  them  of  the  right  sought  to  be  en- 
forced exceeded  $2,000,  exclusive  of  interest 
and  costs.  Mottley  t?.  Louisville,  etc.,  R.  Co., 
(1907)   150  Fed.  406. 

Where  two  canal  companies  constructed  ir- 
rigation ditches  appropriating  water  from 
the  Arkansas  river,  and  the  second  to  com- 
mence the  work  first  recorded  its  plat,  in  com- 
pliance with  a  local  statute,  which,  under 
said  Act,  gave  it  priority  of  right;  but  in 
subsequent  litigation  between  the  parties  the 
Supreme  Court  of  the  state  held  such  Act  to 
be  unconstitutional  and  void,  it  was  held 
that  the  compliance  with  said  Act  by  the  sec- 
ond company,  while  it  was  recognized  as  the 
law  of  the  state,  did  not  give  such  company 
any  contract  rights  with  tlie  state,  or  under 
the  laws  of  the  United  States,  which  entitled 
it  or  the  owner  of  a  water  right  thereunder 
to  invoke  the  jurisdiction  of  a  federal  court 
on  the  ground  that  it  had  a  vested  contract 
right  to  priority  in  the  use  of  ^he  water  of 
the  river,  which  was  impaired  by  the  state 
decision.  Mohl  v,  Lamar  Canal  Co.,  (1904) 
128  Fed.  776. 

Equal  protection  pf  law.  —  The  provisions 
of  the  Fourteenth  Constitutional  Amend- 
ment, securing  personal  rights,  are  directed 
against  the  states  and  their  agencies,  and 
not  against  the  acts  of  private  individuals, 
which  give  no  right  of  action  in  the  federal 
courts  on  the  ground  that  a  constittitional 
question  is  involved.  Marten  r.  Holbrook, 
(1907)   167  Fed.  716. 

The  assessment  by  a  state  board  of  the 
property  of  a  railroad  company  at  a  higher 
percentage  of  its  actual  value  than  property 
of  other  leases  is  assessed,  in  violation  of  a 
provision  of  the  state  constitution  requiring 
uniform  taxation  of  all  classes  of  property, 
without  statutory  authority  and  contrary  to 
the  law  of  the  state  as  declared  by  its  Su- 
preme Court,  is  not  an  act  of  the  state  within 
the  meaning  of  the  provision  of  the  Four- 
teenth Constitutional  Amendment,  prohibit- 
ing a  state  from  denying  to  any  person  the 
equal  protection  of  the  laws;  and  the  juris- 
diction of  a  federal  court  cannot  be  invoked 
for  redress  on  the  ground  that  the  action  of 
the  board  is  a  violation  of  such  provision, 
the  remedy  of  i^  pompi^y  l»e^  y^  the  state 


courts.      St.    Louis,   etc.,    R.    Co.   r.    Davis, 
(1904)   132  Fed.  629. 

Inequality  in  valuation  for  taxation  of  a 
franchise,  as  compared  with  other  taxable 
property,  must  be  systematic  and  intentional 
in  order  to  justify  a  federal  court  in  enjoin- 
ing the  apportionment  and  oertifleation  of 
the  tax  to  the  several  counties,  where  the  as- 
sessment does  not  appear  to  have  been  made 
on  such  a  different  scale  of  values  from  that 
adopted  elsewhere  as  to  deny  the  equal  pro- 
tection of  the  laws  guaranteed  by  Const.  U. 
S.  Amend.  14,  which  was  the  only  ground  in- 
voked to  sustain  the  federal  jurisdiction. 
Coulter  r.  Louisville,  etc.,  R.  Co.,  (1905)  196 
U.  S.  699,  25  S.  Ct.  342,  49  U.  S.  (L.  ed.) 
615,  ret;er«iti^   (1903)   131  Fed.  282. 

Where  the  jurisdiction  of  a  federal  ooart 
has  been  properly  invoked  for  relief  against 
assessments  as  discriminating  against  oom- 
plainant,  and  depriving  it  of  the  equal  pro- 
tection of  the  laws,  in  violation  of  the  Four- 
teenth Constitutional  Amendment,  although 
such  federal  question  is  determined  against 
complainant,  the  bill  may  be  retained  for  the 
decision  of  other  questions  arising  on  the  rec- 
ord. Michigan  R.  Tax  Cases,  (1905)  138 
Fed.  223,  af^rmed  (1906)  201  U.  S.  245,  26  S. 
Ct.  469,  50  U.  S.   (L.  ed.)   744. 

A  state  constitution  which  makes  the  gov- 
ernor the  commander-in-chief  of  the  militia 
of  the  state,  and  authorizes  him  to  call  out 
the  militia  to  execute  the  laws,  suppress  in- 
surrection, and  repel  invaaion,  and  a  statute 
of  the  same  state,  which  provides  more  in 
detail  for  the  exercise  of  such  power,  are  not 
in  conflict  with  the  Fourteenth  Amendment  to 
the  Federal  Constitution,  as  authorizing  any 
action  in  violation  of  personal  rights,  but 
are  clearly  within  the  powers  of  the  state; 
and  to  give  a  federal  eourt  jurisdiction  of  an 
action  against  officers  of  the  state  to  recover 
damages  for  acts  done  as  claimed  under  au- 
thority of  such  provisions,  as  in  violation  of 
constitutional  rights,  defendants  must  be  al- 
leged to  have  been  guilty  of  a  wanton  abuse 
of  the  power  therSy  conferred.  Mayer  v. 
Peabody,  (1906)   148  Fed.  870. 

The  Fourteenth  and  Fifteenth  Amendments 
of  the  Federal  Constitution  are  limitations 
on  the  states  and  do  not  oonfer  primary 
rightfl  enforceable  by  a  person  of  color  in  tlie 
first  instance  in  the  federal  courts.  Brawner 
r.  Irvin,  (1909)   169  Fed.  964. 

Suit  against  federal  receiTer.  — It  is  well 
settled  by  authority  that  a  suit  against  a 
receiver  does  not  arise  under  the  laws  of  the 
United  States  merely  from  the  fact  that  sueh 
receiver  was  appointed  by  a  federal  eourt. 
Wrightsville  Hardware  Co.  r.  Hardware,  etc, 
Mfg.  Co.,  (1910)  180  Fed.  586,  688.  See  also 
Rural  Home  Telephone  Co.  v.  Powers,  (1910) 
176  Fed.  986. 

A  petition  against  a  railroad  company  in 
the  possession  of  a  receiver  appointed  by  the 
federal  court,  to  quiet  plaintiff's  title  or  to 
declare  a  forfeiture  in  his  favor  to  certain 
realty,  color  of  title  to  which  is  Tested  in 
the  railroad  company,  and  the  legal  custodj 
of  which  without  any  other  title  or  inter^t 
is  held  bv  the  receiver,  presents  no  federal 
question  ior  the  reason  tlutt,  in  to«b  otMi 
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the  title  was  in  the  railroad  company  if  not 
forfeited,  and  in  plaintiff  if  it  was  forfeited, 
and  was  not  in  the  receiver.  ISilonnett  r.  Co- 
lumbus, etc.,  R.  Co.,  (1904)  26  Ohio  Cir.  Ct. 
Rep.  469. 

A  petition  against  a  railroad  company  in 
the  possession  of  a  receiver  under  appoint- 
ment of  a  federal  court,  for  the  cancellation  of 
certain  writings  alleged  to  have  been  fraudu- 
lently obtained  from  plaintiff  by  the  receiver, 
involves  no  federal  question.  Monnett  r.  Co- 
lumbus, etc.,  B.  Co.,  (1904)  26  Ohio  Cir.  Ct. 
Sep.  469. 

Suits  relating  to  copyright.  —  Where,  in  a 
suit  in  ihi^  federal  courts  to  restrain  the  sale 
of  complainants'  copyrighted  publications  at 
less  than  regular  prices,  there  was  neither 
diversity  of  citizenship  nor  claim  for  dam- 
ages in  the  stim  of  $2,000,  questions  not  aris- 
ing out  of  the  copyright  law  cannot  be  con- 
sidered. Scribner  r.  Straus,  (1906)  147  Fed. 
28,  78  C.  C.  A.  122,  afflrmed  (1905)  139  Fed. 
193. 

But  a  suit,  the  primary  object  of  which  is 
to  enforce  a  right  secured  by  the  copyright 
laws  which  is  being  infringed  by  defendant, 
is  a  suit  under  those  laws  and  within  the 
jurisdiction  of  the  federal  Circuit  Court, 
though  it  incidentally  draws  in  question  the 
validity  and  effect  of  the  contract  through 
which  complainant  derives  title.  Wooster  r. 
Crane,  (1906)  147  Fed.  515,  77  C.  C.  A.  211. 
And  see  also  the  title  Copysioht,  ante,  p.  932. 

Suits  laUting  to  trademarks.  —  In  a  suit 
between  citizens  of  the  same  state  for  in- 
fringement of  a  trademark,  the  federal  conrt 
has  no  jurisdiction  of  an  issue  of  alleged  un- 
fair competition;  its  jurisdiction  being  con- 
fined to  the  trademark  as  registered.  A. 
Lescben,  etc..  Rope  Co.  v,  Broderick,  etc., 
Hope  Co.,  (1904)  134  Fed.  571,  67  C.  C.  A. 
418,  affirmed  (1906)  201  U.  S.  166,  26  S.  Ct. 
425,  50  U.  a  (L.  ed.)  710;  Thaddeus  Davids 
Co.  v.  Davids,  (1908)  165  Fed.  792;  National 
Casket  Co.  t?.  New  York,  etc..  Casket  (3o., 
(1911)  185  Fed.  5S3.  See  also  the  title 
Tradcmabsb,  pogt. 

But  a  bill  may  be  maintained  in  the  federal 
Circuit  Court  to  restrain  the  infringement  of 
a  oommon-Iaw  trademark  where  other  juris- 
dictional facts  are  present.  Capewell  Horse 
Natl  Co.  V.  Mooney,  (C.  C.  A.  1909)  172  Fed. 
826,  »ffirining  167  Fed.  575. 

A  federal  court  has  jurisdiction  of  a  suit 
between  citizens  of  different  states  to  enjoin 
infringement  of  a  trademark,  though  the  ac- 
tual value  of  the  trademark  is  not  alleged, 
and  H  is  not  averred  that  it  will  be  destroyed 
by  defendant's  unlawful  use.  Griggs  r.  Erie 
JE»r«serving  Co.,  (1904)  131  Fed.  359. 

Where,  owing  to  noncompliance  with  Act 
March  3,  1881,  ch.  138,  21  Stat.  L.  502.  7  Fed. 
Stat.  Amiot.  329,  the  registration  of  a  valid 
trademark  is  void,  the  trademark  is  not 
tbereby  nullified,  but  still  retains  the  prop- 
erties of  a  common-law  trademark,  and  for 
its  infringement  suit  may  be  brought  in  the 
federal  court,  if  the  requisite  diversity  of 
etttfsenship  exiaU  and  tlie  requisite  judicial 
aittount  is  involved.  Edison  r.  Thomas  A. 
Edison,  Jr.  Chemical  Co.,  (1904)  128  Fed. 
1013.     See  abo  A.  B.  Andrews  Oo.  t*.  Punc- 


ture Proof  Footwear  Co.,    (1909)    168  Fed, 
762. 

Unfair  competition  in  trade  is  not  a  federal 
question,  and  a  suit  therefor  is  not  within 
the  jurisdiction  of  a  federal  court,  where  the 
parties  are  citizens  of  the  same  state,  nor  is 
that  issue  drawn  within  such  jurisdiction  be- 
caura  the  bill  also  alleges  infringement  of  a 
patent  growing  out  of  the  same  acts  of  de- 
fendant Mecky  r.  Grabowski,  (1910)  177 
Fed.  591. 

National  banks.  —  As  to  suits  by  or  against 
national  banks,  see  the  title  National 
Banks,  po8t. 

Interstate  commerce.  —  Jurisdiction  of  all 
actions  brought  under  the  remedial  sections 
of  the  Interstate  Commerce  Act  to  enforce  its 
provisions  lies  exclusively  in  the  federal 
courts.  Pittsburgh,  etc.,  R.  Co.  v.  Wood« 
(Ind.  1908)  84  N.  £.  1009.  And  see  the  title 
Intsbstaiv  Commebgk,  anie,  p.  1172. 

Suit  on  government  contractor's  bond.  —  An 
action  by  the  United  States  on  relation  of  a 
materialman  against  a  government  contractor 
and  a  surety,  to  recover  on  the  contractor's 
bond  to  the  government  for  materials  fur- 
nished to  enable  him  to  perform  the  contract, 
constituted  a  case  arising  under  the  Consti- 
tution or  laws  of  the  United  States,  and  was 
therefore  within  the  jurisdiction  of  the  fed- 
eral courts.  U.  S.  17.  Azman,  (1906)  152  Fed. 
816. 

Suits  relating  to  federal  electiona.  —  An  ac- 
tion to  recover  damages  from  state  election 
officers  for  their  asserted  wrongful  refusal 
to  permit  the  plaintiff  to  vote  for  a  member 
of  the  House  of  Representatives,  at  a  national 
election  held  in  the  district  where  he  resided, 
is  one  arising  under  the  Constitution  of  the 
United  States,  of  which  a  Circuit  Court  of 
the  United  States  has  jurisdiction.  Knight 
V.  Shelton,  (1905)  134  Fed.  423;  Brickhouse 
r.  Brooks,  (1908)   165  Fed.  534. 

Suits  relating  to  rights  in  navigable  watan. 

—  Where  a  river  within  a  state  was  navigable 
for  some  distance  from  its  mouth,  and  was 
actually  navigated  by  small  steamboats  and 
river  craft  for  the  purpose  of  carrying  up 
groceries,  supplies,  clothing,  loggers'  tools, 
etc.,  to  the  head  of  navigation,  and  returning 
with  farmers'  products,  a  bill  was  maintain- 
able in  tho  federal  courts  to  restrain  a  boom 
company  from  maintaining  a  boom  in  tJbe 
river  in  such  a  manner  as  to  be  an  obstruc- 
tion to  navigation,  though  tl&e  river  was 
chiefly  valunble  for  floating  logs,  and  thepe 
was  no  proof  of  actual  carriage  of  goods  on 
the  river  in  interstate  commerce.  U.  S.  t?. 
Wishkah  Boom  Co..  (1905)  136  Fed.  42,  68 
CCA.  592. 

Claims  under  land  giants  and  mining  claims. 

—  Where  complainant,  a  Wasliington  rail- 
road company,  had  complie<]  with  all  the  pro- 
visions of  Act  Cong.  March  3,  1875,  ch.  152, 
sec.  1,  18  Stat.  L.  482,  6  Fed.  Stat.  Annot. 
501,  conferring  on  railroad  companies  duly 
organized,  etc.,  a  right  of  way  over  the  pub- 
lic lands  of  the  United  States,  sought  to  re- 
strain defendant  railroad  company,  also  in- 
corporated under  the  laws  of  Washington, 
from  trespassing  on  complainant's  alleged 
riglit   of   way  over   public   lands   along   tht 
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north  bank  of  the  Columbia  river,  on  which 
complainant  alleged  it  intended  to  construct 
its  railroad  in  the  future,  the  jurisdiction 
of  the  federal  court  was  sustainable  on  the 
ground  that  the  case  involved  the  construc- 
tion of  such  federal  statute.  Wallula  Pac.  R. 
Co.  V.  Portland,  etc.,  R.  Co.,  (1906)  154  Fed. 
902. 

The  contention  that  rights  below  the  high- 
water  mark  of  navigable  nontidal  waters  can 
be  asserted  by  the  patentees  from  the  United 
States  as  appurtenant  to  the  uplands  con- 
veyed to  them,  as  against  the  title  of  the 
state  when  subsequently  admitted  into  the 
Union,  is  too  clearly  unfounded,  in  view  of 
the  prior  decisions  of  the  federal  Supreme 
Court,  to  raise  a  federal  question  within  the 
original  jurisdiction  of  a  federal  Circuit 
Court.  McGilvra  v,  Ross,  (1909)  215  U.  S. 
70,  30  S.  Ct.  27,  54  U.  S.  (L.  ed.)  95. 

Averments  that  patentees  from  the  United 
States,  whose  titles  were  derived  from  Spain 
and  Mexico  by  virtue  of  grants  to  their  pre- 
decessors from  those  countries,  which  were 
confirmed  by  the  board  of  land  commission- 
ers, were  deprived  of  their  property  without 
due  process  of  law,  and  allegations  that  their 
contract  obligations  were  impaired,  by  cer- 
tain enumerated  California  statutes  and  char- 
ters of  the  city  of  Los  Angeles,  which  con- 
ferred upon  the  city  only  such  rights  in  re- ' 
Bpect  to  the  waters  of  a  river  as  may  have 
been  vested  in  the  state,  afford  no  proper 
basis  for  the  jurisdiction  of  the  federal  (Cir- 
cuit Court,  as  of  a  case  arising  under  the 
Federal  Constitution.  Devine  x>,  Los  Angeles, 
(1906)  202  U.  S.  313,  26  S.  Ct.  652,  50  U.  S. 
(L.  ed.)    1046. 

The  petition  in  an  action  of  ejectment  does 
not  present  a  case  arising  under  the  laws  of 
the  United  States  of  which  a  federal  Circuit 
Court  has  jurisdiction  without  diversity  of 
citizenship  because  it  states  that  there  is  a 
dispute  between  the  parties  over  the  con- 
struction of  the  patent  from  the  United 
States  and  several  Acts  of  Congress  set  out 
as  the  source  of  plaintiff's  title,  where  its 
averments  show  that  the  real  controversy  is 
over  the  claim  of  plaintiff  that  he  is  entitled 
to  the  land  formed  by  accretion,  since  the  pat- 
ent was  issued,  and  after  the  statutes  were 
passed.  Joy  v,  St.  Louis,  (1906)  201  U.  S. 
332,  26  S.  Ct.  478,  50  U.  S.  (L.  ed.)  776. 

Since  the  only  statute  recognizing  the  right 
of  an  entryman  to  settle  on  unsurveyed  lands 
of  the  United  States  is  Act  May  14,  1880,  ch. 
89,  21  Stat.  L.  140,  6  Fed.  Stat.  Annot.  300, 
301,  providing  that  a  homestead  settler  on 
public  land  surveyed  or  unsurveyed  shall  be 
allowed  the  same  time  to  file  his  application 
and  perfect  his  original  entry  as  is  allowed 
to  settlers  under  the  pre-emption  laws,  a  suit 
by  a  homestead  settler  on  unsurveyed  public 
land  to  protect  his  possessory  right  as  against 
an  adverse  claimant  does  not  involve  a  con- 
struction of  the  laws  of  the  United  States  so 
as  to  sustain  federal  jurisdiction  on  that 
ground.  Earnhart  r.  Switzler,  (C.  C.  A. 
1910)  179  Fed.  832.  See  also  Hare  r.  Bir- 
kenfield.   (C.  C.  A.  1910)    181  Fed.  825. 

A  suit  brought  under  R.  S.  sec.  2326,  5 
Fed,  Stat,  Annot,  35,  in  support  of  f^n  *d 


verse  claim  to  mining  ground,  is  not  neces- 
sarily one  of  felderal  cognizance,  but  Ihe  juris- 
diction of  a  federal  court  is  dependent  on  di- 
versity •  of  citizenship.  Willitt  i*.  Baker, 
(1904)   133  Fed.  937. 

Suit  arising  under  treaty.  —  Allegations  in 
a  bill  to  quiet  title,  framed  under  Code  Civ. 
Proc.  Cal.,  sec.  738,  that  defendant's  adverse 
claims  are  based  upon  an  erroneous  construc- 
tion of  Treaty  of  Guadalupe  Hidalgo  (9  Stat. 
L.  922),  and  Act  Cong.  March  3,  1851,  ch.  41, 
9  Stat.  L.  631,  and  upon  certain  enumerated 
acts  of  the  California  legislature,  and  ordi- 
nances and  charters  of  the  city  of  Los  An- 
geles, adopted  and  approved  in  pursuance  of 
such  construction,  do  not  present  a  case  aris- 
ing under  the  Federal  Constitution,  laws,  or 
treaties,  of  which  a  federal  Circuit  Court  has 
jurisdiction  without  diversity  of  citizenship. 
Devine  r.  Los  Angeles,  (1906)  202  U.  S.  313, 
26  S.  Ct.  652,  50  U.  S.  (L.  ed.)   1046. 

An  action  in  ejectment  to  recover  land 
claimed  under  a  Spanish  grant,  protected  by 
the  Louisiana  Purchase  treaty  and  subse- 
quent confirmatory  Acts  of  Congress,  does  not 
involve  the  effect  or  validity  of  a  treaty  or 
law  of  the  United  States  to  confer  jurisdic- 
tion on  a  federal  court  on  that  ground,  where 
it  appears  from  the  petition  that  plaintiff's 
rights  depend  solely  upon  questions  of  fact 
as  to  whether  the  land  in  suit  was  within  the 
boundaries  of  the  original  grant,  or  was  oc- 
cupied by  his  grantors  at  the  time  necessary 
to  bring  it  within  the  provisions  of  the  con- 
firmatory acts.  Joy  f7.  St.  Louis,  (1903)  122 
Fed.  524. 

V.  Suits  by  United  States. 

A  Circuit  Court  of  the  United  States  has 
jurisdiction  of  any  suit  in  which  the  United 
States  properly  appears  as  plaintiff.  U.  S. 
V.  Allen,  (1909)  171  Fed.  907;  U.  S.  t?.  Comet 
Oil,  etc.,  Co.,  (1911)   187  Fed.  674. 

The  United  States  is  the  real,  and  not 
merely  nominal,  plaintiff,  so  as  to  sustain 
the  original  jurisdiction  of  a  federal  Circuit 
Court  without  regard  to  the  amount  in  dis- 
pute, in  a  suit  authorized  by  the  Act  of  Aug. 
13,  1894,  28  Stat.  L.  279,  sec.  5,  ch.  282,  6 
Fed.  Stat.  Annot.  125,  to  be  brought  in  its 
name,  for  the  use  and  benefit  of  a  material- 
man, upon  the  bond  of  a  contractor  for  a 
public  work,  which  the  statute  requires  shall 
contain  the  specific  special  obligation  directly 
to  the  United  States  that  the  contractor  will 
promptly  make  payments  to  all  persons  sup- 
plying him  labor  and  materials  in  the  prose- 
cution' of  the  work.  U.  S.  Fidelity,  etc.,  Co. 
f.  U.  S.,  (1907)  204  U.  S.  349,  27  S.  Ct.  381, 
51  U.  S.  (L.  ed.)  616,  affirming  (1904)  132 
Fed.  82,  and  apparently  overruling  U.  S.  17. 
Henderlong.  (1900)  102  Fed.  2;  U.  S.  r. 
Sheridan,  (1902)  119  Fed.  236;  U.  S.  v.  Bar- 
rett, (1905)  135  Fed.  189;  Burrell  r.  U.  S., 
(1906)  147  Fed.  44,  77  C.  C.  A.  308. 

VI.  DivEBSE  Citizenship. 

In  general.  —  A  federal  court  has  no  juris- 
diction of  a  suit  between  two  citizens  of  the 
same  stiite  on  a  cause  of  action  arising  with- 
in tUe  nt«lte  imd  under  ^ts  laws,     Shohopey 
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r.  Qaincy,  etc^,  R.  Ck).,  (1909)  223  Mo.  649, 
122  8.  W.  1026. 

Whenever  the  citizens  of  a  state  can  secure 
trial  of  their  eontroversi^es  by  its  courts  of 
general  jurisdiction,  the  citizens  of  different 
states  may  obtain  the  trial  of  like  oontro* 
versies  between  them  by  appropriate  action 
in  the  federal  courts.  Barber  Asphalt  Pav- 
ing Co.  r.  Morris,  (1904)  132  Fed.  945,  60 
C.  C.  A.  65,  67  L.  R.  A.  761. 

The  motive  with  which  a  creditor  invokes 
the  jurisdiction  of  a  federal  Circuit  Court  is 
immaterial  if  he  has  a  justifiable  demand 
and  the  requisite  diversity  of  citizenship  ex- 
ists. Blair  r.  Chicago,  (1906)  201  U.  S.  400, 
26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801,  reversing 
(1904)   132  Fed.  848. 

Where  a  mortgage  was  given  to  secure  a 
prior  indebtedness  from  the  mortgagor  to  the 
mortgagee,  who  were  citizens  of  different 
states,  the  jurisdiction  of  a  federal  court  of 
a  suit  to  foreclose  the  mortgage  is  not  af- 
fected by  the  fact  that  it  also  secured  other 
indebtedness  owing  by  the  mortgagor  to  a 
third  person,  who  was  a  citizen  of  the  same 
state,  which  had  been  assigned  to  the  mort- 
gagee. Peacock,  etc.,  Co.  r.  Aaggard,  (1904) 
128  Fed.  1005,  affirmed  129  Fed.  1005,  64  C. 
C.  A.  490. 

State  dtizenship  —  Generally.  —  While  a 
domicile  once  acquired  by  intention  and  acts 
may  be  held  by  intention  alone,  so  far  as  re- 
lates to  citizenship  necessary  to  support  the 
jurisdiction  of  a  federal  court,  to  constitute 
a  change  of  domicile  which  will  confer  such 
jurisdiction,  the  intention  must  be  supported 
by  such  acts  as  are  consistent  with  the 
change,  and  not  contradictory  of  it.  Davis 
V,  Dixon,  (1910)  184  Fed.  509.  See  also 
Howe  V.  Howe,  etc..  Ball  Bearing  Co.,  (1907) 
154  Fed.  820,  83  C.  C.  A.  536 ;  Hill  v.  Walker, 
(C.  C.  A.  1909)  167  Fed.  241;  Laws  t?.  Flem- 
ing, (1910)   177  Fed.  450. 

A  plaintiff  who  had  for  many  years  been  a 
resident  of  a  city  in  Pennsylvania  became, 
some  two  years  before  the  commencement  of 
bis  suit,  the  superintendent  of  a  company 
engaged  in  drilling  oil  wells,  which  required 
bis  presence  the  greater  part  of  the  time  at 
the  place  where  the  company  was  at  work. 
A  year  later,  the  most  of  the  wells  on  which 
it  was  then  en^ged  being  in  the  vicinity  of  a 
town  across  the  river  in  Ohio,  sixteen  miles 
from  his  residence,  he  established  his  head- 
quarters there,  hiring  a  room  in  a  hotel, 
where  he  stayed  through  the  week.  His  fam- 
ily, consisting  of  a  wife  and  son,  remained  in 
Pennsylvania,  where  his  wife  built  a  resi- 
dence, and  he  usually  spent  Sundays  there. 
He  was  in  the  directory  there  as  a  resident, 
paid  taxes  there,  and  voted  there  when  he 
last  voted.  It  was  held  that  notwithstanding 
his  testimony  that  he  was  a  resident  of  Ohio 
and  although  he  might  have  intended  to  re- 
move to  the  Ohio  town,  he  was  in  fact  still 
a  resident  and  citizen  of  Pennsylvania,  and 
could  not  maintain  a  suit  in  a  federal  court 
against  another  citizen  of  that  state.  Harton 
c.  Howley,  (1907)   155  Fed.  491. 

Affidavits  presented  to  a  federal  court  on 
a  motion  to  dismiss  a  suit  for  want  of  juris- 
diction were  coiisideredj  and  the  facta  shown 


held  insufficient  to  sustain  the  burden  resting 
upon  the  complainant  to  prove  his  alleged 
citizenship  of  the  state  of  Washington,  where 
it  was  shown  that  he  left  that  state  some 
two  and  one-half  years  prior  to  the  com- 
mencement of  the  suit,  and  thereafter  resided 
continuously  in  South  Dakota,  where  the  suit 
was  brought,  and  that  at  about  the  time  of 
its  commencement  he  described  himself  in 
conveyances  as  a  resident  of  the  latter  state ; 
his  own  testimony  being  that  he  was  unmar- 
ried, that  he  owned  a  house  in  Washington, 
and  that  at  all  times  since  leaving  he  claimed 
his  residence  there,  and  intended  to  return 
there  after  the  conclusion  of  certain  litiga- 
tion and  the  disposal  of  property  owned  by 
him  in  South  Dakota.  Jones  v,  Subera, 
(1907)   150  Fed.  462. 

The  testimony  of  a  plaintiff  that  he  was  at 
"  home  "  in  a  certain  town  and  that  he  lived 
there  is  sufficient  proof  of  his  citizenship  in 
the  state  in  which  such  town  is  situated  to 
sustain  the  jurisdiction  of  a  federal  court  in 
a  suit  against  a  corporation  of  another  state, 
although  the  averment  of  citizenship  in  his 
declaration  is  defective.  Baltimore,  etc.,  K. 
Co.  r.  Davis,  (1906)  149  Fed.  191,  79  C.  C.  A. 
139. 

Where  plaintiff  brought  suit  in  a  federal 
court  sitting  in  Nevada,  against  citizens  of 
that  state,  and  alleged  that  he  was '  a  resi- 
dent of  California,  and  testified  that  he  had 
left  California  and  gone  to  Nevada  for  his 
health,  but  intended  to  return,  and  considered 
California  as  his  home,  it  was  held  that  such 
testimony  was  sufficient  to  establish  diverse 
citizenship  in  the  absence  of  proof  to  the  con- 
trary. Eisele  v.  Oddie,  (1904)  128  Fed. 
941. 

Stockholders,  —  The  presumption  that  the 
stockholders  of  a  corporation  are  citizens  of 
the  state  which  created  it  does  not  preclude 
them  from  asserting  their  actual  citizenship 
to  sustain  the  jurisdiction  of  a  federal  Cir- 
cuit Court  of  a  suit  brought  by  them  as  such 
stockholders.  Doctor  r.  Harrington,  (1905) 
196  U.  S.  579,  25  S.  Ct.  355,  49  U.  S.  (L.  ed.) 
606. 

Where  the  question  is  as  to  the  citizenship 
of  an  individual  as  determining  his  right  to 
maintain  an  action  in  a  federal  court,  the 
fact  that  he  is  president  of  a  corporation 
creates  no  legal  presumption  that  he  is  a 
citizen  of  the  same  state  as  the  corporation, 
the  presumption  that  the  members  of  a  cor- 
poration are  citizens  of  the  state  in  w^liich 
it  is  incorporated  being  indulged  only  for  the 
purpose  of  fixing  the  status  of  the  corpora- 
tion as  a  litigant  in  such  courts.  Utah-Ne- 
vada Co.  r.  De  Lamar,  (1904)  133  Fed.  113, 
66  C.  C.  A.  179. 

Domicile  of  married  woman,  —  Where,  in 
a  suit  in  the  federal  courts,  one  of  the  plain- 
tiffs was  a  married  woman  whose  husband, 
for  more  than  three  years  prior  to  the  insti- 
tution of  the  action  and  at  the  time  thereof, 
was  a  resident  and  citizen  of  the  state  of 
Nevada,  it  was  held  that  the  wife's  domicile 
for  the  purpose  of  jurisdiction  was  also  there, 
though  she  in  fact  resided  during  such  time 
in  another  stato.  Thompson  v,  Stalmann, 
(1905)  139  Fed,  93, 
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CUiMBA  of  t«nitories.  —  Diversity  of  citi- 
feeaaliip  between  citizens  of  different  states  is 
indtspenftable  to  the  jurisdiction  of  a  federal 
court  on  that  ground,  and  a  controversy  be- 
tween a  citieen  of  a  state  and  a  citizen  of  a 
territory  will  not  confer  jurisdiction.  Me* 
Clelland  t\  McKane»  (1907)  154  Fed.  164; 
Maxwell  t).  Federal  Gold,  etc.»  Co.  ,  (O.  C.  A. 
1907)  156  Fed.  110;  Clark  r.  Southern  Pac. 
Co.,  (1000)    176  Fed*  122. 

Citizenship  of  cotporatioA.  —  A  corporation 
cannot  be  considered  a  citiaen,  inhabitant,  or 
resident  of  a  state  in  which  it  has  not  been 
incorporated  for  the  purpose  of  determining 
federal  jurisdiction.  Fribourg  v.  Pullman 
Co.,  (1910)    17«  Fed.  981. 

It  is  settled  law  that  for  purposes  of  the 
jurisdiction  of  a  federal  oourt  a  oorporatioa 
is  a  oitiaen  only  of  the  state  in  which  it  is 
incorporated;  and,  where  it  is  doing  business 
and  has  an  established  office  in  another  state, 
such  fact  does  not  affect  its  citinenship,  but 
it  may  be  there  sued  in  such  court  by  a  citi- 
zen of  the  state  residing  in  tlte  district. 
Haight,  ftX&,,  Co.  v.  Weiss,  (C.  C.  A.  1007) 
156  Fed.  328. 

Incorporators  under  a  isharter  which  de- 
clares that  they  "  are  hereby  created  a  body 
politic  and  corporate"  become  a  corporation 
under  the  laws  of  Mississippi  for  the  pur- 
pose of  suinff  and  beii^  sued  in  the  fe<£eral 
courts  as  a  citisen  of  that  state  upon  the  ap- 
proval of  such  charter  by  the  governor,  and 
the  certification  of  such  approval  by  the 
secretary  of  state,  under  the  great  seal  of  the 
state,  although  there  has  been  no  compliance 
with  the  subsequent  provision  of  the  charter 
conferring  the  power  to  commence  business 
when  a  certain  proportion  of  the  capital 
stock  siiall  be  subscribed  and  paid  for.  W.  L. 
Wells  Co.  17.  Gastonia  Cotton  Mfg.  Co., 
( 1905)  198  U.  S.  177,  26  S.  Ct  540,  49  U.  S. 
(L.  ed,)   1003. 

A  corporation  incorporated  in  severed 
atatCA,  including  the  one  in  which  suit  is 
brought  against  it,  must  be  regarded  as  a 
citizen  of  the  latter  state  for  the  purpose  of 
determining  the  jurisdiction  of  a  federal 
court.  Lake  Shore,  etc.,  R.  Co.  t;.  Eder,  <C. 
C.  A.  1909)  174  Fed.  944. 

The  Boston  k  Maine  Railroad,  a  corpora- 
tion originally  chartered  in  New  Hampshire, 
but  subsequently,  by  consolidation,  also  made 
a  corporation  of  both  Massachusetts  and 
Maine,  is  a  citizen  of  New  Hampshire  in  such 
sense  that  the  Circuit  Court  of  the  United 
States  in  that  state  is  without  jurisdiction 
of  an  action  against  it  by  another  citizen  of 
New  Hampshire  on  the  ground  of  diversity 
of  citizeni^ip.  Goodwin  v.  Boston,  etc.,  R. 
Co.,   (1904)    127  Fed.  986. 

But  it  has  been  held  that  a  railroad  cor- 
poration of  Virginia  which  owned  and  oper- 
ated railroads  in  that  and  other  states,  in- 
cluding South  Carolina,  by  taking  out  a 
charter  in  the  latter  state,  as  required  by  its 
laws,  did  not  thereby  become  a  citisen  of 
South  Carolina  for  the  purposes  of  the  juris- 
diction of  federal  oourts,  but  remained  for 
such  purposes  a  corporation  and  citieen  of 
Virginia.  Atlantic  Coast  Line  R.  Co.  r.  Dun- 
ning,  (C,  C,  A.  1908)    106  Fed,  850. 


Incorporatum  for  purposes  of  conferring 
jurisdiction,  —  Incorporation  in  Nevada  by 
direction  of  a  California  corporation,  for  the 
sole  purpose  of  havii^  the  matters  in  dispute 
between  such  California  oorporatioa  and  an- 
other corporation  of  that  state  determined 
in  a  federal  rather  than  in  the  state  court, 
where  they  were  pending  and  undetermined, 
must  be  r^^rded  as  an  attempt  collusively 
to  make  a  party  plaintiff  simply  for  the  pur- 
pose of  crea^ting  a  case  cognizable  by  the  fed- 
eral court,  which,  under  the  Act  of  March  3, 
1875  (18  Stat.  L.  470,  472,  ch.  137,  sec  5), 
requires  the  dismissal  of  the  suit,  where  the 
new  corporation  assumes  to  be  the  owner  of 
the  property  rights  which  the  old  oompany 
has  asserted  only  that  it  may  have  a  stand- 
ing in  the  federal  court  as  a  litigant  in  re- 
spect of  those  rights,  and  the  old  corporation 
can  control  the  conduct  of  the  suit  brought  by 
the  new  corporation  at  any  time  up  to  the 
date  of  the  decree,  and  can  require  the  new 
corporation,  in  the  event  of  a  decree  in  its 
favor,  to  transfer  the  benefit  of  auch  decree 
to  the  old  corporation  witliout  any  new  or 
valuable  consideration.  Miller  t;.  East  Side 
Canal,  etc.,  Co.,  (1908)  211  U.  S.  293,  29  S. 
Ct.  Ill,  53  U.  S.  (L.  ed.)   189. 

In  Percy  Summer  Club  t>.  Astle,  <C.  C  A. 
1908)  163  Fed.  1,  it  was  held  that  the  foma- 
tion  of  a  corporation  under  the  laws  of  New 
Jersey  to  take  over  property  in  New  Hamp- 
shire from  a  corporation  of  that  state  having 
the  same  name  and  composed  largely  of  the 
same  persons  was  not  so  clearly  for  the 
purpose  of  enabling  it  to  invoke  tlie  juris- 
diction of  the  federal  courts  as  to  defeat  such 
jurisdiction  on  the  ground  of  fraud. 

A  foreign  iX)rporation  does  not  become  a 
citisen  of  another  state  so  far  as  to  affect  the 
jurisdiction  of  the  federal  courts  upon  the 
question  of  diverse  citizenship,  by  complying 
with  the  local  laws  thereof  which  declare  that 
such  a  corporation  becomes  a  domestic  cor- 
poration by  filing  with  the  secretary  of  state 
duly  authenticated  copies  of  its  charter  and 
by-laws.  Southern  R  Co.  v.  Allison,  (1903) 
190  U.  S.  326,  23  a  C^.  713,  47  U.  S.  (L.  ed.) 
1078;  St.  Louis,  etc.,  R.  Co.  v.  Cross,  (1909) 
171  Fed.  480. 

Change  of  domicile.  —  A  change  of  citixen- 
ship,  although  for  the  purpose  of  acquiring  a 
right  to  sue  in  a  federal  court,  is  not  unlaw- 
ful and  does  not  derive  the  court  of  jurisdic- 
tion if  tliere  is  an  actual  bona  .fide  change 
with  the  intention  of  remaining  in  the  new 
domicile.  Wiemer  t?.  Louisville  Water  Co., 
(1903)  130  Fed.  244;  Davis  47.  Dixon,  (1910) 
184  Fed.  509.  And  see  cases  cited  under 
catchline  State  Citizenship,  p.  1251,  saipro. 

Tiansfer  of  intsrest  in  subject-iaAtter  at 
conformity  of  citixenship.  —  Where,  pending 
a  suit  in  a  federal  court,  the  jurisdiction  of 
which  depended  on  diversity  of  citizenship, 
complainant  transferred  his  interest  in  the 
subject-matter  to  a  corporation  of  the  same 
eiti^nship  as  the  defendant,  the  federal  court 
no  longer  had  jurisdiction,  and  could  not  pro^ 
ceed  to  a  decree.  Pittsburg,  etc.,  R.  Co.  v. 
Fiske,  (C.  C.  A.  1910)  178  Fed.  66. 

Nature  of  suit.  —  Where  several  policies  of 
iasurance  were  assigned  nfter  loss,  and  tho 
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assigaee  brought  separate  suits  itl  the  Btat« 
court  agaiBst  all  of  the  insurers,  who  were 
all  citizens  o#  states  other  than  that  in  which 
the  assignee  resided,  and  some  of  the  suits 
wvps  remoyed  to  the  federal  court,  but  others 
were  not  removable,  by  reason  of  the  insuf- 
fieieney  <^  the  amount  invoWed,  whereupon 
one  ol  the  insurers  filed  a  bill  to  restrain  the 
suits  at  law.  and  to  compel  an  adjustment  of 
the  liability  of  the  various  insurers  in  equity, 
it  was  held  that  the  controversy  alleged  in 
sneh  bill  was  between  the  various  insurance 
ccMnpanies  and  the  assignee  of  th«  policies; 
and  hence  the  bill  was  maintainable  as  an 
original  bill.  Rochester  German  Ins.  Co.  v. 
Schmidt,   (1004)   126  Fed.  998. 

Whene  the  defendant  was  sued  on  account 
el  A  patent  sold  by  defendant  to  complainant 
but  wrongfully  assigned  by  defendant  to  a  co- 
defendant,  having  been  a  director  and  a  sal- 
aried officer  of  complainant  at  the  time  he 
assigned  the  patent,  he  was  also  chargeable  as 
trustee  regardless  of  the  written  assignment; 
and,  diverse  citizenship  appearing,  it  was 
beld  that  the  suit  was  maintainable  in  a 
lederal  court  to  require  an  accounting  and  to 
ecMBpel  a  transfer  of  the  patent.  Prest-O-Lite 
Co.  f>.  Avery  Portable  Lighting  Co.,  (1908) 
164  Fed.  00. 

If  a  CTosft-bill  In  a  federal  court  assumes 
the  eharaeter  of  an  original  bill,  it  will  be 
dismissed  for  want  of  jurisdiction,  where  the 
parties  to  the  controversy  presented  thereby 
are  eitisens  of  the  same  state.  Patton  r. 
MarshaU,   (C.  C.  A.  1909)   173  Fed.  350. 

Where  federal  jurisdiction  in  a  suit  by  a 
stockholder  was  sustainable  on  the  theory 
that  it  involved  a  controversy  between  citi- 
zens odf  difTerent  states,  the  bill  is  not  de- 
murrable because  the  controversy  was  not 
one  arising  under  the  (I)onstitution  or  laws  of 
the  United  States.  Howard  r.  National  Tele- 
phone Co.,  (1910)   182  Fed.  215. 

Anrangement  of  parties  as  to  adverse  in- 
terests. —  Prior  to  the  Judiciary  Act  of 
1875,  in  determining  the  question  of  juris- 
diction, based  on  diversity  of  citizenship,  the 
rights  of  the  parties  with  respect  to  juris- 
diction based  upon  a  diversity  of  citizenship 
were  determined  solely  according  to  the  posi- 
tion they  occupied  as  complainants  or  defend- 
ants on  the  face  of  the  pleadings.  Under  the 
new  law,  the  mere  form  of  the  pleadings  may 
be  put  aside,  and  the  parties  placed  upon  dif- 
ferent sides  of  the  matter  in  dispute,  accord- 
ing to  the  facts.  Stephens  r.  Smartt,  (1909) 
172  Fed.  466;  Stewart  P.  Mitcliell,  (1909)  172 
Fed.  905,  909. 

In  determining  the  question  of  federal  ju- 
risdiction, where  it  depends  solely  on  adverse 
citizenship,  it  is  the  duty  of  the  court  to  ar- 
range the  parties  on  the  one  side  or  the  other 
according  to  their  interests  or  the  facts,  re- 
gardless of  the  places  they  occupy  in  the 
pleadings  as  plaintiffs  or  defendants.  Gage 
r.  Riverside  Trust  Co.,  (1906)  156  Fed.  1002; 
Mann  r.  Gaddie,  (C.  C.  A.  1907)  158  Fed. 
42;  Stephens  r.  Smartt,  (1909)  172  Fed. 
466;  Stewart  r.  Mitchell,  (1909)  172  Fed, 
906,  909;  Allen- West  Comt^ission  Co.  i\ 
Brashear,  (1910)  176  Fed.  119;  Federal  Min., 
etc.,  Co.  r.  Bunker  Hill,  etc.,  Min.,  etc.,  Co., 
(1909)   187  Fed.  474. 


If  sneh  arrangement  defoats  the  jurisdic- 
tion, the  bill  will  be  dismissed.  Mann  9. 
Gaddie,  (C.  C.  A.  1907)  158  Fed.  42;  Allen- 
West  Commission  Co.  i*.  Brashear,  (1910) 
176  Fed.  119. 

A  controversy  between  two  factions  in  a 
local  church,  each  having  a  pastor  and  a  gov- 
erning board  of  elders  all  of  whom  are  citi- 
zens of  the  same  state,  and  each  claiming 
the  exclusive  right  to  control  and  use  the 
church  building  and  property,  cannot  be 
brought  by  members  of  one  faction  who  are 
citizens  of  other  states  against  the  pastor  and 
elders  of  both  factions  but  asking  relief 
against  one  side  only  by  injunction  to  re- 
strain them  from  interfering  with  their  co- 
defendants  in  the  use  and  occupation  of  the 
property.  In  such  case,  the  defendants  who 
belong  to  the  same  faction  as  complainants 
are  not  merely  formal  parties,  but  the  real 
controversy  is  between  them  and  their  co- 
defendants  and  requires  that  they  be  consid- 
ered as  complainants  for  the  purpose  of  de- 
termining the  court's  jurisdiction.  Stewart 
r.  Mitchell,  (1909)   172  Fed.  905. 

In  a  suit  in  equity  instituted  by  a  stock- 
holder in  his  own  name,  but  upon  a  risht  of 
action  in  his  corporation,  such  corporation  is 
an  indispensable  party,  and,  for  trie  purpose 
of  determining  the  jurisdiction  of  a  federal 
court,  will  be  aligned  with  the  defendants 
whenever  the  officers  or  persons  controlling 
it  are  shown  to  be  opposed  to  the  object 
sought  by  the  complaining  stockholder,  and 
when  such  opposition  does  not  appear  it  will 
be  aligned  with  the  complainant.  Groel  17.  ' 
United  Electric  Co.,  (1904)  132  Fed.  252; 
Kelly  p.  Mississippi  River  Coaling  Co., 
(1909)  175  Fed.  482.  See  also  Waller  t?. 
Coler,   (1903)   125  Fed.  821. 

But  the  fact  that  the  ultimate  interest  of  a 
corporate  defendant  may  be  the  same  as  that 
of  the  complaining  stockholders  does  not  re- 
quire, in  arranging  the  parties  to  a  cause  for 
the  purpose  of  determining  the  jurisdiction  of 
a  federal  Circuit  Court,  invoked  on  the 
ground  of  diversity  of  citizenship,  that  such 
corporation  be  grouped  on  the  side  of  com- 
plainants, where  the  bill  alleges  that  the  cor- 
poration is  under  a  control  antagonistic  to 
complainants,  and  is  made  to  act  in  a  way 
detrimental  to  their  rights.  Doctor  t?.  Har- 
rington, (1905)  196  U.  S.  579,  26  S.  Ct.  355, 
49  U.  S.  (L.  ed.)  606;  Howard  t?.  National 
Telephone  Co.,   (1910)    182  Fed.  215. 

The  corporate  defendant  and  the  complain-  . 
ing  stockholder  will  not  be  aligned  on  the 
same  side  of  the  controversy  for  the  purpose 
of  determining  the  jurisdiction  of  a  federal 
Circuit  Court,  invoked  on  the  ground  of 
diverse  citizenship,  because  it  may  be  for  the 
financial  interests  of  the  corporation  that  the 
suit  shall  succeed,  where  the  corporation 
unites  with  the  other  defendant  in  resisting 
the  claim  of  illegality  and  fraud,  and  both 
are  alleged  to  have  engaged  in  the  same  * 
illegal  and  fraudulent  conduct,  and  the  injury 
is  alleged  to  have  been  accomplished  by  their 
joint  action.  Venner  v.  Great  Northern  R. 
Co.,  (1908)  209  U.  S.  24,  28  S.  Ct.  328,  62 
U.  S.   (L.  ed.)   666. 

Equity  rule  94,  prescribing  the  requisites 
of  a  bill  by  a  stockholder  to  enforce  rights 
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of  the  corporation,  was  adopted  for  the  pur- 
pose of  preventing  collusive  suits  in  the  fed- 
eral courts  of  which  they  would  not  otherwise 
have  jurisdiction,  and,  except  in  the  require- 
ment that  the  bill  be  verified  by  oath,  such 
rule  adds  nothing  to  what  was  previously 
substantially  required  by  correct  pleading. 
It  in  no  way  affects  the  rule  that,  m  deter- 
mining federal  jurisdiction  in  such  suits,  the 
corporation  is  to  be  aligned  with  the  com- 
plainant or  the  defendants,  according  to  the 
facts.  Groel  r.  United  Electric  Co.,  (1004) 
132  Fed.  262. 

In  a  stockholders*  suit  in  a  federal  court 
to  remove  an  alleged  fraudulent  lien  from 
the  property  of  the  corporation,  where  the 
«  complainant  has  not  complied  with  equity 
rule  94,  the  corporation  will  be  aligned  on 
the  side  of  the  complainant.  Gage  f.  River- 
side Trust  Co.,   (1906)    166  Fed.  1002. 

In  a  suit  by  a  stockholder  of  a  corporation 
of  the  same  state  against  such  corporation 
and  a  foreign  corporation  to  charge  the  latter 
as  trustee  because  of  acts  which  aa  majority 
stockholder  it  (Caused  the  former  to  do  in 
fraud  of  its  other  stockholders,  the  domestic 
corporation  is  not  a  party  in  the  same  inter- 
est as  complainant,  and  cannot  be  ali;;npd 
with  him  for  the  purpose  of  giving  a  federal 
court  jurisdiction  on  the  ground  of  diversity 
of  citizenship.  Redfield  r.  Baltimore,  etc.,  R. 
Co.,  (1903)  124  Fed.  929. 

A  fcJeral  court  is  without  jurisdiction  on 
the  ground  of  diversity  of  citizenship  of  a 
suit  for  an  accounting  under  a  written  con- 
tract, where  the  defendants  are  all  citizens 
of  the  same  state,  and  one  of  them  is  a  party 
to  the  contract  on  the  same  side  as  complain- 
ants, made  a  defendant  only  because  he  re- 
fused to  join  as  a  complainant.  Menefee  t?. 
Frost,  (1903)   123  Fed.  633. 

A  federal  court  is  without  jurisdiction  of  a 
suit  for  the  specific  performance  of  a  con- 
tract in  which  the  complainant  owns  only  a 
part  interest,  when  the  owner  of  the  remain- 
ing interest,  who  is  joined  as  a  defendant,  is 
a  citizen  of  the  same  state  as  his  codefend- 
ants,  the  other  parties  to  the  contract.  In 
such  case  he  must  be  arranged  by  the  court 
on  the  side  of  the  complainant  in  the  contro- 
versy. Joseph  Dry  Goods  Co.  f.  Hecht, 
(1903)  120  Fed.  760,  57  C.  C.  A.  64. 

Where  there  is  no  controversy  between  one 
of  the  joint  vendors  in  a  contract  for  the  sale 
of  lands  and  the  purchaser,  but  there  is  a 
dispute  between  her  and  the  other  vendors  as 
to  her  share  of  the  purchase  money  and  the 
amount  she  should  contribute  toward  clearing 
the  title,  and  also  between  such  other  vendors 
and  the  purchaser  with  respect  to  taxes,  in- 
terest, and  other  matters  affecting  the 
amount  due  under  the  contract  which  re- 
sulted in  a  suit  by  them  for  specific  per- 
formance, the  said  vendor,  who  refused  to 
join  in  such  suit,  was  properly  made  a  de- 
fendant, and  cannot  be  aligned  as  a  complain- 
ant in  interest  to  defeat  the  jurisdiction  of  a 
federal  court  therein  because  of  the  fact 
that  she  was  a  citizen  of  the  same  state  as  the 
purchaser,  although  she  was  necessarily  civen 
a  decree  against  him  for  the  share  of  the 
purchase  money  to  which   the  court   deter- 


mined she  was  entitled.     Wood  p.  Beskins, 
(1905)   141  Fed.  500,  72  C.  C.  A.  558. 

Where  the  bill  of  plaintiff  corporation  al- 
leged that  it  was  engaged  in  the  business  of 
selling  coal  and  coke;  that  it  had  contracts 
with  defendant  coal  companies  by  which  it 
was  to  take  and  pay  for  all  their  product 
at  the  mines,  to  furnish  transportation,  and 
to  sell  the  same  at  prices  fixed  by  the  com- 
panies, receiving  a  stipulated  sum  per  ton 
for  its  services;  that  by  the  terms  of  such 
contracts  defendant  companies  were  not  liable 
for  damages  for  failing  to  furnish  coal  or 
coke  to  plaintiff  where  sucli  failure  was 
caused  by  strikes;  that  in  reliance  on  such 
contracts  plaintiff  had  made  contracts  for  the 
sale  of  large  quantities  of  coal  and  coke, 
which  could  only  be  supplied  from  the  mines 
of  defendant  companies;  that  the  latter  were 
prevented  frrm  furnishing  the  same  by  the 
wrongful  and  illegal  acts  of  individual  de- 
fendants, who  were  conducting  a  strike  amonj; 
the  miners,  and  who,  by  intimidation  and 
threats,  prevented  others  from  working  in  the 
mines,  it  was  held  that  the  bill  showed  such 
an  interest  in  plaintiff  as  entitled  it  to  main- 
tain the  suit  in  its  own  right  for  its  protec- 
tion independently  of  the  coal  companies, 
which,  while  properly  made  defendants,  could 
not  be  aligned  with  the  plaintiff  to  defeat  the 
jurisdiction  of  a  federal  court,  their  interests, 
while  perhaps  not  adverse,  being  based  on 
differert  riglits.  Carroll  t\  Chesapeake,  etc. 
Coal  Agency  Co.,  (1903)  124- Fed.  305,  61  C. 
C.  A.  49. 

Actuarand  nominal  parties.  —  For  purposes 
of  jurisdiction,  the  federal  courts  regard  the 
real  rather  than  the  nominal  party.  Hollen- 
bach  r.  Elmore,  etc.,  Contracting  Co.,  (1909) 
174  Fed.  845. 

Where  plaintiff  in  a  suit  in  a  federal  Cir- 
cuit Court  was  not  the  real  party  in  interest, 
and  the  declaration  did  not  show  the  real 
party's  interest  or  contain  proper  avermenta 
concerning  his  citisenship,  permission  will  be 
granted  to  amend  in  such  respects  within  ten 
days.  Klein  r.  Title  Guaranty,  etc.,  Co^ 
(ibOO)    166  Fed.  365. 

An  objection  that  plaintiff  in  a  suit  in  the 
federal  courts  was  only  a  nominal  party,  and 
that  it  did  not  appear  that  the  real  part>  in 
interest  possessed  the  requisite  citizenship  to 
give  the  court  jurisdiction,  is  a  defect  which 
may  be  remedied  by  amendment  after  a  trial 
on  the  merits  by  amending  the  record  so  as  to 
make  it  recite  that  the  suit  was  by  plaintiff 
to  the  UPC  of  the  real  party  in  interest*  and 
by  inserting  proper  averments  concerning  his 
citizenship.  Baglin  r.  Title  Guaranty,  etc., 
Co..  (1909)   166  Fed.  356. 

Where  the  real  controversv  in  a  suit  in  a 
federal  court  is  between  citizens  of  different 
states  who  are  in  court,  inability  to  make 
service  upon  another  party  named  by  the  com- 
plainant as  a  defendant,  whose  interest  \% 
merely  ministerial,  will  not  deprive  the 
court  of  jurisdiction.  Slater  Trust  Co.  r, 
Randolph-Macon  Coal  Co.,  (1908)  166  Fed. 
171. 

Where  an  action  in  the  name  of  the  United 
States  on  a  public  contractor's  l)ond  was 
brought  by  a  banking  corporation  having  Its 
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banking  house  in  the  state  of  Washington, 
and  the  contractor  sued  was  a  resident  of 
California,  and  his  surety  a  corporation  or- 
ganized under  the  laws  of  Connecticut,  and 
the  amount  involved  exceeded  the  sum  of 
$2,000,  the  federal  jurisdiction  existed  be- 
cause of  diverse  citizenship.  Burrell  o.  U.  S., 
(1906)  147  Fed.  44,  77  C.  C.  A.  308. 

A  note  made  payable  to  the  cashier  of  a 
bank  as  trustee,  the  consideration  for  which 
was  furnished  by  the  bank,  which  was  the 
real  owner,  may  be  sued  on  by  the  bank  in  its 
own  name,  or  by  its  receiver,  without  indorse- 
ment or  assignment,  under  the  statute  of 
Utah,  and  the  citizenship  of  the  cashier  ii 
immaterial  to  affect  the  jurisdiction  of  a 
federal  court  in  that  state  of  an  action  there- 
on. Franklin  r.  Conrad-Stanford  Co.,  (1905) 
137  Fed.  737,  70  C.  C.  A.  171. 

The  jurisdiction  of  a  federal  court  will  not 
be  permitted  to  be  defeated  by  either  the  non- 
joinder or  joinder  of  mere  formal  parties 
against  whom  no  relief  is  sought,  and,  if  nec- 
essary to  sustain  such  jurisdiction,  parties 
who  are  not  indispensable  should  not  be  im- 
pleaded, and  if  made  defendants  they  should 
be  dismissed.  Jackson  v.  Jackson,  (C.  C.  A. 
1909)  175  Fed.  710. 

Plaintiff,  as  widow,  brought  an  action  in 
the  state  court  to  recover  for  the  wrongful 
death  of  her  husband  under  the  California 
statute,  by  which  she  was  the  only  person  en- 
titled to  receive  the  proceeds  of  any  recovery. 
Defendant  removed  the  cause  on  the  ground 
of  diversity  of  citizenship,  and  afterward  de- 
murred to  the  complaint  on  the  ground  that 
it  did  not  show  that  all  of  the  heirs  of  de- 
ceased were  parties  as  required  by  Code  Civ. 
Pro.  Cal.,  sec.  377.  The  demurrer  was  sus- 
tained, and  plaintiff  amended  by  joining  the 
parents  of  deceased  as  defendants,  on  an  alle- 
gation that  they  refused  to  join  as  plaintiffs 
and  that  they  had  no  interest  in  the  action. 
They  were  served  with  process,  but  made  de- 
fault. It  was  held  that  they  were  merely 
formal  parties  without  interest,  and  that  the 
fact  that  they  were  citizens  of  the  same  state 
as  plaintiff  did  not  defeat  the  jurisdiction  of 
the  court.  Atchison,  etc.,  R.  Co.  v,  Phillips, 
(C.  C.  A.  1910)  176  Fed.  663. 

To  a  bill  in  a  federal  court  seeking  to  es- 
tablish a  trust  in  favor  of  complainant  cor- 
poration in  money  alleged,  in  effect,  to  have 
been  embezzled  from  it  by  one  of  its  officers, 
and  deposited  by  him  with  defendants,  by 
whom  it  was  still  held,  such  officer  is  not  an 
indispensable  party,  but,  if  joined,  is  only  a 
formal  party,  whose  presence  will  not  defeat 
the  jurisdiction  of  the  court,  although  he  is  a 
citizen  of  the  same  state  as  complainant;  the 
requisite  diversity  of  citizenship  being  shown 
between  complainant  and  the  other  defend- 
ants. \Miite  Swan  Mines  Co.  r.  Balliet, 
(1905)   134  Fed.  1004. 

Indispensable  parties. —  For  jurisdictional 
purposes,  federal  courts  divide  parties  into 
formal,  necessary',  and  indispensable  parties; 
indispensable  parties  being  those  having  an 
interest  in  the  controversy  of  such  a  nature 
that  a  final  decree  cannot  be  made  without 
alfeeting  that  interest,  or  leaving  the  con- 
iroTersy  in  such  a  condition  that  its  final  de- 


termination may  be  wholly  inconsistent  with 
equity  and  good  conscience.  Cay  lor  t?.  Cooper, 
(1908)   165  Fed.  757. 

All  persons  who  have  such  an  interest  in 
the  subject-matter  of  a  suit  in  a  federal  court 
as  to  render  their  presence  necessary  in  order 
to  make  the  final  decree  effectual  are  indis- 
pensable parties,  and  must  be  joined,  al- 
though their  citizenship  is  such  as  will  oust 
the  jurisdiction  of  the  court.  South  Penn 
Oil  Co.  f.  Miller,  (C.  C.  A.  1909)  175  Fed. 
729. 

The  general  rule  as  to  parties  in  chancery 
is  that  all  ought  to  be  made  parties  who  are 
interested  in  the  controversy,  in  order  that 
there  may  be  an  end  of  litigation.  This  rule, 
however,  is  subject  to  the  following  qualifica- 
tions: (1)  When  a  person  will  be  directly 
affected  by  a  decree,  he  is  an  indispensable 
party,  unless  the  parties  are  too  numerous 
to  be  brought  before  the  court,  when  the  case 
is  subject  to  a  special  rule.  (2)  Where  a  per- 
son is  interested  in  the  controversy,  but  will 
not  be  directly  affected  by  a  decree  made  in  his 
absence,  he  is  not  an  indispensable  party,  but 
he  should  be  made  a  party  if  possible,  and  the 
court  will  not  proceed  to  a  decree  without 
him,  if  he  can  be  reached.  (3)  Where  he  is 
not  interested  in  the  controversy  between  the 
immediate  litigants,  but  has  an  interest  in 
the  subject-matter,  which  may  be  con- 
veniently settled  in  the  suit,  and  thereby  pre- 
vent further  litigation,  he  may  be  a  party 
or  not,  at  the  option  of  the  complainant.  In 
a  determination  of  the  jurisdiction  of  the 
United  States  Circuit  Courts,  indispensable 
parties  only  should  be  considered,  because  all 
others  may  be  dismissed  or  disregarded  if 
their  presence  will  oust  or  restrict  the  juris- 
diction or  the  right.  Where  the  real  contro- 
versy is  between  citizens  of  different  states, 
or  a  citizen  and  an  alien,  and  the  complain- 
ant is  by  some  rule  of  law  compelled  to  use 
the  name  of  another  party  as  defendant,  such 
party  will  not  deprive  the  federal  courts  of 
jurisdiction,  although  such  party  be  a  citizen 
of  a  territory  or  a  citizen  of  the  same  state 
as  the  complainant.  Kuchler  t?.  Greene, 
(1908)  163  Fed.  91. 

To  a  suit  by  a  stockholder  in  a  domestic 
corporation  to  charge  a  foreign  corporation 
as  trustee  on  the  ground  that  as  the  owner  of 
a  majority  of  the  stock  of  the  domestic  cor- 
poration it  caused  such  corporation  to  do 
acts  which  were  in  fraud  of  its  other  stock- 
holders, the  domestic  corporation  is  an  in- 
dispensable party,  and  a  federal  court  is  with- 
out jurisdiction  of  such  suit  where  complain- 
ant and  such  corporation  are  citizens  of  the 
same  state.  Red  field  v,  Baltimore,  etc.,  R. 
Co.,  (1903)   124  Fed.  929. 

Under  a  state  law  which  provides  that, 
when  proceedings  are  commenced  by  a  land- 
owner for  the  assessment  of  damages  where 
land  is  taken  for  public  use,  a  mortgagee  may 
join  as  a  petitioner,  and  if  he  does  not  he 
must  be  served  with  notice  and  permitted  to 
join,  and  that  the  interest  of  the  mortgagee 
shall  be  first  satisfied  before  any  part  of  the 
damages  is  paid  to  the  mortgagor,  a  mort- 
gagee is  an  "  indispensable  party  "  petitioner 
in  such  a  proceeding  in  a  federal  court,  and 
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wher<'  he  is  a  citizen  ol  the  same  state  aa  de- 
fendant the  court  is  without  jurisdiction. 
Adams  c.  Woburn,  (1909)   174  Fed,  102. 

Trustees  of  a  mortgage  with  power  of  sale 
are  indispensable  pauses  on  foreclosure,  and, 
their  interest  being  antagonistic  to  those  of 
the  mortgagors,  they  must  be  treated  as 
plaintiffs,  and  determine  the  cfuestion  of  di* 
versitj  of  citizenship,  though  for  refusal  to 
aet  they  are  properly  made  parties  defendant 
by  the  beneficiary.  Allen-West  Commission 
Co.  r.  Brashear,  (1910)   176  Fed.  119. 

Where  a  bill  alleged  that  the  complainant 
directed  C.  to  buy  certain  stock  on  the  New 
York  Stock  Exchange;  that  the  order  was 
transmitted  by  C.  to  the  defendant,  or  to  some 
other  person;  that  the  stock  was  bought  and 
the  certificate  came  into  the  defendant's 
hands  with  knowledge  that  the  stock  belonged 
to  the  complainant;  that  the  eonip)aina,^t, 
having  paid  C.  in  full,  demanded  the  stock 
both  of  C,  and  of  tlie  defendant,  but  failed  to 
obtain  it ;  that  if  the  defendant  sold  the  stock, 
as  the  complainant  was  informed,  its  pro- 
ceeds were  in  the  defendant's  hands  free  from 
lien;  and  that  the  defendant  had  been  pAid  tn 
full  on  account  of  the  transaction,  it  was  held 
that  C.  was  a  necessary  party  to  the  bill. 
Jenney  t*.  Hay  den,   (1909)   171  Fed,  898. 

The  rule  that  all  persons  interested  in  a 
suit  in  a  federal  court  must  be  made  parties 
does  not  apfily  where  the  bringing  in  of  a  dis- 
pensable party  will  oust  the  jurisdiction  of 
the  court.  Federal  Min.,  etc.,  Co.  v.  Bunker 
Hill,  etc.,  Min.,  etc.,  Co.,  (1909)  187  Fed. 
474. 

A  state  statute  giving  a  tenant  under  a 
lease  for  more  than  ten  years  the  right  to 
maintaiD  an  action  in  his  own  name  to  re- 
move a  cloud  upon  title  will  be  given  efTect  by 
a  federal  court,  and  under  sudh  statute  the 
lessor  is  not  an  indispensable  party  to  a 
suit  hy  a  lessee  for  ninety-nine  years,  obli- 
gated by  the  terms  of  the  lease  to  pay  all 
taxes  and  assessments  against  the  property, 
to  set  aside  an  assessment  for  local  improve- 
ments on  tlie  ground  ol  its  invalidity.  New 
York,  etc.,  R.  Co^  r.  New  York,  ( 1905)  146 
Fed.  661. 

The  requisite  diversity  of  citizenship  exists 
where  the  plaintiff,  a  citixen  of  Iowa,  sues  a 
citizen  oi  New  York  and  two  citizens  of  Colo- 
rado in  the  federal  Circuit  Court  of  the  latter 
state.  The  right  to  object  that  the  citizen  of 
New  York  is  being  sued  in  Colorado  is  a 
priTilege  personal  to  him  and  cannot  be  made 
by  his  codefendants ;  nor  is  jurisdiction  over 
the  defendants,  who-  are  citizens  o{  Colorado, 
affected  by  the  fa«t  that  service  is  not  had 
upon  nor  appearance  made  by  the  citizen  of 
New  York,  the  latter  not  being  an  indis- 
pensable parly.  Schiffer  ^.  Anderson,  (1906) 
146  Fed.  467,  76  C.  C.  A.  667. 

UiMniMoX  <M  to  certain  parties.  —  Where 
a  federal  court  has  jurisdiction  of  the  subject- 
matter  and  the  necessary  parties,  a  bill  can 
be  dioniseed  as  to  any  defendant  who  was 
not  an  indispensable  party  to  the  suit,  and 
whose  presence  would  oust  or  restrict  the 
jurisdiction,  or  the  right,  and  be  retained  as 
to  the  other  defendants.  North  Carolina  Min. 
Co.  r.  WestfekLt,  (190>7)    161  Fed.  290l 


A  bill  in  the  federal  Circuit  Court  to  en- 
join interference  with  an  employer's  business 
may  be  dismissed  as  to  a  voluntary  unin- 
corporated labor  union  and  its  members  gen- 
erally, for  want  of  jurisdiction  of  them,  and 
stand  as  to  the  remaining  indirldQal  defend- 
ants. Irving  V.  Joint  Dist.  Council  <rf  United 
Brotherhood  of  Carpenters,  etc.,  (1910)  180 
Fed.  896. 

The  dismissal  without  prejudice  of  a  suit 
in  a  federal  court  as  to  one  of  several  de- 
fendants who  might  be  sued  either  separately 
or  jointly,  either  on  his  objection  to  the 
local  jurisdiction  on  the  ground  that  neither 
Ike  nor  plaintiff  is  a  resident  of  the  district, 
or  on  the  gronnd  that  he  and  plaintiff  are 
both  residents  of  the  same  state,  where  be  is 
not  an  indispensable  party,  does  not  necessi- 
tate a  dismissal  as  to  other  defendants  prop^ 
erlv  before  the  court.  I.Adew  r.  Tennessee 
Copper  Co.,   (1910)    170  Fed.  245. 

unnecessary  parties.  —  In  an  action  by  two 
of  three  trustees  against  a  corporation  resid- 
ing in  another  state,  the  fact  that  one  of  the 
trustees,  who  refused  to  join  as  plaintiff  in 
the  suit,  and  was  made  a  defendant,  resided 
in  the  same  state  as  the  corporation,  did  not 
deprive  the  federal  court  of  jurisdiction,  on 
the  grmmd  that  the  trustee  residing  in  the 
same  state  with  defendant  was  a  necessary 
party  plaintiff,  sinee  that  trustee  was  nort 
really  a  party  to  the  controversy,  but  only 
made  such  in  order  that  the  rights  of  all  in- 
terested parties  might  be  determined  in  one 
proceeding,  Einstein  r.  Georgia  Southern, 
etc.,  R.  Co.,  (1903)   120  Fed.  1008. 

Where  plaintiff,  a  citizen  of  New  York,  and 
M.,  a  citizen  oi  Indiana,  were  trustees  under 
a  niortgage  executed  by  an  Indiana  corpora-* 
tion  to  secure  bonds,  in  whicit  water  hydrant 
rentals  due  from  defendant,  a  city  of  Indiana, 
were  pledged  as  security,  but  the  mortgage 
provided  that  the  corporation  should  receive 
such  rentals  until  default  in  the  payment  of 
interest  on  tire  bonds,  the  ordinance,  bow- 
ever,  under  which  the  franchise  to  the  eor- 
poration  was  granted,  providing  that  the 
rentals  in  question  should  be  paid  to  a  trustee 
as  the  grantee  or  his  assigns  might  elect,  and 
plaintiff  was  appointed  such  trustee,  it  was 
held  that  tlie  trust  created  by  the  ordinance 
was  separate  from  that  created  by  the  mort- 
gage, and  hence  plaintiff  waa  entitted  to  sue 
therefor  in  tlie  federal  courts  sitting  in  In- 
diana, without  joining  the  cotrus^  men- 
tioned in  the  mortgage.  Sevmour  r.  Farmers' 
1m  &  T.  Co.,  (1903)  128  Fed.  907,  83  C.  C.  A. 
033. 

Where,  in  a  suit  in  the  federal  courts  for 
an  injunction  against  strikers,  the  court's 
jnrisdictioa  depends  on  the  residenoe  of  the 
parties,  a  party  interested  in  the  subject- 
matter  need  not  be  made  a  party  to  the  suit 
where  his  joinder  would  oust  the  court  of 
jurisdiction,  provided  a  final  decree  against 
the  parties  before  the  court,  consistent  with 
equity  and  good  conscience,  can  be  nsade.  Em 
p.  Haggerty,  (1902)   124  Fed.  441. 

Where,  in  a  suit  to  restrain  defendants 
from  selliiig  liquor  on  certain  land  under  a 
contract  with  a  lunsber  eoopaniy  which  hM 
a  timber  contract  from  oompHdinani's  grant' 
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oTs,  no  relief  was  sought  by  or  against  the 
lumber  company,  it  was  not  a  necessary  party, 
itwi  henee  it  was  not  material  that  it 
was  improperly  joined  as  a  defendant,  and 
its  joinder  as  a  complainant  would  have  de- 
feated federal  jjctrisdiction  because  of  its  citi- 
zenship. Paint  Creek  Co.  r.  Gallego  Coal, 
etc.,  Co.,  (C.  C.  A.  1908)   166  Fed.  62. 

Represestative  parties.  —  Where  the  plain- 
ISff  is  a  minor  suing  by  his  guardian,  the 
questSon  of  the  jurisdiction  of  a  federal  court 
is  determined  by  his  own  citizenship,  and  not 
that  of  his  guardian,  which  is  immaterial. 
Toledo  Traction  Co.  r.  Cameron,  (1905)  13T 
Fed.  48,  69  C.  C.  A,  28. 

A  Circuit  Court  of  the  United  States  has 
jurisdiction  of  a  suit  by  the  guardian  of  the 
person  and  estate  of  an  incompetent,  the 
guardfan  residing  in  North  Disikota,  where 
■he  was  appoint^  to  compel  an  accounting 
by  a  guardian  first  appointed,  residing  in. 
AnuneKvta,  where  the  amount  involved  is  over 
$2,000.  Pulver  t?.  Leonard,  (1909)  176  Fed. 
596. 

Where  a  nonresident  citizen  who  was  a  co- 
executor  of  an  estate  was  entitled  to  sue  in 
Ae  federal  courts  for  the  benefit  of  the  estate, 
the  fact  that  another  execntor  qualified  in  the 
state  of  the  situs  of  the  estate  does  not  pre- 
clude the  nonresident  executor  from  resorting 
to  the  federal  courts.  Monmouth  Invest.  Co. 
O.  Meanff,  (1906)  151  Fed.  159,  80  C.  C.  A. 
527. 

A  state  statute  providing  that  a  nonresi- 
dent cannot  act  as  administrator  does  not 
make  tea.  administrator  appointed  therein  a 
citizen  of  the  state  for  the  purpose  of  the 
jurisdiction  of  a  federal  court,  which  is  de- 
termined .bv  his  actual  citizenship.  McDtifile 
r.  Montgtnnery,  (1904)   128  Fed.  105. 

A  fe^ral  court  has  jurisdiction  of  a  suit 
by  a  legatee,  who  is  a  citizen  of  another  state, 
agaimst  an  executor  to  establish  and  enforce 
rights  under  the  will.  Higgins  t?.  Eaton, 
(C.  C.  A.  1910)  183  Fed.  388,  rei>er8ing  178 
Fed.  15?. 

A  citizen  of  one  state,  who  holds  the  title 
to  property  in  trust  for  others,  may  main- 
tain an  action  for  damages  to  it  against  the 
citizens  of  another  state  in  the  proper  federal 
court,  without  regard  to  the  citizenship  of  the 
benefieiarv.  Johnson  r.  St.  Louis,  (C.  C.  A. 
190W)    172  Fed.   31. 

tJn<fer  a  local  statute  wliich  empowers  the 
eonrt  in  a  creditor's  suit  against  an  insolvent 
corporation  to  adjudge  the  amount  payable 
by  each  stockholder  under  the  double  liability 
provided  for  by  the  statute,  and^  to  appoint  a 
receiver  to  collect  the  same  with  authority 
to  maintain  suits  therefor  against  stockhold- 
ers in  other  jurisdictions,  such  a  receiver  is  in 
tlie  position  of  a  quasi  assignee,  representing 
aTl  of  the  creditors,  and  may  maintain  an 
action  in  a  federal  court  in  another  state,  and 
his  own  citizenship,  and  not  that  of  the  cred- 
itors, affords  the  test  of  jurisdiction.  Irvine 
r.  Bankard,  (1910)  181  Fed.  206. 

Interveners  and  mibstitiited  parties.— 
Wlrere  a  federal  eonrt  has  taken  possession 
of  the  property  of  a  railroad  comrpany  by  its 
receiver,  appointed  in  a  suit  of  which  it  had 
jurisdiction,   it   does  not   lose   its   exclusive 


jurisdiction  to. administer  the  property  be- 
cause other  parties  interested  therein  inter- 
vene to  enforce  particular  rights,  as  for  the 
foreclosure  of  a  mortgage,  even  though  they 
may  be  citizens  of  the  same  state  as  the  de- 
fiendant  or  others  adversely  interested.  Krei- 
der  V.  Cole,  (1907)  149  Fed,  647,  79  C.  C.  A. 
339,  reversing  (1905)    140  Fed.  944. 

Where  ejectment  was  brought  in  a  federal 
court  in  which  the  requisite  diversity  of  citi- 
zenship appeared,  and,  after  judgment  against 
a  tenant  of  a  part  of  the  tract,  his  landlord, 
who  was  not  a  party  to  the  suit,  appeared 
and  sought  to  have  the  judgment  opened,  the 
fact  that  such  landlord  is  of  the  same  citizen- 
ship as  plaintiff  will  not  oust  the  court  of 
jurisdiction.  King  r.  Dtevis,  (1908)  137  Fed. 
198,  affirmed  (C.  C.  A,  1907)    157  Fed.  676. 

But  where,  after  a  foreign  receiver,  ap- 
pointed by  a  state  court,  had  brought  suit  m 
the  Circuit  Court  of  the  United  States  sitting 
in  Louiaiana  against  a  city  of  that  state,  his 
authoritv  to  prosecute  the*  suit  was  annulled 
by  the  Supreme  Court  of  the  state,  the  Cir- 
cuit Court  had  no  jurisdiction  to  permit  the 
continuance  of  such  suit  by  a  citizen  of 
Louisiana,  appointed  as  ^ueh  receiver's  suc- 
cessor after  his  death.  Hubert  v.  New  Or- 
leans, (1904)   130  Fed.  21,  64  C.  C.  A.  389. 

PftrtnerskipSy  joiirt-stock  companies,  and 
imincorperated  associatloQS.  —  Limited  part- 
nerships and  partnership  aesociations  in 
which  the  capital  subscribed  is  alone  respon- 
sible for  the  debt  of  the  association,  but 
which  are  not  declared  by  statute  to  be  cor- 
porations, are  not  citizens  of  the  state  in 
which  they  are  domiciled  for  the  purposes  of 
federal  jurisdiction,  independent  of  the  indi- 
▼fduals  composing  them.  Fred  Macey  Co,  v, 
Macey,  (1906)  135  Fed.  726,  68  C.  C.  A. 
363. 

A  voluntary  unincorporated  association  is 
not  a  citizen  of  any  state,  and  hence  the  fed- 
eral Circuit  Court  has  no  jurisdiction  of  a 
labor  union  constituting  such  association,  nor 
of  its  members  generally,  on  a  bill  against 
them  to  enjoin  interference  with  an  employ- 
er's business.  Irving  v.  Joint  Dist.  0)uncil 
of  f  nited  Brotherhood  of  Carpenters,  etc., 
(1910)   180  Fed.  896. 

In  a  suit  to  restrain  a  boycott  instituted  by 
certain  labor  associations  which  were  not  cor- 
porations, such  associations  were  properly 
designated  as  parties  for  the  purpose  of  locat- 
ing the  citizenship  of  their  members,  also 
made  defendants,  in  order  to  determine  the 
requisite  diversity  of  citizenship  to  establish 
federal  jurisdiction.  Seattle  Brewing,  etc., 
Co.  r.  Hansen,  (1905)   144  Fed.  101!. 

Under  a  local  law  which  provided  that  on 
a  cause  of  action  against  a  joint-stock  asso- 
ciation organized  under  the  laws  of  the  state 
an  action  may  be  brought  against  its  presi- 
dent or  treasurer,  any  judgment  therein,  how- 
ever, to  bind  only  the  property  of  the  asso- 
ciation, and  that  such  an  action  may  be 
brought  against  all  of  the  members  of  the 
association,  it  was  held  that  such  statute 
did  not  affect  the  jurisdiction  of  a  federal 
court  in  another  state,  and  that,  in  an  action 
therein  against  the  president  of  such  an  as- 
.'lociation  on  a  cause  of   action  against  the 
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asBociation,  such  president  is  not  a  real  party 
to  the  controversy,  within  the  meaning  of 
the  Constitution  and  laws  of  the  United 
States,  but  merely  a  nominal  party,  and  his 
citizenship  is  unavailable  to  confer  jurisdic- 
tion on  the  court;  the  citizenship  of  the  other 
members  of  the  association  not  appear- 
ing. Taylor  v.  Weir,  (C.  C.  A.  1909)  171 
F<»(I.  030,  re'oersing  (1908)   162  Fed.  585. 

Diverse  citizenship  is  not  available  to  sus- 
tain the  jurisdiction  of  a  federal  Circuit 
Court  of  a  suit  to  enjoin  a  sale  of  railway 
stock  by  a  firm  of  bankers  acting  on  behalf 
of  the  stockholders  unless  a  sum  shall  first 
be  deposited  out  of  the  proceeds  of  the  sale 
sufficient  to  satisfy  any  judgment  which  may 
be  recovered  by  complainant  in  a  suit  to  fore- 
close a  mortgage  on  the  property  of  the  rail- 
way company,  where  some  of  the  members  of 
such  firm  are  citizens  of  the  same  state  with 
complainant.  Raphael  r.  Trask,  (1904)  194 
U.  S.  272,  24  S.  (Bt.  647,  48  U,  S.  (L.  ed.)  973, 
affirming  (1902)   118  Fed.  777. 

Several  parties  plaintiff  or  defendant  —  If 
there  are  several  coplaintiffs,  each  must  be 
competent  to  sue,  or  if  there  are  several  de- 
fendants, each  must  be  liable  to  b^  sued*  in  a 
federal  court,  to  give  that  court  jurisdiction. 
Anderson  v,  Bassman,  (1905)  140  Fed.  10; 
Mirabile  Corp.  v.  Purvis,  (1906)  143  Fed. 
920;  Blunt  v.  Southern  R.  Co.,  (1907)  166 
Fed.  499;  Gage  v.  Riverside  Trust  Co.,  (1906) 
156  Fed.  1002. 

A  federal  court  has  jurisdiction  on  the 
ground  of  diversity  of  citizenship  where  the 
parties  designated  in  the  bill  as  plaintiffs  and 
defendants  are  respectively  citizens  of  dif- 
ferent states,  and  nothing  appears  from  the 
bill  which  requires  their  rearrangement. 
Loose  V.  Hartford  Pulp  Plaster  Corp.,  (1908) 
159  Fed.  318. 

W^here  federal  jurisdiction  rests  on  di- 
versity of  citizenship,  it  is  no  objection  that 
citizens  of  different  states,  other  than  the 
state  in  which  the  suit  is  instituted,  are  com- 
bined as  cocomplainants.  Schultz  r.  High- 
land Gold  Mines  Co..  (1907)   158  Fed.  337. 

The  bringing  in  of  a  new  party  in  a  suit 
in  a  federal  court  by  cross-bill  or  otherwise, 
when  the  presence  of  such  party  as  an  origi- 
nal defendant  would  have  defeated  federal 
jurisdiction,  violates  both  the  constitutional 
and  statutory  requirement  as  to  diverse  citi- 
zenship, and  the  court  is  without  jurisdiction 
to  entertain  a  cross-bill  bv  an  intervener  who 
could  not  have  been  made  a  party  to  the 
original  bill,  unless  such  intervener  repre- 
sents an  interest  already  before  the  court  or 
claims  an  interest  in  property  of  which  the 
court  holds  possession.  Newton  r.  Gage, 
(1907)   155  Fed.  598. 

Where  a  creditor's  bill  in  a  federal  court 
to  enforce  a  state  judgment  sought  to  estab- 
lish the  existence  of  a  partnership  only  for 
the  purpose  of  subjecting  the  interest  of  the 
surviving  partner  in  the  partnership  funds  to 
the  payment  of  complainant's  judgment,  it 
was  held  that  the  bill  was  not  demurrable 
on  t}\e  ground  that  complainant  sought  there- 
by to  compel  defendants,  who  were  both  rest- 
dents  of  the  state,  to  litigate  in  the  Circuit 
Court  a  demand  which  one  had  against  the 


other.    Feidler  v.  Bartleson,  (C.  C.  A.  1908) 
161  Fed.  30,  affirming  (1906)  149  Fed.  299. 

Where  one  partner  has  committed  acts 
which  render  the  continuation  of  the  partner- 
ship impossible,  all  of  the  other  partners  are 
not  required  to  join  as  complainants  in  a 
suit  for  dissolution;  but  such  suit  may  be 
maintained  by  one,  joining  the  others  as  de- 
fendants, and  the  facts  that  the  interest  of 
others  may  be  similar  to  his  own,  and  that 
they  are  citizens  of  the  same  state  as  the  of- 
fending partner,  will  not  defeat  the  jurisdic- 
tion of  a  federal  court,  where  the  complain- 
ant is  a  citizen  of  another  state.  Gaddie  v. 
Mann,  (1906)   147  Fed.  960. 

The  fact  that  a  Delaware  corporation 
plaintiff  owned  all  the  stock  of  an  Oregon 
corporation  has  been  held  not  to  require  the 
latter  to  be  brought  into  a  suit  against  de- 
fendant Oregon  corporation  as  a  plaintiff, 
but  to  permit  its  being  a  defendant.  Federal 
Min.,  etc.,  Co.  v.  Bunker  Hill,  etc.,  Min.,  etc., 
Co.,   (1909)    187  Fed.  474. 

A  federal  court  is  not  ousted  of  jurisdic- 
tion in  a  suit  by  creditors  of  an  insolvent  cor- 
poration to  enforce  the  double  liability  of 
stockholders  for  the  benefit  of  all  creditors 
because  some  of  the  creditors  were  citizens  of 
the  same  state  as  defendants.  Alsop  i\  Con- 
way, (C.  C.  A.  1911)  188  Fed.  568. 

Where  a  minority  stockholders'  bill  was 
brought  by  citizens  of  three  states  against 
citizens  of  two  other  states,  in  a  state  where 
part  of  the  defendants  resided,  but  was  not 
local  in  character,  it  was  held  that  jurisdic- 
tion on  the  ground  of  diversity  of  citizenship 
attached  as  to  all  the  complainants  and  as  to 
all  the  defendants  who  were  citizens  of  the 
state  in  which  the  suit  was  instituted,  but 
not  as  to  the  defendants  who  were  citizens  of 
another  state.  /  Schultz  v.  Highland  Gold 
Mines  Co.,  (1907)   158  Fed.  337. 

The  Circuit  Court  has  no  jurisdiction  over 
an  action  brought  against  both  a  domestic 
and  a  foreign  corporation  where  there  is  any 
right  of  action,  or  any  reasonable  ground  to 
claim  a  right  of  action,  against  the  domestic 
corporation,  and  where  no  separable  contro- 
versv  is  claimed  to  exist.  Keller  v,  Kansas 
City,  etc.,  R.  Co.,  (1903)   135  Fed.  202. 

A  Circuit  Court  of  the  United  States  is 
without  jurisdiction  of  a  suit  against  a  num- 
ber of  defendants  to  enjoin  the  diversion  of 
water  from  a  stream  by  means  of  certain 
irrigation  ditches,  in  some  one  of  which  each 
of  the  defendants  is  alleged  to  own  an  in- 
terest, where  any  one  of  the  defendants  is  a 
citizen  of  the  same  state  as  complainant. 
Anderson  v,  Bassman,  (1905)  140  Fed.  10. 

Where  one  or  more  of  several  joint  com- 
plainants are  of  the  same  citizenship  as  de- 
fendant, federal  jurisdiction  on  the  ground 
of  diverse  citizenship  does  not  exist.  Key 
West  Cigar  Manufacturers'  Assoc,  r.  Rosen- 
bloom,  (1909)   171  Fed.  296. 

Where  the  complainant  and  defendant  C. 
were  joint  trustees  under  a  certain  deed  of 
trust,  complainant  being  a  citizen  of  Illinois, 
while  C.  and  the  other  defendants  were  citi- 
zens of  New  York,  it  was  held  that  in  the  ab- 
sence of  an  allegation  that  C.  was  requested 
to  join  complainant  in  a  suit  for  instructions 
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as  to  th«  disposition  of  the  trust  funds,  and 
refused,  there  was  a  nonjoinder  of  parties 
complainant,  and  since  if  C.  was  made  a  com- 
plainant, it  would  defeat  federal  jurisdiction, 
such  jurisdiction  was  not  shown.  Caylor  t*. 
Cooper,  (1908)   165  Fed.  757. 

Where  the  complainant,  a  nonresident  dis- 
tributee of  the  estate  of  a  deceased  partner, 
the  administration  of  which  was.  pending  in 
the  probate  court  of  the  state  of  his  decease, 
filed  a  bill  in  the  federal  Circuit  Court  to 
compel  the  executors  of  the  deceased  partner, 
one  of  whom  was  the  surviving  partner,  to 
account,  and  prayed  judgment  directing  an 
account  between  the  two  executors  other  than 
the  surviving  partner,  and  such  surviving 
partner,  together  with  an  accounting  concern- 
ing the  partnership  affairs  between  such  sur- 
viving partner  and  the  estate,  it  was  held 
that  the  accounting  concerning  the  partner- 
ship affairs  was  the  principal  object  of  the 
bill;  and,  there  being  no  diversity  of  citizen- 
ship between  such  executors,  and  no  federal 
question  involved,  the  court  was  without  ju- 
risdiction. Moore  v.  Fidelity  Trust  Co., 
(1906)  134  Fed.  489,  affirmed  138  Fed.  1,  70 
C.  C.  A.  663. 

In  a  suit  by  a  stockholder  against  a  cor- 
poration and  others  founded  in  rights  which 
may  properly  be  asserted  by  the  corporation, 
such  corporation  is  an  indispensable  party, 
and  a  federal  court  is  without  jurisdiction  of 
the  suit  on  the  ground  of  diversity  of  citizen- 
ship where  the  complainant  is  a  citizen  of  a 
state  and  the  corporation  of  a  territory,  al- 
though the  requisite  diversity  exists  as  be- 
tween complainant  and  other  defendants. 
McClelland  r.  McKane,  (1907)  154  Fed. 
164. 

Where  complainants  filed  a  bill  in  a  federal 
court  against  a  corporation  of  the  same  state, 
as  owner  of  a  patent,  and  the  patentee,  who 
was  a  citizen  of  another  state,  alleging  that 
such  patentee  obtained  a  decree  against  com- 
plainants in  the  same  court  adjudging  the 
validity  of  the  patent  and  enjoining  its  in- 
fringement; that  complainants  thereafter  en- 
tered into  a  license  contract  with  defendant 
corporation,  giving  them  the  right  to  manu- 
facture and  sell  under  the  patent  for  a  fixed 
term,  with  privilege  of  renewal,  subject  to 
the  reservation  of  the  right  to  such  defendant 
to  give  notice  by  a  time  stated  that  it  did 
not  desire  to  renew,  which  notice  the  defend- 
ant had  given;  and  that  when  the  contract 
was  signed,  complainants  were  "orally  as- 
sured" that  no  advantage  would  be  taken  of 
the  reservation  —  the  bill  praying  that  the  de- 
cree in  the  infringement  suit  be  set  aside  or 
suspended,  that  complainants'  right  to  a  re- 
newal of  the  license  contract  be  establiiAed, 
and  that  in  the  meantime  defendants  be  en- 
joined from  proceeding  under  the  decree  or 
bringing  suit  against  complainants  for  in- 
fringement, and  no  facts  ^eing  alleged  which 
would  sustain  a  bill  of  review  in  the  patent 
suit,  it  was  held  that  the  court  was  without 
jurisdiction  on  the  ground  of  diversity  of 
citizenship;  the  patentee  being  neither  a  nec- 
essary nor  a  proper  party  to  such  controversy. 
I>»fkowitz  V.  Foster  Hose  Supporter  Co., 
(1908)   161  Fed.  367. 


Dismissal  as  to  certain  parties.  —  Where  a 
bill  maintainable  in  the  federal  court  only 
because  of  diverse  citizenship  did  not  show- 
that  all  the  parties  on  one  side  of  the  contro- 
versy were  entitled  by  diverse -citizenship  to 
sue  all  the  parties  on  the  other  side,  but 
could  be  made  sustainable  if  certain  defend- 
ants of  the  same  citizenship  as  some  of  the 
complainants  were  dismissed,  and  it  did  not 
appear  that  they  were  necessary  parties,  they 
not  having  entered  their  appearance,  the 
court  was  authorized  by  equity  rule  47  to 
dismiss  the  case  as  to  them.  Barnes  v.  Berry, 
(1907)    156  Fed.  72. 

But  the  power  of  a  federal  court  of  equity 
to  allow  the  amendment  of  a  bill  by  changing 
the  parties  to  give  the  court  jurisdiction,  and 
the  propriety  of  exercising  such  power  if  it 
exists,  should  only  be  determined  on  a  formal 
application  and  due  notice  and  hearing. 
Riggs  r.  Brown,  (1909)  172  Fed.  637. 

Averment  of  citizenship  —  Chnerally.  —  To 
sustain  the  jurisdiction  of  a  Circuit  Court 
of  the  United  States  on  the  ground  of  diver- 
sity of  citizenship,  that  fact  must  be  posi- 
tively and  unequivocally  averred  at  the  out- 
set in  the  pleadings  of  the  party  invoking 
the  jurisdiction,  or  it  must  appear  affirm- 
atively and  with  equal  distinctness  elsewhere 
in  the  record.  Taylor  t?.  Weir,  (1909)  171 
Fed.  636,  reversing   (1908)    162  Fed.  685. 

The  failure  of  an  amended  bill  filed  in  a 
federal  court  to  allege  the  citizenship  of  the 
parties  at  the  time  the  suit  was  commenced, 
as  well  as  at  the  time  the  amended  bill  was 
filed,  is  fatal  to  the  jurisdiction  of  the  court 
where  that  is  dependent  on  diversity  of  citi- 
zenship. Cochran  v.  Pittsburg,  etc.,  R.  Co., 
(1907)  150  Fed.  682;  International  Bank, 
etc.,  Co.  r.  Scott,  (C.  C.  A.  1908)  169  Fed. 
58;  Atchison,  etc.,  R.  Co.  V.  Frederickson,  (C. 
C.  A.  1910)  177  Fed.  206. 

An  averment  of  residence  is  not  equivalent 
to  one  of  citizenship  for  the  purpose  of  in- 
voking the  jurisdiction  of  a  federal  court. 
Thomas  r.  D.  O.  Mills  Nat.  Bank,  (1901) 
106  Fed.  438,  46  C,  C.  A.  407;  Gale  t\  South- 
ern Bldg.,  etc.,  Assoc,  (1902)  117  Fed.  732; 
Yocum  V,  Parker,  (1904)  130  Fed.  770,  66 
C,  C.  A.  80;  Stockwell  v,  Boston,  etc.,  R.  Co., 
(1904)  131  Fed.  162;  Mohicaji  Tp.  v,  John- 
son, (1904)  133 'Fed.  524,  66  C.  C.  A.  692; 
Sanbo  r.  Union  Pac.  Coal  CJo.,  (1906)  140 
Fed.  713,  72  C.  C.  A.  24. 

Jurisdictional  allegations  in  the  complaint 
in  federal  courts  are  not  made  as  a  basis  for 
proof  at  the  trial,  but  to  found  jurisdiction 
thereon.  Per  Amidon,  District  Judge,  in  Hill 
V,  Walker,  (C.  C.  A.  1909)   167  Fed.  241. 

As  far  as  diversity  of  citizenship  is  requi- 
site, the  jurisdiction  of  a  federal  court  may 
not  be  renounced  or  avoided  where  the  facts 
requisite  to  confer  it  appear  either  directly 
or  by  just  inference  from  any  part  of  the 
record.  Howe  v.  Howe,  etc..  Ball  Bearing  Co., 
(1907)  154  Fed.  820,  822,  83  C.  C.  A.  536, 
538;  Adams  Express  Co.  v,  Adams,  (C.  C.  A. 
1908)   169  Fed.  62. 

Sufficient  averment.  —  That  the  bill  merely 
recites  facts  showing  diversity  of  citizenship 
of  the  parties,  instead  of  making  distinct 
traversable  averments  thereof,  is  not  ground 
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for  denying  relief,  where  the  affidavits  of  the 
defendant  do  not  in  any  way  dispute  the  di- 
versity of  citizenship.  Gorham  Mfg.  Co.  t?. 
Weintraub,   (1010)    176  Fed.  927. 

An  allegation  of  a  complaint  admitted  by 
answer,  that  '^  defendant  is  a  domestic  cor- 
poration duly  organized  and  existing  under 
the  laws  of  New  York,  haying  its  principal 
office  for  the  transaction  of  business  in  the 
Northern  District  of  New  York,"  sufficiently 
aVcrs  that  the  corporation  is  a  citizen  of 
New  York,  for  the  purpose  of  giving  juris- 
dietioti  to  a  federal  Circuit  Court.  Sun  Print- 
ing, etc.,  Assoc,  r.  Edwards,  (1904)  194  U. 
a  377,  24  8.  Ct.  696,  48  U.  B.  (L.  ed.)   1027. 

The  jurisdiction  of  a  federal  Circuit  Court 
on  the  ground  of  diverse  citizenship  over  a 
suit  between  a  citizen  of  Michigan  and  the 
ix)ard  of  trustees  of  the  Ohio  State  Univer- 
sity will  sufficiently  appear,  so  far  as  the 
pleadings  are  concerned,  without  bringing  the 
several  persons  constituting  the  board  l^fore 
the  court  as  defendants,  Where  it  is  averred 
that  the  board  was  created  by  and  exists  as 
an  organized  body  under  the  laws  of  Ohio, 
with  power  to  sue  and  be  sued  by  its  collec- 
tive name«  if  it  is  also  alleged  that  each  in- 
dividual trustee  is  a  citizen  of  that  state. 
Thomas  v,  Ohio  State  University,  (1904)  196 
U.  S.  207,  25  S.  Ct.  24,  49  U.  S.  (L.  ed.)  160. 

Where  a  petition  in  an  action  in  the  fed- 
eral court  sitting  in  Ohio,  for  injuries  to  a 
servant^  alleged  that  plaintiff  was  a  citizen  of 
Ohio,  and  that  defendant  was  a  citizen  of 
Maryland,  such  allegations  were  held  to  be 
sufficient  to  sustain  the  jurisdiction  of  the 
federal  court,  without  an  allegation  that 
either  party  resided  in  the  district  where  the 
suit  was  brought.  Baltimore,  etc.,  R.  Co.  r. 
Doty,  (1904)   133  Fed.  866,  67  C.  C.  A.  38. 

An  allegation  in  a  petition  that  plaintiff 
is  a  citizen  "  of  said  eounty  of  Monroe,  in  the 
said  state  of  Michigan/*  while  inexact  as  an 
averment  of  citizenship  of  the  state  of  Michi- 
gan for  the  purpose  of  showing  jurisdiction 
in  a  federal  court,  will  be  treated  as  suffi- 
cient! especially  in  an  appellate  court,  when 
it  has  been  so  construed  and  treated  by  both 
court  and  counsel  in  the  trial  court,  which 
made  a  finding  of  the  fact  in  accordance 
therewith.  Toledo  Traction  Co.  v,  Cameron, 
(1905)   187  Fed.  48,  69  C.  C.  A.  28. 

Where  a  deelaration  by  a  partnership  al- 
leged that  plaintiff  was  a  partnership,  having 
its  principal  place  of  business  in  K.,  and 
authorized  to  sue  and  be  sued  in  the  name  of 
Y.  Company,  Limited,  and  that  each  and 
every  member  and  partner  of  such  asnociation 
was  a  citizen  of  Michigan,  such  allegation 
sufficiently  charged  the  citizenship  of  the 
parties  comprising  the  firm  to  confer  juris- 
diction} such  associations  being,  under  the 
local  law,  ^lUMt-eorporations.  Derk  P.  Yon- 
kerman  Co.  o.  Charles  H.  Fuller's  Advertis- 
ing Agency,  (1905)   136  Fed.  613. 

An  averment  that  plaintiff  is  a  resident 
of  the  State  of  Delaware  will  be  regarded  by 
an  appellate  court  as  a  suffleient  averment  of 
citizenship  in  that  state,  for  the  purpose  of 
giving  jurisdiction  to  ft  federal  Circuit  Court, 
wh^re  the  Uheontradicted  testimony  shows  a 
legal  domicile  therein,  and  that  any  absence 


from  the  state  was  without  intention  to 
abaxidon  sueh  domicile.  Sun  t'rinting,  etc., 
Assoc.  V,  Edwards,  (1904)  194  U.  S.  377,  24 
S.  Ct.  696,  48  U.  S.   (L.  ed.)   1027. 

Insufficient  averment.  —  A  mere  avenn^it 
that  a  party  is  a  resident  or  inhabitant  of  a 
certain  state  is  not  an  averment  of  his  citi- 
zenship in  that  state,  for  the  purpose  of  show- 
ing the  jurisdiction  of  a  federal  court.  Atch- 
ison, etc.,  R.  Co.  r.  Frederickson,  (C.  C.  A. 
1910)    177  Fed.  206. 

Where,  in  an  action  in  which  federal  ju- 
risdiction depended  solely  on  diversity  of 
citizenship,  there  was  nothing  in  the  record 
to  show  that  either  plaintiff  or  defendant  was 
a  citizen  of  any  state,  but  the  complaint  al- 
leged that  plaintiffs  were  residents  and  in- 
habitants of  Kentucky,  but  did  not  state  the 
residence  of  the  defendants,  and  there  was 
nothing  to  show  the  domicile  of  the  parties, 
as  distinguished  from^  residence,  jurisdiction 
was  not  shown.  Newcomb  v.  Burbank,  (C. 
C.  A.  1910)   181  Fed.  334. 

The  allegation  that  a  party  was  a  **  resi- 
dent" of  a  certain  town  and  county  in  an- 
other state  is  not  an  averment  of  citizenship, 
necessary  to  show  jurisdiction  of  a  federal 
court  based  on  diversity  of  citizenship. 
Mayer  v.  Cohrs,  (1911)  188  Fed.  443. 

An  allegation  in  a  complaint  that  plain- 
tiff is  a  "  bona  fide  resident "  of  a  certain 
state  is  not  equivalent  te  alleging  his  citizen- 
ship in  such  state,  and  is  not  sufficient  to  giv^ 
a  federal  court  jurisdiction  on  the  ground  6f 
diversity  of  citizenship.  Koike  v.  Atehison, 
etc.,  R.  Co.,   (1907)    157  Fed.  623. 

Where  a  bill  for  an  injunction  in  the  fed- 
eral court  was  susteinable  only  on  the  ground 
of  diverse  citizenship,  and  it  failed  to  show 
that  all  the  parties  on  one  side  of  the  con- 
troversy were  entitled  because  of  diverse  citi- 
zenship to  sue  all  the  parties  on  the  other 
side,  it  did  not  present  a  case  of  federal  juris- 
diction. Barnes  v.  Berry,  (1907)  166  Fed.  72. 

The  allegation,  as  to  a  corporation^  for  the 
purpose  of  showing  a  federal  Circuit  Conrt's 
jurisdiction  on  the  ground  of  diverse  citizen- 
ship, that  it  is  a  citizen  of  a  certain  state,  is 
not  enough.  It  should  be  shown  it  was  cre- 
ated by  the  laws  of  that  state.  Knight  r. 
Luteher,  etc..  Lumber  Ck).,  (1905)  136  Fed. 
404,  69  C.  C.  A.  248,  rehiring  denied  139 
Fed.  1007,  71  C.  C.  A.  684;  Forsyth  Mfg.  Co. 
r.  Putnam,  (1905)  139  Fed.  1007,  71  C.  C.  A. 
684. 

A  pleading  averring  that  plaintiiTs  as- 
signor was  a  corporation,  with  its  principal 
office  in  Florida,  and  that  defendant  resided 
in  Alabama,  insufficiently  shows  the  citizen- 
ship of  the  assignor  and  of  defendant,  and 
hence  is  insufficient  to  show  jurisdiction  in 
the  federal  Circuit  Court  on  the  ground  of 
diverse  citizenship.  J.  J.  McCaskill  Co.  r. 
Dickson,   (C.  C.  A.  1906)   159  Fed.  704. 

A  declaration  alleging  that  defendant  was 
a  corporation  organized  under  the  laws  of 
Pennsylvania,  and  that  letters  of  adminis- 
tration had  been  taken  out  by  plaintiff  in 
New  Jersey,  was  held  to  be  insufficient  to 
confer  federal  jurisdiction  on  the  ground  of 
diverse  citizenship.  Yeandle  v.  Pennsyl- 
vania R.  Co.,  (C.  C.  A.  1909)  169  Fed.  938. 
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The  citizenship  of  the  individual  members 
of  the  board  of  trustees  of  the  Ohio  State 
University  does  not  sufficiently  appear  for 
the  purpose  of  conferring  jurisdietion  on  a 
federal  Circuit  Court  of  a  suit  against  such 
board,  from  averments  that  show  that  the 
board,  while  not  an  Ohio  corporation,  was 
created  by  and  exists  as  an  organized  body 
under  the  laws  of  that  state,  although,  under 
the  Ohio  constitution,  no  person  can  be 
elected  or  appointed  to  any  ofRce  in  the  state 
unless  he  possesses  the  qualifications  of  an 
elector,  and  an  elector  must  be  a  citizen  of 
tbe  state.  Thomas  v.  Ohio  State  University, 
(1004)  195  U.  &  207,  25  S.  Ct  24,  49  U.  8. 
(L.  ed.)   160. 

Where  the  plaintiflTs  declaration  alleged 
tkai  he  was  a  resident  of  the  city  of  IMck- 
SOB,  Tennessee,  and  that  defendant  was  a  cor- 
pormtion  organized  under  the  laws  of  New 
Jersey,  it  was  held  that  while  such  averment 
snficiently  alleged  defendant's  citizenship  to 
siiitaiii  the  jurisdiction  of  the  federal  court, 
the  allegation  of  plaintiff's  residence  was  not 
a  aofieient  allegation  of  citizenship.  Crosby 
r.  Cuba  R.  Co.,  {IQQS}  158  Fed.  144. 

Ameatdmefit,  —  Where  a  demurrer  to  a  dec- 
laration in  a  federal  court  was  sustained  be- 
CAQse  of  an  insufficient  averment  of  diversity 
of  eittzensbip  on  which  jurisdiction  depended, 
it  was  held  that  the  plaintiff  was  entitled  to 
amend  the  writ  to  show  diversity  of  citizen- 
ship aeeording  to  the  fact.  Stockwell  f?.  Bos- 
ton, etc^  K.  Co.,  (1904)  131  Fed.  153. 

Resort  may  be  had  to  the  entire  record  for 
tbe  purpose  of  curing  a  defective  averment 
of  citizenship,  where  the  jurisdiction  of  the 
lower  federal  court  is  asserted  to  depend  upon 
diversity  of  citizenship.  Sun  Printing,  etc., 
Assoc,  r.  Edwards,  (1904)  194  U.  S.  377,  24 
S.  Ct.  696,  48  U.  S.  <L.  ed.)   1027. 

Where  the  original  petition  in  an  acticm 
contains  the  requisite  averments  to  give  a 
federal  court  jurisdiction,  such  jurisdiction  is 
not  lost  because  an  amended  petition  alleged 
plaintiff's  citizenship  in  the  present  tense 
only.  Toledo  Traction  Co.  u.  Caroerwi, 
(1905)  137  Fed.  48,  69  C.  C.  A.  28;  Camp- 
bell tp.  Johnson,  (C.  C.  A.  1900)  167  Fed. 
108. 

But  where  the  complaint  in  an  action  in  a 
fedetsl  court,  in  which  jurisdietion  depended 
OB  diversity  of  oitiaensbip,  failed  to  allege 
the  plaintiff^s  citizemsbip,  an  amendment  to 
cure  tbe  defect  and  show  jurisdiction  must 
allege  the  requisite  citizenship,  not  only  at 
tbe  time  it  is  filed,  bnt  at  the  time  the  action 
was  commenced.  ISanbo  r.  Union  Pac.  Coal 
Co^   (1906)    146  Fed.  80. 

Cros9-Ml.  —  The  dismissal  of  a  hill  to 
quiet  title  to  a  mining  claim  does  not  carry 
with  ft  a  erosB-bill  filed  by  defendant  seeking 
to  have  the  title  to  tbe  same  claim  quieted 
in  him  and  which  alleges  facts  not  alleged  in 
the  original  bill;  nor  is  it  necessary  to  the 
retaining  of  a  suit  for  trial  on  the  cross-bill, 
where  it  is  in  a  federal  court,  that  the  cross- 
bill sboDld  contain  the  jurisdictional  allega- 
tions as  to  the  citizenship  of  the  parties, 
which  was  shown  by  the  «>rigirinl  bill.  Badger 
QoUl  Min.,  etc.,  Co.  v,  Stockton  Gold,  etc., 
Ifkh  Go^  (100ft)  130  Fed.  838. 


As  to  diallenge  and  determination  of  Juris* 
diction,  see  notes  to  section  5  of  this  Act, 
infra^  p.  1309,  this  Supplement. 

VII.  Suits  between  Citizens  and  ^ubns. 

Suits  by  aliens.  —  An  alien  may  sue  a  citi- 
zen in  the  Circuit  Courts  of  the  Unitef! 
States.  Katalla  Co.  r.  Rones,  (C.  C.  A.  1911) 
186  Fed.  30,  affirming   (1910)    182  Fed.  946. 

A  suit  for  $10,000  brought  by  citizens  and 
residents  of  France  against  an  Illinois  cor- 
poration is  Within  the  jurisdiction  of  the 
federal  Circuit  Court.  Fribourg  v,  Pullman 
Co.,  (1910)   176  Fed.  981. 

Where  certain  of  tbe  members  of  a  limited 
partnership,  organized  under  tlie  laws  of  New 
Yoric,  were  aliens,  and  such  partnership  was 
joined  with  a  foreign  corporation  as  a  plain- 
tiff in  an  action  in  the  federal  coirrt  in  New 
York  against  a  firm  composed  of  citizens  of 
New  York,  it  was  held  tliat  such  limited  part- 
nership should  not  be  treated,  for  the  pur- 
pose of  determining  jurisdiction,  as  if  it 
were  a  corporation  located  in  New  York,  but 
that  the  members  thereof  retained  their  in- 
dividual rights  as  aliens  which  entitle  them 
to  sue  in  the  federal  courts.  Jewish  Coloni- 
zation Assoc.  V.  Solomon,  (1903)  125  Fed. 
994. 

Suit  by  foreign  state.  —  A  suit  in  equity 
to  set  aside  an  award  of  arbitrators  may  be 
maintained  in  a  court  of  the  United  States  by 
a  foreign  state  against  a  corporation  of  the 
state  in  which  the  suit  is  brought.  Colombia 
1?.  Cauca  Co.,  (1903)  190  U.  S.  624,  23  S.  Ct. 
704,  47  U.  S.  (L.  ed.)  1159,  revering  (1902) 
113  Fed.  1020,  61  C.  C.  A,  604. 

A  federal  Circuit  Court,  whose  action  was 
invoked  by  the  Republic  of  Colombia  to  set 
aside  an  award  made  against  it  in  arbitra- 
tion proceedings,  has  the  same  power  to  de- 
cree the  payment  of  interest  from  the  date 
fixed  for  payment  by  the  award  as  in  an  or- 
dinary case.  Ex  p.  Colombia,  (1904)  195  U. 
S.  604,  25  S.  Ct.  107,  49  U.  S.  (L.  ed.)  338. 

A  suit  breught  by  a  citizen  of  one  state 
aeainst  a  citizen  of  another  state  and  an 
alien,  as  defendants,  involving  the  requisite 
jurisdictional  amount,  is  withm  the  jurisdic- 
tion of  a  Circuit  Court  of  the  United  States. 
Ladew  v.  Tennessee  Copper  Co.,  (1911)  179 
Fed.  245. 

Pleading.  —  The  alienage  of  the  plaintiff  is 
euffieiently  alleged  to  sustain  the  jurisdiction 
of  a  federal  Circuit  Court  by  an  averment  in 
the  complaint  that  "  the  plaintiff  now  is,  and 
for  more  than  one  year  last  past  has  been,  a 
resident  of  Washington  and  a  citizen  of 
Sweden,"  although,  at  the  time  the  action 
was  brought^  Sweden  was  under  a  monarchi- 
cal form  of  government,  since  the  designation 
"  citizen  of  Sweden "  could  only  have  been 
intended  as  a  statement  of  the  nationality 
of  the  plaintiff,  viz.,  the  country  to  which  he 
bore  allegianee.  C.  H.  Nichols  Lumber  Co. 
V,  Franson.  (1906)  203  U.  S.  278,  27  S.  Ct. 
102,  61  U.  8,  (L.  ed.)  181. 

An  allegation  that  plaintiff  is  a  citixcn  of 
tite  British  Empire  is  not  a  sufficient  allega- 
tion that  he  is  an  aHen,  and  a  citizen  or  sub- 
ject «f  eoDBs  oae  fonign  state,  lor  tbe  piff* 
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pose  of  conferring  jurisdiction  on  a  federal 
court  in  a  suit  against  a  citizen  of  a  state. 
Von  Voight  t'.  Michigan  Cent.  R.  Co.,  (1904) 
130  Fed.  398. 

Where  federal  jurisdiction  of  an  action  by 
the  liquidating  committee  of  a  bank  depended 
on  diverse  citizenship,  and  plaintiff's  petition 
only  alleged  that  all  of  such  committee  re- 
sided in  the  Republic  of  Mexico,  but  there 
was  no  averment  that  they  were  citizens  of 
the  Republic  of  Mexico,  it  was  held  that  ju- 
risdiction was  not  shown,  and  that  the  de- 
fect was  not  cured  by  a  recital  in  a  motion 
for  rehearing  of  a  motion  to  dismiss  that  it 
appeared  on  the  face  of  defendant's  pleading 
that  the  "  plaintiff "  is  a  resident  citizen  of 
the  Republic  of  Mexico,  the  plaintiff  referred 
to  being  the  liquidating  committee  of  the 
bank,  and  not  the  individuals  who  were  the 
real  plaintiffs.  International  Bank,  etc.,  Co, 
t?.  Scott,  (1908)   159  Fed.  58. 

VIII.  Suits  between  Aliens. 

The  federal  courts  are  without  jurisdiction 
of  a  suit  between  aliens,  where  no  federal 
question  is  involved.  Gage  v.  Riverside  Trust 
Co.,  (1906)    156  Fed.  1002. 

\^1iere  the  United  States  Circuit  Court  had 
jurisdiction  of  a  suit  by  plaintiffs  against  the 
R.  &  M.  Co.,  in  which  a  claim  owing  to  the 
latter  by  defendant  was  attached,  and  would 
have  had  jurisdiction  of  such  a  suit  by  the 
plaintiffs  against  the  defendant,  it  was  held 
that  the  fact  that  the  R.  &  M.  Co.  could  not 
have  sued  the  defendant  in  the  United  States 
Circuit  Court,  because  both  were  aliens,  did 
not  deprive  such  court  of  the  power  to  at- 
tach the  debt  owing  from  the  defendant  to 
the  R.  k  M.  Co.,  such  company  being  entitled 
to  sue  the  defendant  in  the  state  court. 
Brandenstein  v.  Helvetia  Swiss  F.  Ins.  Co., 
(1008)   159  Fed.  589. 

IX.  Ancillary  Proceedings. 

When  ancillary  relief  may  be  had  gen- 
erally. —  A  bill  in  equity  dependent  upon  a 
formor  action  of  which  the  federal  court  had 
juri:idiction  may  be  maintained  in  a  national 
court,  in  the  absence  of  diversity  of  citizen- 
ship and  of  a  federal  question:  (1)  To  aid, 
enjoin,  or  regulate  the  original  suit;  (2)  to 
restrain,  avoid,  explain,  or  enforce  the  judg- 
ment or  decree  therein;  or  (3)  to  enforce  or 
obtain  an  adjudication  of  liens  upon  or 
claims  to  property  in  the  custody  of  the  court 
in  the  origiral  suit.  Bloomingdale  r.  Wat- 
son, (1904)  128  Fed.  268,  62  C.  C.  A.  600; 
Campbell  r.  Golden  Cycle  Min.  Co.,  (1905) 
141  Fed.  610,  73  C.  C.  A.  260;  Brun  v.  Mann, 
(1906)  151  Fed.145,  80  C.  C.  A.  613;  Loy  v. 
Alston,  (C.  C.  A.  1909)  172  Fed.  90;  Preston 
r.  Calloway,  (C.  C.  A.  1910)  183  Fed.  19. 

The  jurisdiction  of  a  federal  court  over  the 
subject-matter  of,  and  the  parties  to,  a  judg- 
ment, includes  the  power  to  enforce  it,  con- 
tinues until  it  is  satisfied,  and  may  not  be 
destroyed  or  impaired  by  the  legislation  of 
the  states.  Collin  County  Nat.  Bank  r. 
Hughes,  (1907)  162  Fed.  414,  81  C.  C.  A.  656, 
rehearing  denied  (C.  C.  A.)   156  Fed.  389. 


The  federal  courts  have  jurisdiction  of  con- 
troversies arising  during  the  pendency  of  the 
administration  of  estates  of  decedents  in  the 
state  courts  which  condition  the  enforcement 
of  their  judgments  or  decrees,  or  the  rights 
of  aliens,  citizens  of  other  states,  or  other 
parties,  who  might  invoke  their  actions,  and 
their  decisions  prevail  over  the  statutes  of 
the  states  and  the  decisions  of  their  courts. 
Brun  V  Mann,  (1906)  151  Fed.  145,  80  C. 
C.  A.  513. 

Where  a  decree  of  a  federal  court  had  been 
allowed  as  the  only  claim  against  the  estate 
of  a  decedent  in  a  state  County  Court,  and 
the  only  property  of  decedent  consisted  of 
•lands  and  appurtenant  water  rights,  and  the 
statutes  of  the  state  imposed  the  duty  on  the 
administratrix  to  appeal  either  to  a  County 
or  District  Court  to  sell  the  unexempt  real 
estate,  and  she  claimed  that  the  real  estate 
was  exempt  and  refused  to  bring  proceedings, 
the  federal  court  in  which  the  decree  was  ren- 
dered had  jurisdiction  to  entertain  suit  by 
complainant  in  that  decree  and  to  render  a 
decree  for  the  sale  of  the  land  notwithstand- 
ing the  pendency  of  administration  in  the 
County  Court.  Brun  v.  Mann,  (1906)  161 
Fed.  145,  80  C.  C.  A.  513. 

But  an  action  by  the  owner  of  a  judgment 
recovered  against  a  corporation  for  infringe- 
ment of  a  patent,  to  charge  directors  of  such 
corporation  with  payment  of  the  judgment  on 
the  ground  that  they  were  joint  trespassers 
with  the  corporation,  is  not  within  the  juris- 
diction of  the  federal  court  as  ancillary  to  the 
former  suit.  H.  C.  O>ok  Co.  v.  Beecher, 
(1909)    172  Fed.  166. 

Necessity  of  dependent  cause  of  action, — 
In  order  that  the  federal  court  may  have  ju- 
risdiction of  a  dependent  suit,  a  dependent 
cause  of  action  is  indispensable,  although 
after  jurisdiction  is  acquired  by  means  of 
such  a  cause,  the  court  may  determine  in  a 
proper  case  the  entire  controversy  between 
the  parties  relating  to  its  subject-matter. 
Campbell  v.  Golden  Cycle  Min.  Co.,  (1905) 
141  Fed.  610,  73  C.  C.  A.  260. 

Modify  or  correct  decree.  —  A  federal  court 
has  jurisdiction  of  a  suit  the  purpose  of 
which  is  to  modify  and  correct  one  of  its  own 
decrees,  without  regard  to  the  citizenship  of 
the  parties,  and  as  incidental  to  such  relief 
to  grant  an  injunction  to  restrain  a  party 
from  acting  upon  the  decree  as  originally 
entered.  Thompson  v,  Schenectady  R.  Co., 
(1903)   124  Fed.  274. 

Determining  right  to  proceeds  of  judgment. 
—  A  federal  court  has  jurisdiction  to  deter- 
mine the  right  to  the  proceeds  of  a  judgment 
rendered  therein  which  has  been  paid  into 
court,  as  between  different  claimants  who  ap- 
pear and  assert  their  claims,  regardless  of 
their  citizenship.  Myers  ».  Luzerne  County, 
(1903)    124  Fed.  436. 

Suit  to  set  aside  judgment  of  dismissaL  — 
A  suit  in  equity  commenced  in  a  federal 
court,  the  purpose  of  which  is  to  set  aside 
a  judgment  of  dismissal  entered  by  the  same 
court  in  an  action  at  law,  is  ancillary  to 
such  action  and  within  the  jurisdiction  of  the 
court  without  regard  to  the  citizenship  of  the 
parties,  and  where  the  defendants  named  in 
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the  bill  were  parties  to  the  original  action, 
or  are  in  privity  with  such  parties,  service 
may  be  made  upon  them,  although  they  reside 
beyond  the  limits  of  the  district.  O'Connor  v. 
0'Ck>niior,  (1906)   146  Fed.  994. 

Sttit  to  set  aside  award  of  arbitrators.— 
Wbere  an  action  is  brought  in  a  federal  court 
on  an  arbitrator's  award,  a  suit  by  the  de- 
fendant therein  to  set  aside  the  award  for 
fraud  is  ancillary,  but  such  fact  does  not  giye 
the  court  jurisdiction  to  bring  in  another 
party  who  is  a  citizen  of  the  same  state  as 
the  complainant  to  impeach  an  award  in  its 
favor  made  at  the  same  arbitration,  but  which 
is  separate  and  distinct  from  that"*  between 
the  other  parties.  Hecht  v,  Youghiogheny, 
etc.  Coal  Co.,   (1908)    162  Fed.  812. 

Appointment  of  receiver.  —  Where  a  re- 
ceiver appointed  by  a  federal  court,  by  rea- 
son  of  the  character  of  his  appointment,  or 
because  of  local  policy  or  the  rights  of  local 
creditors,  is  not  permitted  to  sue  in  a  juris- 
diction other  than  the  one  in  which  he  was 
appointed,  a  bill  may  be  filed  in  another  fed- 
eral court  for  the  appointment  of  an  ancillary 
receiver,  and,  the  ultimate  object  of  such 
proceeding  being  to  aid  the  purpose  of  the 
original  suit,  it  is  in  that  sense  ancillary, 
and  jurisdiction  thereof  does  not  depend  on 
diversity  of  citizenship  of  the  parties.  Blue< 
fields  Steamship  Co.  v,  Steele,  (C.  C.  A.  1911) 
184  Fed.  584. 

Suit  to  recover  assets.  —  Where  a  federal 
court  has  appointed  a  receiver  for  an  insol- 
vent corporation,  a  suit  brought  by  such  re- 
ceiver for  the  collection  of  an  assessment 
made  by  the  court  on  stockholders  of  the  cor- 
poration to  pay  its  debts  is  ancillary  to  the 
main  suit,  and  is  cognizable  by  a  federal 
court,  regardless  of  the  citizenship  of  the 
parties  or  the  amount  in  controversy.  Brown 
r.  Allebach,  (1907)  156  Fed.  697.  See  also 
Alexander  t?.  Southern  Home  Bldg.,  etc.,  As- 
soc., (1903)  120  Fed.  963. 

The  law,  as  recognized  in  the  Circuit 
Courts  of  the  United  States,  is  that,  when  a 
federal  court  at  the  domicile  of  a  corporation 
appoints  a  receiver,  or  makes  a  decree  wind- 
ing up  the  corporation  and  disposing  of  its 
assets,  or  a  decree  of  foreclosure,  or  any  other 
decree  looking  to  a  disposition  of  its  prop- 
erty, having  proper  jurisdiction  in  equity 
therefor,  the  Circuit  Courts  in  other  districts 
will  ordinarily  exercise  ancillary  jurisdiction, 
and  assist  in  carrying  out  the  purpose  of  the 
court  at  the  place  of  domicile.  Conklin  v.  U. 
S.  Shipbuilding  Co.,   (1903)    123  Fed.  913. 

A  Circuit  Court  of  the  United  States, 
which  has  appointed  a  receiver  for  an  insol- 
vent building  and  loan  association  in  a  suit 
to  wind  up  its  affairs,  has  jurisdiction  of  a 
suit  brought  by  him  to  collect  from  a  borrow- 
ing stockholder  and  to  foreclose  a  mortgage 
securing  the  loan,  regardless  of  the  citizen- 
ship or  residence  of  the  defendants,  or  the 
fact  that  the  mortgaged  property  is  situated 
in  another  district.  Bottom  t?.  National  R. 
Bldg.,  etc.,  Assoc.,  (1901)  123  Fed.  744; 
Gunby  r.  Armstrong,  (1904)  133  Fed.  417, 
66  C.  C.  A.  627. 

But  jurisdiction  of  a  bill  which  seeks  to 
reach  and  distribute,  to  the  persons  found  en- 


titled thereto,  the  proceeds  of  a  sale  of  lands 
to  the  United  States  cannot  be  entertained 
by  a  federal  Circuit  Court  on  the  theory  that 
the  cause  is  ancillary  to  an  action  at  law  to 
recover  the  lands  from  the  United  States,  as 
occupied  without  right,  in  which  the  rival 
claimants  had  united  in  procuring  final  judg- 
ment in  favor  of  two  of  their  number,  leaving 
their  respective  interests  to  be  settled  by  ar- 
bitration. Stillman  r.  Combe,  (1905)  197  U. 
S.  436,  25  S.  Ct.  480,  49  U.  S.  (L.  ed.)  822. 

A  suit  to  restrain  private  persons  from  sell- 
ing the  stock  of  a  railroad  company  is  not  an- 
cillary to  one  to  foreclose  a  mortgage  on 
property  of  such  company,  to  which  the 
stodcholders  are  not  parties.  Raphael  r. 
Trask.  (1902)  118  Fed.  777,  affirmed  (1904) 
194  U.  S.  272,  24  S.  Ct.  647,  48  U.  S.  (L.  ed.) 
973. 

Suit  to  prevent  destruction  of  property.— 
Where  a  federal  court  has  acquired  jurisdic- 
tion of  the  assets  of  a  street  railway  com- 
pany operating  the  same  through  a  receiver 
for  the  benefit  of  creditors,  it  has  ancillary 
jurisdiction  of  a  petition  by  the  receiver  to 
restrain  a  competing  street  railway  company 
from  maintaining  gates  across  a  certain  high- 
way, the  effect  of  which  would  be  to  practi- 
cally destroy  the  value  of  the  property  in  the 
hands  of  the  receiver,  without  regard  to  the 
citizenship  of  the  parties.  Hampton  Roads 
R.,  etc.,  Co.  !7.  Newport  News,  etc.,  R.,  etc., 
Co.,  (1904)   131  Fed.  534. 

Suit  for  accounting  and  foreclosure.  — 
Where  a  federal  court  had  jurisdiction  of 
proceedings  for  the  dissolution  of  a  building 
and  loan  association,  it  had  jurisdiction  of  an 
ancillary  suit  by  the  association's  receiver  for 
an  accounting  and  foreclosure  of  a  deed  made 
to  secure  a  loan  to  a  borrowing  member, 
though  the  amount  due  was  less  than  $2,000. 
Cooper  r.  Newton,  (1908)  160  Fed.  190. 

To  set  aside  fraudulent  conveyances.  —  A 
federal  court  rendering  a  judgment  has  an- 
cillary jurisdiction  of  a  creditor's  bill  by  the 
judgment  creditor  to  set  aside  fraudulent  con- 
veyances by  the  judgment  debtor  without  re- 
gard to  the  citizenship  of  the  parties.  Hobbs 
Mfg.  Co.  V,  Gooding,  (1908)   164  Fed.  91. 

Suit  to  enforce  lien.  —  Wliere  an  attorney 
who  has  recovered  a  judgment  in  favor  of  his 
client  in  a  federal  court,  and  entered  notice 
of  a  lien  on  such  judgment  on  the  docket  in 
conformity  to  the  state  statute,  brings  a  suit 
in  equity  in  such  court  against  the  parties  to 
the  ludgment  to  enforce  his  lien,  such  suit 
is  ancillary  to  the  original  suit  and  within 
the  jurisdiction  of  the  court  without  regard 
to  the  amount  involved  or  the  citizenship  of 
the  parties.  Brown  v.  Morgan,  (1908)  163 
Fed.  396. 

A  suit  in  equity  in  a  federal  court  to  en- 
force an  attachment  lien  obtained  in  a  former 
action  in  the  same  court,  and  to  subject  the 
attached  property  or  its  proceeds  to  the  satis- 
faction of  the  judgment  recovered  therein,  is 
not  an  original  suit,  but  is  ancillary  and  sup- 
plementary to  the  former  action,  and  may  be 
maintained  as  an  incident  to  the  jurisdiction 
already  vested,  without  regard  to  the  citizen- 
ship of  the  parties;  and  it  is  immaterial,  so 
far  as  the  ancillary  character  of  the  suit  is 
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CDnGemed,  that  th«  proceeds  of  the  attached 
property  are  not  in  the  actual  custody  of  the 
federal  court ;  the  effect  of  the  removal  hav- 
ing been  to  bring  the  property  potentially 
within  the  jurisdiction  and  custody  of  that 
court.  Hatcher  v.  Hendrie,  etc.,  Mfg.,  etc., 
Co.,  (1004)   133  Fed.  967,  68  C.  C.  A.  19. 

A  aiiit  in  equity  in  a  federal  court  to  en- 
join t^e  further  prosecution  of  actions  pend- 
ing in  said  court,  of  which  it  has  jurisdiction 
by  reason  of  diversity  of  citizenship  of  the 
parties,  and  'to  enable  the  complainant  to 
make  his  defense  to  such  actions,  is  ancillary 
thereto  and  within  the  jurisdiction  of  the 
court,  without  regard  to  the  citizenship  of 
partias  joined  as  defendants.  South  Penn  Oil 
Co.  V.  Calf  CrMk  Oil,  etc.,  Co.,  (1905)  140 
Fed.  fi07. 

Where  several  insurers  were  liable,  if  at 
all,  prcqxnrtionately  to  the  amount  the  insur- 
ance of  each  bore  to  the  amount  of  the  lose, 
and  suits  against  some  of  them  had  been 
removed  to  the  federal  court,  and  the  same 
defenses  had  been  interposed  on  behalf  of 
all,  a  bill  in  the  .federal  court  to  restrain  the 
suits  at  law. and  to  adjust  the  liability  of  the 
various  insurers  was  held  to  be  an  ancillary, 
and  not  an  original,  bill ;  and  hence  the  juris- 
diction of  the  federal  court  did  not  depend 
on  the  citizenship  of  the  parties  or  the 
amount  involved.  Rochester  (jlerman  Ins.  Co. 
V.  Schmidt,  ( 1904)  126  Fed.  996. 

Where  an  action  at  law  was  pending  in  the 
federal  Circuit  Court,  such  court  had  ancil- 
lary jurisdiction  before  judgment  to  enter- 
tain a  bill  to  restrain  the  further  prosecution 
of  such  action  on  equitable  grounds  not  avail- 
able as  a  defense  to  the  action  at  law,  with- 
out regard  to  the  citiaenship  of  the  parties. 
Leigh  V.  Kewanee  Mfg.  Co.,  127  Fed.  990. 

The  states  of  Greorgia  and  Alabama  each 
chartered  a  corporation  having  the  same 
name  and  the  same  incorporators,  conferring 
thereon  certain  riparian  rights  on  the  Chatta- 
hoochee river.  The  business  was  conducted 
as  that  of  a  single  corporation,  having  one  set 
of  offioers,  ana  a  dam  and  manufacturing 
plant  were  built  on  the  river,  partly  in  each 
state.  Thereafter  a  mortgage  was  executed 
on  the  property  in  the  name  of  the  corpora- 
tion, it  not  being  stated  of  which  state  it  was 
a  corporation,  and  subsequently  the  property 
was  sold,  subject  to  the  naortgage,  to  a  second 
corporation  of  Alabama.  Later  a  suit  to 
foreclose  was  brought  against  the  mortgagor 
and  its  successor  in  interest  in  the  f^eral 
court  for  Georgia  by  the  trustee,  who  was  a 
citioen  of  Alabama,  it  being  alleged  that  de- 
fendants were  citizens  of  Georgia.  Answers 
were  filed  admitting  such  allegation,  and  the 
cause  proceeded  to  a  decree  and  sale,  a  thind 
corporation  being  the  purchaser  of  the  prop- 
erty. It  was  held  that  since  neither  of  the 
Alabama  corporations  could  be  parties  de- 
fendant to  tlie  foreclosure  suit  without  oust- 
ing the  jurisdiction  of  the  court,  and  neither 
they  nor  their  property  rights  in  Alabama 
were  affected  by  the  decree  and  sale,  a  bill  by 
the  purchaser  to  restrain  them  from  main- 
taining a  suit  in  Alabama  in  relation  to 
sudi  rights  was  not  within  the  jurisdiction 
of  the  federal  court  in  Gaorgia  as  ancillary 


to  the  foreclosure  suit.  Riverdale  Cotton 
Mills  r.  Alabama,  etc.,  Mfg.  Co.,  (1905)  108 
U.  S.  188,  25  S.  Ct.  629,  49  U.  S.  (L.  ad.) 
1008,  reversing  (1904)  127  Fed.  497,  ^2  C. 
C.  A.  295. 

Ancillary  relief  by  way  of  oi088-1»i]L  •^  A 
resident  of  the  District  of  Columbia,  Althougli 
not  a  citizen  of  a  state  within  the  oonatitu- 
tional  provision  giving  the  federal  .oowts 
cognizance  of  suits  between  citizens  of  differ- 
ent states,  may  maintain  a  cross-bill  in  a  suit 
in  such  a  court  for  relief  which  is  ancillary 
to  that  sought  in  the  original  suit;  the  citi- 
zenship of  the  parties  in  such  case  being  im- 
material. Ulman  v.  laeger,  (1907)  155  Fed. 
1011. 

In  a  suit  in  a  -federal  court  of  equity  to 
establish  and  protect  rights  in  the  watws  of 
a  stream  against  other  separate  appropri- 
ators  of  water  from  the  same  stream,  all  of 
whom  are  citizens  of  different  states  from 
complainant,  the  court  may  entertain  orosa- 
bills  by  any  or  all  of  the  several  defendants 
setting  up  priority  of  right  as  against  com- 
plainant or  their  codefendants,  since  they  re- 
late to  the  subject  of  the  original  suit,  which 
is  the  water  of  the  stream,  and,  being  ancil- 
lary to  the  original  suit,  the  court  has  juris- 
diction to  determine  the  issues  raised  thereby 
without  regard  to  the  citizenship  of  the  par- 
ties thereto.  Kickey  Land,  etc.,  Co.  r.  Miller, 
(1907)    152  Fed.  11. 

<BeUef  by  injunction.  —  AncOlary  relief  in 
a  federal  Circuit  Court  by  way  of  an  injunc- 
tion in  aid  of  a  decree  in  a  suit  over  the 
validity  of  state  taxation,  in  which  jurisdic- 
tion as  to  the  state  and  its  offioere  had  been 
acquired  as  the  result  of  the  voluntary  action 
of  the  state  in  submitting  its  rights  to  j\idi- 
cial  determination,  is  not  forbidden  by  Const. 
U.  S.,  Amend.  11,  as  a  suit  against  the  state. 
Gunter  v.  Atlantic  Coast  Line  R.  Co.,  (1906) 
200  U.  S.  273,  26  S.  Ct.  252,  50  U.  S.  (L.  ad.) 
477. 

X.   CBOnSS  AND  OITEN6SS. 

Perjury,  committed  by  false  swearing  be- 
fore a  United  States  commissioner,  has  been 
held  not  to  be  subject  to  the  jurisdiction  of 
a  state  court  under  a  state  statute  broad 
enough  in  its  terms  to  embrace  a  case  of  false 
swearing  in  any  tribunal,  either  state  or  le<i- 
eral.  Com.  t?.  Kitchen,  (1911)  141  Ky.  655. 
133  S.  W.  586. 

Perjury  in  state  court.  —  Under  the  Fed- 
eral Constitution  providing  that  the  judicial 
power  of  the  United  States  shall  be  vested  in 
one  Supreme  Court  and  in  such  inferior 
courts  as  the  Congress  may  ordain  and  estab- 
lish, and  that  the  judges  shall  hold  office 
during  good  behavior,  and  shall  receive  a 
compensation  which  shall  not  be  diminished 
during  their  continuance  in  office,  it  has  been 
held  that  state  courts  acting  in  the  naturali- 
zation of  aUens  pursuant  to  the  authority 
ffiven  by  Congress  remain  state  tribunals,  and 
do  not  become  in  any  degree  courts  of  t^ 
United  States;  and  hence  a  perjury  com- 
mitted in  such  proceedings  is  an  offense 
against  the  state,  and  not  the  federal  sover- 
eignty, and^  in  the  absence  of  statute  oanfer- 
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ring  jorisdicUoD  on  the  federal  courts,  ia  ex- 
clusively a  matter  of  state  cognizance.  U.  S. 
V.  Seyeriuo,  (1903)   125  Fed.  949. 

XI.  Pl^ce  op  Briwgino  SUilT. 

To  wbat  suits  SipiiUca^.  —  'Where  an  ac- 
tioD  is  within  the  general  jurisdiction  of  the 
fedei;al  courts,  both  on  the  ground  of  diver- 
sity of  citizenship  and  because  lounded  on  a 
law  of  the  United  States,  such  action  can  he 
bvciught  only  in  4he  ,diBt,rict  of  which  defend- 
ant is  an  inhabitant.  Whittaker  v.  Illinois 
Cent.  R.  Co.,  (1910)   17f6  Fed.  130. 

But  this  inhibition  is  ineffective  and  in- 
af  pticable  in  instances  in  which  exclusive  ju- 
risdiction over  particular  cases  or  classes  of 
cases  has  beeii  conferred  upon  the  federal 
courts  by  special  Acts  of  Congress.  U.  S.  t*. 
Sta,ndar4  Oil  Co.,  (1907)  152  Fed.  200;  Lewis 
Blind  Stitch  Co.  r.  Arbetter  Felling  Mach. 
.Co.,   (1910)   181  Fed.  974. 

Where  the  jurisdiction  of  the  Circuit  Court 
is  based  solely  on  diversity  of  citizenship,  the 
suit  jnay  be  maintained  in  the  district  kn 
which  either  plaintiff  or  defendant  resides. 
Wolff  r.  Choctaw,  etc.,  R.  €o.,  (1904)  133 
Fed.  601 ;  U.  S.  Fidelity,  etc.,  O).  r.  Woodson 
County,  (1906)  145  Fed.  144,  76  C.  C.  A. 
114;  Sohultz  r.  highland  Gold  Mines  Co., 
(1907)   158  Fed.  337. 

Service  on  a  defendant  does  not  give  a  ied- 
eral  court  jurisdiction,  where  it  is  founded 
only  on  diversity  of  citizenship  and  neither 
party  is  a  resid^t  of  the  state,  if  seasonable 
objection  is  made.  Slater  Trust  Co.  t\  Ran- 
dolph-Macon Coal  Co.,  (J908)   166  Fed.  ITO. 

A  suit  by  «  shipper  agaiust  a  carrier  to 
require  it  to  receive  and  transport  property 
tendered  for  shipn^ent  involves  a  question  of 
general  law,  and  where  a  diversity  of  citizen- 
ship e&ists  between  the  parties  a  federal 
court  acquires  jurisdiction  on  that  ground 
alone,  and  the  suit  may  be  brought  in  the 
district  of  which  either  conp^plainant  or  de- 
fendant is  an  inhabitant.  Danciger  i?.  Wells, 
(1907)   154  Fed.  379. 

A  bill  filed  on  the  equity  side  of  a  federal 
court  to  enjoin  tlie  turtlier  prosecution  of  an 
action  at  law  therevi,  by  the  defendant  in 
8«ch  action,  who  is  a  nom*esident  of  the  state, 
flgainat  the  plaintiff  therein  and  a  nonresi- 
dent ,cor2K)ration,  which  ^s  not  a  party  to  the 
law  action,  is  not  ancillary  in  ouch  sense  as 
to  give  the  court  jurisdiction  over  the  cor- 
poration defendant  by  service  on  its  attorneys 
within  the  district,  or  on  such  defendant  out- 
side of  the  district,  but  is  an  original  suit, 
within  the  meaning  of  this  section.  Manning 
9.  Berdan,   (1904)   132  Fed.  382. 

W^here  an  action  for  injuries  to  a  servant 
is  brought  under  the  federal  Employer's  Lia- 
bility Act,  federal  jurisdiction  does  not  de- 
pend solely  on  diverse  citizenship,  but  is  also 
sustainable  as  depending  on  the  eonstmction 
of  auch  Act,  and  hence  the  suit  cannot  be 
maintained  over  defendant's  objectioa  in  a 
dif^riot  other  than  that  in  which  defendant 
is  an  inhabitant.  Smith  v.  Detroit,  etc.,  R. 
Co.,  (.1909)  175  Fed.  506. 

A  -suit  brought  in  the  name  of  the  United 
Slates  on  the  boad  of  a  pul>lic  contractor,  for 
the  benefit  of  a  person  lumiohing  materials 


SJdd  labor  jfor  the  construction  of  a  jxublic 
worlc,  is  governed  by  this  section.  Davidson 
5ros.  :NIar.hle  Go.  «?.  U.  S.,  (1909)  213  U.  S. 
10,  29  S.  Ct.  324,  53  U.  S.  (L.  ed.)  676;  U. 
S.  r.  O'Brien,  (1903)  120  F^.  446. 

As  to  suits  of  a  local  nature,  see  section  8 
^  the  Act  0^  March  .3,  1875,  4  Fed.  Stat. 
Annot.  380,  and  the  corresponding  annota- 
tion in  this  Supplement. 

As  to  suits  not  ol  a  local  nature  in  states 
containing  several  districts,  see  H.  :S.  sec.  740, 
4  Fed.  Stat.  Annpt.  554,  a^d  the  eorrespcmd- 
ing  place,  iii/r^,  tius  Supplement. 

As  to  suits  to  enjoin  raiWad  companies 
from  estabJisliing  and  enforcing  routes  in  vio- 
lation of  the  Interstate  Commerce  Aot,  see 
Act  of  Feb.  4,  1887,  ch.  L04,  see.  9,  24  Stat,  t- 
382,  3  Fed.  Stivt.  Annot.  833,  and  note  there- 
to, t'n/ra,  this  Supplement. 

Amendmrat  ousting  jtiirisd(lction.  —  ^t^^bcare 
after  suit  ib^rought  March  5,  1910,  in  tdie  fed- 
eral Circuit  Court  fitting  in  PennsytLvania, 
by  a  citizen  of  Pennsylvania  against  a  Mary- 
land (Corporation,  to  recover  .damages  for  in- 
juries resulting  ^rom  defendant's  negUgenoe, 
in  which  federal  j.ui\isdietion  rested  exclu- 
sively on  diverse  .citizenship,  .plaintiff  so 
amended  his  .original  statemevut  as  to  allege 
a  cause  of  action  for  injuries  to  a  aervant 
while  engaged  in  interstate  ooiTinieroe,  under 
the  federal  Employer's  Iriability  Act,  so  that 
jurisdiction  did  not  depend  soSiely  on  diver- 
sity of  citizenship,  the  court  was  thereby  de- 
prived of  jurisdiotion ;  the  suit  not  having 
been  brought  in  itlie  .district  of  defendant's 
resjidence.  NeweU  t*.  Baltimore,  etc.,  R.  C»,y 
(1910)  181  Fed.  «98. 

Suits  in  admiralty.  —  In  a  suit  in  admi- 
ralty, where  ^wo  or  xnore  defendants  are  citi- 
zens of  different  districts  of  the  at»te,  the 
8|Uit  may  be  brought  in  either  district,  under 
Aot  March  3,  1881,  ch.  144,  sec.  2,  21  Stat.  Ia 
607,  4  Fed.  Stat.  Annot.  641.  Downs  «?.  Wati. 
(1910)   176  Fed.  667,  100  C.  €.  A.  209. 

Suit  by  aaaignee.  —  Where  the  assignor  ol 
a  cause  of  action  before  the  assignment  could 
have  prosecuted  the  action  in  a  federal  Cir- 
cuit Court,  the  assignee,  if  -the  requisite  di- 
versity of  citizenship  exists,  can  prosecute  the 
action  in  such  eourt  in  the  district  of  which 
he  is  a  resident  or  in  that  of  the  defendant, 
and  in  the  former  ease  it  is  not  required  thai 
the  assignor  should  hav«  also  been  a  resident 
of  the  same  district  so  that  he  night  have 
brought  suit  therein.  Stimson  r.  United 
Wrapping  Mach.  Co.,  (1907)   IM  Fed.  298. 

Where  tlic  plaintiff,  a  citizen  of  New  York, 
brought  an  action  in  the  Circuit  Court  ol 
the  Southern  District  ol  New  York,  as  as- 
signee of  a  British  corporation,  against  de- 
fendant corporation,  a  citizen  of  New  Jersey, 
it  was  held  that  the  court  had  no  jurisdiction 
to  eittert«in  the  suit  over  defendant's  protest. 
Consolidated  Rubber  Tire  Co.  r.  Fergnson, 
(C.  C.  A.  I&IO)  183  Fed.  766. 

A  suit  to  Gofacce  fi^^titt  gpren  \ff  the  foter- 
•tAle  Commexce  Act  may  be  brought  in  any 
federal  district  wiiere  the  defendant  can  be 
found.  Kaliapell  LumWr  Co.  f>.  Great  North- 
ern R.  Co..    (1907)    167  Fed.  845. 

An  action  by  certain  shippers  to  restrain 
an  interstate  cavrier  from  enforcing  a  re^ 
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consignment  charge  of  five  dollars  per  car, 
as  unreasonable,  though  maintainAble  at  com- 
mon law,  is  nevertheless  a  suit  within  the  In- 
terstate Commerce  Act,  so  that  federal  juris- 
diction is  not  alone  dependent  on  diverse  citi- 
zenship, and  hence  can  be  brought  only  in 
the  district  of  which  the  defendant  is  an 
inhabitant.  Sunderland  r.  Chicago,  etc.,  R. 
Co.,  (1908)   158  Fed.  877. 

Suit  by  or  against  aliens.  —  An  alien,  al- 
though resident  in  a  state,  can  maintain  a 
suit  against  a  citizen  of  the  United  States 
only  in  the  district  of  defendant's  residence. 
Miller  t?.  New  York  Cent.,  etc.,  R.  Co.,  (1906) 
147  Fed.  771;  Barlow  r.  Chicago,  etc.,  R.  Co., 
(1909)  172  Fed.  513;  McAulay  v.  Moody, 
(1911)   185  Fed.  144. 

A  suit  by  a  citizen  of  the  United  States 
against  an  alien  can  only  be  maintained  in  a 
federal  court  in  a  district  in  which  valid  ser- 
vice can  be  made  on  the  defendant.  Tierney 
r.  Helvetia  Swiss  F.  Ins.  Co.,  (1906)  163 
Fed.  82. 

The  facts  that  an  alien  corporation  is  au- 
thorized to  do  business  in  a  state,  and  that 
under  the  state  law  service  of  process  in  any 
suit  against  such  corporation  may  be  made 
on  an  officer  of  the  state,  do  not  give  a  fed- 
eral court  within  the  state  jurisdiction  of  a 
suit  against  such  corporation,  where  it  does 
not  appear  that  service  was  made,  or  could 
have  been  made,  within  the  district  of  such 
court,  and  the  fact  that  defendant  is  author- 
ized to  do  business  in  the  district  is  not  suffi- 
cient to  authorize  service  to  be  made  therein, 
unless  it  is  actually  so  doing  business.  Tier- 
ney V.  Helvetia  Swiss  F.  Ins.  Co.,  (1908)  163 
Fed.  82. 

A  suit  between  citizens  of  France  and  an 
Illinois  corporation,  where  federal  jurisdic- 
tion depended  on  diversity  of  citizenship,  can- 
not be  brought  over  defendant's  protest  in  the 
federal  Circuit  Court  for  the  district  of  North 
Carolina,  where  neither  plaintiff  nor  defend- 
ant resides.  Fribourg  r.  Pullman  Co.,  (1910) 
176  Fed.  981. 

Where  a  defendant,  who  was  a  nonresident 
of,  and  not  subject  to  suit  in,  the  district,  was 
an  indispensable  party  to  a  suit  between 
plaintiffs,  who  were  citizens  of  a  foreign 
country,  and  the  other  defendants,  citizens 
of  the  state  and  district,  federal  jurisdiction 
does  not  obtain  under  R.  S.  sec.  737,  4  Fed. 
Stat.  Annot.  552.  McAulay  v.  Moody, 
(1911)   185  Fed.  144. 

An  alien  corporation,  operating  an  Atlantic 
steamship  line,  could  be  sued  for  injuries  to 
a  passenger,  who  was  a  citizen  of  New  Jersey, 
in  a  feaeral  Circuit  Court  sitting  in  New 
York.  Jarowski  v.  Hamburg- American  Packet 
Co.,  (C.  C.  A.  1910)  182  Fed.  320. 

Suit  against  federal  corporation.  —  A  cor- 
poration created  by  an  Act  of  Congress,  which, 
having  designated  Dallas,  Texas,  where  its 
senior  vice-president  lives,  as  its  general  of- 
fice, maintains  an  office  in  Dallas  county,  and 
has  all  the  acts  of  its  board  of  directors 
taken  in  New  York  city  affirmed  by  a  meeting 
of  the  board  at  Dallas  before  they  are  con- 
sidered effective,  is  suable  in  the  Northern 
District  of  Texas,  as  being  a  resident  of  and 
doing  business  in  that  district,  and  having  an 


agent  there  upon  whom  service  can  properly 
be  made.  In  re  Dunn,  (1909)  212  U.  S.  374. 
29  S.  Ct.  299,  53  U.  S.  (L.  ed.)  558. 

An  action  against  a  corporation  created  by 
an  Act  of  Congress  is  one  arising  under  the 
laws  of  the  United  States,  and  can  only  be 
brought  in  a  federal  court  of  the  district  in 
which  it  has  its  principal  offices,  regardless 
of  the  residence  of  plaintiff.  Wolff  r.  Choc- 
Uw,  etc.,  R.  Co.,   (1904)   133  Fed.  601. 

Suits  by  and  againat  domestic  cozpoimtioos. 
—  A  suit  against  a  railroad  company  based 
on  the  Interstate  Commerce  Act,  and  within 
the  jurisdiction  of  a  federal  court  for  that 
reason,  can  only  be  brought  in  the  state  in 
which  the  defendant  is  incorporated.  Mem- 
phis Cotton  Oil  Co.  r.  Illinois  Cent.  R.  Co., 

(1908)  164  Fed.  290;  Imperial  Colliery  Co.  o. 
Chesapeake,  etc.,  R.  Co.,  (1909)  171  Fed. 
589. 

Where  a  corporation  was  organized  under 
the  laws  of  Delaware,  the  fact  that  its  prin- 
cipal place  of  business  was  within  the  middle 
federal  district  of  Pennsylvania  does  not  give 
the  corporation  a  domicile  there  for  the  pur- 
pose of  determining  the  jurisdiction  of  the 
federal  courts.     Peale  v.  Marian  Coal   Co., 

(1909)  172  Fed.  639. 

A  federal  court  of  equity  will  not  enter- 
tain jurisdiction  of  a  suit  to  wind  up  a  cor- 
poration or  appoint  a  general  receiver  there- 
for, where  neither  the  domicile  nor  property 
of  the  corporation  is  within  the  state  or  dis- 
trict, and  the  residence  of  the  stockholders  » 
immaterial.  Kirwin  r.  Boston,  etc,  Min.  Co., 
(1908)  171  Fed.  900. 

An  action  against  a  corporation  in  a  fed- 
eral court  for  a  common-law  tort  can  be 
maintained  only  in  the  district  of  plaintiff's 
residence,  or  that  in  which  defendant  is  in- 
corporated, and  such  requirement  cannot  be 
avoided  by  joining  in  the  same  complaint  an- 
other count  stating  an  entirely  separate  cause 
of  action  of  which  tlie  court  has  jurisdictioii, 
nor  by  stating  a  joint  cause  of  action  against 
such  defendant  and  another  which  is  an  in- 
habitant of  the  district  and  may  be  there 
sued;  the  cause  of  action  being  several  as 
well  as  joint.  Ware-Kramer  Tobacco  Co.  r. 
American  Tobacco  0>.,  (1910)   178  Fed.  117. 

Where  a  state  contains  more  than  one  fed> 
eral  judicial  district,  a  corporation  of  the 
state,  for  the  purpose  of  bringing  suit  or  be- 
ing sued  in  a  federal  court,  is  at  least  prtma 
/aci«  a  resident  and  inhabitant  of  the  district 
in  which  it  has  its  principal  office,  as  desii^- 
nated  in  its  certificate  or  articles  of  incor- 
poration in  accordance  with  the  requirement 
of  the  state  law.  Firestone  Tire,  etc.,  Q^.  r. 
Vehicle  Equipment  Co.,  (1907)  155  Fed.  676. 

A  federal  court  of  a  district  of  which  the 
complainants  are  inhabitants  has  jurisdiction 
of  a  suit  to  enjoin  several  railroad  companies, 
who  are  members  of  an  association,  but  not 
citizens  of  the  state,  from  putting  into  effect 
an  unlawful  rate  on  all  food  commodities 
shipped  in  interstate  commerce  within  the 
territory  in  which  such  district  is  situated, 
where  they  operate  roads  in  the  state  and 
district,  and  are  found  and  served  therein. 
Mation  Grocery  Co.  f.  Atlantic  Coast  Line  IL 
Co.,  (1908)   163  Fed.  736. 
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Where  service  is  made  upon  an  officer  or 
agent  of  a  foreign  corporation  temporarily 
within  the  state  or  district  of  suit,  in  order 
to  give  a  federal  court  jurisdiction  to  render 
a  persona]  judgment  against  the  corporation, 
it  must  appear  that  it  was  actually  and  suh- 
stantially  engaged  in  business  in  such  state 
or  district,  its  business  must  have  been  trans- 
acted  by  some  agent  or  manager  represent- 
ing the  corporation,  and  it  must  also  appear 
that  the  local  statute  provides  for  suit  against 
such  foreign  corporation  which  has  been  per- 
mitted to  transact  business  within  the  state. 
A  corporation  of  another  state,  which  ban 
no  place  of  business  within  the  state  of  suit, 
but  merely  solicits  and  obtains  orders  for 
goods  therein  by  correspondence  by  agent,  is 
not  within  the  rule.  Buffalo  Glass  Co.  17. 
Manufacturers'  Glass  Co.,  (1905)  142  Fed. 
273. 

A  corporation  which  is  a  citizen  of  New 
York  and  carries  on  its  business  through  an 
agent  in  the  Southern  District  of  G^rgia 
may  be  sued  there  by  a  citizen  of  Georgia  who 
resides  in  the  district.  Barnes  r.  Western 
Union  Tel.  Co.,  (1903)   120  Fed.  550. 

,  A  federal  court  does  not  acquire  jurisdic- 
tion of  a  corporation  of  another  state  by  ser- 
Tice  of  process  on  an  officer  or  agent  of  the 
corporation  within  the  state  where  the. court 
is  held  unless  it  appears  from  some  part  of 
the  record  or  by  the  return  that  the  corpora- 
tion is  doing  business  in  such  state.  Green 
V.  Chicago,  etc.,  R.  Co.,  (1906)  147  Fed.  767, 
modified  (1907)  205.  U.  S.  530,  27  S.  Ct. 
595,  51  U.  S.  (L.  ed.)  916. 

The  presence  of  an  officer  of  a  corporation 
in  another  state  than  that  of  its  domicile,  for 
the  purpose  of  discussing  a  proposed  adjust- 
ment of  a  single  controvery,  does  not  consti- 
tute a  doing  of  business  within  the  state  by 
the  corporation  such  as  to  subject  it  to  the 
jurisdiction  of  a  federal  court  therein  by  ser- 
vice of  process  on  such  officer.  Wilkins  v. 
Queen  City  Sav.  Bank,  etc.,  Co.,  (1907)  154 
Fed.  173. 

A  foreign  corporation  which,  under  the 
constitution  and  statutes  of  the  state,  can  be 
Bued  in  the  state  courts  oi\ly  in  counties  in 
which  it  does  business,  is  not  suable  in  a  fed- 
eral court  in  the  state  unless  it  does  business 
in  some  one  of  the  counties  within  the  terri- 
torial jurisdiction  of  such  court.  Kibbler  r. 
St.  Louis,  etc.,  R,  Co.,   (1906)    147  Fed.  879. 

A  Pennsylvania  corporation  which  has  filed 
with  the  auditor-general  of  the  state  a  certifi- 
cate designating  its  office  and  place  of  busi- 
ness, pursuant  to  a  local  statute,  must  be 
deemed  a  resident  of  the  federal  district  with- 
in which  such  place  is  situated,  and  cannot 
be  sued  in  another  district  of  the  state,  al- 
though its  operations  may  extend  into  such 
district.  Weed  r.  Centre,  etc.,  St.  R.  Co., 
<1904)    132  Fed.  151. 

But  an  action  by  a  citizen  of  Pennsylvania 
may  be  properly  brought  against  a  foreign 
corporation  doing  business  in  Pennsylvania  in 
the  federal  district  of  plaintiff's  residence. 
Hagstoz  V.  Mutual  L.  Ins.  Co.,  (1910)  179 
Fed.  569. 

Where  a  railroad  company,  incorporated  in 
Illinois,  filed  the  statement  required  by  law 


to  entitle  it  to  do  business  in  Pennsylvania, 
designating  its  agent  in  that  state,  and  sub- 
sequently such  company  leased  its  lines  to 
defendant,  an  Iowa  corporation,  which  there- 
after operated  the  same,  the  designated 
agent  of  the  lessor  in  Pennsylvania  testifying 
that  he  thereafter  performed  the  same  ser- 
vices for  the  lessee  that  he  had  previously 
for  the  lessor,  it  was  held  that  in  the  ab- 
sence of  proof  of  the  terms  of  the  lease,  it 
did  not  appear  that  defendant  was  doing 
business  in  Pennsylvania  under  the  registra- 
tion of  its  lessor  or  was  in  any  way  bound  or 
affected  by  it,  and  that  a  federal  court  in 
that  state  did  not  acquire  jurisdiction  of  de- 
fendant by  service  of  process  on  such  desig- 
nated agent  of  the  lessor,  it  not  appearing 
that  defendant  was  in  fact  doing  business  in 
the  state.  Green  v.  Chicago,  etc.,  R.  Co., 
(1906)  147  Fed.  767,  modified  (1907)  205 
U.  S.  530,  27  S.  Ct.  595,  51  U.  S.  (L.  ed.) 
916. 

Inhabitant  and  resident.  —  For  jurisdic- 
tional purposes  a  corporation  is  an  **  in- 
habitant "  only  of  the  state  under  which  it 
was  incorporated,  and  is  not  suable  elsewhere 
without  its  consent.  U.  S.  r.  Northern  Pac. 
R.  Co.,  (1905)  134  Fed.  715,  67  C.  C.  A.  269, 
reversinff  (1903)  120  Fed.  546. 

A  corporation  is  an  inhabitant  of  the  state 
or  district  in  which  its  principal  offices  are 
and  its  corporate  business  is  transacted,  and 
the  fact  that  it  is  doing  business  in  a  state 
or  district  other  than  that  in  which  it  has 
its  residence  does  not  make  it  an  inhabitant 
of  such  state  or  district.  Wolff  v.  Choctaw, 
etc.,  R.  Co.,  (1904)  133  Fed.  601. 

Several  parties  plaintiff  and  defendant. — 
In  a  suit  in  a  federal  court  against  numerous 
defendants  on  a  contract  binding  them  jointly 
and  severally,  the  jurisdiction  of  the  court  is 
not  defeated  because  some  of  the  defendants 
are  not  inhabitants  of  nor  served  within  the 
district,  but  the  case  may  proceed  against 
those  who  have  been  served.  Richmond  Cedar 
Works  V.  Buckner,  (1910)  181  Fed.  424. 

Two  citizens  of  different  states  may  main- 
tain an  action  against  a  citizen  of  a  third 
state  in  the  federal  Circuit  Court  for  the 
district  of  the  latter's  residence.  Sweeney  17. 
Carter  Oil  Co.,  (1905)  199  U.  S.  252,  26  S. 
Ct.  55,  50  U.  S.  (L.  ed.)  178. 

An  action  cannot  be  maintained  in  a  fed- 
eral court  against  a  defendant  who  is  a  non- 
resident of  the  district,  over  his  objection, 
where  the  plaintiff  is  also  a  nonresident,  and 
jurisdiction  is  founded  only  on  the  fact  of 
diversity  of  citizenship,  although  the  court 
has  jurisdiction  of  the  action  by  reason  of 
the  residence  within  the  district  of  other  de- 
fendants. Tice  V,  Hurley,  (1906)  145  Fed. 
391. 

Where  a  citizen  of  Iowa  sued  a  citizen  of 
New  York  and  two  citizens  of  Colorado  in  the 
federal  Circuit  Court  of  Colorado,  the  right 
to  object  that  the  citizen  of  New  York  was 
not  suable  in  Colorado,  being  a  privilege  per- 
sonal to  him,  cannot  be  made  by  his  codefend- 
ants.  Schiffer  v.  Anderson,  (1906)  146  Fed. 
457,  70  r.  r.  A.  667. 

Suit  by  United  States  under  Anti-Trust 
Act  of  July  2,  1890,  ch.  647,  sec.  4,  26  Stat. 
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L.  209,  7  Fed.  Stat.  Annot.  344,  see  Standard 
OU  Co.  r.  U.  S.,  (1911)  221  U.  S.  1,  31  S.  Ct. 
602,  55  U.  S.  (L.  €d.)  619,  affirming  (1909) 
173  Fed.  177. 

Special  provision  lor  suits  against  several 
defendants  residing  in  different  districts  in 
Illinois,  see  Act  of  March  2,  1887,  ch.  315, 
sec.  4,  24  Stat.  L.  442,  4  Fed.  Stat.  Annot. 
636,  and  Petri  v.  F.  E.  Creelman  Lumber 
Co.,  (1905)  199  U.  S.  487,  26  S.  Ct.  133,  60 
U.  S.   (L.  ed.)  281. 

Objection  to  jurisdiction.  —  The  question 
whether  a  suit  in  a  fcderSjl  court  is  main- 
tainable in  the  district  where  brought,  under 
the  statute,  may  be  raised  either  by  motion 
to  set  aside  the  service  of  process  or  by 
special  demurrer,  where  a  special  appearance 
is  made  for  that  purpose  only,  and  before 
pleading  to  the  merits.  Ware-Kramer  To- 
oacco  Co.  !?.  American  Tobacco  Co.,  (1910) 
178  Fed.  117. 

The  objection  of  a  defendant  to  the  main- 
tenance  of  an  action  against  him  in  a  fed- 
eral court  on  the  ground  that  neither  he  nor 
plain  tiff  is  a  resident  of  the  district  may  be 
taken  by  demurrer  under  the  Kentucky  prac- 
tice, where  the  facts  appear  on  the  face  of 
the  petition.  Tice  r.  Hurley,  (1906)  146 
Fed.  391. 

Wairer  of  objections.  —  As  stated  in  the 
original  annotation,  4  Fed.  Stat.  Annot.  305, 
the  provision  as  to  the  particular  district  in 
which  the  action  shall  be  brought  does  not 
affect  the  general  jurisdiction  of  the  court 
over  the  cause,  but  is  a  personal  privilege 
which  the  defendant  may  insist  upon  or  may 
waive,  at  his  election.  It  has  been  frequently 
held  that  an  objection  that  suit  is  not 
brought  in  the  proper  district  is  waived  by 
a  general  appearance,  pleading  to  the  merits, 
or  removing  the  cause  without  raising  the 
objection.  Ingersoll  r.  Coram,  (1908)  211 
U.  S.  335,  29  8,  Ct.  92,  53  U.  8.  (L.  ed.)  208, 
reversing  (1906)  148  Fed.  169,  78  C.  C.  A. 
308;  Occidental  Consol.  Min.  Co.  r.  Comstock 
Tunnel  Co.,  (1903)  120  Fed.  518;  Pepper  r. 
Rogers,  (1904)  128  Fed.  987;  Von  Voight 
r.  Michigan  Cent.  R.  Co.,  (1904)  130  Fed. 
898;  Baltimore,  etc.,  R.  Co.  r.  Doty.  (1904) 
133  Fed.  866,  67  C.  C.  A.  38;  Lebensberger  r. 
Scofteld,  (1905)  139  Fed.  380,  71  C.  C.  A. 
476;  Mahr  r.  Union  Pac.  R.  Co.,  (1905)  140 
Fed.  921;  Iowa  Lillooet  Gold  Min.  Co.  r. 
Bliss,  (1906)  144  Fed.  446;  U.  S.  Fidelity, 
etc.,  Co.  r.  Woodson  County,  (1906)  145  Fed. 
144,  76  C.  C.  A.  114;  U.  S.  r.  California 
Bridge,  etc.,  Co..  (1907)  152  Fed.  659;  Mid- 
land  Contracting  Co.  r.  Toledo  Foundry,  etc., 
Co.,  (1907)  154  Fed.  707,  S3  C.  C.  A.  489; 
Dulles  17.  H.  D.  Crippen  Mfg.  Co.,  (1907) 
156  Fed.  706;  McPhee,  etc.,  Co.  r.  Union  Pac. 
R.  Co.,  (C.  C.  A.  1907)  158  Fed.  5;  Interna- 
tional Bank,  etc.,  Co.  r.  Scott,  (C.  C.  A. 
1908)  169  Fed.  58;  Campbell  r.  Johnson. 
(1909)  167  Fed.  102;  Peale  r.  Marian  Coal 
Co.,  (1909)  172  Fed.  639;  Clark  v.  Southern 
Pac.  Co.,  (1909)  175  Fed.  122;  Hubbard  r. 
Chicago,  etc.,  R.  Co.,  (1910)  176  Fed.  994; 
Howland  Pulp,  etc.,  Co.  r.  Alfreds,  (C.  C.  A. 
1910)  179  Fed.  482;  lr\'inflr  r.  Joint  Diat. 
Council  of  United  Brotliorliood  of  Carpenters, 
etc.,  (1910)   180  Fed.  896;  U.  S.  r.  Schofield 


Co.,  (I9i0)  182  Fed.  240;  Gearlds  r.  John- 
son. (1911)  183  Fed.  611;  U.  S.  Gvpsum  Co. 
r.  Sliwienska,  (C.  C.  A.  1910)  183>ed.  688; 
Bluefields  Steamship  Co.  r,  Steele,  (C.  C.  A. 
1911)  184  Fed.  584;  Title  Guaranty,  etc.,  Co. 
r.  U.  S.,  (C.  C.  A.  1911)  187  Fed.  »8,  afirm- 
ing  (1910)   182  Fed.  240. 

The  Circuit  Courts  of  the  United  States 
having  full  jurisdiction  of  patent  cases,  the 
limitation  in  respect  to  the  district  of  resi- 
dence of  a  defendant  or  of  place  of  busi- 
ness and  acts  of  infringement  may  be  waived, 
and  the  objection  cannot  be  made  after  the 
case  has  proeeer^ed  beyond  the  pleadings  and 
into  the  t^^king  of  testimony.  (]reneral  Elec- 
tric Co.  V.  Wagner  Electric  Mfg.  Co..  (1903) 
123  Fed.  101,  affirmed  (1904)  130  Fed.  772. 
66  C.  C.  A.  82. 

Where  a  defendant  corporation,  sued  in  t 
federal  court  in  a  district  of  which  neither 
complainant  nor  any  defendant  is  an  inhabit- 
ant, waives  any  objection  to  the  place  of  suit 
by  appearing  and  joining  in  complainanf« 
prayer  for  a  receiver,  such  waiver  is  con- 
clusive upon  third  persons  not  parties,  who 
cannot  claim  that  the  appointment  of  the  re- 
ceiver was  without  jurisdiction,  there  being 
the  requisite  diversity  of  citizenship  to  con- 
fer constitutional  jurisdiction  on  tne  court. 
Horn  r.  Pere  Marquette  R.  Co.,  (1907)  151 
Fed.  626. 

Where  a  federal  court  in  which  suit  was 
brought  was  without  jurisdiction,  because 
neither  plaintiff  nor  defendant  resided  in  the 
state  or  district,  and  such  want  of  jurisdic- 
tion was  raised  by  demurrer,  it  was  held  that 
the  defendant  did  not  waive  the  objection 
either  by  appearing  at  the  taking  of  the 
depositions  and  cross-examining  wit^ss  with- 
out declaring  its  intent  to  insist  on  its  ob- 
jection to  the  jurisdiction,  or  by  stipulatii^g 
during  the  taking  of  such  depositions  thai 
copies  of  letters  and  telegrams  might  be  used 
by  either  party  in  lieu  of  the  originals. 
Stonega  Coal,  etc.,  Co.  v.  Louisville,  e^,  R. 
Co.,  (1905)  139  Fed.  271. 

A  foreign  corporation,  by  appointing  a  reg- 
istered agent  on  whom  summons  eould  be 
served  in  Pennsylvania,  does  not  thereby 
waive  its  privilege  to  be  free  from  suit  in  a 
federal  Circuit  Court  of  Pennsylvania,  exoept 
where  the  plaintiff  is  a  citizen  and  resident 
of  that  state.  Hagstoz  r.  Mutual  L.  Ins.  Co., 
(1910)    179  Fed.  569. 

XII.  Suits  bt  Asbioskbs. 

General  construction.  —  Where,  under  tbe 
terms  of  a  town  vote  granting  aid  to  a  rail- 
road company,  no  cause  of  action  ever  accrued 
to  the  railroad  corporation,  but  did  accrue  to 
its  receiver  or  the  assignee  of  his  successor 
who  furnished  funds  to  complete  the  road  un- 
der an  assiffnment  of  the  subscription,  the 
fact  that  the  corporation  eould  not  have 
maintained  an  action  in  the  federal  courts  to 
recover  such  subscription  because  it  was  of 
the  same  citizenship  as  the  town  did  not 
deprive  such  assignee  of  the  right  to  sue  in 
tlie  federal  courts.  Paige  v.  Rochester, 
(1905)    137  Fed.  668. 

Tbe  original  beneficial  owner  may  sue  in  a 
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federal  court  on  a  note,  although  the  nominal 
payee  by  reason  of  his  citizenship  would  not 
have  such  right.  Kinren  v,  Virginia-Caro- 
Hia  Chemical  Co.,  (1906)  145  Fed.  288,  70 
C.  C.  A.  172. 

That  a  cause  of  action  was  transferred  for 
the  purpose  of  enabling  the  transferee  to  sue 
thereon  in  the  federal  courts  does  not  deprive 
iiich  courts  of  jurisdiction,  where  the  trans- 
fer was  real  and  absolute.  Ashley  r.  Presque 
Isle  Countv,  ( 1897 )  83  Fed.  534,  27  C.  C.  A. 
585,  certiorari  denied  (1898)  169  U.  S.  736, 
18  S.  Ct.  940,  42  U.  S.  (L.  ed.)  1216;  Kreider 
r.  Cole,  (1907)  149  Fed.  647,  79  C.  C.  A. 
339. 

Where  a  sale  and  conveyance  of  a  mining 
claim  are  real,  and  not  merely  simulated,  tlie 
motive  of  the  sale  is  immaterial,  so  far  as 
affecting  the  right  of  the  grantee  to  maintain 
a  suit  for  its  possession  in  a  federal  court  on 
the  ground  of  diversity  of  citizehship.  Wil- 
litt  V,  Baker,  (1904)   133  Fed.  937. 

A  New  York  corporation  may  bring  suit 
in  a  federal  Circuit  Court  on  the  notes  of  an 
Illinoia  corporation,  although  the  treasurer 
of  the  latter  oorporation,  to  whose  order  the 
notes  were  made  payable,  and  by  whom  they 
were,  before  delivery,  indorsed  to  the  New 
York  corporation,  which  loaned  the  money 
for  which  they  were  given,  may  be  a  citizen  of 
Illinois.  Blair  r.  Chicago,  (1906)  201  U.  S. 
400,  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801, 
reversing  (1904)   132  Fed.  848. 

Where  one  of  complainant's  contracts  is 
clearly  within  the  jurisdiction  of  a  federal 
court,  it  draws  to  that  court  jurisdiction  to 
determine  the  entire  controversy,  although 
others  of  the  contracts,  as  to  which  the  issues 
are  the  same,  were  acquired  by  complainant 
through  assignnmnts  from  persons  who  could 
not  have  sued  in  sueh  court.  Howe,  etc.,  Co. 
r.  Haugan,  (1904)    140  Fed.  182. 

InatTwnenta  made  by  corporation.  —  Where 
a  note  between  parties  of  the  same  citizen- 
ship is  made  by  a  corporation  payable  to 
bearer,  a  suit  thereon  brought  by  the  holder 
of  different  citizenship  from  the  maker  against 
it  is  maintainable  in  the  federal  courts,  since 
the  paper  passes  by  delivery  and  requires  no 
assignment.  Denison  8tate  Nat.  Bank  v. 
Eureka  Springs  Water  Co.,  (1909)  174  Fed. 
827. 

CouBty  warrants  payable  to  bearer  are 
choaea  in  action  made  by  a  corporation,  and 
a  holder  thereof  who  is  a  citizen  of  another 
state  may  maintain  an  action  against  the 
eoanty  to  recover  thereoti  in  a  federal  court, 
reMrdless  of  the  citizenship  of  the  original 
hoideTB.  Kearny  County  r.  Irvine,  (1903) 
126  Fed.  689,  61  C.  C.  A.  607. 

Ptfyahle  to  order.  — Where  there  is  no  di- 
Tetsitf  <ri  citizenship  between  the  maker  and 
pa^ee  td  certain  notes  payable  to  the  payee's 
order,  suit  cannot  be  brought  thereon  by  an 
indorsee,  whose  citizenship  was  diverse,  in  the 
fedeml  court.  Denison  State  Nat.  Bank  v, 
£ur«ka  Springs  Water  Co.,  (1909)    174  Fed. 


P^aUe  to  bearer.  —  Notes  of  a  city  pay- 
Able  to  bearer  are  excepted  from  the  opera- 
tion of  this  section,  whether  the  notes  were 
§brmi  liegotiated  to  a  citizen  of  a  state  other 


than  that  of  the  maker  or  not.  Citizens'  Sav. 
Bank  r.  Newburyport,  (C.  C.  A.  1909)  169 
Fed.  766. 

Suits  by  adminifltratriz.  —  A  suit  to  de- 
clare and  enforce  a  lien  on  certain  interests 
in  distributive  shares  of  the  property  of  « 
decedent  in  the  hands  of  an  ancillary  admin- 
istrator is  not  within  this  section  because 
plaintifTs  right  is  derived  from  an  heir  wliose 
citizenship  is  the  same  as  that  of  such  admin- 
istrator, where  the  plaintiff,  who  sues  as  ad- 
ministratrix, and  who  is  a  citizen  of  a  dif- 
ferent state  from  the  defendant  administra- 
tor, is  suing  primarily  on  the  obligation  of 
such  heir  to  her  rnteaitate,  to  secure  which 
a  lien  was  given  upon  such  heir's  distributive 
share.  IngersoU  r.  Coram,  (1908)  211  l\  S. 
335,  29  S.  Ct.  92,  63  U.  S.  ( L.  ed. )  208. 

A  suit  te  recover  the  contents  of  a  chose  in 
action  can  only  be  maintained  in  a  federal 
court  wliere  the  assignor  could  have  sued  in 
that  court  if  no  assignment  had  been  made. 
Kolze  r.  Hoadley,  (1906)  200  U.  S.  70,  20 
S.  Ct.  220,  50  U.  S.  (L.  ed.)  377;  Tierney  r. 
Helvetia  Swiss  F.  Ins.  Co.,  (1908)  103  Fed. 
82;  Farr  v,  Hobe-Peters  Land  Co.,  (C.  C.  A. 
1910)   188  Fed.  10. 

"  In  construing  this  clause  the  decisions  of 
this  court  have  settled  the  following  proposi- 
tions," said  the  court  in  Kolze  v,  Hoadley. 
( 1906)  200  U.  S.  76,  26  8.  Ct.  220,  50  U.  S. 
(L.  ed.)  377:  "  1.  That  a  suit  to  recover  the 
contents  of  a  promissory  note  or  other  chose 
in  action  is  a  suit  to  recover  the  amount  due 
upon  such  note,  or  the  amount  claimed  to  be 
due  upon  an  account,  personal  contract,  or 
other  chose  in  action.  Sere  v.  Pitot,  (1810)  6 
Cranch  (U.  S.)  382;  Deshler  r.  Dodge,  (1853) 
16  How.  622,  631;  Bushnell  v.  Kennedv, 
(1869)  9  Wall.  387;  Shoecraft  r.  Bloxham, 
(1888)  124  U.  S.  730.  ...  2.  That  a  suit  to 
foreclose  a  mortgage  is  within  the  inhibition 
of  the  Act,  and  can  only  be  maintained  where 
the  assignor  was  competent  to  file  tlie  bill. 
Sheldon  v.  Sill,  (1850)  8  How.  441}  Black- 
lock  r.  Small,  (1888)  127  U.  S.  96.  3.  That 
the  bill  or  other  pleading  must  contain  an 
averment  showing  that  the  suit  could  have 
been  maintained  by  the  assignor  if  no  as- 
signment had  been  made.  Turner  r.  Bank 
of  North  America,  (1799)  4  Dall.  (U.  S.) 
8;  Mollan  V.  Torrance,  (1824)  9  Wheat.  637; 
Bradley  v.  Rhines,  (1869)  8  Wall.  393;  An- 
derson r.  Watt,  (1891)  138  U.  S.  694,  702: 
Robertson  i\  Cease,  (1878)  97  V,  S.  646, 
649;  Brock  v.  Northwestern  Fuel  Co.,  (1889) 
130  U.  8.  341.  4.  That  a  suit  may  be  main- 
tained between  the  immediate  parties  to  a 
promissory  note  as  indorser  and  indorsee,  pro- 
vided the  requisite  diversity  of  citizenship 
appear^  as  between  them,  or  upon  a  new  con- 
tract arising  subsequently  to  the  execution  of 
the  original,  notwithstanding  a  suit  could  not 
have  been  maintained  upon  the  original  con- 
tract. In  such  case  the  original  contract  may 
be  considered  to  ascertaifi  the  amount  of  the 
damages.  Young  v.  Bryan,  (1821)  6  Wheat. 
146;  U.  S.  Bank  v.  Moss,  (1848)  6  How.  31; 
Superior  r.  Ripley,  (1891)  138  U.  S.  93; 
Mollan  r.  Torrance.  (1824)  9  Wheat.  637; 
Marine,  etc..  Phosphate  Min..  etc.,  Co.  v, 
Bradley,   (1881)    105  V.  S.  176.' 
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Where  separate  assignees  of  two  vendor's 
lien  notes  brought  suit  thereon  in  a  federal 
court,  and  it  did  not  appear  that  the  notes 
were  foreign  bills  of  exchange  or  that  suit 
might  have  been  brought  in  the  federal  court 
by  the  assignor,  it  was  held  that  federal  ju- 
risdiction was  not  shown.  Troy  Bank  v. 
Whitehead,   (1910)    184  Fed.  932. 

A  suit  by  the  assignee  of  an  oral  contract 
to  recover  a  sum  of  money  due  thereon  is  one 
to  recover  contents  of  a  chose  in  action,  and 
a  federal  court  is  without  jurisdiction  of  such 
suit  unless  it  could  have  been  maintained  by 
the  assignor.  Utah-Nevada  Co.  v.  De  Lamar, 
(1904)    133  Fed.  113,  66  C.  C.  A.  179. 

A  pledgee  of  stock  cannot,  on  account  of 
the  diverse  citizenship  existing  between  him- 
self and  the  corporation,  sue  the  corporation 
in  the  federal  court  for  the  appointment  of  a 
receiver  where  his  pledgor  is  a  resident  of  the 
state  of  which  the  corporation  is  a  citizen. 
Gorman-Wright  Co.  t?.  Wright,  (1904)  134 
Fed.  363,  67  C.  C.  A.  345. 

A  federal  court  is  without  jurisdiction  of  a 
fiui^t  on  a  cause  of  action  existing  in  favor 
of  a  partnership  brought  by  one  partner  in 
his  own  right  and  as  assignee  of  the  interest 
of  his  copartner,  unless  the  bill  shows  that 
the  citizenship  of  the  assignor  is  such  that 
the  suit  might  have  been  maintained  in  that 
court  by  the  firm.  Ban  x>,  Columbia  Southern 
R.  Co.,  (C.  C.  A.  1902)  117  Fed.  21. 

In  an  action  against  two  railroad  com- 
panies, the  complaint  alleged  the  delivery  of 
goods  to  one,  which  it  accepted  as  a  common 
carrier,  and  agreed  and  undertook  to  carry 
and  safely  deliver  to  the  second;  that  it 
failed  to  take  proper  care  of  such  goods, 
whereby  they  became  damaged  and  injured  in 
transit;  that  it  delivered  the  same  to  the 
second  company,  which  accepted  them  as  a 
common  carrier,  and  agreed  and  undertook 
to  carry  them  and  safely  deliver  them  to  a 
third  company,  but,  in  violation  of  its  agree- 
ment and  duty,  diverted  and  unreasonably 
delayed  the  shipment;  and  that  the  goods 
were  finally  sold  by  both  defendants  without 
notice  to  plaintiff;  and  it  was  held  that  the 
action  was  one  for  breach  of  duty  as  a  carrier, 
arising  by  operation  of  law  or  by  express  con- 
tract, and  in  either  case  was  in  tort,  and  not 
to  recover  on  a  chose  in  action,  and  might, 
therefore,  be  brought  in  a  federal  court  by  an 
assignee  without  reference  to  the  citizenship 
of  his  assignor.  Muller  t\  Chicago,  etc.,  R. 
Co.,  (1906)   149  Fed.  939. 

This  section  does  not  apply  to  a  bill  by  a 
nonresident  stockholder  of  a  corporation,  who 
acquired  his  stock  by  assignment  from  a  resi- 
dent of  the  state  where  the  corporation  was 
domiciled,  to  restrain  the  latter's  directors 
and  trustees  from  using  the  corporate  assets 
for  an  alleged  ultra  vire»  business,  affecting 
complainant's  interest  only  in,  common  with 
all  other  stockholders.  (k)nsumers'  Gas  Trust 
Co.  t?.  Quinby,  (1906)  137  Fed.  882,  70  C.  C. 
A.  220. 

A  bill  by  a  corporation  alleged  that  one 
of  the  defendants,  who  had  made  an  inven- 
tion and  applied  for  a  patent  therefor,  by  a 
written  instrument  assigned  a  two-thirds  in- 
terest therein  and  in  the  right  to  the  patent 


therefor  to  two  other  persons;  that  the  three 
organized  complainant  corporation,  and  there- 
upon sold  their  rights  to  the  corporation,  re- 
ceiving in  payment  its  capital  stock;  that 
complainant,  under  the  management  of  such 
three  persons,  engaged  in  the  manufacture  of 
the  invention,  but  that  defendant  subse- 
quently sold  his  stock  therein,  and  on  the  is- 
suance of  the  patent  caused  the  same  to  be 
assigned  to  another  corporation,  which  was 
made  defendant,  and  which  had  engaged  in 
the  manufacture  of  the  patented  article ;  that 
the  two  other  persons  had  assigned  their 
equitable  interest  in  the  invention  and  patent 
to  complainant.  The  bill  prayed  for  an  ac 
counting  of  profits,  an  injunction  to  restrain 
defendants  from  manufacturing  the  patented 
article,  and  that  they  be  required  to  assign 
the  patent  to  complainant.  It  was  held  that 
the  purpose  of  the  bill  was  not  the  specific 
enforcement  of  the  written  assignment  made 
by  defendant,  but  to  charge  him  as  trustee  ex 
maleficio  on  the  ground  of  fraud,  and  that 
the.  case  was  not,  therefore,  within  the  statu- 
tory provisions  relating  to  suits  by  a.Hsignees. 
Prest-o-Lite  Co.  v,  Avery  Portable  Lighting 
Co.,  (1908)   164  Fed.  60. 

Where  a  city  ordinance,  under  which  a 
water  franchise  was  granted,  provided  that 
hydrant  rentals  should  be  paid  to  plalntiflT, 
a  nonresident  corporation,  as  trustee,  the  fact 
that  the  original  ordinance  granting  the  fran- 
chise was  not  to  the  water  company,  but  to 
M.  and  his  assigns,  who  assigned  the  same  to 
the  water  company,  and  that  both  M.  and  the 
company  were  citizens  of  the  same  state,  docs 
not  preclude  the  trustee  from  bringing  an 
action  to  recover  such  rents  in  the  federal 
court.  Seymour  v.  Farmers*  L.  &  T.  Co., 
(1903)   128  Fed.  907,  63  C.  C.  A.  633. 

Where  plaintiff  alleged  a  cause  of  action 
for  damages  for  a  conspiracy  charged  to  have 
been  committed  by  defendants  against  plain- 
tiff after  he  became  the  owner  of  a  contract 
for  the  sale  of  real  estate  by  assignment,  it 
was  held  that  the  xsitizenship  of  plaintiff's  as- 
signor of  the  contract  was  immaterial  to  the 
jurisdiction  of  the  federal  Circuit  Court,  the 
cause  of  action  alleged  never  having  existed 
in  his  favor.  Noyes  c.  Crawford,  (1904)  133 
Fed.  796. 

Where,  under  the  terms  of  a  town  vote 
granting  aid  to  a  railroad  company,  no  cause 
of  action  ever  accnied  to  the  railroad  cor- 
poration, but  did  accrue  to  its  receiver  or  the 
assignee  of  his  successor,  who  furnished  funds 
to  complete  the  road  under  an  assignment  of 
the  subscription,  it  was  held  that  the  fact 
that  the  corporation  could  not  have  main- 
tained an  action  in  the  federal  courts  to  re* 
cover  such  subscription  because  it  was  of  the 
same  citizenship  as  the  town  did  not  deprive 
such  assignee  of  the  right  to  sue  in  the  fed- 
eral courts.  Paige  r.  Rochester,  (1905)  137 
Fed.  663. 

Merger  by  judgment.  —  Where  the  assignee 
of  a  cause  of  action  has  reduced  the  same  to 
judgment,  in  a  subsequent  action  on  the  judg« 
ment  in  a  federal  court  the  citizenship  of  the 
original  assignor  is  wholly  immaterial  on  the 
question  of  the  jurisdiction  of  such  court. 
Hultberg  v.  Anderson,  (1909)    170  Fed,  657, 
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Judgment  creditom  of  an  insolvent  corpora^ 
tion  may  maintain  a  suit  in  a  federal  court 
to  enforce  a  trust  against  a  third  party  in 
property  alleged  to  belong  to  the  corporation, 
and  to  have  been  acquired  by  defendant  in 
fraud  of  their  rights,  where  diversity  of  cit- 
izenship appears,  and  the  requisite  amount  is 
involved,  although  complainants'  judgments 
were  recovered  in  a  state  court  in  suits  on 
assigned  notes,  of  which  the  federal  court 
would  not  have  had  jurisdiction.  Stanwood 
r.  Wishard,   (1905)    134  Fed.  959. 

To  what  aasignment  or  transfer  applicable. 
—  Where  the  receiver  of  a  railroad  corpora- 
tion completed  the  road,  and  thereby  became 
entitled  to  a  town  subscription,  it  was  held 
that  the  receiver's  successor  was  not  an  as- 
signee, within  the  meaning  of  the  statute. 
Paige  P.  Rochester,  (1905)   137  Fed.  663. 

Where  a  mortgage  was  given  to  secure  a 
prior  indebtedness  from  the  mortgagor  to 
the  mortgagee,  who  were  citizens  of  different 
states,  the  jurisdiction  of  a  federal  court  of  a  . 
suit  to  foreclose  the  mortgage  is  not  af- 
fected by  the  fact  that  it  also  secured  other 
indebte&ess  owing  by  the  mortgagor  to  a 
third  person,  who  was  a  citizen  of  the  same 
state,  which  had  been  assigned  to  the  mort- 
gagee. Peacock,  etc.,  Oo.  f?.  Thaggard,  (1904) 
128  Fed.  1005,  affirmed  129  Fed.  1005,  64  C. 
C.  A.  490. 

Suit  to  recover  poeseesion  of  mortgaged 
property.  —  An  action  of  replevin  by  the  as- 
signee of  a  promissory  note,  secured  by  a 
chattel  mortgage,  to  recover  possession  of  the 
mortgaged  property  from  a  stranger  to  the 
contract,  for  the  purpose  of  ultimately  sub- 
jecting it  to  the  mortgage,  is  not  a  suit  to 
recover  the  contents  of  a  chose  in  action. 
Buckingham  v,  Dake,  (1901)  112  Fed.  258, 
50  C.  C.  A.  492. 

Seaaaignment.  —  Where  the  original  owner 
of  a  chose  in  action,  who  might  have  sued 
thereon  in  a  federal  court,  assigned  the  same, 
he  is  entitled  to  sue  in  such  court  on  again 
becoming  the  owner  by  a  reassignment  from 
his  assignee,  without  regard  to  the  citizen- 
ship of  the  latter.  Moore  Bros.  Glass  Co.  r. 
Drevet  Mfg.  Co.,  (1897)   154  Fed.  737. 

Intermediate  asaigneea.  —  The  limitation 
imposed  by  this  section  on  suits  in  the  federal 
courts  by  assignees  does  not  extend  to  inter- 
mediate assignees.  Farr  v.  Hobe-Peters  Land 
Co.,  (C.  C.  A.  1910)  188  Fed.  10,  reversing 
(1908)   170  Fed.  644. 

Suit  by  aaaignee  of  national  bank.  —  Under 
the  federal  Judiciary  Act  (Act  of  March  3, 
1887,  ch.  373,  sec.  4,  24  Stat.  L.  554,  5  Fed. 
Stat.  Annot.  193,  which  makes  national  banks 
citizens  of  the  state  in  which  they  are  io-  ' 
cated  for  the  purposes  of  the  jurisdiction  of 
a  federal  court,  it  has  been  held  that  the  as- 
signment of  a  chose  in  action  by  such  a  bank 
does  not  vest  the  assignee  with  the  right  to 
maintain  an  action  thereon  in  a  federal  court 
against  a  citizen  of  the  state  in  which  the 
bank  is  located.  Sullivan  v,  Ayer,  (1909) 
174  Fed.  199. 

Where  a  national  bank  executed  a  non- 
negotiable  note  to  another  national  bank, 
both  being  citizens  of  Niebraska,  which  note 
was  assigned  to  a  citizen  of  another  state,  an 


action  by  him  thereon  against  the  maker  and 
other  defendants,  the  most  of  whom  were  also 
citizens  of  Nebraska,  cannot  be  maintaine<l  in 
the  federal  courts  on  the  ground  of  diversity 
of  citizenship.  George  r.  Wallace,  (1904) 
135  Fed.  286,  68  C.  C.  A.  40,  a/firnied. (1906) 
201  U.  S.  230,  26  S.  Ct.  495,  50  U.  S.  (L.  ed.) 
738. 

In  Sullivan  v,  Ayer,  (1909)  174  Fed.  199, 
it  appears  that  a  national  bank  located  in 
Pennsylvania  recovered  a  judgment  in  the  Su- 

?reme  Court  of  New  York  against  a  New 
brk  corporation  and  issued  an  execution 
thereon,  which  was  returned  unsatisfied.  The 
bank  then  assigned  the  judgment,  with  all  its 
rights,  to  the  plaintiff,  a  citizen  of  New  York, 
who  brouffht  suit  thereon  in  a  federal  court 
in  Pennsylvania  against  a  citizen  of  that  state 
to  enforce  his  statutory  liability  under  the 
laws  of  New  York  as  a  stockholder  of  the 
judgment  defendant,  and  it  was  held  that  such 
suit  was  one  to  recover  the  contents  of  the 
judgment,  which  was  a  chose  in  action,  and, 
since  it  could  not  have  been  maintained  by 
the  bank  in  such  court,  could  not  be  by  plain- 
tiff, as  its  assignee. 

Citizenship  at  time  suit  commenced.  —  In 
an  action  by  an  assignee  of  a  chose  in  action 
to  recover  the  contents  thereof,  the  jurisdic- 
tion of  the  federal  Circuit  Court  depends  on 
whether  the  action  might  have  been  brought 
by  the  assignor  when  it  was  commenced,  if  he 
had  made  no  assignment  thereof;  and  hence, 
where  there  was  a  diversity  of  citizenship  at 
that  time  between  both  the  assignor  and  the 
assignee  and  defendants,  it  was  immaterial 
that  at  the  time  of  the  assignment  the  de- 
fendants and  the  assignor  were  citizens  of  the 
same  state.  Noyes  v,  Crawford,  (1904)  133 
Fed.  796. 

Asaignment  merely  changing  venae.  —  The 
right  to  maintain  a  suit  in  the  Circuit  Court 
of  the  United  States,  where  the  original 
parties  to  the  controversy  were  citizens  of 
different  states,  is  not  lost  by  an  assignment 
of  the  cause  of  action  to  one  who  is  also  a 
citizen  of  a  different  state  from  the  defendant, 
although  the  effect  of  the  assignment  is  to 
change  the  venue  of  the  action  to  the  district  , 
of  the  assignee's  residence.  BoUes  v.  I^ehigh 
Valley  R.  Co.,  (1904)   127  Fed.  884. 

Pleading  dtizenahip  of  original  parties. — 
Where  the  right  of  a  plaintiff  to  maintain 
an  action  in  a  federal  court  on  an  assigned 
claim,  which  depended  on  the  citizenship  of 
his  assignor,  was  not  questioned  in  the  trial 
court,  it  is  sufficient  to  sustain  the  jurisdic- 
tion that  it  appears  in  the  record  that  the 
assignor  had  a  domicile  and  resided  in  a 
state  other  than  that  of  which  the  defendant 
was  a  citizen.  Canyon  First  Nat.  Bank  v. 
Crowley,  (C.  C.  A.  1910)   183  Fed.  578. 

Objection  to  juriadiction.  —  An  objection 
to  the  jurisdiction  of  a  federal  court  on  the 
ground  that  the  action  is  based  on  a  contract 
assigned  to  plaintiff,  and  it  does  not  appear 
that  it  could  have  been  maintained  in  that 
court  by  the  assignor,  is  one  which  cannot 
be  waived,  and  may  be  raised  at  any  time, 
or  considered  by  the  court  on  its  own  motion, 
and  it  need  not,  therefore,  be  presented  by  an 
assignment  of  error  in  the  appellate  court. 
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Utah-Nevada  Co.  r.  De  Lamar,  (C.  C.  A. 
1904)  133  Fed.  113,  c«r<fOrori  dtmied  (190&) 
199  U.  S.  605,  26  S.  Ct.  746,  50  U.  S.  (L.  ed.) 
330. 

XIIL  Sbbvioe  of  Pbocbss. 

Ihuuiin^  of  procMS.  —  In  the  abMnee  of  ex- 
press statutory  authority,  there  is  no  power 
in-  a  court  to  order  actual  perflonal  terviee  of 
process  upon  a  defendant  beyond  its  terri- 
torial jurisdiction.  Jennings  9.  Johnson,  (G. 
C.  A.  1906)  148  Fed.  337. 

Ihi  foreign  coti^ratioiia.  —  Where-  service 
of  process,  in  an  action  brought  in  the  court 
of  a  state  against  a  corporation  of  another 

Vol  (V,  p.  312,  sec.  2, 

I.  Cases    Involving    Fedebal    Question, 

1272. 
II.  Diverse     Citizenship     and     Auenagb, 
1276. 

1.  In  General,  1275. 

2.  How   t>i verse   Citizenship   Made    to 

Appear,   1279. 

3.  How  Amount  in  Controversy  Made 

to  Appear,  1280. 

4.  Who  May  Remove  the  Suit,  1282. 

5.  Petition  for  Removal,  1283. 


state,  is  matte  upon  an  ofScer  of  sueli  corpora- 
lion  temporarily  in  such  state  on  his  mm 
private  business,  the  corporation  having  no 
office  or  agent  or  property  in  the  state  i^re 
such  service  is  made,  and  doing  no  business 
there,  the  court  obtains  no  jurisdiction  of 
such  corporation,  even  though  the  statutes  of 
the  state  and  its  highest  court  pronovnoe  and 
hold  such  service  good  and  sufficient,  and  io 
such  caises,  after  removal  to  the  federal  courts, 
the  actions  must  be  dismissed.  Venner  f. 
Great  Northern  R.  Co.,  (1907)  15^  Fed.  408, 
vllirmed  (1968)  209  I'.  S.  24,  2S  S.  Ct.  328, 
52  U.  S.  (L.  ed.)  666,  citing  the  earlier  de 
cirnons  to  this  effect. 


III.  Separable  Contbovkbsies,  1286. 

1.  "  Between     Citizens     of     DifTereat 

SUtes,""   1286. 

2.  Who  May  Remove,  ViSA. 

3.  Petition  for  Removal,  1286. 

4.  Separable  Character  of  Controversy, 

1287. 

5.  How    Separable    Controverqr    Mads 

to  Appear,  1294. 

6.  Entire  Suit  Removed,  1295. 

IV.  pREJirniCE  OB  Local  Influence,  >295. 

1.  In  General,  1295. 

2.  Who  Mafy  Remove,  1296. 

3.  Application  for  Removal,  1206. 


I.     CasAs  IiTvoLViNo  Federal  Question. 


The  phrase  "laws  of  the  United  States,** 
as  used  in  the  Removal  Acts,  means  Acts  of 
Congress,  and  does  not  ittchide  executive 
rules  and  regulations,  unless  a  recorery  of 
dauiagetf  iiT  e](pressly  authorized  by  statute 
for  a  disregard  of  8ueh  regtrfations.*  Beck  r. 
JohMon,  (1909)   109  Fed.  154. 

A  suit  is  remoYtfUe  nA  arieiiig  solely  tdider 
file  Contitiition,  laws,  or  treetles  of  the 
United  Stltei  if  from  the  questions  raised  by 
the  Mil  it  appears  that  some  title,  right,  priv- 
ilege, or  immunity,  on  which  the  recovery  de- 
pends, will  be  defeated  by  one  eoffstruction  of 
the  Constitufior  or  laws  of  the  United  States, 
and  sustained  by  th^  opfiosite  construction. 
OregiM  «.  Three  Sisters  Irrigation  Co.,  <  1907) 
158  Fed.  346;  Beck  r.  Johnson,  (1909)  169 
Fed.  164. 

Where  the  facts  stated  in  plaintiflTs  peti- 
tion disclose  a  right  of  action  given  or  created 
by  an  Act  of  Congress,  and  also  a  right  of 
action  created  by  a  state  law,  it  would  be  for 
the  court  on  petition  to  remove  to  determine 
wider  which  statute  the  actiofA  was  maintain- 
able, if  at  all,  and  if  one  construction  of  tlie 
federal  statute  Would  sustain  and  another  de- 
feat a  recovery,  the  action  would  be  ^mt  aris- 


of  the  United  States;  the  cause  must  be  one 
the  decision  of  which  depends  on  sudk  con- 
struction. Miller  r.  Illinois  Cent.  R.  Co., 
(1909)  168  Fed.  982;  Leggett  r.  Great  North- 
ern R.  Co.,  (1910)  180  Fed.  »14;  Schuyhnr  ft 
Southern  Pac.  Co.,  (UUh  1910)  109  Pte. 
458. 

A  suit  in  equity  to  cancel  oertain  agree- 
ments regulating  the  price  of  paint  and  var- 
nish removers,  manufactured  kvA  sold  under 
patents  issued  to  defendant,  on  the  ground 
that  such  agreements  are  in  violation  of  tlie 
S]K>rnian  anti-trust  law,  is  a  suit  directly  in- 
volving the  construction  of  a  law  of  the 
United  States,  and  is  therefore  removable 
to  the  federal  courts,  regardless  of  the  efti- 
senship  of  the  parties.  Chaln^rs  Chendoal 
Co.  r.  Cliadehyid  Chemical  Co.,  (1909)  175 
Fed.  995. 

Where  a  contract  between  plaintiff,  the 
state  of  Oregon,  and  defendants,  for  the  recla- 
mation of  certain  desert  lands,  depends  for 
its  validity  on  federal  fe^rislatiott,  an  action 
by  the  state  to  annul  t£e  contract  because 
of  defendant's  faihire  to  comply  therewith  is 
one  arising  solely  under  the  Taws  of  the 
United  States,  and  therefore  removable  to  the 


ing  under  a  law  of  the  United  States,  and    '  federal  courts.    Oregon  r.  Three  Sisters  Irri- 


therefore  of  federal  cognisance.    Hall  r .  Chi 
eago,  ete.,  R.  Co.,  (1906)  149  Fed.  564. 

But  a  cause  cannot  be  removed  to  a  federal 
eourt,  oil  the  ground  that  it  is  one  arising 
under  the  Constitution,  laws,  or  treaties'  of 
the  United  States,  mereljr  because  it  may 
beooiae  necessary  in  the  progress  of  the  liti- 
gation to  construe  the  Constitution  or  laws 


gation  Co.,  (1967)   156  Fed.  346. 

An  action  on  a  promissory  note  liy  one 
claiming  as  a  5otM»  /?de  holderr  for  value  be- 
fore maturity  does  not  arise  under  the  Cbn- 
stitntion  ot  laws  of  the  United  States,  so  as 
to  be  removable  to  a  federal  Circuit  Cbvrt, 
because  the  makers  of  the  note  refied  for  their 
defense    upon   provisions    of   certain  federal 
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statutes  a8  establishing  that  the  transaction 
tipott  which  the  right  to  recover  was  based 
was  prohibited  by  law,  which  would  only 
demonstrate  that  the  suit  could  not  be  main- 
tained at  all,  and  not  that  the  canse  of 
action  arose  under  the  Federal  Constitntion 
or  laws.  Williams  r.  Pauls  Valley  First  Nat. 
Bftnk,  (1910)  216  XT.  S.  082,  30  S.  Ct.  441, 
54  U.  S.  (L.  ed.)  025,  affirming  (1908)  20 
Okla.  274,  95  Pac.  457. 

Effect  of  previous  detennination.  —  A  fed- 
eral ^estion  which  will  confer  jurisdiction 
on  a  United  States  court  either  by  original 
process  or  by  remora!  must  be  a  question  of 
law  as  stated  by  the  plaintiff  in  his  com- 
plaint, and  when  a  legal  question  arising 
under  the  Constitution  or  a  law  or  treaty  of 
the  United  States  has  been  decided  by  the 
Supreme  Court,  it  ceases  to  be  a  federal  oues- 
tion  for  removal  purposes.  Where  the  facts 
only  are  in  dispute,  the  federal  court  cannot 
take  jurisdiction.  Arkansas  r.  Choctaw,  etc., 
R.  Co.,  (1905)  134  Fed.  106;  Myrtle  r.  Ne- 
vada, etc,,  R.  Co.,  (1905)  137  Fed.  193. 

Action  under  postal  laws.  —  Although  Con- 
gress has  not  authorized  by  special  act  the 
renforal  of  causes  arising  under  the  postal 
laws  of  the  United  States,  if  the  bill  on  its 
face  shows  that  the  controversy  is  one  arising 
under  the  postal  laws  of  the  United  States, 
and  the  value  of  the  matter  in  controversy 
exceeds  $2,000,  exclusive  of  interest  and 
costs,  such  cause  is  removable  from  the  state 
to  a  national  court.  Lewis  Pub.  O).  r.  Wy- 
man,  (1907)  152  Fed.  200.  See  also  Bryant 
Kros.  Co.  r.  Kobinson,  (1906)  149  Fed.  321. 
7ff  C.  C.  A.  269. 

Actkms  Iwsed  on  federal  *  Bmployet's  Lk- 
UHty  Law."  —  An  action  by  an  employee 
against  a  railroad  company  to  recover  for  a 
personal  injury,  where  both  parties  were  en- 
gaged In  interatate  commerce  at  the  time  of 
the  injury,  is  governed  by  the  federal  Em- 
ployers' Liability  Act,  which  supersedes  all 
other  law  and  is  controlling  on  the  question 
of  the  Jurisdiction  of  a  federal  court  and  the 
right  of  removal.  Bottoms  r.  St.  Louis,  etc., 
K.  O).,  (1910)  179  Fed.  318. 

AHbough  state  courts  have  concurrent  ju- 
risdiction with  federal  courts  In  actions  in 
which  it  is  sought  to  reeover  damages  for  in- 
jury or  death  caused  by  a  violation  of  the 
federal  Employers'  Liability  Act,  if  action 
18  brought  in  the  state  court  and  motion  is 
made  in  due  time  in  such  court  by  defendant 
to  remove  the  action  to  the  federal  court,  the 
motion  must  prevail ;  the  right  to  remove  de- 
pending on  tne  original  jurisdiction  of  the 
United  States  court.  Calhoun  T.  Central  of 
Georgia  R.  Co.,  ( 1910)  7  Ga.  App.  628,  (J7  S. 
E.  274;  Lemon  if,  Louisville,  etc.,  R.  Co., 
(1^10)  137  Ky.  27(5,  126  S.  W.  701. 

But  even  though  an  action  for  injuries  to  a 
servant  of  a  railroad  company  is  brought  un- 
der the  Employers'  Liability  Act,  if  it  does 
not  appear  from  the  plaintifTs  declaration 
tbat  the  construction  of  the  Act  is  involved, 
but  tbat  tlie  decision  will  depend  on  the  law 
as  applied  to  the  facts,  the  cause  is  not  re- 
movable as  arising  under  the  laws  of  the 
TTnited  States.  Bfiller  fJ.  ininois  Cent.  R. 
Co.,  (1909)  T(W  Fed.  982:;  Helson  V.  Southern 
IL  Co.,  (1909)  172  Fed.  478. 


Thus,  where  the  plaintiff  bfought  suit 
against  defendant,  an  interstate  carrier,  for 
death  of  her  husband,  a  locomotive  fireman, 
while  engaged  in  interstate  commerce,  alleg- 
ing that  his  death  resulted  from  a  collision 
due  to  the  negligence  of  the  engineer  and 
conductor  of  the  train  on  which  he  was  em- 
ployed, it  was  held  that  such  action  was  not 
brought  under  or  in  pursuance  of  the  federal 
Employers'  Liability  Act,  but  under  the  Mis- 
souri state  law,  and  hence  the  cause  was  not 
removable  on  the  ground  that  it  involved  a 
construction  of  a  Taw  of  the  United  States. 
Thompson  r.  Wabash  R.  Co.,  (1911)  184 
Fed.  554. 

Suits  under  federal  *  Safety  Appliance 
Act."  —  ^V^lere,  after  pleas  of  assumed  risk 
and  contributory  negligence  in  an  action  for 
injurief)  to  a  bralceman  while  uncoupling  cars, 
plaintiff  amended  his  petition  so  as  to  allege 
a  violation  of  the  federal  Safety  Appliance 
Act,  prohibiting  interstate  carriers  from 
using  cars  not  enuipped  with  automatic  coup- 
lers, and  providing  that  a  servant  iniured 
while  using  cars  not  so  equipped  should  not 
be  held  to  have  assumed  the  risk,  the  cause 
thereupon  became  one  arising  under  the  laws 
of  the  United  States,  and  is  removable  to  the 
federal  court,  though  the  petition,  before 
amendment,  stated  a  cause  of  action  Inde- 
pendent of  such  statute.  Nicholas  v,  Chesa- 
peake, etc.,  R.  Co.,  (1907)  127  Ky.  310,  105 
S.  W.  481. 

But  an  action  in  a  state  court  to  recover 
for  personal  injuries  alleged  to  have  been  re- 
ceived by  reason  of  the  failure  of  defendant 
railroad  company  to  properly  equip  Its  cars 
with  safety  appliances  is  not  removable 
merely  because  of  an  allegation  in  the  com- 
plaint that  defendant  Is  engaged  in  interstate 
commerce,  where  it  does  not  appear  that 
there  is  any  controversy  as  to  the  construc- 
tion or  effect  of  the  federal  law  relating  to 
railroads  engaged  in  such  commerce,  because 
the  questions  of  fact  as  to  wliether  the  defend- 
ant is  engaged  in  interstate  commerce,  and, 
if  so,  whether  it  has  complied  with  the  law, 
are  not  federal  questions.  Myrtle  r.  Ne- 
vada, etc.,  R.  Co.,   (1905)    137  Fed.  193. 

Even  if  the  allegation  of  the  petition  of  a 
switchman  against  a  railroad  company  for 
injury  from  oefective  couplers,  that  the  **  car* 
in  use  on  defendant's  said  railway,  and  par- 
ticularly the  cars  on  which  plaintiff  was  In- 
jured,  were  not  properly  equipped  with  auto- 
matic couplers,  as  required  by  law,"  neces- 
sarily implies  a  reliance  on  the  Act  of  Con- 
gress requiring  automatic  couplers,  a  remov- 
able case  is  not  shown,  as  the  statute  applies 
only  to  carriers  engaged  in  interstate  com- 
merce; and  neither  the  petition  in  the  case 
nor  the  petition  for  removal  shows  that  de- 
fendant was  so  engaged,  nor  that  the  cars 
in  question  were  being  used  in  such  oommeroe. 
International,  etc.,  R.  Co.  v.  Elder,  (1907)  44 
Tex.  Civ.  App.  605.  99  S.  W.  856. 

Sttlt  against  federal  corpora tion.  —  In  an 
action  pending  in  the  United  States  Court 
of  Appeals  for  the  Indian  Territory  at  the 
time  of  the  admission  of  the  state,  in  which 
))l:iintiff,  who  was  a  resident  el  the  Indian 
Territory  prior  to  statehood  and  has  been  a 
'^itizen  of  the  state  since  its  admission,  alleges 
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in  her  complaint  that  defendant  is  a  corpora- 
tion organized  under  an  Act  of  Congress,  the 
action  arises  tinder  the  laws  of  the  United 
States,  and  the  defendant  is  entitled  to  have 
the  case  removed  to  the  Circuit  Court  of  the 
United  States.  Choctaw,  etc.,  R.  Co.  t\ 
Hendricks,  (1908)  21  Okla.  135,  95  Pac.  970. 
Where  the  plaintiff,  a  corporation,  sued 
defendant  in  a  state  court  and  alleged  that 
it  was,  and  at  all  times  had  been,  a  corpora- 
tion created,  organized,  and  existing  under 
an  Act  of  Congress,  and  it  appeared  that  the 
plaintiff  was  organized  as  a  corporation  in 
the  Indian  country  under  the  Arkansas  laws 
made  applicable  thereto  by  such  Act  of  Con- 
gi'ess,  the  action  was  held  to  be  one  neces- 
sarily arising  under  and  involving  the  Con- 
stitution and  laws  of  the  United  States. 
Canary  Oil  Co.  r.  Standard  Asphalt,  etc.,  Co., 

(1909)    182  Fed.  663. 

An  action  brought  jointly  against  a  corpo- 
ration chartered  under  an  Act  of  Congress, 
and  a  local  defendant,  upon  a  joint  liability, 
is  a  suit  arising  under  the  laws  of  the  United 
States,  and,  as  such,  is  removable  from  a 
state  court  to  a  federal  Circuit  Court  on 
petition   of  both   defendants.     In   re   Dunn, 

(1909)  212  U.  S.  374,  29  S.  Ct  299,  53  U.  S. 

(L.  ed.)    558;  Texas,  etc.,  R.  Co.  v.  Eastin, 

(1909)  214  U.  S.  163,  29  S.  Ct.  664,  53  U.  S. 

(L.  ed.)  946,  affirming  (1907)  100  Tex.  656, 
102  S.  W.  105;  Martin  v,  St.  Louis  South- 
western R.  Co.,  (1904)  134  Fed.  134;  Choc- 
taw, etc.,  R.  Co.  r.  Hamilton,  (1908)  21  Okla. 
126,  96  Pac.  972;  Texas,  etc.,  R.  Co.  r.  Beck- 
worth,  (Tex.  1909)   118  S.  W.  729. 

Suits  against  federal  officers.  —  Where  suit 
was  brought  in  a  state  court  against  defend- 
ant as  "the  duly  qualified  and  acting  post- 
master at  Dallas,  Tex.,"  and  sought  relief 
against  certain  official  acts  performed  by  the 
defendant  under  orders  of  the  postmaster- 
general,  it  was  held  to  be  a  suit  against  an 
officer  of  the  United  States  in  his  official  ca- 
pacity, and  removable  to  the  federal  courts. 
Bryant  Bros.  Co.  r.  Robinson,  (1906)  149 
Fed.  321,  79  C.  C.  A.  259. 

But  an  action  for  libel  against  individuals 
is  not  removable  upon  averments  in  the  peti- 
tion for  removal  that  the  action  complained 
of  was  taken  by  defendants  as  officers  of  the 
United  States,  and  that  such  fact  was  fraudu- 
lently omitted  from  plaintiff's  petition  for 
the  purpose  of  preventing  a  removal,  since 
such  fact,  if  it  had  been  pleaded,  would  not 
have  conferred  original  jurisdiction  on  the 
federal  court.  People's  U.  S.  Bank  r.  Good- 
win, (1908)  160  Fed.  727. 

A  receiver  of  a  national  bank  being  entitled 
to  remove  actions  against  him  to  the  federal 
courts  as  an  action  arising  under  the  laws  of 
the  United  States,  as  provided  by  R.  S.  sec. 
629,  4  Fed.  Stat.  Annot.  245,  a  defendant  when 
sued  in  a  state  court  by  such  receiver  is  also 
entitled  to  exercise  the  same  right.  Johnson 
t\  Rankin,  (Tex.  1906)  95  S.  W.  665. 

Suits  against  other  receivers  appointed  by 
federal  court.  —  The  fact  alone  that  a  defend- 
ant in  an  action  in  a  state  court  is  a  receiver 
appointed  by  a  federal  court  does  not  render 
the  cause  removable  as  one  arising  under  the 
laws  of  the  United  States.    Pepper  v.  Rogers, 


(1904)  128  Fed.  987;  Rural  Home  Telephone 
Co.  r.  Powers,  (1910)  176  Fed.  986;  People  v. 
Bleecker  St.,  etc.,  R.  Co.,  (1910)  178  Fed. 
156;  Dale  r.  Smith,  (1910)  182  Fid.  360; 
Vanderbilt  v.  Kerr,  (1911)  188  Fed.  537; 
Jeffery  v.  Osborne,  (1911)  145  Wis.  351,  129 
N.  W.  931. 

Where  receivers  of  an  interstate  railroad 
were  appointed  by  a  federal  court,  it  was  held 
that  actions  against  them  instituted  by  claim- 
ants in  a  sta&  court  were  not  removable  to 
the  federal  court  as  involving  a  federal  ques- 
tion on  the  theory  that  to  permit  such  suits 
to  be  maintained  in  the  state  court  would  in- 
terfere with  the  receiver's  operation  of  the 
road  and  their  performance  of  its  duties  to 
the  public.  Dale  v.  Smith,  (1910)  182  Fed. 
360. 

That  no  consent  had  been  obtained  to  sue 
federal  receivers  does  not  warrant  a  removal 
of  the  cause  to  the  federal  court.  People  r. 
Bleecker  St.,  etc.,  R.  Co.,  (1910)  178  Fed. 
156. 

Suits  concerning  navigable  streams.  —  An 
original  application  in  the  state  Supreme 
Court  for  a  writ  of  mandamus  to  compel 
railroad  companies  owning  and  operating  a 
bridge  over  a  navigable  river  to  replace  it 
with  another  bridge  according  to  plans  and 
specifications  to  be  approved  by  the  court,  is 
a  case  arising  under  the  laws  of  the  United 
States.  State  v.  White  River  Valley  R.  Co., 
(S.  D.  1911)  129  N.  W.  1034. 

The  justness  and  feasibility  of  railroad 
regulations  made  by  the  State  dlorporation 
Commission  are  reviewable  only  by  the  state 
tribunals,  and  not  by  the  federal  courts,  un- 
less the  regulations  are  so  unreasonable  or 
arbitrary  as  to  violate  the  protective  clauses 
of  the  Fourteenth  Amendment  of  the  Consti- 
tution, when  they  may  be  reviewed  only  by 
the  Supreme  (Dourt  of  the  United  States  on  a 
writ  of  error  after  the  railroad  company  has 
exhausted  its  right  of  review  afforded  by  the 
laws  of  the  state.  North  Carolina  Corp.  Com- 
mission V.  Southern  R.  Co.,  (1909)  151  N.  C. 
447,  66  S.  E.  427. 

The  validity  of  resolutions  prohibiting  the 
construction  by  a  street  railway  company  of 
switches  on  a  bridge,  and  approaches  thereto, 
etc.,  adopted  by  a  city  possessing  power  under 
its  charter,  statutes,  and  its  franchise  ordi- 
nance to  the  street  railway,  to  prescribe  rea- 
sonable regulations,  etc.,  does  not  involve  a 
federal  question.  Eastern  Wisconsin  R.,  etc.. 
Co.  r.  Hackett,  (1908)  135  Wis.  464,  115  N. 
W.  376,  1136,  1139. 

Question  depending  on  federal  homestead 
law.  —  A  question  depending  for  solution 
upon  the  laws  of  the  United  States,  and 
therefore  justifying  removal  from  a  state  to 
a  federal  Circuit  (Jourt,  is  involved  in  a  suit 
by  the  daughter  of  a  deceased  homestead  set- 
tler to  establish  her  title  under  the  operation 
of  the  state  laws,  as  against  his  widow,  to 
whom,  in  accordance  with  a  federal  statute, 
the  patent  has  issued.  McCune  t*.  Essig, 
(1906)  199  U.  S.  382,  26  S.  Ct.  78,  50  U.  S. 
(L.  ed.)  237,  affirming  (1902)  118  Fed.  273, 
(1903)   122  Fed.  688,  59  C.  C.  A.  429. 

Suits  affecting  judgment  of  federal  court. 
—  Suits  in  equity  in  a  state  court,  the  effect 
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of  which,  as  disclosed  on  the  face  of  the  bills, 
\h  to  delay  and  obstruct,  and  perhaps  defeat, 
the  enforcement  of  a  judgment  of  a  federal 
court,  are  removable,  as  involving  a  federal 
question-  Comue  v.  Ingersoll,  (1909)  174 
Fed.  666,  decree  affirmed  (1910)  176  Fed. 
194,  99  C.  C.  A.  548. 

How  federal  question  presented.  —  To  en- 
title a  party  to  remove  a  cause  to  a  federal 
court  on  the  ground  that  a  federal  question 
is  involved,  it  is  necessary  that  the  fact  ap- 
pear from  the  plaintiff's  statement;  that  the 
allegation  be  real  and  substantial;  that  it 
appear  from  the  complaint  that  in  some  as- 
pect which  the  case  may  assume  a  federal 
question  will  be  involved,  and  that  it  is  set 
up  in  good  faith ;  but,  if  there  is  a  doubt  as 
to  the  right  to  remove,  the  doubt  must  be  re- 
solved against  jurisdiction.  Minnesota  v. 
Northern  Securities  Co.,  (1904)  194  U.  S.  48, 
24  S.  Ct.  598,  48  U.  S.  (L.  ed.)  870;  Arkansas 
r.  Choctaw,  etc.,  R.  Co.,  (1905)  134  Fed.  106; 
Oregon  r.  Three  Sisters  Irrigation  Co.,  ( 1907 ) 
158  Fed.  346;  People's  U.  S.  Bank  r.  Good- 
win, (1908)  160  Fed.  727;  Beck  v,  Johnson, 
(1909)  169  Fed.  154;  Clark  v.  Southern  Pac. 
Co.,  (1909)  176  Fed.  122;  Leggett  v.  Gr.eat 
Northern  R.  Co.,  (1910)  !80  Fed.  314;  St. 
Louis,  etc.,  R.  Co.  v.  Neal,  (1906)  83  Ark. 
591,  98  S.  W.  958;  Missouri,  etc.,  R.  Co.  r. 
Hollan,  (1908)  49  Tex.  Civ.  App.  55,  107  S. 
W.  642;  Schuyler  v.  Southern  Pac.  Co.,  (Utah 
1910)  109  Pac.  458.  See  also  Missouri,  etc., 
R.  Co.  V.  Blachley,  (1908)  50  Tex.  Civ.  App. 
141,  109  S.  W.  995. 


Allegations  in  the  petifion  for  the  removal 
will  not  justify  removal  on  the  ground  that 
the  cause  is  one  arising  under  the  Federal 
Constitution  and  laws,  where  the  cause  of 
action  itself  is  not  so  based.  In  re  Winn, 
(1909)  213  U.  S.  458,  29  S.  Ct.  516,  53  U.  S. 
(L.  ed.)  873;  Mitchell  Engineering,  etc.,  Co. 
V,  Worthington,  (1905)  140  Fed.  947;  Cells 
r.  Brown,  (1906)  144  Fed.  742,  75  C.  C.  A. 
608;  Hall  v.  Chicago,  etc.,  R.  Co.,  (1906)  149 
Fed.  564;  Miller  v.  Illinois  Cent.  R.  Ck)., 
(1909)  168  Fed.  982;  Rural  Home  Telephone 
Co.  f.  Powers,  (1910)  176  Fed.  986;  Hub- 
bard r.  Chicago,  etc.,  R.  Co.,  (1910)  176 
Fed.  994;  Shohoney  r.  Quincy,  etc.,  R.  Co., 
(1909)   223  Mo.  649,  122  S.  W.  1025. 

A  defendant  by  his  petition  to  remove  can- 
not change  plaintiff's  cause  of  action  as  stated 
in  his  petition,  so  as  to  bring  it  within  a  fed- 
eral law,  nor  can  plaintiff  so  state  -his  cause 
of  action  as  to  deprive  defendant  of  the  right 
of  removal,  if  defendant  by  his  answer  or  plea 
shows  tlmt  he  relies  for  his  defense  on  an 
Act  of  Congress  or  a  provision  of  the  Fed- 
eral Constitution.  Shononey  i*.  Quincy,  etc., 
R.  Co.,  (1909)  223  Mo.  649,  122  S.  W. 
1025. 

But  the  petition  for  the  removal  of  the 
cause,  on  the  ground  that  it  is  one  arising 
under  the  Constitution  or  laws  of  the  United 
States,  must  state  the  facts  showing  that 
such  is  the  case,  what  the  federal  question  is, 
and  how  it  arises.  Rural  Home  Telephone 
Co.  r.  Powers,  (1910)   176  Fed.  986. 


11.     Diverse  Citizenship  and  Alienaoel 


1.  In  General. 

A  state  is  not  a  citizen,  so  as  to  come  with- 
in this  section  authorizing  removal  on  the 
ground  of  diversity  of  citizenship.  Ayer,  etc., 
Tie  Co.  V.  Kentucky,  (1906)  202  U.  S.  409, 
26  S.  Ct.  679,  50  U.  S.  (L.  ed.)  1082;  CConor 
V.  Texas,  (1906)  202  U.  S.  501,  26  S.  Ct.  726, 
60  U.  S.  (L.  ed.)  1120. 

Therefore  an  action  in  which  a  state  is  the 
real  party  in  interest  cannot  be  removed  from 
a  state  to  a  federal  court  solely  on  the  ground 
of  diverse  citizenship.  Southern  R.  Co.  v. 
State,  (1905)   165  Ind.  613,  75  N.  E.  272. 

Thus  it  has  been  held  that  a  suit  by  a  state 
to  recover  taxes  on  property  omitted  from 
taxation,  brought  against  nonresidents,  is  not 
removable  to  the  federal  court.  Darnell  v. 
State,  (Ind.  1910)  90  N.  E.  769. 

In  an  action  in  the  name  of  the  state,  by 
the  prosecuting 'attorney  of  a  judicial  circuit 
against  a  railroad  company,  to  recover  pen- 
alties for  the  railroad's  violation  of  a  local 
statute  requiring  the  posting  of  trains  in 
passenger  depots  in  which  there  is  a  tel^raph 
office,  the  state  is  the  real  party  in  interest, 
even  though  one-half  of  the  penalties  recov- 
ered are  payable  to  the  prosecuting  attorney. 
Southern  R.  Co.  r.  State,  (1905)  165  Ind. 
613,  76  N.  E.  272. 

But  the  mere  presence  on  the  record  of  the 
state  as  a  party  plaintiff  will  not  defeat  the 
jurisdiction    of   a   federal   Circuit   Court   to 


which  the  cause  has  been  removed  from  a 
state  court,  if  it  appears  that  the  state  has 
no  real  interest  in  the  controversy.  Ex  p. 
Nebraska,  (1908)  209  U.  S.  436,  28  S.  Ct. 
581,  52  U.  S.  (L.  ed.)  876. 

Citizens  of  territories.  —  An  action  by  a 
citizen  and  resident  of  the  Indian  Territory 
against  a  citizen  of  a  state  is  not  removable 
to  the  federal  court  on  the  ground  of  diver- 
sity of  citizenship.  Kansas  City  Southern  R. 
Co.  17.  McQinty,  (1905)  76  Ark.  356,  88  S. 
W.  1001. 

An  action  against  defendants,  some  of 
whom  are  citizens  of  Porto  Rico,  is  not  re- 
movable on  the  ground  of  diversity  of  citi- 
zenship. Healy  v.  McCormick,  (1907)  157 
Fed.  318. 

Representative  parties.  —  The  personal  rep- 
resentative of  a  nonresident  deceased,  having 
qualified  as  such,  is  a  "  citizen  **  of  the  state 
for  purposes  of  the  action,  and  as  bearing  on 
the  question  of  removal  of  the  cause.  Lemon 
V.  Louisville,  etc.,  R.  Co.,  (1910)  137  Ky. 
276,  125  S.  W.  701. 

But  where  the  plaintiffs  sued  as  individ- 
uals, and  the  state  courts  sustained  their 
right  to  maintain  the  suit  in  such  capacity, 
their  individual  citizenship  must  determine 
the  right  of  a  defendant  to  remove  the  cause, 
notwithstanding  an  averment  in  the  petition 
for  removal  that  they  sued  as  stockholders  of 
a  corporation,  and  that  the  recovery  they 
sought  was  in  the  sole  right  and  for  the  bene- 
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fit  of  such  corporation.  Dodd  f.  Louisville 
Bridge  Co.,  (1904)   130  Fed.  186. 

Interveners  and  substituted  parties.  —  The 
lessee  under  a  long-term  leusc  of  a  railroad 
asmu&ing  all  the  lessor^s  obligations  is  the 
real  part^  to  a  suit  to  cempel  the  lessor  to 
grant  switch  connections  in  accordance  with 
a  stipulation  in  its  grant  of  a  right  of  way, 
and  is  entitled  to  intervene,  and  being  a  citi- 
zen of  another  state  is  entitled  to  a  removal 
to  the  federal  court.  Chase  t?.  Beech  Creek 
R.  Co.,  (1906)  144  Fed.  571. 

Where  a  person  found  in  possession  of  part 
of  the  property,  on  the  service  of  a  summons 
in  ejectment,  is  thereupon  brought  in  as  a 
defendant,  and  serves  as  provided  by  the 
state  statute,  he  becomes  a  party  for  all  pur- 
poses, and  ii  a  citizen  of  the  same  state  as 
plaintiff,  the  cause  is  not  removable  by  the 
original  defendant  unless  a  separable  contro- 
versy is  shown,  nor  is  the  filing  of  a  disclaimer 
by  such  person  in  the  federal  court  sufficient 
to  sustain  the  removal,  the  question  of  his 
possession  and  consequent  liability  for  costs 
and  inesne  profits  remaining,  which  the  fed- 
eral court  is  not  competent  to  try.  Davies  t?. 
Wells,   (1904)    134  Fed.  139. 

In  an  action  against  a  foreign  railroad  cor- 
poration,  an  amended  petition,  tendered  after 
the  filing  by  the  defendant  of  a  petition  for 
the  removal  of  the  case  to  the  federal  court, 
making  a  domestic  corporation,  original  de- 
fendant's lessor,  a  W^jy  comes  too  late  to 
prevent  the  removal.  Davis  v.  Chesapeake, 
etc.,  R.  Co.,  (1903)  116  Ky.  144,  75  S.  W. 
275,  withdrawing  opinion  in  (1902)  70  S.  W. 
857,  24  Ky.  L.  Rep.  1125. 

Dismissal  as  to  coparty.  — The  dismissal, 
against  the  contention  of  plaintiff,  after  the 
expiration  of  the  time  prescribed  by  statute 
for  the  removal  of  causes  from  the  state  to 
the  federal  court,  of  an  action  which  was 
brought  against  a  resident  and  a  nonresident, 
so  far  as  it  affects  the  former,  does  not  de- 
prive the  state  court  of  jurisdiction  to  pro- 
ceed with  the  cause  against  the  latter,  or 
entitle  him  to  remove  the  cause  to  the  federal 
court.  Lathrop,  etc.,  Co.  v.  Interior  Constr., 
etc.,  Co.,  (1909)  215  U.  S.  246,  30  S.  Ct.  76, 
54  U.  8.  (L.  ed.)  177,  r&versing  (1907)  160 
Fed.  666. 

Plaintififs  announcement  that  he  was  ready 
for  trial  in  an  action  against  two  defendants, 
one  of  whom  had  not  then  been  served,  which 
was  known  to  the  other  defendant,  amounted 
to  notice  to  the  defendant  served  that  plain- 
tiff would, proceed  against  it  alone,  and  was  a 
severance  of  the  action  as  to  such  defendant, 
rendering  the  defendant  served  the  sole  de- 
fendant, within  this  section.  Golden  r. 
Korthem  Pac.  R.  Co.,  (1909)  39  Mont.  435, 
104  Pac.  549. 

Where  a  suit  to  remove  a  cloud  from  the 
complainants'  title  is  brought  against  a  resi- 
dent and  a  nonresident,  and  the  resident  dis- 
claims Interest,  thereby  retiring  from  the  suit, 
the  nonresident  may  procure  the  removal 
of  the  cause  to  the  federal  court.  Day  v, 
Oatis,  (1904)  85  Miss.  128,  37  So.  559. 

Time  of  diverse  citizenship.  —  To  render  an 
action  removable  to  the  federal  court,  on  the 
grounds  of  diversity  of  citizenship,  such  di- 


versity must  exist  both  at  the  beginning  qI 
the  suit,  and  when  the  petition  for  removal 
is  filed.  O'Connor  r.  Chicago,  etc.,  R,  Co., 
(1909)  144  la.  289,  122  N.  W.  947;  Day  V. 
Oatis,  (1904)  85  Miss.  128,  37  So.  559. 

Where  both  at  the  commencement  of  an 
action  in  the  state  court  by  attachment)  and 
at  the  time  of  its  removal,  the  defendf^nts 
were  citizens  of  states  other  than  that  of 
which  the  plaintiff  was  a  citizen,  the  fact 
that,  after  removal  on  the  ground  of  divert 
citizenship,  one  of  the  defendants  remoycJ 
to  the  state  where  plaintiflf  resided,  and  be- 
came a  citizen  of  that  state,  does  not  deprive 
the  federal  court  of  jurisdiction.  Lebens- 
berger  v.  Scofleld,  (1905)  139  Fed.  380,  71 
C.  C.  A.  478. 

Where  an  original  complaint  stated  a  joint 
cause  of  action  against  a  resident  and  non- 
resident defendant,  and  an  amended  com- 
plaint for  the  first  time  made  the  resident 
defendant  a  mere  nominal  party  to  the  record, 
asserting  no  cause  of  action  against  him,  it 
was  held  that  the  nonresident  defendant  was 
not  precluded  from  removing  the  cause  to  the 
federal  court  because  the  case  was  not  remov- 
able at  the  time  when,  by  the  lateral  terms  of 
the  statute,  removal  might  be  had,  and  he 
had  answered  the  original  complaint  and 
Went  to  trial  thereon;  the  time  within  which 
application  for  removal  must  be  made  being 
not  jurisdictional,  but  modal  and  formal. 
Bagenas  v.  Southern  Pac.  Co.,  (19|0)  180 
Fed.  887. 

Both  plaintiff  and  defendant  nonresidents. 
—  Where  a  suit  is  brought  in  a  state  court, 
and  neither  plaintiff  nor  defendant  is  a  resi- 
dent of  that  state,  it  is  not  removable  to  the 
Circuit  Court  of  the  United  States  solely  on 
the  ground  of  diversity  of  citizenship.  Gebbie 
r.  Review  of  Reviews  Co.,  (1905)  134  Fed. 
150;  Baxter,  etc.,  Constr.  Co.  v.  Hamn^ond 
Mfg.  Co.,  (1907)  154  Fed.  992;  Gillespie  v, 
Pocahontas  Coal,  etc.,  Co.,  (1907)  162  Fed. 
742;  Gruetter  v.  Cumberland  Telephone,  ete., 
Co.,  (1009)  181  Fed.  248;  Southern  R.  Ce.  t?. 
Ansley,  (1910)  8  Ga.  App.  325,  68  S.  fl. 
1086. 

But  this  section  confers  jurisdiction  on  a 
federal  Circuit  Court  of  a  suit  to  remove  a 
cloud  from  the  title  to  land  lying  within  the 
district  where  the  suit  is  brought;  so,  where 
neither  of  the  parties  to  a  suit  for  such  re- 
lief was  a  resident  of  the  state  in  the  courts 
of  which  the  suit  was  brought,  it  was  held 
to  be  removable  to  the  federal  (Circuit  Court. 
Gillespie  r.  Pocahontas  Coal,  etc.,  Co.,  (1907) 
162  Fed.  742. 

So,  also,  where  the  parties  to  a  suit  in  a 
state  court  are  citizens  of  different  states, 
and  the  other  conditions  necessary  to  malfe 
the  causs  one  of  federal  cognizance  exist,  it  is 
removable  by  the  defendant,  although  neither 
party  is  a  citizen  or  resident  of  the  state  in 
which  suit  is  brought.  Robert  r.  Pineland 
Club,  (1905)  139  Fed.  1001;  Illinois  Cent  R. 
Co.  r.  Whitworth,  (1903)  115  Ky.  286,  73 
S.  W.  766.  But  see  dissenting  opinion  in  this 
case  in  75  S.  W.  849,  25  Ky.  L.  Rep.  439. 

Suits  by  and  against  aliens.  —  An  action 
brought  by  a  nonresident  alien  in  a  state 
court  against   a  citizen  of  another  state  is 
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removable  bj  the  defendant  where  the  requisite 
amount  is  involved.  Barlow  r.  Chicago,  etc., 
R.  Co.,  (1908)  164  Fed.  766,  rehearing  denied 

(1909)  172  Fed.  513;  Bagenas  r.  Southern 
Pac.  Co.,  ( 1910)  180  Fed.  887 ;  Katalla  Co.  r. 
Rones,  (C.  C.  A.  1911)  186  Fed.  30,  affirming 

(1910)  182  Fed.  946. 

Where  an  alien  brought  suit  in  a  state 
court  against  a  nonresident  corporation,  it 
was  held  that  the  plaintiff  thereby  volun- 
tarily submitted  his  person  to  the  jurisdic- 
tion of  any  court  sitting  in  that  state  having 
jurisdiction  of  the  subject-matter,  so  that, 
the  action  being  otherwise  removable  to  the 
federal  courts  sitting  in  such  state,  it  was 
removable  by  defendant  without  plaintiff's 
consent.    Iowa  Lillooet  Gold  Min.  Co.  v.  Bliss, 

(1906)  144  Fed.  446. 

Divexse  dtizenship  as  to  several  plaintiffe 
or  defendante.  —  Where  a  plaintiff  and  one 
of  the  defendants  were  citizens  of  Maryland, 
it  was  held  that  the  other  defendant  could 
not  have  the  cause  removed  to  the  United 
States  court  on  the  ground  of  diverse  eiti- 
zmshlp,  though  it  was  a  foreign  corporation. 
Diamond     State    Telephone    Co.    v.    Blake, 

(1907)  105  Md.  670,  66  Atl.  631. 

An  action  by  a  citizen  of  another  state 
against  citizens  of  the  state  in  which  it  is 
brought,  and  aliens,  is  not  removable.  Hackett 
9.  Kuhne,   (1907)   167  Fed.  317. 

In  an  action  to  foreclose  a  mortgage  and  ad- 
just liens  on  the  property,  where  the  plaintiff 
and  defendant  mortgagor  are  citizens  of  the 
same  state,  and  tl^  creditor  of  the  mort- 
gagors^  claiming  a  lien  on  the  property,  is  a 
citizen  of  another  state,  such  mortgage  cred- 
itor cannot,  on  the  ground  of  diverse  citizen- 
ship, remove  the  case  into  the  federal  court. 
Boatmen's  Bank  v.  Fritzlen,  (1905)  135  Fed. 
050,  68  C.  C.  A.  288,  reversing  (1904)  128 
Fed.  608. 

A  recovery  against  one  only  of  several  de- 
fendants charg^  with  joint  and  concurring 
negligence  does  not  deprive  such  defendant  of 
any  federal  right,  because  if  it  had  been  sued 
alone  the  diversity  of  citizenship  existing  be- 
tween it  and  the  plaintiff  would  have  au- 
thorized the  removal  of  the  cause  from  the 
state  court  to  a  federal  Circuit  Court.  South- 
era  R.  Co.  1?.  Carson,  (1904)  194  U.  S.  136, 
24  &  Ct.  609,  48  U.  S.  (L.  ed.)  907,  affirming 
(1902)  68  S.  C.  55,  46  S.  E.  525. 

But  where  a  domestic  corporation  is  joined 
as  defendant  with  a  foreign  corporation,  the 
plaintiff  has  the  right  to  a  trial  in  the  state 
court  if  the  liability  of  the  domestic  corpora- 
tion is  fairly  debatable,  unless  his  conduct  in 
joining  the  domestic  corporation  amounts  to 
a  fraudulent  interferenoe  with  the  jurisdic- 
tion of  the  federal  courts.  Keller  r.  Kansas 
City,  etc.,  R.  Co.,  (1903)   135  Fed.  202. 

A  rait  against  two  railroad  companies,  one 
a  foreign  corporation  and  the  other  a  domes- 
tic corporation,  in  which  the  petition  sets 
forth  BO  canse  of  action  whatever  against  the 
domestic  corporation,  either  as  a  joint  wrong- 
doer with  a  foreign  corporation,  or  otherwise, 
and  the  amount  in  controversy  exceeds  $2,000, 
is  resMvable  to  the  federal  court  on  the  appli- 
cation of  the  foreign  corporation,  on  the 
gpound  of  4i«ier9e  citiaenship.    Louisville,  etc., 


R.  Co.  1'.  Newman,   (1907)    128  Ga.  283,   57 
S.  E.  515. 

A  partnership  suing  as  such  in  a  state 
court  cannot  prevent  a  nonresident  defendant 
from  removing  the  cause  to  the  proper  Cir- 
cuit Court  of  the  United  States  on  the  ground 
of  diverse  citizenship,  if  its  individual  mem- 
bers are  shown  in  the  petition  for  removal  to 
be  each  and  all  citizens  and  residents  of  a 
state  other  than  that  of  the  plaintiffs,  in 
which  they  reside  and  the  suit  is  brought. 
Bruett  V.  F.  C.  Austin  Drainage  Excavator 
Co.,  (1909)   174  Fed.  668. 

Indispensable  and  unnecessary  parties.  —  In 
determination  of  the  jurisdiction  of  the  na- 
tional courts  and  the  right  to  remove  causes 
of  action  to  them,  indispensable  parties  only 
should  be  considered,  because  all  others  may 
be  dismissed  if  their  presence  will  oust  or 
restrict  jurisdiction.  Boatmen's  Bank  i?. 
Fritzlen,  (1905)  135  Fed.  650,  68  C.  C.  A. 
288;  Cells  V.  Brown,  (1905)  136  Fed.  439; 
Rogers  r.  Penobscot  Miu.  Co.,  (C.  C.  A.  1907) 
154  Fed.  606. 

Where  the  complainants,  who  were  citizens 
of  Missouri,  sued  B.  &  (Do.,  nonresidents,  to 
avoid  a  railroad  reorganization  contract  and 
for  specific  performance  of  a  contract  of  B.  A 
Co.  to  convey  to  complainants  their  share  of 
certain  pledged  securities  of  the  railroad 
without  complainants  consenting  to  certain 
alleged  invalid  conditions,  the  bill  also  al- 
leged that  defendant  bank,  of  the  same  citi- 
zenship as  complainants,  through  which  the 
transaction  was  to  be  carried  out,  made  the 
required  payment  of  complainants'  share  of 
the  railroad's  indebtedness  on  complainants' 
refusal  to  consent  to  the  conditions,  and 
claimed  the  right  to  receive  complainants' 
share  of  the  securities,  and  demanded,  as 
against  the  bank,  that  it  be  required  to  de- 
liver to  complainants  their  share  of  such  se- 
curities on  payment  of  their  share  of  the  in- 
debtedness. It  w^as  held  that  the  bank  was 
not  a  necessary  party  to  the  determination  of 
the  controversies  between  complainants  and 
B.  &  Co.,  and  that  they  were  entitled  to  re- 
move the  cause  to  the  federal  court.  Cella 
17.  Brown.  (1905)   136  Fed.  439. 

Where  a  bill  in  equity  was  filed  by  a  citizen 
of  Delaware  against  two  respondents,  one  of 
whom  was  a  citizen  of  I^laware  and  the  other 
a  citizen  of  Maryland,  on  petition  of  the  lat* 
ter,  averring  that  the  controversy  was  be- 
tween him  on  the  one  side  and  complainant 
and  the  other  respondent,  both  citizens  of 
Delaware,  on  the  other  side,  an  order  will  be 
made  for  its  removal  to  the  United  States 
Circuit  Court.  Button  v.  Joseph  Bancroft, 
etc.,  Co.,  (1896)  8  Del.  Ch.  65,  67  Atl.  972. 

An  action  by  a  resident  of  Iowa  against  a 
resident  and  a  nonresident  is  not  removable 
to  the  federal  court  on  the  application  of  the 
nonresident,  where  the  resident  defendant  is 
a  proper,  if  not  a  necessary,  party  to  the  de^ 
termination  of  the  controversy.  Wilson  v. 
Big  Joe  Block  Coal  Co.,  (1907)  135  la.  631, 
113  N.  W.  348. 

One  improperly  joined  as  a  defendant  is  i» 
be  disregarded.  Axline  v.  Toledo,  etc.,  R.  Co., 
(1903)  138  Fed.  169. 

Garnishees  are  not   indispensable  parties. 
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Macurda  t?.  Globe  Newspaper  Co.,  (1908)  165 
Fed.  104. 

The  joinder  of  a  tenant  at  will  of  the  same 
citizenship  as  plaintiff  as  a  party  in  eject- 
ment does  not  prevent  the  removal  of  a  cause 
otherwise  removable  to  the  federal  court. 
Wallin  i\  Reagan,   (1909)    171  Fed.  768. 

Defendants,  who  were  joined  in  a  suit  in 
a  state  court  to  recover  an  interest  in  lands 
only  as  trustees  holding  the  paramount  title 
in  trust,  and  whose  title  as  such  was  not  dis- 
puted, are  not  indispensable  .parties,  whose 
citizenship  and  residence  in  the  same  state  as 
complainant  would  prevent  a  removal  of  the 
cause  by  the  other  defendants,  who  were  the 
real  parties  in  interest.  Lawrence  r.  South- 
ern Pac.  Co.,  (1908)   165  Fed.  241. 

Where  bill  in  equity  instituted  in  the  state 
court  on  its  face  states  no  ground  of  equita- 
ble relief  against  two  defendant  corporations, 
citizens  of  the  same  state  as  that  of  tlie  com- 
plainants, such  defendants  should  be  elimi- 
nated from  the  case  in  determining  the  right 
of  removal  by  a  nonresident  defendant  in 
such  action.  Cella  r.  Brown,  (1906)  144  Fed. 
742,  75  C.  C.  A.  608. 

Where,  in  a  suit  to  avoid  a  scheme  and  con- 
tract of  B.  &  Co.  to  reorganize  certain  rail- 
roads, and  to  enforce  specific  performance  of 
B.  &  Co.'s  contract  to  convey  to  complain- 
ants their  share  of  certain  pledged  securities 
of  the  railroad  companies,  there  was  no  alle- 
gation that  the  railroads  had  done  or  threat- 
ened to  do  any  act  in  violation  of,  or  to  pre- 
vent performance  of,  the  contracts,  and  the 
only  prayer  affecting  the  railroads  was  for  an 
injunction  to  forbid  them  doing  any  act  or 
taking  any  steps  interfering  with  plaintiff's 
rights,  which  prayer  was  unsupported  by  any 
averment  of  fact,  it  was  held  that  the  rail- 
roads were  not  indispensable  parties.  Cella 
17.  Brown,  (1905)   136  Fed.  439. 

To  a  suit  by  a  stockholder  to  have  stock 
and  bonds  issued  by  a  railroad  company,  to 
be  exchanged  for  a  prior  issue  of  bonds,  de- 
clared ultra  vires  and  void,  the  company  is 
the  only  necessary  party  defendant,  and  the 
joinder  as  defendants  of  directors  or  persons 
interested  in  the  bonds  to  be  retired  will  not 
prevent  a  removal  of  the  cause  by  the  com- 
pany, where  diversity  of  citizenship  exists  be- 
tween it  and  the  complainant.  Politz  v.  Wa- 
bash R.  Co.,   (1907)    153  Fed.  941. 

Nominal  or  formal  parties. — A  suit  between 
a  corporation  of  one  state  and  a  corporation 
of  another  is  removable  by  the  latter,  al- 
though there  are  joined  with  it  as  defendants 
a  second  corporation  and  two  individuals,  all 
citizens  of  the  same  state  as  the  complainant, 
where  such  second  corporation  is  a  mere 
stakeholder,  having  no  interest  in  the  suit, 
and  the  individual  defendants  are,  respec- 
tivel}',  the  president  and  treasurer  of  com- 
plainant, and  their  interests  are  substantially 
identical.  Johnson  Railroad  Frog,  etc.,  Co.  v, 
Buda  Foundry,  etc.,  Co.,  (1906)  148  Fed. 
883. 

A  bill  for  specific  performance  of  a  contract 
for  the  sale  to  complainant  of  certain  shares 
of  the  issued  stock  of  a  corporation,  and  to 
recover  damages  for  its  breach,  which  does 
^ot  allege  the  i^solveiicy  of  the  other  party 
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to  the  contract,  nor  that  he  is  about  to  dis- 
pose of  the  stock,  does  not  state  any  cause  of 
action  against  the  corporation,  which  is  not 
an  indispensable  nor  a  necessary  party.  If 
joined,  it  is  merely  a  formal  party,  and  its 
presence,  although  a  citizen  of  the  same  state 
as  complainant,  will  not  defeat  the  right  of 
the  real  defendant  to  remove  the  cause,  where 
it  is  otherwise  removable.  Lucas  v.  Milliken, 
(1905)   139  Fed.  816. 

But  where  the  plaintiff's  declaration  in  an 
action  on  a  contract  in  a  state  court  against 
three  defendants  alleged  that  the  defendant 
which  made  the  contract  in  its  own  name 
acted  in  doing  so  as  the  agent  for  its  code- 
fendants,  who  were  the  real  parties,  they  can- 
not be  treated  as  merely  nominal  or  unneces- 
sary parties  to  the  suit,  for  the  purposes  of 
removal  of  the  cause  to  the  federal  court. 
Fatton  V,  Meadows  Co.,  (1909)  173  Fed. 
224. 

So  where  the  local  law  provides  that  per- 
sonal judgment  is  to  be  rendered  in  a  suit 
to  foreclose  a  mortgage  against  those  person- 
ally liable  for  the  debt,  a  corporation  and  its 
receiver,  made  defendants,  and  shown  by  the 
complaint  to  be  personally  liable,  cannot  be 
held  nominal  parties  merely,  so  as  to  make 
the  controversy  wholly  between  plaintiff  and 
the  owner  of  the  mortgaged  land,  though  the 
petition  for  removal  to  the  federal  court 
alleges  that  the  corporation  and  its  receiver 
have  been  duly  released  and  discharged  of 
personal  liability;  this  being  a  defense  per- 
sonal to  them.  McClure  v.  U.  S.  Mortgage 
Co.,  (1905)  197  U.  S.  624,  25  S.  Ct.  798,  49 
U.  S.  (L.  ed.)  911. 

Sham  parties.  —  The  institution  of  a  ficti- 
tious action  in  a  court  of  the  state  of  which 
the  plaintiff  is  a  citizen,  for  the  purpose  of 
bringing  two  defendants  of  diverse  citizen- 
ship —  one  being  a  nonresident  —  into  such 
court,  to  enable  the  resident  defendant  to 
litigate  a  cause  of  action  against  the  nonresi- 
dent defendant  in  that  court,  and  to  prevent 
the  nonresident  defendant  from  removing 
such  cause  into  the  federal  court,  is  a  fraud 
upon  the  jurisdiction  of  the  federal  court  and 
upon  the  nonresident  defendant,  and  upon  a 
reasonable  application  by  the  nonresident  de- 
fendant the  sham  plaintiff  should  be  disre- 
garded and  the  real  controversy  removed  to 
the  federal  court.  Boatmen's  Bank  r.  Fritz- 
len,  (1907)  75  Kan.  479,  89  Pac.  915. 

Rearrangement  of  the  parties.  —  In  deter- 
mining questions  as  to  removal  of  causes  the 
court  should  ascertain  the  real  matter  in  dis- 
pute and  arrange  the  parties  on  opposite  sides 
according  to  the  facts  and  their  respective  in- 
terests. Boatmen's  Bank  v,  Fritzlen,  (1905) 
135  Fed.  650,  68  C.  C.  A.  288,  reversing 
(1904)   128  Fed.  608. 

In  considering  a  petition  for  removal  of  a 
cause  to  a  federal  court,  a  court  should  dis- 
regard an  improper  or  sham  party  who  has 
injected  a  fictitious  cause  of  action  into  the 
case  and  may  arrange  the  actual  parties  on 
opposite  sides  of  the  real  controversy  accord- 
ing to  their  respective  interests,  and  if  there 
then  appears  to  be  a  controversy  between  citi- 
zens of  different  states  involving  the  requisite 
amount^  th?  cause  ma^  be  r^moyed,     Boat- 


YdL  lY,  p.  S18,  MO.  2. 


JUDICIARY. 


Vol.  IV,  p.  812,  800.  2. 


men's  Bank  v.  Fritzlen,  (1007)  75  Kan.  479, 
89  Pac.  915. 

In  a  suit  by  a  etockholder  of  a  corporation 
against  the  corporation  and  other  stockhold- 
ers to  prevent  the  consummation  of  an  alleged 
conspiracy  by  the  latter  to  obtain  control  of 
the  corporation  for  the  purpose  of  canceling 
or  terminating  a  contract  made  by  the  cor- 
poration, and  alleged  to  be  for  its  benefit,  and 
substituting  another,  by  which  the  conspira- 
tors would  profit  at  the  expense  of  the  com- 
pany and  its  other  stockholders,  the  corpora- 
tion must  be  aligned  with  the  complainant 
for  the  purpose  of  determining  the  remova- 
bility of  the  cause,  in  accordance  with  its  in- 
terest as  shown  by  the  bill,  and  especially 
where  it  adopts  the  allegations  of  the  bill  by 
its  answer.  Lucas  t*.  Milliken,  (1906)  139 
Fed.  S16. 

A  proceeding  in  garnishment,  after  judg- 
ment, is  a  civil  suit  in  which  an  issue  of  fact 
is  or  may  be  joined  between  the  plaintiiT  and 
garnishee,  and  in  such  proceeding,  while  tho 
judgment  defendant  is  an  indispensable  party, 
his  pecuniar^'  interest  is  with  the  plaintiff  on 
the  issues  between  him  and  the  garnishee,  and 
he  is  to  be  ranged  on  that  side  of  the  contro- 
versy for  the  purposes  of  removal.  Baker  v. 
Duwamish  Mill  Co.,  (1906)   149  Fed.  612. 

2.  How  DivEBSE  Citizenship  Made  to 

Appeab. 

From  the  record.  —  Where  the  jurisdiction 
of  a  federal  court  depends  upon  the  citizen- 
ship of  the  parties,  such  citizenship,  and  not 
merely  their  residence,  must  be  shown  by  the 
record.  Kansas  City  Southern  R.  Co.  i;. 
Prunty,  (1904)  133  Fed.  13,  66  C.  C.  A.  163. 

The  fact  that  there  are  a  large  number  of 
parties  plaintiff  or  defendant  does  not  take  a 
case  out  of  the  well-settled  rule  that,  in  order 
to  show  the  jurisdiction  of  the  federal  court 
on  removal,  the  petition  therefor  must  allege 
the  citizenship  of  each  party.  It  is  not  suf- 
ficient to  allege  a  diversity  of  citizenship  in 
general  terms.  Jones  v.  Adams  Express  Co., 
(1904)   129  Fed.  618. 

A  petition  for  the  removal  of  a  cause  from 
a  state  to  a  federal  court  on  the  ground  of 
diverse  citizenship  should  not  only  allege  that 
the  citizenship  of  the  parties  is  diverse,  but 
should  also  disclose  the  states  of  which  the 
parties,  respectivelv,  are  citizens.  Thompson 
r.  Stalmann,  (1904)  131  Fed.  809. 

An  allegation  in  a  petition  for  removal 
that  defendant  is  a  citizen  of  a  state  other 
than  that  in  which  the  suit  is  pending  is  not 
equivalent  to  an  allegation  that  he  is  a  "  non- 
resident of  that  state  "  and  does  not  show  his 
right  to  a  removal.  Irving  t*.  Smith,  (1904) 
132  Fed.  207. 

But  a  petitioner  to  remove  a  cause  to  the 
federal  court  is  only  required  to  allege  the 
diverse  citizenship,  and  is  not  required  to 
negative  any  defense  which  may  be  made  to 
the  petition.  Wisecarver  t\  Chicago,  etc.,  R. 
Co.,  (1908)  139  la.  696,  117  N.  W.  961. 

AllegatUms  detmed  to  he  true.  —  A  peti- 
tion for  removal  may  allege  the  citizenship  of 
the  parties  regardless  of  the  allegations  of 
the  plaintiff's  ple«^i»g,  aq^  yrli^r^  its  f^Uega- 


tions  show  the  requisite  citizenship  to  author- 
ize the  removal  they  are  to  be  deemed  true 
unless  controverted  by  the  plaintiff.  Har- 
rington V.  Great  Northern  R.  Co.,  (1909) 
169  Fed.  714. 

Where  the  alleged  ground  for  removal  of  a 
cause  from  the  state  to  the  federal  court  is 
diverse  citizenship,  the  allegations  of  the  peti- 
tion alone  can  be  looked  to  by  the  state  court 
in  determining  the  right  of  removal.  Texar- 
kana  Telephone  Co.  v.  Bridges,  (1905)  75 
Ark.  116,  80  S.  W.  841. 

Sufficiency  of  averment  —  Sufficient  allega- 
tion  of  citizenship,  —  Where  the  plaintiff,  a 
citizen  of  Nebraska,  averred  that  defendant 
was  a  corporation  under  the  laws  of  the  state 
of  New  York,  and  defendant  in  the  petition 
for  removal  alleged  and  in  its  answer  ad- 
mitted that  it  was  a  corporation  organized 
under  the  laws  of  New  York,  It  was  held  that 
the  citizenship  of  the  defendant  in  that  state 
sufficiently  appeared  from  the  pleading. 
Adams  Express  Co.  r.  Adams,  (C.  C.  A.  1908) 
159  Fed.  62. 

Where  a  corporation  defendant  in  si  peti- 
tion for  removal  alleges  that  it  was  organized 
under  the  laws  of  a  state  other  than  that  in 
which  it  is  sued;  an  allegation  that  it  ie  not 
a  citizen  of  the  latter  state  is  unnecessary. 
Lee  17.  Atlantic  Coast  Line  R.  Co.,  (1906)  150 
Fed.  775. 

Insufficient  allegation,  —  Where  a  suit  by 
the  transferee  of  a  note  was  removed  to  the 
federal  courts,  but  the  removal  petition  con- 
tained no  allegation  as  to  the  citizenship  or 
residence  of  the  transferrer,  showing  that  the 
citizenship  of  the  defendant  and  transferrer 
was  diverse,  or  that  the  action  could  have 
been  originally  brought  in  the  Circuit  Court 
for  the  particular  district,  the  federal  court 
has  no  jurisdiction.  Hall  t*.  Tevis,  (1910) 
177  Fed.  600. 

Where  a  suit  in  equity  was  removed  to  the 
federal  court  on  the  ground  of  diversity  of 
citizenship,  an  allegation  that  plaintiff  was 
and  is  "  a  citizen  of  the  state  of  Michigan," 
plaintiff  elsewhere  being  styled  a  "  partner- 
ship association  organized  and  existing  under 
the  laws  of  the  state  of  Michigan,"  in  the  ab- 
sence of  some  further  averment  concerning 
the  citizenship  of  the  members  of  the  associa- 
tion, was  held  to  be  insufficient  to  establish 
that  plaintiff  was  a  citizen  of  the  state  of 
Michigan  for  the  purposes  of  federal  jurisdic- 
tion, unless  the  plaintiff  was  a  corporation 
of  that  state.  Fred  Macev  Co.  r.  Macev, 
(1905)   135  Fed.  725,  68  C.  C.  A.  363. 

An  allegation  in  a  petition  for  removal, 
merely,  that  certain  of  the  petitioners  are 
"  residents "  of  a  state  other  than  that  of 
which  plaintiff  is  a  citizen,  and  that  none  of 
the  petitioners  are  "residents  and  citizens" 
of  the  state  whereof  the  plaintiff  is  a  citizen, 
is  insufficient  to  give  ^he  federal  court  juris- 
diction. Laden  r.  Meek,  (1904)  130  Fed. 
877,  65  C.  C.  A.  361. 

A  petition  for  removal  filed  by  a  defendant 
railroad  company  stated  that  it  was  a  cor- 
poration incorporated  under  the  laws  of  a 
number  of  different  states,  among  which  were 
the  states  of  Indiana  and  Illinois;  that  it 
was  for^ied  by  a  conaotidatioi^  gt  corpora^ 
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tloBt  <A  taid  several  statee;  that  the  cause  of 
aetion  sued  on  arose  out  of  a  contract  for  the 
use  of  a  bridge  across  the  Ohio  river  owaed 
hy  a  Kemtvcky  oorporation  of  which  com- 
plainants were  stockholders,  which  contract 
was  made  by  an  Indiana  railroad  company 
sabaequentJy  consolidating  with  others  to 
form  the  defendant.  It  further  averred,  as  a 
eooclusioB  from  such  facts,  that,  in  respect 
of  the  obligation  sued  on,  defendant  was  a 
corporation  of  the  state  of  Indiana,  and  no 
other  state.  It  did  not  appear  in  what  state 
the  defendant  was  first  incorporated,  wliere 
its  general  oAces  were,  where  the  cause  of 
action  arose,  nor  whether  its  assumption  of 
the  contract  and  its  use  of  tiie  bridge  for 
which  complainants  nought  to  recover  were 
in  its  capacity  ol  an  Indiana  corporation  or 
generally.  It  was  held  that  in  Uie  absence 
of  any  statement  in  the  complainant's  pl<>ad- 
iags  to  show  thai  the  defendant  was  sued  as  a 
citizen  of  Indiana  aione,  the  facts  alleged  in 
the  petition  did  not  warrant  such  a  flndiag, 
and,  it  being  shown  that  one  of  the  complain- 
ants was  a  citiaen  of  Illinois,  the  cause  was 
not  removable  on  the  ground  of  diversity  of 
citiEenship.  Dodd  r.  LonisviUe  Bridge  Co., 
<1004)  190  Fed.  186. 

A  petition  to  remove  a  cause  from  the  state 
conrt  of  California,  alleging  that  when  the 
action  was  commenced  and  when  the  petition 
was  filed  the  petitioner  was  a  resident  of  New 
York,  does  not  allege  that  he  was  a  "  non- 
resident" of  California,  as  required  by  this 
section.  De  La  Montanya  r.  De  La  Montanva, 
<1907)   168  Fed.  117. 

Amendment.  —  On  the  removal  of  m  cause 
in  which,  as  appears  by  the  record,  the  par- 
ties are  citizens  of  different  states.,  but 
neither  is  an  inhabitant  of  the  district  of 
suit,  the  federal  court  acquires  general  juris- 
diction by  virtue  of  the  diversity  of  citizen- 
ship of  the  parties,  and  lias  power  to  permit 
the  petition  for  removal  to  be  amended  to 
show  that  plaintiff  is  in  fact  a  citizen  and 
resident  of  the  district  of  suit.  Harding  r. 
Standard  Oil  Co.,  (1909)    170  Fed.  651. 

Where  a  cause  has  been  removed  on  the 
ground  of  diversity  of  citizenship  on  a  motion 
to  remand  on  the  ground  that  plaintiff  sues 
as  assignee  of  a  chose  in  aetion,  and  tlmt  the 
petition  for  removal  does  not  show  the  citi- 
zenship of  the  assignors,  the  court  has  power 
to  permit  its  amendment  to  show,  according 
\a  the  fact,  that  their  citizenship  was  such 
as  to  give  jurisdiction.  Muller  f.  Chicago, 
etc.,  R.  Co.,  (1906)   149  Fed.  939. 


S.  How  AMOUNT  m  CoNTBOvnusT  Made  tc 

Appeah. 

Amooat  ienaaaded.  —  In  determining  a 
party's  right  to  remove  to  the  federal  court 
an  action  between  citinens  of  different  states, 
the  amount  demanded  in  the  complaint  must 
be  taken  as  the  amount  in  controversy, 
though  differing  from  the  damages  alleged, 
and  though  the  prayer  was  ammided  before 
anawer  to  prevent  a  removal.  Lake  Erie,  etc., 
R.  Co.  t7.  Juday,  (1898)  19  Ind.  App.  434, 
48  N.  £.  848. 


In  actions  for  nnliqnidnted  damages,  the 
amount  in  controversy  is  the  amount  whieh 
plaintiff  in  good  faith  donands,  and  where 
the  law  pretcrii)e8  no  limitation  on  the  ex- 
tent of  the  recovery,  the  determination  of  the 
amount  rests  with*  the  court  and  jury.  Chi- 
cago, ^\:t,,  R.  Co.  r.  Stone,  (1905)  70  Kin. 
708,  79  Pac.  656. 

The  fact  that  a  judgment  is  recovered  for 
less  than  $2,000  does  not  affect  the  juriidie 
tion  acqjuired  by  a  federal  court  by  a  re- 
moval of  the  cause,  where  the  amount  daimed, 
apparently  in  good  faith,  exceeded  such  som. 
Roessler-Hasslacher  Chemical  Co.  r.  Dovle. 
(1905)   142  Fed.  118,  73  C.  C.  A.  174. 

Where  a  plaintiff  in  a  state  court  allegea 
title  to  real  estate  and  a  trespass  thereon  by 
defendant,  and  prays  for  damages  and  Isr 
general  relief,  as  mav  be  done  under  the  state 
practice,  and  his  title  is  put  in  issue  by  the 
answer,  it  is  a  part  of  the  matter  in  dispnte, 
the  value  of  which  is  to  be  taken  into  accoaat 
in  determining  the  right  of  removal.  Poiter 
r.  Xorthem  Pac.  R.  Co.,  (1908)  161  Fed.  773. 

Vlfltct  of  limiting  demand.  —  Though  a 
party  may  allege  facts  in  his  complaint  IrtMS 
which  it  appears  that  more  than  $2,000  is  dae 
him,  yet  if  he  limit  his  demand  to  less  tfaas 
that  amount  the  cause  cannot  be  removed  to 
the  federal  court  on  the  ground  of  diverse 
citizenship.  Lesh  r.  Bailey,  (Ind.  1911)  93 
N.  E.  341. 

Where  plaintiff's  original  complaint  averred 
a  cause  of  action  for  damages  amounting  to 
$2,040.50,  but  prayed  judgment  only  for  the 
•urn  of  $1,932,  it  was  held  that  the  demand 
for  judgment  constituted  the  matter  in  dis> 
piite,  for  the  purpose  of  determining  whether 
the  cause  was  removable  to  the  federal  courts. 
Stark  r.  Port  Bhikely  Mill  Co.,  (1906)  44 
Wash.  309,  87  Pac.  339. 

Sufficient  demtind,  —  A  canse  between  citi- 
aens  of  different  states,  whci-ein  plaintiff 
sought  $2,000  damages  and  a  pemanent  in- 
junction to  prevent  his  land  from  becoming 
"wholly  worthless,*'  i«  removable  as  a  cause 
wherein  the  relief  asked  for  exceeds  the  jnris- 
dictional  amount.  Harbison  r.  Allen,  (1910) 
152  N.  C.  720,  68  S.  E.  207. 

Where  a  suit  was  brmight  by  a  city  against 
a  telegraph  company  to  recover  $1.71^  for 
street  rentals  for  the  maintenance  of  defend- 
ant's poles  and  wires,  and  the  bill  prayed  for 
the  payment  of  the  rentals  or  forfeitures  of 
defendant's  rights  in  the  streets,  and  that  its 
occupation  thereof  should  cease,  it  was  held 
that  the  amount  in  controversy  was  suiBciettt 
to  confer  federal  jurisdiction.  Memphis  r. 
Postal  Tel.  Cable  Co.,  (1906)  145  Fed.  602. 
76  C.  C.  A.  292,  reversing  (1905)  139  FM. 
707. 

Insuffieieni  demand,  —  A  suit  relatiitf  ts  a 
mortgage  given  to  secure  a  note  for  flJOO 
does  not  Involve  a  sum  exceeding  $2,000,  ex- 
clusive of  interest  and  costs,  and  is  not  le- 
movable.  Daugherty  r.  Sharp,  (1908)  171 
Ffed,  466. 

A  suit  involving  exactly  $2,000  is  not  re- 
movable to  the  federal  courts.  Kanfmaa  v.  I. 
RheinstTQim  Sons  Co.,  (1911)   188  Fed.  544. 

An  action  on  the  ease  to  recover  $2.M 
damages  for  negligence  is  not  Pemo\'aUe.  si 
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though  the  actual  damages  are  alleged  to  be 
grea&r.  Barber  v,  Boston,  etc.,  R.  Ck>., 
(1006)   145  Fed.  52. 

Where  a  complaint  in  an  action  for  death 
seeks  damages  in  the  sum  of  $2,000,  the 
tmoimt  in  dispute  is  not  modified  by  the  for- 
mal prayer  for  "  oth«r  and  proper  relief  "  so 
as  to  warrant  removal  to  the  federal  court, 
there  being  no  proper  relief  other  than  the 
pecuniary  remedy  demanded.  Baltimore,  etc., 
K.  Co,  r.  Ryan,  (1903)  31  Ind.  App.  697,  68 
N.  E.  923. 

AUesatioaa  in  petition  for  removal.  —  In  a 
suit  in  a  state  court  for  an  injunction,  based 
upon  a  law  of  the  United  States,  where  the 
value  in  controversy  is  not  shown  by  the  com- 
plainant's pleading,  for  the  purposes  of  re- 
moval of  the  cause,  it  may  be  shown  in  the 
petition  for  removal.  Order  of  Railroad 
Telegraphers  r.  Louisville,  etc.,  R.  Co.,  (1906) 
148  Fed.  437. 

An  allegation,  in  a  petition  for  removal, 
that  the  amount  in  dispute  exceeds  $2,000, 
exclusive  of  interest  and  costs,  is  sufficient 
io  give  the  federal  court  jurisdiction,  al- 
though there  may  be  no  proof  given  on  the 
trial  to  sustain  it.  South  Dakota  Cent.  R. 
Co,  r.  Chicago,  etc.,  R.  Co.,  (1905)  141  Fed. 
578,  73  C.  C.  A.  176. 

An  a]]«gation  in  a  petition  for  the  removal 
Qi  a  suit  to  determine  the  right  to  take  water 
from  a  public  stream  for  irrigation  or  other 
purposes,  that  the  value  of  the  matter  in  dis- 
pute exceeds  $2,000,  where  not  denied,  is  suf- 
ficient to  authorize  the  federal  court  to  take 
jurisdiction.  Waha-Lewiston  Land,  etc.,  Co. 
t,  Lewiston-Sweetwater  Irrigation  Co.,  ( 1907 ) 
158  Fed.  137. 

Where  a  controversy  relates  to  plaintiffs' 
right  to  have  their  property  and  business  un- 
disturbed and  undiminished  in  value  by  de- 
fendant's malicious  conduct,  and  the  petition 
for  removal  avers  that  the  matter  in  contro- 
versy exceeds  $2,000,  this  is  controlling,  it 
nxii  appearing  from  the  averments  of  the  bill 
that  the  matter  in  controversy  is  not  capable 
of  being  valued  in  money,  and  that  it  does 
not  exceed  $2,000  in  value.  Duff  r.  Hildreth, 
(1903)   183  Mass.  440,  67  N.  E.  356. 

In  a  complaint  to  the  corporation  commis- 
sion to  compel  a  railroad  company  to  deliver 
four  cars  of  coal  on  a  private  siding,  the  com- 
plainant put  no  valuation  either  on  the  par- 
ticular delivery  or  on  the  effect  of  a  similar 
delivery  of  all  cars  in  future.    After  an  ap- 
peal to  the  Superior  Court,  the  railroad  com- 
pany petitioned  for  removal  to  the  federal 
Circuit  Court,  alleging  that  the  proceeding 
was  of  a  civil  nature  to  assert  the  right  of 
the  complainant  to  have  the  commission  order 
the  company  to  deliver  interstate  shipments 
io    the    complainant,    and    that    the   matter 
actually   in  controversy,  involving  the  right 
of  the  defendant  to  manage  its  Targe  inter- 
state oommeroe  without  any  interference  on 
the  part  of  the  plaintiffs,  largely  exceeds  the 
sum  or  value  of  $2,000.    It  was  held  that  as 
the  allegation  as  to  value  was  a  mere  con- 
eluaion  of  law,  unwarranted  by  the  facts  in 
the  record  or  the  petition,  the  petition  was 
insoiBeleiit  to  oust  the  state  court  of  jurisdic- 
tion, and  was  properly  denied.    North  Caro- 


lina Corp.   Commission   r.   Southern  R.   CJo., 
(1904)  135  N.  C.  81,  47  S.  E.  229. 

In  a  suit  against  two  defendants,  where  no 
joint  liability  was  alleged,  and  the  amount 
claimed  against  each  was  less  than  $2,000,  it 
was  held  that  the  cause  was  not  removable 
to  the  federal  court.  Texas,  etc.,  R.  Co.  r. 
Dishman,  (1905)  38  Tex.  Civ.  App.  277,  85 
S.  W.  319. 

Several  counts.  —  Where  a  complaint  in  an 
action  for  negligent  death  contained  several 
counts,  each  demanding  damages  in  the  sum 
of  $1,990,  and  only  damages  resulting  from 
the  death  were  sought  to  be  recovered,  it  was 
held  that  the  cause  was  not  removable  to  the 
federal  court,  as  the  sum  sought  to  be  recov- 
ered was  not  within  its  jurisdiction.  Nash- 
ville* etc.,  R.  Co.  r.  Hill,  (1906)  146  Ala.  240, 
40  So.  612. 

Although  each  paragraph  of  a  complaint 
in  an  action  for  personal  injuries  alleged  that 
plaintiff  was  damaged  in  the  sum  of  $5,0(X), 
but  demanded  judgment  in  a  sum  less  than 
$2,000,  it  was  held  that  the  petition  to  re- 
move was  properly  denied.  Springer  i?. 
Bricker.  (1905)  165  Ind.  532,  76  N.  E.  114.     • 

Where  each  of  two  paragraphs  of  a  com- 
plaint seeks  a  recovery  for  the  death  of  the 
same  person,  wrongfully  caused  by  defend- 
ant's servants,  and  each  relate*  to  the  same 
occurrence,  and  each  seeks  a  recovery  in  the 
sum  of  $2,000,  the  matter  in  dispute  does  not 
amount  to  $4,000,  so  as  to  authorize  a  re- 
moval to  the  federal  court.  Baltimore,  etc., 
R.  Co.  r.  Ryan,  (1903)  31  Ind.  App.  597,  68 
N.  £.  923. 

A  cause  removed  from  the  state  court  will 
be  remanded  on  the  ground  that  the  amount 
involved  is  only  $1,900,  and  therefore  not 
within  the  jurisdiction  of  the  federal  Circuit 
Court,  though  the  complaint,  in  form,  states 
two  causes  of  action,  the  prayer  as  to  each  of 
which  is  for  a  judgment  for  $1,900;  each 
being  for  nondelivery  of  a  telegram;  the 
only  difference  therein  being  that  one  is  ad- 
dressed to  "  Mrs.  P."  and  the  other  to  "  Mr. 
P.";  and  it  appearing  that  the  complaint,  in 
form,  stated  two  causes  of  action  because 
plaintiffs'  counsel  was  uncertain,  from  the 
chirography,  as  to  which  of  the  two  persons 
the  telegram  was  addressed.  Pooser  r.  West- 
ern Union  Tel.  Co.,   (1905)   137  Fed.  1001. 

But  a  declaration  containing  two  counts, 
each  claiming  damages  in  the  sum  of  $1,9(>0, 
and  which  alleges  that  the  acts  of  defendant 
complained  of  have  caused  damage  to  the 
plaintiff  in  its  present  and  accrued  sales  in 
the  sum  of  $1,900,  and  also  in  its  future 
sales  and  business  in  a  like  sum,  authorizes 
a  recovery  of  $3,800,  and  the  amount  involved 
is  sufficient  to  render  the  cause  removable, 
where  the  other  jurisdictional  facts  appear. 
Southern  Cash  Register  Co.  v.  Montgomery, 
(1906)   143  Fed.  700. 

Where  plaintiff's  pleading  in  a  state  court 
contained  a  number  of  counts  or  paragraphs, 
each  claiming  damages  for  alleged  wrongful 
acts  of  the  defendant  in  the  sum  of  $1,900, 
and  also  a  prayer  for  an  injunction  to  re- 
strain a  continuance  of  such  acts,  an  allega- 
tion in  a  petition  for  removal  that  the 
amount  in  controversy  exceeds  $2,000  must 
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be  accepted  as  true,  eyen  if  the  prayers  for 
damages  be  construed  as  claiming  only  $1,900 
in  all,  there  being  nothing  in  the  pleading 
showing  the  value  of  the  matter  involved  in 
the  controversy  with  respect  to  the  injunctive 
relief  Aought.  Southern  Cash  Register  Co.  r. 
National  Cash  Register  Co.,  (1906)  143  Fed. 
659. 

Consolidated  causes.  —  The  fact  that  two 
actions  between  the  same  parties,  pending  in 
the  same  state  court,  and  each  involving  less 
than  $2,000,  are  consolidated  on  motion  of 
the  defendant  for  "  taking  proof  and  hear- 
ing," does  not  render  the  consolidated  cause 
removable  as  a  single  action.  Holmes  r. 
U.  S.  Fire  Ins.  Co.,  (1906)   142  Fed.  863. 

Suit  for  penalty.  —  Under  a  local  statute 
which  defines  what  shall  amount  to  railroad 
extortion,  and  declares  that  the  party  in- 
jured may  recover  of  the  person  or  corpora- 
tion guilty  of  extortion  twice  the  amount  of 
damages  sustained  by  the  overcharge  or  dis- 
crimination, as  the  case  may  be«  it  was  held 
that  where  a  declaration  against  a  railroad 
company  for  extortion  minutely  alleged  the 
overcharges  claimed,  which  amounted  to 
$837.18,  and  the  amount  of  the  recovery  on 
that  account  was  alleged  to  be  $1,674.36,  the 
amount  in  controversy  was  not  sufficient  to 
justify  a  removal  of  the  cause  to  the  federal 
court,  though  the  declaration  also  alleged 
that,  by  the  railroad  company's  failure  to 
pay  the  damages  alleged,  plaintiff  had  been 
damaged  in  the  sum  of  $2,500.  Barataria 
Canning  Co.  r.  Louisville,  etc.,  R.  Co.,  (1906) 
143  Fed.  113,  74  C.  C.  A.  307. 

Interest.  —  Where  plaintiff  sued  defendant 
insurance  company  to  recover  dues  and  as- 
sessments amounting  to  $1,527.25,  together 
with  interest,  in  all  amounting  to  $2,346.50, 
and  prayed  judgment  against  defendant  for 
the  sum  of  $2,346.50,  being  the  amount  of 
dues  and  assessments  paid  to  date,  with  in- 
terest, and  for  costs,  the  fact  that  the  inter- 
est was  added  to  the  principal  did  not  change 
it  to  principal,  so  as  to  justify  a  removal  of 
the  cause  to  the  federal  court  on  the  ground 
that  the  parties  were  citizens  of  different 
states,  and  that  the  amount  involved  ex- 
ceeded $2,000,  exclusive  of  interest  and  costs. 
Gilson  r.  Mutual  Reserve  Fund  L.  Assoc., 
(1904)   129  Fed.  lOOS. 

Costs.  — -  Under  a  statute  providing  that  on 
a  recovery  in  certain  suits  a  reasonable  at- 
torney's fee  shall  be  allowed  ''  as  part  of  the 
costs,"  the  amount  prayed  for  as  an  attor- 
ney's fee  cannot  be  added  to  the  amount  of 
the  lien  for  the  purpose  of  making  the  requi- 
site amount  to  give  a  federal  court  jurisdic- 
tion on  removal.  Swofford  r.  Cornucopia 
Mines  of  Oregon,  (1905)   140  Fed.  9.57. 

Counterclaim.  —  Wliere  the  defendant,  in  an 
action  by  a  nonresident  in  a  state  court  to 
recover  a  sum  less  than  $2,000,  files  a  counter- 
claim by  which  he  seeks  to  recover  a  sum 
greater  than  $2,000,  the  cause  is  removable 
by  the  plaintiff  at  or  before  the  time  he  is  re- 
quired to  plead  such  counterclaim.  Price  r. 
Ellis,  (1904)   129  Fed.  482. 

Amendment  reducing  demand.  —  ^Miere  a 
complaint  at  the  time  petition  for  removal 
and  bond  are  filed  states  a  case  removable  to 


a  federal  court,  a  subsequent  amendment  ^^ 
ducing  the  amount  of  dispute  to  less  than  t 
hum  cognizable  by  the  federal  court,  in  order 
to  prevent  removal,  cannot  be  allowed.  John- 
son t*.  Computing  Scale  Co.,  (1905)  139  Fed. 
339;  Donovan  r.  Dixieland  Amusement  Co., 
(1907)  162  Fed.  661;  Chicago,  etc.,  R.  Co.  r. 
Stone,  (1906)  70  Kan.  708,  79  Pac.  655;  Rav 
r.  Southern  R.  Co.,  (1906)  77  S.  C.  103,  57 
8.  E.  636. 

But  see  Western  Union  Tel.  Co.  r.  Camp- 
bell, (1906)  41  Tex.  Civ.  App.  204,  91  S.  W. 
312,  wherein  it  appears  that  a  petition  in  an 
action  against  a  foreign  corporation  de- 
manded judgment  for  $6,000,  and  that  plain- 
tiff filed  in  vacation  and  without  notice  an 
amended  petition,  reducing  the  amount 
claimed  to  $1,999;  and  it  was  held  that  the 
amended  petition  superseded  the  original  peti- 
tion, and  changed  the  suit  to  one  for  less  than 
$2,000,  and  thereby  deprived  defendant  of  his 
right  to  remove  the  same  to  the  federal 
court. 

4.  Who  May  Rsmove  the  Suit. 

Who  is  a  defendant.  —  The  word  "  defend- 
ant," as  used  in  the  Removal  Act,  includes 
only  a  party  who  was  a  defendant  on  tbe 
record  in  the  state  court.  Illinois  Cent.  R. 
Co.  r.  Waller,  (1908)   164  Fed.  358. 

A  local  statutory  provision  to  the  effect 
that,  on  the  appeal  to  a  District  Court,  which 
either  party  may  take  from  the  commission- 
ers' award  in  proceedings  to  condemn  Ip.nd 
for  railway  purposes,  the  ^  landowner  idiall 
be  plaintiff  and  the  corporation  defendant.** 
does  not  fix  the  status  of  the  parties  under 
the  Removal  Act,  but  the  landowner  must  be 
deemed  the  defendant  so  far  as  the  right  of 
removal  to  a  federal  Circuit  Court  on  the 
ground  of  diverse  citizenship  is  coneemeii, 
because,  under  the  state  statutes,  the  institu- 
tion and  continuance  of  the  proceedings  de- 
pend upon  the  will  of  the  railroad  company. 
Mason  City,  etc.,  R.  Co.  r.  Bovnton,  (1907) 
204  U.  S.  570,  27  S.  Ct.  321,^61  U.  S.  (L. 
ed.)  629. 

Parties  brought  into  an  action  in  a  stnic 
court  by  a  croas-com plaint  alleging  that  they 
claim  an  interest  in  tl>e  property  involved, 
and  who  appear  and  file  a  complaint  settini; 
up  that  they  have  succeeded  to  tlie  interest  of 
the  plaintiffs,  and  alleging  substantially  the 
same  cause  of  action  against  defendants  upon 
which  tlie  original  complaint  was  based,  must 
be  treated  as  plaintiffs,  taking  the  place  and 
rights  of  the  original  plaintiffs,  and  have  no 
standing  as  defendants  to  remove  the  cause. 
Nash  t*.  McNamara.  (1906)   146  Fed.  541. 

Where  a  nonresident  of  the  state  sued  in  a 
state  court,  and  d«*fondant,  by  cross-plea, 
sought  affirmative  relief,  tlie  plaintiff  did  not 
thereby  become  a  defendant,  so  as  to  be  en- 
titled to  remove  the  cause  to  the  federal 
court.  Smithers  r.  Smith,  (1904)  35  Tex. 
Civ.  App.  508,  80  S.  W.  646,  reheaHng  granted 
98  Tex.  83,  81  S.  W.  283. 

Intervener.  —  A  nonresident  heir,  who  by 
leave  of  court  intervenes  in  the  matter  of  a 
contested  claim  in  the  court  of  probate,  can- 
not, where  an  administrator  pro  tetKK  repie- 
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senting  the  estate  is  defendant  and  docs  not 
join  with  him,  petition  for  the  removal  of 
such  a  cause  to  the  federal  court.  Maver  t*. 
Schneider,  (1908)  112  111.  App.  628,  affirmed 
(1904)  212  111.  286,  72  N.  E.  436. 

Effect  of  cminterclaim.  —  A  plaintiff  in  a 
suit  in  a  state  court  for  the  recovery  of  a  sum 
less  than  $2,000  does  not  become  theoretically 
or  constructively  a  defendant,  so  as  to  en- 
title him  to  remove  the  cause  on  the  ground 
of  diversity  of  citizenship,  because  the  defend- 
ant in  his  answer  sets  up  a  counterclaim  for 
more  than  $2,000,  as  permitted  by  the  statute 
of  the  state,  and  which  counterclaim  under 
such  statute  would  remain  for  trial,  although 
the  plaintiff  should  dismiss  his  action.  Illi- 
nois Out.  R.  Co.  t\  Waller,  (1908)  164  Fed. 
358. 

Being  nonresidents  of  that  state.  —  The 
phrase  "being  nonresidents  of  that  state" 
should  be  construed  as  equivalent  to  the 
words  "  not  being  citizens  of  that  state." 
Madisonville  Traction  Co.  r,  St.  Bernard  Min. 
Co.,  (1904)   130  Fed.  789. 

A  defendant,  sued  jointly  with  another  in 
a  state  court,  who  testified  that  his  home 
was  in  another  state,  where  he  had  property 
and  to  which  he  expected  to  return,  does  not 
become  a  resident  of  the  state  and  district  of 
suit  so  as  to  prevent  a  removal  of  the  cause 
by  the  defendants  by  moving  there  with  his 
family  for  temporary  purposes  of  his  employ- 
ment and  for  an  indefinite  time.  Willingham 
V.  Swift,  (1908)  165  Fed.  223. 

Where  plaintiff,  a  citizen  of  Pennsylvania, 
brought  suit  on  contract  in  the  Supreme 
Court  of  New  York  against  citizens  of  that 
state,  it  was  held  that  it  was  not  removable 
to  the  Circuit  Court  of  the  United  States 
sitting  in  New  York  under  this  section.  Juil- 
lard  i;.  Barr,  (C.  C.  A.  1910)    177  Fed.  921. 

A  suit  in  a  state  court  is  not  removable 
to  the  United  States  court  on  n?otion  of  a 
nonresident  defendant  on  the  ground  of  di- 
Terse  citizenship,  wlien  the  resident  codefend- 
ant  is  an  indispensable  party  against  whom 
substantial  relief  is  prayed.  Paulk  v.  En- 
sign^-Oskamp  Co.,  (1905)  123  Ga.  467,  51  S.  E. 


Where,  in  a  joint  action  of  negligence  in 
the  state  court  against  three  defendants,  a 
peremptory  instruction  is  given  in  favor  of 
t^ro  of  them  who  are  residents  of  the  state, 
it  does  not  entitle  the  other,  though  a  citizen 
of  another  state,  to  remove  the  cause  to  the 
XJnited  States  court  for  diverse  citizenship. 
Southern  R.  Co.  r.  Nichols,  (1910)  135  Ga. 
11,  68  S.  E.  789. 

An  alien  nonresident  can  no  longer  claim 
the  privilege  of  removing  ;to  a  federal  Circuit 
Court  an  action  commenced  against  him  in  a 
state  court.  O'Conor  r.  Texas,  (1906)  202 
U.  S.  601,  26  S.  Ct.  726,  50  U.  S.  (L.  ed.) 
IIZO,  affirming  (1903)  96  Tex.  484,  73  S.  W. 
1041. 

6.  PEnnOK  FOB  Rehoyal. 

AH  tke  defendants  must  join  in  the  appli- 
cation.—  Where  a  suit  does  not  present  a 
separable  eontroversy,  it  can  only  be  removed 
on  a  petition  in  which  all  the  defendants  join. 


Huntington  r.  Pinnev,  (1903)  126  Fed.  237; 
Miller  r.  r-rrord,  (1904)  133  Fed.  880.  67  C. 
C.  A.  52,  0  L.  R.  A.  N.  S.  49;  Blackburn  t>. 
Blackburn,   (1906)    142  Fed.  901. 

A  petition  to  remove  an  action  against  two 
defendants  for  a  loint  tort  to  the  federal 
court  on  the  grouna  that  both  defendants  aro 
nonresidents  should  be  made  on  behalf  of 
both.  Baber  r.  Southern  R.  Co.,  (1907)  76  S. 
C.  4,  56  S.  E.  540. 

A  cause  is  not  removable  by  one  of  several 
defendants  on  the  ground  of  diversity  of  citi- 
zenship alone,  where  no  separable  controversy 
is  alleged  or  shown.  McNaul  v.  West  Indian 
Securities  Corp.,  (1910)   178  Fed.  308. 

Fraudulent  joinder  to  prevent  remoTal. — 
The  jurisdiction  of  the  federal  court  cannot 
be  defeated  by  plaintifTs  fraud  in  stating  a 
case  of  joint  liability  against  two  or  more 
defendants  for  that  sole  purpose.  Reinartson 
t?.  Chicago  0.  W.  R.  Co.,  (1909)  174  Fed. 
707;  Floyt  r.  Shenango  Furnace  Co.,  (1911) 
186  Fed.  539;  St.  Louis  Southwestern  R.  Co. 
r.  Adams,  (1908)  87  Ark.  136,  112  S.  W. 
186;  Stratton's  Independence  v.  Sterrett, 
(Colo.  1911)  117  Pac.  351;  Eastin  ».  Texas, 
etc.,  R.  Co.,  (1906)  99  Tex.  654,  92  S.  W. 
838,  reversing  (1905)  89  S.  W.  440. 

Where  it  is  apparent  that  a  resident  de- 
fendant was  joined  with  a  nonresident  de- 
fendant only  to  prevent  the  removal  of  the 
case  to  the  United  States  court,  and  without 
any  reasonable  ground  on  the  part  of  the 
plaintiff  to  expect  a  recovery  against  him, 
the  court  should  dismiss  the  action  as  to  the 
defendant  thus  joined,  and  remove  the  cause 
to  the  federal  court.  Underwood  r.  Illinois 
Cent.  R.  Co.,  (Ky.  1907)   103  S.  W.  322. 

A  federal  Circuit  Court  to  which  a  case 
has  been  removed  as  presenting  a  separable 
controversy  prop>erly  refuses  to  remand  the 
canse  to  the  state  court,  where  the  testimony 
shows  that  the  real  purpose  of  the  plaintiff 
in  suing  jointly  in  tort  a  resident  employee 
and  his  nonresident  employer  was  to  prevent 
the  exercise  of  the  right  of  removal  by  the 
nonresident  defendant.  Wecker  r.  National 
Enameling,  etc.,  Co.,  (1907)  204  U.  S.  176,  27 
S.  Ct.  184,  51  U.  S.  (L.  ed.)  430. 

Where  an  action  is  brought  against  a  for- 
eign corporation  and  a  resident  citizen,  and  it 
appears  from  the  evidence  on  the  trial  that 
plaintiff  had  no  reasonable  ground  to  believe 
that  the  resident  was  in  any  manner  liable, 
the  court  should  give  a  peremptory  instruc- 
tion in  behalf  of  the  resident  defendant,  and 
order  the  case  removed  to  the  federal  court 
on  application  of  the  defendant  corporation, 
dinger  r.  Chesapeake,  etc.,  R.  Co.,  (Ky. 
1908)  109  S.  W.  315. 

Where,  in  an  action  for  injuries  to  a  ser- 
vant, plaintiff  joined  a  resident  employee  as  a 
party  defendant  with  the  railroad  company, 
which  was  a  nonresident,  and  at  the  close  of 
plaintiflTs  evidence  no  cause  of  action  had 
been  established  against  the  resident  defend- 
ant, and  there  was  nothing  to  warrant  the 
presumption  that  a  stronger  case  could  have 
been  made  out  when  the  petition  was  filed,  it 
was  proper  for  the  court  to  grant  the  rail- 
road company's  renewed  motion  for  a  removal 
of  the  cause  to   the  federal   court,   on  the 
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ground  that  th€  citizen  defendant  had  been 
joined  for  the  sole  purpose  of  preventing  such 
removal.  Dudley  r.  Illinois  Cent.  R.  Co., 
(190C)  96  S.  W.  835,  29  Ky.  L.  Rep.  1029. 

In  an  action  for  death,  plaintiff  joined  a 
resident  corporation  and  two  nonresident  cor- 
porations, charging  that  defendants,  together 
and  jointly,  were  engaged  in  the  building  of 
a  bridge  over  the  Tennessee  river,  and  that 
plaintiff's  intestate  was  employed  by  the 
three  defendants  to  work  on  the  bridge,  and 
while  so  engaged  was  killed  by  the  fall  of  a 
mortar  bucket,  owing  to  the  negligence  of  the 
three  defendants  and  to  the  improper,  de- 
fective, and  unsafe  condition  of  the  machinery 
in  use;  it  was  held  that  the  petition  stated  a 
cause  of  action  against  all  the  defendants, 
which  precluded  a  removal  of  the  cause  to  the 
federal  court  by  the  nonresident  defendants, 
on  a  petition  alleging  that  the  resident  cor- 
poration was  joined  for  the  fraudulent  pur- 
pose of  preventing  a  removal,  etc.  White 
r.  Chicago,  etc.,  R.  Co.,  (1906)  96  S.  W.  911, 
29  Ky.  L.  Rep.  1062. 

Where  an  attorney,  when  drawing  a  plead- 
ing, had  knowledge  of  facts  which  showed 
that  allegations  of  negligence  made  therein 
against  a  defendant  were  without  foundation, 
or  notice  of  other  facts  to  put  him  on  in- 
quiry which  would  have  led  to  such  knowl- 
edge, both  he  and  his  client  are  chargeable 
therewith;  and  where  such  allegations  were 
made  for  the  purpose  of  showing  a  joint  cause 
of  action  against  two  defendants,  one  a  citi- 
zen of  the  state  and  the  other  of  another 
state,  it  is  a  fair  inference  that  the  defend- 
ants were  joined  for  the  sole  purpose  of  pre- 
venting a  removal  of  the  cause  by  the  non- 
resident defendant.  Gustafson  r.  Chicago, 
etc.,  R.  Co.,  (1904)    128  Fed.  86. 

The  right  of  removal  cannot  be  defeated  by 
the  joinder  of  a  resident  with  a  nonresident 
defendant,  even  though  a  joint  cause  of  action 
is  alleged,  where  the  court  finds  as  a  fact 
that  the  averments  on  which  the  joint  lia- 
bility is  asserted  are  palpably  untrue,  and 
were  not  made  in  good  faith,  but  for  the  sole 
purpose  of  preventing  a  removal,  and  in  fraud 
of  the  jurisdiction  of  the  federal  court.  Craw- 
ford r.  Illinois  Cent.  R.  Co.,  (1904)  130  Fed. 
395. 

The  question  of  fraud  or  good  faith  as 
affecting  the  right  to  remove  a  cause  to  the 
federal  court  is  not  presented  by  the  plain- 
tiff's claim  that  the  liability  of  the  master 
and  servant  is  joint,  but  would  arise  where 
defendant  denies  the  truth  of  the  facts  stated 
in  the  complaint,  and  so  conclusively  estab- 
lishes that  the  relation  of  master  and  servant 
did  not  exist,  or  that  the  claim  of  the  plain- 
tiff was  for  other  reasons  false  in  fact,  and 
that  the  complaint  could  not  have  been  pre- 
sented in  good  faith.  Jacobson  v.  Chicago, 
etc.,  R.  Co.,  (1910)   176  Fed.  1004. 

In  a  suit  against  a  railroad  company  and 
a  general  foreman  employed  to  repair  engines, 
by  an  engineer,  for  personal  injuries  caused 
by  the  bursting  of  a  "  sight  tube,"  the  rail- 
road company  being  the  only  defendant 
against  whom  a  cause  of  action  was  stated  in 
the  pleadings,  and  being  a  citizen  of  another 
state,  the  cause  was  held  to  be  removable. 


Cincinnati,  etc.,  R.  Co.  v,  Robertson,   (1903) 
116  Ky.  858,  74  S.  W.  1061. 

Fraud  must  be  alleged  and  prored. — Where 
a  joint  cause  of  action  against  a  resident  and 
a  nonresident  defendant  for  a  tort  is  stated 
in  the  complaint,  the  joinder  of  the  defend- 
ants is  within  the  plaintiff's  right,  and  the 
cause  is  not  removable  on  the  ground  that 
such  joinder  was  for  the  fraudulent  purpose 
of  preventing  a  removal,  unless  such  actual 
purpose  is  alleged  and  proved.  Chicago,  etc., 
R.  Co.  f.  Willard,  (1911)  220  U.  S.  413,  31 
S.  Ct.  460,  65  U.  S.  (L.  ed.)  621,  affirming 
(C.  C.  A.  1908)  166  Fed.  181;  Thomas  r. 
Great  Northern  R.  Co.,  (1906)  147  Fed.  83, 
77  C.  C.  A.  255;  Offner  u.  Chicago,  etc.,  R. 
Co.,  (1906)  148  Fed.  201,  78  C.  C.  A.  359; 
Welch  V,  Cincinnati,  etc.,  R.  Co.,  (1908)  177 
Fed.  760;  Shaver  v.  Pacific  Coast  Condensed 
Milk  Co.,  (1911)  185  Fed.  316;  Chesapeake, 
etc.,  R.  Co.  V,  Banks,  (1911)  144  Ky.  137,  137 
S.  W.  1066;  Blackwell's  Durham  Tobacco 
Co.  V,  American  Tobacco  Co.,  (1907)  144  N. 
C.  352,  57  S.  £.  5 ;  Hough  v.  Southern  R.  Co., 
(1907)  144  N.  C.  692,  67  S.  E.  469;  Baber  r. 
Southern  R.  Co.,  ( 1907 )  76  S.  C.  4,  66  S.  E. 
640;  Eastin  v.  Texas,  etc.,  R.  Co.,  (1006)  99 
Tex.  654,  92  S.  W.  838,  reversing  (1906)  80 
S.  W.  440. 

Where  in  an  action  for  injuries  to  a  pas- 
senger, the  petition  joined  the  railroad  com- 
pany and  its  servants  as  defendants,  and 
charged  them  jointly  as  wrongdoers,  a  peti- 
tion by  the  railroad  company  to  remove  the 
cause  to  the  federal  court,  for  diversity  of 
citizenship,  on  the  ground  that  the  action  in- 
volved a  separable  controversy  between  it  and 
its  servants,  whose  citizenship  was  the  same 
as  plaintiffs' — merely  denying  the  negligence 
of  its  codefendants  as  charged,  and  alleging 
that  plaintiffs'  purpose  in  joining  such  code- 
fendants was  for  the  fraudulent  purpose  of 
defeating  the  jurisdiction  of  the  federal  court 
—  was  insufficient;  such  averments  being 
mere  conclusions,  and  not  facts  showing  a 
separable  controversy.  Rutherford  v,  Illinois 
Cent.  R.  Co.,  (1906)  120  Ky.  15,  86  S.  W.  199. 

Where,  in  an  action  for  injuries  to  plain- 
tiff at  a  railroad  crossing,  the  petition  stated 
a  nonseparable  cause  of  action  against  the 
railroad  and  the  conductor  and  engineer  of 
the  train  by  which  plaintiff  was  struck*  and 
the  railroad  company,  whose  citizenship  was 
diverse  to  that  of  plaintiff,  pleaded  that  the 
engineer  and  conductor,  who  were  citizens  of 
the  same  state  as  plaintiff,  had  been  fraudu- 
lently joined  to  prevent  a  removal  of  the 
cause  to  the  federal  court,  but  there  was  no 
proof  of  such  fraud,  the  overruling  of  the 
railroad's  petition  to  remove  and  plea  in 
abatement  for  want  of  jurisdiction  of  the 
state  court,  on  the  same  ground,  was  not 
error.  Stotler  v.  Chicago,  etc.,  R.  Co.,  (1906) 
200  Mo.  107,  98  S.  W.  609. 

In  a  suit  for  injuries  to  a  brakeman  by 
the  separation  of  a  defective  brake  staff, 
plaintiff  joined  the  railroad  company  and  the 
manufacturer  of  the  cAr,  who  were  nonresi- 
dents, and  two  of  the  railroad's  car  inspectors 
who  were  residents  of  the  state.  The  petition 
alleged  a  cause  of  action  against  the  in- 
spectors,  but   a   removal    petition,   without 
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denying  that  the  inspectors  were  such,  or  that 
they  approved  the  car,  alleged  that  no  cause 
of  action  existed  against  them,  that  they  had 
nothing  to  do  with  the  matters  alleged  in  the 
petition,  nor  with  the  defective  brake  staff, 
and  that  they  were  not  in  any  manner  re- 
sponsible therefor.  It  was  held  that  such 
allegations  were  insufficient  to  show  that 
plaintiff  had  no  cause  of  action  against  the 
inspectors,  and  that  they  were  therefore 
fraudulently  joined  to  prevent  a  removal  of 
the  cause.  Ward  r.  Pullman  Car  Corp., 
(I»08)   131  Ky.  142,  114  S.  W.  754. 

AUegaUfms  of  petition  token  as  true  in 
state  court.  —  Where  it  is  charged  in  a  peti- 
tion for  the  removal  of  a  cause  to  the  federal 
court  that  averments  against  resident  defend- 
ants jointly  sued  were  falsely  and  fraudu- 
lently made  to  preirent  removal,  the  state 
court  must  accept  the  allegations  as  to  fraud 
as  true,  and  sustain  the  petition;  the  truth 
of  the  issue  of  fraud  being  triable  in  the  fed- 
eral court  upon  a  motion  to  remand.  South- 
ern R.  Co.  r.  Sittasen,  (1906)  166  Ind.  257, 
76  N.  E.  973. 

A  petition  for  removal  of  a  cause  to  the 
federal  courts,  alleging  diverse  citizenship, 
etc.,  between  plaintiffs  and  the  principal  de- 
fendant, and  that  there  was  no  cause  of  action 
against  the  citizen  defendant,  but  that  he 
had  been  fraudulently  joined  by  plaintiff  to 
deprive  the  noncitizen  defendant  of  its  right 
to  remove  the  cause,  and  that  the  citizen  de- 
fendant acted  in  the  matter  in  controversy 
merely  as  petitioner's  agent,  is  sufficient  on 
its  face  to  require  removal.  Eastin  v.  Texas, 
etc.,  R.  Co.,  (1906)  99  Tex.  654,  92  S.  W.  838, 
reversing  (1905)  89  S.  W.  440. 

In  an  action  for  personal  injuries,  two  de- 
fendants were  alleged  in  the  complaint  to  be 
jforeign  corporations,  but  the  complaint  con- 
tained no  allegation  as  to  whether  a  street 
railway  company  which  was  joined  as  a  de- 
fendant was  a  corporation.  The  two  defend- 
ants described  as  foreign  corporations  filed  a 
petition  and  bond  for  removal  to  the  federal 
court,  stating  that  the  street  railway  com- 
pany was  not  a  corporation,  but  a  trade  name 
under  which  one  of  two  individuals  was 
doing  business,  and  that  neither  of  such  per- 
sons had  been  served  with  process  or  was  a 
party  to  the  suit.  It  was  held  that  on  the 
showing  made  by  the  petition  it  was  the 
duty  of  the  trial  court  to  accept  the  petition 
and  bond,  and  proceed  no  further  in  the  suit. 
Texarkana  Telephone  Co.  r.  Bridges,  (1905) 
75  Ark.  116,  86  S.  W.  841. 

Where  the  fact  ia  clear  on  the  face  of  the 
pleadings  that  an  improper  party  has  been 
joined,  or  an  assumed  cause  of  action  in- 
jected into  the  case,  to  defeat  the  jurisdiction 
of  the  federal  court  over  the  real  controversy, 
the  court  may  find  the  attempted  fraud  on 
its  jurisdiction  from  the  record  alone  and 
prevent  its  perpetration.  Boatmen's  Bank  v. 
Fritzlen,  (1905)  135  Fed.  650,  68  C.  C.  A. 
288,  reversing  (1904)  128  Fed.  608. 

Joinder  t6  prevent  removaL  —  A  plaintiff 
has  the  right  to  join  a  citizen  of  the  same 
state  with  a  citizen  of  another  state  as  de- 
fendants, although  his  purpose  is  to  thereby 
prevent  a  removi^l  of  the  cause,  if  the  cause 


of  action  is  in  fact  joint.  Gustafson  r.  Chi- 
cago, etc.,  R.  Co.,  (1904)  128  Fed.  85;  Evans- 
berg  r.  Insurance  Stove,  etc.,  Co.,  (1908)  168 
Fed.  1001;  Atlantic  Coast  Line  R.  Co.  v, 
Daniels,  (1009)  175  Fed.  302;  Southern  R. 
Co.  r.  Sittasen,  (1906)  168  Ind.  257,  76  N.  E. 
973.  reversing  (1905)  74  N.  E.  898;  Dowell 
r.  Chicago,  etc.,  R.  Co.,  (1910)  83  Kan.  562, 
112  Pac.  136;  Calder  v.  Southern  R.  Co., 
(1911)  89  S.  C.  287,  71  S.  E.  841. 

That  a  resident  employee  is  joined  with  a 
nonresident  corporation  to  keep  the  cause  of 
action  out  of  the  federal  courts  is  not  con- 
clusive on  the  question  of  plaintiff's  good 
faith  as  affecting  the  right  of  removal. 
Jacobson  v.  Chicago,  etc.,  R.  Co.,  (1910)  176 
Fed.  1004. 

A  joinder  of  parties  cannot  be  fraudulent 
for  the  purpose  of  defeating  federal  jurisdic- 
tion where  it  is  author i7^  by  the  laws  of  the 
state  where  the  suit  is  brought.  Ward  v. 
Pullman  Car  Corp.,  (1908)  13i  Ky.  142,  114 
S.  W.  754. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff  by  the  giving  way  of 
the  floor  of  a  platform  at  a  coal  dock  at  a 
small  station,  plaintiffs  claim  that  it  was 
the  duty  of  the  station  agent  to  inspect  and 
repair  the  platform,  so  as  to  render  him 
jointly  liable  with  the  railroad  company,  can- 
not be  said  to  be  in  bad  faith,  so  as  to  au- 
thorize the  removal  of  the  case  to  the  federal 
court.  Jacobson  v,  Chicago,  etc.,  R.  Co., 
(1910)    176  Fed.  1004. 

While  a  joint  defendant  sued  purely  by  a 
fictitious  name  without  other  facts  identify- 
ing him  as  a  proper  or  necessary  party  to  the 
action  stated  will  be  regarded  as  a  formal 
party  merely,  whose  presence  on  the  record 
will  not  affect  the  right  of  removal  by  one 
otherwise  entitled  thereto,  yet  one  may  sue 
any  or  all  of  those  jointly  liable  for  a  tort, 
and,  where  a  joint  cause  of  action  is  stated 
against  them,  a  defendant  so  sued  cannot 
question  the  good  faith  with  which  his  co- 
defendants  have  been  joined  with  him,  though 
such  joinder  may  appear  to  be  for  the  very 
purpose  of  preventing  a  removal  to  the  fed- 
eral court.  Bagenas  v.  Southern  Pac.  Co., 
(1910)   180  Fed.  887. 

Under  a  local  statute  declaring  a  corpora- 
tion and  its  agents  or  servants  negligently 
causing  the  death  of  another  jointly  liable 
therefor,  an  action  for  negligent  death 
brought  against  a  railroad  and  its  servants 
causing  such  death  is  not  removable  to  the 
federal  court  on  the  ground  of  the  nonresi- 
dence  of  the  railroad,  where  the  servants  are 
residents  of  the  state,  although  they  are 
joined  solely  for  the  purpose  of  preventing 
such  removal.  Illinois  Cent.  R.  Co.  r.  Sliee- 
gog,  (1909)  215  U.  S.  308,  30  S.  Ct.  101,  54 
U.  S.  (L.  ed.)  208,  affirming  (1907)  126  Kv. 
252,  103  S.  W.  323;  Pierce  r.  Illinois  Cent. 
R.  Co.,  (1905)  86  S.  W.  703,  27  Ky,  L.  Rep. 
801. 

Tims  of  divenis  dtiaEtnthip.  —  A  petition 
for  the  removal  of  an  action  to  the  federal 
court  on  the  ground  of  diversity  of  citizen- 
ship must  state  that  the  petitioner  was  a 
nonresident  at  the  commencement  of  the  ac- 
tion, and  it  is  not  sufficient  to  aver  that  he 
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^as  a  nonresident  at  the  time  of  ^he  appli- 
cation for  removal.  Chesapeake,  etc.,  R.  Co. 
t\  Banks,  (1911)   142  Ky.  746,  135  S.  W.  285. 

A  petition  by  defendant  for  the  removal  of 
an  action  to  the  federal  court,  which  avers 
that  "the  controversy  in  said  action  is  be- 
tween citizens  of  different  states;  *'  that  de- 
fendant "  at  the  time  of  the  commencement 
was  and  still  is  a  citizen  and  resident  .  .  . 
of  Illinois;  that  plaintiff  was  then  and  still 
is  a  resident  ...  of  Iowa,"  is  insufficient, 
for  failing  to  allege  the  citizenship  of  plain- 
tiff at  the  commencement  of  the  action. 
O'Connor  r.  Chicago,  etc.,  R.  Co.,  (1908)  117 
N.  W.  979.  On  rehearing,  (1909)  144  la. 
289,  122  N.  W.  947. 

Averment  of  nonresidence.  —  A  removal 
petition  by  an  alien,  failing  to  allege  that  he 
is  a  nonresident  of  the  state,  is  fatally  de- 
fective. Mayer  t\  Karaghuesian,  (1909)  169 
Fed.  736. 

An  averment,  in  a  petition  for  removal, 
that  defendant  is,  and  was  at  the  time  of  the 


commencement  of  the  suit,  a  citizen  and  resi- 
dent of  another  state  named,  is  equivalent  to 
an  allegation  of  nonresidence  in  the  state  of 
suit,  and  is  sufficient.  Lawrence  v.  Southern 
Pac.  Co.,  (1908)   165  Fed.  241. 

Where  a  removal  petition  alleged  that  peti- 
tioner was  a  citizen  of  Illinois  and  a  non- 
resident of  Iowa,  it  was  not  necessary  that  it 
should  also  allege  that  it  was  not  a  citizen 
of  Iowa;  plaintiffs'  remedy  being  by  counter- 
showing  if  they  desired  to  controvert  the  citi- 
zenship alleged.  Wisecarver  r.  Chicago,  etc., 
R.  Co.,  (1908)   139  la.  596,  117  N.  W.  961. 

A  petition  for  removal  to  the  federal  court, 
alleging  that  certain  defendants  are  united 
as  codefendants  to  prevent  petitioner  from 
exercising  its  right  of  removal,  necessarily 
concedes  the  residence  of  the  codefendants, 
and  an  answer  affirmatively  alleging  such 
residence  is  immaterial.  Pierce  v,  Illinois 
Cent.  R.  Co.,  (1906)  86  S.  W.  703,  27  Ky.  L. 
Rep.  801. 


III.      SbPABABLB   CoNTROVESaiES. 


1.  "  Between  Citizens  of  Different 

States." 

See,  generally,  vapra^  this  note,  II.  Diverse 
CitizcTiship  and  Alienage. 

To  authorize  a  removal  by  one  or  more  of 
the  defendants  on  the  ground  that  there  is  a 
separable  controversy  which  is  "wholly  be- 
tween citizens  of  different  states,"  it  must 
appear  from  the  petition  that  each  party  to 
the  controversy  is  a  citizen  of  some  state. 
Laden  r.  Meek,  (1904)  130  Fed.  877,  65  C. 
C.  A.  361. 

Aliens.  —  A  suit  in  which  there  is  a  sepa- 
rable controversy  between  an  alien  corpora- 
tion and  a  nonresident  corporation  defendant 
is  subject  to  removal  under  this  section. 
Iowa  Lillooet  Gold  Min.  Co.  r.  Bliss,  (1906) 
144  Fed.  446. 

An  alien  corporation  is,  under  this  section, 
a  nonresident  although  it  has  a  branch  office 
within  the  state  for  the  transaction  of  busi- 
ness. Baumgarten  v.  Alliance  Assur.  Co., 
(1907)   153  Fed.  301. 

2.  Who  May  Remove. 

See,  generally,  infra,  this  note,  subdivision 
4.  Separable  Character  of  Controversy. 

Defendant  sued  in  court  of  his  own  state. 
—  A  cause  will  not  be  removed  to  a  federal 
court  on  the  ground  that  certain  parties  in 
interest  are  not  residents  of  Pennsylvania, 
where  it  appears  that  the  application  for  re- 
moval is  made  by  the  only  defendant  in  the 
case  who  is  present,  and  is  admittedly  a  resi- 
dent of  Pennsvlvania.  McFadden  v.  McFad- 
den,  (1907)  32  Pa.  Super.  Ct.  534. 

Assignee.  —  An  action  to  recover  the  price 
of  property  sold,  brought  against  the  original 
purchasers  and  one  to  whom  they  assigned 
their  contract,  who  assumed  payment  and  to 
whom  the  property  was  delivered,  presents  a 
Mparable  controversy  as  to  the  assignee,  who 
may  remove  the  same  into  a  federal  court, 


where  the  requisite  jurisdictional  facts  ap- 
pear, regardless  of  the  citizenship  of  the  other 
defendants.  Stimson  r.  United  Wrapping 
Mach.  Co.,  (1907)   156  Fed.  298. 

Where  there  are  several  defendants,  it  h 
not  necessary  that  the  removing  defendant 
should  be  a  nonresident.  Battle  Creek  Nat. 
Bank  r.  Howard,  (1907)  64  Misc.  81,  103  N. 
Y.  S.  814. 

3.  Petition  fob  Removai.. 

See,  generaUy,  infra,  this  title,  vol.  4,  p. 
349,  sec.  3,  annotation  I.;  and  see  also  infra, 
this  note,  subdivision  5,  How  Separable  Con- 
troversy Made  to  Appear. 

A  contention  that  a  suit  against  a  do- 
mestic and  against  a  foreign  corporation  pre- 
sents a  separable  controversy,  and  is  remov- 
able to  the  Circuit  Court,  cannot  be  considered 
on  the  hearing;  of  a  petition  for  removal 
where  the  petition  is  not  grounded  on  any 
such  proposition.  Keller  v.  Kansas  City,  etc., 
R.  Co.,  (1903)  136  Fed.  202. 

An  action  against  two  defendants  is  not  re- 
movable from  the  state  to  the  federal  courts 
on  their  joint  petition  averring  that  the 
controversy  arises  under  the  laws  of  the 
United  States  as  to  one  of  them  alone,  where 
there  is  no  separable  controversy  between  the 
plaintiff  and  the  latter  defendants,  nor  any 
evidence  showing  that  the  other  defendant 
was  made  a  party  solely  to  defeat  the  re- 
moval. Texas,  etc.,  R.  Co.  f.  Huber,  (1903) 
33  Tex.  Civ.  App.  75,  75  S.  W.  547. 

Fraudulent  joinder.  —  Where  a  removable 
petition  alleged  the  requisite  diversity  of  citi- 
zenship, that  the  matter  in  dispute  exceeded, 
exclusive  of  interest  and  costs,  the  sum  of 
$2,000,  that  a  separable  controversy  existed 
between  plaintiff  and  petitioner,  and  that  a 
codofendnnt  was  fraudulently  joined  to  de- 
feat federal  jurisdiction  and  prevent  removal, 
it  was  sufficient  for  that  purpose,  though  it 
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"was  defective  in  detail  as  to  what  constituted 
the  alleged  fraud.  Donovan 't\  Wells,  (C.  C. 
A.  1909)  169  Fed.  363. 

4.  Sepahabub  Ghabacteb  of  Cortbovebst. 

Default.  —  The  complaint,  in  an  action  in 
a  state  court,  stated  a  joint  cause  of  action 
against  two  defendants,  one  a  domestic  and 
the  other  a  foreign  corporation.  The  latter, 
which  was  brought  in  by  substituted  service, 
made  default,  and  a  judgment  was  entered 
agilinst  it  thereon.  On  a  trial  of  the  case 
against  the  domestic  corporation,  a  judgment 
was  rendered  in  its  favor,  from  which  plain- 
tiff appealed.  It  was  held  that  until  final 
disposition  of  the  appeal,  it  was  not  estab- 
lished that  a  separable  controversy  existed 
between  plaintiff  and  the  foreign  corporation 
which  entitled  the  latter  to  remove  the  cause. 
Lathrop,  etc.,  Co.  o.  Interior  Constr.,  etc., 
Co.,  (r906)   143  Fed.  687. 

** Controversy "  and  "cause  of  action."  — 
Where  the  plaintiffs,  who  furnished  materials 
to  contractors  of  a  building,  sued,  claiming 
the  privilege  on  the  building,  making  the  con- 
tractors, the  owners  of  the  building,  and  a 
surety  company  which  had  executed  a  bond 
for  faithful  performance  of  the  contract,  de- 
fendants; and  the  complaint  charged  that  the 
owners  of  the  building  had  become  person- 
ally liable  by  not  having  required  the  con- 
tractors to  furnish  a  Irand  to  secure  the 
payment  of  workmen  and  materialmen,  tlie 
surety  was  made  a  party  on  the  ground  that 
the  contractors,  having  defaulted,  had  as- 
signed the  contract  to  the  company  with  all 
its  rights  and  all  the  materials  belonging  to 
them.  The  plaintiff  was  a  Missouri  corpora- 
tion, the  contractors  were  citizens  of  Texas, 
the  surety  company  was  a  citizen  of  Mary- 
land, and  the  owner  of  the  building  was  a 
Louisiana  corporation.  It  was  held  that  an 
application  by  the  contractors  and  the  surety 
company  to  have  the  case  removed  to  the  fed- 
eral court  was  properly  denied,  the  action 
being  joint  and  several,  arising  ex  contractu 
BO  as  not  to  present  a  separable  controversy 
between  plaintiffs  and  petitioners  for  re- 
moval. Union  Iron,  etc.,  Co.  r.  Sonnefield, 
(1904)   113  La.  436,  37  So.  20. 

Where,  in  an  action  against  a  railroad  and 
a  construction  company  for  services  under  a 
contract  made  between  the  plaintiff  and  the 
latter,  the  citizenship  of  the  construction 
company  only  was  diverse,  and  the  plaintiff 
alleged  in  a  single  cause  of  action  that  he 
performed  services  and  furnished  material  for 
the  railroad  company,  and  that  the  construc- 
tion company  acted  as  agent  of  the  railroad 
company,  and  sought  to  recover  against  the 
defendants  jointly,  it  was  held  that  the  com- 
plaint did  not  allege  a  separable  cause  of  ac- 
tion, and  that  the  action  was  not,  therefore, 
removable.  Lathrop-Shea,  etc.,  Co.  r,  Pitts- 
burg, etc.,  R.  Co.,  (1906)   135  Fed.  610. 

That  plaintiff  might  have  sued  defendants 
separately  is  immaterial  on  a  petition  to  re- 
move the  cause.  Davis  r.  Rexford,  (1907) 
146  N.  C.  418,  59  S.  E.  1002. 

Where  an  action  was  brought  against  a 
railroad  company,  which,  if  su^  alone,  would 


have  been  entitled  to  remove  the  cause,  and  a 
resident  not  entitled  to  remove,  and  a  verdict 
was  rendered  in  favor  of  the  resident  aud 
against  Ihe  corporation,  on  which  a  judgment 
was  entered,  which  was  reversed  on  the  rail 
road  company's  appeal,  that  plaintiff  did  nrt 
appeal  from  the  judgment  in  favor  of  the 
resident  defendant  did  not  entitle  the  rail- 
road company,  after  reversal,  to  remove  the 
cause  on  the  theory  that  the  action  then  in- 
volved a  controversy  only  between  plaintiffs 
and  itself.  Huber  v.  Texas,  etc.,  R.  6).,  (Tex. 
1908)   113  S.  W.  984. 

Where  two  persons,  one  a  resident  of  the 
state  and  one  a  resident  of  another  state, 
were  joint  receivers  of  a  corporation,  and 
acted  jointly  in  receiving  aiid  holding  what 
they  had  received  from  their  predecessor,  so 
that  they  were  both  indispensable  parties  to 
an  action  concerned  with  their  receivership, 
or  with  their  conduct  as  receivers,  it  was 
held  that  there  was  no  separable  controversy 
between  the  nonresident  receiver  and  plaintiff 
suing  for  relief  from  certain  transactions  of 
the  receivers*  predecessor  relating  to  the  re- 
ceivership, which  would  entitle  the  nonresi- 
dent receiver  to  remove  the  cause  to  the  fed- 
eral court.  Wrightaville  Hardware  Co.  v. 
Hardware,  etc.,  Mfg.  Co.,  (1910)  180  Fed. 
586. 

Action  on  contract.  —  A  complaint  against 
one  resident  and  two  nonresident  defendants 
for  breach  of  a  contract  to  purchase  land  for 
the  benefit  of  all,  states  a  breach  by  all  of  the 
defendants,  and  therefore  shows  a  joint  lia- 
bility defeating  a  removal  of  the  cause,  where 
it  avers  that  by  the  terms  of  the  contract  the 
nonresident  defendants  agreed  to  furnish  the 
money  for  tlie  purchase  of  the  land,  the  resi- 
dent defendant  to  pass  on  the  title  to  the  land 
purchased,  and  the  plaintiff  to  give  his  ser- 
vices in  making  the  purchase;  that  the  de- 
fendants, and  each  of  them,  had  refused  to 
carry  out  the  agreement ;  and  that  one  of  the 
nonresident  defendants  notified  the  plaintiff 
to  discontinue  work  under  the  contract  and 
that  the  defendants  would  not  further  comply 
with  it.  Davis  r.  Rexford,  (1907)  146  N.  C. 
418,  59  S.  E.  1002. 

The  contract 8  and  liahilittf  of  ihe  maker  of 
a  promissory  note  and  of  the  several  indorsers 
thereon  are  each  separate  and  distinct  from 
the  others,  and  their  joinder  as  defendants 
in  the  same  action,  as  permitted  by  a  state 
statute,  does  not  render  the  cause  of  action 
joint,  or  joint  and  several ;  but  such  an  action 
is  severable,  and  may  be  removed  by  any  de- 
fendant who  would  have  the  right  if  sued 
alone,  without  regard  to  the  citizenship  of 
his  codefendants.  But  such  removal  carries 
only  the  controversy  between  such  defendant 
and  the  plaintiff,  and  does  not  give  the  fed- 
eral court  jurisdiction  over  the  other  defend- 
ants or  of  the  causes  of  action  against  them. 
Manufacturers'  Commercial  CJo.  v.  Brown 
Alaska  Co.,  (1906)  148  Fed.  308. 
m  Action  for  tort.  —  Where  an  action  for  tort 
is  brought  in  the  state  court  by  a  resident 
plaintiff,  against  a  resident  and  a  nonresident 
defendant  who  are  jointly  liable  and  there  is 
no  separable  controversy,  it  may  not  be  re- 
moved.   Heffelfinger  r.  Choctaw^  etc.,  R.  Co., 
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(1906)  140  Fed.  76;  Blunt  r.  Southern  R.  Co., 

(1907)  156  Fed.  499;  Foster  p.  Coos  Bay 
Gas,  etc.,  Co.,  (1911)  185  Fed.  979;  Wabash 
R.  Co.  17.  Keeler,  (1906)  127  111.  App.  265; 
Illinois  Cent.  R.  Co.  t\  Coley,  (1905)  121 
Kv.  385,  89  S.  W.  234,  1  L.  R.  A.  N.  S.  370 : 
Illinois  Cent.  R.  Co.  t?.  Houchins,  (1905)  121 
Ky.  526,  89  S.  W.  630,  1  L.  R.  A.  N.  S.  375, 
123  Am.  St.  Rep.  205;  Illinois  Cent.  R.  Co. 
r.  Proctor,  (1906)  122  Ky.  92,  89  S.  W.  714; 
White  I?.  Southern  R.  Co.,  (1907)  146  N.  C. 
340,  59  S.  E.  1042. 

Where  the  complainant  in  an  action  for 
injuries  to  a  servant  against  two  railroad 
companies,  one  of  which  only  was  a  nonresi- 
dent, did  not  allege  a  separable  controversy 
between  plaintiff  and  each  defendant,  it  is 
immaterial  to  the  right  of  the  nonresident 
company  to  remove  the  cause  to  the  federal 
court  that  a  peremptory  instruction  was  given 
by  the  court  in  favor  of  the  resident  defend- 
ant. Illinois  Cent.  R.  Ck>.  v.  Harris,  (1906) 
86  Miss.  16,  38  So.  226. 

Where  the  plaintiff,  in  an  action  for  death, 
pleaded  a  cause  of  action  against  several  de- 
fendants, some  of  whom  were  of  the  same  citi- 
zenship as  the  plaintiff,  the  test  of  plaintiff's 
right  to  join  such  defendants,  and  thereby 
preclude  a  removal  of  the  cause  to  the  fed- 
eral courts  by  defendants  whose  citizenship 
was  diverse,  depended  on  whether  there  was  a 
legal  concert  or  identity  of  the  defendants  in 
the  same  tortious  act,  or  in  the  concurring 
acts  of  negligence  contributing  to  the  same 
injury,  and  not  whether  such  defendants 
might  present  separate  and  different  defenses 
to  the  action,  .^erican  Bridge  Co.  r.  Hunt, 
(1904)   130  Fed.  302,  64  C.  C.  A.  548. 

In  a  suit  to  enjoin  the  destruction  of  a 
water  privilege  by  diverting  water  from  a 
stream,  the  complainant  may  properly  join  as 
defendants  the  persons  who  are  undertaking 
such  diversion,  and  one  with  whom  they  have 
contracted  to  do  the  work,  and  ask  for  a  com- 
mon injunction  against  all,  and  in  such  case 
there  is  no  separable  controversy  which  en- 
titles •the  former  to  remove  the  cause  when 
the  contractor  could  not.  McMillan  r.  Noyes, 
(1906)   146  Fed.  926. 

An  action  to  recover  damages  for  the  neg- 
ligent injury  of  a  person  while  a  passenger 
on  a  street  car  is  one  em  delicto,  and  not  on 
the  contract  of  carriage,  and  the  plaintiff 
may  join  as  defendants  the  street  railroad 
company  and  an  employee,  where  their  joint 
negligence  is  alleged  to  have  been  the  cause 
of  the  injury;  and  in  such  case  the  cause  of 
action  is  not  separable  for  the  purpose  of  re- 
moval. Knuth  V.  Butte  Electric  R.  Co., 
(1906)   148  Fed.  73. 

A  suit  by  a  citizen  of  the  state  against  a 
foreign  and  a  domestic  railroad  company 
for  damages  for  interference  with  his  ease- 
ments in  streets  on  which  his  property  abuts, 
caused  by  the  operation  of  trains  thereon 
pursuant  to  an  agreement  between  the  com- 
panies, and  for  an  injunction  to  prevent  fur^ 
ther  interference,  presents  a  controversy 
which  is  not  separable,  and  the  foreign  com- 
pany is  not  entitled  to  remove  the  cause  to 
the  federal  court  on  the  ground  of  diversity 
of  citizenship.    Staton  i;.  Atlantic  Coast  Line 


R.    Co.,    (1907)    144   N.   C.    136,   66   N.   E. 
794. 

Where  the  plaintiff,  a  brakeman  in  the  em- 
ploy of  defendant  G.  Railroad  Company,  al- 
leged that  it  had  an  agreement  with  defend- 
ant I.  Railroad  Company  for  the  use  of  the 
tatter's  switches  and  yard,  subject  to  the 
control  of  the  latter  company's  yardmaster; 
that,  on  the  occasion  of  plaintiff's  injury,  his 
conductor  and  such  yardmaster  negligently 
ordered  the  caboose  of  plaintiff's  train  to  be 
placed  on  a  specified  track;  and  that,  in  so 
placing  it,  it  encountered  the  comer  of  a 
freight  car  belonging  to  the  I.  Company,  neg- 
ligently protruding  over  the  way,  but  in- 
visible to  plaintiff,  causing  a  collision,  in 
which  plaintiff  was  hurt,  it  was  held  that 
such  declaration  did  not  allege  a  separable 
controversy  between  plaintiff  and  the  defend- 
ant companies,  entitling  the  I.  Company, 
which  was  the  sole  nonresident,  to  remove 
the  case  to  the  federal  courts.  Illinois  Cent. 
R.  Co.  V.  Harris,  (1906)  85  Miss.  15,  38  So. 
226. 

A  complaint  in  an  action  against  a  foreign 
railway  corporation  and  a  domestic  corpora- 
tion and  individuals,  citizens  and  residents 
of  Kentucky,  brought  by  a  resident  and  citi- 
zen of  the  state,  which  alleges  that  the  for- 
eign corporation  was  the  owner  of  a  railroad 
and  its  equipments,  and  that  the  domestic  cor- 
poration and  the  individuals  were  its  agents 
to  keep  the  same  in  safe  condition,  and  had 
undertaken  to  perform  such  duty,  and  had  as- 
sured plaintiff,  an  engineer,  that  they  had 
put  an  engine  in  good  repair,  when  they  knew 
that  it  was  out  of  repair,  thereby  causing 
injury  to  the  plaintiff,  states  a  cause  of  ac- 
tion jointly  against  the  foreign  and  domestic 
corporations  and  the  individuals,  and  the  for- 
eign corporations  cannot  remove  the  cause  to 
the  federal  courts  on  the  ground  of  diversity 
of  citizenship.  Ayles  v.  Southern  R.  Co., 
(1906)   121  Ky.  59,  88  S.  W.  1048. 

But  a  joint  action  in  a  state  court  against 
two  defendants  for  a  tort,  which  is  governed 
as  to  the  two  defendants  b^  different  statutes, 
fixing  different  grounds  of  liability  and  ad- 
mitting of  different  defenses,  is  separable  and 
is  removable  by  one  defendant,  where  the  nec- 
essary diversity  of  citizenship  exists  as  to 
such  defendant,  although  the  other  defendant 
may  beta  citizen  of  the  same  state  as  plain- 
tiff. Jackson  v.  Chicago,  etc.,  R.  Co.,  (C.  C. 
A.  1902)   178  Fed.  432. 

Though,  in  a  suit  against  two  or  more 
defendants  one  of  whom  is  a  nonresident, 
there  may  be  charges  of  concurrent  negli- 
gence against  all,  yet  if  there  be  also  a  dis- 
tinct charge  of  negligence  against  the  non- 
resident defendant  alone,  sufficient  in  and  of 
itself  to  constitute  a  cause  of  action,  the  case 
is  one  involving  a  separable  controversy  be- 
tween citizens  of  different  states,  and  is  there- 
fore removable  to  the  federal  courts.  Mc- 
Intyre  v.  Southern  R.  Co.,  (1904)  131  Fed. 
986. 

Where  the  plaintiff  alleged  the  death  of 
her  decedent  while  working  in  the  mill  of 
defendant  box  company,  a  foreign  corpora- 
tion, owing  to  the  latter's  failure  to  provide 
a  reasonably  safe  place  for  deceased  to  work, 
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in  that  such  company  was  required,  but  failed, 
to  provide  a  guarded  platform  over  its  shav- 
ing pit,  where  he  was  required  to  go  to 
open  the  pipes  leading  into  it,  and  that  while 
performing  such  work,  and  using  a  defective 
■tick  provided  by  defendant,  deceased  fell 
from  the  platform  by  reason  of  its  unguarded 
condition,  and  lost  his  life,  the  petition  al- 
leging also  that  defendant  K.,  a  resident  of 
the  same  state  as  plaintiff,  was  negligent  in 
failing  to  inspect  the  place  and  appliances, 
and  discover  and  report  any  defects  foimd 
therein  to  defendant  company,  it  was  held 
that  the  box  company  and  defendant  K.  were 
not  jointly  liable,  but  that  there  was  a  sepa- 
rable controversy  between  plaintiff  and  the 
box  company,  which  was  removable  to  the 
federal  court.  Marach  v.  Columbia  Box  Co., 
(1910)   170  Fed.  412. 

Action  against  master  and  servant  —  Re- 
moval allowed.  —  Where  the  petition  in  a 
joint  action  in  a  state  court  against  a  rail- 
road company  and  its  servant  to  recover  for 
a  personal  injury  alleges  facts  which  show 
that  the  corporation  is  charged  with  negli- 
gence solely  because  of  an  act  of  its  codefend- 
ant,  under  the  rule  of  respondeat  superior ,  it 
states  a  cause  of  action  which  is  several  and 
not  joint,  notwithstanding  a  general  aver- 
ment of  joint  negligence,  and  the  cause  in- 
volves a  separable  controversy  which  renders 
it  removable  by  such  company,  the  other  ju- 
risdictional facts  being  shown.  Atlantic 
Coast  Line  R.  Co.  r.  Bailey,  (1907)  151  Fed. 
891. 

Where  a  complaint  against  a  nonresident 
railway  company  and  certain  of  its  employees 
in  charge  of  the  train  by  which  deceased  was 
killed,  who  were  of  the  same  citizenship  as 
plaintiff,  alleged  that,  in  violation  of  the 
r^Jes  of  the  railway  company,  "defendants 
negligently,  wilfully,  and  maliciously,  by 
their  joint,  concurrent  acts/'  gave  certain  box 
cars  a  high,  unusual,  and  dangerous  rate  of 
speed,  uncoupled  them  from  the  engine, 
turned  a  switch,  and  permitted  them  to  roll 
down  a  steep  grade  over  a  crossing,  by  which 
plaintiff's  intestate  was  knocked  down  and 
killed ;  and  the  complaint  also  charged  defend- 
ants jointly  with  negligence  in  maintaining 
such  steep  grade  and  closely  adjoining  switch 
at  such  place,  in  not  providing  a  switchman 
at  the  crossing,  in  not  providing  a  brakeman 
in  charge  of  the  cars,  and  in  that  the  railway 
company's  employees  were  incompetent,  and 
that  they  were  retained  in  its  employ  with 
knowledge  that  they  were  accustomed  to  vio- 
late its  rules,  it  was  held  that  such  acts  of 
negligence  were  not  joint,  but  that  the  com- 
plaint alleged  a  separable  controversy  en- 
titling the  railway  company  to  remove  the 
cause  to  the  federal  courts.  Mclntyre  v. 
Sonthem  R.  Co.,  (1904)   131  Fed.  985. 

Where,  in  an  action  for  death  of  a  passen- 
ger, the  plaintiff  joined  the  railroad  company, 
a  nonresident  corporation,  with  certain  of  its 
employees,  operating  the  colliding  trains 
which  caused  the  accident,  who  were  of  the 
same  citizenship  as  plaintiff,  but  the  only 
negligence  averred  was  that  of  the  servants 
in  control  of  the  trains,  the  corporation's  lia- 
bility being  based  wholly  on  the  fact  that  the 


acts  of  the  servants  were  within  the  scope  of 
their  emplovments,  and  bound  the  company, 
it  was  held  that  the  complaint  did  not  charge 
a  joint  tort,  and  hence  the  corporation  was 
entitled  to  remove  the  cause  to  the  federal 
court.  Sessions  t*.  Southern  Pac.  Co.,  (1904) 
134  Fed.  313. 

In  an  action  for  injuries  to  a  servant, 
plaintiff  sued  defendant  company,  a  nonresi- 
dent, and  B.,  a  resident,  who  was  plaintiff's 
superintendent.  The  corporation's  liability, 
if  any,  was  based  on  its  negligence  in  provid- 
ing a  defective  appliance,  or  because  of  B.'s 
negligence  in  directing  plaintiff  to  pour  iron 
into  the  mould  known  to  him  to  be  defective. 
It  was  held  that  the  liability  of  B.  and  the 
corporation  was  not  joint,  but  severable  as  to 
each,  and  that  the  cause  was  therefore  re- 
movable. Evansberg  v.  Insurance  Stove,  etc., 
Co.,  (1908)   168  Fed.  1001. 

Where  the  petition  against  a  railroad  com- 
pany and  an  individual  for  death  of  an  em- 
ployee of  the  company  and  the  petition  of  the 
company  for  removal  of  the  cause  show  that 
the  individual  defendant,  a  resident  of  the 
state,  is  a  mere  employee  of  the  company, 
against  whom  no  recovery  can  be  had  under 
the  statute  on  which  the  action  is  based,  so 
that  there  is  no  joint  liability,  the  mere  sub- 
sequent allegation  in  plaintiff's  petition  that 
**  defendants  "  negligently  did  certain  things, 
is  ineffective  to  prevent  the  company,  a  non- 
resident, from  removing  the  cause  to  the  fed- 
eral court,  Chicago,  etc.,  R.  Co.  v.  Stepp, 
(1907)  151  Fed.  908.  See  also  Slaughter  v, 
Nashville,  etc.,  R.  Co.,  (1906)  91  S.  W.  744, 
28  Ky.  L.  Rep.  1195. 

A  plaintiff  corporation  instituted  suit 
against  defendant  railroad  company,  a  non- 
citizen,  and  against  the  railroad  company's 
engineer,  a  citizen  of  the  same  state  as  plain- 
tiff, alleging  the  burning  of  plaintiff's  ware- 
house by  the  joint  negligence  of  the  railroad 
company  and  the  engineer,  and  that  the  iire 
was  caused  by  the  engineer's  operation  of  an 
engine  equipped  with  an  improper  spark  ar- 
rester, also  alleging  that  the  engineer  was 
negligent  in  handling  the  engine  at  the  time 
and  place  alleged,  so  as  to  cause  a  great  and 
unnecessary  amount  of  sparks  to  be  emitted. 
It  was  held  that  the  engineer  was  not  a  neces- 
sary party  to  the  determination  of  the  con- 
troversy between  plaintiff  and  the  railroad 
company,  the  substantial  defendant,  since,  if 
the  locomotive  had  been  equipped'  with  a 
proper  spark  arrester,  no  conduct  of  the  en- 
gineer could  have  caused  the  emission  of  suffi- 
cient sparks  to  cause  a  fire;  and  hence  the 
controversy  between  the  plaintiff  and  the  rail- 
road company  was  severable  and  removable 
to  the  federal  courts.  Bainbridge  Grocery  Ck>. 
1?.  Atlantic  Coast  Line  R.  Co.,  (1910)  182 
Fed.  276.       ' 

Where  the  petition  in  an  action  against  a 
railroad  company  and  an  engineer  of  one  of 
the  trains  for  negligently  causing  the  death 
of  plaintiff's  intestate  is  based  on  the  Iowa 
statute  giving  a  right  of  action  for  wrongful 
death,  which  has  never  been  construed  by  the 
courts  of  the  state  to  create  a  joint  liability 
in  such  cases,  and  alleges  acts  of  negligence 
on  the  part  of  the  railroad  company  with 


1289 


▼•1.  lY,  p.  818,  Me.  8. 


JUDICIARY. 


▼ol.  IV,  p.  818,  Ma  8. 


which  its  eoikfendant  had  no  concern,  and 
-which  are  essential  to  make  out  a  cause  of 
action  under  the  state  law,  a  separable  con^ 
troversy  is  disclosed,  and  the  cause  is  remov- 
able on  petition  of  the  railroad  company 
showing  diversity  of  citizenship,  and  alleging 
that  the  joinder  of  defendants  was  for  the 
fraudulent  purpose  of  preventing  a  removal. 
Henry  o.  Illinois  Cent  R.  Co.,  (1908)  132 
Fed.  715. 

If  the  complaint  against  a  nonresident  cor- 
poration and  its  alleged  resident  foreman 
does  not  charge  a  joint  liability,  it  will  not 
preclude  removal  by  the  nonresident  defend- 
ant Shaver  v.  Pacific  Coast  Condensed  Milk 
Co.,  (1911)   185  Fed.  316. 

RemowX  denied,  —  A  suit  in  which  plain- 
tiff, in  good  faith,  has  joined  as  for  a  joint 
liability  in  tort  a  foreign  railway  corporation 
and  certain  of  its  resident  employees  whose 
negligence  caused  the  injury  complained  of, 
is  not  removable  to  a  federal  Circuit  Court 
as  presentine  a  separable  controversy  between 
the  plaintiff  and  the  corporate  defendant. 
Southern  R.  Co,  v.  Miller,  (1910)  217  U.  S. 
209,  30  S,  Ct.  450,  54  U.  S.  (L.  ed.)  732,  o/- 
firwfing  (1908)  3  Ga.  App.  410,  59  S.  E> 
1115;  Roberts  v.  Shelby  Steel  Tube  Co., 
(1904)  131  Fed.  729,  65  C.  C.  A.  589;  Louis- 
ville, etc.,  R*  Co.  t*.  Roberts,  (Ga.  1911)  71 
S.  E.  425. 

Where  a  nonresident  mining  corporation 
and  its  local  foreman  in  charge  were  joined  as 
defendants  in  an  action  by  a  miner  for  per- 
sonal injuries,  and  the  complaint  alleged  that 
the  foreman  knew  of  the  unsafe  condition  of 
the  stope  where  plaintiff  was  injured,  and 
negligently  permitted  such  condition  to  exist, 
and  also  charged  that  the  stope  was  by  neg- 
ligence in  mining  rendered  unsafe,  and  was 
negligently  maintained  in  such  condition  un- 
der the  direction  of  the  corporation's  superin- 
tending officers  and  with  its  knowledge  and 
consent,  it  was  held  that  the  complaint 
charged  concurrent  acts  of  negligence  against 
defendants,  and  did  not  present  a  separable 
controversy,  so  as  to  entitle  the  corporation 
to  remove  the  cause  to  the  federal  court. 
Stratton  Cripple  Creek  Min.,  etc.,  Co.  r.  Elli- 
son, (1908)  42  Colo.  498,  94  Pac.  303. 

In  an  action  against  a  master  for  wilful 
tort  committed  by  his  servant  in  his  employ- 
ment, the  servant  is  a  proper  party,  and  the 
case  is  not  removable  to  the  United  States 
court  on  the  theory  that  be  is  a  sham  defend- 
ant. Able  V.  Southern  R.  Co.,  (1906)  73  S. 
C.  173,  52  S.  E.  962. 

That  an  action  for  causing  death,  against 
a  railroad  company,  and  a  conductor  and 
brakeman  in  its  employ,  is  based  as  against 
the  railroad  company  on  a  local  statute  pro; 
viding  that  every  railroad  company  shall  be 
liable  for  damages  inflicted  on  passengers, 
while  the  liability  of  the  employees  is  for  neg- 
ligence u^der  the  common  law,  does  not  pre- 
sent t  separable  controversy  so  as  to  entitle 
the  railroad  to  removal  of  the  cause.  Painter 
V,  Chicago,  etc.,  R.  Co.,  (1909)  177  Fed.  517; 
Schwyhart  p.  Barrett,  (Mo.  1910)  130  S.  W. 
388. 

In  Taylor  v.  Southern  R.  Co.,  (1910)  178 
Fed,  380,  it  appears  that  the  plaintiff,  a  rail- 


road bridge  hand,  was  injured  while  at  work 
on  one  of  its  bridges  by  an  alleged  defective 
scaffold  on  which  he  was  directed  to  work. 
He  joined  the  railroad  company,  a  citizen  and 
resident  of  another  state,  and  his  foreman, 
who  was  a  resident  and  citizen  of  the  same 
state  as  plaintiff,  in  which  an  action  for  his 
injuries  was  brought,  alle^ng  that  while  he 
was  absent  from  work  the  foreman  had  placed 
a  plank  on  the  side  of  the  bridge  below  the 
tracks  to  be  used  as  a  scaffold,  without  nail- 
ing it  to  the  sills  of  the  bridge,  and  that  after 
his  return  he  was  directed  by  the  foreman  to 
tie  a  rope  to  the  plank  so  that  it  might  be 
lifted  to  the  trestle,  and  while  attempting 
to  do  so  the  plank  tilted  over  the  end  of  the 
sills,  throwing  plaintiff  to  the  ground  below. 
It  was  held  that  the  complaint  stated  a  cause 
of  action  against  the  railroad  company  for 
failing  to  furnish  a  safe  place,  and  an  action 
against  the  foreman  for  misfeasance,  and  that 
the  cause  was,  therefore,  not  removable. 

Where  the  plaintiff  brought  suit  for  the 
death  of  his  intestate  against  the  defendant 
railroad  company  and  the  engineer  and  con- 
ductor of  the  train  by  which  deceased  was 
killed,  both  of  whom  were  of  the  same  citizen- 
ship as  plaintiff;  and  the  declaration  alleged 
negligence,  consisting  of  a  failure  to  warn 
deceased  that  the  track  where  deceased  was 
directed  to  work  was  defective,  and  that  the 
operatives  of  the  train  negligently  moved  the 
same  before  deceased  came  out  from  between 
certain  cars  which  he  was  engaged  in  coup- 
ling; and  also  alleged  that  "  said  neglisenceof 
the  corporate  defendant  was  done  By  and 
through  its  servants  (to  wit,  the  conductor 
and  engineer),  and  was  the  joint  negligence 
of  all  the  defendants,  and  that  the  injuries 
and  death  suffered  by  plaintiff's  intestate 
were  the  true  and  proximate  result  of  the 
combined  joint  and  concurrent  negliffenoe  of 
the  corporate  defendant  and  its  codefendants 
then  in  its  service,"  it  was  held  that  the 
declaration  stated  a  cause  of  action  for  a 
joint  tort  committed  by  all  of  the  defendants, 
and  that  the  railroad  company,  whose  citizen- 
ship alone  was  diverse,  was  therefore  not  en- 
titled to  remove  the  cause  to  the  federal 
court.  Louisville,  etc.,  R.  Co.  r.  Vincent, 
(1906)   116  Tenn.  317,  95  S.  W.  179. 

An  action  in  a  state  court  against  a  ser- 
vant of  a  railroad  and  the  railroad  jointly, 
for  the  negligence  of  the  servant,  and  where 
any  liability  of  the  company  was  under  the 
principle  of  respondeat  superior,  the  servant 
being  a  citizen  of  the  state,  and  the  railroad 
a  corporation  of  another  state,  is  not  remov- 
able to  the  federal  court.  Lanning  v,  Chi- 
cago G.  W.  R.  Co.,  (1906)  196  Mo.  647,  94 
S.  W.  491. 

Where,  in  an  action  for  wrongful  death  of 
plaintiff's  intestate,  the  complaint  joined  the 
ooemployee  by  whose  alleged  negligence  plain- 
tiff's intestate  was  killed,  whose  citizenship 
was  the  same  as  that  of  plaintiff,  with  de- 
cedent's employer,  which  was  a  foreign  cor- 
poration, and  alleged  that  sitch  corporation 
was  negligent  in  supplying  an  electric  crane 
which  was  not  equipped  with  good  and  suffi- 
cient brakes  or  other  appliances  by  which  it 
might  be  controlled,  in  consequence  of  which 
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an  iron  beam  being  carried  by  the  crane  came 
in  contact  with  other  beams  on  the  shop  floor, 
causing  them  to  fall  on  deceased,  and  that 
the  corporation  was  also  negligent  in  causing 
the  crane  to  be  operated  by  a  young,  in- 
experienced, and  unskilful  boy,  who  was  al- 
leged to  have  operated  the  crane  so  negli- 
gently as  to  permit  the  beam  being  carried 
to  swing  against  the  other  beams  and  cause 
them  to  fall,  etc.,  it  was  held  that  the  com- 
plaint alleged  a  joint  and  not  a  separable 
controversy  against  such  defendants.  Ameri- 
can Bridge  Co.  t*.  Hunt,  (1904)  130  Fed.  302, 
64  C.  C.  A.  648. 

Joinder  to  prevent  removaL  —  A  case  in 
which  the  plaintiff,  in  good  faith,  has  elected 
to  sue  jointly  in  tort  a  corporation  and  its 
serrants  whose  misconduct  caused  the  injury 
complained  of,  does  not,  even  though  such 
joinder  may  have  been  made  for  the  purpose 
of  preventing  removal,  present  a  separable 
controversy  feween  the  plaintiff  and  the  cor- 
poration which  can  be  removed  from  a  state 
to  a  federal  Circuit  Court  without  regard  to 
the  citizenship  of  the  individual  defendants. 
Alabama  6.  S.  R.  Co.  t*.  Thompson,  (1906) 
200  U.  S.  206,  26  S.  Ct.  161,  50  U.  S.  (L.  ed.) 
441;  Louisville,  etc.,  R.  Co.  r.  Gollihur, 
(1907)  40  Ind.  App.  480,  82  N.  E.  492: 
Hough  r.  Southern  R.  Co.,  (1907)  144  N.  C. 
692,  57  S.  E.  469;  Louisville,*  etc.,  R.  Co.  v. 
Vincent,  (1906)  116  Tenn.  317,  95  S.  W.  179. 

In  an  action  against  a  railway  company 
and  its  train  dispatcher  and  others  for  the 
killing  of  plaintiff's  intestate,  it  is  not  ma- 
terial that  the  train  dispatcher  was  joined 
as  a  party  for  the  sole  purpose  of  preventing 
a  rcTpoval  of  the  cause  for  the  railway  com- 
pany to  the  federal  court,  nor  as  to  the  mo- 
tive for  bringing  a  joint  action  against  the 
defendants,  unless  they  were  illegally  joined. 
Hough  V.  Southern  R.  Co.,  (1907)  144  N.  C. 
692,  57  S.  E.  469. 

Where,  in  a  suit  for  the  death  of  a  railroad 
employee,  the  plaintiff  had  a  good  cause  of 
action  for  a  joint  tort  against  the  railroad 
company  and  against  certain  of  its  servants, 
whose  citizenship  was  the  same  as  plaintiff^s, 
it  was  held  to  be  immaterial  to  the  railroad 
company's  right  to  remove  the  cause  to  the 
federal  court,  because  its  citizenship  was  di- 
verse., that  the  plaintiff  joined  the  resident 
defendants  for  the  purpose  of  avoiding  fed- 
eral jurisdiction.  Louisville,  etc.,  R.  Co.  r. 
Vincent,  (1906)  116  Tenn.  317,  96  S.  W. 
179. 

Where  the  plaintiff  in  a  negligence  action 
against  a  railroad  and  its  employee,  which 
action  is  both  joint  and  separable,  elects  to 
make  it  joint,  the  defendants  cannot  make  it 
separable  for  the  purpose  of  removal  from  a 
state  to  a  federal  court,  although  the  purpose 
of  suing  defendants  jointly  was  to  prevent 
the  removal,  since  the  motive  of  a  person  as- 
serting a  right  is  immaterial.  Louisville, 
etc..  R.  Co.  V,  Gollihur,  (1907)  40  Ind.  App. 
480,  82  N.  E.  492. 

Under  a  state  statute  authorizing  the  main- 
tenance of  a  joint  action  against  a  corpora- 
tion and  its  servant  for  death  resulting  from 
^he  negligence  of  a  servant,  such  action  is 
not  removable  to  the  federal  courts  because  of 


diverse  citizenship  between  the  plaintiff  and 
the  corporation.  Cincinnati,  etc.,  R.  Co.  v. 
Bohon,  (1906)  200  U.  S.  221,  26  S.  Ct.  166, 
50  U.  S.  (L.  ed.)  448,  affirming  (Ky.  1904) 
83  S.  W.  580;  Clinger  r.  Chesapeake,  etc.,  R. 
Co.,  (1908)  128  Ky.  736,  109  S.  W.  315; 
Illinois  Cent.  R.  Co.  v.  Leisure,  (1906)  90 
S.  \V.  269,  28  Ky.  L.  Rep.  768;  Illinois  Cent. 
R.  Co.  r.  Cane,  ( 1906)  90  S.  W.  1061,  28  Ky. 
L.  Rep.  1018;  Dudley  v.  Illinois  Cent.  R.  Co., 
(1906)  96  S.  W.  835,  20  Ky.  L.  Rep.  1029. 

Condemnation  proceedings  —  Removal  al- 
lowed. —  In  a  proceeding  in  a  state  court  by 
a  railroad  company  to  condemn  right  of  way, 
in  which  the  owners  of  different  parcels  of 
land  are  joined  as  permitted  by  a  local  stat- 
ute, which  provides  that  such  owners  may  be 
joined  or  proceeded  against  separately,  there 
is  a  separable  controversy  between  the  peti- 
tioner and  the  owner  or  owners  of  each  tract, 
and,  where  all  those  defendants  owning  or 
having  any  interest  in  certain  tracts  are  citi- 
zens of  other  states,  and  have  no  interest  in 
any  other  tract,  they  may  remove  the  cause 
as  to  them  into,  the  federal  court,  where  the 
amount  in  controversy  is  suffielent.  Deep- 
water  R.  Co.  p.  Western  Pocahontas  Coal, 
etc.,  Co.,  (1907)  152  Fed.  824. 

A  proceeding  by  a  railroad  company  to  con- 
demn a  right  of  way  under  a  local  statute 
against  a  number  of  defendants  owning  land 
in  severalty,  presents  a  separable  controversy 
with  respect  to  each  owner,  and  is  removable 
by  a  defendant  who  is  a  citizen  of  another 
state,  where  the  requisite  amount  is  involved 
to  give  the  federal  court  jurisdiction.  South 
Dakota  Cent.  R.  Co.  r.  Chicago,  etc.,  R.  Co., 
(1905)   141  Fed.  578,  73  C.  C.  A.  176. 

Removal  denied,  —  An  action  in  a  state 
court  to  condemn  right  of  way  over  a  tract 
of  land,  the  fee  of  which  is  owned  by  a  de- 
fendant who  is  a  citizen  of  the  same  state  as 
plaintiff,  does  not  involve  a  separable  contro- 
versy between  plaintiff  and  a  nonresident  de- 
fendant, joined  as  having  a  leasehold  interest 
in  all  or  a  part  of  the  tract,  which  entitles 
the  latter  to  remove  the  cause  into  a  federal 
court,  although  he  may  be  entitled  to  a  sepa- 
rate award  of  compensation^  covering  his  in- 
terest. Oroville,  etc.,  R.  Co.  r.  Leggett, 
(1908)    162  Fed.  571. 

Where  it  appears  from  the  record  in  a  pro- 
ceeding in  a  state  court  to  condemn  land  that 
the  equitable  title  to  the  land  is  in  a  de- 
fendant who  is  a  citizen  of  the  state,  while 
the  legal  title  Is  in  another  defendant  who  is 
a  citizen  of  another  state,  there  is  no  sepa- 
rable controversy  between  the  plaintiff  and 
the  nonresident  defendant,  which  entitles  the 
latter  to  remove  the  cause.  Helena  Power 
Transmission  Co.  r.  Spratt,  (1906)  146  Fed. 
310. 

Under  the  statutes  of  New  Jersey,  which 
provide  for  making  a  mortgagee  a  party  to  a 
proceeding  for  the  condemnation  of  land  for 
public  use,  both  owner  and  mortgagee  are  in- 
dispensable parties  and  interested  in  the  same 
questions,  and  the  cause-  is  not  removable  by 
the  owner,  on  the  ground  of  diversity  of  citi- 
zenship, where  the  mortgagee  is  a  citizen  of 
the  same  state  as  the  petitioner,  and  it  is 
immaterial    that   the   owner    alone    appealed 
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from  the  award.    Fishblatt  f.  Atlantic  City, 
(1909)   174  Fed.  196. 

In  a  condemnation  proceeding  instituted  by 
a  railroad  company,  by  the  filing  of  a  petition 
in  a  Circuit  Court  of  the  state  against  numer- 
ous property  owners,  under  a  statute  which 
provides  for  a  hearing  as  to  the  petitioner's 
right  to  condemn,  and,  if  such  right  is  sus- 
tained, for  the  appointment  of  a  commission, 
which,  on  request  of  the  company  or  the 
owner,  shall  appraise  any  piece  of  the  prop- 
erty described,  from  which  appraisal  an  ap- 
peal may  be  taken  to  the  court,  and  tried  to 
a  jury  as  in  ordinary  law  actions,  it  was  held 
that  there  is  a  single  controversy  only  pre- 
sented as  to  the  right  to  condemn,  to  be  de- 
termined between  the  petitioner,  on  one  side, 
and  all  of  the  parties  joined  as  defendants, 
on  the  other;  and  the  mere  fact  that  a  de- 
fendant is  the  owner  of  a  part  of  the  lands 
sought  to  be  taken  in  severalty  does  not 
create  a  separable  controversy  between  him 
and  the  petitioner,  which  entitles  him  to  re- 
move the  proceeding  into  a  federal  court  on 
the  ground  of  diversity  of  citizenship.  Per- 
kins r.  Lake  Superior,  etc.,  R.  Co.,  (1905) 
140  Fed.  906. 

Actions  agftinst  lessor  and  lessee  of  railroad 
—  Removal  allouced.  —  The  declaration  of  an 
action  in  a  state  court  by  an  employee  of  a 
railroad  company  which  is  a  citizen  of  an- 
other state,  operating  a  railroad  under  a 
lease  from  a  local  company,  against  both 
lessor  and  lessee,  to  recover  for  personal  in- 
juries alleged  to  have  resulted  solely  from 
the  negligence  of  the  lessee  in  operating  a 
train  with  improper  and  defective  equipment, 
does  not  state  a  joint  cause  of  action  against 
the  defendants,  but  a  single  cause  of  action 
against  the  lessee  alone,  and  the  action  is  re- 
movable by  such  defendant.  Curtis  v.  Cleve- 
land, etc.,  R.  Co.,  (1905)  140  Fed.  777. 

Removal  denied.  —  A  case  in  which  plain- 
tiff has  elected  to  sue  jointly  in  tort  a  non- 
resident lessee  railroad  company  operating  a 
road,  and  its  resident  corporate  lessor,  under 
a  cause  of  action  arising  in  the  state,  cannot 
be  removed  to  a  federal  Circuit  Court  as  pre- 
senting a  separable  controversy.  Chicago, 
etc.,  R.  Co.  V.  Willard,  (1911)  220  U.  S.  413, 
81  S.  Ct.  460,  55  U.  S.  (L.  ed.)  521,  affirming 
(1908)  165  Fed.  181,  91  C.  C.  A.  215. 

A  petition  alleging  that  a  resident  defend- 
ant, a  sawmill  corporation,  was  using  by  per- 
mission the  tracks  of  a  railroad  defendant 
to  haul  logs,  that  the  railroad  ran  through 
a  certain  city,  and  that  it  was  the  duty  of 
both  defendants  in  approaching  the  crossings 
of  a  street  to^signal,  that  plaintiff  was  driv- 
ing at  such  crossing  and  by  attempting  to 
cross  was  damaged  by  the  negligence  of  both 
defendants  in  failing  to  signal  or  ring  the 
bell  of  the  engine,  that  the  drawgates  were 
not  down,  and  it  was  negligence  in  both 
defendants  not  to  lower  the  drawgates,  and 
that  it  was  the  custom  and  duty  of  defend- 
ants, to  cause  the  gates  to  be  lowered,  states 
a  cause  of  action  against  both  defendants,  so 
that  the  nonresident  defendants  cannot  re- 
move the  ease  as  a  separable  controversy. 
Atlantic  Coast  Line  R.  Co.  v.  Bryant,  (1910) 
7  6a.  App.  703,  707,  67  S.  E.  1049,  1051. 


In  an  action  by  a  widow  to  recover  the 
statutory  penal  sum  for  the  ^eath  of  her  hus- 
band, against  a  foreign  railroad  corporation 
and  against  a  domestic  terminal  railroad 
company,  the  complaint  alleged  that  a  train 
belonging  to  the  foreign  corporation,  while 
running  over  the  tracks  of  the  domestic  cor- 
poration, ran  over  decedent,  the  train  having 
been  running  at  an  unlawful  rate  of  speed, 
and  the  operatives  having  failed  to  give  the 
warning  signals  required  by  law,  and  that, 
under  the  traffic  agreement  between  the  cor- 
porations, the  operatives  of  the  train  were, 
though  in  the  employ  of  the  foreign  corpora- 
tion, subject  to  the  orders  and  directions  of 
the  domestic  corporation;  and  it  was  held 
that  an  application  to  remove  the  cause  to  the 
federal  court  on  the  ground  that  the  cause 
of  action  so  far  as  the  foreign  corporation 
was  concerned  was  separable,  and  that  the 
domestic  corporation  was  fraudulently  joined, 
was  properly  denied.  Johnson  f?.  St.  Joseph 
Terminal  R.  Co.,  (1907)  203  Mo.  381,  101  S. 
W.  641. 

A  joint  action  brought  in  a  state  court  of 
Illinois  against  a  lessor  and  a  lessee  railroad 
company  to  recover  for  a  personal  injury  in- 
curred in  the  operation  of  the  road,  in  which 
joint  negligence  and  liability  are  charged,  is 
not  removable  by  the  lessee  on  the  ground 
that  it  is  a  foreign  corporation  and  in  the 
exclusive  use  and  operation  of  the  railroad 
and  alone  liable,  if  there  is  any  liability,  for 
the  injury  complained  of,  and  that  its  co- 
defendant,  a  resident  corporation,  was  fraudu- 
lently joined,  in  view  of  the  established  rule 
in  Illinois  which  authorized  the  joinder  and 
joint  recovery  in  such  cases  in  the  state 
courts.  Willard  r.  Chicago,  etc.,  R.  Co.,  (C. 
C.  A.  1908)   165  Fed.  181. 

Priority,  of  liens.  —  A  separable  controversy 
exists,  removable  from  a*  state  court  to  a  fed- 
eral court  by  a  foreign  corporation,  joined 
as  a  party  defendant  to  a  suit  to  foreclose  a 
mortgage,  where  both  mortgagor  and  mort- 
gagee, who  are  citizens  of  the  state,  unite  in 
attacking  the  validity  of  a  prior  mortgage 
in  favor  of  such  corporation  on  the  ground 
that  it  was  doing  business  without  complying 
with  the  state  laws,  and  that  the  note  secured 
thereby  embraced  charges  exacted  because  of 
an  illegal  combination  in  restraint  of  trade. 
Fritzlen  r.  Boatmen's  Bank,  (1909)  212  U.  S. 
364,  29  S.  Ct.  366,  63  U.  S.  (L.  ed.)  551,  af- 
firming (1907)  75  Kan.  479,  89  Pac.  915. 

In  a  suit  by  a  judgment  creditor  against 
the  debtor  and  a  lien  creditor,  a  prayer  for 
the  subjection  of  the  property  of  the  defend- 
ant debtor  to  the  plaintiffs'  judgment  does 
not  make  a  separable  controversy  between 
plaintiffs  and  the  nonresident  creditor  defend- 
ant, so  as  to  authorize  removal  to  the  United 
States  court  on  the  ground  of  diverse  citizen- 
ship. Palmer  v.  Inman,  (1905)  122  6a.  226, 
50  S.  E.  86. 

In  an  action  against  a  principal  and  his 
surety  on  a  bond  or  other  obligation,  there 
is  no  separable  controversy  such  as  will  en- 
title one  defendant  to  remove  the  cause.  Mu- 
tual Reserve  Fund  L.  Assoc,  f.  Farmer, 
(1896)   77  Fed.  929,  23  C.  C.  A.  574. 

But  where  plaintiff,  an  alien,  sued  defend- 
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ant  guaranty  company,  a  nonresident  corpo- 
ration, on  a  fidelity  bond,  in  which  the  only 
objigation  of  the  principal  was  to  hold  the 
guaranty  company  harmless  from  any  liabil- 
ity on  the  bond,  and  in  the  same  action  the 
plaintiff  sought  to  hold  the  principal  liable 
for  the  embezzlement  for  which  action  was 
brought  on  the  bond,  it  was  held  that  the 
controversy  between  plaintiff  and  the  guar- 
anty company  was  separable  from  that  be- 
tween it  and  the  principal  on  the  bond  and 
removable  to  the  federal  courts,  regardless 
of  the  citizenship  of  the  principal,  who  was 
a  resident  of  the  state  where  the  action  was 
brought.  Iowa  Lillooet  Gold  Min.  Co.  r. 
Bliss,   (1006)    144  Fed.  446. 

Bjectment.  —  A  plaintiff  in  ejectment  has 
the  right  to  join  a  lessee  in  possession,  hav- 
ing a  leasehold  estate  and  an  equity  for  im- 
provements made,  and  the  lessor,  so  as  to 
conclude  both  by  one  judgment;  and,  having 
such/ right,  one  of  the  defendants  so  joined 
cannot  make  the  controversy  separable,  nor 
remove  the  cause,  where  the  other  defendant 
and  plaintiff  are  citizens  of  the  same  state. 
Cleveland  r.  Cleveland,  etc.,  R.  Co.,  (1906) 
147  Fed.  171,  77  C.  C.  A.  467,  reveratn^ 
(1890)  03  Fed.  113. 

An  action  of  txMpass  to  try  title  brought 
in  a  Texas  court  under  a  statute  of  that 
state,  in  which  different  persons,  each  claim- 
ing title  to  the  same  tract  of  land,  are  made 
parties,  and  answer  setting  up  their  respec- 
tive claims,  some  of  said  defendants  as  well 
as  the  plaintiff  being  citizens  of  the  state 
while  others  are  citizens  of  another  state, 
does  not  involve  a  separable  controversy  be- 
tween citizens  of  different  states  which  ren- 
ders it  removable  by  a  nonresident  defendant. 
Lomax  v.  Foster  Lumber  Co.,  (C.  C.  A.  1900) 
174  Fed.  059. 

In  a  suit  for  an  undivided  half  interest  in 
a  aini^  tract  of  land  alleged  to  be  wrong- 
fully withheld  by  the  two  defendants,  there  is 
no  separable  controversy,  so  as  to  allow  re- 
moval to  the  federal  Circuit  Court,  though 
the  citizenship  of  plaintiffs  and  of  only  one 
of  defendants  is  adverse.  Knight  t?.  Lutcher, 
etc.  Lumber  Co.,  (1005)  136  Fed.  404,  60  C. 
C.  A.  248. 

Suit  by  or  against  stockholden.  —  A  bill 
by  a  stockholder  of  a  railroad  company 
against  the  company,  its  resident  officers,  and 
directors,  certain  bondholders  and  the  trus- 
tee in  a  mortgage  securing  a  new  issue  of 
bonds  to  be  exchanged  with  a  large  bonus  of 
stock  for  the  old  bonds  of  the  company,  pray- 
ing that  such  exchange  be  adjudged  illegal 
and  vXtra  ijirea  and  that  the  original  status 
be  restored,  and  alleging  that  such  exchange 
was  effected  through  a  confederacy  of  certain 
of  the  defendants  for  their  own  benefit  and 
to  the  injury  of  the  stockholders,  states  a 
joint  cause  of  action,  and  the  cause  is  not 
removable  by  the  company,  which  is  a  for- 
eign corporation,  on  the  ground  of  separable 
controversv,  where  the  other  defendants  are 
citizens  of  the  state.  Pollitz  v.  Wabash  R. 
Co.,  (C.  C.  A.  1010)  176  Fed.  333,  reversing 
(1000)   167  Fed.  145. 

In  a  suit  in  equity  brought  in  a  state  court 
on  behalf  of  all  the  creditors  of  an  insolvent 


bank  in  Colorado  against  a  number  of  stock- 
holders to  enforce  their  double  liability  under 
the  Colorado  statute,  by  requiring  them  each 
to  pay  the  full  amount  of  such  liability  to  a 
master,  to  be  applied  pro  rata,  together  with 
such  sums  as  may  be  collected  from  other 
stockholders,  on  the  debts  of  the  bank  —  the 
remainder,  if  any,  to  be  returned  to  defend- 
ants—  there  is  no  separate  controversy  with 
a  single  defendant  which  entitles  him  to  re- 
move the  cause  into  a  federal  court.  Miller 
r.  Clifford,  (1004)  133  Fed.  880,  67  C.  C.  A. 
52,  5  L.  R.  A.  N.  S.  40. 

Foreclosure  suits.  —  Clianges  in  the  plead- 
ings in  an  action  to  foreclose  a  mort^rage  after 
the  cause  has  been  remanded  to  the  state 
court  whence  it  had  been  removed,  which 
show  the  untruth  of  the  averment  in  the  peti- 
tion of  the  "junior  character  of  another  mort- 
gage held  by  a  foreign  corporation  which  was 
made  a  party  defendant,  and  the  existence  of 
a  separable  controversy  between  such  cor- 
poration and  the  other  parties,  who  are  all 
citizens  of  the  state,  are  sufficient  to  justify 
the  granting  of  a  second  application  for  re- 
moval. Fritzlen  v.  Boatmen's  Bank,  (1000) 
212  U.  S.  364,  20  S.  Ct.  366,  53  U.  S.  (L.  ed.) 
561,  affirming  (1007)  75  Kan.  470,  80  Pac. 
015. 

Where  a  bill  against  numerous  defendants 
for  the  foreclosure  of  a  mortgage  alleged  that 
certain  property  nominally  owned  by  a  de- 
fendant other  than  the  mortgagor  was  within 
the  complainant's  mortgage,  under  a  clause 
covering  after-acquired  property,  in  which 
claim  some,  but  not  all,  of  the  defendants 
were  interested,  it  was  held  that  such  claim 
created  a  separable  controversy,  which  ren- 
dered the  cause  removable  by  the  defendant 
claiming  ownership  of  the  property,  the  requi- 
site diversity  of  citizenship  being  shown  be- 
tween the  parties  interested  therein.  New 
England  Water  Works  Co.  v.  Farmers'  L.  k 
T.  Co.,  (1005)   136  Fed.  521,  60  C.  C.  A.  207. 

It  being  necessary  to  join,  in  a  suit  to  fore- 
close a  mortgage,  persons  against  whom  the 
plaintiff  desires  personal  judgment,  there  is 
not  a  separable  controversy  between  the  plain- 
tiff and  t'he  owner  of  the  land,  for  the  purpose 
of  removal  to  tlie  federal  court.  U.  S.  Mort- 
gage Co.  V.  McClure,  (1002)  42  Ore.  100,  70 
Pac.  543,  icrit  of  error  dismissed  (1004)  107 
U.  S.  624,  25  S.  Ct.  708,  40  U.  S.  (L.  ed.) 
Oil. 

In  a  suit  by  a  purchaser  to  enforce  specific 
performance  of  a  contract  for  the  sale  of 
lands,  against  the  vendor  and  grantees  to 
whom  he  conveyed  the  land  subsequent  to  the 
contract  with  complainant  but  before  it  was 
recorded,  there  is  a  separate  controversy  with 
such  grantees,  involving  their  right  to  hold 
the  land  as  against  the  complainant,  which 
gives  them  the  right  to  remove  the  cause, 
where  they  are  nonresidents  and  the  requisite 
amount  is  involved.  Elkins  t?.  Howell,  (1005) 
140  Fed.  157. 

In  a  suit  by  a  purchaser  \o  enforce  specific 
performance  of  a  contract  for  the  sale  of  land 
against  the  vendor,  and  a  grantee  to  whom  he 
conveyed  the  land  subsequent  to  the  con- 
tract with  complainant,  but  before  it  was  re- 
corded, there  is  a  separate  controversy  with 
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such  grantee  Involving  his  right  to  hold  the 
land  as  against  the  complainant,  which  gives 
him  the  right  to  remove  the  cause  where  he  is 
a  nonresident  and  the  requisite  amount  is  in- 
volved. Wheeling  Creek  Gas,  etc.,  Co.  v. 
Elder,  11909)  170  Fed.  216. 

&  How  Sepababub  CoNTBO\nBRSY  Made  to 

Appeaa. 

From  pleadings  at  time  of  filing  petition. 
—  The  question  w^hether  there  is  a  separable 
controversy  warranting  a  removal  of  a  cause 
must  be  determined  by  the  state  of  the  plead- 
ings and  the  record  of  the  case  at  the  time  of 
the  application  for  removal,  and  not  by  the 
allegations  of  the  petition  ther-efor,  or  the 
subsequent  proceedings  which  may  be  had 
in  the  Circuit  Court.  American  Bridge  Co. 
V.  Hunt,  (1904)  130  Fed.  302,  64  C.  C.  A. 
548;  Laden  t\  Meek,  (1904)  130  Fed.  877,  65 
C.  C.  A.  301 ;  Cleveland  t*.  Cleveland,  etc.,  R. 
Co.,  (1906)  147  Fed.  171,  77  C.  C.  A.  467, 
reversing  (1899)  93  Fed.  113;  Oroville,  etc., 
R.  Co.  f.  Leggett,  (1908)   162  Fed.  571. 

On  an  application  for  the  removal  of  a 
cause  to  the  federa,l  court,  the  question 
whether  there  is  a  separable  controversy  be- 
tween plaintiff  and  each  defendant  which 
"Will  warrant  a  removal  is  to  be  determined  by 
the  condition  of  the  record  in  the  state  court 
at  the  time  of  tlie  filing  of  the  petition  to 
remove,  independent  of  the  allegations  of  such 
petition  or  in  the  affidavit  of  petitioner,  un- 
less petitioner  both  alleges  and  proves  that 
defendants  were  wrongfully  made  joint  de- 
fendants for  the  purpose  of  preventing  re- 
moval.    Thomas  \\  Great  Northern  R,  Co., 

(1906)  147  Fed.  83,  77  C.  C.  A.  255. 

From  plaintiff's  pleading.  —  The  question 
whether  the  controversy  in  an  action  by  a 
citizen  of  the  state  against  another  citizen 
of  tlie  state  and  a  citizen  of  a  sister  state  is 
separable,  so  as  to  authorize  the  latter  to  re- 
move the  cause  to  the  federal  court  on  the 
ground  of  diversity  of  citizenship,  must  he 
determined  by  the  complaint,  and  the  petition 
for  removal  cannot  he  considered.  Thomas  i;. 
Great  Northern  R.  Co.,  (1906)  147  Fed.  83, 
77  C.  C.  A.  255;  Blunt  v.  Southern  R.  Co., 

(1907)  155  Fed.  499;  Carp  t\  Queen  Ins.  Co., 
(T909)  168  Fed.  782;  Foster  v,  Coos  Bay  Gas, 
etc.,  Co.,  (1911)  185  Fed.  979;  Illinois  Cent. 
R.  Co.  r.  Harris,  (1905)  85  Miss.  15,  38  So. 
225;  ^taton  f.  Atlantic  Coast  Line  R.  Co., 
(1907)   144  N.  C.  135,  56  S.  E.  794. 

The  right  of  removal  to  a  federal  court  on 
the  ground  of  separable  controversy  must  be 
determined  solely  hy  the  case  made  by  the 
complainant  itself,  unaided  by  judicial  knowl- 
edge or  by  subsequent  pleadings.  Straton 
Cripple  Creek  Min.,  etc.,  Co.  v.  Ellison,  (1908) 
42  Colo.  498,  94  Pac.  303. 

Whether  two  defendants  are  improperly 
joined,  and  whether  there  is  a  separable  coti- 
troversy  authorizing  a  removal  of  the  cause 
by  one  of  the  defendants  to  the  federal  court, 
must  be  determined  by  the  case  made  by  the 
complaint,  and  the  question  of  removal  can- 
not be  made  to  depend  upon  the  question 
whether  the  federal  court  micjht  eventually 
d^rmine  that  tlie  theory  on  which  the  action 


was  brought  was  erroneous,  and  that  no 
joint  liability  in  fact  existed.  Galeotti  r. 
Diamond  Match  Co.,   (1910)   178  Fed.  127. 

Where  the  right  to  remove  a  cause  from  a 
state  court  depends  upon  whether  the  declara- 
tion states  a  joint  cause  of  action  against 
the  defendants,  that  question  should  be  de- 
termined by  the  law  of  the  state.  Morris  t?. 
Louisville,  etc.,  R.  Co.,  (1910)   175  Fed.  491. 

'Where  a  removal  petition  is  filed  before  the 
declaration  is  filed  or  due  under  the  state 
practice,  whether  the  suit  involves  a  separable 
controversy  is  to  be  determined  from  plain- 
tiff's sworn  pka  to  the  petition  for  removal. 
Welch  V.  Cincinnati,  etc.,  R.  Co.,  (1908)  177 
Fed.  760. 

Removal  alloiced. — It  is  usual  in  a  petition 
for  removal  which  alleges  a  separable  contro- 
versy to  set  out  the  nature  of  such  oontro- 
versy,  but  it  is  sufficient  if  it  appears  from 
the  record  that  such  controversy  actually  ex- 
ists. Harding  t\  Standard  Oil  Co.,  (1909) 
170  Fed.  651. 

Where,  in  an  action  against  a  railroad 
company  for  the  death  of  plaintiff's  husband, 
the  declaration  alleged  several  joint  and  con- 
current acts  of  negligence  between  the  rail- 
road comjiany,  a  nonresident  corporation,  and 
the  conductor  and  engineer,  joined  as  code- 
fendants,  who  were  citizens  and  residents  of 
the  district,  and  then  charged  that  the  engi- 
neer was  incompetent,  stating  several  acts  of 
negligent  operation  on  his  part,  and  cltarging 
that  the  railroad  company  employed  him 
knowing  that  he  was  incompetent,  it  was 
held  that  such  allegs^tion  raised  a  separable 
controversy  between  plaintiff  and  the  railroad 
company,  authorizing  a  removal  of  the  cause. 
Adderson  i\  Southern  R.  Co.,  (1910)  177  Fed. 
571. 

Separate  causes  of  action  disclosed  by  the 
bill  or  complaint  in  a  single  suit,  on  eithoj* 
of  which  a  separate  suit  could  be  maintained, 
and  the  determination  of  neither  of  which  is 
essential  to  the  determination  of  the  other, 
constitute  separate  controversies,  and  if 
either  controversy,  when  the  parties  have 
been  properly  arranged  on  opposite  sides,  is 
wholly  between  citizens  of  different  states, 
the  suit  is  removable.  Boatmen's  Bank  r. 
Fritzlen,  (1905)  135  Fed.  650,  68  C.  C.  A. 
288,  reversing  (1904)    128  Fed.  608. 

Where  the  plaintiff,  suing  several  defend- 
ants, does  not  allege  with  reasonable  particu- 
larity the  facts  relied  on  to  sustain  a  joint 
cause  of  action,  but  charges  negligence  gener- 
ally against  all,  such  allegation  is  indicative 
of  an  attempt  to  frame  a  petition  that  will 
prevent  a  defendant  entitled  to  do  so  from 
removing  the  cause  to  a  federal  court.  Rein- 
artson  r.  Chicago  G.  W.  R.  Co.,  (1909)  174 
Fed.  707. 

"Removal  denied,  —  Where  a  complaint  on 
its  face  states  a  cause  of  action  against  both 
defendants  which  can  be  properly  joined  in 
one  action,  the  cause  cannot  be  removed  on 
the  ground  that  it  is  a  separable  controversy 
merely  by  raising  an  issue  of  fact  in  the  peti- 
tion for  removal  as  to  whether  or  not  a  joint 
cause  of  action  exists.  St.  Louis  Southwest- 
ern R.  Co.  V.  Adams,  (1908)  87  Ark.  136,  112 
S.  W.  186. 
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It  has  been  held  that  where  a  complaint  in 
a  negligence  action  against  a  nonresident 
railroad  company  and  a  resident  defendant 
alleged  that  defendants  negligently  caused  a 
ear  that  injured  plain tift  to  be  or  remain  in 
the  position  where  it  caused  the  injury,  it 
could  not  be  said  as  matter  of  law  on  the 
face  of  the  pleading  that  it  was  impossible 
for  all  the  defendants  to  have  participated  in 
tb«  single  act  charged  in  a  manner  to  have 
constituted  it  in  law  the  joint  act  of  all, 
carrying  with  it  a  joint  and  several  liability, 
BO  as  to  warrant  a  removal  of  the  case  against 
the  railroad  to  the  federal  court.  Southern 
R.  Co.  r.  Arnold,  (1909)  162  Ala.  570,  60  So. 
293. 

A  bill  which  seeks  to  enjoin  the  principal 
defendants  from  practicing  a  secret  process 
alleged  to  be  owned  by  the  complainant  and 
to  have  been  learned  by  such  defendants 
through  a  breach  of  trust,  and  to  restrain  an- 
other defendant  from  assisting  them  in  carry- 
ing out  their  unlawful  purposes  by  using 
knowledge  obtained  while  an  employee  of 
complainant  as  to  the  construction  of  ma- 
chinery for  practicing  the  process,  does  not 
present  a  separate  controversy  between  com- 
plainant and  the  latter  defendant,  which 
gives  him  the  right  of  removal.  Vulcan  De- 
tinning  Co.  r.  American  Can  Co.,  (1904)  130 
Fed.  636. 

Though  a  separable  controversy  exists  so  as 
to  authorize  the  removal  of  a  cause,  notwith- 
standing the  joinder  of  a  defendant  whose 
citizenship  is  the  same  as  that  of  the  plain- 
tiff, with  a  noncitizen  defendant,  when  the 
ease  is  one  capable  of  separation  into  parts, 
so  that  in  one  of  the  parts  a  controversy  will 
be  presented  with  citizens  of  one  or  more 
states  on  one  side  and  citizens  of  another 
state  on  the  other,  which  can  be  fully  deter- 
mined without  the  presence  of  any  of  the 
other  parties  to  the  suit  as  begun,  or  where 
two  or  more  causes  of  action  are  united  in 
one  suit,  and  there  can  be  a  removal  of  the 
whole  suit  on  the  petition  of  one  or  more  of 
the  defendants  interested  in  the  controversy 
wliich,  if  it  had  been  sued  on  alone,  would  be 
removable,  the  controversy  does  not  neces- 
sarily become  separable  merely  because  the 
plaintiff  could  have  prosecuted  its  cause  of 
action  against  the  defendant  seeking  to  re- 
move without  the  joinder  of  any  other  de- 
fendant. Regis  r.  United  Drug  Co.,  (1910) 
180  Fed.  201. 

Since   a   proceeding   to   condemn   land   by 


Kansas  City  under  its  city  charter,  as  con- 
strued by  the  Supreme  Court  of  the  state,  pre- 
sents a  case  of  an  indivisible  unit,  to  be  tried 
to  one  and  the  same  jurv,  unless  a  jury  trial 
is  waived,  and  the  whole  finding  as  against 
all  the  defendants  must  be  embraced  in  one 
judgment,  so  that  if  reversed  on  appeal  the 
entire  case  must  be  tried  dz  novo,  such  a  pro- 
ceeding as  against  both  residents  and  non- 
residents does  not  present  a  separable  contro- 
versy as  between  the  city  and  the  nonresi- 
dents whose  property  was  sought  to  be  con- 
demned, and  is  thereiore  not  removable  to  the 
federal  courts.  Kansas  City  v,  Hennegan, 
(1907)   152  Fed.  249. 

Plaintiff's  pleading  to  be  taken  as  tnit. — 
Whether  an  action  against  nonresident  and 
resident  defendants  is  separable,  so  as  to 
warrant  a  removal  to  the  federal  court,  must 
be  determined  from  the  reoord  in  the  state 
court  when  the  petition  for  removal  is  filed, 
independently  of  the  allegations  in  the  peti- 
tion for  removal  or  in  the  affidavit  of  the 
petitioner,  unless  the  petitioner  both  alleges 
and  proves  that  defendants  were  wrongfully 
joined  to  prevent  a  removal  to  the  federal 
court,  and  in  determining  the  question  the 
averments  of  the  complaint  are  to  be  taken  as 
confessed.  Southern  R.  Co.  v.  Arnold,  (1909) 
162  Ala.  570,  50  So.  293. 

The  question  whether  there  is  a  separable 
controversy  in  a  suit  in  equity  is  to  be  deter- 
mined from  the  allegations  of  the  bill  alone, 
which,  for  the  purpose  of  a  motion  to  remand, 
are  taken  as  confessed,  and  independent  of 
any  allegations  in  the  petition  for  removal 
or  of  answers  filed  after  removal.  Elkins  v. 
Howell,  (1905)  140  Fed.  157. 

6.  Entibb  Suit  RsafoysD. 

There  is  a  clear  distinction  between  contro- 
versies which  are  merely  "  separable,"  within 
the  meaning  of  the  removal  statute,  and  those 
which  are  wholly  separate  and  distinct,  and 
only  joined  in  one  suit  by  express  statutory 

Sermission,  as  in  case  of  proceedings  for  con- 
emnation  of  a  railroad  right  of  wav  in 
which,  as  permitted  by  statute,  owners  of  dif- 
ferent tracts  of  land  are  joined  in  the  same 
proceeding,  and  in  such  a  case  a  removal  of 
the  cause  by  the  owner  or  owners  of  one  tract 
does  not  carry  with  it  the  proceedings  aa 
against  other  owners.  Deepwater  R.  Co.  o. 
Western  Pocahontas  Coal,  etc.,  Co.,  (1907) 
152  Fed.  824. 


IV.     Pbbjudicb  OB  Local  Influence. 


I.  In  General. 

Classes  of  cases.  —  This  section  relates  only 
to  special  cases  comprised  in  the  preceding 
clauses,  consisting  of  cases  in  which  there  is 
a  controversy  between  a  citizen  or  citizens  of 
the  state  in  which  the  suit  was  brought,  and 
a  citizen  or  citizens  of  other  states,  excluding 
cases  wherein  the  controversy  is  partly  be- 
tween citizens  of  the  same  state.  Cochran 
V.  Montgomery  County,  (1905)  199  U.  S.  260, 
26  S.  Ct.  68,  50  U.  S.  (L.  ed.)   182,  revertfing 


(1904)  128  Fed.  1019,  62  C.  C.  A.  680; 
Southern  R.  Co.  r.  Thomason,  (1^6)  146 
Fed.  972,  77  C.  C.  A.  170. 

An  action  to  foreclose  a  mortgage  and  ad- 
just liens  on  property  cannot  be  removed  into 
the  federal  court  by  a  nonresident  mortgage 
creditor  of  his  codefendant  mortgagor  on  the 
ground  of  prejudice  and  local  influence.  Boat- 
men's Bank  v.  Fritzlen.  (1005)  135  Fed.  650. 
68  C.  C,  A,  2S8,  reversing  (1904)  128  Fed.  608. 

Citizenship  of  parties.  —  The  existence  of 
prejudice   and   local   influence  does  not  for* 
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nish  a  separate  and  independent  ground  for 
the  removal  of  a  cauBe^  but  only  operates  to 
extend  the  time  within  which  a  case  may  be 
removed  when  the  requisite  diversity  of  citi* 
zenship  exists.  Cleveland  t/.  Cleveland,  etc., 
R.  Co.,  (1906)  147  Fed.  171,  77  C.  C.  A.  467, 
.   reversing  (1899)  93  Fed.  113. 

Amount  in  controversyi  —  Where,  after 
judgment  in  favor  of  a  nonresident  plaintiff 
was  affirmed  as  to  the  original  cause  of 
action,  but  was  reversed  as  to  a  counterclaim, 
defendant  obtained  leave  to  amend  the  coun- 
terclaim by  increasing  the  amount  demanded, 
it  was  held  that  such  amended  counterclaim 
did  not  change  the  status  of  the  parties  so 
that  the  defendant  became  the  plaintiff  in  the 
action,  and  the  plaintiff  became  the  defend- 
ant, and  entitle  plaintiff  to  remove  the  cause 
to  the  federal  courts.  Indian  Mountain  Jel- 
lico  Coal  Co.  V,  Asheville  Ice,  etc.,  Co.,  (1905) 
135  Fed.  837. 

2.  Who  May  Riemove. 

A  suit  in  which  one  of  two  defendants  is  a 
citizen  of  the  same  state  as  the  plaintiff  can- 
not be  removed  by  the  other  defendant  for 
prejudice  or  local  influence  from  a  state  to  a 
lederal  Circuit  Court,  since  to  hold  otherwise 
would  bring  this  provision  into  conflict  with 
the  rule  that  suits,  to  be  removable,  must  be 
within  the  original  jurisdiction  of  the  Circuit 
Court.  Cochran  v,  Montgomery  County, 
(1905)  199  U.  S.  260,  26  S.  Ct.  58,  60  U.  S. 
(L.  ed.)  182,  reversing  (1904)  128  Fed.  1019, 
62  C.  C.  A.  680. 

Boatmen's  Bank  v,  Fritzlen,  (1905)  135 
Fed.  650,  68  C.  C.  A.  288,  reversing   (1904) 

128  Fed.  608,  and  Parker  v.  Vanderbilt, 
(1905)  136  Fed.  246,  it  would  seem,  are  no 
longer  law  in  so  far  as  they  conflict  with  the 
opinion  in  the  case  cited  in  the  preceding 
paragraph. 

The  nght  of  a  foreign  corporation  to  re- 
move to  a  federal  court,  for  prejudice  or  local 
influence,  a  suit  brought  in  a  court  of  North 
Carolina  by  a  citizen  of  that  state,  is  not 
defeated  because  such  corporation  has  com- 
plied with  the  provisions  of  a  local  statute 
which  declares  that  foreign  railroad  corpora- 
tions shall  become  domestic  by  flling  with  the 
secretary  of  state  duly  authenticated  copies  of 
their  charters  and  by-laws.  Southern  R.  Co. 
17.  Allison,  (1903)  190  U.  S.  326,  23  S.  Ct. 
713,  47  U.  S.  (L.  ed.)  1078,  revering  (1901) 

129  N.  C.  386,  40  S.  E.  91 ;  Southern  R.  Co. 

Vol.  IV,  p.  349,  sec.  3. 

I.  PimTioN  FOR  Removal,  1296 
II.  Bond  fob  Removal,  1301. 
III.  Relative    Authobity    of    State    and 

CiBcurr  CouBTS,  1301. 
rv.  Effect   of    Petition    as    Genebal   ob 

Special  Afpeabance,   1303. 
V.  State  CJoubt  to  Pboceed  No  Fubtheb, 

1304. 
VI.  CiBcurr  Coubt  to  Pboceed,  1306 

I.  Petition  fob  Removal 

**  May  make  and  file  a  petition  in  such  suit 
in.  BDch  state  court.'*  —  This  section  author- 


r.  Beach,  (1904)  193  U.  S.  607,  24  S.  Ct.  854, 
48  U.  S.  (L.  edO  839,  reversing  (1902)  131 
N.  C.  399,  42  8.  E.  856. 

3.  Application  fo&  Removal. 

Petition  for  removal.  —  In  a  petition  file(^ 
in  a  United  States  Circuit  Court  for  the  re- 
moval of  a  cause  from  a  state  court  on  the 
ground  of  local  prejudice,  the  defendant  cor- 
poration alleged  that  it  "  is,  and  was  at  the 
commencement  of  this  suit,  a  nonresident  of 
the  state  of  North  Carolina,  .  .  .  and  is  not 
a  citizen  of  North  Carolina."  On  the  facts 
admitted,  the  Supreme  Court  of  the  state  had 
previously  held  that  the  defendant  was  a 
domestic  corporation.  It  was  held  that  in 
view  of  these  previous  decisions  the  allegation 
in  the  petition  would  he  construed  as  merely 
a  denial  of  the  propriety  of  the  Supreme 
Court's  former  ruling,  and  not  as  an  allega- 
tion of  fact.  Southern  R.  Co.  r.  Beach,  (1904) 
193  U,  S.  667,  24  S.  Ct.  854,  48  U.  S.  (L.  ed.) 
839,  reversing  (1902)  131  N.  C.  399,  42  S.  E. 
856. 

Requirements  of  petition.  —  Where,  under 
the  laws  of  a  state  in  which  a  nonresident 
was  sued,  a  change  of  venue  for  prejudice  or 
local  influence  was  wholly  within  the  discre- 
tion of  the  trial  judge,  such  defendant  was 
not  required  to  show  that  he  could  not  obtain 
justice  in  the  counties  of  the  state  to  which 
the  cause  might  be  removed  by  the  state 
court,  in  order  to  entitle  him  to  remove  the 
cause  to  the  federal  court  on  such  ground. 
Parker  v,  Vanderbilt,  (1905)   136  Fed.  246. 

Citizenship.  —  A  petition  for  removal  of  a 
cause  from  a  state  to  a  federal  court  on  ac- 
count of  prejudice  or  local  influence,  alleging 
that  the  defendant  was  at  the  time  of  the 
commencement  of  the  suit,  and  still  is,  a 
citizen  of  a  state  other  than  that  in  which 
the  suit  was  begun,  and  of  no  other  state,  is 
suflicient  to  show  that  he  was  a  nonresident 
of  the  state  where  sued.  Parker  v,  Vander- 
bilt, (1905)   136  Fed.  246. 

Verification.  —  Where  a  removal  petition 
on  the  ground  of  prejudice  or  local  influence 
was  supported  by  affidavits  of  parties  who 
averred  that  they  were  thoroughly  conversant 
with  the  facts  alleged  in  the  petition,  it  was 
held  to  be  immaterial  that  the  petition  was 
not  verified  by  petitioner,  but  by  his  duly  au- 
thorized agent.  Parker  v.  Vanderbilt,  (1905) 
136  Fed.  246. 


izes  the  removal  of  a  cause  on  the  filing  of 
a  petition  disclosing  a  right  to  remove  and 
the  giving  of  the  prescribed  bond.  Donovan 
V.  Wells,  (C.  C.  A.  1909)   169  Fed.  363. 

The  proper  procedure  for  removing  a  cause 
from  a  state  to  a  federal  court,  as  authorized 
by  this  section,  is  for  the  defendant  to  file  a 
petition  for  removal  in  the  state  court,  to- 
gether with  a  bond  conditioned  that  the  de- 
fendant will  enter  in  the  federal  Circuit 
Court  on  the  first  day  of  its  next  session,  a 
transcript  of  the  record  from  the  state  court, 
and  will  pay  costs  awarded  in  case  it  shall  be 
determined   that   the  suit  has  been  wrong- 
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fully  removed.     Bryant  Bros.  Co.  r.  Robin- 
son, (1906)  149  Fed.  321,  79  C.  C.  A.  269. 

The  presentation  of  a  petition  and  bond 
for  removal  to  a  judge  of  the  state  court  in 
chambers,  and  the  filing  of  the  same,  with« 
his  order  approving  the  bond  indorsed  there- 
on, with  the  clerk  of  the  state  court,  is  a 
sufficient  presentation  to  such  court  within 
the  removal  statute.  Johnson  v.  Computing 
Scale  Co.,  (1905)  139  Fed.  339.  See  also 
Remington  v.  Central  Pac.  R.  Co.,  (1905)  198 
U.  S.  95;  25  S.  Ct.  577,  49  U.  S.  (L.  ed.) 
059. 

And  it  has  been  held  that  an  oral  motion  in 
a  state  court  for  the  removal  of  a  cause  is  a 
sufficient  presentation  to  the  court  of  the 
petition  and  bond  for  removal,  where  they 
are  on  file  with  the  clerk.  Mays  v,  Newlin, 
(1906)    143  Fed.  574. 

It  is  not  necessary  that  the  petition  be  pre- 
sented to  a  judge  of  the  state  court  holding 
or  sitting  in  open  court,  or  to  a  court  in 
session,  or  that  an  order  be  made  by  the  court 
permitting  the  filing  of  the  petition  or  direct- 
ing the  removal;  but  it  is  sufficient  if  the 
petition  is  presented  to  a  judge  in  chambers, 
with  the  lx)nd,  and  after  approval  of  the 
bond  the  petition  and  bond  are  filed  with  the 
clerk  of  the  court  of  the  county  where  the 
venue  was  laid.  Groton  Bridge,  etc.,  Co.  r. 
American  Bridge  Co..  (1905)   137  Fed.  284. 

Time  to  file  petition  for  removal.  —  This 
section  implies  that  a  failure  to  apply  for  re- 
moval upon  the  first  opportunity  waives  the 
privilege,  so  that  a  defendant  waives  the 
right  of  removal  on  the  ground  of  diverse 
citizenship  by  not  filing  his  petition  until 
the  second  day  of  the  trial  at  the  close  of  the 
introduction  of  plaintiff's  evidence  in  chief 
upon  the  plaintiff's  failure  to  then  serve  a 
joint  defendant,  which  the  petitioning  defend- 
ant claimed  showed  a  joinder  merely  to  pre- 
vent the  transfer  of  the  case  to  the  federal 
court,  as  the  petition  should  have  been  filed 
at  the  opening  of  trial.  Golden  r.  Northern 
Pac.  R.  Co.,  (1909)  39  Mont.  435,  104  Pac. 
549.  See  also  Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.  p.  Street,  (Tex.  1909)  122  S.  W. 
270. 

Where  two  defendants  were  sued  jointly, 
and  at  the  close  of  plaintiff's  evidence  a  ver- 
dict was  directed  for  one  of  them,  a  renewal 
of  a  motion  made  by  the  other  to  remove  the 
case  to  some  other  court  was  made  too  late, 
though  no  verdict  had  been  entered  for  the 
other  defendant.  Diamond  State  Telephone 
Co.  V.  Blake,  (1907)  105  Md.  570,  66  Atl. 
631. 

Where,  on  appeal  from  an  order  denying  a 
petition  for  removal,  it  appears  that  such 
petition  was  not  made  until  after  an  amended 
complaint  had  been  filed  after  answer,  and 
the  original  complaint  is  not  in  the  record, 
it  will  be  presumed  that  there  was  no  sucli 
difference  between  the  complaints  as  would 
authorize  a  removal  at  such  time.  Pennsyl- 
vania Co.  V.  Leeman,  (1903)  160  Ind.  16,  66 
N.  E.  48. 

A  state  court  having  jurisdiction  of  a  cause 
removable  to  the  federal  court  on  the  pround 
of  diverse  citizenship  need  not  surrender  \t» 
jurisdiction,  unless  the  petition  and  accom- 


panying bond  are  filed  in  the  state  court 
within  the  time  required.  Uigson  v.  'North 
River  Ins.  Co.,  (1910)  153  N.  C.  35,  68  S.  E. 
920. 

A  petition  and  bond  addressed  to  the  judge 
of  the  -Circuit  Court  and  an  order  obtained 
from  him  for  such  removal  are  ineffective  to 
remove  the  cause,  though  the  petition  anrl 
bond  were  subsequently  filed  in  the  office  of 
the  clerk  of  the  state  court.  Higson  i;.  North 
River  Ins.  Co.,  (1911)  184  Fed.  165. 

The  term  "the  rule  of  court.'*  — The  rule 
of  court  referred  to  in  the  federal  statute  re- 
lates not  to  special  orders  granted  on  appli- 
cation or  stipulation  of  the  parties,  but  to  a 
general  rule  fixing  the  date  at  which  all  defend- 
ants are  required  to  appear  in  order  to  avoid 
being  in  default.  Wilson  r.  Big  Joe  Block 
Coal  Co.,  (1907)  135  la.  531,  113  N.  W.  348.  - 

A  petition  must  be  filed  by  the  time  an 
affidavit  of  defense  is  required  by  the  Pennsyl- 
vania practice,  which,  under  the  rules  of  the 
court,  is  an  answer  to  the  plaintiff's  claim 
and  frames  the  issues  to  be  tried.  Overholt 
r.  German-American  Ins.  Co.,  ( 1907 )  155  Fed. 
488. 

Filed  but  not  presented  to  the  court.  — A 
removal  petition  and  bond  must  be  presented 
in  the  first  instance  to  the  presiding  judge  of 
the  state  court  in  which  the  cause  is  pending, 
that  he  may  first  pass  on  their  sufficiency ;  the 
mere  filing  of  a  petition  and  bond  with  the 
clerk  is  insufficient  to  remove  the  cause.  Hig- 
son r.  North  River  Ins.  Co.,  (1911)  184  Fed. 
165. 

**  To  answer  or  plead  to  the  declaration  or 
complaint."  —  An  application  by  a  defendant 
to  remove  a  cause  from  a  state  court  to  the 
federal  court  on  the  ground  of  diversity  of 
citizenship  must  be  mad^  to  the  state  court 
when  the  answer  is  due,  though  plaintiff  does 
not  then  move  for  judgment  by  default,  and 
the  fact  that  the  original  summons  and  com- 
plaint were  destroyed  by  fire  subsequent  to 
the  time  for  answering  does  not  affect  the 
rights  of  defendant.  Higson  i\  North  River 
Ins.  Co.,   (1910)    153  N.  C.  35,  68  R.  E.  920. 

It  has  been  held  that  in  view  of  the  lan- 
guage of  the  statute,  and  the  evident  con- 
gressional intent,  as  shown  by  prior  legisla- 
tion, a  plea  in  abatement  is  an  answer,  within 
the ,  statute.  Pennsylvania  (I!o.  v.  Leeman, 
(1903)    160  Ind.  16,  66  N.  E.  48. 

A  petition  for  the  removal  of  a  cause  to 
the  federal  court,  filed  after  the  time  allowed 
by  the  statutes  of  the  state  for  the  filing  of 
the  answer  to  the  complaint,  is  too  late.  Mid- 
land Valley  R.  Co.  r.  Hoffman  Coal  Co., 
(1909)  91  Ark.  180,  120  S.  W.  380;  Wilson 
r.  Big  Joe  Block  Coal  Co.,  (1907)  135  la. 
531,  113  N.  W.  348;  Cincinnati,  etc.,  R.  Co. 
V.  Evans,  (1908)  129  Ky.  162,  110  S.  W. 
844;  Chicago,  etc.,  R.  Co.  v.  Little  Tarkio 
Drainage  Dist.  No.  1,  (Mo.  1911)  139  S.  W. 
572. 

Where  one  of  the  heirs  of  a  decedent  ap- 
peared in  a  probate  court  and  filed  objections 
to  the  allowance  of  a  claim  against  the  estate, 
it  was  held  that  he  had  no  right  afterwards 
to  file  a  petition  for  the  removal  of  the  cause.- 
Mayer  r.  Schneider,  (1904)  212  111.  286,  72 
N.  E.  436,  affirming  112  111.  App.  628. 
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But  where  a  defendant  filed  a  removal  pe- 
tition' in  a  state  court  before  the  expiration 
of  the  time  within  which  it  was  entitled  to 
file  either  a  demurrer  or  answer,  it  was  held 
to  be  in  time,  though  the  time  prescribed  by 
the  state  practice  within  which  he  could  have 
attacked  the  plaintiff's  pleading  by  motion, 
etc.,  had  expired.  Groton  Bridge,  etc.,  Co.  v, 
American  Bridge  Co.,  (1905)  137  Fed.  284. 

A  petiticm  is  not  insufficient  to  justify  tho 
removal  of  a  cause  from  a  state  court  to  a 
federal  Circuit  Court  because  the  allegation 
that  the  time  had  not  arrived  at  which  the 
defendant  was  required  to  answer  or  plead 
is  an  allegation  of  a  conclusion  of  law.  Rem- 
ington V,  Central  Pac.  R.  Co.,  (1905)  198  U. 
S.  95,  26  S.  Cti  677,  49  U.  S.  (L.  ed.)  959. 

When  time  to  file  petition  begins  to  run  — 
Oenerally.  —  The  right  to  remove  a  cause  to 
the  federal  court  must  be  asserted  as  soon 
as  a  cause,  not  theretofore  removable,  as- 
sumes a  removable  shape;  and  hence  where 
defendants,  who  were  citizens  of  the  state, 
were  dismissed,  leaving  the  action  solely  be- 
tween corporations  of  different  states,  and 
hence  removable,  a  petition  to  remove,  pre- 
sented nine  days  thereafter,  and  after  judg- 
ment, with  no  prior  notice  that  it  would  be 
filed,  was  too  late.  ^Etna  Indemnity  Co.  v. 
Little  Rock,  (1909)  89  Ark.  96,  115S.W.  960. 
See  also  Quilhot  V.  Hamer,  (1907)  168  Fed. 
188;  Pennsylvania  Co.  V.  Leeman,  (1903)  160 
Ind.  16,  66  N.  E.  48. 

Right  to  remove  undisclosed.  —  Where  the 
original  pleadings  and  record  in  a  cause  in  a 
state  court  do  not  disclose  a  fact  which  en- 
titled the  defendant  to  remove  the  same,  he 
may  file  a  petition  for  removal  after  an 
amended  pleading  filed  by  plaintiff  for  the 
first  time  discloses  such  fact.  Robinson  v. 
Parker- Washington  Co.,  (1909)  170  Fed.  860. 

A  petition  to  remove  a  cause  from  a  state 
to  a  federal  court  is  in  time  when  filod  as 
soon  as  the  petitioner  learns  of  the  filing, 
without  notice,  of  additional  pleadings  in  the 
state  court,  the  effect  of  which  is  to  disclose 
a  removable  controversy.  Fritzlen  v.  Boat- 
men's Bank,  (1909)  212  U.  S.  364,  29  S.  Ct. 
366,  53  U.  S.  (L.  ed.)  551,  affirming  (1907) 
75  Kan.  479,  89  Pac.  915. 

But  where  the  defendant  appeared  and 
took  no  exception  to  an  order  granting  the 
complainant  ninety  days  to  file  his  complaint, 
and  granting  defendant  ninety  days  there- 
after to  answer,  and  after  the  complaint  was 
filed  at  a  term  succeeding  that  at  which  the 
summons  was  returned,  the  defendant  ap- 
peared, requested  time  to  answer,  and  was 
granted  sixty  days,  it  was  held  that  it  was 
not  then  entitled  to  remove  the  cause  to  the 
federal  courts,  though  it  could  not  be  known 
prior  to  the  filing  of  the  complaint  that  the 
amount  demanded  would  be  sufficient  to  con- 
fer jurisdiction  on  the  federal  courts.  Bryson 
r.  Southern  R,  Co.,  (1906)  141  N.  C.  694,  64 
S.  E.  434. 

Time  to  plead  or  anmcer,  —  A  petition  for 
the  removal  of  a  cause  from  a  court  in  which 
by  a  rule  thereof  the  defendant  is  given  four 
days  from  the  service  of  statement  on  him 
to  file  any  dilatory  plea,  and  fifteen  days 
within  which  to  file  an  affidavit  of  defense, 


must  be  filed  within  the  four  days,  which  is 
the  time  when  he  is  required  to  "answer  or 
plead,"  within  the  meaning  of  the  removal 
statute.  Garrett  First  Nat.  Bank  v,  Apple- 
yard,  (1906)  138  Fed.  939. 
•  Where  a  summons  served  on  September 
16th  required  defendant  to  appear  and  plead 
within  twenty  days,  exclusive  of  the  day  of 
service,  a  petition  for  removal  filed  on  Octo- 
ber 6th  was  held  to  be  in  time.  South  Dakota 
Cent.  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  (1905) 
141  Fed.  578,  73  C.  C.  A.  176. 

A  defendant  cannot  remove  a  cause  after 
the  hearing  and  determination  of  a  demurrer 
by  the  state  court.  Lantz  v,  Fretts,  (1909) 
173  Fed.  1007. 

The  time  for  removing  to  a  federal  Circuit 
Court,  for  diversity  of  citizenship,  a  proceed- 
ing for  the  taking  of  land  by  eminent  domain 
is  not  postponed  until  after  the  case  has 
been  taken  by  appeal  to  a  state  Circuit  Court, 
where  it  can  be  tried  de  novOf  where  under 
the  state  statute  the  condemning  party  is  en- 
titled, even  after  such  appeal,  to  pay  into 
court  the  damages  assessed  in  the  County 
Court,  and,  before  the  case  is  concluded  in 
the  higher  court,  to  take  possession  of  the 
land  and  oust  the  owner.  Madisonville  Trac- 
tion Co.  V.  St.  Bernard  Min.  Co.,  (1905)  196 
U.  S.  239,  25  S.  Ct.  261,  49  U.  S.  (L.  ed.) 
462. 

Under  a  state  law  which  provides  that  one 
summoned  by  publication  shall  be  deemed  to 
plead  on  the  return  day  of  the  summons,  it 
was  held  that  the  day  on  which  the  notice  in 
eminent  domain  proceedings,  served  on  a  non- 
resident, is  returnable,  is  the  day  for  answer- 
ing; and  though  the  law  does  not  require  the 
filing  of  a  written  pleading,  and  though  no 
default  is  taken,  a  petition  for  removal  not 
filed  until  after  such  day  comes  too  late. 
South  Park  Com'rs  v,  Ayer,  (1908)  237  III. 
211,  86  N.  E.  704. 

On  bringing  in  new  parties.  —  Where,  in  a 
suit  in  a  state  court  against  an  unincor- 
porated association  to  recover  lands  the  title 
to  which  was  vested  in  defendant's  trustees, 
the  court  held  that  such  trustees  were  neces- 
sary parties,  and  they  were  thereupon  brought 
in,  it  was  held  that  the  cause  was  removable 
on  a  petition  filed  by  them  in  apt  time  after 
the  service  of  process  on  them,  although  the 
time  for  the  filins  of  an  answer  by  the  asso- 
ciation had  expired.  Robert  v.  Pineland 
Club,  (1905)  139  Fed.  1001. 

£ztension  of  time  —  Oenerally.  —  This 
section  was  designed  to  contract  the  jurisdic- 
tion of  the  federal  courts  and  it  requires  the 
removal  petition  to  be  filed  as  soon  as  the  de- 
fendant is  required  to  make  any  defense  in 
the  state  court,  whether  in  abatement  or  to 
the  merits,  which  time  is  not  extended  by  a 
failure  to  take  judgment  by  default,  an  ex- 
tension of  time  to  answer,  either  by  order 
of  the  state  court  or  by  stipulation  of  the 
parties,  or  by  a  special  appearance  to  set 
aside  service.  Heller  v.  Ilwaco  Mill,  etc.,  Co., 
(1910)   178  Fed,  111. 

An  order  extending  defendant's  time  to 
anstoer  carries  with  it  an  extension  of  the 
time  to  file  a  petition  and  bond  for  the  re- 
moval of  the  cause  to  the  federal  court.  Hig- 
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son  V,  North  River  Im.  Co.,  (1911)  184  Fed. 
165. 

Under  a  state  law  which  requires  a  defend- 
ant to  plead  on  or  before  the  last  day  of  the 
term  to  which  the  Bummons  is  returned,  "  un- 
less the  time  therefor  be  extended  by  the 
jndge,"  it  was  held  that  an  order  made  by 
the  court  on  the  last  day  of  the  term,  ex- 
tending the  time  for  a  defendant  to  answer, 
operates  to  extend  the  time  within  which  he 
may  file  a  petition  for  removal.  A  vent  v. 
Deep  River  Lumber  Co.,  (1909)  174  Fed. 
298. 

But  it  has  been  held  that  the  time  for  the 
filing  of  a  petition  to  remove  a  cause  to  the 
federal  court  is  not  extended  by  an  extension 
of  the  statutory  time  in  which  to  answer. 
Midland  Vallev  R.  Co.  u.  Hoffman  Coal  Co., 
(1900)  91  Ark.  180,  120  8.  W.  380. 

A  defendant  having  been  served  with  a  sum- 
mons requiring  an  answer  in  the  November, 
1909,  term  of  the  state  court,  and  no  such 
term  having  been  held,  the  court  at  the  De- 
cember term  made  a  general  order  extending 
the  time  to  answer  in  all  cases  not  otherwise 
provided  ''until  the  next  term  as  of  this 
term."  At  the  succeeding  January,  1910, 
term,  a  similar  order  was  entered,  and  on 
Feb.  23,  1910,  the  courthouse  with  the 
records,  including  the  summons  and  com- 
plaint, was  destroyed  by  fire.  At  the  suc- 
ceeding March  term  the  court  entered  an  or- 
der reciting  the  fact,  and  directing  that  all 
parties  should  have  until  the  next  term  of 
court  to  supply  papers,  and  that  in  all  cases 
in  which  complaints  and  answers  were  filed  it 
would  only  be  necessary  to  file  new  com- 
plaints and  answers  without  restoring  the 
summons.  In  cases  w^here  no  answers  had 
been  filed,  the  siunmons  and  complaint  should 
be  restored.  It  was  held  that  such  order 
did  not  extend  defendant's  time  to  answer, 
which  had  expired  at  the  beginning  of  the 
March  term,  and  hence  the  filing  of  a  peti- 
tion and  bond  to  remove  in  the  st^te  court  on 
April  23,  1910,  was  too  late.  Higson  (?.  North 
River  Ins.  Co.,  (1911)   184  Fed.  165. 

By  etipulation.  —  Where  defendant  was 
granted  an  extension  of  time  to  plead  by 
stipulation  as  authorized  by  the  state  court 
rules,  and  within  the  time  as  extended  defend- 
ant filed  a  petition  and  bond  for  removal  of 
the  cause  to  the  Circuit  Court  of  the  United 
States,  the  proceedings  for  removal  were  held 
to  be  in  time.  Groton  Bridge,  etc.,  Co.  v, 
American  Bridge  Co.,  (1905)  137  Fed.  284; 
Sanderlin  v.  People's  Bank,  (1905)  140  Fed. 
191. 

A  written  stipulation  by  the  parties  to  a 
suit,  signed  the  day  after  it  was  brought, 
providing  that  no  9teps  should  be  taken  in 
the  cause  by  either  party  before  a  stated  time 
pending  a  provisional  agreement  for  settle- 
ment, that  no  advantage  should  be  taken  of 
the  time  that  might  elapse  by  reason  of  the 
a^rreement.  and  in  case  it  should  not  become 
effective  defendant  should  have  twenty  days 
thereafter  in  which  to  maike  a  proper  defense, 
38tope  the  plainti'ff  from  objecting  that  a  peti- 
tion for  removal  filed  within  such  twenty 
4ayd  was  not  in  time,  stipulations  being 
reeogniJEed  by  a  rule  ol  the  state  court  as  a 


proper  and  effective  method  of  extending  the 
time  to  plead.  Russell  v.  Harriman  Land 
Co.,  (1906)   145  Fed.  745. 

Where  a  rule  of  the  state  court,  from  which 
a  cause  was  removed,  provided  that  no  agree- 
ment or  consent  of  counsel  in  respect  to  the 
proceedings  in  a  cause,  the  purport  of  which 
is  disputed  or  denied,  will  be  regarded,  un- 
less the  same  shall  have  been  made  or  as- 
sented to  in  open  court  and  entered  in  the 
minutes,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  to, by  the  party 
against  whom  the  same  may  be  alleged  or  by 
his  attorney,  and  plaintiff's  counsel  stipulated 
in  writing  that  defendant  might  have  until 
Oct.  10,  1906,  within  which  to  plead  to  the 
complaint  or  file  or  make  such  motion  as  it 
might  be  advised,  it  was  held  that  the  plain- 
tiff could  not  object  that  such  stipulation  did 
not  extend  defendant's  time  to  plead  for  the 
purpose  of  filing  a  petition  to  remove  the 
cause  to  the  federal  courts  on  or  before  the 
time  so  fixed.  Tevis  v.  Palatine  Ins.  Co., 
(1906)  149  Fed.  560. 

General  requirements  of  petition  for  rt« 
moval  —  In  general,  —  A  state  court  having 
jurisdiction  of  a  cause  removable  to  the  fed- 
eral court  on  the  ground  of  diverse  citizen- 
ship need  not  surrender  its  jurisdiction  unless 
the  petition  for  removal  shows  on  its  face  a 
removable  cause  founded  on  diverse  citizen- 
ship. Higson  V.  North  River  Ins.  Co.,  (1910) 
153  N.  C.  36,  68  8.  E.  920. 

The  record  may  be  examined  in  aid  of  a 
petition  for  the  removal  of  a  cause  to  the 
federal  courts,  where  such  averments  do  not 
disclose  sufficient  ground  for  jurisdiction  on 
removal.  Gillespie  r.  Pocahontas  Coal,  etc., 
Co..  (1907)   162  Fed.  742. 

Verification.  —  While  it  is  the  better  prac- 
tice jto  verify  a  petition  for  removal,  there  is 
no  law  requiring  it,  and  no  particular  form 
of  verification  is  essential.  A  verification  by 
the  attorney  for  the  defendant,  made  on  be- 
lief, is  sufiicient,  especially  where  the  defend- 
ant is  a  corporation.  Porter  r.  Northern  Pac. 
R.  Co.,  (1908)  161  Fed.  773. 

A  petition  for  the  removal  of  a  cause  to  the 
federal  court  is  not  fatally  defective  for  want 
of  a  verification  where  the  ground  of  removal 
is  not  prejudice  or  local  influence,  or  the  de- 
nial of  equal  civil  rights,  and  the  case  is  not 
a  suit  or  prosecution  against  revenue  officers. 
Groton  Bridge,  etc.,  Co.  u.  American  Bridge 
Co.,  (1905)  137  Fed.  284.  See  also  Donovan 
V.  Wells,  (C.  C.  A.  1909)    169  Fed.  363. 

An  objection  that  a  removal  petition  was 
sworn  to  on  Sunday  is  trivial.  Bilby  t?.  Han- 
cock, (Tex.  1910)   125  S.  W.  370. 

A  petition  for  removal  filed  by  an  alien, 
which  alleges  positively  that  plaintiff  is  a 
citizen  of  one  of  the  states  of  the  United 
States,  and  on  information  and  belief  that  he 
is  a  citizen  and  resident  of  the  district,  is 
sufiicient  to  give  the  federal  court  jurisdic- 
tion on  the  face  of  the  record.  Holton  r. 
Helvetia-Swiss  F.  Ins.  Co.,  (1908)  163  Fed. 
659. 

Signing.  —  Where  the  petitioner  for  the  re- 
moval of  a  cause  to  the  federal  court  sigaed 
the  petition,  it  is  not  necessary  that  he  should 
sign  the  verification,  certified  by  the  notary 
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public  as  having  been  sworn  to  before  him. 
Groton  Bridge,  etc.,  Co.  t*.  American  Bridge 
Co.,  (1905)   137  Fed.  284. 

A  petition  by  a  company  to  remove  a  cause 
signed  by  an  agent  on  whom  the  bill  was 
served  is  sufficiently  signed.  Fayette  Title, 
etc.,  Co.  v.  Maryland,  etc.,  Telephone,  etc.,  Co., 
(1010)   180  Fed.  028. 

Allegations  of  fact.  —  A  petition  for  re- 
moval in  order  to  confer  jurisdiction  must 
state  facts  sufficient  to  warrant  the  process, 
which  facts  must  affirmatively  appear  of  rec- 
ord, as  jurisdiction  cannot  be  conferred  by 
consent,  agreement,  or  estoppel.  Rones  v, 
Katalla  Co.,  (1910)  182  Fed.  946,  affirming 
(C.  C.  A.  1911)  186  Fed.  30. 

A  petition  to  remove  a  cause  to  the  federal 
court  must  state  facts  which  deprive  the 
state  court  of  the  right  to  proceed,  and  must 
show  that  the  federal  court  has  jurisdiction, 
together  with  the  grounds  for  which  the  re- 
moval is  asked.  Neesley  v.  Southern  Pac.  Co., 
(1909)  35  Utah  259,  99  Pac.  1067. 

But  the  petition  for  removal  is  required  to 
repeat  facts  appearing  in  the  complaint  show- 
ing grounds  for  removal.  Stratton's  Inde- 
pendence V,  Sterrett,  (Colo.  1911)  117  Pac. 
351. 

Where,  in  an  action  for  injuries,  the  peti- 
tion stated  as  a  ground  for  liability  against 
the  resident  defendant  that  he  knew  of  the 
defective  mold  into  which  plaintiff  was  pour- 
ing molten  iron  at  the  time  he  was  injured 
by  such  defect,  and  with  such  knowledge  di- 
rected the  plaintiff  so  to  do,  a  petition  for 
removal  on  the  ground  of  fraudulent  joinder, 
alleging  that  such  defendant  had  nothing  to 
do  with  the  accident,  was  not  present,  and 
did  not  construct  the  mold,  but  which  failed 
to  deny  plaintiff's  allegation  and  to  allege 
that  it  was  known  by  plaintiff  to  be  untrue 
when  made,  and  was  made  to  prevent  removal, 
was  insufficient.  Evansburg  v.  Insurance 
Stove,  etc.,  Co.,  (1908)  168  Fed.  1001. 

In  an  action  on  an  account,  where  the 
complaint  shows  the  original  indebtedness, 
the  pajrments  thereon,  and  the  balance  due, 
which  is  less  than  $2,000,  and  the  petition  for 
removal  merely  alleges  in  general  terms  that 
the  petitioner  is  defendunt  in  the  cause,  which 
is  a  suit  of  a  civil  nature  involving  a  contro- 
versy between  citizens  of  different  states,  in- 
volving more  than  $2,000,  exclusive  of  inter- 
est and  costs,  but  there  are  no  facts  stated 
controverting  the  complaint  as  to  the  amount 
in  controversy,  no  issue  of  fact  is  raised,  and 
an  order  for  removal  is  properly  denied;  the 
petitioner  for  removal  being  bound  to  show 
by  the  record  a  case  within  the  statute. 
Gibbes  Machinery  Co.  t?.  Santee  River  Cypress 
Lumber  Co.,  (1908)  79  S.  C.  201,  60  S.  E. 
689. 

On  allegations  of  petition.  —  Averments  of 
fact  in  a  petition  for  removal,  in  the  absence 
of  some  denial  by  answer  or  by  comparisoir 
with  the  record,  must  be  taken  as  admitted, 
and  if  sufficient  upon  their  face  to  justify  a 
removal,  all  other  questions  out  of  the  way, 
will  sustain  the  jurisdiction  of  the  Circuit 
Court.  Atlanta,  etc.,  R.  Co.  «.  Southern  R. 
Co.,  (C.  C.  A.  1907)  153  Fed.  122. 

A  petition  to  remove  a  cause  must  be  de- 


cided upon  the  pleadings  and  record  as  they 
are  when  the  petition  is  filed.  Davis  v.  Rex- 
ford,  (1907)   146  N.  C.  418,  69  S.  E.  1002. 

On  a  petition  for  removal  of  a  cause  to  the 
federal  court,  the  trial  court,  in  determining 
whether  the  amount  in  controversy  is  suf- 
ficient, is  required  to  look  to  the  complaint 
as  well  as  to  the  averments  of  the  petition. 
Springer  v.  Bricker,  (1905)  165  Ind.  632,  76 
N.  E.  114. 

Th«  right  of  removal  to  the  federal  court 
depends  upon  the  state  of  the  pleadings  and 
the  record  at  the  time  of  the  application  for 
removal,  and  if  upon  the  face  of  the  declara- 
tion—  the  only  pleading  filed  in  the  case  — 
the  action  is  joint,  for  the  purpose  of  deter- 
mining the  right  of  removal,  the  cause  of 
action  must  be  deemed  to  be  joint.  Southern 
R.  Co.  V.  Miller,  (1907)  1  Ga.  App.  616,  67 
S.  E,  1090. 

Designating  wrong  statute.  —  Under  a  local 
statute  which  provides  that  "in  pleading  a 
private  statute  it  shall  be  sufficient  to  refer 
to  it  by  stating  its  title  and  the  day  on  which 
it  became  a  law,"  it  was  held  that  a  petition 
for  removal  of  a  case  to  the  federal  court  was 
defective  which  did  not  state  the  title  of  a 
private  statute,  nor  its  contents,  but  merely 
the  petitioner's  conclusions  as  to  its  contents. 
Illinois  Cent.  R.  Co.  r.  Sheegog,  (1907)  126 
Ky.  252,  103  S.  W.  323. 

Irregular  petition.  —  No  stay  of  proceed- 
ings in  a  cause  in  a  state  court  exists  under 
the  federal  removal  statute,  unless  the  re- 
moval proceedings  are  valid  and  divest  the 
state  court  of  further  jurisdiction  and  vest 
it  in  the  federal  court.  Tierney  ».  Helvetia 
Swiss  F.  Ins.  Co.,  (1908)  126  App.  Div.  446, 
110  N.  Y.  S.  613. 

Prayer.  —  A  prayer  "  that  said  surety  and 
bond  may  be  accepted  that  his  suit  may  be 
removed  into  the  next  Circuit  Court  of  the 
United  States ''  is  sufficient  as  a  prayer  for  a 
removal ;  a  semicolon  after  the  word  "  ac- 
cepted "  being  obviously  inadvertently  omit- 
ted. Gruetter  i\  Cumberland  Telephone,  etc., 
Co.,  (1909)   181  Fed.  248. 

Amendment.  —  Where  a  removal  petition  lA 
defective  for  failure  to  state  the  necessary 
jurisdictional  facts,  the  omission  is  fatal  to 
the  right  of  removal,  and  cannot  be  settled 
or  cured  in  the  federal  court  by  amendment. 
Santa  Clara  County  v,  €roldy  Mach.  Co., 
(1908)   159  Fed.  750. 

Where  a  petition  for  removal  as  filed  in  the 
state  court  shows  that  the  cause  was  not  re- 
movable, it  cannot  be  amended  to  show  a 
different  state  of  facts  in  the  federal  court. 
Healy  v.  McCormick,  (1907)   157  Fed.  318. 

But  where,  in  a  petition  for  removal,  coun- 
sel through  misinformation  erroneously  stated 
the  citizenship  of  the  plaintiff,  the  federal 
court  may  permit  an  amendment  after  re- 
moval accurately  stating  the  facts  so  as  to 
show  that  the  court  has  jurisdiction.  Wilbur 
V.  Red  Jacket  Consol.  Coal,  etc.,  Co.,  (1907) 
153  Fed.  662. 

Where  a  removal  petition  was  defective  in 
alleging  that,  when  the  action  was  commenced 
and  when  petition  was  filed,  petitioner  was  a 
resident  of  New  York,  instead  of  alleging 
that  he  was  a  nonresident  of  the  state  in 
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which  the  action  was  brought,  but  it  also 
alleged  that  petitioner  was  a  citizen  of  the 
republic  of  France,  such  allegation,  coupled 
with  the  allegation  of  nonresldence  in  the 
state,  gave  petitioner  the  right  to  remove,  and 
hence  entitled  him  to  amend  the  removal  pe- 
tition so  as  to  correct  the  allegation  of  non- 
residence.  De  La  Montanya  v.  De  La  Mon> 
tanya,  (1907)  158  Fed.  117. 

II.  Bond  fob  Removal. 

Bond  as  prerequisite.  —  A  bond  capable  of 
being  enforced  in  case  of  the  default  of  the 
party  executing  it  is  a  prerequisite  to  re- 
moval. Alexandria  Nat.  Bank  r.  Willis  C. 
Bates  Co.,  (C.  C.  A.  1908)   160  Fed.  839. 

An  undertaking  to  dissolve  a  foreign  at- 
tachment, under  the  law  of  Pennsylvania, 
must  be  an  absolute  one  for  the  payment  of 
the  debt  or  damages  recovered,  and  consti- 
tutes "special  bail,"  within  the  meaning  of 
the  Removal  Act,  but  since  a  defendant  is 
not  required  to  enter  such  bail  under  the  law 
of  the  state,  but  may  at  his  option  appear 
and  contest  the  action,  leaving  the  attach- 
ment in  force,  it  is  not  necessary  that  a  re- 
moval bond  in  such  case  be  so  conditioned, 
particularly  where  an  undertaking  to  that 
effect  has  been  given  in  the  state  court,  which 
necessarily  remains  in  full  force  and  effect 
in  the  federal  court  after  the  removal.  Pres- 
ton r.  McNeil  Lumber  Co.,  (1906)  143  Fed. 
655. 

Szecution  of  bond.  —  A  bond  by  a  com- 
pany to  remove  a  cause  signed  by  an  agent 
of  the  company  on  whom  the  bill  was  served 
is  sufficient,  though  his  authority  does  not 
appear.  Fayette  Title,  etc.,  Co.  v.  Maryland, 
etc.,  Telephone,  etc.,  Co.,  (1910)  180  Fed. 
928. 

Where  the  local  law,  which  authorizes  the 
giving  of  surety  company  bonds,  declares 
that  any  foreign  company,  empowered  by  its 
charter  to  issue  bonds  or  policies  of  surety- 
ship, may,  with  the  consent  and  approval  of 
the  governor,  comptroller-general,  and  secre- 
tary of  state,  issue  such  bonds  within  the 
state;  and  it  appears  that  a  removal  bond 
tendered  with  a  removal  petition  was  signed 
by  M.  as  attorney  in  fact  for  the  foreign 
corporate  surety,  authorized  to  do  business 
within  the  state,  and  was  sealed  with  the  seal 
of  the  corporation,  and  it  also  contained  an 
affidavit  that  the  affiant  saw  the  corporate 
seal  of  the  company  affixed,  saw  M.  sign  as  at- 
torney in  fact  for  such  surety,  and  witnessed 
the  execution  and  delivery  thereof  as  the  act 
and  deed  of  such  surety,  it  was  held  that  the 
bond  was  sufficient,  though  it  was  not  ac- 
companied by  a  power  of  attorney  authorizing 
M.  to  sign  the  bond.  Mutual  L.  Ins.  Co.  i?. 
Langlev,  (1906)    145  Fed.  415. 

Signmg  by  petitioner.  —  Where  a  removal 
bond  was  signed  "  Willis  C.  Bates  Company, 
by  Willis  C.  Bates,  Treasurer,'.'  but  it  did 
not  appear  that  Willis  C.  Bates  as  treasurer 
had  any  authority  to  execute  the  bond,  and 
the  corporate  seal  was  not  attached,  and  it 
was  not  shown  that  the  person  signing  the 
bond  had  authority  to  attach  the  seal,  the 
bond  was   void.     Alexandria   Nat.   Bank  v. 


Willis  C.  Bates  Co.,  (C.  C.  A.  1908)  160  Fed. 
839. 

Where  a  removal  bond  was  signed  by  a 
surety,  it  was  not  defective  because  it  was 
not  signed  by  the  defendant,  and  because  the 
penalty  thereof  was  limited  to  $500,  as  this 
section  does  not  require  such  signature,  nor 
that  the  bond  shall  be  for  an  unlimited  pen- 
alty. Groton  Bridge,  etc.,  Co.  v,  American 
Bridge  Co.,  (1905)   137  Fed.  284. 

Irregularities  in  the  bond.  —  Where  an  ac- 
tion was  brought  against  the  Willis  C.  Bates 
Company,  a  corporation,  whereupon  a  re- 
moval bond  was  filed  reciting  that  the  "  Willis 
C.  Bates  &  Co.  undertake,"  etc.,  and  described 
the  suit  as  one  pending  "  wherein  the  Alexan- 
dria National  Bank  is  plaintiff  and  said  Wil- 
lis C.  Bates  is  defendant,"  it  was  held  that 
the  bond  was  void  for  failure  to  properly 
describe  the  action.  Alexandria  Nat.  Bank 
\\  Willis  C.  Bates  Co.,  (C.  C.  A.  1908)  160 
Fed.  839. 

A  bond  to  remove  a  cause  is  sufficient 
where,  there  is  a  good  and  sufficient  surety  for 
payment  of  costs.  Fayette  Title,  etc.,  (Jo.  v, 
Maryland,  etc..  Telephone,  etc.,  Co.,  (1910) 
180  Fed.  928. 

III.  Relative  Attthobitt  or  State  and 
Circuit  Coubts. 

Petition  presents  question  of  law  in  state 
court.  —  A  petition  for  removal  of  a  case  to 
the  federal  court  presents  to  the  state  court 
a  question  of  law  as  to  whether,  admitting 
the  facts  stated  in  the  petition  to  be  true,  it 
appears  on  the  face  of  the  record  which  in- 
cludes the  petition,  pleading,  and  proceedings 
down  to  that  time,  that  petitioner  has  com- 
plied with  the  statute  and  is  entitled  to  re- 
moval of  the  suit.  Morbeck  r.  Bradford-Ken- 
nedy Co.,  (1910)  19  Idaho  83,  113  Pac.  89; 
Chesapeake,  etc.,  R.  Co.  t;.  Banks,  (1911)  144 
Ky.  137,  137  S.  W.  1066. 

A  removal  petition  presents  for  the  state 
court's  consideration  a  question  of  law  only  as 
to  whether,  assuming  the  facts  stated  in  tlie 
petition  to  be  true,  the  face  of  the  record 
discloses  a  removable  cause.  Donovan  r. 
Wells,   (C.  C.  A.  1909)   169  Fed.  363. 

Every  court  has  power  to  determine  the 
question  of  its  own  jurisdiction  subject  to 
review  of  its  decisions  by  the  court  having 
proper  jurisdiction,  and  this  rule  applies  to 
the  right  of  a  state  court  to  determine  its 
jurisdiction  upon  the  filing  of  a  petition  for 
removal  of  the  cause  to  the  federal  court. 
Golden  v.  Northern  Pac.  R.  Co.,  (1909)  39 
Mont.  435,  104  Pac.  549. 

The  court,  on  the  filing  of  a  petition  for 
the  removal  of  a  cause  to  the  federal  court, 
may,  though  a  sufficient  bond  is  filed,  ex- 
amine the  petition,  and  determine  whether  it 
shows  on  its  face  that  the  petitioner  has  a 
right  of  removal.  Wilson  v.  Big  Joe  Block 
Coal  Co.,  (1907)  135  la.  531,  113  N.  W. 
348. 

Where  defendant  seeks  to  remove  a  case 
to  the  federal  court  on  the  ground  of  diverse 
citizenship,  the  allegations  of  his  petition 
must  be  taken  as  true  in  determining  the 
right  of  removal,  though  they  contradi^  the 
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avemieiits  as  to  citizenship  contained  in 
plaintiff's  petition.  Lane  Bros.  Co.  w  Rick- 
ard,  (1911)   136  Ga.  650,  70  S.  £.  565. 

Whether  there  is  a  separable  controversy 
so  as  to  authorize  the  removal  of  a  cause  to 
the  federal  court  must  be  determined  in  the 
first  instance  by  the  state  trial  court,  and  if 
it  decides  from  the  removal  papers  in  con- 
nection with  the  record  that  the  controversy 
is  not  separable,  the  application  will  be  de- 
nied. State  V.  Mosman,  (Mo.  1910)  133  S. 
W.  38. 

Where  a  petition  for  the  removal  of  a  cause 
is  demurrable  on  its  face,  the  state  court  may 
properly  decline  to  order  the  removal,  and 
will  not  lose  jurisdiction;  but  if  the  petition 
is  not  demurrable,  jurisdiction  thereby 
passes,  however  inartificial  the  petition  may 
be.  Donovan  «?.  Wells,  (C.  C.  A.  1909)  169 
Fed.  363. 

When  the  record,  including  the  petition  for 
removal,  shows  a  cause  to  be  removable  from 
the  state  to  the  federal  court  for  diversity  of 
citizenship,  the  state  court  should  accept  the 
petition.  St.  Louis,  etc.,  R.  Co.  v.  Kitchen, 
(Ark.  1911)   136  S.  W.  970. 

When  petition  and  bond  for  removal  of  a 
cause  to  the  federal  court  are  filed  in  the 
state  court,  it  is  its  duty  to  determine 
whether,  on  the  face  of  the  record,  including 
such  petition,  a  case  for  removal  is  made  out ; 
and,  if  it  decides  in  the  affirmative,  it  merely 
accepts  the  bond  and  petition,  without  fur- 
ther proceedings.  Duff  r.  Hildreth,  (1903) 
183  Mass.  440,  67  N.  E.  356. 

Where  a  petition  is  filed  for  the  removal 
of  a  case  to  the  federal  court,  it  is  the  duty 
of  the  judge  of  the  state  court  to  determine 
from  the  petition  and  record,  whether  or  not 
there  is  presented  a  federal  case,  and,  if  so, 
he  should  remove  it  to  the  federal  court,  and 
that  court  should  hear  the  proof  on  the  juris- 
dictional facts,  and  determine  whether  the 
state  or  federal  court  has  jurisdiction,  Illi- 
nois Cent.  R.  Co.  t?.  Sheegog,  (1907)  126  Ky. 
252,  103  S.  W.  323. 

While  a  state  court  has  no  jurisdiction  to 
decide  the  question  of  fact  of  diversity  of  citi- 
zenship on  petition  to  remove  a  cause  to  the 
federal  court  on  that  ground,  the  federal 
courts  alone  having  such  authority,  the  state 
court  does  have  authority  to  decide  a  ques- 
tion of  law  affecting  the  right  of  removal, 
which  arises  from  the  facts  alleged,  so  that  if 
the  facts  alleged  in  the  petition  for  removal 
and  in  plaintiff's  petition  show  as  a  matter 
of  law  that  there  is  no  diversity  of  citizen- 
ship, the  court  should  deny  the  application 
for  removal.  State  t\  Mosman,  (Mo.  1910) 
133  S.  W.  38. 

Where  a  petition  discloses  a  cause  of  ac- 
tion against  both  a  resident  and  a  nonresi- 
dent defendant,  the  case  may  not  be  removed 
to  t)ie  federal  court  in  order  that  that  court 
may  determine  whether  the  joinder  of  the 
resident  is  fraudulent,  and  made  to  defeat  the 
right  of  the  nonresident  to  remove  the  cause 
to  the  federal  court;  but,  if  that  fact  appears 
on  the  trial  in  the  state  court,  the  latter 
court  should  forthwith  dismiss  the  action  a:^ 
to  the  resident  and  remove  the  cause  to  the 
federal  court  as  to  the  nonresident.     Illinois 


Cent.  R.  Co.  \\  Oley,  (1905)  121  Kv.  385,  89 
S.  W.  234,  1  L.  R.  A.  N.  S.  370. 

Refusal  of  state  court  to  approve  bond. — 
While  a  removal  bond  should  be  presented  to 
the  judge  of  the  state  court  for  approval  of 
the  surety,  the  arbitrary  refusal  of  the  judge 
to  approve  a  surety  will  not  prevent  the  re- 
moval, the  removing  party  then  being  entitled 
to  file  the  bond  and  petition,  procure  the  fil- 
ing of  the  record  on  removal,  and  proceed  in 
the  federal  Circuit  Court,  subject  to  a  motion 
to  remand  for  insufficiency  of  the  surety. 
Groton  Bridge,  etc.,  CJo.  v,  American  Bridge 
Co.,  (1905)   137  Fed.  284. 

Right  to  remove.  —  A  federal  Circuit  Court 
must  be  deemed  to  possess  the  right  to  deter- 
mine the  question  of  the  right  to  remove  a 
case  from  a  state  court  independently  of  the 
jurisdiction  and  determination  of  the  state 
courts.  Chesapeake,  etc.,  R.  Co.  r.  McCabe, 
(1909)  213  U.  S.  207,  29  S.  Ct.  430,  63  U.  S. 
(L.  ed.)  765,  reversing  (1907)  100  S.  W.  219, 
30  Ky.  L.  Rep.  1009. 

Where  a  petition  for  removal  to  the  United 
States  court  and  a  bond  are  filed,  and  petition 
is  denied,  and  the  party  desiring  the  removal 
files  a  transcript  of  the  record  in  the  Circuit 
Court  of  the  United  States,  and  the  party 
opposing  the  removal  moved  in  state  court  to 
remand  said  cause,  which  motion  was  over- 
ruled, the  question  of  removability  being  a 
federal  question,  the  state  court  should  with- 
hold further  jurisdiction,  on  the  facts  being 
brought  to  its  attention  by  the  objecting 
party.  Bolen-Darnell  Coal  Co.  v.  Kirk, 
(1909)  25  Okla.  273,  106  Pac.  813. 

Issues  of  fact  —  Generally.  —  The  state 
courts  have  no  jurisdiction  to  pass  finally 
upon  the  facts  stated  in  a  petition  for  the 
removal  of  a  cause  from  a  state  to  a  federal 
Circuit  Court,  which  show  a  cause  properly 
removable,  since  that  is  the  exclusive  prov- 
ince of  the  federal  court.  Texas,  etc.,  R.  Go. 
V.  Eastin,  (1909)  214  U.  S.  163,  29  S.  Ct. 
564,  53  U.  S.  (L.  ed.)  946,  affirmed  (1907) 
100  Tex.  556,  102  S.  W.  105. 

Where  a  petition  for  removal  shows  a  re- 
movable controversy,  prima  facie,  any  issue 
as  to  the  truth  of  the  facts  stated  in  the  peti- 
tion is  to  be  determined  by  the  federal  court. 
Illinois  Cent.  R.  Co.  v,  Jones,  (1904)  118  Ky. 
168,  80  S.  W.  484. 

A  state  court  has  no  jurisdiction  to  try  an 
issue  of  fact  arising  on  a  removal  petition; 
but  the  cause  must  be  removed,  if  the  petition 
and  bond  are  sufficient.  Wisecarver  r.  Chi- 
cago, etc.,  R.  Co.,  (1908)  139  la.  596,  117  N. 
W.  961. 

Fraudulent  joinder.  —  A  petitioner  for  the 
removal  of  a  cause  is  not  bound  to  prove  an 
alleged  fraudulent  joinder  of  the  defendants 
to  prevent  a  removal,  until  issue  has  been 
joined  on  such  allegation.  Donovan  v.  Wells, 
(C.  C.  A.  1909)  169  Fed.  363. 

On  petition  to  remove  a  cause,  it  is  for  the 
federal  court  to  paas  upon  the  allegation  of 
fraudulent  joinder  of  defendants  to  prevent 
removal;  any  finding  thereon  by  the  state 
court  not  binding  the  federal  court.  Davis  r. 
Rexford,  (1907)   146  N.  C.  418,  59  S.  E.  1002. 

A  state  court  has  no  jurisdiction  to  try  an 
issue  of  fact  properly  raised  on  a  petition  for 
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remov&l,  but  that  can  only  be  done  by  the 
federal  court  on  motion  to  remand  after  re- 
moval, and  so,  where  a  petition  alleges  fraud 
in  wrongfully  joining  two  parties  as  defend- 
ants solely  to  defeat  removal,  the  state  court 
cannot  inquire  into  and  determine  for  itself 
the  issue  thus  presented.  St.  Louis  South- 
western R.  Co.  r.  Adams,  (1908)  87  Ark. 
136,  112  8.  W.  186. 

Wliere^  on  an  application  by  a  noncitizen 
to  remove  a  cause  to  the  federal  court,  the 
removal  petition  charges  that  a  citizen  de- 
fendant was  fraudulently  joined  merely  to 
prevent  removal,  such  issue  is  triable  only 
in  the  federal  court  after  removal.  Eastin  t7. 
Texas,  etc.,  R.  Co.,  (1906)  99  Tex.  654,  92  8. 
W.  838,  reversing  (1905)  89  S.  W.  440. 

Where  an  ttction  eould  not  Mve  been  orig- 
inally brought  in  the  federal  Circuit  Court, 
the  Removal  Acts  do  not  require  the  determi- 
nation of  a  question  of  alleged  fraudulent 
joinder  of  parties  by  the  federal  court  after 
the  filing  of  a  removal  petition  and  bond. 
Ward  V,  Pulhnan  Car  Corp.,  (1908)  181  Ky. 
142,  114  S.  W.  764. 

Denial  of  application.  —  Where  a  state 
eourt  orders  a  removal  on  an  insufficient  peti- 
tion, the  party  aggrieved  may  prosecute  an 
appeal  to  the  appellate  court  of  the  state  to 
have  the  order  reviewed.  Illinois  Ont.  R. 
Co.  V,  Jones,  (1904)  118  Ky.  158,  80  S.  W. 
484. 

Where  an  order  of  the  state  trial  court  re- 
moving a  cause  to  the  federal  court  on  the 
ground  of  diversity  of  citizenship  is  not  re- 
viewable by  the  state  Supreme  Court  by  ap- 
peal or  writ  of  error,  it  may  be  reviewed  on 
certiorari;  the  error,  if  any,  appearing  on 
the  face  of  the  record.  State  v,  Mosman, 
(Mo.  1910)    133  S.  W.  38. 

But  the  dismissal  by  a  state  court  of  a 
petition  for  removal  of  a  cause  to  a  federal 
court  cannot  be  reviewed  on  appeal  where 
there  is  no  bill  of  exceptions.  Louisville,  etc., 
R.  Co.  r.  Satterwhite,  (1904)  112  Tenn.  186, 
79  8.  W.  106.  See  also  Stratton's  Indepen- 
dence r.  Sterrett,  (Colo.  1911)  117  Pac.  351; 
Louisville,  etc.,  R.  Co.  r.  Fort,  (1904)  112 
Tenn.  432,  80  S.  W.  429. 

In  Pierce  r.  Illinois  Cent.  R.  Co.,  (1905)  86 
8.  W.  703,  27  Ky.  L.  Rep.  801,  it  appears 
that  a  nonresident  defendant,  joined  with 
residents  in  an  action  which,  on  the  face  of 
the  petition,  is  not  removable  to  the  federal 
court,  petitioned  for  its  removal,  but  stated 
no  ground  in  the  petition  for  such  removal. 
The  court,  in  its  orders,  did  not  pass  upon 
the  petition  for  removal,  but  merely  approved 
and  accepted  the  bond,  and  permitted  the 
plaintiff's  answer  to  the  petition  for  removal 
to  be  filed.  Defendant  evidently  assumed 
that  the  case  was  ipso  facto  removed  to  the 
federal  court,  without  any  order  bv  the  state 
court,  and  plaintiff  also  concluded  that  that 
forum  must  pass  upon  the  propriety  of  the 
removal.  It  was  held  that  there  was  no  order 
of  the  state  court  removing  the  cause  to  the 
federal  court,  from  which  plaintiff  could  or 
should  have  appealed  in  order  to  preserve 
his  rights  to  a  trial  in  the  state  court. 

Setting  aside  order  denying  application,  — 
Where  a  petition  for  removal  of  a  cause  is 


denied,  and  it  thereafter  becomes  apparent 
to  the  court  at  any  time  that  the  resident 
defendant  has  been  joined  without  reasonable 

§  rounds  therefor,  it  is  the  court's  duty  in  its 
iscretion  to  set  aside  the  former  order  and 
direct  a  removal  of  the  cause.  Ward  v.  Pull- 
man Car  Corp.,  (1908)  131  Ky.  142,  114  S. 
W.  754. 

A  state  court  declining  to  order  a  removal 
of  the  case  to  the  federal  court  on  the  filing 
of  a  petition  for  removal  may  do  so  at  the 
close  of  plaintiff's  evidence  or  at  the  close 
of  all  the  evidence.  Chesapeake,  etc.,  R.  Co. 
V.  Banks,  (1911)  144  Ky.  137,  137  S.  W. 
1066. 

Since  no  order  for  removal  is  necesaary, 
where  removal  of  a  cause  to  a  federal  court  is 
proper  an  order  of  removal  by  the  judge  of 
the  state  court  confers  no  jurisdiction  on  the 
federal  court.  Hubbard  v,  Chicago,  etc.,  R. 
Co.,  (1910)    176  Fed.  994. 

Where  a  petition  and  bond  for  the  removal 
of  a  cause  from  a  state  court  to  a  federal 
court  are  sufficient  under  the  federal  statute, 
the  cause  is  removed  without  an  order  of  the 
state  court.  State  v.  Johnston,  (1911)  234 
Mo.  338,  137  S.  W.  595. 

On  the  filing  of  a  removal  petition,  it  be- 
comes a  part  ol  the  record,  and  if,  on  the  face 
of  the  record  as  so  constituted,  the  suit  ap- 
pears to  be  a  removable  one,  the  state  court 
is  bound  to  surrender  jurisdiction.  Donovan 
V,  Wells,  (C.  C.  A.  1909)   169  Fed.  363. 

Where  a  petition  and  bond  for  the  removal 
of  a  cause  to  the  federal  court  is  duly  filed, 
and  on  the  record  made  defendant  is  entitled 
to  removal,  its  right  is  preserved,  not  only 
for  review  in  the  state  court,  but  also  in  the 
Supreme  Court  of  the  United  States.  Sho- 
honey  v.  Quincy,  etc.,  R.  Co.,  (1909)  223  Mo. 
649,  122  S.  W.  1025.  ^ 

In  a  suit  for  petition  in  a  court  of  North 
Carolina,  in  which,  under  the  laws  of  the 
state,  the  clerk  is  authorized  to  make  all 
necessary  orders  and  to  enter  judgment,  such 
clerk  has  authority  to  make  an  order  for  the 
removal  of  the  cause  on  a  petition  filed  before 
answer.  Sanderlin  v.  People's  Bank,  (1905) 
140  Fed.  191. 


IV.  Ennot  of  PErmoN  as  Geihbbal  ob 
Special  Appearance. 

An  appearance  in  the  state  court  for  the 
sole  purpose  of  ezerciaing  a  right  to  remove 
the  case  to  the  federal  court  should  be  re- 
garded as  a  special  appearance  for  such  pur- 
pose, though  containing  no  express  limitation, 
and  will  not  therefore  constitute  a  waiver  of 
an  objection  to  the  jurisdiction  on  the  ground 
that  the  summons  was  not  properly  served. 
Murphy  t?.  Herring-Hall-Marvin  Safe  Co., 
(1911)   184  Fed.  495. 

Challenge  to  the  jurisdiction.— The  removal 
of  a  cause  does  not  preclude  the  defendant 
from  challenging  the  jurisdiction  of  either 
the  state  or  federal  court  over  his  person,  or 
from  claiming  exemption  from  being  sued  in 
a  state  other  than  that  of  his  residence. 
Davis  V.  Cleveland,  etc.,  R.  Co.,  (1906)  146 
Fed.  403. 
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A  motion  to  vacate  the  seiYice  of  the  sum- 
mons may  properly  be  presented  to  the  fed- 
eral court  after  removal  of  the  cause,  where 
defendant  has  appeared  only  for  the  purpose 
of  such  removal,  whether  specially  so  limited 
or  not;  and  such  motion  must  be  determined 
on  the  facts  appearing  of  record  at  the  time 
of  removal,  which  cannot  be  supplemented  by 
evidence  taken  after  removal.  Webster  v, 
Iowa  State  Traveling  Men's  Assoc,  (1904) 
166  Fed.  367. 

The  validity  of  the  service  of  process  upon 
a  foreign  corporate  defendant  is  open  in  a 
federal  Circuit  Court  after  the  cause  has  been 
removed  to  that  court  from  a  state  court  on 
the  petition  of  such  defendant.  Mechanical 
Appliance  Co.  t?.  Castleman,  (1910)  215  U.  S. 
437,  30  S.  Ct.  126,  64  U.  S.  (L.  ed.)  272. 

The  return  of  the  sheriff  of  the  state  court 
is  not  conclusive  upon  the  question  of  the 
validity  of  service  of  process,  where  the  cause 
has  been  removed  to  a  federal  Circuit  Court 
by  a  defendant  who  raises  by  plea  to  the 
jurisdiction  the  objection  that  it  was  a  for- 
eign corporation  not  doing  business  within 
the  state,  and  that  the  person  served  with 
process  was  not  its  agent  at  that  time.  Me- 
chanical Appliance  C!o.  17.  Castleman,  (1910) 
215  U.  S.  437,  30  S.  Ct.  125,  54  U.  S.  (L.  ed.) 
272.  See  also  Murphy  v.  Herring-Hall-Mar- 
vin Safe  Co.,  (1911)  184  Fed.  495. 

V.  State  Coubt  to  Proceed  No  Furtheb. 

The  filing  of  a  sufficient  petition  and  bond 
for  removal,  in  a  cause  which  is  removable, 
ip^o  facto  divests  the  state  court  of  jurisdic- 
tion to  proceed  further  therein  except  to  pass 
on  the  sufficiency  of  the  papers,  and  any  fur- 
ther action  it  may  take  is  coram  non  judice 
and  void.  While  a  formal  order  of  removal 
is  usual,  it  is  not  necessary,  nor  will  the 
failure  of  the  state  court  to  take  any  action 
on  the  petition  prevent  the  attaching  of  the 
jurisdiction  of  the  federal  court.  Boatmen's 
Bank  v.  Fritzlen,  (1906)  136  Fed.  650,  68 
C.  C.  A.  288,  reversing  (1904)  128  Fed.  608; 
Mays  V,  Newlin,  (1906)  143  Fed.  574;  Phil- 
lips t?.  Western  Terra  Cotta  O).,  (1909)  174 
Fed.  873;  Flint  v.  Coffin,  (C.  C.  A.  1910)  176 
Fed.  872;  Mannington  v.  Hocking  Valley  R. 
Co.,  (1910)  183  Fed.  133;  Hunter  v,  Illinois 
Cent.  R.  Co.,  (C.  C.  A.  1911)  188  Fed.  646; 
Texarkana  Telephone  Co.  r.  Bridges,  (1906) 
75  Ark.  116,  86  S.  W.  841;  Stratton's  Inde- 
pendence r.  Sterrett,  (Colo.  1911)  117  Pac. 
351;  Southern  R.  Co.  v.  Dukes,  (1910)  7  Ga. 
App.  784,  68  S.  E.  332;  Pennsylvania  Co.  v. 
Leeman,  (1903)  160  Ind.  16,  66  N.  E.  48; 
Chicago,  etc.,  R.  Co.  v.  Stone,  (1905)  70  Kan. 
708,  79  Pac.  656;  Ward  t?.  Pullman  Car  Corp., 
(1908)  131  Ky.  142,  114  S.  W.  754;  Chesa- 
peake, etc.,  R.  Co.  17.  Banks,  (1911)  144  Ky. 
137,  137  S.  W.  1066;  Chastain  v.  Missouri, 
etc.,  R.  Co.,  (1910)  226  Mo.  94,  125  S.  W. 
1099;  Chastain  v.  Missouri,  etc.,  R.  Co., 
(1911)  152  Mo.  App.  478,  133  S.  W.  853; 
State  t?.  Mosman,  (Mo.  1910)  133  S.  W.  38; 
Higson  V.  North  River  Ins.  Co.,  (1910)  153 
N.  C.  35,  68  S.  E.  920 ;  Eastin  v,  Texas,  etc., 
R.  Co.,  (1906)  99  Tex.  654,  92  S.  W.  838; 
Bilby  V.  Hancock,  (Tex.  1910)  125  S.  W.  370. 


Where  a  cause  is  removed  to  the  federal 
court,  no  part  of  the  subject-matter  thereof 
remains  in  the  state  court.  Holbrook  v. 
Quinlan,  (Vt.  1911)  80  Atl.  339. 

During  the  pendency  in  a  United  States 
Circuit  Court,  in  a  cause  removed  thereto 
from  a  state  court,  of  a  controversy  over  the 
question  whether  a  sufficient  ground  for  such 
removal  exists,  the  state  court  is  without 
jurisdiction  to  proceed  or  to  make  any  judg- 
ment or  order  in  the  suit.  Tomson  v.  Iowa 
State  Traveling  Men's  Assoc.,  (1907)  78  Neb. 
400,  110  N.  W.  997. 

Since  the  presentation  to  the  state  court 
of  the  petition  for  removal  of  a  cause,  ac- 
companied by  the  required  bond  praying  for 
removal,  is  effective  to  deprive  the  state  court 
of  jurisdiction  eo  inatante,  if  the  petition  on 
its  face  shows  facts  essential  to  entitle  plain- 
tiff to  remove,^  the  filing  of  an  answer  in  the 
state  court  after  the  presentation  of  the  peti- 
tion to  remove  is  ineffective  to  raise  an  issue 
as  to  the  facts  relied  on  for  removal,  since  all 
pleading  attacking  the  facts  so  alleged  and 
the  federal  court's  jurisdiction  must  be  filed 
in  and  heard  by  the  federal  court  to  which 
the  cause  is  removed.  Phillips  v.  Western 
Terra  Cotta  Co.,  (1909)  174  Fed.  873. 

If  the  determination  of  the  state  court  as 
to  its  right  to  retain  jurisdiction  after  peti- 
tion is  filed  for  removal  to  the  federal  court 
is  erroneous,  all  subsequent  proceedings  there- 
in including  the  judgment  are  void,  but  other- 
wise the  proceedings  are  valid.  Golden  v. 
Northern  Pac.  R.  Co.,  (1909)  39  Mont.  435, 
104  Pac.  549. 

An  appointment  of  a  receiver  by  a  state 
court  will  be  vacated  by  the  federal  Circuit 
Court  as  without  jurisdiction  where  proper 
proceedings  had  been  taken  to  remove  the 
cause.  Fayette  Title,  etc.,  Co.  i\  Maryland, 
etc..  Telephone,  etc.,  Co.,  (1910)  180  Fed. 
928. 

Where,  in  an  action  against  a  railroad  com- 
pany and  its  receivers,  appointed  in  a  federal 
court,  to  compel  the  defendants  to  remove 
obstructions  from  a  street,  defendants  filed 
a  cross-bill  claiming  title  to  the  part  of  the 
street  in  question,  and  removed  the  case  to 
the  federal  court,  which  denied  a  motion  to 
remand,  and  assumed  jurisdiction,  it  was  held 
that  no  proceedings  could  be  taken  in  such 
action  in  the  state  court  while  it  was  pend- 
ing and  undetermined  in  the  federal  court. 
Ashland  r.  Whitcomb,  (1904)  120  Wis.  649, 
98  N.  W.  531. 

But  see  Oishei  t?.  Pennsylvania  R.  Co., 
(1905)  101  App.  Div.  473,  91  N.  Y.  S.  1034. 
wherein  it  was  held  that  where,  after  settle- 
ment of  an  action  for  injuries,  the  defendant 
removed  the  cause  to  the  federal  courts,  it 
was  held  that  such  removal  did  not  deprive 
the  state  court  of  jurisdiction  to  enforce  the 
lien  of  plaintiff's  attorney  on  the  proceeds  of 
the  settlement. 

And  where  an  action  was  brought  in  a  state 
court,  and  defendant  petitioned  for  ^moval 
to  a  federal  court,  which  was  denied,  judg- 
ment for  plaintiff  was  reversed  on  appeal,  on 
the  ground  that  the  lower  court  erred  in 
denying  the  removal,  and  the  cause  was  re- 
manded with  direction  to  proceed  in  a  man- 
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ner  not  inconBistemt  with  the  opinion  of  the 
Sapreme  Court.  It  was  held  th&t  the  state 
court  had  jurisdiction  to  render  judgment  for 
eosts  which  accrued  in  that  court,  though  the 
petition  for  removal  filed  before  the  accrual 
of  costs,  or  the  major  part  of  them,  should 
have  been  sustained.  Wisecarver  r.  Chicago, 
etc,  R.  Co.,  (1909)  146  la.  281,  122  N.  W. 
909. 

Appaient  defects.  —  Where  a  defect  indicat- 
ing want  of  jurisdiction  in  a  federal  court 
appears  on  the  face  of  a  petition  for  removal, 
the  state  courts  are  not  ousted  of  their  juris- 
diction; not  being  bound  to  surrender  juris- 
diction until  a  case  has  been  made  which  on 
its  face  shows  that  petitioner  has  a  right  to 
transfer  the  cause  to  the  federal  court.  North 
Carolina  Corp.  Commission  r.  Southern  R. 
Co.,  (1909)  151  N.  C.  447,  66  S.  E.  427. 

Where  an  em  parte  order  was  made  for  the 
removal  from  the  state  Supreme  Court  to  the 
federal  Circuit  Court  of  an  action  on  judg- 
ments, but  the  order  was  void  because  of  the 
failure  of  the  petition  for  removal  to  show 
the  citizenship  of  plaintiff's  assignors,  and 
no  stay  of  proceedings  having  been  obtained, 
it  was*  held  that  the  state  Supreme  Court  did 
not  lose  jurisdiction  of  the  case,  and  prop- 
erly entered  judgment  against  defendant  on 
default  in  serving  an  answer.  Tierney  v. 
Helvetia  Swiss  F.  Ins.  Co.,  (1908)  126  App. 
Div.  446,  110  N.  Y.  8.  613. 

Diimiaaal  of  cause  to  prevent  removal. — 
Where  proper  application  is  made  by  a  non- 
resident defendant  for  the  removal  of  a  case 
from  the  state  court  to  the  United  States 
court,  which  application  is  refused  by  the 
state  court,  whose  judgment  is  reversed  on 
writ  of  error  to  the  Supreme  Court  of  the 
state,  plaintiff  cannot  dismiss  the  case,  so  as 
to  defeat  its  removal  to  the  United  States 
court,  by  an  entry  of  dismissal  before  the  re- 
mittitur from  the  Supreme  Court  has  been 
formally  made  the  judgment  of  the  lower 
court.  Louisville,  etc.,  R.  Co.  r.  Newman, 
(1009)    132  6a.  523,  64  S.  E.  541. 

Withdrawal  of  petition.  —  Where  a  motion 
for  the  removal  of  a  cause  on  a  petition  and 
bond  on  file  was  overruled  by  the  state  court, 
on  the  ground  that  the  cause  was  still  at 
rules  and  not  on  the  court  docket,  and  de- 
fendant acquiesced  in  such  decision  by  tak- 
ing no  further  action  for  removal  until  the 
n^t  term  and  then  again  presenting  the  mo- 
tion, it  was  held  that  such  action  had  the 
effect  of  a  temporary  withdrawal  of  the  mo- 
tion, and  the  state  court  retained  jurisdiction 
until  it  was  again  presented.  Mays  v,  New- 
lin,   (1906)   143  Fed.  574. 

On  the  filing  of  the  requisite  petition  and 
bond  for  removal  to  a  federal  court,  the  state 
court  loses  jurisdiction;  but  where  a  party 
procures  a  withdrawal  of  the  petition  and 
bond  by  the  party  filing  it,  and  dismisses  his 
action  in  the  state  court  as  to  such  party, 
and  by  agreement  with  the  remaining  parties 
prosecutes  his  suit  in  a  state  court,  he  can- 
not, after  judgment  against  him,  assert  that 
the  jurisdiction  of  tl^  state  court  had  not 
been  restored.  Anderson  r.  United  Realty 
Co.,  (1908)  79  Ohio  St.  23,  86  N.  E.  644. 
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Right  to  begin  new  action  on  diamiasal  in 
Circuit  Court.  —  After  the  transfer  of  an  ac- 
tion to  the  federal  court,  the  plaintiff  has  the 
right  to  dismiss  it  in  that  court  and  renew 
the  action  in  the  state  court;  and  it  is  not 
material  that  an  action  was  not  dismissed 
in  the  federal  court  until  after  the  second  one 
was  instituted  in  the  state  court,  it  being 
sufficient  that  the  dismissal  occurred  before 
the  trial  of  the  second  action.  Dana  t\ 
Blackburn,  (1906)  121  Ky.  706,  90  S.  W.  237. 
See  also  Southern  R.  Co.  i?.  Rowe,  (1907)  2 
Ga.  App.  557,  59  S.  E.  462;  Nipp  v.  Chesa- 
peake, etc.,  R.  Co.,  (1904)  80  S.  W.  796,  25 
Ky.  L.  Rep.  2335;  Holbrook  v.  Quinlan,  (Vt. 
1911)  80  Atl.  339. 

Where  an  action  is  removed  to  a  federal 
court  and  is  there  dismissed  without  trial  or 
determination  of  the  merits,  plaintiff's  right 
to  sue  is  not  affected,  and  he  may  institute 
a  new  suit  on  the  same  cause  of  action  in 
the  state  court,  as  though  the  prior  suit  had 
not  been  brought,     McPherson  v.  Swift,   (S. 

D.  1911)   130  N.  W.  768. 

Where  a  suit  against  a  foreign  and  do- 
mestic corporation  was  removed  to  the  fed- 
eral court  on  the  ground  of  the  amount  in 
controversy,  and  because  the  domestic  cor- 
poration had  been  fraudulently  joined  as  a 
party,  it  was  held  that  the  plaintiff  had  the 
right  to  dismiss  the  case  in  the  federal  court, 
and  subsequently  institute  a  suit  in  the  state 
courts  against  the  foreign  corporation,  alone, 
laying  damages  in  a  sum  less  than  $2,000. 
Pacific  Express  Co.  r.  Needham,  (1904)  37 
Tex.  Civ.  App.  129,  83  S.  W.  22. 

Dismieaal  tcithout  prejudice  in  federal 
court  —  Where,  after  the  removal  of  a  suit, 
the  plaintiff  procures  an  order  dismissing  the 
same  without  prejudice,  the  jurisdiction  of 
the  federal  court  ends;  and  the  fact  of  the 
removal  does  not  affect  the  jurisdiction  of 
the  state  court  to  entertain  a  new  suit  on  the 
same  cause  of  action.  Texas  Cotton  Products 
Co.  r.  Stames,  (1905)  133  Fed.  1022,  66  C. 
C.  A.  673,  affirming  (1904)  128  Fed.  183; 
Stevenson  v.  Illinois  Cent.  R.  Co.,  (1904) 
117  Ky.  855,  79  S.  W.  767;  DeWitt  v.  Chesa- 
peake, etc.,  R.  Co.,  (1904)  79  S.  W.  27^,  25 
Ky.  L..  Rep.  2019. 

Where  a  suit  in  a  state  court  has  been  re- 
moved by  defendant  to  the  United  States 
court  having  concurrent  jurisdiction,  and  has 
on  application  of  plaintiff  been  dismissed 
without  prejudice,  there  is  no  merger  of  the 
cause  of  action,  and  a  new  suit  may  be 
brought  thereon  at  any  time  in  any  court  of 
competent  jurisdiction  as  though  no  previous 
suit  had  been  brought.  Baltimore,  etc.,  R. 
Co.  V.  Larwill,  (1910)  83  Ohio  St.  108,  93  N. 

E.  619. 

Taking  nonsuit  in  federal  court  — Where 
a  cause  is  removed  to  the  federal  court,  not- 
withstanding the  refusal  of  the  state  court 
to  grant  the  application  for  removal,  and  the 
party  resisting  the  removal  appears  in  the 
federal  court  and  submits  himself  to  its  ju- 
risdiction, asking  that  the  cause  be  reraande<l, 
and  failing  in  which  he  appears  in  the  fe<l- 
eral  court  and  takes  a  nonsuit,  and  consents 
that  a  judgment  be  entered  against  him,  he 
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cannot  thereafter  prosecute  the  same  suit  in 
the  state  court,  but  must  commence  a  new 
suit  in  the  state  court.  Texas,  etc.,  R.  Co.  v. 
Huber,  (Tex.  1906)   95  S.  W.  668. 

Proceedings  after  remand.  —  The  state 
court,  after  remand  of  a  cause  removed  to  a 
federal  court,  cannot  question  the  correctness 
of  the  order  of  remand,  but  must  proceed  to 
exercise  jurisdiction.  Feeney  \\  Wabash  R. 
Co.,  (1907)    123  Mo.  App.  420,  99  S.  W.  477. 

Where  a  cause  removed  to  a  federal  court 
is  by  the  latter  remanded,  the  order  of  re- 
mand cannot  be  reviewed  on  appeal  to  the 
Supreme  Court  of  the  state.  St.  Louis,  etc., 
R.  Co.  p.  Neal,  (1906)  83  Ark.  691,  98  S.  W. 
968. 

Where  a  case  had,  on  defendant's  petition, 
been  transferred  to  a  federal  court,  and  re- 
manded by  it  to  the  state  court,  the  accept- 
ance of  jurisdiction  by  the  latter  does  not 
deprive  the  defendant  of  any  of  its  constitu- 
tional   rights.      Walker   r.    Wabash   R.    Co., 

(1906)  193  Mo.  453,  92  S.  W.  83. 

Where  a  case  is  removed  to  the  federal 
court  and  thereafter  on  motion  is  remanded 
to  the  state  court  and  tlie  clerk  enters  default 
on  failure  of  defendant  to  appear  or  answer, 
the  court  has  jurisdiction  to  hear  proofs  sub- 
mitted by  plaintiff  and  make  findings  and 
enter  judgment  thereon.  Morbeck  r.  Brad- 
ford-Kennedy Co.,  (1910)  19  Idaho  83,  113 
Pac.  89. 

Second  application  for  removal,  —  An  or- 
der remanding  a  cause  to  the  state  court 
whence  it  was  removed  does  not  control  the 
right  to  make  a  second  application  for  re- 
moval if  it  results  from  the  subsequent  plead- 
ings or  the  conduct  of  the  parties  that  the 
cause  becomes  a  removable  one.  Fritzlen  v. 
Boatmen's  Bank,  (1909)  212  U.  S.  364,  29 
S.  Ct.  366,  63  U.  S.   (L.  ed.)   651,  affirming 

(1907)  76  Kan.  479,  89  Pac.  916. 
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Acquisition  of  federal  juriadiction.  —  Where 
the  petition  for  removal  of  a  case  to  the  fed- 
eral court,  and  the  files  in  the  case  consti- 
tuting the  record  up  to  the  time  of  filing  the 
petition,  show  upon  their  face  that  the  fed- 
eral statute  has  been  complied  with,  and  that 
the  case  is  one  that  should  be  removed,  the 
jurisdiction  is  at  once  transferred  to  the  fed- 
eral court.  Morbeck  r.  Bradford-Kennedy 
Co.,  (1910)   19  Idaho  83,  113  Pac.  89. 

When  this  section  has  been  fully  complied 
with,  the  federal  court  acquires  jurisdiction 
without  an  order  of  the  state  court  trans- 
ferring the  cause.  Mutual  L.  Ins.  C!o.  r. 
Langley,   (1906)    146  Fed.  416. 

It  is  not  the  order  of  a  state  court  remov- 
ing a  cause  that  gives  a  federal  court  juris- 
diction, but  it  is  the  application  for  removal 
in  the  form  prescribed;  and  if  the  petition 
for  removal,  read  in  the  light  of  the  pleadings 
in  the  case,  shows  a  removable  cause,  and  the 
bond  tendered  is  sufficient,  the  cause  is  re- 
moved without  reference  to  the  action  of  the 
state  court.  Shohoney  v.  Quincy,  etc.,  R.  Co., 
(1909)  223  Mo.  649,  122  S.  W.  1025. 


Conclu9iven€88  of  petition,  —  The  cases  re« 
moved  from  a  state  court,  in  which  the  peti- 
tion filed  by  plaintiff  in  the  state  court  is 
conclusive  in  the  federal  court  on  the  question 
of  its  jurisdiction,  are  cases  in  which  the 
question  depends  on  the  legal  construction  of 
plaintiff's  petition  as  to  the  joint  liability  of 
defendants,  or  other  questions  of  law.  Wood- 
son County  V.  Toronto  Bank,  (1904)  128  Fed. 
157. 

Defective  petition,  —  Where,  under  the  al- 
legations of  the  petition  in  the  action  and  the 
petition  for  removal,  the  cause  is  not  remov- 
able to  the  federal  court,  that  court  acquires 
no  jurisdiction,  and  its  orders  in  the  prem- 
ises are  void,  notwithstanding  plaintifTs  ap- 
pearance and  motion  to  remand  the  case,  and 
his  participation  in  the  trial  after  the  motion 
is  overruled.  Pierce  v,  Illinois  Ont.  R.  Co., 
(1905)  86  S.  W.  703,  27  Ky.  L.  Rep.  801. 
.  Where  tlie  petition  filed  in  the  state  court 
does  not  show  prima  fade  that  there  is  a  re- 
movable controversy,  tlie  jurisdiction  of  the 
federal  court  cannot  be  conferred  by  consent 
or  by  any  appearance,  or  even  by  a  trial 
therein.  Illinois  Cent.  R.  Co.  v,  Jones,  (1904) 
118  Ky.  168,  80  S.  W.  484. 

Jurisdiction  of  the  person.  —  After  a  case 
has  been  removed  from  a  state  to  a  federal 
court,  the  defendant  may  move  to  vacate  the 
service  if  a  special  appearance  only  is  made 
for  that  purpose.  Cavanagh  v,  Manhattan 
Transit  Co.,  (1906)    133  Fed.  818. 

The  filing  of  a  petition  by  a  defendant  in 
a  state  court  to  remove  the  cause  to  the 
proper  Circuit  Court  of  the  United  States 
does  not  prevent  him,  after  tlie  case  is  re- 
moved, from  moving  in  the  federal  court  to 
dismiss  it  for  want  of  jurisdiction  of  defend- 
ant's person,  he  having  appeared  specially  in 
the  federal  court  for  that  purpose.  Gebbie  r. 
Review  of  Reviews  Co.,  (1906)  134  Fed. 
160. 

Where  a  foreign  insurance  association,  after 
suit  brought  in  the  state  court,  took  season- 
able steps  to  have  the  same  removed  to  the 
federal  court,  it  may,  after  such  removal, 
appear  specially  for  the  purpose  of  moving  to 
dismiss  on  the  ground  that  the  court  had  not 
obtained  jurisdiction  of  defendant's  person. 
Greenleaf  i;.  National  Assoc,  of  Railway 
Postal  Clerks,   (1904)    130  Fed.  209. 

Service  of  process  on  the  secretary  of  a  for- 
eign corporation  while  present  in  New  York 
on  business  not  connected  with  the  company 
held  insufficient  to  confer  jurisdiction  over 
the  defendant  on  removal  of  the  cause  to  the 
federal  court.  Phelps  t?.  Connecticut  Co., 
(1911)   188  Fed.  766. 

Jurisdiction  limited  to  statutory  grounds, 
—  The  jurisdiction  acquired  by  a  federal 
court  by  removal  is  strictly  limited  to  the 
statutory  grounds,  and  rests  solely  on  the 
state  of  facta  and  controversy  of  record  as 
brought  from  the  court  of  original  cognizance, 
and  neither  acquiescence  of  the  parties  nor 
the  action  of  the  state  court  can  enlarge  the 
statutory  jurisdiction  of  the  federal  court  nor 
divest  that  of  the  state  court.  Willard  v. 
Chicago,  etc.,  R.  Co.,  (C.  C.  A.  1908)  165 
Fed.  181. 
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Where  an  action  begun  by  attachment  was 
properly  removed  to  the  federal  court  pending 
a  motion  to  dissolve  the  attachment,  both  the 
principal  suit  and  the  attachment  proceeding 
were  transferred  into  the  federal  Circuit 
Court,  which,  on  the  filing  of  the  transcript 
and  docketing  the  cause  there,  was  as  fully 
possessed  of  the  case  as  if  it  had  been  begun 
in  that  court.  Lebensberger  v.  Scofield,  ( 1905 ) 
139  Fed.  380,  71  C.  C.  A.  476.  See  also  Clark 
I?.  Wells,  (1906)  203  U.  S.  164,  27  S.  Ct.  43, 
51  U.  &  (L.  ed.)  138. 

Where  a  state  court  has  acquired  jurisdic- 
tion of  a  suit  by  attachment  against  a  for- 
eign corporation  under  the  state  statute,  a 
federal  court  has  jurisdiction  on  removal  of 
the  cause  by  either  the  defendant  or  a  gar- 
nishee. Greevy  v.  Jacob  Tome  Institute, 
(1904)   132  Fed.  408. 

Waiver  of  objection.  —  By  removing  a 
cause  to  the  federal  court,  defendant  consents 
to  the  assumption  of  jurisdiction  of  his  per- 
son by  the  court  of  the  particular  district 
to  which  the  cause  is  removed.  Shawnee 
Nat.  Bank  v.  Missouri,  etc.,  R.  Co.,  (1909) 
175  Fed.  456. 

The  requirement  that  an  action  in  the  fed- 
eral court  based  upon  a  diversity  of  citizen- 
ship be  brought  in  the  district  of  the  r<>si- 
dence  of  either  plaintiff  or  defendant  is  waived 
by  defendant's  removal  of  the  cause  to  the 
federal  court  from  the  state  court  where  it 
is  brought.  De  Valle  Da  Costa  v.  Southern 
Pac.  Co.,   (1908)    160  Fed.  216. 

W^bere  defendant,  a  foreign  corporation, 
when  sued  by  an  alleged  alien  in  the  Illinois 
state  eourts,* removed  the  cause  to  the  federal 
Circuit  Court  for  the  Northern  District  of 
Illinois,  it  thereby  waived  any  objection  to 
the  venue  and  its  right  to  be  sued  in  the  fed- 
eral district  of  its  residence.  Cucciarre  t\ 
New  York  Cent.,  etc.,  R.  Co.,  (C.  C.  A.  1908) 
163  Fed.  38. 

Where  an  action  by  attachment  against  a 
nonresident  pending  in  a  state  court  having 
jurisdiction,  in  which  property  has  been  at- 
tached and  the  plaintiff  is  proceeding  in  con- 
formity to  the  state  statute  to  obtain  service, 
is  removed  by  the  defendant  to  the  fed- 
eral court  on  the  ground  of  diversity  of  citi- 
zenship, such  removal  confers  upon  the  federal 
court  jurisdiction  of  the  defendant's  person, 
and  that  court  may  proceed  to  render  a  per- 
sonal judgment  against  him,  to  be  satisfied 
from  the  proceeds  of  the  attached  property. 
The  removal  statute  cannot  be  so  construed 
as  to  permit  a  defendant  to  oust  the  rightful 
jurisdiction  of  a  state  court  by  a  removal, 
and  then  obtain  a  dismissal  of  the  action  in 
the  federal  court  for  want  of  jurisdiction. 
Clark  P.  Wells,  (1906)  203  U.  S.  164,  27  S. 
Ct.  43,  51  U.  S.  (L.  ed.)   138. 

Legal  and  eqtiitable  remedies  and  defenses. 
—  Where  a  cause  is  removed  to  a  federal 
court  from  a  state  court  which  was  compe- 
tent to  grant  either  legal  or  equitable  relief, 
the  plaintiff  may  proceed  in  the  federal  court 
either  at  law  or  in  equity;  but  if  he  elects  to 
proceed  in  equity,  and  no  case  for  equitable 
relief  is  made,  such  court  cannot  retain  and 
try  the  cauae  as  an  action  at  law.     Union 


Stockyards    Co.    t'.    Nashville    Packing    Cd.j 

(1905)  140  Fed.  701,  72  C.  C.  A.  195. 

On  filinfif  in  apt  time  a  valid  petition,  the 
court's  jurisdiction  is  determined,  and  de- 
fendant's remedy,  as  to  an  injunction  granted 
in  the  cause,  is  by  motion  in  the  federal  court 
to  dissolve  it.  Harbison  r.  Allen,  (1910)  152 
N.  C.  720,  68  8.  E.  207. 

On  removal  of  an  equitable  cause,  the  com- 
plaint or  bill  should  be  redrafted  to  conform 
to  the  equity  practice  in  the  federal  courts. 
Thornton  N.  Motley  Co.  v.  Detroit  Steel,  etc., 
Co.,    (1904)    130  Fed.  398. 

When  a  suit  in  equity  is  removed  from  a 
state  to  a  federal  court,  it  must  thereafter 
conform  to  the  equity  practice  and  rules  in 
force  in  such  court,  regardless  of  the  forms 
of  practice  in  equitable  proceedings  in  the 
state  court.     Bryant  Bros.   Co.  v.  Robinson, 

(1906)  149  Fed.  321,  79  C.  C.  A.  269. 

But  the  provision  of  equity  rule  94  that 
a  bill  by  a  stockholder,  founded  on  rights  of 
the  corporation,  shall  be  verified  by  oath, 
cannot  be  applied  to  a  bill  filed  in  a  state 
court,  and  from  thence  removed  to  a  federal 
court.  Maeder  v.  Buffalo  Bill's  Wild  West 
Co.,  (1904)   132  Fed.  280. 

Restraining  proceedings  in  state  court.  —  A 
bill  to  restrain  a  state  court  from  proceeding 
in  an  action  at  law  after  jurisdiction  has 
been  removed  to  the  federal  court,  until  the 
question  of  removability  has  been  determined, 
is  maintainable  as  an  auxiliary  proceeding 
to  protect  the  federal  court's  jurisdiction  and 
to  prevent  unnecessary,  embarrassing,  fruit- 
less, and  expensive  litigation.  Donovan  r. 
Wells,  (C.  C.  A.  1909)   169  Fed.  363. 

Where  a  cause  was  properly  removed  to  a 
federal  court,  but  the  state  court  erroneously 
denied  a  motion  for  an  order  transferring  the 
cause,  the  federal  court  has  jurisdiction  on 
the  application  of  the  party  removing  the 
cause  to  grant  an  ancillary  injunction  re- 
straining the  opposite  party  from  taking  fur- 
ther proceedings  in  the  state  court,  without 
violating  R.  S.  sec.  720  [4  Fed.  Stat.  Annot. 
609]  forbidding  a  federal  court  from  enjoin- 
ing proceedings  in  a  state  court.  Madison- 
ville  Traction  Co.  r.  St.  Bernard  Min.  Co., 

(1905)  196  U.  S.  239,  26  S.  Ct.  251,  49  U.  S. 
(L.  ed.)  462;  Mutual  L.  Ins.  CJo.  r.  Langley, 

(1906)  145  Fed.  415. 

Where  a  state  court  wrongfully  attempted 
to  exercise  jurisdiction  after  the  case  had 
been  transferred  to  the  federal  court  by  de- 
fendant filing  a  copy  of  the  record  therein 
after  the  denial  of  his  petition  to  remove, 
such  subsequent  exercise  of  jurisdiction  by 
the  state  court  will  be  enjoined.  Donovan  r. 
Wells,   (C.  C.  A.  1909)    169  Fed.  363. 

Where  a  proceeding  to  acquire  land  for  a 
railroad  right  of  way  was  properly  removed 
to  the  federal  court  after  the  report  of  com- 
missioners had  been  filed  in  the  state  court, 
the  state  court  having  been  deprived  of  juris- 
diction by  the  removal  proceedings,  tlje  fed- 
eral court  has  jurisdiction  to  enjoin  the  plain- 
tiff from  proceeding  further  with  the  action 
in  the  state  court.  Madisonville  Traction  Co. 
V.  St.  Bernard  Min.  Co.,  (1905)  196  U.  S. 
239,  25  S.  Ct.  251,  49  U.  S.  (L.  ed.)  462. 
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Conformity  to  state  practice  —  Generally. 
—  On  removal  of  a  cause  into  a  federal  court, 
that  court  takes  it  precisely  as  it  finds  it, 
accepting  all  decrees  and  orders  of  the  state 
court  as  adjudications,  and  will  not  entertain 
a  motion  which  had  been  fully  presented  to 
and  finally  decided  by  the  state  court  before 
removal.  Guernsey  r.  Cross,  (1907)  153  Fed. 
827. 

Service  of  foreign  corporations.  —  Where 
service  on  a  foreign  corporation  is  objected  to 
after  removal  to  the  federal  Circuit  Court, 
the  same  rule  should  be  applied  in  determin- 
ing the  sufiiciency  of  the  service  as  in  a  case 
originally  brought  in  the  Circuit  Court.  West 
f.  Cincinnati,  etc.,  R.  Co.,  (1909)  170  Fed.  349. 

Where  a  foreign  corporation  is  doing  some 
substantial  business  in  a  state,  and  a  suit 
commenced  in  a  state  court  by  service  of 
process  valid  under  the  state  statute  is  re- 
moved into  a  federal  court,  such  court  will 
not  set  aside  the  service.  Sleicher  v.  Pull- 
man Co.,   (1900)    170  Fed.  365. 

A  foreign  railroad  corporation,  which 
maintains  offices  in  New  York  and  there  em- 
ploys freight  and  passenger  agents  to  solicit 
business,  which  also  holds  directors'  meetings, 
disburses  dividends,  and  keeps  an  office  for 
the  transfer  of  its  stock  there,  with  an  as- 
sistant secretary,  is  doing  some  substantial 
business  in  the  state,  and  is  subject  to  service 
of  process  under  the  New  York  statute,  and 
such  service  will  not  be  set  aside  by  a  fed- 
eral court,  in  a  suit  brought  in  a  state  court, 
after  its  removal.  Sleicher  v.  Pullman  Co., 
(1909)  170  Fed.  365. 

Service  by  publication.  —  Service  by  pub- 
lication in  the  manner  prescribed  by  the  state 
statutes  for  nonresident  defendants  cannot  be 
had  in  the  federal  Circuit  Court  to  which  a 
suit  in  which  an  attachment  has  issued  has 
been  removed  from  a  state  court  before  ser- 
vice of  summons.  Clark  v.  Wells,  (1906)  203 
U.  S.  164,  27  S.  Ct.  43,  51  U.  S.  (L.  ed.)  138, 
modifying  (1905)  136  Fed.  462.  See  also  in- 
fia^  this  page,  cases  cited  under  AttacKmentB. 

But  it  has  been  held  that  an  attachment 
granted  by  a  state  court  in  a  suit  in  which 
service  was  made  by  publication  cannot  be 
vacated  by  the  federal  court  on  removal  be- 
cause the  action  is  one  in  which  such  service 
is  not  provided  for  by  the  federal  practice, 
but,  under  this  section,  it  must  stand  as  it 
would  in  the  state  court,  whatever  effect  the 
failure  to  o,btain  personal  service  may  have 
on  its  efficacy.  Blumberg  r.  A.  B.  A  E,  L, 
Shaw  Co.,  (1904)   131  Fed.  608. 

Vacating  service.  —  The  denial  by  an  in- 
ferior state  court  of  a  motion  to  vaoat«  the 
service  of  summons  is  not  res  judicata  on  the 
question  of  the  validity  of  such  service,  when 
raised  in  the  federal  Circuit  Court  to  which 
the  cause  has  been  removed.  Bemington  r. 
Central  Pac.  R.  Co.,  (1905)  198  U.  S.  96,  26 
S.  Ct.  677,  49  U.  S.  (L.  ed.)  969. 

But  it  has  been  held  that  where  defendant 
moved  in  a  state  court  to  set  aside  the  ser- 
vice, and  on  the  motion  being  denied,  without 
appealing  from  the  order  as  it  could  have 
done,  removed  the  case  to  the  federal  court. 


it  could  not  there  renew  its  motion  to  set 
aside  the  service.  Hoyt  i;.  Ogden  Portland 
Cement  Co.,  (1911)  185  Fed.  889. 

Power  over  orders  of  state  court.  —  After 
the  removal  of  a  cause,  the  federal  court  has 
authority  to  hear  and  act  on  a  motion  pend- 
ing in  the  state  court  at  the  time  of  removal 
to  modify  or  vacate  a  restraining  order  or. 
preliminary  injunction  previously  granted. 
Mannington  v.  Hocking  Valley  R.  Co.,  (1910) 
183  Fed.  133. 

Attachments  —  Entering  judgment.  —  The 
want  of  any  jurisdiction  over  the  person  of 
defendant  in  a  case  removed  to  a  .federal  Cir- 
cuit Court  from  a  state  court  before  service 
of  summons,  on  a  special  appearance  by  de- 
fendant for  that  sole  purpose,  does  not,  in 
view  of  this  section,  prevent  the  federal  court 
from  entering  a  judgment  enforceable  against 
the  real  property  of  defendant  which  had 
been  attached  before  the  case  was  removed, 
where  the  state  court  might,  but  for  such  re- 
moval, have  rendered  such  a  judgment  on 
giving  notice  to  defendant.  Clark  v.  Wells, 
(1906)  203  U.  S.  164,  27  S.  Ct.  43,  51  U.  S. 
(L.  ed.)  138,  modifying  (1906)  136  Fed.  462. 
See  also  supra,  this  page,  cases  cited  under 
Conformity  to  State  Practice. 

Where,  in  a  suit  by  attachment  in  a  state 
court  of  New  York,  after  the  levy  of  the  at- 
tachment on  property  within  the  state,  an 
order  was  made  for  service  by  publication  on 
defendant  as  a  nonresident  of  the  state,  in 
strict  accordance  with  the  requirements  of 
the  state  statute,  such  service  is  sufficient 
to  give  a  federal  court,  to  which  the  cause  Is 
removed,  jurisdiction  to  render  judgment  en- 
forceable against  the  attached  property,  al- 
though no  proof  was  required  by  the  state 
statute,  or  made,  that  defendant  owns  prop- 
erty in  the  state.  Mercantile  Nat.  Bank  v. 
Barron,  (1908)   165  Fed.  831: 

Power  to  protect  and  enforce  lien.  —  When 
an  action  is  removed  from  a  state  court  into 
a  federal  court,  the  latter  takes  the  case  in 
the  condition  in  which  it  stood  at  the  time  of 
removal,  and  a  lien  obtained  by  an  attach- 
ment in  the  state  court  is  not  lost  or  termi- 
nated by  the  removal;  but  power  to  protect 
and  enforce  that  lien  after  the  removal  ex- 
ist;«  in  the  federal  court  in  like  manner  as 
if  it  had  been  obtained  by  a  proceeding  in 
that  court.  Hatcher  v.  Hendrie,  etc.,  Mfg., 
etc.,  Co.,  (1904)  133  Fed.  267,  68  C.  C.  A.  19. 

Condemnation  proceedings.  —  Where  pre- 
liminary proceedings  were  taken  for  the  con- 
demnation of  land  for  a  railroad  right  of  way 
without  notice  to  the  nonresident  owner 
thereof,  and  no  notice  was  given  to  such 
owner  until  after  the  report  of  commissioners 
had  been  filed  in  the  state  court,  whereupon 
such  owner  removed  the  proceedings  to  the 
federal  courts,  the  suit  not  having  been  begun 
until  process  was  first  issued  against  such 
owner,  it  was  held  to  be  proper  in  the  federal 
court  to  contest  the  complainant's  right  to 
take  the  land,  as  well  as  the  amount  of  com- 
pensation to  be  paid  therefor.  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  (1904) 
130  Fed.  789. 
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Vol.  IV,  p.  371,  sec.  5. 

Shall  appear  to  the  satisfaction  of  said  Cir- 
cmt  Court  —  Oenerally,  —  This  section  cov- 
ers the  entire  field  of  dismissals  for  defects 
of  jurisdiction  arising  on  the  evidence,  and 
prescribes  the  showing  necessary  to  the  exer- 
cise of  the  power  which  it  grants.  Hill  r. 
Walker,  (C.  C.  A.  1909)  167  Fed.  241. 

But  it  has  no  application  where  the  com- 
plaint to  remove  a  cause  alleges  a  removable 
controversy,  and  the  only  question  in  dispute 
is  whether  the  case  has  in  fact  been  removed. 
Higson  r.  North  River  Ins.  Co.,  (1911)  184 
Fed.  165. 

Where  the  federal  court  has  no  jurisdic- 
tion of  the  action,  it  must  either  dismiss  or 
remand  it  as  justice  may  require.  Mystic 
Milling  Co.  r.  Chicago,  etc.,  R.  Co.,  (1904) 
132  Fed.  280;  Kinney  v,  Mitchell,  (1905)  136 
Fed.  773,  69  C.  C.  A.  493 ;  Pennsylvania  Co. 
V,  Bay,  (1905)  138  Fed.  203;  Risley  r.  Utica, 
(1910)  179  Fed.  875;  Rones  t?.  Katalla  Co., 
(1910)   182  Fed.  946. 

A  cause  improperly  removed  under  the  re- 
moval act  cannot  be  retained  by  the  federal 
eourt  on  the  ground  that  it  is  an  action 
against  revenue  officers  of  the  United  States 
which  might  have  been  brought  into  that 
eourt  by  certiorari.  Peoj)le's  U.  S.  Bank  v. 
Goodwin,  (1908)   160  Fed.  727. 

Where  a  suit  is  brought  in  a  state  court  in 
a  federal  judicial  district  of  which  neither 
plaintiff  nor  defendant  is  a  resident,  it  will 
be  remanded  on  seasonable  motion,  unless  the 
plaintiff  consents  to  the  suit  proceeding  in 
the  district  by  appearance  and  pleading. 
George  v.  Tennessee  Coal,  etc.,  Co.,  (1911) 
184  Fed.  961. 

Where  a  federal  court  has  no  jurisdiction 
of  the  subject-matter  of  the  suit,  an  order 
overruling  plaintiff's  motion  to  remand  un- 
appealed  from  does  not  confer  jurisdiction, 
which  cannot  be  conferred  by  consent.  Sho- 
honey  v,  Quincy,  etc.,  R.  Co.,  (1909)  223  Mo. 
649,  122  S.  W.  1025. 

Where  a  cause  is  erroneously  removed  from 
a  state  court  to  the  Circuit  Court  of  the 
United  States  and  thereafter  remanded  to 
the  state  court,  all  orders  made  in  the  case 
by  the  United  States  court,  except  the  one  re- 
manding the  case,  are  void  for  want  of  juris- 
diction. Floody  r.  Chicago,  etc.,  R.  Co., 
(1908)  104  Minn.  132,  116  N.  W.  HI. 

Jurisdiction  doubtful,  —  The  general  rule 
i»  that  jurisdiction  on  removal  must  be  clear, 
in  order  to  justify  the  federal  court  in  retain- 
ing the  case.  Dodd  r.  Louisville  Bridge  Co., 
( 1904)    130  Fed.  186. 

It  is  the  duty  of  a  federal  court  to  remand 
a  cause  removed  from  a  state  court  when  its 
jurisdiction  is  doubtful.  Dodd  t\  Louisville 
Bridge  Co.,  (1904)  130  Fed.  186;  Groel  f. 
United  Electric  Co.,  (1904)  132  Fed.  262; 
Naah  r.  McNamara,  {1906)  145  Fed.  541; 
Vanderbilt  v,  Kerr,   (1911)    188  Fed.  537. 

No  cause  is  removable  unless  it  is  concur- 
rently cognizable  by  the  state  and  federal 
Courtis,  and  if  a  defendant,  having  removed  a 
cause,  thereafter  moves  to  dismiss  because  of 
lack  of  jurisdiction  of  the  state  court  over 
the  subject-matter,  it  is  the  dut^  of  the  fed- 


eral court,  at  least  where  the  question  is  in 
doubt,  on  seasonable  motion  therefor  to  re- 
mand the  cause,  that  the  state  court  mav  for 
itself  determine  the  question  of  its  jurisdic- 
tion. Thacker  Coal,  etc.,  Co.  r,  Norfolk,  etc., 
R.  Co.,  (1909)   171  Fed.  271. 

A  cause  removed  into  a  federal  court  on 
the  ground  of  diversity  of  citizenship  will  be 
remanded  unless  the  jurisdiction  of  such 
court  appears  from  the  record,  which  includes 
for  the  purposes  of  such  motion  the  petition 
for  removal  and  all  pleadings  and  other 
papers  previously  properly  fil^  in  the  suit 
in  the  state  court.  Helena  Power  Transmis- 
sion Co.  r.  Spratt,  (1906)   146  Fed.  310. 

On  a  motion  to  remand  a  cause  commenced 
by  a  bill  in  a  state  court  intended  to  invoke 
a  special  statutory  jurisdiction  of  such  court, 
which  cannot  be  exercised  by  a  federal  court 
of  equity,  the  court  will  not  retain  jurisdic- 
tion merely  because  the  application  of  the 
statute  to  the  facta  alleged  in  the  bill  is  in 
doubt;  that  being  a  question  properly  deter- 
minable by  the  state  court  on  demurrer. 
Mathews  Slate  Co.  v.  Mathews,  (1906)  148 
Fed.  490. 

Whether  the  amount  of  a  counterclaim  set 
up  by  a  removing  defendant  may  be  added  to 
the  plaintiff's  claim  to  give  the  federal  court 
jurisdiction  of  the  cause,  is  at  least  so  doubt- 
ful under  the  authorities  as  to  require  that 
court  to  decline  jurisdiction.  Crane  Co.  t^. 
Guanica  Ontrale,  (1904)   132  Fed.  713. 

Where  an  alien,  residing  in  New  York,  in- 
stituted suits  in  New  York  state  courts 
against  defendant,  a  corporation  organized 
and  residing  in  New  Jersey,  which  removed 
the  causes  to  the  federal  court,  it  will  be  re- 
manded for  doubt  as  to  the  latter  court's  ju- 
risdiction. Kamenicky  t^.  Catterall  Printing 
Co.,   (1911)    188  Fed.  400. 

Merely  formal  defects  in  a  petition  to  re- 
move a  cause  from  the  state  to  the  federal 
court  are  waived  by  appearing  in  the  latter 
court  and  moving  to  remand  on  the  ground 
that  the  alleged  cause  for  removal  does  not 
exist.  Tomson  v,  Iowa  State  Traveling  Men's 
Assoc.,  (1907)  78  Neb.  400,  110  N.  W.  997. 

Where  a  cause  was  properly  removable, 
and  was  actually  removed,  it  will  not  be  re- 
manded because  of  an  irregularity  in  the  pro- 
ceedings for  removal  or  because  such  proceed- 
ings were  taken  under  the  improper  statute. 
Bryant  Bros.  ^  Co.  v.  Robinson,  (1906)  149 
Fed.  321,  79  C.  C.  A.  259. 

Allowance  of  amendment  to  cure  formal  de- 
fect.—  Where  a  removal  petition  averred 
that  the  controversy  was  between  citizens  of 
different  states,  and  that  the  amount  in  con- 
troversy, exclusive  of  interest  and  costs,  ex- 
ceeded the  sum  of  $2,000,  the  federal  Circuit 
Court  to  which  the  cause  was  removed  has 
jurisdiction  to  permit  the  petitioner  to  amend 
the  petition  so  as  to  disclose  the  citizenship 
of  the  parties.  Thompson  v,  Stalmann, 
(1904)   131  Fed.  809. 

Leave  to  amend  a  petition  for  removal,  by 
alleging  directly  the  citizenship  of  plaintiff's 
assignor,  may  be  granted  by  t^e  federal  court 
after  the  record  on  remoyal  has  been  file4 
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therein,  but  before  any  action  has  been  taken 
thereon,  where  the  record  already  shows  such 
cititenflhip  in  legal  effect,  and  that  the  case 
is  one  properly  removable.  Flynn  r.  Fidelity, 
etc.,  Co.,   (1906)   145  Fed.  205. 

Where  a  removal  petition  set  forth  the  ulti- 
mate facts  required  by  law,  but  did  not  allege 
in  detail  the  facts  constituting  an  alleged 
fraudulent  joinder  of  parties  defendant,  it 
may  be  amended  in  the  federal  court  in  that 
resird.  Donovan  r.  Wells,  (C.  C.  A.  1909) 
169  Fed.  363. 

How  question  of  jurisdiction  raised  and  de- 
termined —  Oenerally.  —  Tlie  federal  court 
may  determine  whether  or  not  a  cause  has 
l)een  properly  removed  to  it  immediately  upon 
the  filing  of  the  record  therein  either  by  the 
removing  defendant  or  the  plaintiff,  and  to 
make  such  orders  as  such  determination  may 
require.  Harrington  v.  Great  Northern  R. 
Co.,  (1909)   169  Fed.  714. 

A  proper  allegation  of  jurisdictional  facts 
in  the  complaint  in  federal  courts  creates  a 
prima  facie  case  in  favor  of  jurisdiction. 
Hill  V,  Walker,  (C.  C.  A.  1909)  167  Fed.  241. 

And  such  prima  fade  case  in  favor  of  ju- 
fisdiction  by  a  proper  allegation  of  jurisdic- 
tional facts  in  a  complaint  in  an  action  in  a 
federal  court  continues  until  it  is  overcome 
by  convincing  evidence.  Hill  t*.  Walker,  (C. 
C.  A.  1909)   167  Fed.  241. 

A  party  removing  a  cause  to  a  federal 
court  has  a  right,  after  the  removal,  to  the 
judgment  of  that  court  on  any  question  relat- 
ing to  the  validity  of  the  service  of  process, 
even  though  such  question  has  been  passed 
on  by  the  state  court,  since  it  affects  the  ju- 
risdiction of  the  federal  court  itself.  Flint 
V,  Coffin,  (C.  C.  A.  1910)   176  Fed.  872. 

While  this  section  permits  a  plaintiff, 
where  the  action  has  been  removed  to  the  fed- 
eral court,  to  move  in  the  federal  court  to 
have  it  remanded,  and  if  his  motion  is  over- 
ruled, and  flnal  judgment  goes  against  him, 
he  may  appeal  to  the  United  States  Supreme 
Court  to  have  reviewed  the  action  of  the  in- 
ferior federal  court  in  overruling  his  motion 
to  remand,  if  the  cause  is  not  in  fact  remov- 
able, he  is  also  entitled  to  have  it  tried  in  the 
state  court  in  the  first  instance  without  going 
in  the  federal  court  to  have  it  remanded,  and 
the  question  of  whether  the  cause  is  remov- 
able is  for  the  state  trial  court  in  the  first 
instance  to  the  extent  of  determining  whether 
it  will  retain  jurisdiction.  State  v.  Mos- 
man,  (1910)  231  Mo.  474,  133  S.  W.  38. 

The  action  of  the  United  States  Circuit 
Court  in  remanding  a  cause  removed  from  a 
chancery  court  is  conclusive  on  the  state  Su- 
preme Court.  Stockley  v,  Cissna,  (1907)  119 
Tenn.  135,  104  S.  W.  792. 

Issue.  —  Plaintiff,  in  order  to  controvert 
the  facts  stated  in  a  removal  petition,  must 
make  an  issue  with  respect  thereto  in  the 
federal  court  in  which  the  issue  must  be  tried. 
Donovan  v.  Wells,  (C.  C.  A.  1909)  169  Fed. 
363. 

Plea  to  the  jurisdiction.  —  A  petition  for 
removal  sufficient  on  its  face  gives  the  federal 
court  jurisdiction  only  prima  facie  to  try  the 
case  on  its  merits,  and  the  truth  of  its  essen- 
tial allegations  may  be  put  in  issue  by  any 


appropriate  pleading,  the  filing  of  a  plea  to 
the  jurisdiction  being  the  better  practice.  The 
issue  should  be  tried  by  the  jury,  subject  to 
the  right  of  the  court  to  direct  a  verdict 
thereon  when  proper,  and  the  burden  of  proof 
on  the  issue  rests  on  the  petitioner.  Virginia 
V,  Felts,  (1904)   133  Fed.  85. 

'Neither  the  general  denial  under  state 
codes  nor  the  general  issue  at  common  law 
is  a  proper  method  of  challenging  the  juris- 
diction of  federal  courts.  Hill  v.  Walker, 
(C.  C.  A.  1909)    167  Fed.  241. 

Where  federal  Circuit  Courts  sitting  in 
code  states  wherein  an  objection  to  the  juris- 
diction of  the  court  over  the  subject-matter 
may  be  put  in  op  the  general  issue  follow 
such  practice,  no  presumption  of  jurisdiction 
attends  their  judgments  or  decrees,  but  facts 
showing  jurisdiction  must  appear  of  record. 
Peper  Automobile  Co.  v.  American  Motor  Car 
Sales  Co.,  (1910)  180  Fed.  245. 

Affidavits  filed  in  connection  with  a  plea 
to  the  jurisdiction,  whether  actually  offered 
to  be  read  in  evidence  or  not,  should  be  con- 
sidered by  a  federal  Circuit  Court  in  deciding 
the  question  raised  by  a  plea  to  the  jurisdic- 
tion, setting  up  the  objection  that  the  defend- 
ant was  a  foreign  corporation  not  doing  busi- 
ness in  the  state,  and  that  the  person  at- 
tempted to  be  served  with  process  was  not  its 
agent  at  that  time.  Mechanical  Appliance 
Co.  t?.  Castleman,  (1910)  215  U.  S.  437,  30 
S.  Ct.  125,  54  U.  S.  (L.  ed.)  272. 

Merits  of  cause.  —  On  a  motion  to  remand 
a  cause  removed  by  one  of  a  number  of  de- 
fendants, the  merits  of  the  controversy  can 
be  considered  only  for  the  purpose  of  ascer- 
taining the  real  nature  of  the  alleged  cause 
or  causes  of  action  against  the  several  de- 
fendants, and  whether  or  not  there  has  been 
a  fraudulent  joinder  of  parties  defendant  for 
the  purpose  of  defeating  the  jurisdiction  of 
the  federal  court.  McGuire  v.  Great  North- 
ern R.  Co.,  (1907)   153  Fed.  434. 

Record.  —  On  a  motion  to  remand,  the 
whole  record  as  filed  in  the  federal  court  is 
to  be  taken  into  consideration.  Kyle  v.  Chi- 
cago, etc.,  R.  Co.,  (1909)   173  Fed.  238. 

A  motion  to  remand  is  properly  deter- 
minable on  the  facts  appearing  on  the  face 
of  the  record,  but  where  it  controverts  allega- 
tions of  fact  in  the  petition  for  removal  neces- 
sary to  sustain  the  jurisdiction  of  the  court, 
it  may  by  the  practice  of  the  court  be  treated 
as  a  plea  to  the  jurisdiction  and  the  parties 
required  to  take  evidence  on  such  issues. 
Harrington  r.  Great  Northern  R.  Co.,  (1909) 
169  Fed.  714. 

In  the  federal  courts,  the  record  must  show 
the  facts  which  give  the  court  jurisdiction; 
otherwise  any  proceedings  had  in  the  cause 
are  void  and  of  no  force.  Atchison,  etc.,  R. 
Co.  v.  Phillips,  (C.  C.  A.  1910)  176  Fed. 
693. 

Proof  required.  —  It  is  not  sufficient  that 
a  complaint  alleges  facts  showing  federal  ju- 
risdiction, but  such  facts  must  be  established 
by  evidence.  Plant  v.  Gorham  Mfg.  Co., 
(1909)    174  Fed.  852. 

Where,  on  a  petition  for  the  removal  of  an 
action  of  ejectment,  the  value  of  the  land  is 
traversed,  it  must  be  established  by  the  re? 
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moving  party  by  proof  This,  as  the  matter 
in  controversy,  is  a  jurisdictional  fact,  which 
cannot  be  left  in  doubt,  as  it  must  be  where 
petition  and  answer  contradict  each  other. 
Davies  r.  Wells,  (1904)   134  Fed.  139. 

Where  a  complaint  contains  proper  juris- 
dictional allegations  to  justify  the  court  in 
dismissing  an  action  for  want  of  jurisdiction, 
evidence  must  be  produced  convincing  the 
mind  to  legal  certainty  that  such  suit  does 
not  really  and  substantially  involve  a  con- 
troversy within  its  jurisdiction.  Hill  i?. 
Walker,  (C,  C.  A.  1909)    167  Fed.  241. 

Burden  on  motion  to  remand  or  dismiss-^ 
Oenerally.  —  Where  the  jurisdiction  of  the 
federal  court  over  a  case  removed  from  a 
state  court  depends  upon  a  question  of  fact, 
the  existence  of  such  fact  must  be  pleaded  in 
the  petition  for  removal;  and  if  issue  is 
joined  thereon,  the  burden  of  proof  is  on  the 
removing  party  to  establish  the  existence  of 
such  jurisdictional  fact.  Woodson  County  v, 
Toronto  Bank,  (1904)   128  Fed.  157. 

The  burden  rests  on  a  removing  defendant 
to  show  diversity  of  citizenship,  where  juris- 
diction of  the  federal  court  is  dependent  on 
such  fact.  Fishblatt  v,  Atlantic  City,  (1909) 
174  Fed.  196. 

A  cause  having  been  removed  to  the  federal 
court  on  evidence  sufficient  to  satisfy  it  at  the 
time  of  removal  that  defendant  could  not  ob- 
tain a  fair  and  impartial  trial  in  the  state 
court,  on  account  of  local  prejudice  against 
him,  the  burden  of  proof,  on  a  motion  to  re- 
mand, is  on  plaintiff  to  show  that  such  local 
prejudice  did  not  exist.  Parker  f .  Vanderbilt, 
(1905)   136  Fed.  246. 

Motions  to  remand  and  for  removal  should 
be  decided  by  the  preponderance  of  the  facts; 
an  erroneous  affirmance  of  a  claim  to  this 
right  may  be  corrected  by  the  Supreme  Court 
on  a  certificate  of  the  question  of  jurisdic- 
tion, while  a  mistaken  denial  of  the  claim 
is  not  reviewable.  Boatmen's  Bank  v,  Fritz- 
len,  (1906)  135  Fed.  650,  68  C.  C.  A.  288,  re- 
versing  (1904)   128  Fed.  608. 

Petition  taken  as  true.  —  Distinct  and  un- 
ambiguous allegations  of  fact  in  a  petition 
for  removal,  not  denied  by  any  pleading  filed 
by  plaintiff,  except  in  so  far  as  contra- 
dicted by  the  record,  are  to  be  taken  as  true, 
on  a  motion  to  remand,  or  other  proceeding 
challenging  the  jurisdiction  of  the  federal 
court.  Kentucky  v.  Powers,  (1906)  201  U.  S. 
1,  26  S.  Ct.  387,  50  U.  S.  (L.  ed.)  633,  revers- 
ing (1905)    139  Fed.  452. 

At  any  time  —  Oenerally,  —  In  a  suit  re- 
moved from  the  state  to  the  federal  courts 
it  is  the  duty  of  the  latter  at  any  stage  of  the 
litigation  to  dismiss  or  remand  the  suit  on  a 
defect  of  federal  jurisdiction  being  made  to 
appear,  whether  the  question  is  raised  by  the 
parties  or  not.  American  Bridge  Co.  v.  Hunt, 
(1904)    130  Fed.  302,  64  C.  C.  A.  548. 

Waiver  of  right  to  remand  or  dismissal,  — 
Making  up  the  issues  on  the  merits  without 
objection  waives  the  right  to  object  because 
of  the  nonresidence  of  both  parties  within  the 
district,  to  the  jurisdiction  of  a  federal  Cir- 
cuit Court  to  which  the  cause  has  been  re- 
moved from  the  state  court  for  diverse  citi- 
zenship.   Kreigh  v,  Westinghouse,  (1909)  214 
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U.  S.  249,  29  S.  Ct.  619,  53  U.  S.  (L.  ed.) 
984,  reversing  (1907)  152  Fed.  120,  81  C.  C. 
A.  338,  11  L.  R.  A.  N.  S.  684. 

So,  also,  where  a  state  court  erroneously 
permitted  certain  defendants  to  file  petitioirs 
for  removal,  and  approved  bonds  given  there- 
on, and  such  defendants  took  a  transcript  to 
the  federal  court,  and  the  plaintiffs  appeared 
there,  and  moved  to  liave  the  cause  remanded, 
and  subsequently  on  their  motion  the  cause 
was  dismissed  without  prejudice,  it  was  held 
that  the  plaintiffs,  by  their  conduct,  lost 
their  right  to  have  the  state  court's  action 
corrected.    Stephenson  v.  Illinois  Cent.  R.  Co., 

(1903)  75  S.  W.  2G0,  25  Ky.  L.  Rep.  442, 
Plaintiff,  by  noticing  a  demurrer  for  argu- 
ment after  the  removal  of  cause,  waives  his 
right  to  remand.     Enders  v.  Supreme  Lodge, 
etc.,  (1910)   176  Fed.  832. 

But  where  a  federal  court  does  not  acquire 
jurisdiction  by  the  removal  of  a  cause,  it  can- 
not be  conferred  by  any  subsequent  proceed- 
ings by  consent  or  otherwise.  Lomax  v. 
Foster  Lumber  Co.,  (C.  C.  A.  1909)  174  Fed. 
959.    See  also  Crane  Co.  t'.  Guanica  Centrale, 

(1904)  132  Fed.  713. 

A  general  appearance  by  the  plaintiff  in  a 
federal  Circuit  Court  after  the  cause  has 
been  removed  from  a  state  court  does  not 
waive  an  objection  to  the  jurisdiction  founded 
upon  the  total  lack  of  any  controversy  of  a 
federal  nature,  since  in  such  cases  consent  of 
both  parties  cannot  confer  jurisdiction.  In  re 
Winn,  (1909)  213  U.  S.  458,  29  S.  Ct.  515,  53 
U.  S.  (L,  ed.)  873. 

Where,  after  an  attempt  has  been  made  to 
remove  a  cause  to  the  federal  court,  plaintiff's 
counsel  entered  a  special  appearance  for  the 
sole  purpose  of  moving  to  retire  the  case 
from  the  docket,  and  insisting  that  the  pro- 
ceedings taken  had  been  insufficient  to  remove 
the  cause,  it  was  held  that  there  was  no 
waiver  of  plaintiff's  right  on  his  objection 
being  sustained  to  have  the  cause  retired 
from  the  docket.  Higson  v.  North  River  Ins. 
(Do.,  (1911)  184  Fed.  165. 

The  removal  by  one  of  two  joint  defendants 
of  a  cause  which  was  not  removable  because 
of  the  absence  of  a  separable,  controversy  does 
not  give  the  federal  court  jurisdiction,  and  the 
cause  should  be  remanded  at  any  stage,  at 
the  instance  of  any  party  or  on  the  court's 
own  motion,  whenever  such  fact  appears. '  In- 
ternational, etc.,  R.  Co.  r.  Hoyle,  (1906)  149 
Fed.  180,  79  C.  C.  A.  128. 

Where,  on  the  removal  of  a  cause  to  the 
federal  court,  plaintiff,  simiiltaneously  with 
the  filing  of  the  case  in  such  court,  moved  to 
remand,  it  was  held  that  he  could  not  be  held 
to  have  waived  his  right  thereto  by  appear- 
ance or  otherwise.  Pepper  t\  Rogers,  (1904) 
128  Fed.  987. 

Order  of  court  ex  mero  motu.  — It  is  the 
duty  of  a  federal  court  to  dismiss  of  its  own 
motion,  if  jurisdiction  does  not  affirmatively 
appear.  Newcomb  r.  Burbank,  (C.  C.  A. 
1910)    181  Fed.  334. 

In  every  case  the  question  with  which  a 
federal  court  is  first  confronted  is  that  of  its 
jurisdiction  both  over  the  subject-matter  and 
of  the  party,  and  this  jurisdiction  must  af- 
firmatively appear  upon  the  record.    (Antral 
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Grain,  etc,  Exch.  v,  Chicago  Board  of  Trade, 
(1903)  125  Fed.  463,  60  C.  C.  A.  299. 

A  federal  court  is  not  only  permitted,  but 
is  bound,  to  examine  an  action  and  refuse 
relief,  unless  jurisdictional  elements  affirma- 
tively appear.  A.  B.  Andrews  Co.  v.  Puncture 
Proof  Footwear  Co.,   (1909)    168  Fed.  762. 

Prior  to  the  term  of  court.  —  A  motion  to 
remand  to  the  state  court  an  indictment  re- 
moved to  a  federal  court  can  be  made  prior 
to  the  first  day  of  the  then  next  term  of  the 
federal  court  on  production  of  copies  of  the 
proceeding.  New  Jersey  v.  Corrigan,  (1905) 
139  Fed.  758. 

Effect  of  amendment.  —  Where,  after  a 
cause  had  been  erroneously  removed  to  the 
federal  court  over  plaintifT's  objection,  that 
court  sustained  a  demurrer  to  the  complaint 
in  so  far  as  it  affected  the  resident  defendant, 
it  was  held  that  the  plaintiff,  by  amending 
his  complaint  and  proceeding  as  against  the 
nonresident  defendant  in  the  federal  court, 
did  not  waive  his  objection  that  the  cause  had 
been  erroneously  removed.  Thomas  r.  Great 
Northern  R.  Co.,  (C.  C.  A.  1906)  147  Fed. 
83. 

On  the  removal  of  a  cause  to  obtain  both 
equitable  and  legal  relief,  complainant  filed 
amended  pleadings,  as  required  by  Circuit 
Court  rule  19,  splitting  the  cause  into  two, 
one  an  action  at  law,  and  the  other  a  suit  in 
equity,  after  which  it  was  decided  in  the  law 
action  that  the  cause  was  improperly  re- 
moved. On  appeal  it  was  held  that  the  bill 
in  equity  so  filed  did  not  constitute  the  com- 
mencement of  a  separate  and  distinct  suit, 
and  hence  on  the  reversal  of  a  decree  therein 
the  suit  should  be  remanded  to  the  state 
court.  Utah-Nevada  Co.  t?.  De  Lamar,  (1906) 
145  Fed.  505,  75  C.  C.  A.  1. 

Diverse  citizenship.  —  Where  defendant  re- 
moved a  cause  to  the  federal  court  on  the 
ground  of  diverse  citizenship,  it  was  not  en- 
titled to  a  dismissal  on  its  subsequently  ap- 
pearing that  plaintiff  was  an  alien.  Rones 
r.  KatallaCo.,  (1910)  182  Fed.  946,  affirming 
(C.  C.  A.  1911)   186  Fed.  30. 

A  suit  against  a  corporation  of  another 
state  cannot  be  maintained  in  a  federal  court 
in  the  district  of  the  plaintiff's  residence, 
where  jurisdiction  depends  on  diversity  of 
citizenship  alone,  where  service  was  not  made 
within  the  district  of  suit,  and  defendant  has 
no  place  of  business  therein,  although  it  may 
have  such  place  of  business  and  be  served  in 
another  district  in  the  same  state ;  and  where 
such  a  suit  has  been  properly  removed  into  a 
federal  court  the  service  will  be  quashed. 
Wange  v.  Public  Service  R.  Co.,   (1908)    159 

Fed.  189.  ^  .     ^       ^ 

Parties  collusively  made  or  joined  — GFen- 
erally.  —  Where  the  arrangement  of  parties 
to  a  suit  in  a  federal  court  is  merely  a  con- 
trivance between  friends  having  no  real  an- 
tagonism, to  give  the  court  jurisdiction  and 
avoid  the  effect  of  state  decisions,  the  suit 
will  be  dismissed  as  collusive,  although,  if 
the  controversy  were  real,  it  would  have  ju- 
risdiction. Stephens  t;.  Smartt,  (1909)  172 
Fed.  466. 
Where    a    petition    lor    removal    alleges 


fraudulent  joinder  of  defendants,  it  is  the 
plaintiff's  duty  to  appear  and  submit  to  the 
jurisdiction  of  the  court  on  the  merits  or  to 
plead  in  abatement,  putting  in  issue  the  al- 
legations of  fact  on  which  the  removability  of 
the  cause  depends,  in  which  case  the  federal 
court  would  acquire  jurisdiction  to  hear  and 
determine  the  issue  of  such  joinder.  Donovan 
V.  Wells,  (C.  C.  A.  1909)   169  Fed.  363. 

The  rule  that  federal  courts  must  take  no- 
tice of  a  want  of  jurisdibtion  whenever  it  ap- 
pears does  not  apply  when  such  want  of  ju- 
risdiction depends,  not  on  u  single  uncontro- 
verted  fact,  but  on  a  finding  of  an  issue  of 
fact  as  to  the  fraudulent  joinder  of  defend- 
ants to  prevent  a  removal,  which  is  deter- 
minable only  after  a  hearing  on  the  facts. 
Donovan  v.  Wells,  (C.  C.  A.  1909)  169  Fed. 
363. 

Cases  wherein  collusiveness  teas  found  to 
eanst.  —  An  action  brought  by  a  South  Da- 
kota corporation  against  a  citizen  of  Georgia, 
in  a  federal  Circuit  Court  sitting  in  the  latter 
state,  will  be  dismissed  as  collusive,  where 
such  corporation  is  merely  the  agent  of 
Georgia  attorneys,  who  brought  it  into  ex- 
istence as  a  corporation  that  individual  citi- 
zens of  Georgia  having  controversies  with 
other  individual  citizens  of  that  state  might, 
in  their  discretion,  have  the  use  of  its  cor- 
porate name  in  order  to  create  cases  ap- 
parently within  the  jurisdiction  of  the  fed- 
eral court.  Southern  Realty  Invest.  Co.  p. 
Walker,  (1909)  211  U.  S.  603,  29  S.  Ct.  211, 
53  U.  S.  (L.  ed.)  346. 

A  federal  Circuit  Court  has  no  jurisdiction, 
on  the  ground  of  diversity  of  citizenship,  of  a 
suit  brought  against  a  municipality  by  the 
mortgagee  of  a  waterworks  company,  to  en- 
force the  municipality's  contract  with  that 
company,  where  there  is  no  diversity  of  citi- 
zenship between  the  municipality  and  the 
waterworks  company,  and  the  interests  of  the 
latter  and  its  mortgages  are  not  antagonistic, 
it  obviously  being  made  a  defendant  Instead 
of  plaintiff  solely  for  the  purpose  of  reopen- 
ing, in  ,the  federal  courts,  a  controversy  which 
had  been  decided  against  the  waterworks  com- 
pany in  the  stat^  court.  Dawson  v.  Columbia 
Ave.  Sav.  Fund,  etc.,  Co.,  (1905)  197  U.  S. 
178,  25  S.  Ct.  420,  49  U.  S.  (L.  ed.)  713. 

To  establish  the  claim  that  a  suit  brought 
in  a  federal  court  by  a  nonresident  stc^- 
holder  in  a  local  corporation  against  the  cor- 
poration and  a  city  to  enjoin  the  enforcement 
of  an  ordinance  of  the  city  is  collusive  and  a 
fraud  on  the  jurisdiction  of  the  court,  it  is 
not  sufficient  that  the  company  would  be  bene- 
fited by  the  success  of  the  complainant,  which 
is  the  theory  upon  which  all  suits  are  brought, 
nor  that  its  officers  express  a  desire  for  his 
success,  n6r  that  his  counsel  represented  the 
company  in  a  prior  suit  brought  by  it  in  the 
same  behalf;  but  an  agreement  between  com- 
plainant and  the  company,  pursuant  to  which 
the  suit  was  brought,  must  be  shown  either 
directly  or  inferentially.  Chicago  t?.  Mills, 
(1907)  204  U.  S.  321,  27  S.  Ct.  286,  51  U.  S. 
(L.  ed.)  504,  affirming  (1906)  143  Fed. 
430. 

A  corporation,  being  a  citizen  of  the  same 


1819 


▼ol.  17,  ^  S71,  Me.  6. 


JUDICIARY. 


Vol.  IT,  p.  a71|  tee.  6. 


state  as  the  defendants,  and  therefore  in- 
capable of  suing  in  the  federal  courts  to  re- 
strain defendants  from  inducing  its  employees 
to  strike,  brought  a  suit  for  such  relief  in 
the  state  courts,  pending  which  complainants, 
who  were  nonresident  stockholders,  made  a 
demand  on  the  officers  of  the  corporation  to 
bring  suit  in  the  federal  courts,  knowing 
that  the  corporation  could  not  do  so,  and, 
on  the  corporation's  refusal,  themselves  filed 
a  bill  for  such  relief  in  the  federal  court.  It 
was  held  that  such  acts  did  not  constitute  a 
compliance  with  equity  rule  04,  relating  to 
stockholders'  bills,  and  requiring  that  such 
suit  shall  not  be  collusive  to  confer  federal 
jurisdiction,  and  that  the  court  had  no  juris^ 
diction.  Kemmerer  v.  Haggerty,  (1905)  139 
Fed.  693. 

Uncontradicted  testimony  that  a  resident 
employee  sued  jointly  in  tort  with  his  non- 
resident employer  was  merely  a  draftsman, 
whose  work  was  confined  to  making  the  neces- 
sary drawings  based  on  the  plans  and  ideas 
of  others,  and  that  he  had  nothing  to  do  with 
planning  the  apparatus  which  was  alleged  to 
have  been  so  defectively  constructed  as  to 
have  caused  the  injury  complained  of,  is  suf- 
ficient to  support  a  conclusion  of  law  that 
such  employee  was  made  a  defendant  for  the 
sole  purpose  of  preventing  the  exercise  of 
the  right  of  removal  by  the  nonresident  de- 
fendant. Wecker  r.  National  Enameling,  etc., 
Co.,  (1907)  204  U.  8.  176,  27  S.  Ct.  184,  51 
U.  S.  (L.  ed.)  430. 

Whether  or  not  allegations  of  fact  in  a 
complaint  intended  to  show  a  joint  cause  of 
action  against  two  defendants  are  true  may 
be  put  in  issue  by  a  petition  for  removal 
which  alleges  that  the  joinder  was  solely  for 
the  fraudulent  purpose  of  preventing  a  re- 
moval, and  may  be  inquired  into  and  deter- 
mined on  a  motion  to  remand;  and  if  it  is 
found  that  they  were  untrue,  and  that  such 
fact  was  or  could  have  been  known  to  the 
pleader,  the  court  is  justified  in  drawing 
the  conclusion,  as  a  matter  of  law,  that  the 
purpose  was  to  prevent  the  exercise  of  the 
right  of  removal  by  the  nonresident  defend- 
ant. Gustafson  r.  Chicago,  etc.,  R.  Co., 
(1904)   128  Fed.  85. 

CcLses  decided  not  to  have  been  collwtively 
brought.  —  Where  a  suit  in  a  federal  court 
is  between  citizens  of  different  states,  and 
presents  a  bona  fide  cause  of  action  involving 
the  statutory  amount,  there  is  no  collusion  in 
a  legal  sense  which  will  defeat  the  jurisdic- 
tion of  the  court  because  the  parties  agreed 
that  the  suit  should  be  brought  therein,  and 
that  the  averments  of  the  bill  should  be  ad- 
mitted by  the  answer.  Pennsvlvania  Steel 
Co.  V.  New  York  City  R.  Co.*  (1907)  157 
Fed.  440. 

Where  two  persons,  entitled  to  separable 
though  precisely  similar  claims  charged  on 
real  estate,  joined  in  a  bill  to  enforce  the 
same,  and  tl^  bill  was  amended  by  omitting 
one  of  them,  that  it  might  not  fail  for  want 
of  requisite  diversity  of  citizenship,  and  was 
prosecuted  by  the  other  on  her  own  claim, 
the  amended  bill  stating  that  the  person 
omitted  consents  to  the  relief  sought  and  to 


all  proceedings  had  or  decree  made  or  that 
may  be  made  in  the  case)  it  was  held  that 
the-  circumstances  did  not  disclose  collusion, 
so  as  to  render  the  amended  bill  demurrable. 
MatHieson  v.  Craven,  (1908)  164  Fed.  471. 

In  a  suit  by  a  stockholder  of  a  gas  com- 
pany against  the  company  and  a  city  to  re- 
strain the  enforcement  of  an  ordinance  fixing 
rates  to  be  charged  by  the  company  to  con- 
sumers, the  fact  that  the  company  is  incor- 
porated in  the  same  state  as  the  city  does 
not  deprive  a  federal  court  of  jurisdiction. 
Mills  17.  Chicago,  (1904)  127  Fed.  731. 

Where  a  petition  for  removal  filed  by  ond 
of  two  defendants  shows  that  its  codefendant 
has  not  been  served  with  the  summons^  and 
affirmatively  alleges  that  he  in  no  manner 
contributed  to  the  injury  sued  for,  and  that 
it  is  not  the  plaintiff's  intention  to  prosecute 
the  action  against  him  in  good  faith^  but 
that  he  was  fraudulently  joined  as  a  defend' 
ant  for  the  sole  purpose  of  defeating  the  ju- 
risdiction of  the  federal  court,  if  no  issue  is 
joined  upon  such  allegations  they  are  to  be 
taken  as  true ;  and  a  motion  to  remand,  which 
raises  only  the  legal  question  of  the  sufficiency 
of  the  petition,  should  be  overruled  where  the 
petition  is  otherwise  sufficient.  Dishon  v. 
Cincinnati,  etc.,  R.  Co.,  (1904)  133  Fed.  471, 
66  C.  C.  A.  345,  affirrnkng  (1903)  126  Fed. 
194. 

Where  the  complaint  in  an  action  in  a 
state  court  states  a  joint  cause  of  action  in 
tort  against  two  defendants,  one  a  citizen  of 
the  state  and  the  other  of  another  state,  al- 
legations in  a  petition  for  removal  filed  by 
the  nonresident  defendant,  which  are  in  sub- 
stance merely  denials  of  allegations  of  fact 
made  in  the  complaint,  are  not  sufficient  to 
justify  a  conclusion  of  a  frauduleht  joinder, 
and  cannot  be  considered  on  the  merits  by  the 
federal  court  as  to  the  issues  so  tendered  on  ft 
motion  to  remand  after  removal,  but  the 
allegations  of  the  complaint  must  be  taken 
as  true  for  the  purposes  of  such  motion. 
Thresher  v.  Western  Union  Tel.  Co.,  (1906) 
148  Fed.  649. 

Where,  in  a  suit  by  stockholders  of  a  cor- 
poration, brought  in  a  state  court,  relief  was 
granted  to  the  plaintiffs,  their  right  to  which 
was  affirmed  on  appeal  by  the  highest  court 
of  the  state,  on  a  subsequent  removal  of  the 
cause,  after  the  filing  of  su(>plemental  plead- 
ings, it  will  be  assumed  by  the  federal  court, 
prima  fadcy  at  least,  and  for  the  purposes 
of  a  motion  to  remand,  that,  under  the  laws 
of  the  state,  plaintiffs  had  the  right  to  main- 
tain the  suit  in  their  own  names  to  enforce 
the  rights  asserted  in  their  pleadings,  and 
that  the  pleadings  they  were  permitted  to 
file  in  the  state  court  were  appropriate  under 
the  state  practice.  Dodd  v.  Ix)uisvi]le  Bridge 
Co.,  (1904)  130  Fed.  186. 

The  jurisdiction  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois,  of  a  suit  brought  by  a  California 
stockholder  of  an  Illinois  gas  company,  after 
the  company's  refusal  to  sue,  to  enjoin  the 
city  of  Chicago  from  enforcing  an  ordinance 
regulating  gas  rates,  on  the  ground  of  want 
of   power   in    the   municipality  to   pass   the 
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ordinance,  cannot  be  regarded  as  collusively 
or  fraudulently  invoked  because  of  com- 
plainant's motive  in  preferring  a  federal  tri- 
bunal, or  because  subsequent  events  made  it 
to  the  interest  of  the  company  to  make  com- 
mon cause  with  him  against  the  enforcement 
of  the  ordinance,  or  because  an  officer  and 
large  stockholder  in  such  company  personally 
contributed  to  the  expenses  of  the  suit,  or  be- 
cause complainant's  counsel  was  afterwards 
retained  in  a  suit  then  pending  between  the 
company  and  the  municipality.  Chicago  t;. 
Mills,  (1907)  204  U.  S.  321,  27  S.  Ct.  286,  61 
U.  S.  (L.  ed.)  504,  affirming  (1906)  143  Fed. 
430. 

The  jurisdiction  of  a  federal  court  of  a 
suit  in  equity  by  a  nonresident  stockholder 
to  enjoin  an  alleged  breach  of  trust  by  the 
directors  of  the  corporation,  or  other  viola- 
tion of  corporate  duty,  is  not  affected  by  the 
fact  that  he  is  acting  in  concert  with  other 
stockholders,  who  are  citizens  of  the  same 
state  as  the  corporation,  or  that  such  stock- 
holders contribute  to  the  expenbes  of  the  suit, 
where  the  controlling  majority  in  the  stock- 
holders and  directors  is  opposed  to  the  ob- 
jects of  the  suit;  and  there  is  therefore  no 
collusion,  in  the  sense  of  the  statute,  or  with- 
in the  meaning  of  equity  rule  94.  New  Al- 
bany Waterworks  r.  Louisville  Banking  Co., 
(1903)  122  Fed.  776,  58  C.  C.  A.  576;  Con- 
sumers' Gas  Trust  Co.  r.  Quinby,  (1906)  137 
Fed.  882,  70  C.  C.  A.  220. 

Time  of  mahing  objection.  —  Objection  to 
the  jurisdiction  of  a  federal  court  in  a  suit 
on  the  ground  that  a  collusive  transfer  of  the 
property  which  is  the  subject  of  the  suit  was 
made  for  the  purpose  of  conferring  such  juris- 
diction cannot  be  taken  for  the  first  time  in  a 
bill  of  review  after  final  decree  has  been  en- 
tered and  the  term  has  ended.  Acord  r. 
Western  Pocahontas  Corp.,  (C.  C.  A.  1909) 
174  Fed.  1019,  affirming  (1907)  156  Fed. 
989. 

Title  to  property  made  collusively.  —  The 
facts  that  a  domestic  corporation  permitted 
a  mortgage  on  lands  owned  by  it  to  be  fore- 
closed, and  that  another  corporation  having 
in  part  the  same  officers  and  stockholders  was 
organized  in  another  state,  which  purchased 
such  lands  at  the  sale  and  also  the  stock  of 
the  former  corporation,  which  was  thereafter 
dissolved,  are  not  sufficient  to  establish  a 
collusive  transfer  of  the  lands,  for  the  pur- 
pose of  enabling  a  suit  in  respect  thereto  to  be 
brought  in  a  federal  court,  such  as  deprived 
it  of  jurisdiction  of  such  suit.  Acord  r.  West- 
ern Pocahontas  Corp.,  (C.  C.  A.  1909)  174 
Fed.  1019,  affirming  (1907)  166  Fed.  989. 

The  conveyance  of  all  of  the  property  of  a 
partnership  to  a  corporation  organized  for 
the  purpose  by  the  paHners  and  the  division 
between  them  of  the  stock  of  the  corporation, 
a  small  part  of  such  property  consisting  of 
lands  in  controversy  in  a  subsequent  action 
brought  by  the  corporation  in  a  federal  court, 
cannot  be  held  a  simulated  or  sham  transfer 
which  will  oust  such  court  of  jurisdiction  be- 
cause the  partnership  could  not  have  sued 
therein,  where  the  conveyance  was  bona  fide 
and  no  conveyance  was  contemplated,  Slaugh- 


ter i;.  Mallet  Land,  etc.,  Co.,  (1905)  141  Fed. 
282,  72  C.  C.  A.  430. 

A  trial  judge  may  properly  dismiss  a  suit, 
where  he  is  satisfied  from  the  evidence  pro- 
duced on  the  trial  that  the  property  involve<l 
as  the  subject-matter  of  the  action  was  col- 
lusively transferred  to  plaintiff,  who  was  a 
citizen  of  another  state,  to  enable  a  suit  to 
be  brought  in  the  federal  court  and  in  fraud 
of  its  jurisdiction,  notwithstanding  the  fact 
that  he  had  previously  overruled  a  motion  to 
dismiss  on  that  ground;  and  such  dismissal 
may  be  made  by  the  Circuit  0)urt  of  Appeals 
on  the  same  grounds.  Tumbull  v,  Ross, 
(1905)   141  Fed.  649,  72  C.  C.  A.  609. 

Assigned  demands.  —  Where  persons  largely 
interested  in  a  Pennsylvania  corporation,  de- 
siring to  institute  a  suit  in  the  federal  courts 
of  Pennsylvania  for  the  appointment  of  a 
receiver,  caused  certain  bonds  and  stock  of 
little  or  no  value  to  be  assigned  to  a  citizen 
of  New  Jersey,  who  was  a  mere  stenographer 
in  the  office  of  one  of  the  corporation's  at- 
torneys, for  no  other  consideration  than  that 
he  should  sign  the  bill,  which  the  corpora- 
tion's attorneys  thereafter  filed,  it  was  held 
that  such  transaction  constituted  a  fraud  on 
the  court's  jurisdiction  sufficient  to  defeat  it. 
though  the  assignment  was  absolute.  Kreidcr 
t?.  Cole,  (1907)  149  Fed.  647,  79  C.  C.  A.  339, 
reversing  (1905)   140  Fed.  944. 

Where  it  appears  that  a  cause  of  action 
has  been  assigned  in  order  to  confer  jurisdic- 
tion on  a  federal  court,  it  is  the  court's  duty 
to  dismiss  or  demand  a  suit  sua  sponte. 
Consolidated  Rubber  Tire  Co.  v.  Ferguson, 
(C.  C.  A.  1910)  183  Fed.  756. 

On  appeal  to  the  Circnit  Court  of  Appeals 
in  an  action  removed  from  the  state  court  it 
it  the  duty  of  the  Court  of  Appeals  to  deter- 
mine whether  the  record  exhibits  a  case  prop- 
erly removable,  regardless  of  whether  any  ob- 
jection was  taken  to  the  jurisdiction  of  the 
federal  court  either  in  the  court  below  or  on 
appeal.  Fred  Macey  Co.  v.  Macey,  (1905) 
135  Fed.  726,  68  C.  C.  A.  363. 

A  Circuit  Court  of  Appeals  may  properly 
permit  the  amendment  in  that  court  of  a  peti- 
tion for  removal  by  supplying  an  averment  of 
citizenship  requisite  to  give  jurisdiction, 
where  it  appears  that  its  omission  was  in- 
advertent and  it  is  shown  by  stipulation  of 
the  parties  that  the  requisite  diversity  of 
citizenship  in  fact  existed.  Kansas  Citv 
Southern  R.  Co.  r.  Prunty,  (1904)  133  Fed. 
13,  66  C.  C.  A.  163. 

Review.  —  Where  a  case  was  erroneously 
removed  from  a  state  to  a  federal  court,  the 
federal  court  acquires  no  jurisdiction,  and  a 
judgment  therein  will  be  reversed  on  a  writ 
of  error,  and  the  cause  remanded,  with  di- 
rections to  remand  the  cause  to  the  statey 
court.  Juillard  v.  Barr,  (C.  C.  A.  1910)  177 
Fed.  921. 

Mandamus,  rather  than  prohibition,  is  the 
proper  remedy  where  the  Circuit  Court  of 
the  United  States  refuses  to  remand  to  the 
state  court  from  which  it  was  removed  a  caso 
over  which  the  federal  court  has  no  jurisdic- 
tion. E(C  p,  Wisner,  (1906)  203  U.  S,  449, 
27  S,  Ct,  1^0,  51  U,  S,  (L,  ed.)  264, 
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Effect  of  proceedinga  in  state  court. — 
Where,  at  the  time  a  petition  for  removal  of 
a  cause  was  filed,  a  motion  to  make  the  com- 
plaint more  definite  and  certain  was  pending 
and  undetermined  in  the  state  court,  such 
motion  was  transferred  to  the  federal  court 
with  the  record  to  be  there  determined.  Bryce 
V,  Southern  R.  Co.,  (1904)  129  Fed.  966. 

After  the  removal  of  a  cause  into  a  federal 
court  in  a  district  in  which  the  defendant 
could  not  originally  have  been  sued  in  such 
court,  and  the  filing  of  a  motion  to  remand, 
the  defendant  cannot  improve  his  position  by 
entering  a  general  appearance.  Tierney  t-. 
Helvetia  Swiss  F.  Ins.  Co.,  (1908)  163  Fed.  82. 

The  time  for  answering  a  complaint  in  a 
case  removed  to  the  federal  courts  from  a 
state  court  is  fixed  by  ascertaining  the  num- 
ber of  days  which  had  elapsed  between  the 
service  of  the  complaint  in  the  state  court 
and  the  date  of  the  removal,  suspending  the 
time  between  such  removal  and  the  date  the 
record  reaches  the  federal  court,  which  then 
begins  to  run  from  the  day  of  the  entry  in 
such  court,  and,  as  provided  by  the  Circuit 
Court  rules  (Fourth  Circuit),  the  defendant 
will  be  in  time  if  he  serves  his  answer  on  a 
rule  day  within  twenty  days  thereafter. 
Bryce  r.  Southern  R.  Co.,  (1904)  129  Fed. 
966. 

Where,  after  the  removal  of  a  cause  to  the 
federal  court,  a  motion  to  remand  is  made, 
such  motion  extends  the  time  to  answer  until 
the  rule  day  next  succeeding  the  determina- 
tion thereof.  Bryce  t?.  Southern  R.  CJo., 
(1904)   129  Fed.  966. 

Pleading.  —  The  right  of  removal  not  being 
determined  by  the  form  of  action  in  the  state 
court,  but  by  the  essential  character  of  the 
case,  and,  regardless  of  form,  the  cause  is 
removable  if  the  federal  court  has  jurisdic- 
tion upon  either  its  equi^  or  law  side,  and 
it  nmy  require  the  plaintiff  to  replead  accord- 
ingly. Stockton  V.  Oregon  Short  Line  R.  Co., 
(1909)   170  Fed.  627. 

Where  a  state  court  had  jurisdiction  in 
equity  of  a  suit  by  a  tontine  policy  holder 
against  the  insurer  for  an  accounting  which 
was  not  possessed  by  a  federal  court  sitting 
in  equity  in  such  state,  and  complainant 
cannot  obtain  adequate  relief  in  a  suit  at  law 
in  the  federal  court,  he  will  not  be  ordered  to 
replead  on  the  removal  of  the  cause  for  di- 
versity of  citizenship,  but  the  cause  will  be 
remanded  to  the  state  court.  Peters  v. 
Equitable  L.  Assur.  Soc,  (1906)  149  Fed. 
290. 

Amendment  to  cure  defective  service. — 
After  removal  of  an  action  from  a  state  to  a 
federal  court,  and  the  setting  aside  of  the 
service  of  summons  in  the  latter  court  on  mo- 
tion of  the  defendant,  the  court  may  permit 
the  plaintiff  to  file  an  amended  petition  and 
order  a  summons  to  issue  thereon.  U.  S. 
Fidelity,  etc.,  Co.  v.  Woodson  County,  (1906) 
145  Fed.  144,  76  C.  C.  A.  114. 

Where  a  proceeding  to  condemn  real  estate, 
or  an  easement  therein,  under  the  power  of 
eminent  domain,  is  removed  from  a  state 
court  into  a  Circuit  Court  of  the  United 
States,  and  alter  compensatioi^  has  been  as- 


certained a  writ  of  error  is  prosecuted  from 
the  judgment,  any  supersedeas  obtained 
should  be  modified  s6  that  the  petitioner  shall 
have  the  same  rights  as  though  the  proceed- 
ings had  remain^  in  the  state  court;  and, 
where  the  state  statute  provides  that  the  pro- 
posed work  shall  not  be  delayed  by  appellate 
proceedings  in  case  the  amount  of  compensa- 
tion awarded  is  paid  into  court,  the  super- 
sedeas in  the  federal  court  will  be  modified 
to  conform  to  such  provision.  Broadmoor 
Land  Co.  t?.  Curr,  (1904)  133  Fed.  37,  66  C. 
C.  A.  143. 

A  judgment  of  a  federal  court,  rendered  in 
a  cause  removed  from  a  state  court,  is  not 
void  because  of  the  insufficiency  of  averment 
of  jurisdictional  facts  in  the  petition  for  re- 
moval, where  the  plaintiff  on  a  motion  to  re- 
mand has  by  his  answer  put  in  issue  the 
truth  of  the  allegations  made  in  the  petition 
for  removal  and  upon  the  answer  and  the 
evidence  the  issue  was  decided  against  him. 
Illinois  Cent.  R.  Co.  f?.  Sheegog,  (1910)  177 
Fed.  756. 

Costs.  —  Where  the  judgment  of  a  Circuit 
Court  is  reversed  by  the  Circuit  Court  of 
Appeals  on  the  ground  that  the  cause  was 
improperly  removed  from  a  state  court,  costs 
should  be  awarded  against  the  removing 
partv.  Kansas  Citjt  Southern  R.  Co.  v, 
Prunty,  (1904)   133  Fed.  13,  66  C.  C.  A.  163. 

Wliere,  after  removal  from  the  state  court, 
a  rule  was  granted  on  the  plaintiff  in  the 
federal  court  to  show  cause  why  the  case 
should  not  be  proceeded  with,  though  plain- 
tiff's counsel  has  been  negligent,  the  federal 
court  is  not  authorized  to  enter  an  order  of 
nonsuit  and  dismissal  and  award  defendant 
costs,  with  judgment  and  execution  against 
the  plaintiff  for  the  same,  but  can  only  dis- 
miss the  proceedings  and  remand  them  to  the 
state  court.  Dawson  t\  Kinney,  (1906)  144 
Fed.  710. 

Criminal  prosecutions.  —  Where  a  defend- 
ant in  a  criminal  prosecution,  removed  into 
the  federal  court,  is  convicted  and  sentenced 
in  that  court  in  accordance  with  the  state 
law,  either  to  be  executed  or  imprisoned,  he 
should  be  delivered  to  the  proper  officer  of 
the  state  for  the  execution  of  the  sentence ;  if 
a  fine  is  imposed,  which  is  paid,  it  should 
be  transmitted  to  the  clerk  of  the  court  from 
which  the  cause  was  removed.  Virginia  t-. 
Felts,  (1904)  133  Fed.  85. 

On  the  trial  of  a  defendant  in  a  criminal 
prosecution,  no  procedure  is  prescribed  by 
the  statute;  but  the  offense  charged  being 
against  the  state  law,  and  prosecuted  by  the 
state,  the  state  practice  should  be  followed 
in  substantive  matters,  at  least  in  felony 
cases,  such  as  in  the  impaneling  and  charging 
of  the  jury,  the  number  of  challenges  allowed, 
in  determining  the  competency  of  witnesses, 
and  in  confining  the  jurors  during  the  trial, 
where  that  is  required  by  the  law  of  the 
state.    Virginia  t?.  Felts,  (1904)  133  Fed.  85. 

Where  the  state  fails  or  refuses  to  prose- 
cute in  such  a  cause  after  its  removal,  the 
proper  course  is  for  the  court  to  impanel  a 
jurv  and  direct  a  verdict  of  not  guilty.  Vir-j 
ginia  V.  Felta,  (1904)  133  Fe4.  85. 
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Ptoceedmn  between  removal  and  time  for 
filing  recordl  —  Though  the  filing  of  a  peti« 
tiott  to  remove  a  cause  to  the  federal  court 
operates  as  a  removal  and  vests  complete  ju- 
risdiction over  the  cause  for  all  purposes  in 
the  federal  court,  the  regular  course  of  pro- 
ceedings is  suspended  until  the  return  day 
for  the  filing  of  the  transcript  in  the  federal 
court,  tlH>u^  such  court  has  jurisdiction  in 
the  interim  to  take  any  extraordinary  pre 
ceedings  required  for  the  protection  of  any 
party  to  the  cause.  Goldherg  t\  German  Ins. 
Co.,  (1907)  162  Fed.  831. 

Bffect  of  filing  record.  —  Where,  upon  the 
face  of  the  record,  including  a  petition  for 
removal  duly  filed,  a  cause  appears  to  be  re- 
movable, on  the  filing  of  such  record  and  the 
docketing  of  the  case  in  the  federal  court  tliat 
court  acquires  jurisdiction  at  least  for  the 
purpoAe  of  determining  that  question,  and,  as 
ancillary  to  such  jurisdiction,  may  enjoin  the 
plaintiff  from  proceeding  in  the  state  court 
until  it  shall  hear  and  determine  the  question 
of  its  own  jurisdiction.  McAlister  t?.  Chesa- 
peake, etc.,  R.  Co.,  (C.  C.  A.  1907)  157  Fed. 
740. 

Where  a  state  court  refuses  to  order  the 
removal  of  a  cansei  the  defendant,  within  the 
prescribed  time,  may  file  a  copy  of  the  record 
in  the  proper  federal  court  and  have  the  cause 
docketed  there,  after  which  the  federal  court 
is  required  to  proceed  in  the  exercise  of  the 
jurisdiction  lost  by  the  state  court,  which 
can  be  regained  only  by  an  order  of  the  fed- 
eral court  remanding  the  cause.  Donovan  i*. 
Wells,  (C.  C.  A.  1909)   169  Fed.  363. 

But  where  the  state  court  refused  to  re- 
move a  cause  to  the  federal  court,  it  has  been 
held  that  the  defendant's  act  in  having  the 
record  copied  and  filing  the  same  with  the 
clerk  of  the  federal  court  does  not  carry  the 
case  into  the  federal  court  in  such  a  sense 
as  to  render  it  a  pending  action  there.  Cin- 
cinnati, etc.,  R.  Co.  v.  Curd,  (1905)  89  S.  W. 
140,  28  Ky.  L.  Rep.  177. 

Where  a  state  court,  after  denying  a  peti- 
tion to  remove  an  action  at  law  to  the  federal 
court,  continued  to  exercise  jurisdiction  not- 
withstanding the  cause  was  removed  by  the 
filing  of  a  certified  transcript  of  the  record, 
whereupon  the  removing  party  obtained  an  in- 
junction restraining  plaintiff  from  proceed- 
ing in  the  state  court  until  the  federal  court 
could  pass  on  the  issue  determinative  of  its 
jurisdiction,  it  was  held  that  the  determina- 
tion of  such  issue  should  have  been  by  the 
federal  court  having  jurisdiction  of  the  action 
at  law,  and  not  as  a  part  of  the  injunction 
suit.  Donovan  i?.  Wells,  (C.  C.  A.  1909)  169 
Fed.  363. 

Time  for  filing  record.  —  Where  a  term  of 
the  federal  Circuit  Court  was  in  session  at 
the   time   an  application  for  removal  of   a 


cause  was  made,  it  waA  held  that  the  appli- 
cant was  not  in  default  for  failure  to  file  the 
record  within  twenty  days,  but  was  entitled 
to  file  the  same  on  or  before  the  first  day  of 
the  next  succeeding  term.  Goldberg  r.  Ger- 
man Ins.  Co.,  (1907)   152  Fed.  831. 

In  Finney  r.  American  Bonding  Co.,  (1907) 
13  Idaho  534,  90  Pac.  859,  it  appears  that  an 
attempt  was  made  to  remove  a  case  from  a 
state  court  to  the  United  States  court  and 
judgment  was  rendered  in  favor  of  plaintiff 
in  the  latter  court.  The  United  States  Court 
of  Appeals  remanded  the  case  to  the  state 
court  without  trial;  in  the  meantime  the 
action  had  been  tried  by  the  state  court  in 
opposition  to  the  wishes  of  defendant,  and  a 
judgment  rendered  Feb.  19,  1905,  and  an 
appeal  taken  April  17,  1906.  The  order  re- 
manding the  case  to  the  state  court  was  filed 
in  the  state  court  March  20,  1907,  after  which 
transcript  on  appeal  was  filed.  It  was  held 
that  the  party  undertaking  the  removal  must 
take  the  consequences  of  the  same,  and  his 
failure  to  file  a  transcript  on  appeal  from  the 
judgment  of  the  state  court  within  the  time 
required  by  statute  rendered  dismissal  of  the 
appeal  necessary. 

Record  in  prosecution  against  revenue  offi- 
cer.—  Where  a  prosecution  against  a  revenue 
officer  has  been  commenced  by  capias  or  other 
process  of  arrest,  the  federal  court,  on  the 
filing  of  the  petition  for  removal,  issues  a 
writ  of  habeas  corpus  cum  causa ,  which,  in 
case  the  defendant  has  given  bail,  may  be 
addressed  to  the  marshal,  a  duplicate  to  be 
served  upon  the  clerk  of  the  state  court.  It 
is  the  duty  of  the  petitioner,  and  not  of  the 
state,  to  procure  the  indictment  and  pro- 
ceedings of  the  state  court;  and  where  the 
clerk  has  been  tendered  his  proper  fees  there- 
for, and  fails  or  refuses  to  furnish  a  certified 
copy  of  the  record,  a  writ  of  certiorari  should 
issue  from  the  federal  court,  or  the  record 
may  be  cupplied  by  affidavit,  which  course 
may  also  be  taken  when  the  petitioner  is  un- 
able to  pay  the  clerk's  fees.  Virginia  v. 
Felts,   (1904)   133  Fed.  85. 

Attachment  record. — ^Under  a  statute  which 
provides  that  an  attachment  against  a  non- 
resident of  the  state  may  be  made  returnable 
to  the  Superior  Court  of  any  county  where  an 
attachment  is  sued  out  in  one  county,  and 
executed  by  serving  summons  of  garnishment 
in  another  county  on  filing  iif  the  court 
therein  a  certified  copy  of  the  original  affi- 
davit and  bond,  it  has  been  held  that  the  pro- 
ceedings in  the  court  where  the  service  is 
made  are  ancillary  to,  and  a  part  of,  the 
original  suit,  and  on  a  removal  of  such  suit, 
the  record  required  to  be  filed  in  the  federal 
court  includes  such  proceedings.  Woodward 
Lumber  Co.  t'.  Vizard,  (1906)  144  Fed. 
982. 


Vol.  IV,  p.  380,  see.  8. 

General  application  of  section.  —  This  sec-  matter  of  indifiference  whether  the  suit  be 
tion  evidently  applies  to  suits  local  in  chnrnc-  regarded  as  brought  under  this  section  or  un? 
^er,  and  there  ma^  be  cases  where  it  is  a      dor  K.  S.  sec.  742,  4  Fed.  Stat>  A^oot,  595, 
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See  Horn  r.  Pere  Marquette  R.  Co.,   (1907) 
151  Fed.  626,  632. 

This  statute  clearly  does  not  enlarge  the 
right  of  the  individual  to  bring  suit,  where 
before  he  had  no  right  to  sue,  but  simply 
allo^TS  him,  if  he  has  right  of  action,  to  brmg 
it  in  loco  rei  aitOB.  Canton  Roll,  etc.,  Co.  i\ 
Rolling  Mill  Co.,  (1907)  155  Fed.  321,  hold- 
ing that  this  section  confers  no  right  upon  a 
simple  contract  creditor  to  maintain  a  cred- 
itors' suit  in  a  federal  court  to  set  aside  an 
alleged  fraudulent  conveyance  of  property  by 
the  debtor,  nor  does  the  fact  that  complainant 
lias  an  alleged  mechanic's  ]ien  upon  the  prop- 
erty afford  basis  for  such  a  general  creditor's 
suit,  since  such  lien,  if  valid,  may  be  enforced 
in  rem  against  the  property,  regardless  of 
conveyances,  whether  prior  or  subsequent. 

Strictly  construed.  —  The  requirements  of 
this  section  are  not  met  by  an  order  merely 
directing  the  service  of  process  on  a  defend- 
ant by  the  marshal  of  another  district,  and 
such  service  of  a  subpoena  in  the  usual  form 
does  not  confer  jiirisdiction.  Jennings  r. 
Johnson,  (C.  C.  A.  1906)  148  Fed.  337,  where 
the  court  said:  '*The  statute  clearly  intends 
that  the  court  should  set  the  time  within 
ivvhich  the  defendant  should  plead,  answer,  or 
domur.  In  many  cases  it  would  be  proper  to 
^iv.'  a  much  longer  time  than  would,  be  al- 
]owe<)  by  the  terms  of  a  subpoena  in  equity 
issued  in  the  usual  form.  Besides,  there  is 
nothing  in  the  statute  to  indicate  that  Congress 
intended  to  confer  the  authority  to  issue 
process  to,  and  serve  it  on,  defendants  with- 
out the  territorial  jurisdiction  of  the  court. 
Statutes  conferring  jurisdiction  to  proceed 
against  absent  parties  are  strictly  construed. 
In  such  cases,  to  permit  the  court  to  assume 
jurisdiction  without  conforming  to  the  stat- 
ute would  be  tp  dispense  with  the  forms  of 
law  pre8cril)ed  by  Congress  for  the  security 
of  absent  parties." 

"A  claim  to  "  real  property.  —  The  asserted 
right  of  citizens  of  New  York  and  West 
Virginia,  as  owners  of  timber  lands  in 
Georgia,  near  the  Tennessee  boundary  line, 
to  protection  against  the  destruction  of  their 
forests  by  the  discharge  of  deleterious  fumes 
and  gases  from  the  works  of  a  New  Jersey 
corporation  situated  within  the  territorial 
jurisdiction  of  the  federal  circuit  for  the 
Eastern  District  of  Tennessee,  is  not  a  claim 
to  real  property  within  the  district,  within 
the  meaning  of  this  section.  Ladew  r.  Tennes- 
see Copper  Co.,  (1910)  218  U.  S.  357,  31  S. 
Ct.  81,  64  U.  S.  (L.  ed.)  1069,  affirming  179 
Fed.  245. 

Letting  in  absent  defendants.  —  This  sec- 
tion gives  to  absent  defendants  an  absolute 
right  to  appear  in  and  defend  within  a  year 
after  final  judgment  a  suit  to  enforce  a  lien 
or.  to  remove  a  cloud  on  title  to  property 
\ivitbin  the  district,  whenever  the  jurisdiction 
of  the  federal  Circuit  Court  over  them  rested 
upon  publication,  even  though  they  may  in 
fact  have  had  knowledge  of  the  suit.  Perez 
r.  Fernandez,  (1911)  220  U.  S.  224,  31  S.  Ct. 
412,  55  U.  S.    (L.  ed,)    443. 

A'o  other  terms  than  the  payment  of  eo8t8 
can  be  imposed  bv  the  court  in  opening  a 
decree  to  permit  absent  defendants  to  appear 


and  defend.  Perez  r.  Fernandez,  (1911)  220 
U.  S.  224,  31  S.  Ct.  412,  55  U.  S.  (L.  ed.) 
443. 

Property  not  wholly  in  one  district  —  Suit 
may  be  brought  within  either  district,  where 
the  property  against  which  the  proceeding 
shall  be  taken  lies  partly  in  one  district  and 
partly  in  another,  and  both  districts  are 
within  the  state.  Horn  i'.  Pere  Marquette  R. 
Co.,  (1907)  151  Fed.  626,  632. 

Indispensable  parties.  —  The  relief  provided 
for  in  this  section  cannot  be  granted  in  a 
suit  in  equity  in  the  absence  of  an  indispensa- 
ble party.  Mathieson  t*.  Craven,  (1908)  164 
Fed.  471. 

Special  appearance  and  motion  to  quash 
seryice.  —  Tne  filing  by  the  defendant,  who 
was  a  citizen  and  resident  of  another  state 
and  was  there  served,  of  a  motion  to  quash 
the  service  on  the  ground  that  it  appeared 
from  the  face  of  the  bill  of  complaint  that 
the  relief  sought  was  of  such  a  nature  that 
he  could  not  lawfully  be  called  upon  to  de- 
fend against  the  same  in  that  district,  does 
not  invoke  the  exercise  of  the  jurisdiction 
of  the  court  on  the  merits,  so  as  to  constitute 
a  general  appearance;  the  question  raised 
being  whether  the  case  made  by  the  bill  was 
one  of  a  local  nature  within  this  section  so  as 
to  authorize  the  court  to  obtain  jurisdiction 
of  the  defendant  by  publication  or  by  ser- 
vice of  process  without  the  district,  which 
necessarily  required  the  court  to  look  into  the 
bill.  Jones  r.  Gould,  (C.  C.  A.  1906)  149 
Fed.  153.  See  also  York  County  Sav.  Bank 
v.  Abbot,  (1905)   139  Fed.  988. 

On  motion  to  vacate  an  order  for  substi- 
tuted seryice  under  this  section  the  court 
must  examine  the  bill  in  order  to  ascertain 
whether  or  not  the  case  is  within  the  statute; 
and  in  respect  to  the  scope  and  extent  of  such 
examination  it  is  not  sufficient  for  the  com- 
plainant, with  such  facts  alleged  in  his  bill 
as  indicate  his  good  faith  and  relieve  the  case 
from  a  charge  of  frivolousness,  to  pray  for 
one  or  more  of  the  objects  enumerated  in  the 
section,  but  he  must  also  show  himself  en- 
titled to  such  relief.  Gage  r.  Riverside  Trust 
Co.,  (1906)   156  Fed.  1002. 

To  what  suits  applicable.  —  Under  this  sec- 
tion the  federal  court  has  no  jurisdiction  of  a 
suit  in  equity  by  a  lessee  against  a  nonresi- 
dent lessor  to  enforce  alleged  rights  under 
the  terms  of  the  lease  by  requiring  the  de- 
fendant, who  has  not  appeared,  to  elect  either 
to  sell  the  land  to,  or  to  buy  the  building 
thereon  from,  complainant  at  an  appraised 
value,  or  to  have  the  court  make  such  election 
and  carry  the  same  into  effect  through  a 
master  or  trustee  appointed  for  the  purpose. 
York  County  Sav.  Bank  r.  Abbot,  (1905)  189 
Fed.  988. 

Where  a  minority  stockholders'  bill  sought 
the  appointment  of  a  receiver  for  the  corpora- 
tion, with  authority  to  appear  in  an  action 
in  a  state  court  and  there  obtain  relief 
against  a  judgment  rendered  against  the  cor- 
poration with  an  injunction  ajrainst  further 
interference  with  the  corporation's  property, 
and  an  accounting  as  to  certain  stock  alleged 
to  have  been  pledged  for  the  indemnity  of  the 
corporation,  it  was  held  that  the  suit  was  not 
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local  in  character,  warranting  service  on  de- 
fendants, not  citizens  of  the  state,  by  publi- 
cation. Schultz  v.  Highland  Gold  Mines  Co., 
(1907)   168  Fed.  337. 

A  9uii  by  a  receiver  to  <idju8t  equities  ex- 
isting between  himself,  as  such  receiver,  and 
nonresident  defendants,  in  whose  behalf  in 
part  another  defendant  has  obtained  a  judg- 
ment in  his  own  name  which  he  is  seeking 
to  enforce  against  a  fund  in  the  receiver's 
hands,  is  one  to  remove  an  incumbrance  or 
lien  or  cloud  within  the  meaning  of  this  sec- 
tion. Brown  r.  Pegram,  (1906)  143  Fed. 
701. 

Title  to  real  or  personal  property.  —  The 
statutory  language  imports  a  localized  sub- 
ject. It  does  not  concern  the  rights  to  prop- 
erty which  is  intangible  and  transitory, 
choses  in  action  and  the  like,  adhering  to  the 
person  of  the  o>vner,  who  may  be  here  to-day 
and  abroad  to-morrow.  In  strictness,  the 
word  "  title  "  is  applicable  only  to  real  estate. 
But  it  is  also  sometimes  used  to  denote  a 
similar  attribute  of  personal  property.  When 
so  used  it  has  a  kindred  meaning,  and  con- 
templates some  specific  tangible  thing,  having 
some  resemblance  to  real  property  in  its 
characteristics  which  justifies  the  borrowing 
of  the  term.  Jones  c.  Gould,  (C.  C.  A.  1906) 
149  Fed.  153. 

Suit  to  wind  up  partnership,  etc.  —  A  suit 
by  a  member  of  a  syndicate,  which  was  in 
effect  a  partnership,  to  wind  up  its  affairs 
and  for  the  appointment  of  a  receiver  on  the 
ground  of  mismanagement  by  the  managers, 
IS  not  within  this  section,  especially  where 
the  only  allegation  in  the  bill  with  respect  to 
property  within  the  district  is  that  the  syndi- 
cate is  the  owner  of  stock  in  certain  railroads 
therein.  Jones  v.  Gould,  (C.  C.  A.  1906) 
149  Fed.  153. 

A  bill  to  set  aside  a  deed  and  enforce  a 
claim  to  certain  land.  For  such  a  case  see 
Miller  v,  Ahrens,  (1907)  160  Fed.  644. 

Ejectment  is  an  action  within  the  pro- 
visions of  this  section.  Elk  Garden  Co.  r.  T. 
W.  Thayer  Co.,  (1910)   179  Fed.  556. 

Suit  to  set  aside  judgments.  —  Under  this 
section  a  fedei^al  Circuit  Court  has  jurisdic- 
tion of  a  suit  in  equity  brought  by  citizens 
of  the  state  in  which  it  sits,  against  citizens 
of  other  states,  to  set  aside,  as  fraudulently 
obtained,  judgments  of  a  probate  court 
against  an  intestate's  estate,  which  are  a 
lien  on  his  property  situated  within  the  dis- 
trict and  inherited  by  complainants.  Mc- 
Daniel  p.  Traylor,  (1905)  196  U.  S.  416,  26 
S.  Ct.  369,  49  U.  S.  (L.  ed.)  533. 


A  suit  to  cancel  and  annul  certain  deeds 
and  leases  of  the  property  of  a  railway  com- 
pany lying  wholly  within  the  Eastern  Dis- 
trict of  Illinois  may  be  brought  and  main- 
tained in  the  federal  Circuit  Court  for  that 
district  against  defendants  who  are  inhabi- 
tants of  the  Northern  District  of  Illinois,  as 
being  a  suit  to  remove  an  incumbrance,  etc., 
within  the  meaning  of  this  section.  Citizens' 
Sav.,  etc.,  Co.  v.  Illinois  Cent.  R.  Co.,  (1907) 
205  U.  S.  46,  27  S.  Ct.  426,  61  U.  S.  (L.  ed.) 
703. 

Suit  to  enjoin  diversion  of  stream.  —  A 
suit  brought  to  enjoin  a  defendant  from 
wrongfully  diverting,  in  California,  the 
waters  naturally  flowing  down  a  river  having 
its  source  in  that  state,  and  flowing  into  and 
through  the  state  of  Nevada,  where  complain- 
ant's lands  are  situated,  he  being  the  lowest 
proprietor  on  the  river,  is  an  action  transi- 
tory in  its  nature,  so  that  a  court  in  Nevada, 
having  acquired  jurisdiction  of  defendant's 
person,  has  jurisdiction  to  try  the  same. 
Miller  v.  Rickey,  1904)   127  Fed.  573. 

A  suit  for  partition  comes  within  the  class 
of  cases  specifled  in  this  section,  and  one  in 
which  any  question  between  any  of  the  par- 
ties, plaintiffs  or  defendants,  affecting  their 
rights  or  interests  in  the  land,  may  be  put 
in  issue  and  determined;  and  a  federal  court 
is  not  without  jurisdiction  because  questions 
may  arise  between  plaintiffs  who  are  citizens 
of  the  same  state,  nor  will  it  make  a  realign- 
ment of  parties  to  defeat  its  jurisdiction  be- 
cause such  questions  may  arise,  where  the 
bill,  although  properly  setting  out  the  inter- 
est of  each  party  in  the  premises,  does  not 
disclose  any  controversy  which  renders  it 
necessary.  German  Sav.,  etc.,  Soc.  r.  Tull, 
(C.  C.  A.  1905)  136  Fed.  1. 

Residence  in  the  district.  —  This  section 
confers  a  privilege  upon  the  plaintiff  of  join- 
ing in  local  actions  defendants  who  are  non- 
residents of' the  district.  Miller  r.  Ahrens, 
(1907)    150  Fed.  644. 

This  section  gives  jurisdiction  to  a  Circuit 
Court  over  an  action  brought  by  a  resident  of 
one  state  against  a  corporation  organized 
under  the  laws  of  another  state  and  stock- 
holders of  that  corporation,  for  the  purpose 
of  removing  incumbrances  from  the  property 
of  the  corporation  in  the  district  in  which 
the  suit  is  brought,  even  if  some  of  the  stock- 
holders are  not  residents  of  the  district  in 
which  they  are  sued.  Schultz  r.  Diehl,  (1910) 
217  U.  S.  694,  30  S.  Ct  694,  following  Jel- 
lenik  v.  Huron  Copper  Min.  Co.,  (1900)  177 
U.  S.  1,  20  S.  Ct.  659,  44  U.  S.  (L.  ed.)  647. 


Vol.  IV,  p.  387,  sec.  3. 

This  section  is  re-enacted  without  change  in 
Judicial  Code,  sec.  66,  ante,  title  Judiciabt, 
p.  159  of  this  Supplement. 

Prior  to  the  enactment  of  this  statute  a 
receiver  could  not  be  sued  without  leave  of 
the  court  by  which  he  was  appointed.  This 
was  a  rule  of  universal  application  in  so  far 
as  the  federal  courts  were  concerned.  Will- 
cox  V.  Jones,  (C.  C.  A.  1910)   177  Fed.  870. 

This  Act  abrogated  tlie  rule  that  a  receiver 


could  not  be  sued  without  leave  of  the  court 
appointing  him,  and  gave  the  citizen  the  un- 
conditional right  to  bring  his  action  in  the 
local  courts  and  to  have  the  justice  and 
amount  of  his  demand  determined  by  the  ver- 
dict of  a  jury.  He  ceased  to  be  compelled  to 
litigate  at  a  distance  or  in  any  other  forum 
or  according  to  any  other  course  of  justice 
than  he  would  be  entitled  to  if  the  property 
or  business  were  not  being  administered  by 
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the  federal  court.  Cableman  r.  Peoria,  etc., 
R.  Co.,  (1900)  179  U.  S.  333,  21  S.  Ct.  171, 
45  U.  S.   (L.  ed.)   220. 

Service  of  process  on  receiver  sued  in  state 
court.  —  Under  this  section  a  federal  receiver 
in  charge  of  corporate  property  who  is  sued 
In  a  state  court  may  be  served  with  process 
in  the  manner  prescribed  by  the  law  of  such 
state  for  service  of  like  process  upon  the 
corporation.  Peterson  v.  Baker,  (1908)  78 
Kan.  337,  97  Pac.  373. 

Xnutee  in  bankruptcy  sued  as  ^  manager." 
—  A  trustee  in  bankruptcy  is  appointed  by  a 
**  coupt  of  the  United  States,"  and  is  a  "  man- 
ager "  of  property  within  the  meaning  of  this 
section  and  may  be  sued  in  a  state  court  in 
respect  to  an  act  or  transaction  described  in 
the  section.  Gardner  i?.  Planters'  Nat.  Bank, 
(Tex.  1909)   118  S.  W.  1146. 

Receiver  in  bankruptcy.  —  Under  this  sec- 
tion a  temporary  recover  in  bankruptcy,  ap- 
pointed by  a  federal  District  Court,  may  be 
sued  in  trover  in  a  state  court,  without  leave 
of  the  bankruptcy  court.  In  re  Kanter,  (C. 
C.  A.  1903)   121  Fed.  984. 

Acts  and  transactions  in  carrying  on  bnai- 
neas.  —  Where  the  cause  of  action  alleged  in 
a  suit  against  a  receiver  is  primarily  one  for 
the  recovery  of  land  and  to  remove  cloud 
from  title,  and  incidentally  to  recover  for  the 
removal  of  timber  from  the  land  by  the  re- 
ceiver and  his  employees,  it  is  not  a  suit 
within  the  description  of  this  section.  Morse 
V.  Tackaberry,   (Tex.  1911)   134  S.  W.  273. 

A  federal  Circuit  Court  appointed  a  re- 
ceiver for  a  railroad,  and  thereafter  entered 
an  order  in  the  receivership  proceedings  ap- 
pointing a  commissioner  to  hear  garnish- 
ment suits  against  employees  of  the  railroad 
and  provided  how  such  claims  could  be  ad- 
justed. A  garnishment  suit  was  filed  with 
the  commissioner,  and  the  receiver,  in  pur- 
suance of  the  order,  certified  the  amount  due 
the  employee,  and  the  garnishment  was  sat- 
isfied. The  employee  then  sued  the  receiver 
in  the  state  court  without  leave  of  the  fed- 
eral court  to  recover  the  full  amount  of  the 
Images  due.  It  was  held  that  the  employer 
could  not  maintain  the  suit  without  leave  of 
court,  since  the  commissioner  and  receiver 
in  satisfying  the  garnishment  acted  only 
under  order  of  the  court,  and  the  transaction 
did  not  amount  to  a  carrying  on  of  business 
connected  with  the  property.  Harmon  v. 
Best,   (Ind.  1910)   91  N.  E.  19. 

As  to  what  are  acts  or  transactions  "in 
carrying  on  the  business  connected  with  such 
property  "  see  further  Wrightsville  Hardware 
Co.  t?.  Hardware,  etc.,  Mfg.  Co.,  (1910)  180 
Fed.  586;  Wrightsville  Hardware  O.  t?.  Col- 
well,  (1910)   180  Fed.  689. 

A  person  injured  by  the  operation  of  a 
street  railway  "by  a  receiver  appointed  in 
mortgage  foreclosure  proceedings  in  a  federal 
court  is  not  bound  to  apply  for  an  allowance 
of  damages  in  such  proceedings,  but  ipay  re- 
duce his  claim  to  judgment  in  a  state  or  other 
court  having  jurisdiction.  Nashville  R.,  etc., 
Co.  V,  Bunn,  (C.  C.  A.  1909)   168  Fed.  862. 

Prior  demands.  —  This  section  is  limited  to 
suits  arising  out  of  transactions  of  the  re- 
ceiver after  his  appointment  and  assumption 


of  control  of  the  property,  and  does  not  ap- 
ply to  causes  of  action  against  the  corpora- 
tion arising,  but  not  sued  on,  prior  to  the  re- 
ceiver's appointment.  Harmon  ■  t?.  Perkins, 
(1909)  45  Ind.  App.  83,  88  N.  £.  961. 

Where  the  cause  of  action  in  a  suit  in  a 
state  court  against  a  receiver  is  one  against 
a  railroad  for  loss  of  freight  before  the  ap- 
pointment of  the  receiver,  the  failure  to  ob- 
tain leave  to  sue  justifies  th^  court  in  dis- 
missing the  receiver  from  the  proceedings. 
Galveston,  etc.,  R,  Co.  v,  Pennefather,  (Tex, 
1910)   126  S.  W.  948. 

Implied  leave  to  sue  receiver.  —  Where  the 
federal  court  appointing  a  receiver  for  a  rail- 
road expressly  authorized  him  to  defend  all 
actions  theretofore  brought,  seeking  to  estab- 
lish any  claim  against  the  property  in  his 
hands,  including  the. demands  of  plaintiff  for 
damages  for  personal  injuries,  such  order  was 
ample  authority  for  the  maintenance  of  plain- 
tiff's action  against  the  receiver  regardless 
of  whether  this  section  would  authorize  such 
a  suit  without  leave.  International,  etc.,  R. 
Co.  V.  Wynne,   (Tex.  1909)    122  S.  W.  50. 

Interference  with  property  in  receiver's  cus- 
tody.—  This  section  does  not  authorize  the 
bringing  of  a  suit  to  condemn  a  crossing  over 
the  right  of  way  of  a  railroad  company  in 
the  hands  of  a  receiver  appointed  by  a  fed- 
eral court  without  leave  thereof.  Buckhan- 
non,  etc.,  R.  Co.  t?.  Davis,  (1905)  135  Fed. 
707,  68  C.  C.  A.  345,  affirming  (1904)  131 
Fed.  115,  the  court  saying:  "The  statute 
in  question  cannot  be  construed  to  mean  that 
suits  may  be  brought  against  a  receiver  to 
establish  any  right  to  the  property  which 
may  be  placed  in  his  custody  without  the 
permission  of  the  court.  The  property  being 
at  all  times  under  the  control  of  the  court 
of  administration,  it  would  be  absurd  to  per- 
mit the  institution  of  suits  in  another  forum 
to  recover  such  property  or  diminish  its 
value." 

''Subject  to  the  general  equity  jurisdic- 
tion."—  Where  plaintiff  sued  the  receiver  of 
a  corporation  for  loss  because  of  inability  of 
the  receiver  to  complete  deliveries  on  an  ex- 
ecutory contract  for  future  delivery  of  goods 
without  the  fault  of  the  receiver,  an  affidavit 
of  defense  is  insufficient  which  fails  to  show 
equities  in  favor  of  others  superior  to  those 
of  a  purchaser,  and  especially  where  the  re- 
ceiver has  not  applied,  as  provided  in  this 
section,  for  equitable  relief  to  the  federal 
court  which  appointed  him.  Hallowell  v. 
Williams,  (1907)  217  Pa.  St.  501,  66  Atl. 
864. 

A  judgment  rendered  against  a  federal  re- 
ceiver by  a  state  court  in  an  action  brought 
against  him  for  the  death  of  an  employee  is 
conclusive  on  the  federal  court  as  to  the'  right 
to  recover,  and  the  amount  that  should  be 
recovered,  but  the  time  and  manner  of  pay- 
ment is  within  the  control  of  the  federal 
court.  Willcox  r.  Jones,  (C.  C.  A.  1910)  177 
Fed.  870,  where  the  court  said :  "  This  stat- 
ute is  framed  so  as  to  permit  the  United 
States  courts  to  fully  administer  estates  that 
may  be  placed  in  the  hands  of  receivers,  and 
while  permission  is  granted  to  institute  suits 
against  receivers,  still  there  is  nothing  in  the 
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stiitute  which  in  the  alighteat  degree  author- 
izes the  doing  of  any  act  calculated  to  hinder, 
delay,  or  embarrass  a  court  of  equity  in  tho 
exercise  of  its  functions.  In  Street's  Federal 
Equity  Practice,  sec.  2688,  in  referring  to  the 
reservation  contained  in  the  second  clause  of 
this  section,  it  is  said :  *  The  most  important 
feature  of  this  statute,  so  far  as  regards 
equity  practice,  is  found  in  the  reservation 
contained  ia  the  second  clause.  This  reser- 
vation has  at  least  two  important  effects, 
namely:  (1)  it  prevents  the  creditor  who  is 
thus  permitted  to  sue  from  obtaining  any 
UOdu^   advantage  over  other   creditors  and 


claimants,  and  (2)  it  prevents  such  creditor 
from  depriving  the  receiver,  and  through  the 
receiver,  the  court,  of  the  possession  or  eon- 
tiol  of  any  property  in  his  hands  by  vir- 
tue of  the  receivership'"  (the  distinguished 
author  diing  In  re  Tyler,  (1893)  149  U.  8. 
164,  13  S.  Ct.  785,  37  U.  S.  (L.  ed.)  689; 
Comer  v.  Felton,  (1894)  61  Fed.  731,  10  C.  C. 
A.  28;  J.  I.  Case  Plow  Works  r.  Finks, 
(1897)  81  Fed.  629,  26  C.  C.  A.  46;  Dilling 
ham  r.  Hawk,  (1894)  60  Fed.  497,  9  C.  C.  A. 
101 ;  St.  Louis  Southwestern  R.  Co.  v.  Hol- 
brook,  (1896)  73  Fed.  112,  19  C.  0.  A.  385). 


Vol.  IV,  p.  389,  sec,  648. 

Precisely  what  is  the  status  of  this  section 
after  Jan.  1,  1912,  in  respect  of  waiver  of  a 
jury  trial,  is  matter  for  consideration,  in  view 
of  the  fact  that  K.  S.  sec.  566,  4  Fed.  Stat. 
Annot.  236,  and  sections  648,  649,  700,  4  Fed. 
Stat.  Annot.  389,  393,  450,  are  not  repealed 
by  Judicial  Code,  sec.  297,  €tnte,  p.  250,  of 
this  Supplement,  nor  any  provisions  substi- 
tuted therefor,  and  yet  the  Circuit  Courts 
are  abolished  by  Judicial  Code,  sec.  289,  ante, 
p.  249,  and  Judicial  Code,  sec.  292,  ante,  p. 
249)  is  perhaps  a  disturbing  factor. 

Jury  trial  in  bankruptcy  proceedings.  —  See 
section  19a  of  the  Bankruptcy  Act,  p.  586, 
of  this  Supplement,  and  1  Fed.  Stat.  Annot. 
586. 

Right  to  jury  trial  generally.  —  The  pre- 
sumptions are  all  unfavorable  to  the  waiver 
of  the  right  of  trial  by  jury.  Swift  v.  Jones, 
(C.  C.  A.  1906)   145  Fed.  489. 

By  force  of  this  section  and  provisions  in 
the  Hawaiian  statutes,  and  because  Congress 
has  not  itself  provided  a  peculiar  mode  of 
trial  in  proceedings  for  the  condemnation  of 
lands  for  public  use,  it  was  held  that  an  issue 
of  fact  as  to  the  value  of  land  in  such  a  pro- 
ceeding by  the  United  States  in  the  District 
Court  of  the  United  States  for  the  District  of 
Hawaii  is  triable  by  jury.  U.  S.  v,  Honolulu 
Plantation  Co.,  (C.  C.  A.  1903)  122  Fed.  581. 

A  plea  to  the  jurisdiction,  with  a  replica- 
tion raising  an  issue  of  fact,  should  be  sub- 
mitted to  the  jury,  subject  to  the  right  of 
the  court  to  direct  a  verdict  on  the  issue 
when  proper.  Virginia  r.  Felts,  (1904)  133 
Fed.  85,  where  the  conflicting  authorities  are 
cited. 

But  on  a  motion  to  quash  service  on  a  for- 
eign corporation  defendant,  it  was  held  not 


to  be  entitled  to  a  jury  trial  of  the  issues 
wliether  it  was  doing  business  within  the 
state,  and  whether  the  person  on  whom  ser- 
vice was  made  was  its  representative.  Peper 
Automobile  Co.  t*.  American  Motor  Car  Sales 
Co.,  (1910)  180  Fed.  245,  citing  numerous 
cases. 

Assessment  of  damages  on  default  or  con- 
fession in  certain  cases.  See  R.  6.  sec.  961,  4 
Fed.  Stat.  Annot.  604. 

Assessment  of  damages  for  wrongful  at- 
tachment may  be  enforced  in  Porto  Rico  pur- 
suant to  the  special  procedure  expressly  pro- 
vided in  the  Porto  Rican  Code,  regardless  of 
section  648.  Perez  r.  Fernandez,  (1906)  202 
U.  S.  80,  26  S.  Ct.  561,  50  U.  8.  (L.  ed.)  942. 

Trinl  by  referee.  •— Findings  of  fact  by  a 
consent  referee  are  not  reviewable  on  a  writ 
of  error  further  than  to  ascertain  if  they  are 
sufficient  to  warrant  the  judgment  of  the 
court.  U.  S.  Fidelity,  etc.,  Co.  v,  Hampton, 
(1005)   134  Fed.  734,  67  C.  C.  A.  638. 

The  question  of  following  the  state  prac- 
tice in  matters  of  reference  to  referees  and 
auditors  has  quite  frequently  been  under  re- 
view by  the  federal  courts,  and  the  general 
trend  of  the  decisions  is  to  the  effect  that 
such  statutes  will  not  be  followed,  and  that 
in  said  courts  trial  by  jury  is  the  only  pre- 
scribed method  for  the  ascertainment  of  facts, 
unless  the  same  be  waived,  as  contemplated 
by  the  Act,  except  in  cases  of  equity,  admi- 
ralty, and  bankruptcy.  Swift  r.  Jones,  (C. 
C,  A.  1906)  145  Fed.  489.  See  U.  8.  f?.  Ram- 
sey, (1907)  158  Fed.  488,  and  the  note  to 
R.  S.  sec.  700,  4  Fed.  Stat.  Annot.  450,  and 
the  note  to  the  same  section,  infra,  this  title, 
in  this  Supplement. 


Vol.  IV,  p.  393,  sec.  650. 

This  section  is  expressly  repealed  by  Judi- 
cial Code,  sec.  297,  infra,  p.  260,  of  this  Sup- 
plement. 

The  Act  of  Z891  superseded  the  existing 
provisions  as  to  a  certificate  of  difference  of 
opinion.  U.  S.  r.  Dickinson,  (1909)  213  U. 
S.  92,  29  S.  Ct.  485,  53  U.  S.  (L.  ed.)  711. 

For  a  history  of  the  legislation  touching 
review  on  certificate  of  difference  of  opinion. 


see  Baltimore,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1909)  215  U.  8.  216, 
222  note,  30  S.  Ct.  86  note,  54  U.  6.  (L.  ed.) 
164  note. 

Cases  brought  under  Anti-trust  Act  of  1890 
reviewed  on  certificate  or  difference  of  opin- 
ion, see  Act  of  Feb.  11,  1903,  ch.  544,  32  Stat. 
L.  823,  10  Fed.  Stat.  Annot.  199,  annotations, 
infra,  this  title. 
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Vol.  iV,  p.  395,  sec.  657. 

This  section  is  expressly  repealed  by  Judi- 
cial Code,  sec.  297,  ante,  p.  250  of  this  Sup- 
plement.   And  see  Judicial  Code,  sec.  97,  ante, 

p.  177. 

The  words  *<  northern  district  ol  said 
state  "  must  be  construed  as  meaning  the  ter- 
ritory comprised  within  said  district  when 
the  section  was  enacted;  and  the  division  of 

VoL  IV,  p.  396,  sec.  2. 

Forpi  ol  upp^te  remedy.  —  A  decree  in 
equity  cannot  be  reviewed  by  a  writ  of  error. 
Tlioinson  v.  Travelers'  Ins.  Co.,  (C.  C.  A. 
1908)  16)  Fed.  867,  citing  this  section  for 
the  statem^t  that  it  "preserves  the  same 
distinction  in  the  iippellate  jurisdiction." 

Printing  of  transcripts.  —  In  In  re  Brad- 
ford, (C.  C.  A.  1905)  139  Fed.  618,  the  Cir- 
cuit Court  of  Appeals  lor  the  6th  Circuit  de- 
nied an  application  to  dispense  with  its  rule 
23  requirii^  the  printing  of  all  transcripts 
from  the  court,  since  the  cost  of  printing  is, 
under  th^  rule,  a  p^rt  of  the  taxable  costs  of 

Vol.  IV,  p.  396,  sec.  3. 

With  slight  verbal  changes  this  section  is 
re-enacted  in,  and  evidently  superseded  by, 
Judicial  Code,  sec.  120,  ante,  title  Judiciary, 
p.  192,  of  this  Supplement. 

Constitution  of  uie  court.  —  In  the  absence 
of  the  chief  justice  or  an  associate  justice  of 
the  Supreme  Court  or  a  circuit  judge,  a  Cir- 

Vol.  IV,  p.  397,  sec.  4. 

Pecuniary  limit.  — The  provision  of  R.  S. 
sec  631,  4  Fed.  Stat.  Annot.  251,  limiting 
appeals  from  the  District  to  the  Circuit  Court 
in  equity  and  admiralty  to  cases  where  the 
sum  in  dispute  exceeded  fifty  dollars,  is  not 
applicable  to  appeals  to  the  Circuit  Court  of 

Vol.  IV,  p.  398,  sec.  6. 

This  section,  with  the  exception  of  clause 
[3]  as  to  criminal  cases,  is  substantially  re- 
enacted  in  Judicial  Code.  sec.  238.  ante,  titlt* 
JuDiciABT,  p.  231,  of  this  Supplement.  And 
see  the  note  to  that  Judicial  Code  section. 

Jurisdiction  of  the  Supreme  Court  in  cases 
not  capital  was  withdrawn  by  the  Act  of  Jan. 
20,  1897,  ch.  68,  29  Stat.  L.  492,  4  Fed.  Stat. 
Annot.  433;  and  now  by  Judicial  Code,  s^ee. 
238,  ante,  title  Judiciabt,  p.  231,  of  this  Sup- 
plement, it  has  no  jurisdiction  in  any  crimi- 
nal case. 

Section  5  in  ggnebal. 

Only  final  decisions  reviewable.  —  Appeals 
or  writs  of  error  can  be  allowed  under  this 
section  only  in  cases  in  which  there  has  boen 
a  final  judgment;  "a  case  cannot  be  brought 
here  bv  piecemeal."  Heike  r.  U.  S.,  (1910) 
217  U.'S.  423,  30  S.  Ct.  539,  64  U.  S.  (L.  ed.) 
821. 


said  district  into  the  Northern  and  Western 
Districts  by  Act  of  May  12,  1900,  ch.  391,  31 
Stat.  L.  175,  4  Fed.  Stat.  Annot.  42,  43,  did 
not  have  the  effect  of  enlarging  the  jurisdic- 
tion of  the  Circuit  Court  for  the  Southern 
District  to  include  causes  of  action  arising  in 
the  Western  District.  Hartford  F.  Ins.  Co. 
V.  Erie  R.  Co.,  (1909)   172  Fed.  899. 


the  cause,  inclu^in^  the  supervising  fee  to 
the  clerk,  fill  of  which  costs  a^d  fees  s^re  r^- 
miired  to  be  accounted  for  ^n^  paid  ^ver  to 
the  treasury  departmex^t  in  the  same  manuer 
as  is  provided  in  Respect  to  other  costs  by  the 
second  section  of  the  Circuit  Court  of  Appeals 
Act  of  1891. 

As  to  printed  transcripts  of  record  to  be 
filed  in  the  Circuit  Court  of  Appeals  or  Su- 
preme Court  in  cases  parriefl  tl»erp  by  appeal 
or  writ  of  error,  see  the  ^c^  of  Feb.  13,  1911, 
ch.  47,  36  Stat.  L.  901,  ante,  p.  255  of  this 
Supplement. 


cuit  Court  of  Appeals  is  legally  constituted 
where  made  up  of  three  district  judges  of  the 
circuit,  regularly  designated  by  particular 
assignments  to  attend  as  members  for  the 
term.  Peters  r.  Hanger,  (O.  C.  A.  1906)  136 
Fed.  181,  one  judge  dissenting. 


Appeals,  but  was  supers^^d  ^y  the  Act  estab- 
lishing such  courts,  whicl^  created  a  new 
appellate  jurisdiction  without  any  pecuniary 
limitation.  The  Joseph  B.  Tl^pmaa,  {C.  C. 
A.  lOOG)   148  Fed.  762. 


No  pecuniary  limit  is  imposed  upon  the  ap- 
pellate jurisdiction  under  this  section.  Tlio 
Paquete  Habana,  (1900)  175  U.  S.  677,  683, 
20  S.  Ct.  290,  203,  44  U.  S.  (L.  ed.)  320, 
322;  Kirbv  r.  American  Soda  Fountain  Co., 
(1904)  194  U.  S.  141,  24  S.  Ct.  610,  48  U.  S. 
(L,  ed.)   911. 

The  time  limit  for  appeals  or  writs  of  error 
under  this  section  is  two  years,  as  provided 
in  H.  S.  sec.  1008,  4  Fed.  Stat.  Annot.  623. 
Holt  r.  Indiana  Mfg.  Co.,  (1900)  176  U.  S. 
68,  20  S.  Ct.  272,  44  U.  S.  (L.  ed.)  374; 
Frederic  L.  Grant  Shoe  Co.  «.  W.  M.  Laird 
Co.,  (1909)  212  U.  S.  445,  29  S.  Ct.  332,  53 
U.  S.  (L.  ed.)  691. 

Appeals  in  habeas  corpus  cases^  however, 
under  this  section,  must  be  taken  within  six 
months,  as  provided  in  R.  S.  sec.  766,  as 
amended  by  the  Act  of  March  3,  1893,  ch. 
226,  27  Stat.  L.  761,  8  Fed.  Stat.  Annot.  179. 
Ex  p,  Lcnnon,  (1893)  150  U.  S.  398,  14  S.  Ct. 
123,  37  IT.  S.   (L.  ed.)    1120. 
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A  party  may  appeal  on  more  than  one 
ground  specified  in  this  section.  North  Ameri- 
can Cold  Storage  Co.  v.  Chicago,  (1008)  211 
U.  S.  306,  29  S.  Ct.  101,  63  U.  S.  (L.  ed.) 
195;  an  appeal  on  the  ground  of  a  question 
of  jurisdiction  involyed  and  also  a  constitu- 
tional question.  See  also  Anglo-American 
Provision  Co.  t?.  Davis  Provision  Co.,  (1903) 
191  U.  S.  376,  24  S.  Ct.  93,  48  U.  S.  (L.  ed.) 
228;  Bien  t?.  Robinson,  (1908)  208  U.  S.  423, 
28  S.  Ct.  379,  52  U.  S.  (L.  ed.)   556. 

Habeas  corpus  cases.  —  Appeals  in  habeas 
corpus  cases  cannot  now  be  taken  direct  to 
the  Supreme  Court  unless  they  are  of  the 
kind  specified  in  some  of  the  enumerations 
in  this  section.  Otherwise  they  are  review- 
able only  by  the  Circuit  Court  of  Appeals. 
Pierce  t?.  Creecy,  (1908)  210  U.  S.  387,  28  S. 
Ct.  714,  52  U.  S.  (L.  ed.)    1113. 

Clause  1.    In  any  case  jn  which  the 

JUBIBDiOnON  OF  THE  COUBT  IS  IN  ISStJB. 

Clause  fl]  of  section  6  authorizing  cases 
"  in  which  the  jurisdiction  of  the  court  is  in 
issue  "  to  be  taken  "  direct  to  the  Supreme 
Court"  is  re-enacted  in  Judicial  Code,  sec. 
238,  ante,  title  Judiciabt,  p.  231,  of  this 
Supplement;  and  a  similar  provision  is  in 
Judicial  Code,  sec.  250,  antey  p.  235,  of  this 
Supplement,  prescribing  the  appellate  juris- 
diction of  the  United  States  Supreme  Court 
to  review  judgments  and  decrees  of  the  Court 
of  Appeals  of  the  District  of  Columbia.  The 
clause  is  also  applicable,  in  proper  cases,  to 
appellate  review  by  the  Supreme  Court  under 
section  24a  of  the  Bankruptcy  Act  of  1898, 
as  annotated  in  title  BANKBiiPTcr,  ante,  p. 
603,  of  this  Supplement. 

The  predecessor  of  this  clause  in  the  Cir- 
cuit Court  of  Appeals  Act  of  1891  is  a  pro- 
vision in  section  1  of  the  Act  of  Feb.  25, 
1889,  ch.  236,  25  Stat.  L.  693,  4  Fed.  Stat. 
Annot.  492. 

''Jurisdiction  is  the  power  to  adjudicate  a 
case  upon  the  merits,  and  dispose  of  it  as 
justice  may  require."  The  Resolute,  (1897) 
168  U.  S.  437,  18  S.  Ct.  112,  42  U.  S.  (L.  ed.) 
533. 

The  jurisdiction  here  referred  to.  —  See 
infra,  this  note,  p.  1324,  W/ien  Jurisdiction 
Is  in  Issue, 

The  action  of  the  court  is  not  reviewable 
where  its  jurisdiction  was  questioned  merely 
in  respect  to  its  general  authority  as  a  judi- 
cial tribunal  or  its  power  as  a  court  of 
equity.  Courtney  t*.  Pradt,  (1905)  196  U.  S. 
89,  25  S.  Ct.  208,  49  U.  S.  (L.  ed.)  398;  U. 
S.  f.  Larkin,  (1908)  208  U.  S.  333,  28  S.  Ct. 
417,  52  IT.  S.  (L.  ed.)  517;  Bien  i?.  Robinson, 
(1908)  208  U.  S.  423,  28  S.  Ct.  379,  52  U.  S. 
(L.ed.)   556. 

*'The  statute  means  to  give  a  review,  not 
of  the  jurisdiction  of  the  court  upon  general 
grounds  of  law  or  procedure,  but  of  the 
jurisdiction  of  the  court  as  a  federal  court." 
Fore  River  Shipbuilding  Co.  r.  Hagg,  (1911) 
219  U.  S.  175,  31  S.  Ct.  185,  55  U.  S.  (L.  ed.) 
163. 

"  Whether  the  bill  presented  a  case  for 
equitable  relief  does  not  present  a  question 
of  the  jurisdiction  of  the  court  as  a  court  of 


the  United  States."  Scully  v.  Bird,  (1908) 
209  U.  S.  481,  28  S.  Ct.  597,  52  U.  S.  (L. 
ed.)  899. 

-  "  Whether  a  remedy  should  be  sought  at 
law  or  in  equity,  or  which  of  two  courts  hay- 
ing concurrent  jurisdiction  first  acquired  ju- 
risdiction, or  which  of  two  federal  courts  of 
equal  rank  but  in  different  localities  has  juris- 
diction "  would  not  be  appealable  questions 
of  jurisdiction  within  the  meaning  of  the 
statute.  Morrisdale  Coal  Co.  v.  Pennsylvania 
R.  Co.,  (C.  C.  A.  1910)   183  Fed. "929. 

Where  jurisdiction  is  the  solo  question  m 
issue  the  Supreme  Court  and  not  the  Circuit 
Court  of  Appeals  has  appellate  jurisdiction; 
and  the  dismissal  of  a  prior  writ  of  error  by 
the  Circuit  Court  of  Appeals  for  want  of 
jurisdiction  is  no  bar  to  a  writ  of  error  in 
the  Supreme  Court.  Davis  v.  Cleveland,  etc., 
R.  Co.,  (1910)  217  U.  S.  167,  30  S.  Ct.  468, 
54  U.  S.  (L.  ed.)  708. 

Where  jurisdiction  is  the  sole  question  in 
issue,  whereby  no  other  question  can  be  con- 
sidered, the  jurisdiction  of  the  Supreme  Court 
is  exclusive.  U.  S.  r.  Larkin,  (1908)  208 
U.  S.  333,  28  S.  Ct.  417,  52  U.  S.  (L.  ed.) 
617,  citing  American  Sugar  Refining  Co.  v. 
New  Orleans,  (1901)  181  U.  S.  277,  21  S. 
Ct.  646,  45  U.  S.  (L.  ed.)  859.  To  the  same 
point  see  St.  Xouis  Cotton  Compress  Co.  v. 
American  Cotton  Co.,  (1903)  125  Fed.  196, 
60  C.  C.  A.  80,  dismissing  a  writ  of  error; 
Halpin  r.  Amerman,  (1905)  138  Fed.  548, 
70  C.  C.  A.  462  Morrisdale  Coal  Co.  t?.  Penn- 
svlvania  R.  Co.,  (C.  C.  A.  1910)  183  Fed. 
929. 

"  If  the  jurisdiction  of  the  Circuit  Court 
is  in  issue  and  decided  in  favor  of  the  de- 
fendant, the  Circuit  Court  of  Appeals  has  no 
jurisdiction  to  review  the  decision,  because  it 
disposes  of  the  case,  and  the  plaintiff  must 
have  the  question  certified  and  take  his  ap- 
peal or  writ  of  error  to  the  Supreme  Court. 
U.  S.  V,  Jahn,  (1894)  155  U.  S.  109,  15  S.  Ct. 
39,  39  U.  S.  (L.  ed.)  87."  Campbell  r.  Golden 
Cycle  Min.  Co.,  (1905)  141  Fed.  610,  73  C. 
C.  A.  260. 

Where  a  demurrer  to  a  bill  in  a  Circuit 
Court  assigned  as  grounds  want  of  jurisdic- 
tion in  the  court  as  a  federal  court,  because 
neither  diversity  of  citizenship  nor  any  fed- 
eral question  was  disclosed,  and  also  want 
of  "jurisdiction"  as  a  court  of  equity  for 
lack  of  equity  in  the  bill,  a  decree  sustaining 
the  demurrer  and  dismissing  the  bill  "  for 
want  of  jurisdiction  "  must  be  construed  to 
refer  to  the  real  jurisdictional  grounds,  and 
an  appeal  therefrom  lies  to  the  Supreme 
Court  and  not  to  the  Circuit  Court  of  Ap- 
peals. Crawford  v.  McCarthy,  (1906)  148 
Fed.  198,  78  C.  C.  A.  356,  dismissing  an  ap- 
peal. 

Where  the  jurisdiction  of  the  court  below 
depended  entirely  on  the  fact  that  a  constitu- 
tional question  was  in  issue,  the  Circuit  Court 
of  Appeals  had  no  jurisdiction  of  an  appeal 
therein.  Wright  v,  MacFarlane,  (1903)  122 
Fed.  770,  58  C.  C.  A.  570. 

Where  the  power  of  a  Circuit  Court  to 
proceed  to  the  trial  of  an  action  against  a 
nonresident  defendant  depends  on  whether 
there  has  been  a  general  appearance  by  de- 
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fendanty  or,  if  not,  upon  the  validity  of  at- 
tachinents  and  garnishments  of  property 
within  the  district,  both  such  questions  are 
jurisdictional,  and  a  decision  of  the  court 
determining  them  in  favor  of  the  defendant 
and  dismissing  the  action  for  want  of  juris- 
diction is  reviewable  only  by  the  Supreme 
Court.  Davis  v,  Cleveland,  etc.,  R.  Co., 
(1907)  156  Fed.  776,  84  C.  C.  A.  453. 

Where  a  Circuit  Court  found  that  an  at- 
tachment was  fraudulently  sued  out  by  the 
plaintiff  and  levied  on  property  of  the  defend- 
ants, who  were  nonresidents  of  the  state, 
without  a  substantial  bond  being  given  as 
required  by  law,  for  the  purpose  of  compelling 
the  defendants  to  come  within  the  jurisdic- 
tion,  and  dismissed  the  action  for  want  of 
jurisdiction,  without  determining  any  other 
question,  the  judgment  was  not  reviewable 
by  the  Circuit  Court  of  Appeals,  but  only  by 
the  Supreme  Court.  Hays  v.  Richardson, 
(1903)  121  Fed.  536,  57  C.  C.  A.  598,  dis- 
missing  a  writ  of  error. 

Jurisdiction  of  an  appeal  in  an  ancillary 
suit  where  the  only  question  presented  by  the 
assignments  of  error  is  the  jurisdiction  of  the 
court  below  in  the  principal  suit  is  exclu- 
sively vested  in  the  Supreme  Court.  Ken- 
tucky State  Board  of  Control  t?.  Lewis,  (C.  C. 
A.  1910)   176  Fed.  556,  dismissing  the  appeal. 

Where  other  questions  are  involved.  — 
Where  the  jurisdiction  of  the  Circuit  (Dourt 
attached  on  the  ground  of  diverse  citizenship, 
and  also  upon  a  separate  and  independent 
constitutional  ground,  the  defeated  party  may 
take  a  direct  appeal  to  the  Supreme  Court, 
or  at  his  option  to  the  Circuit  Court  of  Ap- 
peals. Mississippi  R.  Commission  r.  Illinois 
Cent.  R.  Co.,  (1906)  203  U.  S.  336,  27  S. 
Ct.  90,  51  U.  S.  (L.  ed.)  209. 

In  a  case  which  had  been  removed  from  a 
Kentucky  court  to  the  federal  Circuit  Court 
solely  upon  diversity  of  citizenship,  the  court 
said:  "That  the  defendants  subsequently 
claimed  that  there  was  no  jurisdiction  over 
their  persons,  because  the  Kentucky  statute 
allowing  constructive  service  was  in  contra- 
vention of  the  Constitution  of  the  United 
States,  presented,  in  one  aspect,  a  question 
as  to  the  jurisdiction  of  the  court  below. 
When  that  was  decided  against  them  they 
went  to  trial  upon  the  merits.  They  lost  the 
case  upon  this  line  of  defense.  They  then  had 
to  elect  whether  they  would  abandon  the 
merits  and  go  to  the  Supreme  Court  upon  the 
jurisdiction,  or  to  the  Court  of  Appeals  upon 
both  questions.  They  elected  to  come  to  this 
court,  and  this  court  has  decided  for  itself 
the  (question  of  jurisdiction  as  well  as  the 
questions  upon  the  merits.  It  was  under  no 
obligation  to  certify  the  question  of  jurisdic- 
tion, being  clear  in  the  opinion  that  the  court 
below  had  jurisdiction.  No  right  to  a  writ 
of  error  from  the  judgment  of  the  Circuit 
Court  of  Appeals  now  exists."  Weber  r, 
Kentucky  Grand  Lodge,.  (C.  C.  A.  1909)  171 
Fed.  839,  denying  an  application  for  a  writ 
of  error. 

Where  the  question  of  jurisdiction  is  in 
issue,  and  the  jurisdiction  is  sustained,  and 
a  judgment  or  decree  is  rendered  in  favor  of 
the  defendant  upon  the  merits,  the  Circuit 


Court  of  Appeals  has  jurisdiction  to  review 
it.  Campbell  t*.  Golden  Cycle  Min.  Co., 
(1905)  141  Fed.  610,  73  C.  C.  A.  260,  holding 
that  a  general  decree  of  dismissal  without 
more  is  a  decree  that  the  court  has  jurisdic- 
tion, but  that  there  are  no  merits  in  the  case. 

An  order  of  the  Circuit  Court  made  on  an 
application  for  leave  to  file  a  bill  of  review 
for  the  purpose  of  setting  aside  a  decree  in 
favor  of  a  bank,  which  quashed  the  service 
of  notice  of  the  application  on  the  ground 
that  the  bank  had  become  defunct  as  a  cor- 
poration, but  which  also  denied  leave  to  file 
the  bill  on  the  merits,  although  for  the  same 
reason,  did  not  relate  wholly  to  matters  of 
jurisdiction,  and  an  appeal  therefrom  was 
within  the  jurisdiction  of  the  Circuit  Court 
of  Appeals.  Frankfort  v.  Deposit  Bank, 
(1903)   124  Fed.  18,  59  C.  C.  A.  638. 

Where  a  District  Court  for  the  district  of 
Alaska,  on  dismissal  of  an  appeal  from  a  con- 
viction in  a  justice  court  which  had  been 
superseded  by  the  giving  of  an  appeal  bond, 
entered  judgment  ''as  it  was  given  in  the 
court  below,"  as  required  by  Code  Crim.  Pro. 
Alaska,  sec.  460,  1  Fed.  Stat.  Annot.  404,  it 
was  held  that  the  whole  case  might  be  taken 
for  review  by  writ  of  error  to  the  Circuit 
Court  of  Appeals,  even  though  the  motion  to 
dismiss  was  based  on  want  of  jurisdiction. 
C»rtier  v.  U.  S.,  (1906)  148  Fed.  804,  78 
C.  C.  A.  494. 

Where  other  questions  are  involved  which 
are  within  the  jurisdiction  of  the  Circuit 
Court  of  Appeals,  the  latter  may  determine 
them  all,  even  if  it  had  power  to  certify  the 
sole  question  of  jurisdiction  of  the  court  be- 
low to  the  Supreme  Court.  Boston,  etc.,  R. 
Co.  V,  Gokey,  (1908)  210  U.  S.  155,  28  S.  Ct. 
667,  52  U.  S.  (L.  ed.)  1002;  Wirgman  t?. 
Persons,  (1903)  126  Fed.  449,  62  C.  C.  A.  63; 
Grand  Trunk  Western  R,  Co.  t?.  Reddick,  (C. 
C.  A.  1908)  160  Fed.  898;  Meeker  r.  Lehigh 
Valley  R.  Co.,  (C.  C.  A.  1910)  183  Fed.  648. 
See  also  Seattle  Electric  Co.  v,  Seattle,  etc., 
R.  Co.,  (C.  C.  A.  1911)  186  Fed.  366.  It 
seems  to  have  been  held  otherwise  by  a  ma- 
jority of  the  court  in  the  earlier  case  of 
Waterford  r.  Elson,  (1906)  149  Fed.  91,  78 
C.  C.  A.  676.  and  in  Sun  Printing,  etc.,  As- 
soc, r.  Edwards,  (1903)  121  Fed.  826,  58  C. 
C.  A.  162.  As  to  certification  of  questions 
by  the  Circuit  Court  of  Appeals,  see  infra, 
p.  1339,  note  to  section  6  of  tne  Circuit  Court 
of  Appeals  Act  of  1891. 

"  If  a  case  in  a  District  or  Circuit  Court 
goes  to  trial  or  hearing  on  a  question  of  ju- 
risdiction and  on  the  merits,  and  the  question 
of  jurisdiction  is  one  concerning  either  the 
jurisdiction  of  the  parties  or  the  power  of 
the  court  as  a  federal  court  to  take  jurisdic- 
tion of  the  subject-matter,  the  party  dissatis- 
fied with  the  final  judgment  or  decree, 
whether  he  be  plaintiff  or  defendant,  may 
waive  all  errors  on  the  merits,  and  take  the 
case  directly  to  the  Supreme  Court,  on  appeal 
or  error,  with  a  certificate  from  the  lower 
court  of  the  question  of  jurisdiction;  or  he 
may  assign  errors  on  the  question  of  juris- 
diction, and  take  the  whole  case,  on  appeal 
or  error,  to  the  proper  Circuit  Court  of  Ap- 
peals.    In  the  latter  proceeding  the  Circuit 
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Cpurt  of  Appeals  may  certify  the  question  of 
jurisdiction  to  the  Supreme  Court,  and  defer 
decision  upon  the  other  questions  until  the 
answer  of  the  Supreme  Court  shall  have  been 
received."  Morrisdale  Coal  Co.  t*.  Pennsyl- 
vania R.  Co.,  (C.  C.  A.  1910)  183  Fed.  929, 
942,  sustaining  jurisdiction  of  a  writ  of  error 
where  an  action  at  law  was  tried  on  the 
merits  before  a  jury  and  a  special  verdict 
rendered,  subject  to  the  determination  of  the 
law  by  the  court,  and  pending  a  motion  for 
judgment  on  the  verdict  the  defendant  filed 
a  motion  to  dismiss  on  the  ground  that  the 
court  was  without  jurisdiction  of  the  sub- 
ject-matter of  the  action,  which  motion  was 
sustained  and  judgment  rendered  thereon  for 
the  defendant;  both  parties  arguing  at  length 
in  the  Circuit  Court  of  Appeals  both  the  ques- 
tion of  jurisdiction  and  the  questions  con- 
cerning the  merits,  all  of  which  were  pre- 
sented by  the  assignments  of  error. 

4  Oirpi/i*  Court  of  Appeals  has  no  power 
to  interfere  hy  mandamus  with  the  action  of 
a  Circuit  Court  where  the  questiot  involvet} 
relates  to  its  jurisdiction  as  a  Circuit  Court 
of  the  United  States;  but  such  want  of  power 
does  not  exist  where  the  question  involved 
relates  to  the  jurisdiction  of  a  Circuit  Court 
as  a  judicial  tribunal  of  original  jurisdiction, 
having  no  relation  to  its  limitation  as  a  na- 
tional court,  ppwagfao  Mfg.  Co.  v.  McSherry 
Mfg.  Co.,   (1907)    155  Fed.  524,  84  C.  C.  A. 

Wben  jurisdictiQn  is  in  issiie.  —  See  cases 
cited  supra,  this  note,  1322,  The  Jurisdic- 
tion Here  Referred  To,  and  ^^'}lere  Juiis- 
diction  Is  thf  Bole  Question, 

The  jurisdiction  challenged  must  be  that 
of  the  eourt  rendering  the  decree  appealed 
fronif  not  nierely  that  of  the  court  rendering 
a  former  decree,  which  is  set  up  in  the  com- 
plaint as  the  basis  of  the  title  sued  upon. 
Empire  State-Idaho  Min„  etc.,  Co.  r.  Hanley, 
(1907)  205  U.  S.  225,  27  S.  Ct.  476,  61  U.  S. 
iU  ed.)   779. 

The  question  whether  the  federal  Circuit 
Court;  in  Massachusetts  oould  entertain  an 
action  for  damages  under  the  Employers'  Lia- 
bility Act  of  that  state  did  not  involve  the 
jurisdiction  of  the  court  within  the  meaning 
of  this  section.  "  Whether  other  sovereign- 
ties would  enforce  penal  actions  of  the  char- 
acter alleged  to  arise  under  the  i^Iassachusetts 
statute  was  not  a  question  peculiar  to  the 
federal  jurisdiction  of  the  court.  It  was  gen- 
eral in  its  nature,  and  to  be  determined  upon 
principles  controlling  in  other  courts  as  well 
as  those  of  federal  creation."  Fore  River 
Shipbuilding  Co.  r.  Hagg,  (1911)  219  U.  S. 
175,  31  S.  Ct.  185,  55  U,  S.  (L.  ed.)  103.  See 
also  l^iexicau  Cent.  R.  Co.  v,  Pekman,  (1903) 
187  U.  S.  429,  23  S.  a.  211,  47  U.  S.  (L.  ed.) 
245. 

The  contention  that  under  R.  S.  sec.  1342, 
art.  62,  1  Fed.  Stat.  Annot.  495,  a  court- 
martial  has  exclusive  jurisdiction  over  the 
crimes  committed  by  a  military  officer  which 
are  cognizable  bv  courts-mart lal  under  the 
provisions  ol  that  article  was  too  clearly  un-- 
founded  to  serve  as  the  basis  of  a  writ  of 
error  to  review  a  conviction  in  the  Circuit 
Courl;.    Franklin  v.  U.  S.,  (1910)  216  U.  S. 


559,  30  S.  Ct.  434,  54  U.  S.  (L.  ed.)  615,  dis- 
missing a  writ  of  error. 

The  question  whether  or  not  one  District 
Court  acquired  Jurisdiction  of  an  information 
for  forfeiture  of  smuggled  property  by  lawful 
seizure  in  that  district  or  whether  anotlier 
District  Court  alone  had  jurisdiction  ther*»of 
is  not  reviewable  under  this  section,  for  "  Dis- 
trict Courts  are  the  proper  courts  of  the 
United  States  to  adjudicate  forfeiture,  and 
the  question  involved  was  not  the  jurisdiction 
of  the  United  States  courts  as  such-"  U,  S. 
V.  Larkin,  (1908)  208  U.  S.  333,  28  S.  Ct. 
417,  52  U.  S.  (L.  ed.)  517. 

But  where  a  suit  is  brought  in  a  federal 
court  solely  on  the  ground  of  diverse  citizen- 
sliip  of  the  parties,  but  in  the  district  of 
wliich  neither  party  is  a  resident,  the  ques- 
tion whether  the  defendant  could  waive  and 
had  waived  the  objection  is  an  appealable 
question  of  jurisdiction,  although  "the  suit 
is  cognizable  in  some  Circuit  Court."  West- 
ern Ix)an,  etc.,  Co.  v,  Butte,  etc.,  Consol.  Min. 
Co.,  (1908)  210  U.  S.  368,  28  S.  Ct.  720,  52 
U.  S.  (L.  ed.)   1113. 

Since  the  federal  courts  have  exclusive  ju- 
risdiction of  cases  arising  under  the  copy- 
right laws,  the  question  whether,  by  construc- 
tion of  federal  statutes,  the  court  below  could 
entertain  a  suit  to  recover  damages  for  an 
alleged  infringement  of  the  copyright  of  a 
map,  is  a  question  of  jurisdiction  of  a  federal 
court  as  such,  and  a  decree  involving  tlie 
question  is  appealable.  Globe  Newspaper  Co. 
r.  Walker,  (1908)  210  U.  S.  356,  28  S.  Ct. 
726,  52  U.  S,  (L.  ed.)   1096. 

A  contention  in  the  court  below  that  it  had 
no  jurisdiction  of  a  case  removed  from  a 
state  court,  for  the  reason  that  the  state 
court  had  none,  has  nothing  to  do  with  the 
jurisdiction  of  the  federal  court  as  such,  but 
is  to  be  determined  on  principles  of  general 
application,  and  therefore  does  not  present 
an  appealable  question.  Kansas  City  North- 
western R.  Co.  V,  Zimmerman,  (1908)  210  U, 
S.  336,  28  S.  Ct.  730,  52  U.  S.  (L.  ed.) 
1084. 

"  If  a  case  in  a  District  or  Circuit  Court  is 
dismissed  by  final  judgment  or  decree  for 
want  of  jurisdiction,  either  after  a  bearing  on 
a  question  of  jurisdiction  only  or  after  a 
hearing  or  a  trial  on  a  question  of  jurisdic^ 
tion  and  the  merits,  and  the  question  of  ju- 
risdiction is  not  one  concerning  jurisdiction 
of  the  parties  or  concerning  the  power  of  tha 
court  as  a  federal  court  to  take  jurisdiction 
of  the  subject-matter  of  the  action,  but  is  a 
question  of  jurisdiction  relating  to  the  gen- 
eral authority  of  the  court  as  a  judicial 
tribunal,  the  party  dissatisfied  with  the  judg- 
ment or  decree,  whether  he  be  plaintiff  or  de- 
fendant, may  have  the  judgment  or  decree  re- 
viewed, on  appeal  or  error,  by  the  proper 
Circuit  Court  of  Appeals  only."  Morrisdale 
Coal  Co.  V,  Pennsylvania  R.  Co.,  (C.  C.  A. 
1010)    183  Fed.  929,  943. 

On  a  decree  against  a  defendant  under  sec- 
tion 10  of  the  Food  and  Drugs  Act  of  Con- 
gress of  June  30.  1006,  1909  3upp.  Fed.  Stat. 
Annot.  141,  "whether  a  personal  judgment 
for  costs  oan  he  rendered,  may  be  said  to  be 
simply  a  question  of  the  construction  of  tha 
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section,  and  not  one  which  involves  th«  ju- 
risdiction of  the  oonrt.  In  other  words,  the 
rulings  of  the  coUft  may  be  error  otily,  not 
in  excess  of  its  |M)Wer."  Hipolite  Egg  Co.  t^. 
U.  S.,  (1911)  220  U.  S.  45,  31  S.  Ct.  364,  56 
U.  8.  (L.  ed.)  964. 

The  dismissal  by  the  court  below  <>f  a  suit 
agafnst  a  foreign  executor  for  the  want  of 
jurisdiction  in  the  state  court,  from  which  it 
had  been  removed  for  diversity  of  citizenship, 
does  not  present  an  appealable  question  of 
jurisdiction  of  the  federal  court.  "  The  court 
had  power  to  so  adjudicate."  Courtney  t?. 
Pradt,  (1905)  196  U.  S.  89,  25  S.  Ct.  208,  49 
U.  a  (L.  ed.)  398. 

Dismissal  of  a  bill  "for  want  of  jurisdic- 
tion '*  on  a  demurrer  which  does  not  put  in 
issue  the  jurisdictiori  of  the  court  under  its 
federal  limitations  alone  does  not  present  an 
appealable  question  of  jurisdiction,  and  an 
appeal  may  therefore  be  taken  to  the  Circuit 
Court  of  Appeals.  Alton  Water  Co.  t?.  Brown, 
(1908)   166  Fed.  840,  92  C.  C.  A.  598. 

Exercise  of  a  power  incident  to  the  court's 
unquestioned  jurisdiction  over  the  parties  to 
and  the  subject-matter  of  the  suit  will  not 
give  rise  to  all  appealable  question  of  juris- 
diction. Chapman  &.  Atlantic  Trust  Co., 
(1902)  119  Fed.  257,  86  C.  C.  A.  61. 

Jurisdiction  of  the  court  is  not  in  issue 
where  "  the  established  rules  of  practice  as  to 
bringing  in  parties  to  ancillary  or  pro  inter- 
es8€  9U0  proceedings,  and  those  governing 
courts  of  concurrent  jurisdiction  as  between 
themselves,"  are  alone  involved.  Bache  0, 
Hunt,  (1904)  193  U.  S.  523,  24  S.  Ct.  647, 
48  U.S.  (L.ed.)  774. 

The  question  "whether  the  Circuit  Court 
had  power  to  allow  the  amendment"  of 
plaintiff's  complaint,  aftet  verdict  and  judg- 
ment thereon,  and  on  plaintiff's  affidavit, 
without  further  proceedings  taken,  by  insert- 
ing a  necessary  allegation  of  diverse  citizen- 
ship, and  to  retain  the'  judgment  after  such 
amendment,  was  treated  as  an  appealable 
question  of  jurisdictiofi  in  Mexican  Cent.  R. 
Co.  V.  Duthie,  (1903)  189  U.  S.  76,  23  S.  Ct. 
610,  47  U.  8.  (L.  ed.)  715. 

Denial  of  a  motion  to  remand  a  cause  re- 
moved from  a  state  court  does  not  present 
an  appealable  question  of  the  federal  court's 
jurisdiction  where  such  motion  did  not,  in 
terms,  put  in  issue  the  power  of  the  federal 
coiirt  as  a  court  of  the  United  States  to  hear 
and  determine  the  cause.  Courtney  v.  Pradt, 
(1905)  196  U.  S.  89,  25  8.  Ct.  208,  49  U.  S. 
(L.  ed.)  398. 

Objection  that  an  attachment  suit  in  aid 
of  an  action  at  law  was  tiot  cognizable  in  a 
federal  Circuit  Court  to  which  it  had  been 
removed  from  the  state  court  for  diversity  of 
citizenship,  because  the  proceeding  was  equi- 
table in  form,  did  not  create  an  appealable 
question  of  jurisdiction.  Courtney  v.  Pradt, 
(1005)  196  U.  S.  89,  25  S.  Ct.  208,  49  U.  S. 
(L.  ed.)  398. 

"  It  is  very  dotlbtftll "  whether  the  author- 
ity of  the  court  to  vacate  and  set  aside  its 
pfeVidUs  decree,  after  the  lapse  of  the  term, 
does  not  involve  a  power  to  exercise  a  juris- 
diction already  vested,  rather  than  a  ques- 
tidXi  of  jurisdiction  itself.    Van  Wagenen  r. 


Sewall,   (1896)   160  U.  S.  369,  16  S.  Ct.  370, 
40  U.  S.  ( L.  ed. )  460. 

Whether  the  court  erred  in  refusing  leave 
to  file  a  plea  during  the  progress  of  the  trial 
on  the  question  of  the  plaintiff's  citizenship, 
and  in  refusing  to  permit  issue  to  be  joined 
thereon,  are  not  appealable  questions  of  juris- 
diction. Mexican  Ont.  R.  Co.  v.  Pinkney, 
(1893)  149  U.  S.  194,  13  S.  Ct.  859,  37  U.  8. 
(L.  ed.)  699. 

Where  an  appeal  was  taken  from  the  Cir- 
cuit Court  to  the  Circuit  Court  of  Appeals, 
which  reversed  the  decree  and  remanded  the 
case,  and  the  Circuit  Court  entered  a  decree 
in  conformity  to  the  mandate,  no  appealable 
question  can  arise  out  of  a  contention  that 
the  Circuit  Court  did  not  have  jurisdiction 
to  make  its  first  decree  or  that  the  Circuit 
Court  of  Appeals  did  not  have  jurisdiction  of 
the  appeal.  Aspen  Min.,  etc.,  Co.  f*.  Billings, 
(1893)  150  U.  S.  31,  14  S.  Ct.  4,  37  U.  S. 
(L.  ed.)  980. 

Jurisdiction  is  in  issue  in  a  judgment  dis- 
missing a  suit  on  the  ground  of  the  invalidity 
of  the  attachment  and  garnishment  of  the 
property  of  the  nonresident  defendant,  and 
upon  the  lack  of  a  general  appearance  by 
such  defendant.  Davis  r.  Cleveland,  etc.,  R. 
Co.,  (1910)  217  U.  S.  157,  30  S.  Ct.  463,  54 
U.  S.   (L.  ed.)   708. 

The  question  whether  a  case  removed  from 
a  state  court  to  a  federal  court  was  removed 
at  a  proper  stage  of  the  case  under  the  re- 
moval statutes  seems  to  have  been  r6M,rded 
as  an  appealable  question  of  jurisdiction. 
Madisonville  Traction  Co.  v,  St.  Bernard  Min. 
Co.,  (1905)  196  U.  S..239,  25  S.  Ct.  25l,  49 
U.  S.  (L.  ed.)  462,  See  also  Powers  v.  Chesa- 
peake, etc.,  R.  Co.,  (1898)  169  U.  S.  92,  18 
S.  Ct.  264,  42  U.  S.  (L.  ed.)  673;  McDonnell 
i\  Jordan,  (1900)  178  U.  S.  229,  20  S.  Ct. 
886,  44  U.  S.  (L.  ed.)  1048;  Remington  r. 
Central  Pac.  R.  Co.,  (1905)  198  U.  S.  95,  26 
S.  Ct.  577,  49  U.  S.  (L.  ed.)  959. 

The  contention  that  there  was  no  valid 
service  of  process  upon  a  foreign  corporation 
in  a  suit  removed  by  it  from  a  state  court, 
because  the  corporation  was  not  doing  busi- 
ness in  the  state  and  the  person  attempted 
to  be  served  was  not  its  agent  at  that  time, 
presents  an  appealable  question  of  jurisdic- 
tion. Mechanical  Appliance  Co.  v.  Castle- 
man,  (1910)  215  U.  S.  437,  30  S.  Ct.  125,  54 
U.  S.  (L.  ed.)  272,  citing  Remington  v.  Cen- 
tral Pac.  R.  Co.,  (1905)  198  U.  S.  96,  26  S. 
Ct.  677,  49  U.  S.  (L.  ed.)  959,  in  which  lat- 
ter case  it  was  also  held,  however,  that  the 
question  whether  the  denial  by  a  state  court 
of  a  motion  to  vacate  the  summons  is  rea 
judicata  on  the  question  of  the  validitv  of 
such  service,  when  raised  in  the  feaeral 
court  to  which  the  cause  has  been  removed, 
is  one  of  practice  and  not  of  Jurisdiction  of 
the  federal  court. 

The  question  of  jurisdiction  is  fairly  pre- 
sented, despite  the  indefinitencss  of  allega- 
tions in  a  plea  to  the  jurisdiction,  where  the 
certificate  states  that  the  defendant  raised 
by  such  plea  the  objection  that  it  was  a  for- 
eign corporation  not  doing  business  in  the 
state,  and  that  the  person  attempted  to  be 
served  was  not  its  agent  at  the  time,  and 
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shows  that  the  court  did  not  consider  the 
affidavits  which  the  bill  of  exceptions  states 
were  filed,  but  overruled  the  plea  on  the  sole 
ground  that  the  facts  stated  in  the  return 
of  the  sheriff  to  the  summons  were  conclusive, 
and  also  recites  that  when  the  case  was  filed 
for  trial  the  same  objection  was  made  and 
overruled  for  the  same  reason.  Mechanical 
Appliance  Co.  v,  Castleman,  (1910)  215  U.  S. 
437,  30  S.  Ct.  126,  54  U.  S.  (L.  ed.)  272. 

The  question  of  the  validity  of  the  service 
of  process  of  a  federal  Circuit  Court  on  cer- 
tain persons  as  the  agents  of  a  foreign  cor- 
poration involves  an  appealable  question  of 
jurisdiction,  as  against  the  contention  that 
the  case  rests  upon  grounds  alike  applicable 
to  any  other  judicial  tribunal,  state  or  fed- 
eral, under  the  same  circumstances.  Chicago 
Board  of  Trade  17.  Hammond  Elevator  Co., 
(1905)  198  U.  S.  424,  26  S.  Ct.  740,  49  U. 
S.  (L.  ed.)  1111;  Kendall  t?.  American  Auto- 
matic Loom  Co.,  (1905)  198  U.  S.  477,  25  S. 
Ct.  768,  49  U.  S.  (L.  ed.)  1133.  Likewise,  a 
judgment  of  dismissal  of  an  action  removed 
from  a  state  court,  where  the  ground  of  the 
judgment  was  lack  of  a  valid  service  of  proc- 
ess oif  the  defendant,  and  the  plaintiff  had 
moved  to  remand  the  cause.  Remington  t?. 
Central  Pac,  R.  Co.,  (1905)  198  U.  S.  95,  26 
S.  Ct.  577,  49  U.  S.  (L.  ed.)  969.  To  the 
same  point  see  Peterson  v,  Chicago,  etc.,  R. 
Co.,  (1907)  206  U.  S.  364,  27  S.  Ct.  513,  51 
U.  8.  (L.  ed.)  841,  and  Green  r.  Chicago,  etc., 
R.  Co.,  (1907)  206  U.  S.  530,  27  S.  Ct.  595, 
61  U.  S.  (L.  ed.)  916,  deciding,  as  a  matter 
of  law  and  fact,  that  a  foreign  corporation 
was  not  doing  business  in  a  state  so  that 
valid  service  of  process  could  be  made  upon 
it  there. 

"All  admiralty  jurisdiction  belongs  to 
courts  of  the  United  States  as  such,"  and 
therefore  a  decree  dismissing  a  libel  for  con- 
tribution on  the  ground  that  the  court  sit- 
ting as  a  court  of  admiralty  had  no  juris- 
diction to  enforce  contribution  between  the 
parties  on  the  facts  is  not  a  decree  on  the 
merits,  but  appealable  as  going  to  the  juris- 
diction. The  Ira  M.  Hedges,  (1910)  218  U. 
S.  264,  31  S.  Ct.  17,  54  U.  S.  (L.  ed.)  1039, 
reversing  the  decree.  See  also  The  Black- 
heath,  (1904)  196  U.  S.  361,  25  S.  Ct.  46, 
49  U.  S.  (L.  ed.)  236,  holding  that  admiralty 
jurisdiction  extends  to  a  libel  in  rem  against 
a  vessel  for  negligently  colliding  with  and 
destroying  a  beacon  owned  by  the  government 
and  standing  some  fifteen  or  twenty  feet 
from  the  channel,  in  water  fifteen  or  twenty 
feet  deep,  though  it  is  built  upon  piles  driven 
firmly  into  the  bottom.  Cleveland  Terminal, 
etc.,  R.  Co.  V,  Cleveland  Steamship  Co., 
(1908)  208  U.  S.  316,  28  S.  Ct.  414,  52  U.  S. 
(L.  ed.)  508,  affirming  a  decree  dismissing 
for  want  of  jurisdiction  a  libel  in  rem  against 
a  vessel  for  injuries  inflicted  to  a  railroad 
bridge  and  a  dock  or  wharf.  Folloxced  in 
The  Troy,  (1908)  208  U.  S.  321,  28  S.  Ct. 
416,  62  U.  S.  (L.  ed.)  512,  holding  that  re- 
dress cannot  be  afforded  in  admiralty  for  in- 
juries inflicted  by  a  colliding  vessel  upon  the 
draw  of  a  bridge  over  a  navigable  stream, 
and  to  its  centre  pier  protection. 

Where  the  exceptions  to  a  libel  and  inter- 


vening petition  claiming  salvage  for  services 
rendered  to  a  vessel  in  a  dry  dock  challenged 
the  jurisdiction  because,  from  the  situation 
of  the  vessel,  the  place  where  the  services 
were  rendered,  and  their  nature  and  charac- 
ter, they  afforded  no  basis  for  the  jurisdiction 
of  the  court  as  a  federal  court  of  admiralty, 
and  this  was  the  conception  upon  which  that 
court  acted  in  dismissing  such  libel  and  in- 
tervening petition,  the  decree  was  appealable. 
The  Steamship  Jefferson,  (1909)  215  U.  S. 
130,  30  S.  Ct.  64,  64  U.  S.  (L.  ed.)   126. 

A  contention  that  the  relief  sought  will 
violate  R.  S.  sec.  720,  4  Fed.  Stat.  Annot.  609, 
forbidding  the  granting  of  an  injunction  to 
stay  proceedings  in  a  state  court,  presents  a 
question  of  jurisdiction.  Hunt  r.  New  York 
Cotton  Exch.,  (1907)  205  U.  S.  322,  27  S.  Ct. 
629,  51  U.  S.  (L.  ed.)  821. 

Where  the  lower  court  decides  that  the 
case  does  not  involve  the  construction  or  ap- 
plication of  the  Federal  Ck)nstitution  or  other 
federal  question,  and  upon  that  ground  dis- 
misses a  suit  for  want  of  jurisdiction,  its 
judgment  is  properly  appealable  on  a  certified 
question  of  jurisdiction.  See  among  other 
reported  cases  Mercantile  Trust,  etc.,  Co.  r. 
Columbus,  (1906)  203  U.  S.  311,  27  S.  Ct, 
83,  51  U.  S.   (L.  ed.)   198. 

For  the  purpose  of  appeal,*  the  question 
whether  a  suit  is  one  against  a  state,  and 
therefore  forbidden  by  the  Eleventh  Amend- 
ment to  the  Constitution,  is  a  question  of 
jurisdiction  and  not  a  question  on  the  merits. 
Scullv  v.  Bird,  (1908)  209  U.  S.  481,  28  S, 
Ct.  597,  52  U.  S.  (L.  ed.)  899.  See  also  Illi- 
nois Cent.  R.  Co.  v.  Adams,  (1901)  180  U.  S. 
28,  21  S.  Ct.  251,  46  U.  S.  (L.  ed.)  410. 

For  a  case  holding  that  the  jurisdiction  of 
the  District  Court  for  the  district  of  Alaska 
in  a  criminal  case  was  not  in  issue  within  the 
meaning  of  the  statute,  see  Cartier  v.  U.  S., 
(1906)   148  Fed.  804,  78  C.  C.  A.  494. 

What  are  appealable  questions  of  jurisdic- 
tion is  also  indicated  by  the  following  cases, 
wherein  review  was  had  on  direct  appeal  or 
error,  being  all  the  reported  cases  other  than 
those  elsewhere  cited  in  this  note  or  cited  in 
the  note  4  Fed.  Stat.  Annot.  399-404,  or  in 
the  note  to  section  24a  of  the  Bankruptcy 
Act  of  1808,  ante,  p.  603,  of  this  Supplement. 

Hipolite  Egg  Co.  v.  U.  S.,  (1911)  220  U.  S. 
46,  31  S.  Ct.  364,  56  U.  S.  (L.  ed.(  364, 
affirming  a  decree  for  the  government  in  libel 

eroceedings  under  section  10  of  the  Food  and 
(rugs   Acts   of   Congress  of  June   30,   1906, 
1909  Supp.  Fed.  Stat.  Annot.  141. 

Ladew  t;.  Tennessee  Copper  Co.,  (1910)  218 
U.  S.  357,  31  S.  Ct.  81,  54  U.  S.  (L.  ed.) 
1069,  and  Wetmore  v.  Tennessee  Copper  Co., 
(1910)  218  U.  S.  369,  31  S.  Ct.  84,  54  U.  S. 
(L.  ed.)  1073,  affirming  a  decree  which  dis- 
missed, for  want  of  jurisdiction  as  to  a  non- 
resident corporate  defendant,  a  suit  by  a 
nonresident  owner  of  lands  within  the  dis- 
trict, seeking  protection  against  the  injury 
to  his  property  from  the  discharge  of  dele- 
terious fumes  and  gases  from  the  works  of 
such  nonresident  defendant,  situated  within 
the  same  district. 

H.  C.  Cook  Co.  r.  Beecher,  (1910)  217  U. 
S.  497,  30  S.  Ct.  601,  54  U.  S.  (L.  ed.)  865, 
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affirming  a  dismissal  of  a  suit  by  the  owner 
of  a  patent  to  make  the  directors  of  a  corpo- 
ration answerable  for  a  judgment  previously 
recovered  against  it  for  infringing  the  pat- 
ent, there  &ing  no  claim  of  diverse  citizen- 
ship between  the  parties. 

Woodside  x>,  Beckham,  (1910)  216  U.  S. 
117,  30  S.  Ct  367,  64  U.  8.  (L.  ed.)  393,  af- 
firming a  dismissal  for  want  of  the  jurisdic- 
tional amoimt  in  controversy. 

Conley  v.  BaUinger,  (1910)  216  U.  S.  84, 
30  S.  Ct  224,  54  U.  S.  (L.  ed.)  393,  ordering 
dismissal  of  a  bill  to  enjoin  the  secretary  of 
the  interior  and  commissioners  appointed  by 
him  from  selling  or  disturbing  an  Indian 
cemetery. 

Lathrop,  etc.,  Co.  v.  Interior  Constr.,  etc., 
Co.,  (1909)  215  U.  S.  246,  30  S.  Ct.  76,  54 
U.  S.  (L.  ed.)  177,  involving  the  question  of 
jurisdiction  of  a  cause  by  removal  thereof 
from  a  state  court. 

Waterman  V.  Canal-Louisiana  Bank,  etc., 
Co.,  (1909)  216  U.  S.  33,  30  S.  Ct.  10,  54  U. 
8.  (L.  ed.)  80,  determining  that  a  nonresi- 
dent heir  was  not  an  indispensable  party  de- 
fendant whose  absence  created  a  want  of 
jurisdiction  in  the  federal  court  in  equity  to 
proceed  without  him. 

Waterman  r.  Canal-Louisiana  Bank,  etc., 
Co.,  (1909)  216  U.  8.  33,  30  S.  Ct.  10,  54  U. 
8.  (L.  ed.)  80,  considering  how  far  the  juris- 
diction in  equity  of  federal  courts  to  enter- 
tain suits  against  administrators  and  execu- 
tors for  the  purpose  of  establishing  claims 
against  estates,  or  to  have  a  determination 
of  the  righte  of  persons  claiming  an  interest 
therein,  mav  be  affected  by  the  statutes  of  the 
states  providing  for  courts  of  probate  for  the 
establishment  of  wills  and  the  settlement  of 
,  estates. 

Commercial  Mut.  Ace.  Co.  t\  Davis,  (1900) 
213  U.  8.  246,  29  S.  Ct.  445,  53  U.  8.  (L. 
ed.)  782,  affirming  a  judgment  involving  the 
question  of  sufficiency  of  service  of  process 
on  a  foreign  insurance  company. 

McDaniel  c.  Traylor,  (1909)  212  U.  8. 
428,  29  8.  Ct.  343,  53  U.  8.  (L.  ed.)  584, 
affirming  a  dismissal  for  want  of  a  jurisdic- 
tional amount  in  dispute. 

Davidson  Bros.  Marble  Co.  v,  U.  8.,  (1909) 
213  U.  8.  10,  29  8.  Ct.  324,  53  U.  8.  (L.  ed.) 
675,  holding  that  the  Circuit  Court  erred  in 
exercising  jurisdiction  of  an  action  against 
the  defendant  in  a  district  of  which  he  was 
not  an  inhabitant. 

Moyer  f.  Peabody,  (1909)  212  U.  8.  78,  29 
S.  Ct.  235,  53  U.  8.  (L.  ed.)  410,  affirming  a 
judgment  dismissing  a  complaint  on  the 
ground  that  no  federal  question  was  involved 
so  as  to  give  the  court  jurisdiction. 

Southern  Realty  Invest.  Co.  v.  Walker, 
(1909)  211  U.  8.  603,  29  8.  Ct.  211,  53  U.  8. 
(L.  ed.)  346,  affirming  a  judgment  whjch 
dismissed  as  collusive  a  suit  by  a  corporation 
of  one  state  against  a  citizen  of  another  state. 

North  American  Cold  Storage  Co.  p.  Chi- 
cago, (1908)  211  U.  8.  306,  29  8.  Ct.  101,  53 
U.  8.  (L.  ed.)  195,  determining  that  the  Cir- 
cuit Court  had  jurisdiction  on  the  ground  of 
a  federal  question  presented. 

Miller  r.  East  Side  Canal,  ete.,  Co.,  (1908) 
211  U.  8.  293,  29  8.  Ct.  Ill,  53  U.  8.  (L.  ed.) 


189,  affirming  a  decree  dismissing  the  bill  in 
a  suit  between  corporations  of  different  stetes 
because  of  the  collusive  incorporation  of  the 
complainant. 

Patch  r.  Wabash  R.  Co.,  (1907)  207  U.  8. 
277,  28  8.  Ct.  80,  52  U.  8.  (L.  ed.)  204,  re- 
versing a  judgment  which  involved  the  ques* 
tion  of  diverse  citizenship  of  a  corporation  de- 
fendant which  had  removed  a  case  from  a 
state  to  the  federal  court. 

Venner  t?.  Great  Northern  R.  Co.,  (1908) 
209  U.  8.  24,  28  8.  Ct.  328,  52  U.  8.  (L.  ed.) 
666,  affirming  a  decree  involving  the  question 
of  diverse  citizenship  of  parties  in  a  case 
removed  from  a  state  court,  and  a  question 
of  jurisdiction  of  a  federal  court  over  the 
subject-matter  of  the  suit. 

Hunt  t?.  New  York  Cotton  Exch.,  (1907) 
205  U.  8.  322,  27  8.  Ct,  629,  61  U.  8.  (L.  ed.) 
821,  deciding,  on  the  evidence,  that  a  juris- 
dictional amount  was  in  dispute. 

Citizens'  Sav.,  ete.,  Co.  t?.  Illinois  Cent.  R. 
Co.,  (1907)  205  U.  8.  46,  27  8.  Ct.  426,  51 
U.  8.  (L.  ed.)  703,  as  to  proper  district  for 
suit,  bringing  in  absent  defendante,  ete. 

U.  8.  Fidelity,  ete.,  Co.  v,  U.  8.,  (1907) 
204  U.  8.  349,  27  8.  Ct.  381,  51  U.  8.  (L.  ed.) 
516,  determining  that  the  United  States  was 
the  real,  and  not  merely  the  nominal,  plain- 
tiff, so  as  to  sustain  the  jurisdiction. 

Smithers  t;.  Smith,  (1907)  204  U.  8.  632, 
27  8.  a.  297,  51  U.  S.  (L.  ed.)  656,  deter- 
mining whether,  on  the  law  and  facto,  the 
jurisdictional  amount  was  involved. 

Chicago  f.  Mills,  (1907)  204  U.  S.  321,  27 
8.  Ct.  286,  51  U.  S.  (L.  ed.)  504,  determining, 
on  the  evidence  in  the  record,  the  question  of 
the  collusive  character  of  the  alleged  diverse 
citizenship  of  the  parties. 

Merchants'  Heat,  etc.,  Co.  t?.  Clow,  (1907) 
204  U.  8.  286,  27  8.  Ct.  285,  51  U.  8.  (L.  ed.) 
488,  determining  the  validity  of  service  of 
process  upon  a  foreign  corporation  defendant, 
and,  if  not  valid,  whether  the  defendant  sub- 
mitted to  the  jurisdiction. 

Wecker  f.  National  Enameling,  ete.,  Co., 
(1907)  204  U.  8.  176,  27  S.  Ct.  184,  51  U.  8. 
(L.  ed.)  430,  affirming  an  order  refusing  to 
remand  to  a  state  court  a  case  removed  there- 
from, it  appearing  to  the  court  below  that  de- 
fendants had  been  fraudulently  joined  to  pre- 
vent a  removal. 

C.  H.  Nichols  Lumber  Co.  v.  Franson, 
(1906)  203  U.  S.  278,  27  8.  Ct  102,  61  U.  8. 
(L.  ed.)  181,  considering  the  question 
whether  the  plaintiff's  complaint  sufficiently 
alleged  his  alienage. 

Clark  r.  Wells,  (1906)  203  U.  8.  164,  27 
8.  Ct.  43,  51  U.  8.  (L.  ed.)  138,  presenting 
the  question  of  the  power  of  the  Circuit  Court 
to  enter  a  judgment  in  personam  against  the 
defendant  in  a  case  removed  from  a  state 
court,  where  there  was  no  personal  service 
of  process  before  or  after  removal  nor  waiver 
thereof. 

Moore  v.  McGuire,  (1907)  205  U.  S.  214, 
27  8.  Ct.  483,  51  U.  8.  (L,  ed.)  776,  and  Joy 
V.  St.  Louis,  (1906)  201  U.  8.  332,  26  S.  Ct. 
478,  50  U.  S.  (L.  ed.)  776,  determining 
wliether  the  court  below  had  jurisdiction  by 
reason  of  an  alleged  federal  question  in- 
volved; Owensboro  Waterworks  Ck).  v,  Owens- 
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borb,  (1906)  200  U.  S.  38,  26  S.  Ct.  249,  50 
U.  S.  (L.  ed.)  361;  Devine  %,  Los  Angeles, 
(1906)  202  U.  S.  313,  26  S.  Ct.  652,  50 
U.  S.  (L.  ed.)  1046;  and  Montana  Catholic 
Missions  t*.  Missoula  County,  (1906)  200  U. 
S.  118,  26  S.  Ct.  197,  50  U.  S.  (L.  ed.)  398, 
holding  that  the  complaint  in-  the  court  below 
presented  no  federal  question. 

Petri  !?.  F.  E.  Creelman  Lumber  Co.,  (1905) 
199  U.  S.  487,  26  S.  Ct.  133,  60  U.  S.  (L.  ed.) 
281,  deciding  bs  to  the  district  in  which  a 
suit  could  be  brought  between  parties  of  di- 
verse citizenship. 

Sweeney  f.  Carter  Oil  Co.,  (1906)  199  U. 
S.  262,  26  S.  Ct.  56,  60  U.  S.  (L.  ed.)  178, 
determining  in  what  fedeml  district  a  suit 
was  maintainable  between  Several  plaintiffs 
and  one  defendant,  all  df  diverse  citizenship. 

Knapp  r.  Lake  Shore,  etc.,  R.  Co.,  (1906) 
197  U.  S.  636,  26  S.  Ct.  638,  49  U.  S.  (L.  ed.) 
870,  holding  that  the  Circuit  Court  had  nb 
jurisdiction  of  original  proceedings  seeking 
relief  by  mandamus. 

StUlman  r.  Combe,  ( 1906)  197  U.  S.  436, 
26  S.  Ct.  480,  49  U.  S.  (L.  ed.)  822,  holding 
that  the  court  below  did  not.  have  jurisdic- 
tion of  the  bill  as  ancillary  to  an  action  at 
law. 

McDaniel  i\  Traylor,  (1905)  196  U.  S.  416, 
26  S.  Ct.  369,  49  U.  8.  (L.  ed.)  533,  hold- 
ing that  a  jurisdictional  amount  was  in  dis- 
pute in  the  court  below. 

Doctor  V,  Harrington,  (1906)  196  U.  S. 
679,  25  S.  Ct.  366,  49  U.  S.  (L.  ed.)  606,  sus- 
taining federal  jurisdiction  on  tlie  ground  of 
diverse  citizenship,  of  a  suit  by  stockholders 
of  a  corporation  against  the  corporation  and 
other  stockholders  thereof. 

Madisonville  Traction  Co.  v,  St.  Bernard 
Min.  Co.,  (1906)  196  U.  S.  239,  26  S.  Ct.  251, 
49  U.  8.  (L.  ed.)  462,  holding  that  the  federal 
court  had  jurisdiction  by  removal  from  a 
state  court  of  a  proceeding  to  take  property 
by  eminent  dbmain. 

Raphael  r.  Trask,  (1904)  194  U.  S.  272,  24 
S.  Ct.  647,  48  U.  S.  (L.  ed.)  973,  holding 
that  necessary  diversity  of  citizenship  was 
absent  and  also  that  the  bill  was  not  an  an- 
cillary bill.    . 

Kirby  v,  American  Soda  Fountain  Co., 
(1904)  194  U.  S.  141,  24  S.  Ct.  619,  48  U.  S. 
(L.  ed.)  911,  holding  that  a  jurisdictional 
amount  was  in  dispute  in  the  court  below. 

Barney  u.  New  York,  (1904)  193  U.  S.  430, 
24  S.  Ct.  502,  48  U.  S.  (L.  ed.)  737,  holding 
that  no  .federal  question  was  presented  as  a 
ground  of  jurisdiction. 

New  York  Underground  R.  Co.  t?.  New 
York,  (1904)  193  U.  S.  416,  24  S.  Ct.  494, 
48  U.  S.  (L.  ed.)  733,  holding  that  pbiintiffs 
bill,  dismissed  on  demurrer,  did  not  present 
a  federal  question. 

Kinney  t?.  Columbia  Say.,  etc.,  Assoc, 
(1903)  191  U.  S.  78,  24  S.  Ct.  30,  48  U.  S. 
(L.  ed.)  103,  holding  that  the  federal  court 
had  power  to  permit  the  amendment  of  a  peti- 
tion for  removal,  where  the  right  to  remove 
existed,  but  the  petition  was  defective. 

Qeer  v.  Mathieson  Alkali  Works,  (1903) 
190  U.  S.  428,  23  S.  Ct.  807,  47  U.  S.  (L.  ed.) 
1122,  determining' that  there  was  a  separable 
controversy  justifying,  removal  of  a  case  from 
the  state  to  the  federal  court. 


Globe  Refining  Co.  r.  Landa  Cotton  Oil  Co., 
(1903)  190  U.  S.  540,  23  S.  Ct.  764,  47  U.  S. 
(L.  ed.)  1171,  determinii^  Wliether  a  juris- 
dictional amount  was  in  dispttte. 

Cottlev  V.  Mathieson  Alkali  Works,  (1903) 
190  U.  S.  406,  23  S.  Ct.  728,  47  U.  8.  (L.  ed.) 
1113,  holding  that,  on  the  evidence  in  the  rec- 
ord on  a  writ  of  error,  service  of  process  on 
a  foreign  corporation  in  a  case  afterward 
removed  to  the  federal  court  was  insufficient 
to  give  jtriddictlon,  as  it  was  iiot  doin^  busi- 
ness in  the  state.  To  tHe  satae  point  is 
G«er  t'.  Mathiedon  Alkali  Works,  (1903)  190 
U.  S.  428,  23  S.  Ct.  807,  47  U.  S.  (L.  ed.) 
1122. 

Boston,  etc.,  O)nsol.  Copper,  etc.,  Mtii.  Co. 
V.  Montana  Ore  Ptirchasing  Co.,  (1908)  188 
U.  S.  632,  646,  23  S.  Ct.  434,  440,  47  U.  S. 
(L.  ed.)  626,  holding  that  the  coui^t  b^low 
had  no  jurisdiction  on  the  ground  of  an  al- 
leged federal  question.  To  the  same 'point  see 
Union,  etc.,  Bank  v,  Memphis,  (1903)  189  U. 
S.  71,  23  S.  Ct.  604,  47  U.  S.  (L.  ed.)  712; 
Giles  9.  Harris,  (1903)  189  U.  8.  476,  28  8. 
Ct.  639,  47  U.  S.  (L.  od.)  909. 

Bigbv  r.  U.  8.,  (1903)  188  U.  8.  400,  23  S. 
Ct.  468,  47  U.  8.  (L.  ed.)  619,  questi<Hi  of 
jurisdiction  under  the  Tucker  Act  of  March 
3,  1887,  2  Fed.  Stat.  Annot.  80. 

Prout  f.  Starr,  (1903)  188  U.  S.  537,  23  S. 
Ct.  398,  47  U.  8.  (L.  ed.)  664,  holding  th^ 
the  suit  was  not  against  a  state  and  there- 
fore not  in  violation  of  the  Eleventh  Amend- 
ment of  the  Constitution. 

American  (Dolortype  Co.  v.  Continental 
Colortvpe  Co.,  (1903)  188  U.  8.  164,  23  S.  Gt. 
266,  47  U.  S.  (L.  ed.)  404,  jurisdiction  of 
suit  by  assignee. 

Mexican  Cent.  R.  Co.  «.  Ecknan,    (1903) 

187  U.  S.  429,  23  S.  Ct.  211,  47  U.  S.  (L.'ed.) 
245,  holding  that  the  guardian's  citizendhip 
in  his  suit  for  a  ward  determines  the  juris- 
diction. 

Vickslmrg  Waterworks  Co.  t?.  Vicksburg, 
(1902)  185  U.  S.  65,  22  8.  Ct.  686,  46  U.  8. 
(L.  ed.)  808,  holding  that  the  court  below 
had  jurisdiction  on  the  gtDund  of  a  federal 
question  presented. 

Arkansas  r.  Kansas,  etc..  Coal  Co.,  (1901) 

188  U.  S.  186,  22  S.  Ct.  47,  46  U.  8.  (L.  ed.) 
144,  deciding  that  a  suit  by  the  state  is  not 
removable  from  a  state  to  a  federal  court, 
and  also  that  the  court  below  had  no  juris- 
diction on  the  alleged  ground  of  a  federal 
question  involved. 

De  Lima  t.  Bidwell,  (1901)  182  U.  &  1. 
21  S.  Ct.  743,  45  U.  S.  (L.  ed.)  1041,  holding 
that  the  state  court  from  which  the  cause 
was  removed  had  jurisdiction  and  also  the 
federal  court  by  the  removal. 

Fut-in-Bay  Waterworks,  etc.,  Co.  r.  Ryan, 
(1901)  181  U.  S.  409,  21  S.  Ct.  709,  46  U. 
S.  (L.  ed.)  927,  holding  that  a  jurisdictional 
amount  was  in  dispute  in  the  court  below. 

WheleSB  x\  St.  Louis,  (1901)  180  U.  8.  3?9, 
21  S.  Ct.  402,  46  U.  8.  (L.  ed.)  583,  as  to 
amount  in  dispute  sufficient  for  federal  juris- 
diction. 

Illinois  Cent.  R.  Co.  \>.  Adams,  ( 1901 )  180 
U.  S.  28,  21  S.  Ct.  251,  45  U.  S.  (L.  ed.)  410. 
holding  that  the  court  below  had  jurisdiction 
both  on  the  ground  of  diverse  citizenship  and 
of  a  federal  questioB  preaented,  that  the 
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amount  in  controversy  was  sufikieait,  ICnd 
that  it  waa  not  a  suit  against  a  state. 

North  American  Tranap^  etc.,  Co.  a.  Mor- 
rison, (1900)  178  U.  S.  262,  20  S.  Ct.  869,  44 
U.  S.  (L.  ed.)  1061,  holding  that  a  jurisdic- 
tional amount  was  not  in  dispute  in  the  court 
below. 

Chrystal  Springs  Land,  etc.,  Co.  o.  Los 
Angeles,  (1900)  177  U.  S.  160,  20  S.  Ct.  573, 
44  U.  S.  (L.  ed.)  720,  holding  that  no  federal 
question  was  presented  in  court  below  as 
ground  of  jurisdiction. 

Jellenik  v.  Huron  Copper  Min.  Co.,  (1900) 
177  U.  S.  1,  20  S.  Ct.  559,  44  U.  S.  (L.  ed.) 
647,  holdinff  that  there  was  jurisdiction  of 
absent  parties. 

Glass  r.  Concordia  Parish  Police  Jury, 
(1900)  176  U.  S.  207,  20  S.  Ct.  346,  44  U.  S. 
(L.  ed.)  436,  holding  in  a  suit  by  an  assignee 
that  there  was  no  diverse  citizenship. 

Blackburn  p.  Portland  Gold  Min.  Co., 
(1900)  176  U.  S.  571,  20  S.  Ct.  222,  44  U.  8. 
(L.  ed.)  276,  holding  that  a  jurisdictional 
amount  was  in  dispute  in  the  court  below,  but 
that  there  was  no  diverse  citizenship  and  no 
federal  question. 

Bienville  Water-Supply  Co.  i*.  Mobile, 
( 1899)  176  U.  S.  109,  20  S.  Ct.  40,  44  U.  S. 
(L.  ed.)  92,  holding  that  a  federal  question 
was  not  presented  in  the  court  below, 

McCain  t\  Des  Moines,  (1899)  174  U.  S. 
168,  19  S.  Ct.  644,  43  U.  S.  (L.  ed.)  936, 
holding  that  the  court  below  had  no  jurisdic- 
tion on  the  ground  of  a  federal  question. 

New  Orleans  r.  Quinlan,  (1899)  173  U.  S. 
191,  19  S.  Ct.  329,  43  U.  S.  (L.  ed.)  664,aiold- 
ing  that  there  was  jurisdiction  on  the  ground 
of  diverse  citizenship  of  a  suit  by  an  assignee. 

The  William  M.  Hoag,    (1897)    168  U.  S. 

443,  18  S.  Ct  114,  42  U.  S.  (L.  ed.)  637,  and 
The  Resolute,  (1897)  168  U.  S.  437,  18  S.  Ct. 
112,  42  U.  S.  (L.  ed.)  533,  holding  that  the 
0ourt  below  had  admiralty  jurisdiction  of 
the  suit  in  rem. 

Hooe  r.  Jamieson,  (1897)  166  U.  S.  395. 
17  S.  Ct.  596,  41  U.  S.  ('L.  ed.)  1049,  holding 
that  there  was  no  diverse  citizenship  to  Sus- 
tain jurisdiction  below. 

Citizens'  Bank  r.  Cannon,  ( 1896)  164  U.  S. 
319,  17  S.  Ct.  89,  41  U.  S.  (L.  ed.)  451,  and 
Fishback  p.  Western  Union  Tel.  Co.,  (1896) 
161  U.  S.  96,  16  S.  Ct.  506,  40  U.  S.  (L.  ed.) 
630,  holding  that  a  jurisdictional  amount  was 
not  in  dispute  in  the  court  below. 

Edwards  v.  Bates  County,  (1896)  163  U. 
S.  269,  16  S.  Ct.  967,  41  U.  S.  (L.  ed.)  1*5, 
holding  that  a  jurisdictional  amount  was  in 
dispute. 

U.  S.  r.  Sayward,  (1895)  160  U.  S.  493,  16 
S.  Ct.  371,  40  U.  S.  (L.  ed.)  608,  holding  that 
the  amount  in  dispute  was  not  jurisdictional 
in  a  suit  by  the  United  States. 

Lehigh  Min.,  etc.,  Co.  p.  Kelly,  (>1895)  160 
U.  S.  327,  16  S.  Ct.  307,  40  U.  S.   (L.  ed.) 

444,  holding  that  one  of  the  parties  had  not  a 
hona  fhde  existence. 

Postal  Tel.  Cable  Co.  f.  Alabama,  (1894) 
156  U.  S.  482,  16  S.  Ct.  192,  39  U.  S.  (L.  ed.) 
231,  holding  that  the  court  below  in  a  re- 
moved case  had  no  jurisdictioh'  on  the  allepfed 
ground  of  a  federal  question^ 

U.  S.  V.  Klingenbe/g;  (1894)   163  U.  S.  fl.3. 


14  S.  Ct.  790,  38  U.  S.  (L.  ed.)  647,  as  to  ju- 
risdictito  of  Circuit  Court  to  review  decision 
of  general  board  of  appraisers.  See  also  U.  S. 
t\  Jahn,  (1894)  155  U.  S.  109,  16  S.  Ct.  39, 
39  U.  S.  (L.  ed.)  87. 

Sohoenfeld  r.  Hendricks,  (1894)  152  U.  S. 
691,  14  S.  Ct.  764,  38  U.  S.  (L.  ed.)  601,  as  to 
jurisdiction  of  adtion  at  law  against  collector 
to  Tecover  excessive  duties  paid. 

Central  Trust  Co.  v.  IVfcCJoorofe,  (1894)  151 
U.  S.  129,  14  S.  Ct.  286,  38  t^  S.  (L.  ed.) 
98,  question  whether  suit  between  diverse 
citizens  was  brought  in  the  proper  federal 
district.  See  also  Galveston,  etc.,  R.  Co.  v, 
Gonzales,  (1894)  151  U.  S.  496,  14  S.  Ct.  401, 
88  U.  S.  (L.  ed.)  248. 

Mexican  C!ewt.  R.  Co.  p.  Pinknev,  (1893) 
149  U.  S.  194,  13  S.  Ct.  859,  37  U.  S\  (L.  ed.) 
699,  as  to  validity  of  service  of  prooesij  on  a 
foreign  corporation. 

Paasavant  r.  U.  S.,  (1893)  148  tJ.  S.  214, 
13  S.  Ct.  572,  37  U.  S.  (L.  ed.)  426,  as  to 
jurisdiction  of  Circuit  Court  on  appeal  from 
decision  of  board  of  general  appraisers. 

Walter  r.  Northea«tern  R.  Co.,  (1893)  147 
U.  S.  370,  13  S.  Ct.  348,  37  U.  S.  (L.  ed.) 
206,  holding  jurisdictional  amount  not  in  dis- 
pute below. 

Appeal  cannot  be  taken  before  final  judg- 
ment.—  A  judgmisnt  of  the  court  below,  ren- 
dered after  the  plaintiff,  having  unsuccessfully 
moved  to  remand  the  cause  to  the  state  court 
whence  it  was  removed,  had  'elected  to  stand 
upon  his.  motion  to  remand,  and  refused  to 
recognize  the  jurisdiction  of  the  federal  court, 
that  plaintiiT  take'nothing  of  the  suit,  and  that 
the  defendants  go  hence  without  day  and  re- 
cover their  costs  against  the  plaintiff,  is  final 
for  the  purpose  of  appeal  on  the  question  of  ju- 
risdiction, regardless  of  whether  such  judg- 
ment would  be  a  bar  to  another  action. 
Wecker    r.    National    Enameling,    etc.,    Co., 

(1907)  204  U.  S.  176,  27  S.  Ct.  1S4,  51  U.  S. 
(L.  ed.)  480. 

Separate  appeals  in  the  same  case  and  at 
the  same  time  to  the  Supreme  Court  and  to 
the  Circuit  Court  of  Appeals  are  not  contem- 
plated by  the  Act.  Aftter  final  judgment, 
"  the  party  against  whom  it  is  rendered  must 
elect  whether  he  will  take  his  writ  of  error  or 
appeal  to  the  Supreme  Court  upon  the  ques- 
tion of  jurisdiction  alone,  or  to  the  Circuit 
Court  6i  Appeals  upon  the  Whole  case;  if  the 
latter,  then  the  Circuit  Coutt  of  Appeals 
may,  if  it  deem  proper,  certify  the  question 
of  jurisdiction  to  this  court."  McLish  r. 
Roff,  (1891)  141  U.  S.  661,  12  S.  Ct.  118,  35 
U.  S.  (L.  ed.)  898.    See  also  U.  S.  v,  Larkin, 

(1908)  208  U.  S.  333,  28  S.  Gt.  417,  52  U.  S. 
(L.  ed.)   617. 

Where  two  cases  were  submitted,  one  a  di- 
rect appeal  fi^m  the  Circuit  Court,  the  other 
an  appeal  from  the  Cireult  (!7ourt  6i  Appeals 
to  wtiich  the  «ame  ca«e  had  been  taken,  the 
co^rt  said:  ''Diversity  of  citizenship  did 
not  exist,  and  the  jurisdiction  of 'the  Cireuit 
Court  rested  solely  on  the  ground  that  the 
cause  of  adtion  arose  under  the  Constitution 
of  the  "United  States.  The  appeal  lay  directly 
to  this  cmirt  under  section  5' of  the  Judiciary 
Act  nf  March  3, '1-891,  .  .  .  and  not  to  the 
Circuit  Court  of  Appeals.     American  Sugar 
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Refining  Co.  t?.  New  Orleans,  (1001)  181  U.  S. 
277,  21  S.  Ct.  646,  45  U.  S.  (L.  ed.)  869. 
Nevertheless,  an  appeal  having  been  prose- 
cuted to  the  latter  court,  and  having  there 
gone  to  decree,  an  appeal  was  allowed  to  this 
court  because  the  judgment  was  not  made 
final  in  that  court  by  section  6  of  the  Act. 
But  the  case  being  here,  and  the  jurisdiction 
of  the  Circuit  Court  having  depended  on  the 
sole  ground  that  it  arose  under  the  Constitu- 
tion, we  are  constrained  to  reverse  the  decree 
of  the  Circuit  Court  of  Appeals,  not  on  the 
merits,  but  by  reason  of  the  want  of  jurisdic- 
tion in  that  court.  If  this  were  not  so,  the 
right  to  two  appeals  would  exist  in  every 
similar  case,  notwithstanding,  as  we  have 
repeatedly  held,  that  such  was  not  the  inten- 
tion of  the  Act."  Union,  etc.,  Bank  v.  Mem- 
phis, (1903)  189  U.  S.  71,  23  S.  Ct.  604,  47 
U.  S.  (L.  ed.)  712,  citing  cases  and  c^ftn- 
guiahing  Pullman's  Palace-Car  Co.  t;.  Central 
Transp.  Co.,  (1898)  171  U.  S.  138,  18  S.  Ct. 
808,  43  U.  S.  (L.  ed.)  108. 

Where  the  Circuit  Court  dismissed  a  decla- 
ration on  sustaining  a  demurrer  for  want  of 
jurisdiction,  and  on  the  plaintiff's  writ  of 
error  the  Circuit  Court  of  Appeals  reversed 
the  judgment  and  the  case  proceeded  to  trial 
below,  the  defendant  still  objecting,  the  latter 
was  not  debarred  from  taking  a  judgment 
against  him  direct  to  the  Supreme  Court  on  a 
writ  of  error  on  the  question  of  jurisdiction. 
Globe  Newspaper  Co.  v.  Walker,  (1908)  210 
U.  S.  356,  28  8.  Ct.  726,  52  U.  8.  (L.  ed.) 
1096. 

But  in  a  case  similar  to  the  foregoing,  ex- 
cept that  the  defendant  had  not  confined  its 
defense  to  a  denial  of  jurisdiction,  it  was 
held  that  the  defendant  could  not,  after  a 
decree  against  it  pursuant  to  a  judgment  of 
the  Circuit  Court  of  Appeals  on  the  plain- 
tifTs  appeal,  take  the  case  direct  from  the 
Circuit  Court  to  the  Supreme  Court  on  the 
question  of  jurisdiction.  Kansas  City  North- 
western R.  Co.  «;.  Zimmerman,  (1908)  210 
V.  S.  336, 28  8.  Ct.  730, 62  U.  S.  (L.  ed.)  1084. 

In  Petri  t?.  F.  E.  Creelman  Co.,  (1906)  199 
U.  8.  487,  26  S.  Ct.  133,  60  U.  8.  (L.  ed.) 
281,  where  the  court  entertained  jurisdiction 
of  the  appeal,  the  case  had  been  previously 
taken  to  the  Circuit  Court  of  Appeals  and 
dismissed  by  that  court. 

Afiirmance  by  the  Circuit  Court  of  Appeals 
of  an  interlocutory  decree  appointing  a  re- 
ceiver, and  issuing  a  preliminary  injunction, 
does  not  prejudice  a  subsequent  appeal  by 
another  party,  who  appeared  later  in  the 
action,  from  a  decree  made  thereafter  involv- 
ing the  question  of  jurisdiction.  Stillman  v. 
Combe,  (1906)  197  U.  8.  436,  26  8.  Ct.  480, 
49  U.  S.  (L.  ed.)  822. 

If  an  appeal  is  taken  to  and  determined  by 
the  Circuit  Court  of  Appeals  in  a  case  which 
does  not  really  involve  the  jurisdiction  of  the 
District  Court  as  a  federal  court,  and  sub- 
sequently an  appeal  is  taken  in  the  same  case 
direct  from  the  District  Court  to  the  Supreme 
Court,  obviously  the  correctness  of  the  judg- 
ment of  the  Circuit  Court  of  Appeals  is  not 
open  to  consideration.  U.  8.  r.  Larkin,  ( 1908) 
208  U.  8.  333,  28  8.  Ct.  417,  62  U.  8.  (L.  ed.) 
617. 


Second  appeal.  —  After  a  decree  of  uismis- 
sal  on  austaining  a  demurrer  for  want  of  a 
jurisdictional  amount  in  controversy  has  been 
reversed  by  the  Supreme  Court  with  direction 
for  further  proceedings,  and  the  court  below, 
after  hearing  evidence,  again  dismisses  for 
failure  to  prove  a  jurisdictional  amount,  a 
second  appeal  to  the  Supreme  Court  may  be 
taken  on  the  jurisdictional  question.  Mc- 
Daniel  v.  Traylor,  (1908)  212  U.  8.  428,  29 
8.  Ct.  343,  63  U.  S.  (L.  ed.)  684. 

Necessity  of  certificate.  —  In  the  absence 
of  a  certificate  or  ^s  equivalent  an  appeal 
will  be  dismissed,  unless  the  appeal  is  sus- 
tainable on  another  ground.  Colvin  r.  Jack- 
sonville, (1896)  157  U.  S.  368,  15  8.  Ct.  634, 
39  U.  8.  (L.  ed.)  736;  Courtney  v.  Pradt, 
( 1905 )  196  U.  8.  89,  26  8.  Ct.  208,  49  U.  8. 
(L.  ed.)  398. 

But  **  it  would  be  our  duty,  without  action 
of  the  trial  court  or  of  the  parties,  to  look 
at  the  record  to  determine  whether  or  not  the 
court  below  had  jurisdiction  of  the  action." 
C.  H.  Nichols  Lumber  Co.  i;.  Franson,  (1906) 
203  U.  8.  278,  27  8.  Ct.  102,  61  U.  S.  (L.  ed.) 
181.  citing  Thomas  r.  Ohio  State  University, 
(1904)  195  U.  S.  211,  25  8.  Ct.  24,  49  U.  8. 
(L.  ed.)  164.  See  also  Mattingly  v.  North- 
western Virginia  R.  Co.,  (1895)  158  U.  8. 
63,  15  8.  Ct.  726,  39  U.  8.  (L.  ed.)  894. 

There  may  be  on  the  face  of  the  record  **  a 
question  of  jurisdiction  paramount  to  that 
passed  on  by  the  Circuit  Court"  and  certi- 
fied by  it,  which  may  necessitate  reversal  of 
a  decree  of  the  Circuit  Court  determining 
that  it  had  jurisdiction.  Lathrop,  etc.,  Co. 
V.  Interior  Constr,,  etc.,  Co.,  (1909)  216  U.  8. 
246,  30  8.  Ct.  76,  54  U.  S.  (L.  ed.)   177. 

Where  there  is  no  certificate,  and  the  caae 
is  appealed  to  the  Supreme  Court  only  upon 
the  ground  of  a  constitutional  question  in- 
volved, if  the  record  shows  that  the  court 
below  had  no  jurisdiction  the  Supreme  Court 
will  take  notice  of  the  fact,  and  decree  ac- 
cordingly. Shawnee  Sewerage,  etc.,  Co.  v. 
Steams,  (1911)  220  U.  8.  462,  31  8.  Ct.  462, 
66  U.  8.  (L.  ed.)  644. 

If  the  record  should  disclose  that  there  was 
a  want  of  jurisdictional  amount  involved  in 
the  court  below,  even  if  that  was  not  one  of 
the  questions  certified,  it  seems  that  the  Su- 
preme Court  would  take  notice  of  it,  pro- 
vided there  was  jurisdiction  of  the  appeal. 
Illinois  Cent.  R.  Co.  v.  Adams,  (1901)  180 
U.  S.  28,  21  8.  Ct.  261,  45  U.  8.  (L.  ed.)  410. 

Formal  certificate,  when  necessary.  —  "Or- 
dinarily a  formal  certificate  is  essential. 
.  .  .  But  where  the  record  shows  that 
the  only  matter  tried  and  decided  in  the  ^ 
[court  below]  was  one  of  jurisdiction,  and 
the  petition  upon  which  the  writ  of  error  was 
allowed  asked  only  for  a  review  of  the  judg- 
ment that  the  court  had  no  jurisdiction  of  the 
action,  the  question  of  jurisdiction  alone  is 
sufficiently  certified."  U.  S.  v.  Larkin,  (1908) 
208  U.  S.  333,  28  8.  Ct.  417,  62  U.  8.  (L.  ed.) 
617. 

A  certificate  is  unnecessary,  where,  upon 
the  face  of  the  record,  irrespective  of  the  re- 
citals in  the  order  made  on  the  allowance  of 
the  appeal,  it  is  apparent  that  the  only  ques- 
tion which  was  decided  below  was  one  of  ju- 
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risdiction,  and  the  decree  on  its  face  shows 
tliat  tlie  cause  was  dismissed  for  want  of 
jurisdiction.  The  Steamship  Jefferson,  ( 1909) 
216  U.  S.  130,  30  S.  Ct.  64,  64  U.  S.  (L.  ed.) 
126. 
In  Petri  v.  F.  E.  Creelman  Lumber  Co., 

(1906)  199  U.  S.  487,  26  S.  Ct.  133,  60  U.  8. 
(L.  ed.)  281,  the  bill  of  exceptions  filed  below 
and  the  certificate  made  as  to  the  question 
of  jurisdiction  were  authenticated  by  a  judge 
other  than  the  trial  judge,  and  moreover,  the 
certificate  was  not  made  at  the  term  at  which 
the  judgment  complained  of  was  entered.  But 
the  court  said:  "We  are  relieved,  however, 
from  the  necessity  of  considering  these  ob- 
jections, for  the  reason  that  the  judgment 
of  dismissal  and  the  prior  proceedings  clearly 
exhibit  the  ground  upon  which  the  judgment 
was  based,  and  plainly  make  apparent  on  the 
record  the  fact  that  the  only  matter  tried  and 
decided  in  the  Circuit  Court  were  demurrers 
to  pleas  to  the  jurisdiction,  and  that  the  peti- 
tion upon  which  the  writ  of  error  was  allowed 
asked  only  for  the  review  of  the  judgment, 
which  decided  that  the  court  had  no  jurisdic- 
tion of  the  action.  This  being  the  state  of 
the  record,  no  bill  of  exceptions  or  formal 
certificate  in  respect  to  the  matter  decided 
was  required,  and  the  question  of  jurisdiction 
alone  was  sufiiciehtly  certified  to  this  court." 

If  the  certificate  of  the  court  below  fails  to 
show  the  exact  ground  of  federal  Jurisdiction 
that  was  in  question,  it  may  sufficiently  ap- 
pear by  examination  of  the  record,  aided  by 
the  opinion  of  the  court  contained  therein, 
and  made   part  thereof.     Chicago  v.  Mills, 

(1907)  204  U.  S.  321,  27  S.  Ct.  286,  61  U.  R. 
(L.  ed.)  604,  citing  as  in  point  Smith  v. 
McKay,  (1896)  161  U.  S.  356,  16  S.  Ct.  490, 
40  U.*S.  (L.  ed.)  731,  which  died  with  ap- 
proval Shields  v,  Coleman,  (1896)  167  U.  S. 
168,  16  S.  Ct.  670,  39  U.  S.  (L.  ed.)  660,  and 
In  re  Lehigh  Min.,  etc.,  Co.,  (1896)  166  U,  S. 
322,  15  S.  Ct.  375,  39  U.  S.  (L.  ed.)  438. 

The  record  does  not  show  an  equivalent  of 
the  certificate  of  jurisdiction  to  review  a 
judgment  dismissinpr  a  complaint  for  want  of 
jurisdiction,  where  the  assignment  of  errors  is 
directed  both  to  the  jurisdiction  and  the 
merits,  and  the  petition  for  the  writ  of  error, 
which  was  allowed  generally  and  without  any 
limitation  or  specification,  prays  for  a  review 
to  the  end  that  the  rulings  and  judgment  of 
the  court  below  may  be  reversed.  Filhiol  f. 
Tornev,  (1904)  194  U.  S.  356,  24  S.  Ct.  698, 
48  U.*S.  (L.  ed.)   1014. 

In  Chicago  r.  Mills,  (1907)  204  U.  S.  321, 
27  S.  Ct.  286,  51  U.  S.  (L.  ed.)  504,  an  ap- 
peal in  equity,  portions  of  the  proceedings, 
including  the  testimony  on  the  question  of 
jurisdiction,  duly  signed  and  sealed  and  made 
part  of  the  record,  were  certified  to  the  Su* 
preme  Court  in  the  form  of  a  bill  of  excep- 
tions. 

Form  and  frame  of  certificate.  —  Supreme 
Court  rule  37,  210  U.  S.  601,  29  S.  Ct.  xxii, 
does  not  control  in  appellate  proceedings  un- 
der the  section  to  which  this  note  is  devoted. 
See  Bowker  t?.  U.  S.,  (1902)  186  U.  S.  136, 
22  S.  Ct.  802,  46  U.  S.  (L.  ed.)   1090. 

In  Woodside  r.  Beckham,  (1910)  216  U.  R. 
117,  30  S.  Ct.  367,  64  U.  S.  (L.  ed.)  408,  the 


certificate  referred  to  the  reasons  stated  in 
the  opinion  filed  in  the  case,  which  opinion 
was,  by  the  terms  of  the  certificate,  made  a 
part  of  the  record  directed  to  be  certified  and 
sent  up  as  such. 

The  Supreme  Court  will  accept  a  precise 
statement  in  the  certificate  as  to  the  grounds 
of  the  decision  of  the  court  below,  notwith- 
standing a  contention  that  there  is  an  incon- 
sistency between  the  opinion  and  order  of  the 
court  below  and  its  certificate.  Scully  v. 
Bird,  (1908)  209  U.  S.  481,  28  S.  Ct.  697, 
52  U.  S.  (L.  ed.)  899. 

If  a  certificate  does  not  state  in  proper 
form  nny  facts  or  propositions  of  law,  it  is 
nevertheless  sufficient  where  the  record  clearly 
shows  that  the  only  matter  tried  and  decided 
was  one  of  jurisdiction.  Davis  v.  Cleveland, 
etc.,  R.  r^.,  (1910)  217  U.  S.  157,  30  S.  Ct. 
463,  54  U.  S.  (L.  ed.)   708. 

"The  question  of  jurisdiction  alone  shall 
be  certified,"  reads  the  statute.  But  this  may 
be  divided  into  a  number  of  specific  questions, 
as  in  some  of  the  following  cases  where  cer- 
tificates are  quoted  in  full,  or  nearly  in  full: 
Hooe  V,  Jamieson,  (1807)  166  U.  S.  395,  17 
S.  Ct.  596,  41  U.  S.  (L.  ed.)  1049;  Glass  r. 
Concordia  Parish  Police  Jury,  (1900)  176  U. 
S.  207,  20  S.  Ct.  346,  44  U.  S.  (L.  ed.)  436; 
Huntington  v,  Laidley,  (1900)  176  U.  S.  668, 
20  S.  Ct.  626,  44  U.  S.  (L.  ed.)  630;  McDon- 
nell V.  Jordan,  (1900)  178  U.  S.  229,  20  S.  Ct. 
886,  44  U.  S.  (L.  ed.)  1048;  North  American 
Transp.,  etc.,  Co.  r.  Morrison,  (1900)  178  U. 
S.  262,  20  S.  Ct.  869,  44  U.  S.  (L.  ed.)  1061 ; 
Illinois  Cent.  R.  Co.  t?.  Adams,  (1901)  180 
U.  S.  28,  21  S.  Ct.  261,  46  U.  S.  (L.  ed.)  410; 
Put-in-Bav  Waterworks,  etc.,  Co.  i?.  Ryan, 
(1901)  181  U.  S.  409,  21  S.  Ct.  709,  45  U.  S. 
(L.  ed.)  927;  Mexican  Cent.  R.  Co.  v.  Eck- 
man,  (1903)  187  U.  S.  429,  23  S.  Ct.  211,  47 
U.  S.  (L.  ed.)  246;  Bigby  t?.  U.  S.,  (1903) 
188  U.  S.  400,  23  S.  Ct.  468,  47  U.  S.  (L.  ed.) 
619;  Doctor  V.  Harrington,  (1906)  196  U.  S. 
679,  25  S.  Ct.  354,  49  U.  S.  (L.  ed.)  606; 
Sweeney  v.  Carter  Oil  Co.,  (1906)  199  U.  8. 
252,  26  S.  Ct.  65,  60  U.  S.  (L.  ed.)  178;  Ven- 
ner  r.  Great  Northern  R.  Co.,  (1908)  209  U. 
S.  24,  28  S.  Ct.  328,  62  U.  S.  (L.  ed.)  666; 
Scully  r.  Bird,  (1908)  209  U.  S.  481,  28  S. 
Ct.  697,  62  U.  S.  (L.  ed.)  899;  Lathrop,  etc., 
Co.  r.  Interior  Constr.,  etc.,  Co.,  (1909)  216 
U.  S.  246,  30  S.  Ct.  76,  64  U.  S.  (L.  ed.)  177; 
Mechanical  Appliance  Co.  v.  Castleman, 
(1910)  215  U.  S.  437,  30  S.  Ct.  125,  54  U.  S. 
(L.  ed.)  272. 

Time  of  granting  certificate.  —  To  the  point 
that  the  certificate  must  be  granted  during 
the  term  at  which  the  judgment  was  rendered, 
see  Davis  v.  Cleveland,  etc.,  R.  Ck).,  (1910) 
217  U.  S.  157,  30  S.  Ct.  463,  64  U.  S.  (L.  ed.) 
708. 

But  if  a  certificate  was  not  made  at  the 
tern^  at  which  judgment  was  rendered,  and 
therefore  comes  too  late,  it  is  not  fatal  to  the 
appellate  jurisdiction  in  a  case  where  no 
formal  certificate  was  necessary.  U.  S.  v. 
Larkin,  (1908)  208  U.  S.  333,  28  S.  Ct.  417, 
62  U.  S.  (L.  ed.)  617. 

"  The  question  of  jurisdiction  was  certified 
bpforo  the  adjournment  of  the  term  of  the 
Circuit  Court  of  the  United  States  for  the 
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Northern  District  and  Northern  Division  of 
Alabama,  at  which  term  the  judgment  was 
entered;  and  we  decline,  under  the  circum- 
stances disclosed,  to  discuss  what  the  effect 
might  have  been  if  the  certificate  had  shown 
on  its  face  that  it  was  in  fact  signed  in  the 
Southern  Division  of  the  district  within 
which  the  presiding  judge  had  jurisdiction." 
McDonnell  v,  Jordan,  (1900)  178  U.  S.  229, 
20  S.  Ct.  886,  44  U.  S.  (L.  ed.)   1018. 

The  certificate,  if  otherwise  in  time,  may  be 
granted  after  one  of  the  justices  of  the  Su- 
preme Court  has  allowed  the  appeal,  as  in 
Aspen  Min.,  etc.,  Co.  t?.  Billings,  (1893)  150 
U.  S.  31,  14  S.  Ct.  4,  37  U.  S.  (L.  ed.)  986. 

Amendment  of  ceriifioate.  —  It  is  "ex- 
tremely questionable"  whether  the  lower 
court,  having  granted  a  certificate  presenting 
the  question  of  jurisdiction  during  the  term 
at  which  the  judgment  was  rendered,  has 
power  to  amend  the  same  after  the  lapse  of 
the  term  and  in  a  material  respect,  to  cure  an 
alleged  error  not  clerical.  Patch  v.  Wabash 
R.  Co.,  (1907)  207  U.  S.  277,  28  S.  Ct.  80,  52 
U.  S.  (L.  ed.)  204,  holding  it  to  be  doubtful 
whether  such  amendment  of  the  certificate, 
without  *  leave  of  the  Supreme  Court,  could 
be  considered  on  a  writ  of  error. 

A  bill  of  exceptions  is  not  necessary  where 
the  question  of  jurisdiction  is  susceptible  of 
determination  by  what  appears  on  the  face 
of  the  record.  C.  H.  Nichols  Lumber  Co.  t?. 
Franson,  (1906)  203  U.  S.  278,  27  S.  Ct.  102, 
51  U.  S.  (L.  ed.)   181. 

In  Smithers  v.  Smith,  (1907)  204  U.  S. 
632,  27  S.  Ct.  297,  51  U.  S.  (L.  ed.)  656, 
there  was  a  bill  of  exceptions  containing  the 
evidence  taken  on  the  question  of  jurisdiction. 
So  in  Peterson  t*.  Chicago,  etc.,  R.  Co.,  (1907) 
205  U.  S.  364,  27  S.  Ct.  513,  51  U.  S.  (L.  ed.) 
841.  See  also  conclusion  of  opinion  in  C.  H. 
Nichols  Lumber  Co.  r.  Franson,  (1906)  203 
U.  S.  278,  27  S.  Ct.  102,  51  U.  8.  (L.  ed.) 
181. 

While  the  Supreme  Court  must  consider 
the  record  for  the  purpose  of  determining  the 
question  of  jurisdiction  which  the  certificate 
shows  adequately  to  have  been  raised,  it  can- 
not consider,  in  passing  upon  the  question, 
in  the  absence  of  a  bill  of  exceptions,  ex- 
traneous matter  which  forms  no  part  of  the 
record,  such  as  the  testimonv  of  witnesses. 
C.  H.  Nichols  Lumber  Co.  i\  Franson,  (1906) 
203  U.  S.  278,  27  S.  Ct.  102,  51  U.  S.  (L.  ed.) 
181. 

Who  may  allege  error.  —  The  question  of 
jurisdiction  must  have  been  decided  against 
the  appellant,  in  order  to  authorize  an  appeal. 
Carey  v.  Houston,  etc.,  R.  Co.,  (1893)  150  LT. 
S.  170,  14  S.  Ct.  63,  37  U.  S.   (L.  ed.)   1041. 

When  a  bill  was  dismissed  for  want  of 
equity  as  specified  in  a  demurrer,  but  at  the 
same  time  held  sufficient  as  against  a  speci- 
fied want  of  jurisdiction  in  the  demurrer, 
"  the  decree  did  not  injure  defendant,  but  sus- 
tained its  contention,  and  defendant  is  in  no 
position  to  complain  that  it  is  aggrieved 
by  its  own  success."  New  Orleans  r.  Ems- 
heimer,  (1901)  181  U.  S.  153,  21  S.  Ct.  584, 
45  X\  S.   (L.  ed.)  7W. 

"It  is  no  infringement  iipnn  flip  nnri-Mit 
maxim  of  the  law,  that  consent  ciinnot  confer 
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jurisdiction,  to  hold  that  where  a  party  has 
procured  the  removal  of  a  cause  from  a  state 
court  upon  the  ground  that  he  is  lawfully 
cjititled  to  a  trial  in  a  federal  court,  he  is 
estopped  to  deny  that  such  remuval  was  law- 
ful if  the  federal  court  could  take  jurisdiction 
of  the  case,  or  that  the  federal  court  did  not 
have  the  same  right  to  pass  upon  the  ques- 
tions at  issue  ths^t  the  state  court  would  have 
had  if  the  cause  had  remained  there."  De 
Lima  v.  Bidwell,  (1901)  182  U.  S.  1,  174,  21 
S.  Ct.  743,  46  U.  S.  (L.  ed.)   1041. 

If  the  jurisdiction  is  sustained  —  by  over- 
ruling a  demurrer  to  the  bill,  for  example  — 
and  then  a  judgment  or  decree  is  rendered  in 
favor  of  the  defendant,  the  plaintifiT  cannot 
appeal  to  the  Supreme  Court  on  the  jurisdic- 
tional question.  Anglo-American  Provision 
Co.  r.  Davis  Provision  Co.,  (1903)  191  U.  S. 
376,  24  S.  Ct.  93,  48  U.  S.  (L.  ed.)  228. 

Case  advanced  for  hearing  in  Supreme  Court 

—  motion  to  dismiss  or  affirm.  —  Supreme 
Court  rule  32.  ( 1892)  146  U.  S.  707,  13  S.  Ct. 
iii,  provides  for  advancement,  on  motion,  of 
appeals  on  the  question  of  jurisdiction.  A 
motion  to  dismiss  or  affirm  under  Supreme 
Court  rule  6  may  be  treated  as  equivalent  to 
submission  under  said  rule  32.  Kirby  r. 
American  Soda  Fountain  Co.,  (1904)  194 
U.  S.  141,  24  S.  Ct.  619,  48  U.  S.  (L.  ed.) 
911. 

An  order  to  advance  is  unnecessary  and 
would  be  superfiuous  where  a  motion  to  dis-  ^ 
miss  coupled  with  a  motion  to  affirm  is  filed, 
and  it  is  evident  that  the  case  will  be  dis- 
missed on  the  motion.  Aspen  Min.,  etc.,  Co. 
Billings,  (1893)  160  U.  S.  31,  14  S.  Ct.  4, 
37  U.  S.  ( L.  ed. )  986. 

On  motion  to  dismiss  or  affirm,  it  is  only 
necessary  to  print  so  much  of  the  record  a  3 
will  enable  the  court  to  act  understandingly 
without  reference  to  the  transcript.  Carey  r. 
Houston,  etc.,  R.  Co.,  (1893)  150  U.  S.  170. 
14  S.  Ct.  63,  37  U.  S.  (L.  ed.)  1041. 

Oral  argument  is  not  allowed  on  motions 
to  dismiss  appeals  or  writs  of  error,  as  a 
general  rule.  Aspen  Min.,  etc.,  Co.  r.  Billings, 
(1893)  150  U.  S.  31,  14  S.  Ct.  4,  37  U.  8.  (L. 
ed.)  986;  Carey  v.  Houston,  etc.,  R.  Co., 
(1893)  150  U.  S.  170,  14  S.  Ct.  63,  37  U.  S. 
(L.  ed.)   1041. 

Questions  reviewable  —  The  question 
whether  the  Circuit  Court  in  a  case  removed 
from  a  state  court  was  without  jurisdiction 
because  the  removal  was  improper  is  not 
open  where  the  certificate  and  the  record  on 
appeal  show  that  the  jurisdiction  of  the  Cir- 
cuit Court  was  denied  solely  on  the  ground 
that  the  state  court  wherein  the  cause  origi- 
nated had  no  jurisdiction.  Kansas  City 
Northwestern  R.  Co.  r.  Zimmerman,  (1908) 
210  U.  S.  336,  28  S.  Ct.  730,  52  U.  S.  (L.  ed.) 
1084. 

Review  limited  to  question  of  jurisdictioil 

—  exceptions.  —  The  Supreme  Court  is  con- 
cerned only^  with  the  correctness  of  the  con- 
clusion reached  in  the  court  below  as  to  the 
question  of  jurisdiction.  Chicago  r.  Mill;*. 
(1907)  204  U.  S.  321,  27  S.  Ct.  286,  61  U. 
S.  (L.  ed.)  504. 

"  The  whole  case  is  not  open  to  us,  but  only 
tlio  question  of  jurisdiction."    Mexican  Cent, 
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R.   Co.   c.   Eckman,    (1903)    187   U.   S.   429, 

23  S.  Ct.  211,  47  U.  S.  (L.  ed.)  245. 

"  We  have  not  to  consider  how  far  the  in- 
junction should  go  in  case  the  plaintiff  suc- 
ceeds, or  anything  except  the  objection  '*  to 
the  jurisdiction.  American  Colortype  Co.  v. 
Continental  Colortype  Co.,  (1903)  188  U.  S. 
104,  23  S.  Ct.  265,  47  U.  S.  (L.  ed.)  404. 

The  Supreme  Court  is  not  concerned  with 
the  merits  of  the  controversy  as  disclosed  by 
the  pleadings  further  than  the  allegations 
concerning  the  same  are  necessary  to  be  con- 
sidered in  detei:miBing  the  question  of  juris- 
diction of  the  court  below.  Whitney  v.  Wen- 
man,  (1905)  198  U.  S.  539,  25  S.  Ct.  778,  49 
U.  S.  (L.  ed.)  1157. 

Where  the  appeal  is  taken  on  a  certified 
question  whether  the  court  below  had  juris- 
diction on  the  ground  of  a  federal  question, 
other  matters  of  law  or  fact  are  not  consid- 
ered, and  the  function  of  the  Supreme  Court 
**  is  restricted  to  the  inquiry  whether,  upon 
the  allegations  of  the  bill  of  complaint,  as- 
suming them  to  be  true  in  point  of  fact,  a 
federal  question  is  disclosed  so  as  to  give 
the  Circuit  Court  jurisdiction."  Vicksburg 
Waterworks  Co.  r.  Vicksburg,  (1902)  185 
U.  S.  65,  22  S.  Ct.  685,  46  U.  S.  (L.  ed.) 
808. 

Where  an  appeal  is  based  on  the  question 
whether  a  jurisdictional  amount  was  in  dis- 
pute in  a  cro6s-bi]l,  no  question  of  error  in 
matter  of  equity  procedure  in  the  retaining 
of  the  cross-bill  after  the  dismissal  of  the  bill 
is  open  for  consideration.  Kirby  t*.  Ameri- 
can Soda  Fountain  Co.,  (1904)  194  U.  S.  141, 

24  S.  Ct.  619,  48  U.  S.  (L.  ed.)  911. 
Exercise  of  discretion  to  grant  or  refuse 

leave  to  file  a  supplemental  bill  is  not  review- 
able on  appeals  of  this  character.  Raphael  t'. 
Trask,  (1904)  194  U.  S.  272,  24  S.  Ct.  647, 
48  U.  S.  (L.ed.)  973. 

An  "appeal,  although  general  in  form, 
does  not  and  could  not  bring  up  for  review 
anything  more  than  the  question  of  jurisdic- 
tion certified  by  the  lower  court,"  Passavant 
V.  U.  S.,  (1893)  148  U.  S.  214,  13  S.  Ct.  572, 
37  U.  S.  (L.  ed.)  426,  except,  however,  when 
a  general  appeal  is  taken  in  a  case  involving 
matters  that  are  appealable  under  other 
clauses  of  the  text  section. 

In  the  case  of  a  general  appeal  with  a  sole 
question  of  jurisdiction  certified,  if  the  Su- 
preme Court  decides  that  the  court  below  had 
jurisdiction,  it  may  proceed  to  determine  an 
appealable  constitutional  question  in  the 
record,  since  "the  appeal  opens  the  whole 
case"  and  "the  certificate  was  unnecessary 
to  found  the  jurisdiction  of  this  court,  and 
could  not  narrow  it."  Giles  t'.  Harris,  (1903) 
189  U.  S.  475,  23  S.  Ct.  639,  47  U.  S.  (L.  ed.) 
909,  foUoiced  in  North  American  Cold  Storage 
Co.  r.  Chicago,  (1908)  211  U.S.  306,  29  S.  Ct. 
101,53  U.  S.  (L.ed.)  195. 

If  the  appellate  jurisdiction  fails,  so  far 
as  the  question  of  the  jurisdiction  of  the 
court  below  is  concerned,  the  Supreme  Court 
may,  under  some  circumstances,  consider  the 
appeal  as  taken  on  the  ground  of  a  constitu- 
tional question  involved.  Filhiol  v.  Torney, 
(1904)  194  U.  S.  356,  24  S.  Ct.  698,  48  U.  S. 
(L.   ed.)    1014,   quoting   Chappell   i'.   U.    S., 


(1906)  160  U.  S.  609,  16  S.  Ct.  400,  40  U.  S. 
(L.  ed.)  514. 

"As  the  writ  of  error  was  allowed  upon  as- 
signments claimed  to  present  questions  as  to 
the  jurisdiction  of  the  Circuit  Court,  and  the 
circuit  judge  certified  the  question  of  juris- 
diction, the  writ  might  well  be  treated  as 
bringing  up  only  jurisdictional  questions.  In- 
asmuch, however,  as  tlie  right  to  bring  a  case 
direct  to  this  court  exists  when  constitutional 
questions  are  raised  and  decided  in  the  Cir- 
cuit Court,  we  will  briefly  notice  the  assign- 
ments not  stated  as  jurisdictional."  Bien  r. 
Robinson,  (1908)  208  U.  S.  423,  28  S.  Ct. 
379,  52  U.  S.  (L.  ed.)  556,  dismissing  the 
writ  altogether. 

A  question  of  fact  necessarily  iBvolved  in 
a  decision  on  the  question  of  jurisdiction,  the 
record  containing  the  evidence  thereon,  is  be- 
fore the  Supreme  Court  for  review  on  a  writ 
of  error  as  well  as  on  appeal.  Wetmore  v. 
Rymer,  (1898)  169  U.  S.  115,  18 'S.  Ct.  293, 
42   U.   S.    (L.   ed.)    682;    Chicago   v.   Mills, 

(1907)  204  U.  S.  321,  27  S.  Ct.  286,  51  U.  S. 
(L.  ed.)  504;  Commercial  Mut.  Ace.  Co.  i;. 
Davis,  (1909)  213  U.  S.  245,  29  S.  Ct.  445,  53 
U.  S.  (L.  ed.)  782. 

Evidence  bearing  on  the  question  of  the 
citizenship  of  the  respective  parties  to  a  suit 
in  a  federal  court  must  be  examined  on  ap- 
peal, although  the  motion  to  dismiss  for  want 
of  jurisdiction  in  the  court  below  did  not  dis- 
tinctly raise  any  question  concerning  the  ab- 
sence of  diverse  citizenship,  but  only  stated 
that  the  parties  were  "  residents "  of  the 
same  state,  where  the  court  below  treated  the 
question  of  jurisdiction  as  raised,  and  passed 
upon  it.  Steigleder  r.  McQuesten,  (1905)  198 
U.  S.  141,  25  S.  Ct.  616,  49  U.  S.  (L.  ed.)  986, 

The  groijnds  of  a  finding  by  the  oourt  be- 
low, on  evidence  taken  without  a  jury  on  the 
question  whether  a  jurisdictional  amount 
was  in  dispute,  are  re-examinable  by  the  Su- 
preme Court.  Globe  Refining  Co.  v,  Landa 
•Cotton  Oil  Co.,  (1903)  190  U.  S.  540,  23  S. 
Ct.  764,  47  U.  S.  <L.  ed.)   1171. 

A  finding  of  a  Circuit  Court  that  a  foreign 
insurance  company  was  not  induced  by  fraud 
or  artifice  to  send  its  medical  representative 
into  the  state,  so  as  to  permit  service  of 
process  on  him  in  an  action  against  the  com- 
pany, will  not  be  set  aside  by  the  Supreme 
Court  on  a  writ  of  error  where  the  lower 
court  might  have  found  on  the  testimony  in 
the  record  that  there  was  a  hona  fide  attempt 
to  settle  the  controversy  between  the  parties, 
and  that  it  was  only  upon  failure  to  reach 
a  settlement  that  service  of  summons  wass 
made  upon  such  representative  as  the  agent 
of  the  company.  Commercial  Mut.  Ace.  Co. 
V.  Davis,  (1909)  213  U.  S.  245,  29  S.  Ct.  445, 
53  U.  S.  (L.  ed.)  782. 

Determination  and  disposition.  —  "  The 
power  to  certify  to  this  court  other  than  ju- 
risdictional questions  is  vested  only  in  the 
Circuit  Court  of  Appeals."  Hence  if  the 
question  certified  as  one  of  jurisdiction  of  the 
court  appears  by  the  record  to  have  been  one 
of  a  different  character,  and  the  appeal  is 
not  sustainable  on  other  grounds,  it  will  be 
dismissed.  Arkansas  v.  Schlierholz,  (1900) 
179  U.  S.  698,  21  S.  Ct.  229,  45  U.  R.  (L.  ed.) 
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335.  See  also  Fore  River  Shipbuilding  Co.  v. 
Hagg,  (1911)  219  U.  S.  175,  31  S.  Ct.  186,  55 
U.  S.  (L.  ed.)   163. 

Questions  certified  are  not  .  answered 
seriatim  when  the  record  discloses  to  the  Su- 
preme Court  a  want  of  jurisdiction  in  the 
court  below  which  justified  the  latter  in  dis- 
missing the  cause.  Cleveland  Terminal,  etc., 
B.  Co.  V,  Cleveland  Steamship  Co.,  (1908) 
208  U.  S.  316,  28  S.  Ct.  414,  62  U.  S.  (L.  ed.) 
508. 

If  the  Supreme  Court  decides  that  the  ju- 
risdiction of  the  lower  court  was  not  in  issue 
within  the  meaning  of  the  statutory  pro- 
vision for  appeal,  the  appeal  will  be  dis- 
missed, as  in  Lucius  &.  Cawthon-Coleman  Co., 
(1905)  196  U.  S.  149,  25  S.  Ct.  214,  49  U.  S. 
(L.  ed.)  425.  If  it  adjudges  that  the  juris- 
diction was  in  issue,  it  affirms,  modifies,  or 
reverses  the  judgment  or  decree  of  the  court 
below,  according  as  the  decision  of  the  Su- 
preme Court  on  the  question  of  jurisdiction 
may  require. 

Where  an  appeal  was  properly  taken,  both 
on  the  ground  of  a  certified  question  of  ju- 
risdiction and  on  the  ground  of  a  federal 
question  involved,  and  it  was  determined 
that  the  court  erred  in  dismissing  a  bill  on 
the  former  ground,  but  that  the  dismissal 
would  be  correct  on  the  merits  of  the  federal 
question,  the  decree  was  modified  by  striking 
out  the  ground  for  dismissal  as  being  for 
want  of  jurisdiction,  and,  as  so  modified,  af- 
firmed. North  American  Cold  Storage  Co.  r. 
Chicago,  (1908)  211  U.  S.  306,  29  S.  Ct.  101, 
53  U.  S.  (L.  ed.)   195. 

"The  rule  is  without  exception  that  the 
facts  upon  which  the  jurisdiction  of  the 
courts  of  the  United  States  rests  must  appear 
in  the  record  of  all  suits  prosecuted  before 
them."  Hence  if  an  appeal  be  taken  on  a 
question  of  jurisdiction,  decided  by  the  court 
below  in  favor  of  its  jurisdiction,  the  judg- 
ment may  be  reversed  for  a  fatal  defect  of 
jurisdiction  on  another  ground.  Fishback  t*. 
Western  Union  Tel.  Co.,  (1896)  161  U.  S.  96, 
16  S.  Ct.  606,  40  U.  S.  (L.  ed.)  630. 

Where  the  Supreme  Court  decided  that  the 
lower  court  exceeded  its  jurisdiction  in  ren- 
dering a  personal  judgment  absolute  in  terms, 
the  judgment  to  that  extent  was  modified  by 
making  it  collectible  only  from  attached  prop- 
erty. Clark  V,  Wells,  (1906)  203  U.  S.  164, 
27  S.  Ct.  43,  61  U.  S.  (L.  ed.)   138. 

The  decision  of  the  court  below  on  a  ques- 
tion of  jurisdiction  may  be  so  plainly  right 
that  the  Supreme  Court,  instead  of  affirming 
the  decree,  may  dismiss  the  appeal  as  friv- 
olous. Steele  «.  Culver,  (1908)  211  U.  S.  26, 
29  S.  Ct.  9,  53  U.  S.  (L.  ed.)  74,  where  the 
court  below  had  properly  dismissed  a  bill  on 
demurrer  for  want  of  the  requisite  diversity 
of  citizenship. 

In  order  to  decide  the  question  of  juris- 
diction properly  shown  to  have  been  raised, 
the  Supreme  Court  cannot  resort  to  the  state- 
ments in  the  certificate  for  the  purpose  of 
supplying  elements  of  decision  which  could 
not  properly  be  considered  in  an  action  at 
law  without  a  bill  of  exceptions;  but  "when 
the  record  does  not  otherwise  show  when  and 
how  the  question  of  jurisdiction  was  raised, 


the  certificate  of  the  Circuit  Court  may  be 
considered  for  the  purpose  of  supplying  such 
deficiency  when  the  elements  necessary  to  de- 
cide the  question  are  in  the  record,"  although 
it  is  "  the  better  practice  in  every  case  of 
direct  review  on  a  question  of  jurisdiction 
to  make  apparent  on  the  record,  by  a  bill  of 
exceptions  or  other  appropriate  mode,  the 
fact  that  the  question  of  jurisdiction  was 
raised  and  passed  upon,  and  the  elements 
upon  which  the  decision  of  the  question  was 
based."  C.  H.  Nichols  Lumber  Co.  r.  Fran- 
son,  (1906)  203  U.  S.  278,  27  S.  Ct.  102,  51 
U.  S.  (L.  ed.)   181. 

Moot  case.  —  An  appeal  or  writ  of  error 
will  be  dismissed  where  it  is  properly  shown 
that  there  is  nothing  but  a  moot  case  remain- 
ing and  an  adjudication  would  be  ineffectual. 
Jones  V.  Montague,  (1904)  194  U.  S.  147,  24 
S.  a.  611,  48  U.  S.  (L.  ed.)  913;  Selden  r. 
Montague,  (1904)  194  U.  S.  163,  24  S.  Ct. 
613,  48  U.  S.  (L.  ed.)  916. 

Clauses  4-6.    Questions  under  the  Consti- 
tution   AND    TREATIES    OP    THE    UNITED 

States. 

Issue  must  appear  of  record.  —  "If  a  case 
is  brought  up  from  the  Circuit  Court  on  the 
ground  that  it  involves  the  construction  or 
application  of  the  Constitution  of  the  United 
States,  the  record  must  show  that  the  ques- 
tion was  raised  for  the  consideration  of  the 
court  below."  Paraiso  r.  U.  S.,  (1907)  207 
U.  S.  368,  28  S.  Ct.  127,  62  U.  S.  (L.  ed.) 
249. 

Ezclusive  jurisdiction  of  Supreme  Court. — 
Where  the  jurisdiction  of  the  court  below 
depends  entirely  upon  the  question  whether  a 
constitutional  question  is  involved  —  the 
parties  being  citizens  of  the  same  state,  for 
example  —  and  other  questions  involved  con- 
cern the  merits,  "  an  appeal  lies  only  to  the 
Supreme  Court."  Paducah  ».  East  Tennessee 
Telephone  Co.,  (C.  C.  A.  1910)  182  Fed.  625, 
dismissing  an  appeal  and  c%tvi\g  Union,  etc.. 
Bank  r.  Memphis,  (1903)  189  U.  S.  71,  23  S. 
Ct.  604,  47  U.  S.  (L.  ed.)  712;  MacFadden 
t?.  U.  S.,  (1909)  218  U.  S.  288,  29  S.  Ct.  490, 
53  U.  S.  (L.  ed.)  801,  and  Owensboro  r. 
Owensboro  Waterworks  Co.,  (1902)  115  Fed. 
318,  53  C.  C.  A.  146.  Compare  cases  cited 
supra,  this  note,  p.  1322.  And  observe, 
as  in  the  cases  cited  supra,  p.  1326,  under 
What  are  appealable  questions  of  jurisdic- 
tion, and  some  of  the  cases  cited  in  4  Fed. 
Stat.  Annot.  405,  under  Exclusive  jurisdic- 
tion of  Supreme  Court,  that  the  question 
whether  a  federal  question  is  sufficiently  pre- 
sented in  a  plaintiff's  pleading  is  a  question 
of  "jurisdiction  of  the  court." 

Where  a  case  involves  the  constitutionality 
of  an  Act  of  Congress,  or  the  construction  oV 
application  of  the  Constitution  of  the  United 
States,  and  nothing  else,  the  Supreme  0)urt 
has  exclusive  appellate  jurisdiction.  Spreck- 
els  Sugar  Refining  Co..  r.  "McClain,  (1904) 
192  U.  S.  397,  24  S.  Ct.  376,  48  U.  S.  (L. 
ed.)  496.  But  where  the  case  also  involves 
questions  not  exclusively  cognizable  on  appeal 
by  the  Supreme  Court,  such  as  the  construc- 
tion   and   effect   of   state    statutes,   and   the 
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regularity  and  effect  of  proceedings  under  a 
federal  statute,  the  defeated  party  may,  at 
his  election,  take  it  for  review  to  the  Circuit 
Court  of  Appeals.  Hooper  v,  Remmel,  (1908) 
165  Fed.  336,  91  C.  C.  A.  598. 

A  suit,  although  not  one  of  diversity  of 
citizenship,  which,  according  to  the  complain- 
ant's bill,  depends  not  only  upon  the  construc- 
tion and  application  of  the  Constitution  of 
the  United  States  and  the  constitutional 
validity  of  an  Act  of  Congress,  but  also  upon 
the  proper  construction  of  the  Act  of  Con- 
gress, is  one  in  respect  of  which  the  appel- 
late jurisdiction  of  the  Supreme  Court  is  not 
exclusive,  and  an  appeal  from  the  final  decree 
may  be  taken  to  the  Circuit  Court  of  Appeals. 
Harris  v,  Roaenberger,  (1906)  145  Fed.  449, 
76  C.  C.  A.  225,  certiorari  denied  203  U.  & 
591,  27  S.  Ct.  778,  61  U.  S.  (L.  ed.)  331. 

The  fact  that  constitutional  questions  were 
involved  in  a  case  in  the  District  Court  does 
not  deprive  the  Circuit  Court  of  Appeals  of 
jurisdiction  to  entertain  an  appeal  there- 
from, where  other  questions  also  were  in- 
volved and  determined.  In  re  Can  Pon,  (C. 
C.  A.  1909)  168  Fed.  479. 

On  appeal  to  the  Circuit  Court  of  Appeals 
in  a  habeas  corpus  proceeding,  the  judgment 
of  that  court  is  not  appealable  to  the  Su- 
preme Court  on  the  contention  that  a  right 
under  the  Constitution  was  involved,  for  ''it 
is  settled  that,  having  elected  to  go  to  the 
Circuit  Court  of  Appeals  for  a  review  of  the 
judgment,  the  appellant  must  abide  by  the 
judgment  of  that  court."  MacKenzie  r. 
Pease,  (1906)  146  Fed.  743,  77  C.  C.  A.  233. 

An  appeal  lies  to  the  Circuit  Court  of  Ap- 
peals under  this  section  where  diversity  of 
citizenship  is  duly  alleged  as  the  basis  for  the 
jurisdiction  of  the  court  below  and  the  sub- 
stantial question  involved  is  the  validity  and 
proper  construction  of  a  state  statute,  which 
is  alleged  to  be  void  as  in  violation  of  the 
Federal  Constitution.  Love  r.  Busch,  (1906) 
142  Fed.  429,  73  C.  C.  A.  545. 

Prior  to  the  Act  of  April  14,  1906,  ch.  1627, 
34  Stat.  L.  116,  1909  Supp.  Fed.  Stat. 
Annot.  291,  now  embraced  in  Judicial  C]!ode, 
sec.  129,  ante,  vol.  1,  p.  195,  of  this  Supple- 
menty  there  was  no  appeal  to  the  Circuit  Court 
of  Appeals  from  an  order  or  decree  of  a  fed- 
eral court,  or  judge  thereof,  granting  or  con- 
tinuing an  injunction  or  appointing  a  re- 
ceiver if  a  constitutional  question  was  alleged 
in  the  bill  of  complaint,  and  the  only  hearing 
in  such  a  case  wAs  in  the  Supreme  Court 
upon  an  appeal  from  final  decree.  Since  the 
Act  above  cited,  however,  an  appeal  may  be 
t^en  from  such  interlocutory  decree,  though 
a  constitutional  question  be  involved,  and  the 
constitutional  question  may  be  determined  by 
the  Circuit  Court  of  Appeals.  Seattle  Elec- 
tric Co.  p.  Seattle,  etc.,  R.  Co.,  (C.  C.  A. 
1911)  185  Fed.  365. 

A  suit  in  a  Circuit  Court  by  an  Indian  to 
determine  his  rights  under  a  patent  conveying 
land  to  him  in  severalty  in  accordance  with 
the  provisions  of  a  treaty  between  his  tribe 
and  the  United  States,  on  whatever  ground 
the  jurisdiction  of  the  court  is  invoked,  is 
one  involving  the  construction  of  a  treaty, 
sad   an   appeal  therein  can   be  taken  only 


to  the  Supreme  Court.  Terry  r.  Bird, 
(1904)  129  Fed.  592,  64  C.  C.  A.  160,  dis- 
missing an  appeal. 

Separate  appeals. — As  to  the  classes  of  cases 
enumerated  in  this  section  other  than  a  "  case 
in  which  the  jurisdiction  of  the  court  is  in 
issue  "  alone,  the  jurisdiction  of  the  Supreme 
Court  is  not  necessarily  exclusive.  But  "  as 
to  these  [other]  classes  it  has  been  repeatedly 
held  thbt  the  Act  of  1891  did  not  contemplate 
several  separate  appeals  or  writs  of  error  on 
the  merits  in  the  same  case  and  at  the  same 
time  to  two  appellate  courts."  U.  S.  t?. 
Larkin,  (1908)  208  U.  S.  333,  28  S.  Ct.  417, 
52  U.  S.  (L.  ed.)  517,  citing  numerous  cases. 

Waiver  of  appeal  to  Supreme  Court.  — 
If  a  defendant  convicted  in  a  crimimd  case 
in  the  District  Court  where  a  constitutional 
question  was  involved,  so  that  he  could  have 
sued  out  a  writ  of  error  direct  to  the  Su- 
preme 0>urt,  takes  the  case  to  the  Circuit 
Court  of  Appeals  instead,  the  right  of  direct 
appeal  to  the  Supreme  Ck>urt  is  lost.  Mac- 
Fadden  r.  U.  S.,  (1909)  213  U.  S.  288,  29  S. 
Ct.  490,  53  U.  S.   (L.  ed.)  801. 

''As  said  in  more  than  one  case,  a  party 
who  might  have  carried  his  case  to  the  Su- 
preme Court,  and  does  not  choose  to  do  so, 
cannot,  after  a  final  judgment  in  the  Circuit 
Court  of  Appeals,  have  a  second  determina- 
tion upon  another  writ  of  error."  Weber  i?. 
Kentucky  Grand  Lodge,  (C.  C.  A.  1909)  171 
Fed.  839. 

Scope  of  review.  —  If  the  Supreme  Court 
acquires  jurisdiction  of  an  appeal  on  the 
ground  of  a  constitutional  question  involved, 
it  "  has  the  power  to  dispose,  not  merely  of 
the  consntutionai  question,  but  of  the  entire 
case,  including  all  questions,  whether  of  ju- 
risdiction or  of  merits."  Chappell  v,  U.  S., 
(1896)  160  U.  S.  499,  16  S.  Ct.  397,  40  U.  S. 
(L.  ed.)  510. 

On  appeal  or  writ  of  error  upon  the  ground 
that  a  constitutional  question  is  involved,  the 
Supreme  0>urt  may  decide  the  case  without 
being  restricted  to  the  constitutional  ques- 
tion. Field  r.  Barber  Asphalt  Paving  Co., 
(1904)  194  U.  S.  618.  24  S.  Ct.  784,  48  U.  S. 
(L.  ed.)  1142;  Burton  t?.  U.  S.,  (1905)  196 
U.  S.  283,  25  S.  Ct.  243,  49  U.  S.  (L.  ed.) 
482. 

On  appeal  from  a  decree  on  the  merits  be- 
cause of  a  constitutional  question  involved, 
"  in  this,  as  in  all  cases,  if  it  appears  that 
the  Circuit  Court  had  no  jurisdiction,  it  is 
the  duty  of  this  court  to  so  declare  and  enter 
judgment  accordingly."  Holt  v,  Indiana  Mfg. 
Co.,  (1900)  176  U.  S.  68,  20  S.  Ct.  272.  44  U. 
S.  (L.  ed.)  374. 

"  If  the  record  does  not  affirmatively  show 
jurisdiction  in  the  Circuit  Court,  we  must, 
upon  our  own  motion,  so  declare,  and  make 
such  order  as  will  prevent  that  court  from 
exercising  an  authority  not  conferred  upon 
it  by  statute."  Minnesota  f.  Northern  Se- 
curities Co.,  (1904)  194  U.  S.  48,  24  S.  Ct. 
698,  600.  48  U.  S.  (L.  ed.)  870.  See  also 
Vance  r.  W.  A.  Vandercook  Co.,  (1898)  170 
U.  S.  468,  18  S.  Ct.  645,  42  U.  S.   (L.  ed.) 

nil. 

Where  an  appeal  is  taken  to  the  Supreme 
Court  on  the  ground  of  a  constitutional  ques- 
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tioB  being  involved  and  not  09  a  certified 
question  ol  jurisdiction^  the  Supreme  Court 
will  take  notice  of  the  want  of  jurisdiction 
of  the  court  below  and  enter  a  decree  appro- 
priate to  the  circumstances.  Covington,  etc., 
Bridge  Co.  v.  Hager,  (1906)  203  U.  S.  109, 
27  S.  Ct.  24,  51  U.  S.  (L.  ed.)  Ill,  modifying 
a  decree  of  dismissal  on  the  merits  by  order- 
ing that  it  be  a  dismissal  for  want  of  juris- 
diction. 

Where  an  appeal  is  properly  taken  from  a 
decree  because  of  a  constitutional  question 
involved,  if  the  Supreme  Court  finds  that 
the  lower  court  had  no  jurisdiction,  it  will 
reverse  the  decree  with  direction  to  dismiss 
for  want  of  jurisdiction.  Dawson  r.  Columbia 
Ave.  Sav.  Fund,  etc.,  Co.,  (1906)  197  U.  S. 
178,  25  S.  Ct.  420,  49  U.  S.  (L.  ed.)  718, 
ct^iup  for  that  practice,  Newburyport  Water 
Co.  V,  Newburyport,  (1904)  193  U.  S.  561, 
576,  24  S.  Ct.  553,  48  U.  S.  (L.  ed.)  795,  79a 

That  a  decision  of  a  constitutional  ques- 
tion may  be  had  on  appeal  directed  to  that 
question,  although  the  court  below  dismissed 
the  case  for  want  of  jurisdiction  and  certi^ 
fied  the  question  of  jurisdiction  alone  to  the 
Supreme  Court,  see  cases  cited  eupra,  p.  1332. 
under  Review  Hmited  to  question  of  jurisdic- 
tion —  exceptions. 

Clause  4.    Construction  ob  appucation  of 

Constitution. 

Not  every  assertion  of  a  right  under  some 
claimed  construction  or  application  of  the 
Constitution,  nor  every  claim  that  a  perti- 
nent Act  of  Congress  is  violative  o€  the  Con- 
stitution, is  efficient  to  establish  a  right  to  a 
direct  appeal  to  the  Supreme  Court.  The 
claim  must  be  real  and  substantial,  not 
merely  colorable  or  without  reasonable  foun- 
dation. Whether  the  question  of  the  con- 
struction or  application  of  the  Constitu- 
tion, or  of  the  constitutional  validity  of  an 
Act  of  Congress,  is  real  and  substantial,  or 
is  merely  colorable  and  without  reasonable 
foundation,  depends,  inter  alia,  upon  whether 
it  is  an  open  one  in  the  Supreme  Court,  or 
has  been  solemnly  and  directly  determined  by 
that  court.  If  it  has  been  so  determined,  it 
no  longer  constitutes  a  ground  for  a  direct 
appeal  to  tliftt  court.  Harris  f\  Rosenberger, 
(1906)  145  Fed.  449,  76  C.  C.  A.  225,  cer- 
tiorari  denied  203  U.  S.  691,  27  S.  Ct.  778, 
61  U.  S.   (L.  ed.)   331. 

A  writ  of  error  was  dismissed  where  it 
was  based  upon  a  contention  that  merchandise 
coming  into  the  United  States  from  the 
canal  zone  in  the  Isthmus  of  Panama  could 
not  be  subjected,  as  is  attempted  by  the  Act 
of  March  2,  1905,  ch.  1311,  33  Stat.  L.  843, 
10  Fed.  Stat.  Annot.  71,  to  the  duties  im* 
posed  on  merchandise  imported  from  foreign 
countries.  David  Kaufman,  etc.,  Co.  v. 
Smith,  (1910)  216  U.  S.  610,  30  S.  Ct.  419, 
the  Supreme  Court  deeming  that  the  consti- 
tutional question  was  not  real  and  substan- 
tial, inasmuch  as  it  was  clearly  controlled  by 
the  principles  laid  down  in  Downes  v.  Bid- 
well,  (1901)  182  U.  S.  244,  21  S.  Ct.  776,  45 
U.  S.  (L.  ed.)  1088. 

A    defendant's    constitutional    right    to    a 


speedy  trial  is  not  involved  where  the  court 
below  permitted  the  entry  of  a  nolle  prosequi, 
and  overruled  his  motion  to  set  it  aside,  nor 
is  he  legally  aggrieved  thereby.  Lewis  r. 
U.  S.,  (1910)  216  U.  S.  611,  30  S.  Ct.  436, 
dismissing  a  writ  of  error. 

An  order  denying  relief  by  habeas  corpus 
to  a  person  convicted  in  a  United  States  court 
for  the  Indian  Territory  was  not  reviewable 
as  involving  the  construction  of  the  Constitu- 
tion, where  the  allegation  in  the  petition  that 
the  accused  was  deprived  of  bis  liberty  with- 
out due  prooesa  of  law  was  baaed  entirely 
upon  the  supposed  want  of  jurisdiction  in  the 
court  where  the  conviction  was  had  over  an 
offense  committed  during  the  interim  between 
the  passage  of  the  Oklahoma  Enabling  Act 
of  June  16,  1906,  and  the  admission  of  the 
state  into  the  Union,  which  is  a  question  in- 
volving  the  construction,  and  not  the  oon- 
atitutionality,  of  the  Enabling  Act.  Childera 
V.  McClaughry,  (1910)  216  U.  S.  139,  80  S. 
Ct.  370,  64  U.  S.  (L.  ed.)  420. 

*'  No  conceivable  constitutional  right  of  the 
district  attorney  arose  or  couM  have  been 
involved  in  committing  him  for  contempt  for 
refusing  to  obey  the  order  of  the  court" 
directing  him  to  return  to  the  owner  certain 
books  and  papers  in  his  possession  which  the 
court  found  had  been  seized  in  violation  of 
constitutional  right ;  "  and  therefore  there  is 
no  question  presented  on  this  record  justify- 
ing a  direct  review  of  the  order  committing 
for  contempt."  W'ise  1;.  Mills,  (1911)  220  U. 
S.  549,  31  S.  Ct.  597,  55  U.  S.  (L.  ed.).  579, 
folloiced  in  ^^^se  v.  Henkel,  (1911)  220  U.  S. 
566,  31  S.  Ct.  599,  65  U.  S.  (L.  ed.)  681, 
dismissing  an  appeal  from  a  judgment  dis- 
charging a  writ  of  habeas  corpus  sued  out  by 
the  district  attorney  on  account  of  the  order 
of  commitment. 

"  While  in  section  10  of  article  1  of  the 
Federal  Constitution  there  is  a  recognition 
of  the  power  of  the  state  to  pass  inspection 
laws,  yet  to  justify  a  holding  that  Uie  appli- 
cation of  the  Federal  Constitution  is  involved, 
there  should  be  a  question  as  to  the  relation 
between  some  constitutional  provision  and 
the  state  statute."  Knop  r.  Monongahela 
River  Consol.  Coal,  etc.,  Co.,  (1909)  211  U. 
S.  486,  29  S.  Ct.  188,  63  U.  S.   (L.  ed.)  294. 

Where  the  only  real,  substantial  point  in- 
volved is  whether  or  not  the  secretary  of  the 
treasury  misconstrued  a  federal  statute,  it 
does  not  give  the  Supreme  Court  jurisdiction 
upon  direct  appeal.  American  Sugar  Refining 
Co.  t».  U.  S.,  (1908)  211  U.  S.  165,  29  S.  Ct. 
89,  53  U.  S.  (L.  ed.)  129,  dismissing  for  that 
reason  an  appeal  based  upon  the  contention 
by  importers  that  the  treasury  regulations 
respecting  the  polariscope  test  for  sugar  as- 
sumed to  add  something  to  the  dutiable  stand- 
ard prescribed  by  the  Tariff  Act  of  July  24, 
1897,  30  Stat.  L.  168,  ch.  11,  par.  209,  2  Fed. 
Stat.  Annot.  427,  and  that  the  secretary  of 
the  treasury  thus  exercised  legislative  power 
confided  by  the  Constitution  solely  to  Con- 
gress. 

A  judgment  in  habeas  corpus  proceedings 
on  behalf  of  a  person  whose  interstate  extra- 
dition is  sought  pursuant  to  the  Federal  Con- 
stitution and  laws,  and  who  contends  that  his 
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detention  in  custody  is  unlawful  because  the 
indictment,  which  is  its  only  excuse,  is  not  a 
charee  of  crime  within  the  meaning^  of  U.  S. 
Const.,  art.  4,  sec.  2,  2d  par.,  9  Fed.  Stat. 
Annot.  184,  regulating  extradition,  is  appeal- 
f  able  as  involving  the  construction  of  the 
Constitution.  Pierce  t?.  Creecy,  (1908)  210 
U.S. 387, 28  S.Ct.  714,52  U.S.  (L.ed.)  1096. 

Contention  that  constitutional  rights  to 
trial  by  jury  and  due  process  of  law  are  in- 
fringed by  the  action  of  a  federal  Circuit 
Court,  after  appointing  receivers  of  the  as- 
sets and  property  of  a  corporation,  and  en- 
joining any  interference  with  such  property, 
in  compelling  repayment  by  summary  process, 
after  due  notice  and  opportunity  for  hearing, 
from  one  who,  with  knowledge  of  the  in- 
junction, collects  a  check  drawn  in  his  favor 
by  the  corporation  to  satisfy  a  debt,  and  in 
denying  his  application  to  compel  the  bring- 
ing of  an  action  at  law  for  the  recovery  of  the 
proceeds  of  the  check  —  is  too  frivolous  to 
serve  as  the  foundation  of  a  writ  of  error 
under  this  section.  Bien  r.  Robinson,  (1908) 
208  U.  S.  423,  28  S.  Ct.  379,  62  U.  S.  (L. 
ed.)   556. 

A  case  in  which  the  contention  is  made 
that  the  decree  which  is  the  basis  of  the  suit 
is  void  as  violating  the  right,  under  the  Fed- 
eral Constitution,  to  a  jury  trial  and  to  due 
process  of  law,  does  not  involve  "the  con- 
struction or  application  of  the  Constitution  " 
under  this  section,  where  the  real  issue  as  to 
such  prior  decree  was  whether  it  was  re« 
judicata  between  the  parties,  or,  as  is  con- 
tended by  the  appellants,  was  rendered  with- 
out jurisdiction.  Empire  State-Idaho  Min., 
etc.,  Co.  V.  Hanley,  (1907)  205  U.  S.  225,  27 
S.  Ct.  476,  51  U.  S.  (L.  ed.)  779. 

Contention  that  the  constitutional  privi- 
lege of  a  congressman  from  arrest  embraces 
arrest  and  punishment  for  a  criminal  offense 
while  Congreps  is  not  in  session  is  not  so 
frivolous  as  to  defeat  a  writ  of  error  under 
this  section.  And  a  writ  of  error  to  review 
the  conviction  of  a  congressman  in  a  Circuit 
Court,  presenting  a  question  respecting  his 
alleged  constitutional  privilege  from  arrest, 
will  not  be  dismissed  because  the  Congress  of 
which  the  accused  was  a  member  has  ceased 
to  exist,  since,  even  if  the  question  has  thus 
become  a  mere  abstraction,  jurisdiction  of  the 
writ  of  error  depends  upon  the  existence  of  a 
constitutional  question  when  the  writ  was 
sued  out,  and  carries  with  it  the  duty  of  re- 
viewing the  whole  case.  Williamson  t;.  U.  S., 
(1908)  207  U.  S.  425,  28  S.  Ct.  163,  62  U.  S. 
(L.  ed.)  278.  So  in  Burton  i\  U.  S.,  (1905) 
196  U.  S.  283,  26  S.  Ct.  243,  49  U.  S.  (L. 
ed.)  482,  a  question  respecting  an  alleged 
constitutional  privilege  of  freedom  from  ar- 
rest as  a  United  States  senator  was  held  to 
be  reviewable  on  a  direct  writ  of  error. 

The  contention  by  a  foreign  corporation 
that  the  rendition  of  certain  judgments  in  the 
state  courts,  sought  to  be  introduced  in  evi- 
dence against  it,  was  without  due  process  of 
law,  does  not  make  the  suit  one  involving 
"  the  construction  or  application  of  the  Con- 
stitution," where  this  claim  is  based  solely 
upon  the  theory  that,  under  the  circum- 
stances, the  service  of  process  in  the  suits  in 


the  state  courts  upon  the  corporation's  desig- 
nated agent  was  unauthorized  either  by  the 
state  constitution  and  laws  or  the  principles 
of  general  jurisprudence.  Cosmopolitan  Min. 
Co.  V.  Walsh,  (1904)  193  U.  S.  460,  24  S.  Ct. 
489,  48  U.  S.  (h.  ed.)  749. 

In  Guaranty  Trust  Co.  v.  Metropolitan  St. 
R.  Co.,  (1909)  171  Fed.  1014,  it  was  held  that 
an  appeal  should  not  be  granted  direct  to  the 
Supreme  Court  in  a  case  involving  a  large 
number  of  miscellaneous  and  complicated 
questions,  merely  because  the  construction  or 
application  of  the  Constitution  is  incidentally 
raised. 

The  record,  and  not  a  certificate  of  the  trial 
judse,  furnishes  the  basis  for  determining 
whether  the  suit  is  one  which  involves  the  con- 
struction or  application  of  the  Constitution. 
**  Indeed,  we  know  of  no  authority  for  the 
making  of  such  certificate."  Cosmopolitan 
Min.  Co.  V.  Walsh,  (1904)  193  U.  S.  460,  24 
S.  Ct.  489,  48  U.  S.  (L.  ed.)  749. 

A  judgment  entered  upon  a  verdict  directed 
in  favor  of  the  government  on  the  issues 
raised  by  a  special  plea  in  bar,  by  which  the 
accused  claimed  immunity  from  prosecution 
under  the  Act  of  Feb.  25,  1903,  32  Stat.  L. 
904,  ch.  756,  10  Fed.  Stat.  Annot.  173,  as 
amended  by  the  Act  of  June  30,  1906,  34  Stat. 
L.  798,  ch.  3920,  1909  Supp.  Fed.  Stat.  Annot. 
708,  because  of  his  testimony  before  the  grand 
jury,  is  not  a  final  judgment  and  is  therefore 
not  reviewable  under  this  section,  where  leave 
was  given  to  plead  over,  and  a  plea  of  not 
guilty  was  entered,  upon  which  no  trial  has 
been  had.  Heike  V.  U.  S.,  (1910)  217  U,  S. 
423,  30  S.  Ct.  539,  54  U.  S.  (L.  ed.)  821. 

Where  a  complainant  has  appealed  from  so 
much  of  a  decree  as  denied  his  prayer  for 
relief  involving  "  the  construction  or  applica- 
tion of  the  Constitution,"  the  defendant  may 
take  a  cross  appeal  to  review  the  nonfederal 

?iuestions  decided  against  himself.  "  If  he 
ails  to  take  such  appeal  the  correctness  of 
the  decision  as  against  him  will  be  presumed." 
Field  t^  Barber  Asphalt  Paving  Co.,  (1904) 
194  U.  S.  618,  24  S.  Ct.  734,  48  U.  S.  (L.  ed.) 
1142. 

Habeas  corfnia,  —  A  decision  of  a  federal 
Circuit  Court  denying  a  writ  of  habeas  cor- 
pus to  a  person  convicted  in  a  federal  Dis- 
trict Court  was  held  to  be  reviewable  by  di- 
rect appeal  to  the  Supreme  Court,  where  the 
petition  averred  that  the  imprisonment  of 
the  appellant  was  in  violation  of  the  Federal 
Constitution.  Dimmick  r.  Tompkins,  (1904) 
194  U.  S.  540,  24  S.  Ct.  780,  48  U.  S.  (L.  ed.) 
1110.  citing  Craemer  v.  Washington,  (1897) 
168  U.  S.  124,  127,  18  S.  Ct.  1,  42  U.  S.  (L. 
ed.)  407>  408. 

Restriction  of  right  to  appeal  to  the  Su- 
preme Court  in  hal^as  corpus  proceedings  in 
certain  cases,  see  Act  of  March  10,  1908,  ch. 
79,  35  Stat.  L.  40,  1909  Supp.  Fed.  Stat 
Annot.  293. 

Clause  5.    Valtoity  of  United  States  law 
qb  tbeatt  ob  conatbuctton  of  tbeatt. 

If  a  case  depends  entirely  on  the  construe' 
Hon  of  an  Act  of  Congress  —  its  constitution- 
ality not  being  drawn  in  question  —  it  cannot 


1337 


Vol.  17,  p.  $9S,  9M.  6. 


JUDlCtAkY, 


Vol.  IV,  p.  $9l,  tee.  6i 


be  taken  direct  to  the  Supreme  Court  under 
this  section.  Spreckels  Sugar  Refining  Co.  v, 
McClain,  (1904)  192  U.  S.  397,  407,  24  S.  Ct. 
376,  378,  48  U.  S.  (L.  ed.)  496. 

"Assertion  of  errors  of  construction  fur- 
nishes no  basis  for  jurisdiction  on  constitu- 
tional grounds  "  of  alleged  invalidity  of  a  law 
of  the  United  States.  Rakes  v.  U.  S.,  (1009) 
212  U.  S.  55,  29  S.  Ct.  244,  53  U.  S.  (L.  ed.) 
401. 

There  is  no  foundation  in  substance  for  a 
claim  that  power  of  legislation  is  unconsti- 
tutionally delegated  to  the  state  legislatures 
by  the  Act  of  July  7,  1898,  30  Stat.  L.  717, 
ch.  576,  sec.  2,  2  Fed.  Stat.  Annot.  356, 
adopting  such  punishment  for  offenses  com- 
mitted in  places  under  the  exclusive  jurisdic- 
tion and  control  of  the  United  States  as  the 
laws  of  the  state  in  which  such  places  are 
situated  "  no^  provide "  for  a  like  offense, 
tlie  punishment  therefor  not  being  otherwise 
provided  for  by  any  law  of  the  United  States. 
Franklin  ».  U.  S.,  (1910)  216  U.  S.  569,  30 
S.  Ct.  434,  54  U.  S.  (L.  ed.)  615,  dismissing 
a  writ  of  error.  And  respecting  a  cognate 
statute,  it  was  held  that  a  contention  of  the 
unconstitutionality  of  R.  S.  sec.  5509,  2  Fed. 
Stat.  Annot.  864,  "was  long  since  put  at 
rest,"  so  that  a  writ  of  error  based  on  that 
contention  was  dismissed.  Rakes  i\  U.  S., 
(1909)  212  U.  S.  55,  29  S.  Ct.  244,  53  U.  S. 
(L.  ed.)  429. 

The  construction  of  a  treaty  is  not  "  drawn 
in  question  "  within  the  meaning  of  this  sec- 
tion "when  the  rights  of  neither  party  are 
necessarily  dependent  upon  such  construc- 
tion," but  are  dependent  upon  that  which  may 
have  been  given  by  a  federal  statute,  and 
when  the  construction  of  that  statute  is  in- 
dependent of  that  which  may  be  given  by  the 
treaty,  although  weight  may  be  given  to  the 
treaty  in  determining  the  question  of  the  con- 
struction of  the  statute;  for  the  construction 
of  the  treaty  must  be  drawn  in  question  in 
"other  than  a  merely  incidental  or  remote 
manner."  Sloan  r.  U.  S.,  (1904)  193  U.  S. 
614,  24  S.  Ct.  570,  48  U.  S.  (L.  ed.)  814. 

In  habeas  corpus  proceedings  in  the  Circuit 
Court  the  construction  of  extradition  treaties, 
on  which  the  determination  of  the  case  de- 
pended in  part,  at  least,  "was  none  the  less 
80  drawn  in  question  because  it  became  neces- 
sary or  appropriate  for  the  court  below  also 
to  construe  the  Acts  of  Congress  passed  to 
carry  their  provisions  into  effect."  Pettit  f?. 
Walshe,  (1904)  194  U.  S.  205,  24  S.  Ct.  657, 
48  U.  S.  (L.  ed.)  938. 


Clause  6.    Constitution  ob  law  of  state 

CLAIMED  to  BE  IN  CONTEAVBNTION  OF 

U.  S.  Constitution. 


"The  mere  construction  of  a  state  statute 
does  not  of  itself  present  a  federal  question." 
Knop  V,  Monongahela  River  Consol.  C!k>al,  etc., 
Co.,  (1909)  211  U.  S.  485,  29  S.  Ct.  188,  53 
U.  S.  (L.ed.)  294. 

The  mere  fact  that  a  defeated  party  in  a 
suit  in  the  federal  Circuit  Court  set  up  the 
repugnancy  of  a  state  law  to  the  Federal  Con* 
etitution  does  not  authorize  him  to  maintain 


an  appeal  under  this  section,  where  his  con* 
tention  on  that  point  was  sustained.  Anglo- 
American  Provision  Co.  v,  Davis  Provision 
Co.,  (1903)  191  U.  S.  376,  24  S.  Ct.  93,  48 
U.  S.  (L.  ed.)  228. 

An  appealable  case  within  this  section  is 
presented  by  a  bill  in  equity  which  alleges 
that  a  contract  right  of  a  waterworks  com- 
pany, with  whose  predecessors  a  municipal- 
ity, with  legislative  sanction,  contracted  for 
a  municipal  water  supply,  is  impaired  by  an 
ordinance  directing  that  the  waterworks  com- 
pany be  notified  that  the  city  denies  any  lia- 
bility on  a  contract  for  the  use  of  hydrants, 
and  by  the  subsequent  action  of  the  city  in 
holding  an  election  to  authorize  an  issue  of 
bonds  to  buy  or  construct  waterworks  of  its 
own,  and  in  refusing  to  pay  the  amount  due 
and  payable  under  the  terms  of  the  contract. 
Vicksburg  r.  Vicksburg  Waterworks  Co., 
(1906)  202  U.  S.  453,  26  S.  Ct.  660,  50  U.  S. 
(L.  ed.)    1102. 

"  The  mere  fact  that  a  constitutional  ques- 
tion is  alleged  does  not  suffice  to  give  us  ju- 
risdiction to  review  by  direct  appeal  if  such 
question  is  unsubstantial  and  so  devoid  of 
merit  as  to  be  clearly  frivolous."  For  that 
reason  a  claim  that  ten  days'  statutory  notice 
of  the  time  appointed  for  action  upon  a  peti- 
tion for  settlement  of  the  final  account  of  an 
executor  and  for  final  distribution  of  a  de- 
cedent's estate  is  so  unreasonable  as  to  a  non- 
resident claimant  as  to  be  wanting  in  due 
process  of  law  was  held  insufficient  to  support 
an  appeal.  Goodrich  f.  Ferris,  (1909)  214 
U.  S.  71,  29  8.  Ct.  580,  53  U.  S.  (L.  ed.) 
914,  dismissing  the  appeal. 

In  a  case  where  the  validity  of  a  state  stat- 
ute had  been  sustained  by  the  federal  Supreme 
(Dourt  and  an  amendment  not  substantially 
altering  the  prior  Act  was  afterward  involved 
on  a  writ  of  error,  the  court  said:  "There 
is  no  claim  by  the  appellee  of  any  invalidity 
in  the  statute,  but  only  of  its  inapplicability 
to  the  facts.  In  the  face  of  the  decision  of 
this  court  and  the  claim  of  the  appellee,  it  is 
difficult  to  see  how  there  can  be  any  question 
of  a  conflict  between  the  legislation  and  the 
Federal  Constitution.  After  a  final  decision, 
it  is  going  too  far  to  hold  that  there  still  re- 
mains an  undecided  question,  and  that  when 
we  have  held  that  a  statute  of  a  state  is  valid 
there  remains  a  controversy  as  to  its  validity, 
and  this  is  emphatically  true  when  neither 
party  challenges  that  decision."  Knop  v. 
Monongahela  River  Consol.  Coal,  etc.,  Co., 
(1909)  211  U.  S.  485,  29  S.  Ct.  188,  53  U.  S. 
(L.  ed.)  294,  dismissing  a  writ  of  error. 

Contention  that  due  process  of  law  is  de- 
nied by  a  tax  imposed  under  the  authority 
of  a  state  statute,  upon  a  custodian  of  dis- 
tilled spirits,  which  rests  upon  the  theory 
that  the  taxing  power  of  the  state  is,  by  its 
dJonstitution,  confined  exclusively  to  the  levy 
of  taxes  in  personam  upon  the  owners  of 
property  is  too  devoid  of  merit  to  sustain  a 
writ  of  error,  where  the  highest  state  court 
has  upheld  the  statute  in  controversy  as  an 
exercise  of  the  taxing  power  of  the  state,  and, 
in  so  doing,  declared  that  it  but  reiterated 
and  re-expounded  the  rulings  by  it  previously 
made.     Hanms  Distilling  Co.  v,  Baltimore, 
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(1910)  216  U.  S.  285,  30  S.  Ct.  326,  64  U.  S. 
(L.  ed.)  482. 

Any  question  respecting  the  invalidity  of 
the  provisions  of  the  West  Virginia  Constitu- 
tion for  the  forfeiture  of  lands  to  the  state 
for  five  years'  neglect  to  pay  taxes  is  too 
ckarly  foreclosed  by  prior  decisions  of  the 
federal  Supreme  Court  to  serve  as  the  basis 
of  a  writ  of  error  to  a  Circuit  Court.  Fay 
r.  Crozer,  (1910)  217  U.  S.  465,  30  S.  Ct. 
568,  54  U.  S.  (L.  ed.)  837. 

A  decree  of  a  federal  Circuit  Court  dismiss- 
ing, for  want  of  jurisdiction,  a  bill  to  quiet 
title,  on  the  theory  that  either  complainants' 
rights  as  mortgagee  in  possession  had  not 


been  held  by  a  decision  of  thn  highest  state 
court,  in  a  prior  ejectment  suit  between  tho 
same  parties,  to  have  been  destroyed  by  a 
subsequent  state  statute,  and  hence  no  con- 
stitutional question  was  involve^,  or  that, 
if  the  state  court  so  held,  the  remedy  was  by 
writ  of  error  from  the  federal  Supreme  Court, 
will  be  affirmed  on  appeal,  where  the  judsr- 
ment  of  the  state  court,  on  a  second  appeal  in 
the  ejectment  suit,  and  in  a  subsequent  suit 
to  quiet  title,  has  been  reversed  by  the  fed- 
eral Supreme  Court  for  error  in  deciding  the 
federal  "question  involved.  Bradley  t?.  Light- 
cap,  (1904)  196  U.  S.  25,  24  S.  Ct.  753,  49 
U.  S.  (L.  ed.)  76. 


Vol.  IV,  p.  409,  sec.  6. 

The  first  part  of  this  section  (6),  down 
to  the  provision  for  certifying  questions  or 
propositions  of  law  to  the  Supreme  Court, 
is  substantially  re-enacted  in  Judicial  Code, 
sec.  128,  ante^  vol.  1  of  this  Supplement,  title 
JmiciABT,  p.  195;  the  Judicial  Code  section, 
however,  extending  finality  also  to  decisions 
in  cases  arising  "  under  the  copyright  laws." 

The  next  j)art  of  section  6,  which  provides 
for  certification  of  questions  or  propositions 
of  law  to  the  Supreme  Court  and  for  action 
of  the  Supreme  Court  "thereupon,"  is  re- 
enacted  in  Judicial  Code,  sec.  230,  ante^  vol. 
1  of  this  Supplement,  title  Judiciabt,  p.  231. 

The  middle  paragraph  of  section  6,  which 
provides  for  certiorari  from  the  Supreme 
Court,  is  substantially  re-enacted  in  Judicial 
Code,  sec.  240,  anie^  vol.  1  of  this  Supple- 
ment, title  Judiciabt,  p.  232. 

The  first  part  of  the  final  paragraph,  pro- 
viding for  appeal  or  writ  ,of  error  where  the 
matter  in  controversy  exceeds  $1,000,  is  re- 
enacted  in  Judicial' Code,  spc.  241,  ante,  vol. 
1  of  this  Supplement,  title  Judiciabt,  p.  232. 

The  last  sentence  in  section  6,  limiting  the 
period  of  one  year  for  an  appeal  or  writ  of 
error,  was  not  imported  into  the  Judicial 
Code,  and  doubtless  remains  in  full  force  by 
virtue  of  the  last  paragraph  in  Judicial  Code, 
sec.  297,  anie^  vol.  1  of  this  Supplement  title, 
Judiciabt,  p.  261. 

I.  Appellate  Jubisdiction,   1339. 
II.  Final  Decisions,  1340. 

III.  Review   bt    Cibcuit   Courts    of   Ap- 

peals    "in     All     Cases     Otheb 

THAN,"  ETC.,   1341. 

IV.  "Unless     Othebwise     Pbovided     bt 

Law,  1342. 
V.  When  Decisions  op  Cibcutt  Coubts 

OF  Appeals  Abe  Final,  1342. 
VI.  Cebtifting    Questions    to    Supbeme 

COUBT,   1343. 

VII.  Review  bt  Supbeme  Coubt  on  Cebtio- 

BABI,   1349. 
Vni.  Review  bt  Supreme  Coubt  in  Cases 
Not  Made  Final,  1360. 

I.  Appellate  Jubisdiction. 

Civil  proceeding  in  a  criminal  case.  —  An 
order  declaring  a  judgment  of  conviction  in  a 
criminal  case  —  with  a  sentence  to  imprison- 


ment and  to  pay  a  fine  —  abated  by  the  death 
of  the  defendant  after  the  entrv  of  the  judg- 
ment is  an  independent  proceeding  of  a  civil 
nature,  and  reviewable  on  writ  of  error  by 
the  Circuit  Court  of  Appeals  at  the  instance 
of  the  United  States.  U.  S.  r.  Dunne,  (1909) 
173  Fed.  254,  97  C.  C.  A.  420,  following  U.  S. 
r.  New  York  Cent.,  etc.,  R.  Co.,  (1908)  164 
Fed.  324,  90  C.  C.  A.  256. 

Patent  case.  —  Where  a  suit  between  citi- 
zens of  the  same  state  was  for  infringement 
of  a  patent,  and  was  so  tried  and  decided  by 
the  Circuit  Court,  the  Circuit  Court  of  Ap- 
peals had  jurisdiction  of  an  appeal  therein, 
notwithstanding  the  fact  that  one  of  the  de- 
fenses, upon  which  the  case  turned  on  appeal, 
depended  upon  the  construction  of  a  contract 
of  license.  Clancy  v.  Troy  Belting,  etc.,  Co., 
(C.  C.  A.  1907)  157  Fed.  554. 

A  proceeding  for  naturalization  under  the 
Act  of  June  29,  1906,  ch.  3592,  31  Stat.  L. 
506,  1909  Supp.  Fed.  Stat.  Annot.  365,  is  not 
a  "  case  "  within  the  meaning  of  the  text  sec- 
tion, and  there  being  no  provision  for  direct 
review  in  the  Naturalization  Act  a  Circuit 
Court  of  Appeals  is  without  jurisdiction  to 
review  the  decision  of  a  federal  court  in  such 
a  proceeding.  Moreover,  the  admisRinn  of  an 
alien  to  citizenship  is  a  political  and  not  a 
judicial  act,  and,  having  been  vested  by  Con- 
gress in  the  courts  to  be  exercised  on  proof 
"to  the  satisfaction  of  the  court,"  its  exer- 
cise is  discretionary  and  not  reviewable.  U. 
S.  V.  Dolla,  (1910)  177  Fed.  101,  100  C.  C. 
A.  521. 

False  averment  of  constitutional  question. 
—  The  Circuit  Court  of  Appeals  is  not  with- 
out jurisdiction  of  an  appeal  because  the  peti- 
tion for  removal  of  the  suit  from  the  state 
court  to  the  federal  court  below  alleged  that 
the  construction  of  the  Federal  Constitution 
was  involved,  if  such  was  not  the  fact.  Kan- 
sas City  Northwestern  R.  Co.  v.  Zimmerman. 
(1908)  210  U.  S.  336,  28  S.  Ct.  730,  52  U.  S. 
(L.  ed.)   1084. 

No  jurisdictional  amount.  —  Under  this  sec- 
tion the  appellate  jurisdiction  of  the  Circuit 
Court  of  Appeals  is  without  any  pecuniary 
limitation.  Kirby  r.  American  Soda  Foun- 
tain Co.,  (1904)  i94  U.  R.  141,  24  S.  Ct.  619, 
48  U.  S.  (L.  ed.)  911 ;  The  Joseph  B.  Thomas, 
(1006)   148  Fed.  762,  78  C.  C.  A.  428. 

The  provision  of  R.  S.  sec.  631,  4  Fed.  Stat. 
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Annot.  251,  limiting  appeals  from  the  Dis- 
trict to  the  Circuit  Court  in  equity  and  admi- 
ralty cas€3  where  the  sum  in  dispute  excoods 
fifty  dollars,  is  not  applicable  to  appeals  to 
the  Circuit  Court  of  Appeals.  The  Joseph  B. 
Thomas,  (1906)  148  Fed.  762,  78  C.  C.  A. 
428. 

II.  Final  Decisions. 

Necessity  of  finality.  —  Where  a  decree 
does  not  grant  or  continue  in  force  an  in- 
junction, and  does  not  appoint  a  receiver,  the 
Circuit  Court  of  Appeals  has  no  jurisdiction 
to  review  the  decree  unless  it  be  a  final  decree. 
Odbert  t\  Marquet,  (C.  C.  A.  1909)  175  Fed.  ^ 
44. 

''The  rule  ...  for  determining  whether, 
for  the  purposes  of  an  appeal,  a  decree  is 
final,  is,  in  brief,  whether  the  decree  disposes 
of  the  entire  controversy  between  the  par- 
ties." lia  Bourgogne,  (1908)  210  U.  S.  95, 
28  S.  Ct.  664,  52  U.  S.  (L.  ed.)  973. 

A  final  decision  "  is  one  which  completely 
adjudicates  the  rights  of  the  parties  to  the 
suit,  so  that  if  it  is  affirmed  the  court  below 
will  have  nothing  to  do  but  to  execute  the 
judgment  or  decree  which  evidences  the  deci- 
sion it  has  already  rendered.  An  order,  judg- 
ment, or  decree  which  does  not  have  this 
effect  —  one  which  leaves  the  rights  of  the 
parties  to  the  suit  undetermined  and  subject 
to  further  adjudication  —  is  not  a  final  de- 
cision, and  the  Courts  of  /Appeals  have  no 
jurisdiction  to  review  it."  Morgan  t\  Thomp- 
8on,  (1903)  124  Fed.  203,  59  C.  C.  A.  672. 

A  final  decree  "  must  so  far  terminate  the 
litigation  between  the  parties  on  the  merits 
that  in  case  of  affirmance  nothing  would  re- 
main to  be  done  but  to  execute  the  judgment 
or  decree;  and  the  reason  for  the  rule  is  that 
thereby  a  multiplicity  of  appeals  in  the  same 
case  is  prevented,  and  the  case  will  not  be 
heard  by  piecemeal."  Scriven  r.  North,  (C. 
C.  A.  1904)  134  Fed.  366. 

A  writ  of  error  operates  only  on  a  record 
in  which  a  final  judgment  has  been  entered, 
and  does  not  lie  from  an  order  in  a  personal 
injury  action  refusing  plaintiff's  application 
for  leave  to  file  an  amended  statement  of 
claim ;  ''  in  no  sense  does  it,  or  can  it,  finally 
determine  the  cause."  Stillwagon  P.  Balti- 
more, etc.,  R.  Co.,  (1908)  159  Fed.  97,  86  C. 
C.  A.  287. 

"An  appeal  does  not  lie  from  the  order  of 
the  court  below,  denying  the  motion  in  a 
pending  suit  to  permit  a  person  to  intervene 
and  become  a  party  thereto."  Blaffer  t?.  New 
Orleans  Water  Supply  Co.,  (C.  C.  A.  1908) 
160  Fed.  389. 

The  Circuit  Court  of  Appeals  has  no  juris- 
diction to  review  an  interlocutory  order  re- 
fusing judgment  for  want  of  a  sufiicient  affi- 
davit of  defense,  although  by  the  state  stat- 
ute such  an  order  in  the  state  court  would 
be  appealable.  Shumaker  r.  Security  L.,  etc., 
Co.,  (1908)    159  Fed.  112,  86  C.  C.  A.  302. 

It  was  held  that  a  judgment  of  the  United 
States  Court  of  Appeals  m  the  Indian  Terri- 
tory which  reversed  the  judgment  of  an  in- 
ferior court,  and  remanded  the  case  for  fur- 
ther  proceedings,   in  which   the   trial   court 


might  determine  the  rights  of  the  parties, 
was  not  a  final  decision,  and  was  not  review- 
able in  the  United  States  Circuit  Court  of 
Appeals.  Morgan  v.  Thompson,  (1903)  124 
Fed.  203,  59  C.  C.  A.  672. 

Reference  to  master.  —  A  decree  which 
merely  determines  that  complainants  are  en- 
titled to  recover  damages  from  a  defendant 
for  fraudulent  misrepresentations,  and  refers 
the  matter  to  a  special  master  to  find  and 
report  such  damages,  is  interlocutory  and 
not  appealable.  Odbert  v.  Marquet,  (C.  C.  A. 
1909)  175  Fed.  44. 

A  decree  in  proceedings  in  admiralty  for 
limitation  of  liability,  which  grants  such  limi- 
tation, determines  the  questions  of  pending 
freight  to  be  surrendered,  and  disallows  all 
claims  for  loss  of  life,  but  refers  all  other 
claims  to  a  commissioner  to  take  testimony 
and  report,  cannot  be  regarded  as  final  for 
the  purpose  of  an  appeal  \o  the  Circuit  Court 
of  Appeals,  especially  where  the  court  below 
and  the  parties  have  treated  such  decree  as  a 
mere  interlocutory  one.  La  Bourgogne, 
(1908)  210  U.  S.  96,  28  S.  Ct.  664,  52  U.  S. 
(L.  ed.)  973. 

A  decree  on  a  cross-bill,  which  orders  com- 
plainants to  pay  to  cross-complainants  the 
amount  due  on  certain  notes,  and  directs  that 
on  default  for  a  certain  time  a  special  master 
shall  sell  certain  collateral  to  apply  thereon, 
is  a  final  appealable  decree,  since  no  judicial 
action  is  required  of  the  special  master." 
Odbert  r.  Marquet,  (C.  C.  A.  1909)  175  Fed. 
44. 

Decree  for  accounting.  —  A  decree  in  a.pi^tr 
ent  infringement  suit  against  a  single  defend- 
ant, which,  in  addition  to  granting  an  in- 
junction as  to  the  claims  of  the  patent  held 
to  be  infringed,  and  sending  the  cause  to  a 
master  for  an  accounting,  dismissed  the  bill 
as  to  the  claims  held  invalid  and  those  found 
not  to  be  infringed,  is  not,  as  to  such  dis- 
missal, a  final  decree  from  which  complain^ 
ant  can  appeal  to  the  Circuit  Court  of  Ap- 
peals.    Em  p.  National  Enameling,  etc.,  Co.^ 

(1906)  201  U.  S.  166,  26  S.  Ct.  404,  60  U.  S. 
(L.  ed.)  707. 

Where  a  bill  in  a  Circuit  Court  set  up  four 
distinct  causes  of  action,  one  for  infringement 
of  a  patent,  one  for  infringement  of  a  trade- 
mark, and  two  for  unfair  competition,  a  de- 
cree dismissing  the  bill  as  to  the  first  three 
causes  of  action  was  held  to  be  a  "  final  de- 
cision "  thereon,  and  appealable,  although  as 
to  the  fourth  cause  of  action  the  bill  was  sus- 
tained and  an  accounting  directed  thereunder. 
Scriven  t?.  North,  (C.  C.  A.  1904)  134  Fed. 
366. 

Order  to  produce  books  and  papers,-^ An 
order  entered  in  an  action  to  recover  damages 
from  a  carrier  for  violation  of  the  Interstate 
Commerce  Act  of  Feb.  4,  1887,  24  Stat.  L. 
379,  ch.  104,  3  Fed.  Stat.  Annot.  809,  requir* 
ing  certain  specified  officers  and  employees 
who  are  not  parties  to  produce  relevant  books 
and  papers,  is  not,  as  to  those  persons,  a  final 
judgment,  and  will  not  sustain  a  writ  of 
error  sued  out  by  them  from  the  Circuit  Court 
of  Appeals.  Webster  Coal,  etc.,  Co.  v.  Gassatt. 

(1907)  207  U.  S.  181,  28  S.  Ct.  108,  52  U.  S. 
(L.  ed.)   160;  Pennsylvania  Coal,  etc.,  Co.  i?. 
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CassAtt,  (1907)  207  U.  S.  187,  28  S.  Ct.  110, 
62  U.  S.  (L.  €d.)  163. 

A  Jadgmeiit  imposiiig  a  fine  on  a  party  for 
contempt  for  the  violation  of  an  injunction  is 
a  judgment  in  a  criminal  case,  and  if  uncon- 
ditional and  absolute,  so  that  nothing  re- 
mains but  to  execute  it,  is  final  and  review- 
able by  the  Circuit  Court  of  Appeals  on  a 
writ  of  error.  Bullock  Electric,  etc.,  Co.  t?. 
Westinghouse  Electric,  etc.,  Co.,  (1904)  129 
Fed.  105,  63  C.  C.  A.  607,  certiorari  denied 
194  U.  S.  636,  24  S.  Ct.  869,  48  U.  S.  (L.  ed.) 
1100. 

The  Circuit  Court  of  Appeals  cannot,  in 
advance  of  the  final  decree  in  the  suit,  review 
an  order  of  a  federal  Circuit  Court  which  ad* 
judges  the  defendants  in  such  suit  guilty  of 
contempt  in  disobeying  an  order  for  the  pro- 
duction of  certain  books  and  papers  for  in- 
spection for  the  benefit  of  the  plaintiff,  and 
imposes  a  fine  or  imprisonment  in  the  event 
of  failure  to  produce  such  books  or  papers  by 
a  specified  date,  since  this  is  not  a  final  order 
rendered  in  a  proceeding  criminal  in  its  na- 
ture, but  was  intended  to  secure  the  rights  of 
the  party  to  the  suit  for  whose  benefit  the 
original  order  was  made.  Doyle  t*.  London 
Guarantee,  etc.,  Co.,  (1907)  204  U.  S.  699, 
27  S.  Ct.  313,  51  U.  S.  (L.  ed.)  641. 

III.  Review  by  Cibcuit  Courts  of  Appeals 
"in  All  Cases  Other  than,**  etc. 

Contempt  cases.  —  "The  only  right  of  re- 
view given  to  the  Circuit  Court  of  Appeals  in 
contempt  proceedings  is  derived  from  the  Act 
giving  that  court  such  right  in  criminal 
cases.  .  .  .  Proceedings  which  are  criminal 
in  their  nature  and  intended  for  the  vindica- 
tion of  public  justice,  rather  than  the  co- 
ercion of  the  opposite  party  to  do  some  act 
for  the  benefit  of  another  party  to  the  action, 
are  the  only  ones  reviewable  in  the  Circuit 
Court  of  Appeals  under  its  power  to  take  ju- 
risdiction  of  and  determine  criminal  cases." 
Doyle  V,  London  Guarantee,  etc.,  Co.,  (1907) 
204  U.  S.  599,  27  S.  Ct.  313,  51  U.  S.  (L.  ed.) 
641. 

This  clause  gives  the  Circuit  Court  of  Ap- 
peals jurisdiction  of  a  writ  of  error  to  review 
a  judgment  finding  a  person  not  a  party  to 
the  suit  guilty  of  contempt  in  violating  a  re- 
straining order  and  imposing  a  fine  therefor, 
as  it  is  a  criminal  proceeding.  Bessette  r. 
W.  B.  Conkey  Co.,  (1904)  194  U.  S.  324,  24 
S.  Ct.  665,  48  U.  S.  (L.  ed.)  997.  To  the  same 
point,  see  Frankfort  r.  Deposit  Bank,  (1904) 
127  Fed.  812,  62  C.  C.  A.  492,  dismissing  an 
appeal;  In  re  Heinze,  (1904)  127  Fed.  96,  62 
C.  C-  A.  96;  Bullock  Electric,  etc.,  Co.  t?. 
Westinghouse  l^lectric,  etc.,  Co.,  (1904)  129 
Fed.  106,  63  C.  C.  A.  607. 

Likewise  reviewable  by  the  Circuit  Court  of 
Appeals  on  writ  of  error  is  an  order  adjudg- 
ing the  defendant  in  a  suit  for  the  infringe- 
ment of  a  patent  guilty  of  contempt  in  dis- 
obeying a  preliminary  injunction,  and  order- 
ing him  to  pay  a  fine,  one-half  to  the  United 
States  and  the  other  half  to  the  complainant: 
the  fine  payable  to  the  United  States  is 
clearly  punitive,  dominates  the  proceeding, 
fipd  fixes  its  Character,    Matter  of  Christen- 


sen  Engineering  Co.,  (1904)  194  U.  S.  458,  24 
S.  Ct.  729,  48  U.  S.  (L.  ed.)    1072. 

Method  of  review.  —  Writ  of  error,  and  not 
appeal,  is  the  proper  mode  of  reviewing  a 
judgment  or  order  of  a  federal  court  finding 
a  person  not  a  party  to  the  suit  guilty  of  con- 
tempt in  violating  a  restraining  order  of  that 
court  and  imposing  a  fine  therefor.  Bessette 
».  W.  B.  Conkey  Co.,  (1904)  194  U.  S.  324, 
24  S.  Ct.  665,  48  U.  S.  (L.  ed.)  997. 

"  It  is  no  longer  an  open  question  that  the 
proper  method  of  reviewing  judgments  in 
criminal  cases  by  this  court  is  by  writ  of 
error  and  not  by  appeal.**  Sena  v.  U.  S., 
(1906)  147  Fed.  485,  78  C.  C.  A.  27. 

A  judgment  at  law  in  a  federal  court  on  a 
scire  facias  on  a  forfeited  recognizance  is 
reviewable  by  the  Circuit  Court  of  Appeals 
only  on  a  writ  of  error,  and  not  by  appeal; 
and  objection  that  review  is  sought  by  a  writ 
of  error  cannot  be  waived  by  appearance,  nor 
cured  by  amendment.  Kerr  t\  U.  S.,  (1907) 
159  Fed.  428,  86  C.  C.  A.  408. 

A  suit  in  a  federal  court  by  an  employee 
who  has  recovered  a  judgment  for  personal 
injury  against  his  employer,  to  enforce  pay- 
ment of  such  judgment  by  an  insurance  com- 
pany which  issued  a  policy  to  the  employer 
insuring  it  against  liability  on  account  of 
such  injuries,  the  insolvency  of  the  judgment 
defendant  being  alleged,  is  in  equity,  and  the 
decree  therein  cannot  be  reviewed  by  the  Cir- 
cuit Court  of  Appeals  on  a  writ  of  error. 
Thomson  f.  Travelers*  Ins.  Co.,  (C.  C.  A. 
1908)   161  Fed.  867. 

Review.  —  Where  the  record  on  a  writ  of 
error  to  review  the  decision  of  a  District 
Court  does  not  show  a  case  within  the  juris- 
diction of  the  latter,  the  Circuit  Court  of 
Appeals  will  notice  the  fact,  although  no 
jurisdictional  question  is  raised  by  the  par- 
ties. Yeandle  f.  Pennsylvania  R.  Co.,  (1909) 
169  Fed.  938,  95  C.  C.  A.  582. 

A  question  of  jurisdiction  on  the  ground  of 
diverse  citizenship  raised  in  the  trial  court 
can  be  brought  by  appeal  or  writ  of  error 
to  the  Circuit  Court  of  Appeals  along  with 
other  questions  arising  upon  the  trial  of  the 
merits  of  the  case,  and  it  will  then  be  the 
duty  of  the  Circuit  Court  of  Appeals  to  de- 
cide the  whole  case,  including  the  jurisdic- 
tional question,  and  its  decision  of  that  ques- 
tion as  well  as  the  others  would  be  final,  if 
jurisdiction  rested  on  diverse  citizenship,  un- 
less the  Supreme  Court  should  review  it  on 
certiorari.  Boston,  etc.,  R.  Co.  v.  Gokey, 
(1908)  210  U.  S.  155,  28  S.  Ct.  657,  52  U.  S. 
(L.  ed.)   1002. 

A  Circuit  Court  of  Appeals  is  bound  to  in- 
quire, first,  as  to  its  own  jurisdiction  of  a 
cause  brought  before  it  by  appeal  or  writ 
of  error,  and,  second,  as  to  the  jurisdiction 
of  the  court  from  which  the  record  comes, 
even  though  the  question  is  not  raised  by  the 
parties.  Kansas  City  Southern  R.  CJo.  v, 
Prunty,  (1904)  133  Fed.  13,  66  C.  C.  A.  163; 
Utah-Nevada  Co.  v,  De  Lamar,  (1904)  133 
Fed.  113,  66  C.  C.  A.  179;  C.  C.  Taft  Co.  f>. 
Century  Sav.  Bank,  (1905)  141  Fed.  369,  72 
C.  C.  A.  671;  Puget  Sound  Nav.  Co.  r.  Lav- 
endar,  (1907)    156  Fed.  361,  84  C.  C.  A.  269. 

The  question  of  the  jurisdiction  of  the  Dis- 


mi 


Vol.  IT,  p.  409,  MO.  6. 


JUDICIARY. 


Vol   lY,  p.  409,  100.  6. 


trict  Court,  where  it  appears  on  the  record 
on  an  appeal  to  the  Circuit  Court  of  Appeals, 
cannot  be  ignored,  but  must  be  determined 
by  that  court  in  disposing  of  the  appeal,  al- 
though not  made  a  ground  of  appeal.  Mc- 
Gilvra  v.  Ross,  (C.  C.  A.  1908)  164  Fed.  604, 
reversed,  but  not  on  this  point,  (1909)  216 
U.  S.  70,  30  S.  Ct.  27,  64  U.  S.  (L.  ed.)   95. 

It  is  the  duty  of  the  Circuit  Court  of  Ap- 
peals, on  an  appeal  from  a  decree  in  a  suit 
removed  from  a  state  court,  to  determine 
whether  the  record  exhibits  a  case  properly 
removable,  regardless  of  whether  any  objec- 
tion was  taken  to  the  jurisdiction  of  the  fed- 
eral court  either  in  the  court  below  or  on 
appeal.  Fred  Macey  Co.  v.  Macey,  (1905) 
135  Fed.  725,  68  C.  C.  A.  363. 

Disposition  of  case.  —  If  a  case  at  law  in 
the  District  Court  is  tried  by  stipulation 
without  a  jury,  contrary  to  the  provisions  of 
R.  S.  sec.  566,  4  Fed.  Stat.  Annot.  236,  the 
judgment  therein  is  not  reviewable  by  the 
Circuit  Court  of  Appeals.  But  it  is  appeal- 
able and  the  judgment  will  be  affirmed,  in- 
stead of  dismissing  the  writ  of  error.  U.  R. 
t\  Louisville,  etc.,  R.  Co.,  (C.  C.  A.  1909)  167 
Fed.  306. 

IV.  "  Unless  Othebwisk  Provided  by  Law." 

"  These  words  must  be  taken  to  refer  to  ex- 
isting provisions,  and  not  to  be  merely  a 
futile  permission  to  future  legislatures  to 
make  a  change.  They  do  not  save  every  ex- 
isting provision,  of  course,  or  the  Act  would 
fail  of  its  purpose.  But  they  save  some." 
Thus,  the  appeal  required  by  the  Act  of  June 
22,  1860,  12  Sta:t.  L.  85,  87,  ch.  188,  sec.  11, 
to  be  taken  to  the  Supreme  Court  of  the 
United  States  if  the  decree  of  the  District 
Court  in  certain  private  land  claim  cases  is 
against  the  United  States,  is  "  otherwise  pro- 
vided by  law"  within  the  meaning  of  the 
text  section,  and  the  Supreme  Court,  and  not 
the  Circuit  Court  of  Appeals,  has  jurisdiction 
of  such  appeal.  U.  S.  r.  Dalcour,  (1906)  203 
U.  S.  408,  27  S.  Ct.  68,  61  U.  S.  (L.  ed.)  248. 

V.  When  Decisions  of  CmcuiT  Coubts  of 

Appeals  Abe  Final. 

See  infra,  p.  1360,  division  VIII.  of  this 
note. 

The  '^  jurisdiction  **  referred  to  in  the 
phrase  **  cases  in  which  the  jurisdiction  is  de- 
pendent entirely,"  etc.,  is  the  jurisdiction  of 
the  federal  court  as  originally  invoked.  Mac- 
Fadden  v,  U.  S.,  (1909)  213  U.  S.  288,  29  S. 
Ct.  490,  63  U.  S.  (L.  ed.)  801. 

As  to  the  original  jurisdiction  of  the  fed- 
eral District  Court  see  Judicial  Code.  sec.  24, 
ante,  vol.  1  of  this  Supplement,  title  Ju- 
DICIABT,  p.    139. 

"  It  is  to  be  observed  that  the  line  of  di- 
vision between  cases  appealable  directly  to 
this  court  and  those  appiealable  to  the  Circuit 
Court  of  Appeals,  made  by  section  6  of  the 
Act,  is  based  upon  the  nature  of  the  case  or 
of  the  Questions  of  law  raised.  But  the  line 
of  division  between  cases  appealable  from  the 
Circuit  Court  of  Appeals  to  this  court  and 
those  not  so  appealable,  drawn  by  section  6, 
is  different,  fin^  is  determined,  pot  hj  the 


nature  of  the  case  or  of  the  questions  of  law 
raised,  but  by  the  sources  of  jurisdiction  of 
the  trial  court,  .  .  .  whether  the  jurisdic- 
tion rests  upon  the  character  of  the  parties 
or  the  nature  of  the  case."  MacFadden  r. 
U.  S.,  (1909)  213  U.  S.  288,  29  S.  Ct.  490,  53 
U.  S.  (L.  ed.)  801. 

Jurisdiction  depending  entirely  on  diverse 
citisenship,  etc.  —  Jurisdiction  below  'Ms  de- 
pendent entirely"  upon  diverse  citizenship 
within  the  meaning  of  this  section  where  that 
is  the  sole  ground  of  jurisdiction  disclosed  by 
the  complaint,  although  a  federal  question 
may  have  been  raised  at  the  trial.  Bagley  r. 
General  Fire  Extinguisher  Co.,  (1909)  212 
U.  S.  477,  29  S.  a.  341,  63  U.  S.  (L.  ed.) 
605. 

The  jurisdiction  of  the  federal  court  de- 
pended entirely  upon  diversity  of  citizenship 
where  the  cause  was  removed  for  prejudice 
or  local  influence  from  a  state  court.  Coch- 
ran V.  Montgomery  County,  (1905)  199  U.  S. 
260,  26  S.  Ct.  68,'60  U.  S.  (L.  ed.)   182. 

Jurisdiction  of  a  federal  Circuit  Court  over 
a  controversy  between  citizens  of  different 
states,  claiming  under  grants  from  different 
states,  depends  entirely  upon  the  diversity  of 
citizenship,  since  that  court  has  original  ju- 
risdiction over  controversies  of  this  character 
only  when  the  parties  are  citizens  of  the  same 
state.  Stevenson  r.  Fain,  (1904)  196  U.  S. 
166,  26  S.  Ct.  6,  49  U.  S.  (L.  ed.)   142. 

The  mere  assertion  of  title  under  a  patent 
from  the  United  States  presents  no  federal 
question  which,  of  itself,  deprives  the  judg- 
ment of  the  Circuit  Court  of  Appeals,  in  a 
petitory  action  for  real  property,  of  finality 
as  dependent  entirely  upon  diversity  of  citi- 
zenship. Bonin  v,  Qulf  Co.,  (1906)  198  U.  S. 
115,  26  S.  Ct.  608,  49  U.  S.  (L.  ed.)  970,  dis- 
missing a  writ  of  error. 

A  suit  against  a  railway  company  engaged 
in  carrying  the  United  States  mails  under  the 
federal  laws  and  postal  regulations,  to  re- 
cover the  value  of  a  registered  package  al- 
leged to  have  been  lost  through  its  ne(;li- 
gence,  does  not  arise  under  the  Federal  Con- 
stitution and  laws  so  as  to  deprive  the  judg- 
ment of  the  Circuit  Court  of  Anpeals  therein 
of  finality  as  dependent  entirely  on  diverse 
citizenship,  where  the  plaintiff  relied  on  prin- 
ciples of  general  law,  and  nowhere  asserted  a 
right  which  might  be  defeated  or  sustained 
by  one  or  another  construction  of  the  Consti- 
tution or  of  any  law  of  the  United  States. 
Bankers  Mut.  Casualty  Co.  v.  Minneapolis, 
etc.,  R.  Co.,  (1904)  192  U.  S.  371,  24  S.  Ct. 
326,  48  U.  S.  (L.  ed.)  484,  dismissing  a  writ 
of  error. 

An  appeal  from  a  Circuit  Court  of  Appeals 
will  not  be  dismissed  on  the  ground  that  the 
jurisdiction  of  the  Circuit  Court  was  invoked 
solely  on  the  grounds  of  diverse  citizenship, 
where  grounds  of  suit  and  relief  were  also 
based  upon  federal  statutes  which  were  neces- 
sary elements  of  the  decision  of  the  Circuit 
Court  of  Appeals.  Henningsen  v.  U.  S.  Fi- 
delity, etc.,  Co..  (1908)  208  U.  S.  404,  28  S. 
Ct.  389,  52  U.  S.  (L.  ed.)   647. 

A  decree  of  a  Circuit  Court  of  Appeals  af- 
firming a  decree  of  dismissal  rendered  by  a 
federal  Qircui^  Court  is  not  rey)ew«tble  in  the 
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federal  Supreme  Court  where,  if  the  allega- 
tions which  set  up  diversity  of  citizenship 
were  stricken  from  the  bill,  the  Circuit  Court 
would  have  had  no  jurisdiction  of  the  suit. 
Weir  r.  Roundtree,  (1910)  216  U.  S.  007,  30 

S.  Ct.  418. 

Under  criminal  laws.  —  A  judgment  of  a 
Circuit  Court  of  Appeals  in  a  case  in  which 
the  jurisdiction  of  the  District  Court  de- 
pended solely  upon  the  fact  that  the  case  waii 
one  arising  under  the  criminal  laws  is,  by 
the  very  terms  of  this  section,  "  final ''  and 
not  reviewable  in  the  federal  Supreme  Court 
on  a  writ  of  error,  although  constitutional 
questions  were  invoked  by  the  accused,  and 
the  case  might,  therefore,  have  been  brought 
directly  from  fhe  District  Court  to  the  su- 
preme Court.  '  MacFadden  t?.  U.  S.,    (1909) 

213  U.  S.  288,  2  S.  Ct.  490,  63  U.  S.  (L.  ed.) 
801. 

VI.  CfarnrriNG  Questions  to  Supbeicx 

COUBT. 

See  also  as  to  certification  of  questions  un- 
der section  25d  of  the  Bankruptcy  Act  of 
1898,  ante,  vol.  1  of  this  Supplenient,  title 
Bankbuftct,  p.  641. 

"I  think  such  questions  are  to  be  encour- 
aged as  a  mode  of  disposing  of  cases  in  the 
least  cumbersome  and  most  expeditious  way." 
Per  Mr.  Justice  Holmes  in  dissenting  opinion 
in  Chicago,  etc.,  R.  Co.  r.  Williams,  (1909) 

214  U.  S.  492,  29  S.  Ct.  614,  63  U.  S.  (L.  ed.) 
1068. 

When  questiooa  will  be  certified.  ~  See  also 
cases  cited  under  section  26d  of  the  Bank- 
ruptcy Act  of  1898,  anie,  vol.  1,  p.  641,  of  this 
Supplement. 

*'  It  is  only  in  cases  of  grave  doubt  that 
questions  should  be  certified  to  the  Supreme 
Court.  Fabre  r.  Cunard  Steamship  Co., 
(1892)  59  Fed.  600,  8  C.  C.  A.  199;  The 
Horace  B.  Parker,  (1896)  74  Fed.  640,  20  C. 
C.  A.  572."  Cella  i?.  Brown,  (C.  C.  A.  1906) 
144  Fed.  742. 

Where  the  Circuit  Court  of  Appeals,  by 
reason  of  conflicting  decisions,  found  itself 
unable  to  determine  whether  a  provision  of  a 
state  constitution  rendering  stockholders  of 
a  corporation  individually  liable  to  creditors 
for  a  sum  equal  to  the  amount  of  their  stock 
in  addition  thereto  was  self-executing,  and 
there  was  no  decision  of  the  Supreme  Court 
of  the  state  on  the  subject,  the  question  was 
certified  te  the  Supreme  Court.  Middletown 
Nat.  Bank  t,  Toledo,  etc.,  R.  Co.,  (C.  C.  A. 
1903)   127  Fed.  85. 

Affirmances  in  the  federal  Supreme  Court, 
upon  equal  division  of  opinion,  of  rulings  of 
the  Circuit  Courts  of  Appeals  against  the 
legality  of  a  tax,  are  not  such  authoritative 
determinations  of  the  question  as  to  preclude 
one  of  the  latter  courts,  when  called  upon 
again  to  consider  the  question,  and  finding 
a  decision  of  another  Circuit  Court  of  Appeals 
opposed,  from  certifying  such  question  to  the 
Supreme  Court  for  determination.  Hertz  r. 
Woodman,  (1910)  218  U.  S.  205,  30  S.  Ct. 
621,  54  U.  S.  (L.  ed.)   1001. 

Following  are  the  oases  in  which  questions 
were  certified^  except  those  cited  ;n  the  fore- 
going part  of  th|8  Vf>\^\ 


American  Land  Co.  v,  Zeiss,  (1911)  219  U. 
S.  47,  31  S.  Ct.  200,  55  U.  S.  (L.  ed.)  82,  as 
to  validitv  of  state  statute  under  Federal 
Constitution. 

Hills  V.  Hoover,  (1911)  220  U.  S.  329,  31 
S.  Ct.  402,  65  l\  S.  (I.,  ed.)  485,  constructiou 
of  Copyright  Acts. 

In  re  Harris,  (1911)  221  U.  S.  274,  31  S. 
Ct.  657,  56  U.  S.  (L.  ed.)  732,  as  to  self-crimi- 
nation in  bankruptcy  proceedings. 

Hallowell  v.  U.  S.,  (1911)  221  U.  S.  317, 
31  S.  Ct.  687,  55  U.  S.  (L.  ed.)  750.  as  to 
whether  an  Indian  citizen  may  be  convicted 
for  introducing  liquor  into  his  allotment. 

Kuhn  V,  Fairmont  Coal  Co.,  (1910)  215  U. 
S.  349,  30  S.  Ct.  140,  54  U.  S.  (L.  ed.)  228, 
as  to  obligation  of  federal  court  to  follow 
state  decision. 

Mozley  v.  Hertz,  (1910)  216  U.  S.  344,  30 
S.  Ct.  305,  64  U.  S.  (L.  ed.)  510,  as  to  rate 
of  taxation  of  colored  oleomargarine. 

Hertz  V.  Woodman,  (1910)  218  U.  S.  206, 
30  S.  Ct.  621,  64  U.  S.  (L.  ed.)  1001,  whether 
legacy  exempt  from  federal  inheritance  tax. 

The  Eugene  F.  Moran  v.  New  York  Cent., 
ete.,  R.  Co.,  (1909)  212  U.  S.  466,  29  S.  Ct. 
339,  63  U.  S.  (L.  ed.)  600,  as  to  division  of 
damages  in  collision  cases. 

Jahn  r.  The  Folmina,  (1909)  212  U.  S. 
354,  16  Ann.  Cas.  748,  29  S.  Ct.  363,  53  U.  S. 
(L.  ed.)  546,  as  to  liability  of  carrier  by 
water  for  damages  to  cargo. 

Hepner  v.  U.  S.,  (1909)  213  U.  S.  103,  16 
Ann.  Os.  960,  29  S.  Ct.  474,  53  U.  S.  (L.  ed.) 
720,  as  to  whether  the  trial  court  may  direct 
a  verdict  for  the  government  in  action  to  re- 
cover statutory  penalty. 

Delaware,  ete.,  Co.  t?.  Albany,  ete.,  R.  Co., 
(1909)  213  U.  S.  436,  29  S.  Ct.  540,  53  U.  S. 
(L.  ed.)  862,  as  to  the  requiremente  of  equity 
rule  94. 

Polk  V,  Mutual  Reserve  Fund  L.  Assoc., 
(1907)  207  U.  S.  310,  28  S.  Ct.  66,  52  U.  S. 
(L.  ed.)  222,  constitutional  questions  as  to 
contract  obligations  and  due  process  of  law. 

U.  S.  r.  A.  Graf  Distilling  Co.,  (1908)  208 
U.  S.  198,  28  S.  Ct.  264,  52  U.  S.  (L.  ed.)  452. 
construction  of  revenue  law  as  to  forfeiture 
of  colored  whiskey. 

Loewe  i\  Lawlor,  (1908)  208  U.  S.  274,  13 
Ann.  Cas.  816,  28  S.  Ct.  301,  52  U.  S.  (L.  ed.) 
488,  construction  of  Anti-Trust  Act  of  1890. 

Guy  r.  Donald,  (1906)  203  U.  S.  399,  27 
S.  Ct.  63,  51  U.  S.  (L.  ed.)  245,  as  to  liability 
of  members  of  a  pilot  association  far  negli- 
gence of  each  other. 

Do  vie  r.  London  Guarantee,  etc.,  Co., 
(1907)  204  U.  S.  599,  27  S.  Ct.  313,  51  U.  R. 
(L.  ed.)  641,  as  to  jurisdiction  of  Circuit 
Court  of  Appeals  to  review  an  order  in  con- 
tempt proceedings. 

Mason  City,  ete.,  R.  Co.  v,  Boynton,  (1907) 
204  U.  S.  570,  27  S.  Ct  321,  51  U.  S.  (L.  ed.) 
629,  as  to  whether  the  landowner  in  condemna- 
tion proceedings  is  the  defendant  for  the  pur- 
pose of  removal  of  a  cause  from  a  state 
court. 

(^inlan  v.  Green  County,  (1907)  205  U.  S. 
410,  27  S.  Ct.  506,  61  U.  S.  (L.  ed.)  860,  as 
to  rights  of  a  bona  fide  purchaser  of  county 
bonds  for  value  before  maturity. 

Keealer  v,  Eldred,  (1907)  20«  V.  S.  285.  2? 
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S.  Ct.  611,  51  U.  S.  (L.  ed.)  1065,  in  respect 
of  the  right  of  a  successful  defendant  in  a 
patent  infringement  suit  to  have  the  com- 
plainant enjoined  from  suing  defendant's  cus- 
tomers. 

Alabama  G.  S.  R.  Co.  r.  Thompson,  (1906) 
200  U.  S.  206,  4  Ann.  Caa.  1147,  26  S.  Ct. 
161,  50  U.  S.  (L.  ed.)  441,  question  of  sep- 
arable controversy  authorizing  removal. 

St.  Louis  Dressed  Beef,  etc.,  Co.  i\  Mary- 
land Casualty  Co.,  (1906)  201  U.  S.  173,  20 
S.  Ct.  400,  50  U.  S.  (L.  ed.)  712,  recovery  on 
employers'   liability   insurance. 

Thomas  r.  Ohio  State  University,   (1904) 

195  U.  S.  207,  25  S.  Ct.  24,  49  U.  S.  (L.  ed.) 
160,  sufficiency  of  jurisdictional  averments  as 
to  diverse  citizenship. 

Bradford  i;.  Southern  R.  Co.,  (1904)  195  U. 
8.  243,  26  S.  Ct  65,  49  U.  S.  (L.  ed.)  178,  as 
to  whether  a  writ  of  error  from  the  Circuit 
Court  of  Appeals  can  be  prosecuted  m  forma 
pauperis. 

Union  Stock  Yards  Co.  r.  Chicago,  etc.,  R. 
Co.,  (1906)  196  U.  S.  217,  2  Ann.  Cas.  625, 
26  S.  Ct.  226,  49  U.  S.  (L.  ed.)  463,  negli- 
gence, contribution  among  wrongdoers. 

Vanderbilt  r.  Eidman,  (1905)  196  U.  S. 
480,  25  S.  Ct.  331,  49  U.  S.  (L.  ed.)  503,  as 
to  taxability  under  the  War  Revenue  Act  of  a 
certain  legacy. 

U.  S.  V,  Montana  Lumber,  etc.,  Co.,  (1905) 

196  U.  S.  573,  26  S.  Ct.  367,  49  U.  S.  (L.  ed.) 
604,  public  lands,  railroad  land  grants,  etc. 

Middletown  Nat.  Bank  r.  Toledo,  etc.,  R. 
Co.,  (1906)  197  U.  S.  394,  26  S.  Ct.  462,  49 
U.  S.  (L.  ed.)  803,  enforcement  of  individual 
liability  of  stockholders. 

Pennsylvania  Lumbermen's  Mut.  F.  Ins.  Co* 
V.  Meyer,  (1905)  197  U.  S.  407,  25  S.  Ct.  483, 
49  U.  S.  (L.  ed.)  810,  as  to  service  of  process 
on  foreign  corporation. 

Matter  of  Strauss,  (1906)  197  U.  S.  324, 
26  8.  Ct.  636,  49  U.  S.  (L.  ed.)  774,  the  ex- 
tradition laws. 

U.  8.  r.  Ju  Toy,  ( 1906)  198  U.  S.  253,  25  S. 
Ct.  644,  49  U.  S.  (L.  ed.)  1040,  habeas  corpus 
in  Chinese  exclusion  case. 

Union  Trust  Co.  v.  Wilson,  (1905)  198  U. 
S.  630,  26  S.  Ct.  766,  49  U.  S.  (L.  ed.)  1164, 
as  to  pledge  of  warehouse  receipts. 

U.  S.  Fidelity,  etc.,  Co.  f.  U.  S.,  (1903) 
191  U.  S.  416,  24  S.  Ct.  142,  48  U.  S.  (L.  ed.) 
242,  as  to  the  discharge  of  a  surety  by  exten- 
sion of  time  for  payment. 

Bessette  v.  W.  B.  Conkey  Co.,  (1904)  194 
U.  S.  324,  24  S.  Ct.  666,  48  U.  8.  (L.  ed.)  997, 
as  to  review  by  Circuit  Court  of  Appeals  of 
order  in  contempt  proceedings. 

Northern  Pac.  R.  Co.  v.  Dixon,  (1904)  194 
U.  8.  338,  24  S.  Ct.  683,  48  U.  S.  (L.  ed.) 
1006,  who  are  fellow  servants. 

Davis  V.  Mills,  (1904)  194  U.  S.  461,  24  8. 
Ct.  692,  48  U.  S.  (L.  ed.)  1067,  conflict  of 
laws  as  to  limitation  of  actions. 

Sun  Printing,  etc.,  Assoc,  v,  Edwards,  ( 1904) 
194  U.  S.  377,  24  8.  Ct.  696,  48  U.  S.  (L. 
ed.)  1027,  sufficiency  of  jurisdictional  aver- 
ments of  diverse  citizenship. 

Hanks  Dental  Assoc,  v.  International  Tooth 
Crown  Co.,  (1904)  194  U.  8.  303,  24  8.  Ct. 
700,  48  U.  8.  (L.  ed.)  989,  as  to  examination 
pf  party  before  trial  pursuant  to  state  law\ 


Knepper  v.  Sands,  (1904)  194  U.  8.  476, 
24  S.  Ct.  744,  48  U.  8.  (L.  ed.)  1083,  railway 
land  grants,  bona  fide  purchaser  under  Ad- 
justment Act. 

International  Postal  Supply  Co.  v,  Bruce, 
(1904)  194  U.  S.  601,  24  8.  Ct.  820,  48  U.  S. 
(L.  ed.)  1134,  injunction  against  federal  of- 
ficial in  patent  case. 

Helwig  r.  U.  S.,  (1903)  188  U.  8.  606,  23 
8.  Ct.  427,  47  U.  8.  (L.  ed.)  614,  jurisdiction 
of  District  Court  in  action  under  Customs 
Administrative  Act. 

U.  8.  r.  Rickert,  (1903)  188  U.  8.  432,  23 
8.  Ct.  478,  47  U.  S.  (L.  ed.)  632,  state  taxa- 
tion of  Indian  allottees. 

The  Osceola,  ( 1903)  189  U.  8.  168,  23  8.  Ct. 
483,  47  U.  8.  (L.  ed.)  760,  liability  of  a  ship 
for  seaman's  injuries. 

Patterson  v.  The  Eudora,  (1903)  190  U.  8. 
169,  23  S.  Ct.  821,  47  U.  8.  (L.  ed.)  1002, 
statute  forbidding  advance  pay  to  seamen. 

Eidman  r.  Martinez,  (1902)  184  U.  S.  678, 
22  S.  Ct.  615,  46  U.  8.  (L.  ed.)  697,  and 
Moore  r.  Ruckgaber,  (1902)  184  U.  8.  693, 
22  S.  Ct.  621,  46  U.  8.  (L.  ed.)  706,  questions 
as  to  inheritance  tax  under  War  Revenue 
Act. 

U.  8.  V.  Ijee  Yen  Tai,  (1902)  186  U.  8.  213, 
22  S.  Ct.  029,  46  U.  8.  (L.  ed.)  878,  question 
arising  under  Chinese  Exclusion  Act. 

Woodworth  r.  Northwestern  Mut.  L.  Ins. 
Co.,  (1902)  186  U.  S.  354,  22  S.  Ct.  676,  46 
U.  S.  (L.  ed.)  946,  liability  on  supersedeas 
bond. 

Felaenheld  i\  U.  8.,  (1902)  186  U.  8.  12t5, 
22  S.  Ct.  740,  46  U.  8.  (L.  ed.)  1086,  as  to 
construction  and  constitutionality  of  a  pro- 
vision in  the  Dingley  Act. 

Emshoimer  f.  New  Orleans,  (1902)  188  V. 
S.  33,  22  8.  Ct.  770,  46  U.  S.  (L.  ed.)  1042, 
as  to  federal  jurisdiction  for  diverse  citizen- 
ship. 

U.  8.  r.  Nichols,  (1902)  186  U.  8.  298,  22 
8.  Ct.  918,  46  U.  S.  (L.  ed.)  1173,  as  to 
dutiable  classification  of  certain  articles. 

Good  Shot  t\  U.  8.,  (1900)  179  U.  8.  87,  21 
8.  Ct.  33,  45  U.  8.  (L.  ed.)  101,  as  to  juris- 
diction of  the  Circuit  Court  of  Appeals. 

Baggs  r.  Martin,  (1900)  179  U.  S.  200,  21 
8.  Ct.  109,  45  U.  S.  (L.  ed.)  155,  and  Oabte- 
nian  r.  Peoria,  etc.,  R.  Co.,  (1900)  179  U.  S. 
336,  21  S.  Ct.  171,  45  U.  S.  (L.  ed.)  220,  as  to 
jurisdiction  by  removal. 

Rothschild  v.  U.  8.,  (1900)  179  U.  S.  403. 
21  S.  Ct.  197,  45  U.  8.  (L.  ed.)  277,  as  to 
dutiabilitv  of  certain  tobacco. 

WilkPs^Countv  t\  Coler,  (1901)  180  U.  S. 
606,  21  S.  Ct.  468,  46  U.  8.  (L.  ed.)  642,  as  to 
the  rights  of  holders  of  county  bonds. 

Treat  t?.  White,  (1901)  181  U.  8.  264,  21 
8.  Ct.  611,  46  U.  8.  (L.  ed.)  863,  as  to  stamp 
tax  under  War  Revenue  Act  of  1R08. 

Huus  1'.  New  York,  etc.,  Steamship  Co., 
(1901)  182  U.  S.  392,  21  S.  Ct.  827,  45  U.  S. 
(L.  ed.)  1146,  exemption  from  state  pilotage 
^aws. 

Homer  Ramsdell  Transp.  Co.  v.  La  Com- 
pagnie  G^n^rale  Transatlantique,  (1901)  182 
U.  8.  406,  21  S.  Ct.  831,  45  U.  S.  (L.  ed.) 
1166,  as  to  liability  for  negligence  of  com- 
pulsory pilot. 

New  England  R,  Co,  v\  Conrojr,  (1809)  175 
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U.  S.  323,  20  S.  Gt.  85,  44  U.  S.  (L.  ed.)  181, 
as  to  who  are  fellow  aervanU. 
TulliB  V,  Lake  Erie,  etc.,  R.  Co.,   (1899) 

175  U.  S.  348,  20  S.  Gt.  136,  44  U.  S.  (L.  ed.) 
192,  as  to  oonstitationality  of  a  state  statute. 

BaltimoTe,  etc.,  R.  Co.  v.  Voigt,    (1900) 

176  U.  S.  498,  20  S.  Ct.  385,  44  U.  S.  (L.  ed.) 
560,  as  to  whether  express  messenger  is  a  pas- 
senser. 

Camden,  etc.,  R.  Co.  t?.  Stetson,  (1900)  177 
U.  8.  172,  20  8.  Ct.  617,  44  U.  8.  (L.  ed.)  721, 
as  to  power  to  order  surgieal  examination  of 
party. 

Crawford  9.  HubbeU,  (1900)  177  U.  S.  419, 
20  8.  Ct.  701,  44  U.  8.  (L.  ed.)  829,  war  reve- 
nue stamp  tax  on  express  company's  receipt. 

Cincinnati,  etc.,  R.  Co.  r.  Thiebaud,  (1900) 

177  U.  8.  615,  20  8.  Ct.  822,  44  U.  8.  (L.  ed.) 
911,  as  to  jurisdiction  of  Circuit  Court  of  Ap- 
peals. 

The  6.  R.  Booth,  (1898)  171  U.  S.  450,  19 
8.  Ct  9,  43  U.  8.  (L.  ed.)  234,  ''accident  of 
naTigation  **  within  bill  of  lading  exception. 

U.  8.  V,  Harsha,  (1899)  172  U.  8.  567,  19 
8.  Ct.  294,  43  U.  8.  (L.  ed.)  556,  as  to  ju- 
risdiction of  Circuit  Court  of  Appeals  and 
other  questions. 

Hoeninghaus  t?.  U.  8.,  (1899)  172  U.  8. 
622,  19  8.  Ct.  305,  43  U.  8.  (L.  ed.)  576,  re- 
latiiur  to  customs  duties. 

Baltimore,  etc.,  R.  Co.  v,  Joy,  (1899)  173 
17.  8.  226, 19  8.  Ct.  387,  43  U.  8.  (L.  ed.)  677, 
abatement  and  revivor,  and  removal  of  causes. 

U.  8.  r.  Johnson,  (1890)  173  U.  8.  363,  19 
S.  Ct.  427,  43  U.  8.  (L.  ed.)7dl,  district  at- 
torney, extra  compensation. 

Cooper  V.  Newell,  (1899)  173  U.  8.  555,  19 
S.  Ct.  506,  43  U.  8.  (L.  ed.)  808,  collateral 
attack  on  judgment. 

Security  Trust  Co.  v.  Dodd,  (1899)  173  U. 
S.  624,  19  8.  Ct.  545,  43  U.  8.  (L.  ed.)  835, 
extraterritorial  force  of  state  insolvency 
laws. 

McDonald  v,  Williams,  (1899)  174  U.  8. 
397,  19  8.  Ct.  743,  43  U.  8.  (L.  ed.)  1022, 
recovery  of  dividends  by  national  bank  re- 
ceiver. 

U.  S.  V,  Qoldenberg,  (1897)  168  U.  8.  95, 
18  8.  Ct.  3,  42  U.  8.  (L.  ed.)  394,  and  U.  8. 
V,  Passavant,  (1898)  169  U.  8.  16,  18  8.  Ct. 
219,  42  U.  8.  (L.  ed.)  644,  relating  to  customs 
duties. 

Highland  Ave.,  etc.,  R.  Co.  r.  Columbian 
Equipment  Co.,  (1898)  168  U.  8.  627,  18  8. 
Ct.  240,  42  U.  8.  (L.  ed.)  605,  jurisdiction  of 
Circuit  Court  of  Appeals. 

McHenry  v.  Alford,  (1898)  168  U.  8.  651, 
18  8.  Ct  242,  42  U.  8.  (L.  ed.)  614,  state 
taxation  of  railroads. 

McCormick  Harvesting  Mach.  Co.  r.  Ault- 
man-Miller  Co.,  (1898)  169  U.  8.  606,  18  S. 
Ct.  443,  42  U.  8.  (L.  ed.)  875,  patents,  re- 
issues. 

Barrow  Steamship  Co.  v,  Kane,  (1898)  170 
U.  8.  100,  18  8.  Ct  526,  42  U.  S.  (L.  ed.) 
964,  service  of  process  on  alien  corporation. 

The  John  6.  Stevens,  (1898)  170  U.  S.  113, 
18  8.  Ct.  544,  42  U.  8.  (L.  ed.)  969,  maritime 
liens. 

Fink  I?.  U.  8.,  (1898)  170  U.  S.  584,  18  S. 
Ct.  770.  42  U.  S.  (L.  ed.)  1153,  and  U.  S.  r. 
Salambier,    (1898)    170  U.  8.  621,  18  8.  Ct 


771,  42  U.  8.  (L.  ed.)  1167,  as  to  dutiable 
classifications. 

Flint  i\  Chrystall,  (1898)  171  U.  8.  187,  18 
S.  Ct  831,  43  U.  S.  (L.  ed.)  130,  Harter  Act, 
general  average. 

Del  Monte  Min.,  etc.,  Co.  v.  Last  Chance 
Min..  etc.,  Co.,  (1898)  171  U.  8.  55,  18  8.  Ct. 
895,  43  U.  S.  (L.  ed.)  72,  mines  and  mining. 

The  Valencia,  (1897)  165  U.  S.  264,  17  S. 
Ct.  323,  41  U.  S.  (L.  ed.)  710,  maritime 
liens. 

Philadelphia  Fourth  St.  Nat  Bank  r.  Yard- 
ley,  (1897)  165  U.  S.  634,  17  8.  Ct.  439,  41 
U.  S.  (L.  ed.)  855,  banks  and  banking. 

Barber  t?.  Pittsburgh,  etc.,  R.  Co.,   (1897) 

166  U.  S.  83,  17  S.  Ct  488,  41  U.  S.  (L.  ed.) 
925,  construction  of  will. 

Burden  Cent.  Sugar  Refining  Co.  t;.  Payne, 
(1897)  167  U.  8.  127,  17  S.  Ct  764,  42  U.  8. 
(L.  ed.)   105,  right  to  pledge  sugar  bounties. 

Compton  t?.  Jesup,  (1897)  167  U.  8.  1,  17 
8.  Ct.  795,  42  U.  S.  (L.  ed.)  55,  railroad  mort- 
gage foreclosure. 

Warner  r.  New  Orleans,  (1897)  167  U.  8. 
467,  17  S.  Ct  892,  42  U.  S.  (L.  ed.)  239, 
municipal  corporation  law. 

The  J.  P.  Donaldson,  (1897)  167  U.  S.  599, 
17  S.  Ct.  951,  42  U.  S.  (L.  ed.)  292,  "novel 
question  in  the  law  of  general  average." 

Shiver  t?.  U.  S.,  (1895)  159  U.  S.  491,  16 
S.  Ct.  54,  40  U.  8.  (L.  ed.)  231,  criminal  case, 
public  lands,  homestead  entries. 

McDowell  t?.  U.  S.,  (1896)  169  U.  8.  596,  16 
S.  a.  Ill,  40  U.  8.  (L.  ed.)  271,  act  of  judge 
de  facto, 

Folsom  V.  Township  Ninety-Six,  (1895)  159 
U.  S.  611,  16  8.  Ct.  174,  40  U.  S.  (L.  ed.) 
278,  validity  of  township  railroad  aid  bonds. 

Folsom  V,  U.  S.,  (1895)  160  U.  8.  121,  16 
8.  Ct  222,  40  U.  S.  (L.  ed.)  363,  a  criminal 
case,  jurisdiction  of  Circuit  Court  of  Ap- 
peals. 

Central  R.  Co.  r.  Keegan,  (1895)  160  U.  0. 
259,  16  S.  Ct  269,  40  U.  S.  (L.  ed.)  418,  fel- 
loiv  servants 

The  Coqui'tlam  v.  U.  8.,  (1896)  163  U.  8. 
346.  16  S.  Ct  1117,  41  U.  8.  (L.  ed.)  184,  ju- 
risaiction  of  Circuit  Court  of  Appeals. 

Graves  v.  Saline  County,  (1896)  161  U.  S. 
359,  16  S.  Ct  626,  40  U.  8.  (L.  ed.)  732,  and 
Evansville  v.  Dennett,  (1896)  161  U.  8.  434, 
16  S.  Ct.  613,  40  U.  8.  (L.  ed.)  760,  validity 
of  municipal  railroad  aid  bonds. 

St  Louis,  etc.,  R.  Co.  r.  James,  (1896)  161 
U.  S.  646,  16  S.  a.  621,  40  U.  S.  (L.  ed.) 
802,  diverse  citizenship  of  corporations. 

U.  S.  f .  Laws,  ( 1896)  163  U.  S.  258,  16  S. 
Ct  998,  41  U.  S.  (L.  ed.)  161,  a  criminal  case, 
alien  contract-labor  law. 

U.  S.  V.  Jahn,  (1894)  155  U.  S.  109,  16  S. 
Ct.  39,  39  U.  8.  (L.  ed.)  87,  question  of  juris- 
diction of  the  Circuit  Court. 

Pittsburgh,  etc.,  R.  Co.  v.  Keokuk,  etc., 
Bridge  Co.,  (1894)  155  U.  S.  166,  15  S.  Ct 
42,  39  U.  S.  (L.  ed.)  106,  contract  and 
lease. 

Bate  Refrigerating  O.  v.  Sulzberger, 
(1895)  157  U.  S.  1,  15  S.  Ct  508,  39  U.  S. 
(L.  ed.)  601,  patents,  expiration  with  foreign 
patents,  etc. 

Mexican  Nat  R.  Co.  v,  Davidson,    (1895) 

167  U.  S.  201,  15  S.  Ct  563,  39  U.  S.  (L.  ed.) 
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672,    federal    juriidiction   of   action    by    as- 
fliflmee* 

Morgan  r.  Potter,  (1896)  167  U.  S.  196,  16 
S.  Ct.  690,  39  U.  S.  (L.  ed.)  670,  federal  ju- 
risdiction of  suit  by  foreign  guardian. 

The  Beaconsfield,  (1896)  168  U.  S.  303,  16 
S.  Ct.  860,  39  U.  S.  (L.  ed.)  993,  collision  case, 
damages. 

U.  S.  t'.  Burr,  (1896)  159  U.  S.  78,  16  S. 
Ct.  1002,  40  U.  S.  (L.  ed.)  82,  customs 
duties. 

White  V.  Ewing,  (1896)  169  U.  S.  36,  16  S. 
Ct.  1018,  40  U.  S.  (L.  ed.)  67,  federal  juris- 
diction of  ancillary  suits. 

U.  S.  t?.  Jahn,  (1894)  166  U.  S.  109,  15  S. 
Ct.  39,  39  U.  S.  (L.  ed.)  87,  as  to  jurisdic- 
tion of  appeal  from  general  appraisers. 

U.  S.  t?.  Pridgeon,  (1894)  163  U.  S.  48.  14 
S.  Ct.  746,  38  U.  S.  (L.  ed.)  631,  habeas  cor- 
pus, ''Indian  country,"  etc. 

Northern  Pac.  R.  Co.  t?.  Clark,  (1894)  153 
U.  S.  252,  14  S.  Ct.  809,  38  U.  S.  (L.  ed.) 
706,  taxation  of  railroad  property,  railroad 
land  grants. 

New  Orleans  v.  Benjamin,  (1894)  163  U. 
S.  411,  14  S.  Ct.  906,  38  U.  S.  (L.  ed.)  764, 
jurisdiction  of  Circuit  Courts. 

Roberts  t?.  Lewis,  (1894)  153  U.  S.  367,  14 
S.  Ct.  946,  38  U.  S.  (L.  ed.)  747,  construction 
of  will. 

Smale  n,  Mitchell,  (1892)  143  U.  S.  99,  12 
8.  Ct.  363,  36  U.  S.  (L.  ed.)  90,  statutory  new 
trial  in  ejectment. 

Scott  v.  Armstrong,  (1892)  146  U.  S.  499. 
13  8.  Ct.  148,  36  U.  8.  (L.  ed.)  1059,  national 
banks,  insolvency,  etc. 

De  La  Vergne  Refrigerating  Mach.  Co.  v. 
Featherstone,  (1893)  147  U.  8.  209.  13  8.  Ct. 
283,  37  U.  8.  (L.  ed.)  138,  vaUdity  of  pat- 
ent. 

Sutliff  ».  Lake  County,  (1893)  147  U.  8. 
230,  13  8.  Ct.  318,  37  U.  8.  (L.  ed.)  146,  con- 
stitutional law,  county  bonds. 

Homer  v.  U.  8.,  (1893)  147  U.  8.  449,  13 
8.  Ct.  409,  37  U.  8.  (L.  ed.)  237,  criminal 
case,  postal  laws,  "  lottery." 

The  J.  E.  Rumbell,  (1893)  148  U.  8.  1, 
13  8.  Ct.  498,  37  U.  8.  (L.  ed.)  345,  mari- 
time liens. 

Texas,  etc.,  R.  Co.  (/.  Anderson,  (1893) 
149  U.  8.  237,  13  8.  Ct.  843,  37  U.  8.  (L.  ed.) 
717,  jurisdiction  of  Circuit  Court  of  Ap- 
peals. 

8igafus  p.  Porter,  (C.  C.  A.  1898)  84  Fed. 
430,  86  Fed.  689,  as  to  measure  of  damages, 
certified  "in  view  of  the  recent  opinion  in" 
a  case  in  the  Supreme  Court,  and  ''  apparent 
conflict  of  authorities." 

Sun  Printing,  etc.,  Assoc,  t?.  Edwards, 
(1903)  121  Fed.  826,  68  C.  C.  A.  162,  question 
of  jurisdiction  of  Circuit  Court. 

After  a  decision  in  the  case  a  question  will 
not  be  certified.  Certification  at  that  stage 
would  be  impertinent  and  unlawful,  since 
there  could  then  be  no  desire  for  instructions 
for  a  ''proper  decision"  in  the  language  of 
the  statute.  Dickinson  t?.  U.  S.,  (C.  C.  A. 
1909)  174  Fed.  808,  where  the  court  said: 
"We  have  refused  to  certify  under  circum- 
stances like  those  at  bar;  and  our  refusal  so 
to  do  seems  justified  and  perhaps  required, 
by  the  expressions  in  Columbus  Watch  Co.  v. 


Robbins,   (1893)    148  U.  8.  266,  269,  270,  13 
8.  Ct.  694,  37  U.  8.  (L.  ed.)  446." 

"  Questions  should  not  be  certified  after  the 
case  has  been  decided.  Louisville,  etc.,  R. 
Co.  t*.  Pope,  (1896)  74  Fed.  1,  20  C.  G.  A. 
263;  Andrews  17.  National  Foundry,  etc.. 
Works,  (1897)  77  Fed.  774,  23  C.  C.  A.  464." 
Cella  t?.  Brown,  (C.  C.  A.  1906)  144  Fed.  742. 
The  remedy  at  that  stage  is  by  petition  to 
the  Supreme  Court  for  a  writ  of  certiorari,  as 
was  pointed  out  in  Andrews  v.  National 
Foundry,  etc..  Works,  (C.  C.  A.  1897)  77 
Fed.  774.  As  to  petition  for  certiorari,  see 
in/ro^  VII.,  this  note. 

But  a  judgmerU  may  he  vacated  and  a  ques- 
tion then  certified,  as  was  done,  according  to 
Mr.  Justice  Gray's  statement,  in  Wall  v.  Cox, 
(1901)  181  U.  8.  244,  246,  21  8.  Ct.  642,  46 
U.  8.  (L.  ed.)  845.  In  German  Ins.  Co.  v. 
Heame,  (C.  C.  A.  1902)  118  Fed.  134,  there 
was  a  motion  for  certificate  after  judgment 
and  the  court  said:  "If  the  motion  is  to  be 
treated  as  an  application  to  rehear  the  cases, 
and,  pending  the  rehearing,  if  this  should  be 
granted,  to  certify  a  question  or  proposition 
to  the  Supreme  Court,  we  are  equally  without 
authority  to  grant  such  a  request,  because  we 
cannot  truthfully  declare  that  the  question, 
or  proposition  of  law  that  underlies  the  judg- 
ments recently  entered  in  this  court,  but  is 
believed  by  the  defendant  in  error  to  have 
been  wrongly  decided,  is  a  question  or  propo- 
sition  concerning  which  we  desire  the  instruc- 
tion of  the  Supreme  Court  in  order  that  we 
may  properly  determine  it.  The  Circuit 
Court  of  Appeals  was  unanimous  in  its  opin- 
ion, and  none  of  the  judges  who  then  consti- 
tuted the  court  considered  then,  or  now  con- 
siders, that  the.  point  in  controversy  was  so 
doubtful  that  instruction  thereon  should  be 
asked  from  the  ultimate  tribunal.  Of  course, 
our  conclusion  may  have  been  erroneous,  but, 
so  long  as  we  believe  in  its  soundness,  we 
cannot  properly  give  the  certificate  required 
by  the  Act.  Columbus  Watch  Co.  v.  Robbins, 
(1893)  148  U.  8.  266,  13  8.  Ct.  694,  37  U.  8. 
(L.  ed.)  446."  See  also  Andrews  v.  National 
Foundry,  etc.,  Works,  (C.  C.  A.  1897)  77  Fed. 
774. 

One  or  more  queetions  out  of  many  arising 
in  the  case  may  be  certified,  the  court  mean- 
while deciding  the  questions  upon  which  it 
desires  no  instructions  and  placing  its  opinion 
on  file,  "and,  when  instructions  are  received 
as  to  the  question  certified,  the  cause  will 
be  finally  disposed  of."  Sigafus  v.  Porter, 
(C.  C.  A.  1898)  84  Fed.  430.  See  also  the 
statement  preceding  the  opinion  of  the  court 
in  The  Delaware,  (1896)  161  U.  S.  469,  16  8. 
Ct.  516,  40  U.  8.  (L.  ed.)  771. 

Certifying  the  entire  case.  —  This  cannot 
be  done,  even  if  the  case  be  divided  into  sev- 
eral points.  Baltimore,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Ck)mmission,  (1909)  215  U. 
8.  216,  30  8.  Ct.  86,  54  U.  8.  (L.  ed.)  164; 
Southern  Pac.  Co.  17.  Interstate  Commerce 
Commission,  (1909)  215  U.  S.  226,  30  8.  Ct. 
89,  64  U.  S.  (L.  ed.)  169;  Chicago,  etc,  R. 
Co.  V.  Williams,  (1909)  214  U.  8.  492,  29  8. 
Ct.  514,  63  U.  S.  (L.  ed.)  1058,  where  Mr. 
Justice  Holmes,  dissenting  with  two  other 
justices,  said:  "It  is  no  objection  to  a  ques- 
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tion  of  law  that  the  case  turns  upon  it.  That 
is  the  best  of  reasons  for  propounding  it.  The 
only  objection  is  not  to  deciding  the  case 
here,  but  to  putting  questions  that  turn  upon 
conclusions  from  evidence,  or  that  present  a 
general  statement  and  ask  a  judgment  with 
regard  to  unspecified  questions  of  law." 

A  "  case  "  or  "  judgment "  cannot  be  certi- 
fied, but  only  "questions,"  etc.,  as  expressed 
ill  the  statute.  German  Ins.  Co.  t?.  Heame, 
•  (C.  C.  A.  1902)   118  Fed.  134. 

The  questions  must  present  distinct  points 
or  propositions  of  law,  and  not  require  the 
Supreme  Court  to  search  the  entire  record 
and  in  eflfect  determine  whether  the  judgment 
of  the  trial  court  should  be  affirmed  of  re- 
versed. Felsenheld  p.  U.  S.,  (1902)  186  U.  S. 
126,  22  S.  Ct.  740,  46  U.  S.  (L.  cd.)  1085. 

"  So  far  as  the  second  question  is  concerned, 
it  does  not  propound  a  distinct  issue  of  law, 
but,  in  effect,  calls  for  a  decision  of  the 
whole  case,  and  therefore  need  not  be  an- 
Bwered.  Chicago,  etc.,  R.  Co.  v.  Williams^ 
(1907)  206  U.  S.  444,  27  S.  Ct.  559,  51  U.  S. 
(L.  ed.)  875,  878,  and  cases  cited."  Jahn  v. 
The  Folmina,  (1909)  212  U.  S.  354,  15  Ann. 
Cas.  748,  29  S.  Ct.  363,  53  U.  S.  (L.  ed.) 
546. 

"Upon  this  state  of  facts  can  plaintiffs 
maintain  an  action  against  defendants  under 
flection  7  of  the  Anti-Trust  Act  of  July  2, 
18907  "  was  the  question  certified  in  Loewe  v. 
Lawlor,  (1908)  208  U.  S.  274,  13  Ann.  Cas. 
815,  28  S.  Ct.  301,  52  U.  S.  (L.  ed.)  488.  Be- 
fore hearing  on  the  certificate  a  certiorari 
was  granted  to  bring  up  the  whole  record,  and 
the  case  was  decided  thereon. 

In  Hallowell  t?.  U.  S.,  (1908)  209  U.  S.  101, 
28  S.  Ct.  498,  52  U.  S.  (L.  ed.)  702,  where  the 
certificate  was  "  dismissed  because  not  in  con- 
formity to  the  statute,"  the  court  said :  **  The 
certificate  in  the  present  case  is  objectionable 
upon  the  ground  that  it  does  not  set  forth 
propositions  of  law,  clearly  stated,  which  may 
be  answered  without  reference  to  all  the  facts, 
but  mixed  questions  of  law  and  fact  which 
require  us  to  construe  various  Acts  of  Con- 
{^ess,  and,  in  the  light  of  all  the  testimony 
m  the  case,  determine  whether  the  accused 
could  be  held  guilty  of  any  offense  legally 
punishable  by  the  United  States.  It  is  as  if 
the  court  were  asked  what,  upon  the  whole 
case  as  sent  up,  should  have  been  the  verdict 
and  judgment  in  the  trial  court." 

"The  present  certificate  brings  to  us  a 
question  of  mixed  law  and  fact;  and,  sub- 
stantially, all  the  circumstances  connected 
with  the  issue  to  be  determined.  It  does  not 
present  a  distinct  point  of  law,  clearly  stated, 
which  can  be  decided  without  passing  upon 
the  weight  or  effect  of  all  the  evidence  out  of 
which  the  question  arises."  Chicago,  etc.,  R. 
Co.  V.  Williams,  (1907)  205  U.  S.  444,  27  S. 
Ct.  659,  61  U.  S.  (L.  ed.)  875,  dismissing  the 
certificate. 

Separate  points.  —  A  question  •  containing 
"more  than  a  single  question  or  proposition 
of  law  "  was,  for  that  reason,  not  answered 
in  Quinlan  r.  Green  County,  (1907)  205  U. 
S.  410,  27  S.  Ct.  505,  51  U.  S.  (L.  ed.)  860. 

A  ptetition  for  certification  of  a  question 
oeems  to  be  i  proper  proceeding  if  the  court 


does  not  act  of  its  own  motion.  See  Cella  v. 
Brown,  (C.  C.  A.  1906)  144  Fed.  742;  Dick- 
inson v.  U.  S.,  (C.  C.  A.  1909)   174  Fed.  808. 

But  in  Andrews  t*.  National  Foundry,  etc., 
Works,  (C.  C.  A.  1897)  77  Fed.  774,  the 
court  said  questions  are  certified  "only  upon 
our  own  motion,"  dting  Louisville,  etc.,  R, 
Co.  V,  Pope,  (1896)  74  Fed.  1,  20  C.  C.  A. 
253. 

And  in*  Cella  y.  Brown,  (C.  C.  A.  1906) 
144  Fed.  742,  the  court  said,  quoting  from 
Louisville,  N.  A.  &  C.  Ry.  Co.  r.  Pope,  74 
Fed.  1 :  "  Whether  a  question  should  be 
certified  rests  within  the  discretion  of  the 
court,  but  it  is  not  a  discretion  the  exer- 
cise of  which  may  be  invoked  by  a  party 
as  of  right.  The  certification  is  for  the  in- 
struction of  the  court  upon  doubtful  ques- 
tions; and  while  in  cases  of  magnitude  and 
upon  intricate  and  doubtful  questions  of  law 
the  court  upon  the  argument  may  perhaps 
properly  indulge  the  suggestion  of  counsel 
of  the  desirability  of  the  advice  and  instruc- 
tion of  the  Supreme  Court,  we  are  compelled 
to  say  that  this  formal  motion  is  not  con- 
formable to  correct  practice.  ...  It  may  be 
that  upon  the  argument  of  the  cause  upon  its 
merits  some  question  may  be  raised  which, 
upon  consultation,  the  judges  may  deem 
proper  to  certify.  .  .  .  We  must  decline  at 
this  time  to  entertain  the  motion,  or  to  recog- 
nize the  right  of  a  party  to  challenge  our 
judgment  upon  the  propriety  of  so  doing  in 
advance  of  the  argument  of  the  case  upon 
its  merits." 

Form  and  frame  of  certificate.  —  See  also 
cases  cited  under  section  25d  of  the  Bank- 
ruptcy Act  of  1898,  ante,  vol.  1,  p.  641,  of 
this  Supplement. 

Supreme  Court  rule  37  provides  that 
"where  ...  a  Circuit  Court  of  Appeals 
shall  certify  to  this  court  a  question  or 
proposition  of  law  concerning  which  it  desires 
the  instruction  of  this  court  for  its  proper 
decision,  the  certificate  shall  contain  a  proper 
statement  of  the  facts  on  which  such  question 
or  proposition  of  law  arises."  The  phrase- 
ology of  this  clause  *'  indicates  that  it  is  the 
fundamental  facts  that  are  to  be  stated,  not 
the  evidential  facts  from  which  the  funda- 
mental facts  are  found."  Sigafus  v.  Porter, 
(C.  C.  A.  1898)  85  Fed.  689. 

In  American  Land  Co.  t?.  Zeiss,  (1911)  219 
U.  S.  47,  31  S.  Ct.  200,  55  U.  S.  (L.  ed.)  82, 
where  the  certificate  is  quoted,  it  was  held 
sufficient,  considered  as  a  whole,  as  against 
the  objections:  "  First,  becauRe  the  certificate 
on  its  face  indicates  that  the  court  below  was 
not  in  a  state  of  mind  which  required  the  in- 
struction of  this  court,  but  was  merely  de- 
sirous of  provoking  a  direct  decision  by  this 
court,  to  avoid  the  delay  and  the  public  in- 
convenience which  otherwise  might  result. 
Second,  because  the  certificate  is  so  broad  as 
simply  to  refer  the  whole  case  to  this  court 
for  decision,  instead  of  presenting  definite 
propositions  of  law  for  solution." 

In  a  case  where  the  court  answered  ques- 
tions to  some  extent,  it  alluded  to  other 
"  matters  about  which  we  do  not  feel  disposed 
to  express  an  opinion  under  the  very  general 
and   indefinite   questions   certified."     Wilkes 
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County  v.  Cokr,  (1901)  180  U.  S.  506,  21  S. 
Ct.  458,  45  U.  S.   (L.  ed.)  642. 

In  Wilkes  County  t?.  Coler,  (1901)  180  U. 
S.  506,  21  S.  Ct.  458,  45  U.  S.  (L.  ed.)  642, 
the  court  considered  a  point,  although  it  was 
"not  specifically  embraced  in  either  of  the 
certified  questions,"  because  of  its  close  con- 
nection with  a  question  certified. 

In  New  England  R.  Co.  t?.  Conroy,  (1899) 
175  U.  S.  323,  20  S.  Ct.  85,  44  U.  S.  (L.  ed.) 
181,  where  the  certificate  is  set  forth,  "  it 
may  be  doubted  whether  the  questions  of  law 
presented  to  us  are  really  raisjed  by  the  facts 
as  certified,"  said  the  court.  ''However, 
waiving  these  suggestions,"  the  court  pro- 
ceeded to  answer. 

Ceriificatea  dismissed  as  insufficient  are 
quoted  in  Columbus  Watch  Co.  v.  Bobbins, 
(1893)  148  U.  S.  266,  13  S.  Ct.  594,  37  U.  S. 
(L.  ed.)  445;  Cross  v.  Evans,  (1897)  167  U. 
S.  60,  17  8.  Ct.  733,  42  U.  S.  (L.  ed.)  77; 
Hallowell  r.  U.  S.,  (1908)  209  U.  S.  101,  28 
S.  Ct.  498,  52  U.  S.  (L.  ed.)  702;  Chicago, 
etc.,  R.  O.  V,  Williams,  (1909)  214  U.  S.  492, 
29  S.  Ct.  514,  53  U.  S.  (L.  ed.)  1058,  (1907) 
205  U.  8.  444,  27  S.  Ct.  559,  51  U.  S.  (L.  ed.) 
876. 

Questions  not  answered  because  objection- 
able  in  form  are  quoted  in  McHenry  v,  Al- 
ford,  (1898)  168  U.  S.  651,  18  S.  Ct.  242,  42 
U.  S.  (L.  ed.y  614;  Del  Monte  Min.,  etc.,  Co. 
V,  Last  Chance  Min.,  etc.,  Co.,  (1898)  171  U. 
S.  55,  18  S.  Ct.  895,  43  U.  S.  (L.  ed.)  72; 
Quinlan  v,  Oreen  County,  (1907)  205  U.  S. 
410,  27  S.  Ct.  505,  51  U.  S.  (L.  ed.)  860. 

Certificates  pronounced  defective  in  part 
are  quoted  in  full  in  Warner  v.  New  Orleans, 
(1897)  167  U.  8.  467,  17  S.  Ct.  892,  42  U.  8. 
(L.  ed.)  239;  Emsheimer  v.  New  Orleans, 
(1902)  186  U.  8.  33,  22  8.  Ct.  770,  46  U.  8. 
(L.  ed.)   1042. 

Other  certificates  quoted,  —  In  nearly  all 
the  cases  cited  in  this  note,  at  least  a  part  of 
the  certificate  is  quoted.  In  the  following  it 
is  quoted  in  full  or  substantially  in  fUll: 
De  La  Vergne  Refrigerating  Mach.  (Do.  v* 
Featherstone,  (1893)  147  U.  8.  209,  13  8.  Ct. 
283,  37  U.  8.  (L.  ed.)  138;  New  Orleans  v. 
Benjamin,  (1894)  153  U.  8.  411,  14  8.  Ct.  905, 
38  U.  8.  (L.  ed.)  764;  The  Beaoonsfield, 
(1895)  158  U.  8.  303,  15  8.  Ct.  860,  39  U.  8. 
(L.  ed.)  993;  Folsom  v.  U.  8.,  (1895)  160  U. 
8.  121,  16  8.  Ct.  222,  40  U.  8.  (L.  ed.)  363; 
Compton  V,  Jesup,  (1897)  167  U.  8.  1,  17 
8.  Ct.  795,  42  U.  8.  (L.  ed.)  56;  U.  8.  V. 
Passavant,  (1898)  169  U.  8.  16,  18  8.  Ct.  219, 
42  U.  8.  (L.  ed.)  644;  Fink  v,  U.  8.,  (1898) 
170  U.  8.  584,  18  8.  Ct.  770,  42  U.  8.  (L.  ed.) 
1153;  U.  8.  V.  Harsha,  (1899)  172  U.  8.  567, 
19  8.  Ct.  294,  43  U.  8.  (L.  ed.)  556;  Tullis 
V.  Lake  Erie,  etc.,  R.  Co.,  (1899)  175  U.  8. 
348,  20  8.  Ct.  136,  44  U.  8.  (L.  ed.)  192;  Bal- 
timore, etc.,  R.  Co.  f?.  Voight,  (1900)  176  IT. 
8.  498,  20  8.  Ct.  385,  44  U.  S.  (L.  ed.)  560; 
Cincinnati,  etc.,  R.  Co.  r.  Thiebaud,  (1900) 
177  U.  8.  615,  20  S.  Ct.  822,  44  U.  8.  (L.  ed.) 
91 1 ;  Homer  Ramsdell  Transp.  Co.  r.  La  Com- 
pagnie  GCm^rale  Transatl antique,  (1901)  182 
U.  8.  406,  21  S.  Ct.  831,  46  U.  8.  (L.  ed.) 
1156;  Woodworth  r.  Northwestern  Mut.  L. 
Ins.  Co.,  (1902)  185  U.  S.  354,  22  8.  Ct.  676, 
46  U.  S.  (L.  ed.)  945;  Evans  t;.  Nellis,  (1902) 


187  U.  8.  271,  23  8.  Ct.  74,  47  U.  8.  (L.  ed.) 
173;  Hanks  Dental  Assoc.  t\  International 
Tooth  Crown  Co.,  (1904)  194  U.  8.  303,  24 
8.  Ct.  700,  48  U.  8.  (L.  ed.)  089;  Sun  Print- 
ing, etc.,  Assoc.  V,  Edwards,  (1904)  194  U. 
8.  377,  24  8.  Ct.  696,  48  U.  8.  (L.  ed.)  1027; 
International-  Postal    Supply   Co.   v.   Bruce, 

(1904)  194  U.  8.  601,  24  8.  Ct  820,  48  U.  8. 

(L.  ed.)  1134;  Union  Stock  Yards  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (1905)  196  U.  S.  217,  2 
Ann.  Cas.  525,  25  8.  Ct.  226,  49  U.  8.  (L.  ed.) 
453;  Vanderbilt  v,  Eidman,  (1905)  196  U.  8. 
480,  26  S.  Ct.  331,  49  U.  8.  (L.  ed.)  563;  U. 
8.  r.  Montana  Lumber,  etc.,  Co.,  (1905)  196 
U.  8.  573,  25  S.  Ct.  367,  49  U.  S.  (L.  ed.) 
604;   Alabama  G.   8.   R.  Co.   r.   Thompson, 

(1906)  200  U.  8.  206,  26  8.  Ct.  161,  60  U.  8. 
(L.  ed.)  441;  St.  Louis  Dressed  Beef,  etc., 
Co.  V.  Maryland  Casualty  Co.,  (1906)  201 
U.  8.  173,  26  8.  Ct.  400,  60  U.  8.  (L.  ed.) 
712;   Mason  City,  etc.,   R.  Co.  v.  Boynton, 

(1907)  204  U.  8.  570,  27  8.  Ct.  321,  51  U.  S. 
(L.  ed.)  629;  Polk  v.  Mutual  Reserve  Fund 
L.  Assoc.,  (1907)  207  U.  8.  310,  28  8.  Ct.  66, 
52  U.  8.  (L.  ed.)  222;  U.  8.  v.  A.  Graf  Dis- 
tilling Co.,  (1908)  208  U.  8.  198,  28  8.  Ct. 
266,  52  U.  8.  (L.  ed.)  462;  Delaware,  etc.,  Co. 
V.  Albany,  etc.,  R.  Co.,  (1909)  213  U.  8.  435, 
29  8.  Ct.  540,  53  U.  8.  (L.  ed.)  862;  Hills  v. 
Hoover,  (1911)  220  U.  8.  329,  31  8.  Ct.  402, 
56  U.  8.  (L.  ed.)  486;  Halk>well  v,  U.  8., 
(1911)  221  U.  8.  317,  31  8.  Ct.  687,  66  U.  8. 
(L.  ed.)  760. 

"  The  form  of  this  certificate  has  been  oriti- 
oised,  but  we  think  it  sufficiently  stat^  both 
the  question  and  the  desire  of  tnat  court  for 
the  instruction  of  this  court  that  it  may 
make  a  j^roper  decisipn.  It  conforms  in  sub- 
stance with  the  statute,  and  finds  preoedenoe 
in  a  number  of  instances  in  matter  of  form." 
Hertz  V,  Woodman,  (1910)  218  U.  8.  206,  30 
8.  Ct.  621,  54  U.  8.  (L.  ed.)  1001,  citing  as 
cases  containing  such  precedents,  U.  B.  v. 
Pridgeon,  (1894)  163  U.  8.  48,  14  8.  Ct  746, 
38  U.  8.  (L.  ed.)  631;  Helwig  v.  U.  8.,^ 
(1903)  188  U.  8.  606,  23  8.  Ct.  427,  47  U.  8. 
(L.  ed.)  614,  and  U.  8.  v.  Ju  Toy,  (1906)  198 
U.  8.  263,  25  8.  Ct.  644,  49  U.  8.  (L.  ed.) 
1040. 

Amendment  of  certificate.  —  The  oertificate 
was  amended  at  the  suggestion  of  both  par- 
ties, and  by  order  of  the  Circuit  Court  of  Ap- 
peals, before  transmission  to  the  Supreme 
Court,  in  Barber  v,  Pittsburgh,  etc.,  R.  Co., 
(1897)  166  U.  8.  83,  17  8.  Ct.  488,  41  U.  S. 
(L.  ed.)  925.  A  motion  to  amend  by  incor- 
porating specified  parts  of  the  evidence,  etc., 
was  denied  in  Sigafus  v.  Porter,  (C.  C.  A. 
1898)  86  Fed.  689,  as  "we  find  no  funda- 
mental fact  in  the  proposed  amendment  not 
already  included  in  our  statement." 

A  fact  deemed  material  by  the  parties  and 
in  the  record,  but  not  stated  in  the  certificate, 
may  be  stipulated  into  it  upon  the  argument 
in  the  Supreme  Court  as  in  Pennsylvania 
Lumbermen's    Mut.    F.    Ins.    Co.    v,    Meyer, 

(1905)  197  U.  8.  407,  26  8.  Ct.  483,  49  U.  S. 
(L.  ed.)   810. 

Facts  stated  in  certificate  as  comtitittiiic 
law  of  the  case.  —  Where  facts  have  been 
found  and  stated  to  the  Supreme  Court  as  the 
basis  for  asking  its  instructions,  tiie  C^ieuit 
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Court  of  Appeals  will  not,  after  such  instruc- 
tions have  been  obtained,  re-examine  upon  the 
identical  evidence  already  considered  contro- 
verted questions  of  fact  which  have  been  ad- 
visedly determined.  The  Folmina,  (G.  C.  A. 
1900)  173  Fed.  615,  the  court  saying,  how- 
ever: "We  do  not  now  determine  whether 
in  a  case  where  it  clearly  appears  that  a 
statement  of  fact  accompanying  a  question 
certified  to  the  Supreme  Court  was  made 
through  mistake  or  inadvertence,  or  in  a  case 
where  new  evidence  has  been  received  subse- 
quently to  the  making  of  such  statement,  this 
court  would  have  power  to  change  the  facts 
so  found  after  the  Supreme  Court  has  an- 
swered the  question,  and  render  its  decision 
upon  the  basis  of  the  altered  facts." 

Secertificatiim  of  quettiona.  —  In  Chicago, 
ete.,  R.  Co.  v.  Williams,  (1907)  205  U.  S. 
444,  27  S.  Ct.  559,  51  U.  S.  (L.  ed.)  875,  a 
certificate  was  dismissed  without  answer  be- 
cause of  its  imperfect  form;  whereupon  an- 
other certificate  was  sent  up  and  dismissed 
because  it  was  still  imperfect  (three  justioea 
dissenting) . 

A  certificate  was  dismissed  for  informality 
in  Hallowell  v.  U.  S.,  (1908)  209  U.  S.  101, 
28  S.  Ct  498,  52  U.  S.  (L.  ed.)  702,  but 
again  sent  up  in  satisfactory  form  in  Hallo- 
well  r.  U.  S.,  (1911)  221  U.  S.  317,  81  S.  Ct 
587,  55  U.  S.  (L.  ed.)  750. 

There  seems  to  have  been  an  abortive  cer- 
tification prior  to  the  final  one  in  Northern 
Pac.  R.  Co.  V.  Clark,  (1894)  153  U.  S.  252, 
14  S.  Ct.  809,  38  U.  S.  (L*.  ed.)  706. 

Answer  to  questions.  —  Questions  pro- 
pounded must  be  answered  in  reference  to 
the  actual  case  and  in  view  of  the  facts 
stated.  Hills  9.  Hoover,  (1911)  220  U.  S. 
329,  31  S.  Ct.  402,  65  U.  S.  (L.  ed.)  486. 

''Wliole  record  and  cause"  brought  up  — 
Certiorari,  —  As  far  as  appears  in  the  re- 
ported cases,  certiorari  is  inv8,riably  used  for 
the  purpose  of  requiring  the  whole  record  and 
cause  to  be  sent  up  under  this  section. 

In  The  Delaware,  (1896)  161  U.  S.  459, 
16  S.  Ct.  516,  40  U.  S.  (L.  ed.)  771,  a  colli- 
sion case  involving  construction  of  the  Harter 
Act,  the  Circuit  Court  of  Appeals  affirmed 
a  decree  of  the  District  Court  in  part  and 
certified  to  the  Supreme  Court  certain  ques- 
tions remaining,  and  the  certificate  was  dock- 
eted as  a  separate  cause.  The  appellant 
thereupon  applied  for  and  was  granted  a 
writ  of  certiorari  to  bring  up  the  whole  rec- 
ord. 

In  Loewe  v.  Lawlor,  (1908)  208  U.  S.  274, 
13  Ann.  Cas.  815,  28  S.  Ct  301,  52  U.  S.  (L. 
ed. )  488,  "  after  the  case  on  certificate  had 
been  docketed  here,  plaintiffs  in  error  applied, 
and  defendants  in  error  joined  in  the  applica- 
tion, to  this  court  to  require  the  whole  record 
and  cause  to  be  sent  up  for  its  consideration. 
The  application  was  granted,"  etc 

In  Brunswick  Terminal  (^o.  v.  Baltimore 
Nat  Bank,  (1904)  192  U.  S.  386,  24  S.  Ct 
314,  48  U.  S.  (L.  ed.)  491,  the  Circuit  Court 
of  Appeals  certified  certain  questions,  and 
"  after  full  argument  on  the  merits  this  court 
required  the  whole  record  and  cause  to  be 
sent  up  for  consideration."  See  also  U.  S.  v. 
Northern  Pac.  R.  Co.,  (1904)  193  U.  S.  1, 
24  S.  Ct.  330,  48  U.  S.  (L.  ed.)  593. 


The  application  for  certiorari  will  be  de- 
nied if  it  is  evident  that  the  Circuit  Court 
of  Appeals  did  not  have  jurisdiction  of  the 
case.  Good  Shot  t\  U.  S.,  (1900)  179  U.  S. 
87,  21  S.  Ct  33,  46  U.  S.  (L.  ed.)  101. 

Supreme  Court  Rule  37  provides  that  when 
a  question  is  certified,  **  if  application  is 
thereupon  made  to  this  court  that  the  whole 
record  and  cause  may  be  sent  up  to  it  for  its 
consideration,  the  party  making  such  applica- 
tion shall,  as  a  part  thereof,  furnish  this 
court  with  a  certified  copy  of  the  whole  of 
said  record." 

Cases  where  the  whole  record  was  brought 
up  under  this  section  are  as  follows: 

Sigafus  V.  Porter,  (1900)  179  U.  S.  116, 
21  S.  Ct  34,  45  U.  S.  (L.  ed.)  113,  damages 
for  deceit,  two  justices  dissenting;  certiorari 
issued  after  the  case  was  argued  and  sub- 
mitted on  the  certificate; 

Bedford  r.  Eastern  Bldg.,  etc.,  Assoc., 
(1901)  181  U.  S.  227,  21  S.  Ct  597,  45  U.  S. 
(L.  ed.)  834,  building  and  loan  associations; 

Hopkins  v.  U.  S.,  (1898)  171  U.  S.  578,  10 
S.  Ct.  40,  43  U.  S.  (L.  ed.)  290,  and  Anderson 
f?.  U.  S.,  (1898)  171  U.  S.  604,  19  S.  Ct.  50, 
43  U.  S.  (L.  ed.)  300,  construction  of  Anti- 
trust Act  of  1890; 

U.  S.  V.  Ranlett,  (1898)  172  U.  S.  133,  19 
S.  Ct.  114,  43  U.  S.  (L.  ed.)  393,  as  to  free 
and  dutiable  goods; 

Shaw  V,  Keflogg,  (1898)  170  U.  S.  312,  18 
S.  Ct  632,  42  V.  B,  (L.  ed.)  1060,  public 
lands,  mineral  grants; 

Northern  Pac.  R.  Co.  v.  Walker,  (1893) 
148  U.  S.  391,  13  S.  Ct.  650,  37  U.  S.  (L.  ed.) 
494,  ''argument  having  b^n  had  upon  the 
certificate,  we  directed  a  certiorari  to  issue," 
etc. 

Humbird  v,  Avery,  (1904)  196  U.  S.  480, 
25  S.  Ct  123,  49  U.  S.  (L.  ed.)  286,  where, 
after  the  questions  were  presented  to  the  Su- 
preme Court  on  certificate,  "the  United 
States  was  allowed  to  intervene  upon  the  gen- 
eral ground  that  the  case  involved  imporUint 
questions  affecting  the  administration  of  the 
public  land  laws,  including  the  grant  to  the 
Northern  Pacific  Railroad  Company  then  in 
process  of  adjustment,  and  on  motion  of  the 
government,  the  plaintiffs  and  defendants  con- 
curring, the  whole  record  was  ordered  to  be 
sent  up  for  our  consideration." 


VII.  Review  bt  Supreme  Coubt  on 
Cebtiorasi. 

Greneral  authority  to  issue  writs  of  certio- 
rari in  bankruptcy  cases  is  granted  in  section 
25d  of  the  Bankruptcy  Act  of  1898,  ante,  title 
Bankbuftct,  p.  641  of  this  Supplement, 
where  numerous  cases  are  cited. 

For  certiorari  to  the  Court  of  Appeals  of 
the  District  of  Columbia  see  Judicial  Code, 
sec.  251,  ante,  p.  236  of  this  Supplement,  and 
the  Acts  to  which  the  note  thereto  refers. 

For  the  general  power  to  issue  writs  of  cer- 
tiorari, see  R.  S.  sec.  716,  4  Fed.  Stat.  Annot. 
498,  and  section  12  of  the  Circuit  Court  of 
Appeals  Act  of  1891,  ch.  517,  26  Stat  I^  820, 
4  Fed.  Stat.  Annot.  430,  which  are  now  em- 
bodied in  Judicial  Code,  sec.  262,  ante,  p.  241 
of  this  Supplement. 
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Object  of  the  statute.  —  "  In  order  to  guard 
against  any  injurious  results  which  might 
flow  from  having  nine  appellate  courts,  act- 
ing independently  of  each  other,  power  was 
given  to  this  court  to  bring  before  it  for  de- 
cision by  certiorari  any  case  pending  in  either 
of  those  courts.  In  that  way  it  was  believed 
that  uniformity  of  ruling  might  be  secured, 
as  well  as  the  disposition  of  cases  whose  grav- 
ity and  importance  rendered  the  action  of  the 
tribunal  of  last  resort  peculiarly  desirable." 
Warner  v.  New  Orleans,  (1897)  167  U.  S.  467, 
17  S.  Ct.  893,  42  U.  S.  (L.  ed.)  239. 

The  power  of  the  Supreme  Court  to  issue 
writs  of  certiorari  is  not  limited  to  the  pro- 
vision in  this  section;  it  may  be  issued  in 
other  cases  under  U.  S.  R.  S.  sec.  716,  4  Fed. 
Stat.  Annot.  498,  now  Judicial  Code,  sec.  262, 
ante,  p.  241  of  this  Supplement.  McClellan 
t?.  Garland,  (1910)  217  U.  S.  268,  30  S.  Ct. 
501,  64  U.  S.  (L.  ed.)  762. 

The  certiorari  provided  for  by  this  section 
is  '*  in  the  nature  of  an  appeal  or  writ  of 
error  for  the  mere  correction  of  error  —  a 
new  use  of  the  writ.  .  .  .  Certiorari  cannot 
be  independently  used  to  supply  the  place  of 
a  writ  of  error  for  the  mere  correction  of ' 
error."  And  since  the  government  cannot 
have  a  writ  of  error  to  review  a  judgment  re- 
versing a  conviction  in  any  criminal  case,  it 
cannot  have  a  writ  of  certiorari  for  that  pur- 
pose. U.  S.  V.  Dickinson,  (1909)  213  U.  S. 
92,  29  S.  Ct.  485,  53  U.  S.  (L.  ed.)  711. 

The  Supreme  Court  has  power  to  issue  the 
writ  of  certiorari  to  review  a  case  pending 
in  the  Circuit  Court  of  Appeals  on  an  appeal 
from  a  decree  of  the  Circuit  Court  entered 
pursuant  to  th'e  mandate  of  the  Circuit  Court 
of  Appeals  on  a  prior  appeal.  St.  Louis, 
etc.,  R.  Co.  t?.  Wabash  R.  Co.,  (1910)  217 
U.  S.  247,  30  S.  Ct.  510,  54  U.  S.  (L.  ed.) 
752. 

The  Circuit  Court  of  Appeals  stayed  its 
mandate  in  order  to  enable  the  party  against 
whom  it  had  rendered  judgment  to  make  ap- 
plication to  the  Supreme  Court  for  a  writ  of 
certiorari,  as  stated  in  In  re  Woods,  (1892) 
143  U.  S.  202,  12  S.  (^.  417,  36  U.  S.  (L.  ed.) 
125. 

If  the  Circuit  Court  of  Appeals  refuses  to 
certify  a  question  under  the  preceding  provi- 
sion of  this  section,  the  Supreme  Court  may 
nevertheless  grant  a  writ  of  certiorari  to  de- 
termine that  question  as  in  Lau  Ow  Bew, 
Petitioner,  (1891)  141  U.  S.  583,  12  S.  Ct.  43, 
35  U.  S.  (L.  ed.)  868. 

A  jurisdictional  amount  in  dispute  for  the 
purpose  of  appeal  is  not  necessary  to  author- 
ize granting  the  writ  of  certiorari.  Whitney 
V,  Dick,  (1906)  202  U.  S.  132,  26  S.  Ct.  584, 
50  U.  S.  (L.  ed.)  963. 

No  limit  of  time  for  application  for  certio- 
rari is  fixed  by  statute.  "While  we  think 
such  application  should  be  made  with  reason- 
able promptness  ...  we  do*  not  think  the 
party  complaining  is  limited  to  the  8}X 
months  allowed  .  .  .  for  suing  out  a  writ 
of  error  from  the  Court  of  Appeals  to  review 
the  judgment  of  the  District  or  Circuit 
Court;  and  it  would  seem  that  he  is,  by  an- 
alogy, entitled  to  the  year  within  which  .  .  . 
an   appeal   shall   be  taken  or   writ  of  error 

in- 


sUed  out  from  this  court  to  review  judgments 
or  decrees  of  the  Court  of  Appeals  in  cases 
where  the  losing  party  is  entitled  to  such  re- 
view." The  Conqueror,  (1897)  166  U.  S.  110, 
17  S.  Ct.  510,  41  U.  S.  (L.  ed.)  937. 

Upon  dismissing,  for  want  of  jurisdiction, 
a  writ  of  error  to  the  Circuit  Court  of  Ap- 
peals the  Supreme  Court,  without  discussion, 
denied  a  writ  of  certiorari,  the  judgment 
sought  to  be  reviewed  having  been  entered 
May  22,  1902,  the  writ  of  error  allowed  May 
22,  1903,  the  cause  docketed  June  1,  1903,  and 
the  petition  for  certiorari  filed  Feb.  17,  1905. 
Bonin  v.  Gulf  Co.,  (1905)  198  U.  S.  115,  25 
S.  Ct.  608,  49  U.  S.  (L.  ed.)  970. 

At  what  stage  of  the  case.  —  "  We  have  de- 
clined to  issue  writs  of  certiorari  in  cases 
where,  there  being  only  a  matter  of  private 
interest,  there  had  been  no  final  judgment  in 
the  Ck)urt  of  Appeals.  Chicago,  etc.,  R.  Co.  r. 
Osborne,  (1892)  146  U.  S.  354,  13  S.  Ct.  281. 
36  U.  8.  (L.  ed.)  1002."  Forsyth  t?.  Ham- 
mond, (1897)  166  U.  S.  606,  17  S.  Ct.  665. 
41  U.  S.  (L.  ed.)  1095. 

A  writ  of  certiorari  was  denied  where  the 
cause  was  pending  undecided,  under  peculiar 
circumstances,  in  the  Circuit  Court  of  Ap- 
peals, in  Columbus  (Donstr.  Co.  v.  Crane  Co., 
(1899)  174  U.  S.  600,  603,  803,  10  S.  Ct.  721, 
884,  43  U.  S.  (L.  ed.)  1102. 

The  lack  of  finality  in  a  decree  reversing 
an  order  of  a  Circuit  Court  granting  a  pre 
liminary  injunction  will  not  prevent  a  review 
in  the  Supreme  Court  on  certiorari,  when* 
the  record  presented  the  whole  case  to  th^ 
Circuit  Court  of  Appeals  so  that  it  might 
properly  have  been  finally  disposed  of  in  terms 
by  its  decree.  Harriman  17.  Northern  Secu- 
rities Co.,  (1905)  197  U.  S.  244,  25  S.  Ct. 
493,  49  U.  S.  (L.  ed.)  739. 

"In  Pullman's  Palace  Car  Co.  %>,  Central 
Transp.  Co.,  (1898)  171  U.  S.  138,  18  S.  Ct. 
808,  43  U.  S.  (L.  ed.)  108,  an  appeal  was 
taken  to  this  court  and  also  to  the  Circuit 
Court  of  Appeals,  and  a  motion  was  made  in 
each  court  to  dismiss  the  appeal,  whereupon, 
by  reason  of  the  circumstances,  we  granted  a 
writ  of  certiorari,  and  brought  up  the  record 
from  the  latter  court  before  it  had  proceeded 
to  decree.  The  question  as  to  which  was  the 
correct  route  to  reach  this  court  became  im- 
material, and  we  disposed  of  the  case  on  its 
merits."  Union,  etc..  Bank  v.  Memphis, 
(1903)  189  U.  S.  71,  23  S.  Ct.  604,  47  U.  S. 
(L.  ed.)  712. 

After  questions  have  been  certified  by  the 
Circuit  Court  of  Appeals  (see  «Kpra,  p.  1343, 
VI.)  and  answers  certified  back  to  that  court 
which  thereupon  proceeds  to  final  judgment, 
a  writ  of  certiorari  may  then  be  granted  to 
review  the  judgment,  as  in  Wilkes  County  r. 
Coler,  (1903)  190  U.  S.  107,  23  S.  Ct.  738,  47 
U.  S.  (L.  ed.)   971. 

On  motion  to  dismiss  appeal  or  writ  of 
error.  —  Certiorari  is  frequently  granted  on 
motion  made  after  motion  filed  to  dismiss  an 
appeal  or  writ  of  error,  and  to  avoid  consum- 
ing time  to  consider  questions  as  to  the 
proper  method  of  appellate  review.  In  White- 
Smith  Music  Pub.  Co.  f7.  Apollo  Co.,  (1908) 
209  U.  S.  1,  28  S.  Ct.  319,  62  U.  S.  (L.  ed.) 
055,   thero   was   a   motion  made   to  dismiss 
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appeals,  and  a  petition  for  a  writ  of  certiorari 
was  filed  by  the  appellant.  The  writ  was 
granted,  "the  record  on  the  appeals  to  stand 
as  a  return  to  the  writ,"  GXiing  for  that  picac- 
tiee  Montana  Min.  Co.  v,  St.  Louis  Min.,  etc., 
Co.,  (1907)  204  U.  S.  204,  27  S.  Ct.  264,  61 
U.  S.  (L.  ed.)  444.  For  other  instances  of 
the  same  procedure  and  order  as  to  the  re- 
turn, see  O'Farrell  u.  O'Brien,  (1906)  199 
U.  S.  89,  25  S.  Ct.  727,  50  U.  S.  (L.  ed.)  101 ; 
Cochran  v.  Montgomery  County,  (1905)  199 
U.  S.  260,  26  S.  Ct.  58,  50  U.  S.  (L.  ed.)  182; 
Whitney  v.  Dick,  (1906)  202  U.  S.  132,  26  S. 
Ct.  584,  50  U.  S.  (L.  ed.)  963;  Baglin  17. 
Cusenier  Co.,  (1911)  221  U.  S.  580,  31  S.  Ct. 
669,  55  U.  S.  (L.  ed.)  863.  See  also  Pull- 
man's Palace  Car  Co.  i?.  Central  Transp.  Co., 
(1898)  171  U.  S.  138,  18  S.  Ct.  808,  43  U.  S. 
(L.  ed.)  108.    In  Security  Trust  C^.  v,  Deat, 

(1902)  187  U.  S.  237,  23  S.  Ct.  61,  47  U.  S. 

(L.  ed.)  158,  the  court  remarked  that  the 
case  was  brought  up  by  a  writ  of  error, 
and  then  said :  "  We  think  the  proper  course 
was  to  have  asked  for  a  writ  of  certiorari  to 
bring  the  final  judgment  of  the  Circuit  Court 
of  Appeals  here  for  review.  However,  under 
the  powers  possessed  by  us  under  the  Judi- 
ciary Act  of  March  3,  1891,  we  now  allow  a 
writ  of  certiorari,  and  direct  that  the  copy 
of  the  record  heretofore  filed  under  the  writ 
of  error  shall  be  taken  and  deemed  as  a  suffi- 
cient return  to  the  certiorari." 

Upon  motion  to  dismiss  an  appeal  for  want 
of  jurisdiction  the  appellant  applied  for  a 
writ  of  certiorari,  and  the  appeal  being  sub- 
sequently dismissed,  the  court  granted  the 
certiorari  and  at  the  same  time  proceeded  to 
dispose  of  the  case  on  the  merits.  O'Farrell 
r.  O'Brien,  (1906)  199  U.  S.  89,  26  S.  Ct.  727, 
50  U.S.  (L.  ed.)  101. 

After  dismissal  of  a  writ  of  error  by  the 
Supreme  Court  for  want  of  jurisdiction  a  writ 
of  certiorari  was  awarded  in  Willis  v.  Eastern 
Trust,  etc.,  Co.,  (1898)  169  U.  S.  295,  18  S. 
Ct.  347,  42  U.  S.  (L.  ed.)  762. 

Certiorari  and  writ  of  error. —  "This  case 
was  brought  here  on  certiorari,  and  also  on 
writ  of  error,  and  will  be  determined  on  the 
merits,  without  discussing  the  question  of  ju- 
risdiction as  between  the  one  writ  and  the 
other.  Pullman's  Palace  Car  Co.  t.  Central 
Transp.  Co.,  (1898)  171  U.  S.  138,  18  S.  Ct. 
808,  43  U.  S.  (L.  ed.)  108."  Johnson  i?. 
Southern  Pac.  Co.,  (1904)  196  U.  S.  1,  26 
S.  Ct.  168,  49  U.  S.  (L.  ed.)  363. 

A  writ  and  a  cross  writ  of  certiorari  are 
sometimes  granted  and  the  case  heard  thereon. 
The  Victory,  (1897)  168  U.  S.  410,  18  S.  Ct. 
149,  42  U.  S.  (L.  ed.)  519;  The  Albert  Du- 
mois,  ( 1900)  177  U.  S.  240,  20  S.  Ct.  595,  44 
U.  S.  (L.  ed.)  751;  U.  S.  Rubber  Co.  r. 
American  Oak  Leather  Co.,  (1901)  181  U.  S. 
434,  21  S.  Ct.  670,  45  U.  S.  (L.  ed.)  938; 
Kokomo    Fence    Mach.    Co.    v.    Kitselman, 

(1903)  189  U.  S.  8,  23  S.  Ct.  521,  47  U.  S. 
(L.  ed.)  689;  Fidelity,  etc.,  Co.  v,  L.  Bucki, 
etc.,  Lumber  Co.,  (1903)  189  U.  S.  135,  23 
S.  Ct.  582,  47  U.  S.  (L.  ed.)  744;  Howe  Scale 
Co.  V.  WyckofT,  (1905)  198  U.  S.  118,  25  S. 
Ct.  609,  49  U.  S.  (L.  ed.)  972;  t»a  Bourgogne, 
(1908)  210  U.  S.  95,  28  S.  Ct.  664,  52  U.  8. 
(L.  ed.)  973;  Baglin  t\  Cusenier  Co.,  (1911) 


221  U.  S.  580,  31  S.  Ct.  669,  65  U.  S.  (L.  ed.) 
863. 

Successiye  writs  of  certiorari  are  sometimes 
granted  (perhaps  specially  favt>red)  to  re- 
view on  the  later  writs  proceedings  that  have 
taken  place  after  remand  on  the  prior  writs, 
as  in  Quarantee  Co.  of  North  America  t*.  Me- 
chanics' Sav.  Bank,  etc.,  Co.,  (1902)  183  U. 
S.  402,  22  S.  Ct.  124,  46  U.  S.  (L.  ed.)  253: 
The  Conemaugh,  (1903)  189  U.  S.  363,  23  S. 
Ct.  604,  47  U.  8.  (L.  ed.)  854;  Great  South- 
em  Fire  Proof  Hotel  Co.  v,  Jones,  (1904)  193 
U.  S.  632,  24  S.  Ct.  676,  4B  U.  S.  (L.  ed.) 
778;  Mutual  L.  Ins.  (Do.  v.  Hill,  (1904)  193 
U.  S.  651,  24  S.  Ct.  538,  48  U.  S.  (L.  ed.) 
788;  Erie  R.  Co.  v,  Erie,  etc.,  Transp.  Co., 
(1907)  204  U.  S.  220,  27  S.  Ct.  247,  61  U.  S. 
(L.  ed.)  460. 

When  such  power  will  be  exercised.  -^  "  The 
writ  of  certiorari  authorized  by  the  Act  of 
1891,  and  prayed  for  in  this  case,  being  in  the 
nature  of  a  writ  of  error  to  bring  up  for  re- 
view the  decree  of  the  Circuit  Court  of  Ap- 
peals, the  question  whether  the  writ  should 
be  granted  rests  in  the  discretion  of  this 
court."  American  Constr.  Co.  v.  Jackson- 
ville, etc.,  R.  Co.,  (1893)  148  U.  S.  372,  13 
S.  Ct.  768,  37  U.  S.  (L.  ed.)  486. 

The  Supreme  Court  ''ordinarily  refuses  a 
petition  for  certiorari  in  the  early  stages  of 
a  case."  Burget  f.  Robinson,  (1903)  123  Fed. 
262,  267,  69  C.  C.  A.  260,  265. 

In  St.  Louis,  etc.,  R.  Co.  v.  Wabash  R.  Co., 
(1910)  217  U.  S.  247,  30  S.  Ct.  610,  54  U.  S.  / 
(L.  ed.)  762,  a  petition  for  a  writ  of  cer- 
tiorari was  granted, . because  "both  the  pri- 
vate interests  of  the  railroad  companies  and 
of  the  separate  industries  and  the  greater  in- 
terests of  the  public  call  for  the  granting  of 
the  writ." 

In  McMullen  v.  HoflTman,  (1899)  174  U.  S. 
639,  19  S.  Ct.  839,  43  U.  S.  (L.  ed.)  1117, 
where  certiorari  was  granted,  the  Supreme 
Court  said:  "There  is  a  difference  of  opin- 
ion in  the  courts  below  [in  this  case]  as  to 
the  law  applicable  to  the  case.  The  question 
is  one  of  importance,  involving  as  it  does  the 
principles  which  should  control  in  regard  to 
the  procurement  of  contracts  at  public  let- 
tinffs  for  work  to  be  awarded  to  the  lowest 
bidder.  Assuming  the  same  facts,  the  courts 
below  have  come  to  opposite  conclusions  upon 
the  character  of  the  contract,  and  upon  the 
right  of  the  complainant  to  obtain  redress  for 
his  alleged  wrongs.  It  was  on  account  of  the 
general  importance  of  the  question,  and  the 
many  lettings  for  public  works  by  the  gov- 
ernment and  by  municipal  corporations  which 
are  affected  by  the  law  relative  to  bidding, 
that  this  court  thought  it  a  proper  case  to 
issue  the  writ  of  certiorari  herein.  The  cases 
upon  the  subject  are  not  entirely  harmonious, 
and  we  think  it  well  to  again  consider  some 
of  them,  and,  so  far  as  possible,  to  remove 
the  doubts  which  seemingly  have  arisen  in 
this  branch  of  the  law." 

It  is  not  a  sufficient  ground  for  granting 
the  writ  that  the  jiidgment  thereon  may  effect 
a  different  result  in  the  court  below,  but  not 
affect  the  substantial  rights  of  the  parties. 
Smith  V,  Vulcan  Iron  Works,  (1897)  166  U. 
S.  518,  17  S.  Ct.  407,  41  U.  S.  (L.  ed.)  810. 
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"  Pure  questions  of  fact  depending  on  con- 
flicting evidence  and  on  the  peculiar  circum- 
stances of  the  case;  upon  which,  had  they 
been  the  only  questions  presented  by  the  rec- 
ord, a  writ  of  certiorari  would  not  have  been 
granted,"  said  the  court  in  Grossman  t*.  Bur- 
rill,  (1900)  179  U.  S.  100,  21  S.  Ct.  38,  45 
U.  S.  (L.  ed.)  106. 

Table  of  certiorari  cases.  —  See  also  cases 
cited  at  the  end  of  division  VI.,  swpra^  this 
note;  certiorari  in  bankruptcy  cases,  vol.  1 
of  this  Supplement,  p.  643;  certiorari  to  the 
Court  of  Appeals  of  the  District  of  Columbia, 
under  the  Act  of  March  3,  1897,  ch.  390,  29 
Stat.  L.  692,  4  Fed.  Stat.  Annot.  466,  anno- 
tated infra,,  this  title.  With  the  exception 
of  the  foregoing  the  following  table  of  cases, 
where  determinations  were  made  on  writs  of 
certiorari,  is  believed  to  be  complete,  with 
expressed  or  inferred  grounds  for  granting 
the  writ. 

OcM68  or  questions  of  impartwnce,  —  Chi- 
cago, etc.,  R.  Co.  V.  U.  S.,  (1911)  220  U.  S. 
669,  31  S.  Ct.  612,  65  U.  S.  (L.  ed.)  682,  con- 
struing the  Safety  Appliance  Act  of  Con- 
gress under  the  circumstances  and  because 
of  the  importance  of  the  questions  raised. 

Bean  v.  Morris,  (1911)  221  U.  S.  486,  31 
S.  Ct.  703,  56  U.  S.  (L.  ed.)  821,  enjoining 
diversion  of  water  of  interstate  stream;  the 
case  **  suggested  questions  that  might  be 
grave." 

U.  S.  t?.  Dickinson,  (1909)  213  U.  S.  92,  29 
S.  Ct.  485,  53  U.  S.  (L.  ed.)  711,  a  criminal 
case,  because  of  the  urgency  of  the  govern- 
ment as  to  the  importance  of  the  particular 
decision,  and  division  of  opinion  in  the  Cir- 
cuit Court  of  Appeals. 

White-Smith  Music  Pub.  Co.  v,  Apollo 
Co.,  (1908)  209  U.  S.  1,  28  S.  Ct.  319,  62  U. 
S.  (L.  ed.)  666,  it  being  "evident  that  the 
question  involved  ...  is  one  of  very  consid- 
erable importance,  involving  large  property 
interests  and  closely  touching  the  rights  of 
composers  and  music  publishers." 

Em  p.  Young,  (1908)  209  U.  S.  123,  28  S. 
Ct.  441,  62  U.  S.  (L.  ed.)  714,  a  suit  in  effect 
against  a  state,  and  of  very  great  importance 
"  not  only  to  the  parties  now  before  the  court, 
but  also  to  the  great  mass  of  the  citizens  of 
this  country." 

Montana  Min.  Co.  v.  St.  Louis  Min.,  etc., 
Co.,  (1907)  204  U.  S.  204,  213,  27  S.  Ct.  254, 
61  U.  S.  (L.  ed.)  444,  protracted  litigation, 
large  amount  involved,  questions  of  federal 
mining  law,  and  "  importance  of  the  case 
seems  to  demand  our  examination." 

Western  Union  Tel.  Co.  t?.  Pennsylvania  R. 
Co.,  (1904)  195  U.  S.  540,  25  S.  (?t.  133,  49 
U.  S.  (L.  ed.)  312,  construction  of  Act  of  Con- 
gress the  main  issue  in  the  case,  and  {per 
Harlan,  J. )  "  in  view  of  the  importance  of 
these  cases." 

Johnson  v.  Southern  Pac.  Co.,  (1904)  196 
U.  S.  1,  26  S.  Ct.  168,  49  U.  S.  (L.  ed.)  363, 
personal  injury  action,  involving:  construction 
of  Automatic  Coupler  Act  of  ConsrrpRs  of 
1893,  questions  deemed  of  such  general  im- 
portance, etc.,  and  division  of  opinion  in 
eourt  below. 

Gregg  V.  Metropolitan  Trust  Co.,  (1905) 
197  UTS.  193,  26  S.  Ct.  415,  49  U.  S.  (L.  ed.) 


721,  railroad  mortgage  foreclosure,  preference 
for  supplies,  three  justices  dissenting,  and 
(per  McKenna,  J.)  "  importance  of  tlw  ques- 
tions involved." 

Workman  v.  New  York,  (1900)  179  U.  S. 
562,  21  S.  Ct.  212,  45  U.  S.  (L.  ed.)  314, 
"  serious  question "  in  maritime  law,  four 
justices  dissenting. 

Louisville  Trust  Co.  v.  Louisville,  etc.,  R. 
Co.,  (1899)  174  U.  S.  674,  19  S.  Ct  827,  43 
U.  S.  (L.  ed.)  1130,  railroad  foreclosure  with 
receivership,  questions  said  to  be  novel  and 
important  and  one  justice  dissenting. 

Division  of  opinion  in  Circuit  Court  of  Ap- 
peals in  the  same  case.  Delk  v,  St.  Louis,  etc., 
R.  Co.,  (1911)  220  U.  S.  680,  31  S.  Ct.  617,  65 
U.  S.  (L.  ed.)  590,  construing  Safety  Appli- 
ance Act  of  Congress; 

Baglin  v.  Cusenier  Co.,  (1911)  221  U.  S. 
680,  31  S.  Ct.  669,  65  U.  S.  (L.  ed.)  863, 
trademark  and  unfair  competition; 

Penman  v,  St.  Paul  F.  k,  M.  Ins.  Co., 
(1910)  216  U.  S.  311,  30  S.  Ct.  312,  54  U.  S. 
(L.  ed.)  493,  construction  of  fire  insurance 
policy ; 

Ingersoll  v.  Coram,  (1908)  211  U.  S.  335, 
29  S.  Ct.  92,  63  U.  S.  (L.  ed.)  208,  questions 
of  jurisdiction  of  the  Circuit  Court  and  on 
the  merits; 

Green  County  v,  Quinlan,  (1909)  211  U.  S. 
682,  29  S.  Ct.  162,  63  U.  S.  (L.  ed.)  335, 
validity  of  county  bonds ; 

Green  County  v.  Thomas,  (1909)  211  U.  S. 
598,  29  S.  Ct.  168,  53  U.  S.  (L.  ed.)  343,  as 
to  jurisdiction  of  the  Circuit  Court  and  ques- 
tion of  appellate  procedure; 

Bitterman  v.  Louisville,  etc.,  R.  Co.,  (1907) 
207  U.  S.  205,  28  S.  Ct.  91,  62  U.  S.  (L.  ed.) 
171,  constitutional  and  other  questions; 

Taylor  v.  U.  S.,  (1907)  207  U.  S.  120,  28 
S.  Ct.  53,  62  U.  S.  (L.  ed.)  130,  to  review  a 
judgment  affirming  a  conviction  in  a  criminal 
case,  and  construing  the  Immigration  Act; 

Empire  State  Cattle  Co.  v,  Atchison,  etc., 
R.  Co.,  (1908)  210  U.  8.  1,  28  S.  Ct.  607,  52 
U.  S.  (L.  ed.)  931,  as  to  direction  of  ver- 
dict; 

Boston,  etc.,  R.  Co.  r.  Gokey,   (1908)   210 
U.  8.  166,  28  8.  Ct.  667,  62  U.  S.   (L.  ed.) 
1002,  as  to  jurisdiction  of  Circuit  Court  of 
Appeals; 

La  Bourgogne,  (1908)  210  U.  8.  96,  28  8. 
Ct.  664,  52  U.  8.  (L.  ed.)  973,  fault  of  collid- 
ing vessels,  limitation  of  liability; 

U.  S.  r.  Dieckerhoff,  (1906)  202  U.  8.  302, 
26  8.  Ct.  605,  60  U.  S.  (L.  ed.)  1041,  diffi- 
culty in  the  solution  of  the  question; 

U.  8.  t'.  Cornell  Steamboat  Co.,  (1906)  202 
U.  8.  184,  26  S.  Ct.  648,  50  U.  8.  (L.  ed.) 
987,  practically  a  libel  in  personam  for  sal- 
vage of  government  property,  involving  con- 
struction of  Tucker  Act; 

The  Germanic,  (1906)  196  U.  8.  689,  25  8. 
Ct.  317,  49  U.  8.  (L.  ed.)  610,  question  of 
negligence  and  construction  of  Barter  Act; 

Howe  Scale  Co.  v,  Wyckoff,  (1906)  198  U. 
8.  118,  25  8.  Ct.  609,  49  U.  8.  (L.  ed.)  972, 
trade  name  and  unfair  competition; 

Riverdale  Cotton  Mills  r.  Alabama,  etc., 
Mfg.  Co.,  (1906)  198  U.  S.  188,  25  S.  Ct. 
629,  49  U.  8.  (L.  ed.)  1008,  federal  court  en- 
joining suit  in  state  court,  collateral  attack 
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on  prior  federal  court  judgment  for  alleged 
want  of  jurisdiction; 

Knights  Templars',  etc.,  L.  Indemnity  Co. 
V.  Jarman,  (1902)  187  U.  8.  197,  23  S.  Ct. 
108,  47  U.  8.  (L.  ed.)  139,  construction  and 
application  of  Missouri  "  suicide  statute  "  in 
action  on  life  insurance  policy; 

Burt  V.  Union  Cent.  L.  Ins.  Co.,  (1902)  187 
U.  S.  362,  23  8.  Ct.  139,  47  U.  8.  (L.  ed.) 
216,  life  insurance  policy  not  a  binding  con- 
tract to  insure  against  legal  execution  for 
crime; 

Worden  t?.  California  Pig  8yrup  Co., 
(1903)  187  U.  8.  616,  23  8.  Ct.  161,  47  U.  8. 
(L.  ed.)  282,  trademark  case; 

Connecticut  Mut.  L.  Ins.  Co.  v,  Hillmon, 
(1903)  188  U.  8.  208,  23  8.  Ct.  294,  47  U.  8. 
(L.  ed.)  446,  matters  of  practice,  and  case 
once  before  in  8upreme  Court; 

Fidelity,  etc.,  Co.  v.  L.  Bucki,  etc.,  Lumber 
Co.,  (1903)  189  U.  8.  136,  23  8.  Ct.  582,  47 
U.  8.  (L.  ed.)  744,  action  on  attachment 
bond,  right  to  recover  counsel  fees; 

Wilkes  County  v,  Coler,  (1903)  190  U.  8. 
107,  23  8.  Ct.  738,  47  U.  8.  (L.  ed.)  971,  as 
to  Talidity  of  county  railroad  aid  bonds; 

Holzapfel's  Compositions  Co.  v.  Rahtjen's 
American  Composition  Co.,  ( 1901 )  183  U.  8. 
1,  22  8.  Ct.  6,  46  U.  8.  (L.  ed.)  49,  trademark 


Dinsmore  t?.  8outhem  Express  Co.,  (1901) 
183  U.  8.  115,  22  8.  Ct.  46,  46  U.  8.  (L.  ed.) 
Ill,  as  to  stamp  tax  under  War  Revenue  Act 
of  1898 ; 

Tucker  u.  Alexandroff,  (1902)  183  U.  8. 
424,  22  8.  Ct.  196,  46  U.  8.  (L.  ed.)  264, 
habeas  corpus  case  for  alleged  deserter  from 
Russian  cruiser,  construction  of  treaty,  etc., 
four  justices  dissenting; 

Waite  V.  Santa  Cruz,  (1902)  184  U.  8.  302, 
22  8.  Ct.  327,  46  U.  8.  (L.  ed.)  652,  validity 
of  municipal  bonds,  federal  jurisdiction  for 
diverse  citizenship; 

New  York  v.  Pine,  (1902)  186  U.  8.  93, 
22  8.  Ct.  592,  46  U.  8.  (L.  ed.)  820,  injunc- 
tion hy  riparian  owner,  damages  in  lieu,  in- 
teresting questions  involved; 

Farmers'  L.  &  T.  Co.  v,  Penn  Plate  Glass 
Co.,  (1902)  186  U.  8.  434,  22  8.  Ct.  842,  46 
U.  8.  (L.  ed.)  1234,  foreclosure  suit; 

Huntting  Elevator  Co.  v,  Bosworth,  (1900) 
179  U.  8.  415,  21  8.  Ct.  183,  45  U.  8.  (L.  ed.) 
266,  liability  of  railroad  company  for  loss  of 
property  by  fire  —  see  also  certiorari  cases  in 
same  matter,  Chicago,  etc.,  R.  Co.  v.  Bos- 
worth, (1900)  179  U,  8.  442,  21  8.  Ct.  183. 
46  U.  8.  (L.  ed.)  267;  Rau  v,  Bosworth, 
(1900)  179  U.  S.  443,  21  8.  Ct.  194,  45  U.  8. 
(L.  ed.)  268;  Bosworth  v.  Carr,  (1900)  170 
U.  S.  444,  21  8.  Ct.  194,  46  U.  8.  (L.  ed.)  269; 

International  Nav.  Co.  v.  Farr,  etc.,  Mfg. 
Co.,  (1901)  181  U.  8.  218,  21  8.  Ct.  591,  45 
U.  8.  (L.  ed.)  830,  construction  of  Barter 
Act  of  1893; 

American  8ugar  Refining  Co.  v.  New  Or- 
leans, (1901)  181  U.  8.  277,  21  S.  Ct.  646,  45 
U.  8.  (L.  ed.)  859,  to  review  decision  dismiss- 
ing a  writ  of  error  for  want  of  jurisdiction; 

U.  8.  Rubber  Co.  v.  American  Oak  Leather 
Co.,  (1901)  181  U.  8.  434,  21  8.  Ct  670,  46 
U.  S.  (L.  ed.)  938,  fraudulent  preferences  by 
insolvent  corporation; 


De  la  Vergne  Refrigerating  Mach.  Co.  v, 
German  8av.  Inst.,  (1899)  175  U.  8.  40,  20 
8.  Ct.  20,  44  U.  S.  (L.  ed.)  65,  question  of 
corporation  law,  equal  division  in  court  be- 
low, two  justices  dissenting  here; 

Mutual  L.  Ins.  Co.  v.  Phinney,  (1900)  178 
U.  8.  327,  20  8.  Ct.  906,  44  U.  8.  (L.  ed.) 
1088,  as  to  jurisdiction  of  Circuit  Court  of 
Appeals,  and  questions  of  insurance  law; 

Moffett  V.  Rochester,  (1900)  178  U.  8.  373, 
20  8.  Ct.  967,  44  U.  8.  (L.  ed.)  1108,  contract 
with  city,  mistake  in  bid,  right  to  correct; 

Hubbard  v.  Tod,  (1898)  171  U.  S.  474,  19 
8.  Ct.  14,  43  U.  8.  (L.  ed.)  246,  suit  to  re- 
cover securities  pledged; 

The  Elfrida,  (1898)  172  U.  8.  186,  19  8. 
a.  146,  43  U.  8.  (L.  ed.)  413,  validity  and  en- 
forcement of  salvage  contracts; 

Missouri,  etc..  Trust  Co.  t\  Krumseig, 
(1899)  172  U.  8.  351,  19  8.  Ct.  179,  43  U.  8. 
(L.  ed.)  474,  usury,  and  following  state  stat- 
ute; 

U.  8.  17.  Buffalo  Natural  Gas  Fuel  Co., 
(1899)  172  U.  8.  339,  19  8.  Ct  200,  43  U,  8. 
(L.  ed.)  469,  natural  gas  not  dutiable,  partial 
dissent  in  court  below; 

Pierce  v,  Tennessee  Coal,  etc.,  Co.,  (1899) 
173  U.  8.  1,  19  8.  Ct.  335,  43  U.  8.  (L.  ed.) 
691,  personal  injury  case,  master  and  ser- 
vant; 

Lake  County  Com'rs  v.  Dudley,  (1899)  173 
U.  8.  243,  19  8.  Ct.  398,  43  U.  8.  (L.  ed.)  684, 
federal  jurisdiction,  collusive  parties; 

Richmond  v.  Southern  Bell  Telephone,  etc., 
Co.,  (1899)  174  U.  8.  761,  19  8.  Ct.  778,  43 
U.  8.  (L.  ed.)  1162,  construction  of  federal 
statute,  military  and  post  roads,  partial  dis- 
sent in  court  below; 

U.  8.  V,  Dudley,  (1899)  174  U.  8.  670,  19 
8.  Ct.  801,  43  U.  8.  (L.  ed.)  1129,  as  to  duti- 
able goods  under  Act  of  1894; 

Compania  de  Navigacion  la  Flecha  t;. 
Brauer,  (1897)  168  U.  8.  104,  18  8.  Ct.  12, 
42  U.  8.  (L.  ed.)  308,  exceptions  in  a  bill  of 
lading  or  charter  party; 

Hyer  v.  Richmond  Traction  Co.,  (1897)  168 
U.  8.  471,  18  8.  Ct.  114,  42  U.  8.  (L.  ed.) 
647,  contracts,  public  policy,  specific  perform- 
ance, two  justices  dissenting; 

The  Umbria,  (1897)  166  U.  8.  404,  16  8. 
Ct.  610,  41  U.  8.  (L.  ed.)  1053,  collision,  neg- 
ligence, damages. 

Conflicting  decisions  of  Circuit  Courts  of 
Appeals,  —  Carpenter  t?.  Winn,  (1911)  221  U. 
8.  533,  31  8.  Ct.  683,  65  U.  8.  (L.  ed.)  842, 
as  to  power  to  compel  production  of  books 
and  papers  before  trial  under  R.  8.  sec.  724, 
3  Fed.  Stat.  Annot.  2. 

Graves  f?.  Ashburn,  (1909)  215  U.  8.  331, 
30  S.  Ct.  108,  54  U.  8.  (L.  ed.)  217,  dealing 
"with  the  last  ground  of  decision,  which  in- 
volves a  difference  of  opinion  between  differ- 
ent Circuit  Courts  of  Appeals ;  " 

Saxlehner  t?.  Wagner,  (1910)  216  U.  8.  376, 
30  8.  Ct.  298,  64  U.  8.  (L.  ed.)  626,  a  trade- 
mark case,  apparent  conflict  between  Circuit 
Courts  of  Appeals; 

Komada  v.  U.  S.,  (1910)  215  U.  S.  392,  30 
S.  Ct.  136,  54  U.  S.  (L.  ed.)  249,  construction 
of  Tariff  Acts,  apparent  conflict  in  Circuit 
Court  of  Appeals; 

Chicago  Board  of  Trade  v.  Christie  Grain, 
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etc.,  Co.,  (1005)  108  U.  S.  236,  26  S.  Ct.  637, 
40  U.  S.  (L.  ed.)  1031,  construction  of  Anti- 
trust Act  of  1800,  conflict  of  decisions  in  Cir- 
cuit Courts  of  Appeals  in  same  case; 

Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Assoc.,  (1002)^  183  U.  S.  308,  22  S.  Ct.  133, 
46  U.  S.  (L.  e^d.)  213,  as  to  waiver  of  condi- 
tion in  insurance  policy,  division  of  opinion 
in  court  below,  and  conflict  in  Circuit  Courts 
of  Appeals;  in  such  divergence  of  decisions 
it  was  deemed  proper  to  grant  a  certiorari; 

Smith  !?.  Vulcan  Iron  Works,  (1897)  165 
U.  S.  518,  17  8.  Ct.  407,  41  U.  8.  (L.  ed.)  810, 
as  to  jurisdiction  of  Circuit  Court  of  Appeals, 
some  diversity  of  opinion  among  the  Circuit 
Courts  of  Appeals; 

Of«e«^ioti«  o/  federal  jurisdiction  in  general. 
—  Julian  V.  Central  Trust  Co.,  (1004)  103  U. 
S.  03,  24  S.  Ct.  309,  48  U.  S.  (L.  ed.)  620, 
construction  of  state  statutes,  and  power  of 
federal  court  to  enjoin  proceedings  in  state 
courts; 

Rickey  Land,  etc.,  Co.  v.  Miller,  (1010)  218 
U.  S.  268,  31  S.  Ct.  11,  54  U.  8.  (L.  ed.)  1032, 
holding  that,  by  being  first  seized  of  the  sub- 
ject-matter the  federal  court  acquired  a  juris- 
diction to  enjoin  proceedings  in  a  state  court 
in  the  same  matter; 

Palmer  v,  Texas,  (1000)  212  U.  8.  118,  20 
8.  Ct.  230,  53  U.  8.  (L.  ed.)  435,  as  to  con- 
flict of  jurisdiction  between  the  federal  court 
and  a  state  court  in  possession  of  the  res; 

Chicago,  etc.,  R.  Co.  v,  Willard,  (1011) 
220  U.  8.  413,  31  8.  Ct.  460,  55  U.  8.  (L.  ed.) 
621,  as  to  jurisdiction  by  removal; 

Cochran  v,  Montgomery  County,  (1^05) 
100  U.  8.  260,  26  8.  Ct.  58,  50  U.  8.  (L.  ed.) 
182,  as  to  jurisdiction  by  attempted  removal ; 

Cable  f?.  U.  8.  Life  Ins.  Co.,  (1003)  101  U. 
8.  288,  24  8.  Ct.  74,  48  U.  8.  (L.  ed.)  188, 
federal  equity  jurisdiction  by  removal; 

Kreigh  v.  Westinghouse,  (1909)  214  U.  8. 
249,  29  8.  Ct.  619,  53  U.  8.  (L.  ed.)  984,  and 
question  of  direction  of  verdict; 

Erie  R.  Co.  v,  Erie,  etc.,,  Transp.  Co., 
(1907)  204  U.  8.  220,  27  8.  Ct.  246,  51  U.  8. 
(L.  ed.)  450,  as  to  admiralty  jurisdiction  and 
on  the  merits; 

W.  L.  Wells  CJo.  V,  Gastonia  Cotton  Mfg. 
Co.,  (1905)  198  U.  8.  177,  25  8.  Ct.  640,  49 
U.  S.  (L.  ed.)  1003,  and  Louisville,  etc.,  R. 
Co.  V.  Louisville  Trust  Co.,  (1899)  174  U.  8. 
552,  19  8.  Ct.  817,  43  U.  8.  (L.  ed.)  1081, 
citizenship  of  corporation  for  federal  juris- 
diction; 

Farrell  v,  O'Brien,  (1905)  199  U.  8.  89,  25 
8.  Ct.  727,  50  U.  8.  (L.  ed.)  101,  as  to  fed- 
eral jurisdiction  to  set  aside  probate  of  a  will 
in  a  state  court; 

Slater  v.  Mexican  Nat.  R.  Co.,  (1904)  194 
U.  8.  120,  24  8.  Ct.  581,  48  U.  8.  (L.  ed.)  900, 
as  to  federal  jurisdiction  of  action  for  death 
by  wrongful  act  under  Mexican  statute,  three 
justices  dissenting; 

Security  Trust  Co.  v.  Black  River  Nat. 
Bank,  (1902)  187  U.  8.  211,  23  S.  Ct.  52,  47 
IT.  8.  (L.  ed.)  147,  and  Security  Trust  Co.  v. 
Dent,  (1902)  187  U.  S.  237,  24  S.  Ct.  61,  47 
U.  S.  (L.  ed.)  158,  federal  jurisdiction  to  es- 
tablish claim  against  decedent's  estate  and 
construction  of  state  constitution  and  stat- 
utes; 


Qreat  Southern  Fire  Proof  Hotel  Co.  t?. 
Jones,  (1900)  177  U.  S.  449,  20  8.  Ct.  690,  44 
U.  8.  (L.  ed.)  842,  citizenship  of  limited  part- 
nership for  federal  jurisdiction; 

Wabash  Western  R.  Co.  v.  Brow,  (1806) 
164  U.  S.  271,  17  8.  Ct.  126,  41  U.  8.  (L.  ed.) 
431,  removal  of  causes,  objection  to  jurisdic- 
tion, two  justices  dissenting; 

Panama  R.  Co.  v.  Napier  Shipping  Co., 
(1807)  166  U.  S.  280,  17  S.  Ct.  572,  41  U.  S. 
(L.  ed.)  1004,  negligent  injuries  to  vessel, 
admiralty  jurisdiction ; 

Ex  p.  Lennon,  (1807)  166  U.  8.  548,  17  8. 
Ct.  658,  41  U.  8.  (L.  ed.)  1110,  and  as  to 
mandatory  injunction; 

Tindal  v.  Wesley,  (1807)  167  U.  8.  204,  17 
8.  Ct.  770,  42  U.  8.  (L.  ed.)  137,  and  as  to 
vendor  and  purchaser. 

Questions  of  jurisdiction  of  Circuit  Court 
of  Appeals  in  the  case,  —  Kingman  V,  West- 
ern Mfg.  Co.,  (1898)  170  U.  8.  675,  18  8.  Ct. 
786,  42  U.  S.  (L.  ed.)  1192;  Guarantee  Co. 
of  North  America  v.  Mechanics'  Sav.  Bank, 
etc.,  Co.,  (1899)  173  U.  S.  582,  19  S.  Ct.  551, 
43   U.   8.    (L.  ed.)    818;    Whitney  t?.   Dick, 

(1906)  202  U.  S.  132,  26  8.  Ct.  584,  50  U.  S. 
(L.  ed.)  963  (as  to  power  to  issue  habeas 
corpus)  J  Webster  Coal,  etc.,  Co.  t\  Cassatt, 
(1007)  207  U.  8.  181,  28  8.  Ct.  108,  52  U.  8. 
(L.  ed.)  160;  Pennsylvania  Coal,  etc.,  Co.  v, 
Cassatt,  (1007)  207  U.  S.  187,  28  8.  Ct  110, 
52  U.  8.  (L.  ed.)  163. 

Patent  cases,  —  Diamond  Rubber  Co.  v. 
Consolidated  Rubber  Tire  Co.,  (1011)  220  U. 
8.  428,  31  8.  Ct.  444,  55  U.  S.  (L.  ed.)  527, 
conflicting  decisions  as  to  validity  of  patent; 
Rumford  Chemical  Works  v.  Hygiene  Chemi- 
cal Co.,  (1909)  215  U.  8.  156,  30  8.  Ct.  45, 
54  U.  S.  (L.  ed.)  137;  Steward  t?.  American 
Lava  Co.,  (1909)  215  U.  8.  161,  30  S.  Ct.  46, 
54  U.  8.  (L.  ed.)  139;  Leeds,  etc.,  Co.  v.  Vic- 
tor Talking  Mach.  Co.,  (1909)  213  U.  8. 
325,  29  8.  Ct.  495,  63  U.  S.  (L.  ed.)  816,  in- 
volving validity  of  a  patent,  and  reviewing  a 
decree  which  affirmed  a  decree  granting  a  pre- 
liminary injunction ;  General  Fireproofing  Co. 
V,  Expanded  Metal  Co.,  (1909)  214  U.  8.  366, 
29  8.  Ct.  652,  63  U.  S.  (L.  ed.)  1034,  conflict- 
ing decisions  of  Circuit  Courts  of  Appeals  as 
to  validity  of  patent;  Cortelyou  r.  Johnson, 

(1907)  207  U.  S.  193,  28  S.  Ct.  105,  52  U.  S. 
(L.  ed.)  167,  court  below  divided  in  opinion; 
Continental  Paper  Bag  Co.  v.  Eastern  Paper 
Bag  Co.,  (1908)  210  U.  S.  406,  28  8.  Ct.  748, 
52  U.  8.  (L.  ed.)  1122,  involving  construction 
of  opinion  of  the  Supreme  Court,  in  another* 
patent  case,  and  division  of  opinion  in  the 
court  below;  Cimiotti  Unhairing  Co.  t?. 
American  Pur  Reflning  Co.,  (1905)  198  U.  S. 
399,  26  S.  Ct.  697,  49  U.*  8.  (L.  ed.)  HOC, 
validity  of  patent  conceded,  sole  question  of 
infringement;  Singer  Mfg.  Co.  r.  Cramer, 
(1904)  192  U.  8.  265,  24  S.  Ct.  291,  48  IT.  8. 
(L.  ed.)  437,  question  of  infringement;  Ko- 
komo  Fence  Mach.  Co.  f/.  Kitselman,  (1903) 
189  U.  S.  8,  23  S.  Ct.  621,  47  U.  8.  (L.  ed.) 
689,  question  of  infringement,  division  of 
opinion  in  the  .court  below;  U.  8.  Repair, 
etc.,  Co.  t?.  Assyrian  Asphalt  Co.,  (1902)  183 
U.  S.  591,  22  S.  Ct.  87,  46  U.  S.  (L.  ed.)  342, 
as  to  patentable  novelty;  Carnegie  Steel  Co. 
r.  Cambria  Iron  Co.,   (1902)   185  U.  S.  403, 
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22  S.  Ct.  698,  46  U.  S.  (L.  ed.)  968,  validity 
of  patent,  etc.,  four  justices  dissenting; 
Hobbfl  x>.  Beach.  (1901)  180  U.  S.  383,  21  S. 
Ct.  409,  45  U.  S.  (L.  ed.)  686,  validity  and 
infringement;     Mast    x>.    Stiver    Mfg.    Co., 

(1900)  177  U.  S.  486,  20  S.  Ct.  708,  44  U.  S. 
(L.  ed.)  866,  conflicting  decisions  in  Circuit 
Courts  of  Appeals:  Boyden  Power-Brake  Co. 
F.  Westinghouse,  (1898)  170  U.  S.  637,  18  S. 
Ct.  707,  42  U.  S.  (L.  ed.)  1136,  as  to  infringe- 
ment, four  justices  dissenting;  Dashiell  v. 
Grosvenor,  (1896)  162  U.  S.  426,  16  S.  Ct. 
806,  40  U.  S.  (L.  ed.)  1026,  validity  and  in- 
fringement. 

CfMiofVM  duties  ctues.  —  Downs  9.  U.  S., 
(1903)  187  U.  8.  496,  23  8.  Ct.  222,  47  U.  8. 
(L.  ed.)  276;  Benziger  v.  U.  8.,  (1904)  192 
U.  8.  38,  24  8.  Ct.  189,  48  U.  8.  (L.  ed.)  331 ; 
U.  8.  17.  Downing,  (1906)  201  U.  8.  364,  26 
8.  Ct  476,  60  U.  8.  (L.  ed.)  786;  U.  8.  r. 
RiggB,  (1906)  203  U.  8.  136,  27  8.  Ct.  39,  61 
U.  8.  (L.  ed.)  127;  U.  8.  t?.  Falk,  (1907)  204 
U.  8.  143,  27  8.  Ct.  191,  61  U.  8.  (L.  ed.) 
411;  Goat,  etc..  Import  Co.  v.  U.  8.,  (1907) 
206  U.  8.  194,  27  8.  Ct.  634,  61  U.  8.  (L.  ed.) 
1022;  Henry  E.  Frankenberg  Co.  v.  U.  8., 
(1907)  206  U.  8.  224,  27  8.  Ct.  628,  51  U.  8. 
(L.  ed.)  1034  — aH  the  foregoing  as  to  the 
duty  chargeable  on  an  article  under  a  Tariff 
Act  of  1897. 

Lawder  v.  8tone,  (1902)  187  U.  8.  281,  23 
8.  Ct.  79,  47  U.  8.  (L.  ed.)  178,  as  to  duties 
on  worthless  articles  under  Act  of  1890; 

U.  8.  V.  Morrison,  (1900)  179  U.  8.  466,  21 
8.  Ct.  196,  46  U.  8.  (L.  ed.)  275,  as  to  how 
certain  articles  were  dutiable  under  Act  of 
1890,  one  justice  dissenting; 

American    Sugar   Refining    Co.    v,    U.    8., 

(1901)  181  U.  8.  610,  21  8.  Ct.  830,  46  U.  8. 
(L.  ed.)  1026,  appraisement  of  imported 
sugars  under  Act  of  1890; 

Chew  Hing  Lung  v.  Wise,  ( 1900)  176  U.  8. 
166,  20  8.  Ct.  320,  44  U.  8.  (L.  ed.)  412,  as 
to  duties  on  certain  articles  under  Act  of 
1890; 

U.  8.  V.  Klumpp,  (1898)  169  U.  8.  209,  18 
8.  Ct.  311,  42  U.  8.  (L.  ed.)  720,  classifica- 
tion of  dutiable  goods ; 

U.  8.  V,  Lies,  (1898)  170  U.  8.  628,  18  S. 
Ct.  780,  42  U.  8.  (L.  ed.)  1170,  procedure  to 
review  order  of  board  of  general  appraisers ; 

Saltonstall  v.  Birtwell,  (1896)  164  U.  8.  54, 
17  8.  Ct.  19,  41  U.  8.  (L.  ed.)  348,  payment 
of  excessive  duties  under  protest,  four  jus- 
tices dissenting; 

The  Conqueror,  (1897)  166  U.  8.  110,  17 
8.  Ct  610,  41  U.  8.  (L.  ed.)  937,  customs  du- 
ties, demurrage,  etc.; 

U.  8.  r.  Allen,  (1896)  163  U.  8.  499,  16  S. 
Ct  1071,  41  U.  8.  (L.  ed.)  242,  as  to  customs 
duties,  one  justico  dissenting. 

Criminal  eases,  —  Old  Nick  Williams  Co. 
r.  U.  8..  (1910)  216  U.  8.  541,  30  8.  Ct.  221, 
64  U.  8.   (L.  ed.)   318; 

Holmgren  v.  U.  8.,  (1910)  217  U.  8.  609. 
30  8.  Ct  688,  64  U.  S.  (L.  ed.)  861,  claimed 
eonflict  between  dTircuit  Courts  of  Appeals ; 

Great  Northern  R.  Co.  v.  U.  8.,  (1908)  208 
U.  8.  452,  28  S.  Ct  313,  52  U.  S.  (L.  ed.) 
667,  as  to  effect  of  Hepburn  Act  upon  the 
Elkins  Act; 

Armour  Packing  Co.  v.  U.  S.,   (1908)   209 


U.  S.  56,  28  S.  Ct  428,  52  U.  8.  (L.  ed.)  681, 
and  Chicago,  etc.,  R.  Co.  t\  U.  S.,  (1908)  209 
U.  8.  90,  28  S.  Ct  439,  52  U.  S.  (L.  ed.)  698, 
construction  of  the  Elkins  Act; 

Clyatt  f.  U.  8.,  (1905)  197  U.  8.  207,  26 
8.  Ct.  429,  49  U.  S.  (L.  ed.)  726,  constitu- 
tionality and  scope  of  Peonage  Act  of  Con- 
gress, sufficiency  of  record  on  writ  of  error, 
etc.; 

Hackfeld  v.  U.  S.,  (1905)  197  U.  8.  442,  25 
8.  Ct.  466,  49  U.  S.  (L.  ed.)  826,  case  arising 
in  Hawaii,  construction  of  Act  of  Congress  of 
1891  as  to  neglect  to  return  immigrants  un- 
lawfully brought  in; 

Francis  v,  U.  8.,  (1903)  188  U.  8.  375,  23 
8.  Ct  334,  47  U.  8.  (L.  ed.)  508,  interstate 
traffic  in  lottery  tickets; 

Leovy  r.  U.  S.,  (1900)  177  U.  S.  621,  20 
8.  Ct  797,  44  U.  8.  (L.  ed.)  914,  for  building 
dam  across  navigable  stream; 

8purr  V,  U.  S.,  (1899)  174  U.  S.  728,  19  S. 
Ct  812,  44  U.  S.  (L.  ed.)  1150,  construction 
of  federal  statutes  as  to  officers  of  national 
banks,  two  justices  dissenting. 

Construction  of  Barter  Act  of  189S,  — 
Calderon  v.  Atlas  Steamship  Co.,  (1898)  170 
U.  8.  272,  18  8.  Ct.  588,  42  U.  8.  (L.  ed.) 
1033;  The  Carib  Prince,  (1898)  170  U.  S. 
655,  18  8.  Ct  753,  42  U.  8.  (L.  ed.)  1181; 
The  Sylvia,  (1898)  171  U.  8.  462,  19  8.  Ct 
7,  43  U.  S.  (L.  ed.)  241;  The  Chattahoochee. 

(1899)  178  U.  8.  640,  19  8.  Ct  491,  43  U.  S. 
(L.  ed.)  801;  Knott  r.  Botany  Worsted  Mills, 

(1900)  179  U.  8.  69,  21  S.  Ct  30,  46  U.  S. 
(L.  ed.)  90;  The  Southwark,  (1903)  191  U.  S. 
1,  24  8.  Ct  1,  48  U.  8.  (L.  ed.)  65;  The  Wild- 
ercroft,  (1906)  201  U.  8.  378,  26  8.  Ct.  467, 
60  U.  8.  (L.  ed.)  794. 

Miscellaneous  oases,  —  Southern  R.  Co.  v. 
King,  (1910)  217  U.  8.  524,  30  8.  Ct  594,  54 
U.  8.  (L.  ed.)  868,  state  statute  claimed  to 
violate  interstate  commerce  clause  of  Federal 
Constitution ; 

Standard  Oil  Co.  v,  Anderson,  (1909)  212 
U.  S.  215,  29  S.  Ct  252,  63  U.  S.  (L.  ed.) 
480.  ''supposed  conflict  of  decision  in  the 
lower  federal  courts"  on  a  question  in  the 
law  of  master  and  servant; 

Murray  v.  Wilson  Distilling  Co.,  (1909) 
213  U.  S.  161,  29  8.  Ct.  468,  63  U.  8.  (L.  ed.) 
742,  construing  state  constitution  and  stat- 
utes, and  holding  the  suit  to  be  one  against 
a  state  and  inhibited  by  the  Eleventh  Amend- 
ment ;  / 

Peck  i;.  Tribune  Co.,  (1909)  214  U.  S.  185, 
29  S.  Ct  554,  63  U.  8.  (L.  ed.)  960,  holding 
a  publication  libelous  where  there  was  "no 
decision  in  which  this  matter  is  discussed 
upon  principle ;  '* 

McGuire  v.  Blount,  (1905)  199  U.  8.  142, 
26  S.  Ct  1,  50  U.  S.  (L.  ed.)  125,  as  to  dis- 
qualification of  federal  trial  judge  on  the 
ground  of  interest,  and  various  questions  of 
general  law; 

Moran  v.  Dillingham,  (1899)  174  U.  8. 
153,  19  S.  Ct  620,  43  U.  8.  (L.  ed.)  930,  as 
to  disqualification  of  judge  of  Circuit  C)ourt 
of  Appeals; 

The  Eliza  Lines,  (1905)  199  U.  S.  119,  26 
S.  Ct.  8,  50  U.  R.  (L.  ed.)  115,  a  difficult 
question  in  maritime  law  on  a  libel  for  sal- 
vage, four  justices  dissenting; 
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French  Republic  v,  Saratoga  Vichy  Spring 
Co.,  (1903)  191  U.  S.  427,  24  S.  Ct.  145,  48 
U.  S.  (L.  ed.)  247,  suit  by  French  Republic, 
unfair  competition,  trade  name,  laches; 

U.  S.  V.  Northern  Pac.  R.  Co.,  (1904)  193 
U.  S.  1,  24  S.  Ct.  330,  48  U.  S.  (L.  ed.)  693, 
railroad  land  grant,  considering  the  scope  of 
a  recent  decision  of  the  Supreme  Court  in  a 
cognate  case ; 

Great  Southern  Fire  Proof  Hotel  Co.  i?. 
Jones,  (1904)  193  U.  S.  532,  24  S.  Ct.  576,  48 
U.  S.  (L.  ed.)  778,  constitutionality  of  state 
mechanics'  lien  law,  the  Circuit  Court  of  Ap- 
peals and  the  Supreme  Court  of  the  state 
holding  different  views; 

U.  S.  i\  Sing  Tuck,  (1904)  194  U.  S.  161, 
24  S.  Ct.  621,  48  U.  S.  (L.  ed.)  917,  case  of 
habeas  corpus  to  inquire  into  detention  of 
Chinese  seeking  to  enter  the  United  States 
and  claiming  citizenship,  two  justices  dis- 
senting; 

Hale  i\  Allinson,  (1903)  188  U.  S.  56,  23 
S.  Ct  244,  47  U.  S.  (L.  ed.)  380,  equitable 
jurisdiction  and  right  of  receiver  to  sue  in 
foreign  state,  "  contrariety  of  opinion  in  lower 
federal  courts,"  one  justice  dissenting; 

The  Conemaugh,  (1903)  189  U.  S.  363,  23 
S.  Ct.  504,  47  U.  S.  (L.  ed.)  854,  construction 
of  mandate  of  Supreme  Court  on  prior  cer- 
tiorari in  the  same  case; 

The  Styria  r.  Munroe,  (1902)  186  U.  S.  I, 
22  S.  Ct.  731,  46  U.  S.  (L.  ed.)  1027,  libel  in 
admiralty  for  failure  to  deliver  goods,  dis- 
charge of  contraband  goods,  ''the  learned 
judges  of  the  courts  below  .  .  .  disagreed  on 
the  critical  question;  " 

Hagan  v,  Scottish  Union,  etc.,  Ins.  Co., 
(1902)  186  U.  S.  423,  22  S.  Ct.  862,  46  U.  S. 
(L.  ed.)  1229,  construction  of  marine  in- 
surance policy  different  views  of  the  judges 
of  the  courts  below  in  the  same  case  upon 
the  question  at  issue; 

Mutual  L.  Ins.  Co.  r.  Cohen,  (1900)  179 
U.  8.  262,  21  S.  Ct.  106,  45  U.  S.  (L.  ed.) 
181,  questions  in  insurance  law  left  undecided 
in  recent  similar  cases  in  Supreme  Court; 

Bosworth  17.  St.  Louis  Terminal  R.  Assoc., 
(1899)  174  U.  S.  182,  19  S.  Ct.  626,  43  U.  S. 
(L.  ed.)  941,  as  to  a  receiver's  right  to  ap- 
peal; 

The  Three  Friends,  (1897)  166  U.  S.  1,  17 
S.  Ct.  495,  41  U.  S.  (L.  ed.)  897,  violation  of 
neutrality  law,  one  justice  dissenting; 

U.  S.  V,  Chamberlin,  (1911)  219  U.  S.  260, 
31  S.  Ct.  155,  55  U.  S.  (L.  ed.)  204,  deciding 
questions  of  law  and  procedure  under  the 
War  Revenue  Act  of  1898; 

U.  S.  17.  Atchison,  etc.,  R.  Co.,  (1911)  220 
U.  S.  87,  31  S.  Ct.  362,  55  U.  S.  (L.  ed.)  361, 
construing  a  recent  Act  of  Congress; 

Dr.  Miles  Medical  Co.  v.  John  D.  Park,  etc., 
Co.,  (1911)  220  U.  S.  373,  31  S.  Ct.  376,  55 
U.  S.  (L.  ed.)  502,  and  Ck)ntinental  Wall 
Paper  Co.  %>.  Louis  Voight,  etc.,  Co.,  (1909) 
212  U.  S.  227,  29  S.  Ct.  280,  53  U.  S.  (L.  ed.) 
486,  construing  and  applying  provisions  in 
the  Anti-Trust  Act  of  1890; 

Omaha  i?.  Omaha  Water  Co.,  (1910)  218  U. 
S.  180,  30  S.  Ct.  615,  54  U.  S.  (L.  ed.)  991, 
considering  the  powers  of  a  city  with  respect 
to  waterworks  and  waterworks  company; 

Presidio  County  v.  Noel-Young  Bond,  etc., 


Co.,  (1909)  212  U.  S.  58,  29  8.  Ct.  237,  63 
U.  S.  (L.  ed.)  402,  determining  that  the  plain- 
tiff was  a  howk  fide  holder  of  county  bonds ; 

Equitable  L.  Assur.  Soc.  v.  Brown,  0909) 
213  U.  S.  25,  aO  S.  Ct.  404,  53  U.  S.  (L.  ed.) 
682,  questions  of  equity  jurisdiction; 

Dupree  v.  Mansur,  (1909)  214  U.  S.  161,  29 
S.  Ct.  648,  53  U.  S.  (L.  ed.)  950,  as  to  duty  of 
federal  courts  to  follow  rule  of  local  law; 

Weems  Steamboat  Co.  v.  People's  Steam- 
boat Co.,  (1909)  214  U.  S.  345,  29  S.  Ct.  661, 
53  U.  S.  (L.  ed.)  1024,  as  to  rights  of  a 
riparian  owner  upon  a  navigable  stream; 

Lawson  v,  U.  S.  Mining  Co.,  (1907)  207  U. 
S.  1,  28  S.  Ct.  15,  62  U.  S.  (L.  ed.)  66,  federal 
equity  jurisdiction,  mining  claim,  apexing 
veins,  etc.; 

Ozan  Lumber  (Do.  v.  Union  County  Nat. 
Bank,  (1907)  207  U.  S.  261,  28  S.  Ct.  89,  62 
U.  S.  (L.  ed.)  196,  constitutionality  of  state 
statute ; 

The  Hamilton,  (1907)  207  U.  S.  398,  28  S. 
Ct.  133,  62  U.  S.  (L.  ed.)  264,  application  of 
state  law  in  admiralty  case ; 

Herring-Hall-Marvin  Safe  Co.  v.  Hall's  Safe 
Co.,  (1908)  208  U.  S.  564,  28  S.  Ct.  350,  62 
U.  S.  (L.  ed.)  616,  and  Donnell  v.  Herring- 
Hall-Marvin  Safe  Co.,  (1908)  208  U.  S.  267, 
28  S.  Ct.  288,  52  U.  S.  (L.  ed.)  481,  as  to  un- 
fair use  of  trade  name ; 

Atlantic  Trust  Co.  v.  Chapman,  (1908)  208 
U.  S.  360,  28  S.  Ct.  406,  62  U.  S.   (L.  ed.) 
528,  as  to  personal  liability  of  complainant 
in   foreclosure   for   certain   expenses    of    re* 
ceiver ; 

Old  Dominion  Copper  Min.,  etc.,  Ck).  r. 
Lewisohn,  (1908)  210  U.  S.  206,  28  S.  Ct. 
634,  52  U.  S.  (L.  ed.)  1026,  question  of  cor- 
poration law; 

Wicomico  County  v.  Bancroft,  (1906)  203 
U.  S.  112,  27  S.  Ct.  21,  61  U.  S.  (L.  ed.)  112, 
as  to  the  proper  construction  of  a  statute  re- 
pealing certain  exemptions  from  taxation; 

Whitfield  V.  iEtna  L.  Ins.  Co.,  (1907)  205 
U.  S.  489,  27  S.  Ct.  678,  61  U.  S.  (L.  ed.)  896, 
validity  of  provision  in  life  insurance  policy 
as  tested  by  state  statute; 

Nederland  L.  Ins.  Co.  v.  Meinert,   (1905) 

199  U.  S.  171,  26  S.  Ct.  16,  50  U.  S.  (L.  ed.) 
139,  construction  of  state  statute  on  a  ques- 
tion of  insurance  law; 

Donovan  t\  Pennsylvania  Co.,  (1906)  199 
U.  S.  279,  26  S.  Ct.  91,  50  U.  S.  (L.  ed.)  192, 
as  to  rights  of  cabmen  to  solicit  custom  in 
railroad  station  and  grounds  and  on  eide- 
walks ; 

California  Reduction  Co.  v.  Sanitary  Re- 
duction Works,  (1906)  199  U.  S.  306,  26  8. 
Ct.  100,  50  U.  S.  (L.  ed.)  204,  as  to  validity 
of  municipal  ordinances  under  state  and 
federal  constitution; 

Guardian  Trust,  etc.,  Co.  v.  Fisher,  (1906) 

200  U.  S.  57,  26  S.  Ct.  186,  60  U.  S.  (L.  ed.) 
367,  as  to  priority  of  judgment  creditors  of  a 
corporation  over  Hen  of  a  corporate  mort- 
gage; 

Wright  V.  Louisville,  etc.,  R.  Co.,  (1904) 
195  U.  S.  219,  25  S.  Ct.  16,  49  U.  S.  (L.  ed.) 
167,  construction  of  state  constitution  and 
statutes  as  to  taxation  of  shares  of  stock  in 
foreign  corporation; 

Creede,  etc.,  Min.,  etc.,  Co.  v.  Uinta  Tunnel 
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Min.,  etc.,  Co.,  (1905)  196  U.  S.  337,  25  S. 
Ct.  266,  49  U.  S.  (L.  ed.)  501,  mining  claims, 
construction  of  Acts  of  Congress; 

FUnigan  17.  Sierra  County,  (1905)  196  U. 
8.  563,  25  8.  Ct.  314,  49  U.  8.  (L.  ed.)  597, 
and  Wlieeler  v.  Plumas  County,  (1905)  196 
U.  8.  562,  25  8.  Ct.  316,  49  U.  8.  (L.  ed.) 
5d^,  construction  and  effect  of  state  statutes 
bearing  on  validity  of  license  fee  imposed  by 
county  ordinance; 

U.  8.  V,  Whitridge,  (1905)  197  U.  8.  135, 
25  8.  Ct.  406,  40  U.  8.  (L.  ed.)  ^96,  construc- 
tion of  a|i  Act  of  Congress  of  1894  as  to  power 
of  secretary  of  the  treasury  in  reliquidation 
of  entry  of  imported  merchandise; 

Harriman  t?.  Northern  Securities  Co., 
(1905)  197  U.  8.  244,  25  8.  Ct.  493,  49  U.  8. 
(L.  ed.)  739,  as  to  enjoining  defendant  from 
making  ratable  distribution  of  its  corporate 
assets,  etc.; 

Louisville,  etc.,  R.  Co.  v.  West  Coast  Naval 
Stores  Co.,  (1905)  198  U.  S.  483,  25  8.  Ct. 
745,  49  U.  8.  (!«  ed.)  1135,  question  whether 
wharf  built  by  «  railroad  company  was  a 
public  wharf; 

Great  Western  Min.,  etc.,  Co.  t?.  Harris, 
(1905)  198  U.  8.  561,  25  8.  Ct.  770,  49  U.  8. 
(L.  ed.)  1163,  as  to  right  of  receiver  to  sue 
in  foreign  jurisdiction; 

Hubbert  i?.  Campbellsville  Lumber  Co., 
(1903)  191  U.  8.  70,  24  8.  Ct.  28,  48  U.  8.  (L, 
ed.)  101,  construction  of  state  statutes  relat- 
ing to  remedy  of .  holder  of  county  bonds, 
three  justices  dissenting; 

Brunswick  Terminal  (Jo.  r.  Baltimore  Nat. 
Bank,  (1904)  192  U.  8.  386,  24  8.  Ct.  314,  48 
U.  8.  (L.  ed.)  491,  construing  state  statute 
as  to  individual  liability  of  stockholders  in 
state  bank; 

Northern  Pac.  R.  Co.  r.  Adams,  (1904) 
192  U.  8.  440,  24  8.  Ct.  408,  48  U.  8.  (L.  ed.) 
613,  involving  a  state  statute  relating  to 
actions  for  d^th  by  wrongful  act,  two  jus- 
tioes  dissentinfif  * 

Mutual  L.  Ins.  Co.  v.  Hill,  (1904)  193 
17.  8.  551,  24  8.  Ct.  538,  48  U.  8.  (L.  ed.) 
788,  extraterritorial  effect  of  state  statute  re- 
■pecting  forfeitures,  etc. ; 

The  Iroquois,  (1904)  194  U.  8.  240,  24  8. 
Ct  640.  48  U.  8.  (L.  ed.)  955,  as  to  master's 
obligation  to  seaman  severely  injured  at  sea; 

Schwartz  v.  Duss,  (1902)  187  U.  8.  8,  23 
8.  Ct.  4,  47  U.  8.  (L.  ed.)  53,  as  to  distribu- 
tion of  the  property  and  assets  of  the  Har- 
mony Society  in  Pennsylvania,  two  justices 
dissenting; 

Mencke  v.  Cargo  Java  Sugar,  (1902)  187 
U.  8.  248,  28  8.  C^t.  86,  47  U.  S.  (L.  ed.)  163, 
libel  for  freight,  construction  of  charter 
party; 

Nashua  Sav.  Bank  t;.  Anglo-American  Land, 
etc.,  Co.,  (1903)  189  U.  8.  221,  23  8.  Ct.  517, 
47  U.  8.  (L.  ed.)  782,  as  to  proof  of  Acta  of 
Parliament,  and  other  matters; 

Zane  v.  Hamilton  County,  (1903)  189  U.  8. 
870,  23  8.  Ct.  538,  47  U.  8.  (L.  ed.)  858, 
validity  of  statute  under  which  county  bonds 
were  issued; 

Brill  V.  Peckham  Motor  Truck,  etc.,  Co., 
(1903)  189  U.  8.  67,  23  8,  Ct.  562,  47  U.  8. 
(Lk  ed.)  706,  a  question  of  proper  practice  in 
CSreuit  Court  of  Appeals; 


Bell  v.  Commonwealth  Title  Ins.,  etc.,  Co., 
(1903)  189  U.  S.  131,  23  S.  Ct.  569,  47  U.  8. 
(L.  ed.)  741,  as  to  right  of  title  guaranty 
company  to  inspect  indices  of  judgment  rec- 
ords in  federal  courts; 

Chattanooga  Nat.  Bldg.,  etc.,  Assoc,  r.  Den- 
son,  (1903)  189  U.  8.  408,  23  8.  Ct.  630,  47 
U.  S.  (L.  ed.)  870,  as  to  what  constitutes 
doing  business  in  a  state  by  a  foreign  corpora- 
tions; 

Stanly  County  r.  Coler,  (1903)  190  U.  a 
437,  23  8.  Ct.  811,  47  U.  8.  (L.  ed.)  1126,  as 
to  validity  of  certain  county  railroad  aid 
bonds; 

McMaster  v.  New  York  L.  Ins.  Co.,  (1901) 
183  U.  8.  25,  22  S.  Ct.  10,  46  U.  8.  (L.  ed.) 
64,  question  of  forfeiture  of  insurance  policy ; 

The  Kensington,  (1902)  183  U.  8.  263,  22 
8.  Ct.  102,  46  U.  8.  (L.  ed.)  190,  validity  of 
exceptions  in  passenger  ticket  as  to  liability 
for  loss  of  baggage; 

Guarantee  (Do.  of  North  America  v.  Me- 
chanics' Sav.  Bank,  etc.,  Co.,  (1902)  183  U.  8. 
402,  22  8.  Ct.  124,  46  U.  8.  (L.  ed.)  253,  eon- 
struction  of  guarantee  company's  bond  for  em- 
ployee; 

Sun  Printing,  etc.,  Assoc,  i?.  Moore,  (1902) 
183  U.  8.  642,  22  8.  Ct.  240,  46  U.  8.  (L.  ed.) 
366,  construction  of  charter  party,  etc.; 

O'Brien  t\  Wheelock,  (1902)  184  U.  8.  450, 
22  S.  Ct.  354,  46  U.  8.  (L.  ed.)  636,  validity 
of  state  levee  assessments,  constitutional  law ; 

Williams  ».  Gaylord,  (1902)  186  U.  8.  157, 
22  S.  Ct.  798,  46  U.  8.  (L.  ed.)  1102,  as  to 
following  state  decisions  on  state  statutes; 

Ward  v.  Joslin,  (1902)  186  U.  8.  142,  22 
8.  Ct.  807,  46  U.  8.  (L.  ed.)  1093,  enforcement 
of  statutory  liability  of  stockholders  in  for- 
eign corporation; 

Fidelity,  etc.,  Co.  r.  Courtney,  (1902)  186 
U.  8.  342,  22  8.  Ct.  833,  46  U.  8.  (L.  ed.) 
1193,  liability  on  employee's  indemnity  bond, 
questions  of  practice,  etc.; 

Washburn,  etc.,  Mfg.  Co.  t?.  Reliance  Marine 
Ins.  Co.,  (1900)  179  U.  8.  1,  21  8.  Ct.  1,  45 
U.  8.  (L.  ed.)  49,  constructicm  of  marine  in- 
surance policy; 

Sazlehner  v,  Eisner,  etc.,  Co.,  (1900)  179 
U.  8.  19,  21  S.  Ct.  7,  45  U.  8.  (L.  ed.)  60,  and 
Saxlehner  9.  Neilsen,  (1900)  179  U.  8.  43, 
21  8.  Ct.  16,  45  U.  8.  (L.  ed.)  77,  trademark 
cases,  laches,  etc.,  depending  almost  wholly 
upon  questions  of  fact; 

Crossman  t?.  Burrill,  (1900)  179  IT.  8.  100, 
21  S.  Ct.  38,  45  U.  S.  (L.  ed.)  106,  demurrage, 
liabilitv  of  charterers; 

The  Queen  of  the  Pacific,  (1901)  180  U.  8. 
49,  21  8.  Ct.  278,  45  U.  8.  (L.  ed.)  419,  stipu- 
lation in  bill  of  lading  limiting  liability; 

New  Orleans  17.  Fisher,  (1901)  180  U.  S. 
185,  21  S.  Ct.  347,  45  U.  8.  (L.  ed.)  485,  and 
New  Orleans  f.  Warner,  (1901)  180  U.  8. 
199,  21  S.  Ct.  353,  45  U.  8.  (L.  ed.)  493, 
creditors'  bill,  equity  jurisdiction,  etc.; 

Holly  V.  Protestant  Episcopal  Church  Mis- 
sionary Soc,  (1901)  180  U.  S.  284,  21  S.  Ct. 
395,  45  U.  8.  (L.  ed.)  531,  liability  as  a  trus- 
tee ex  maleficio; 

Mitchell  V.  Chicago  First  Nat.  Bank, 
(1901)  180  U.  8.  471,  21  8.  Ct.  418,  46  U.  8. 
(L.  ed.)  627,  as  to  following  decisions  of  state 
court; 
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Li  Sing  i\  U.  8.,  (1901)  180  U.  S.  486,  21 
S.  Ct.  440,  46  U.  S.  (L.  ed.)  634,  Chinese 
deportation  case; 

Clews  V,  Jamieson,  (1901)  182  U.  S.  461, 
21  S.  Ct.  845,  45  U.  S.  (L.  ed.)  1183,  equity 
jurisdiction,  construction  of  state  statute,  one 
justice  dissenting; 

Hartford  F.  Ins.  Co.  v,  Chicago,  etc.,  R. 
Co.,  (1899)  175  U.  S,  91,  20  S.  Ct.  33,  44  U. 
8.  (L.  ed.)  84,  validity  of  stipulation  in  con- 
tract, and  as  to  following  state  court  de- 
cisions ; 

The  New  York,  (1899)  175  U.  8.  187,  20  S. 
Ct.  67,  44  U.  S.  (L.  ed.)   126,  collision  case; 

Canada  Sugar  Refining  Co.  t?.  Insurance  Co. 
of  North  America,  (1900)  175  U.  8.  609,  20 
8.  Ct.  239,  44  U.  8.  (L.  ed.)  292,  question  in 
marine  insurance  law; 

New  Orleans  r.  Warner,  (1899)  175  U.  8. 
120,  20  8.  Ct.  44,  44  U.  8.  (L.  ed.)  96,  (1900) 
176  U.  8.  92,  20  8.  Ct.  280,  44  U.  8.  (L.  ed.) 
385,  municipal  corporation  law; 

Southern  R.  Co.  X),  Carnegie  Steel  Co., 
(1900)  176  U.  8.  257,  20  8.  Ct.  347,  44  U.  8. 
(L.  ed.)  458,  and  Lackawanna  Iron,  etc., 
Co.  t\  Farmers'  L.  &  T.  Co.,  (1900)  176  U.  8. 
298,  20  8.  Ct.  363,  44  U.  8.  (L.  ed.)  475,  re- 
ceivership, preferential  debts,  one  justice  dis- 
senting ; 

The  Albert  Dumois,  (1900)  177  U.  8.  240, 
20  8.  Ct.  595,  44  U.  8.  (L.  ed.)  761,  a  col- 
lision case,  rules  of  navigation,  etc.*,  two  jus- 
tices dissenting; 

U.  8.  V.  Harris,  (1900)  177  U.  8.  305,  20 
8.  Ct.  609,  44  U.  8.  (L.  ed.)  780,  liability  of 
railroad  receivers  for  penalties  under  federal 
statutes  regulating  transportation  of  live 
stock; 

Adams  v,  Cowen,  (1900)  177  U.  S.  471,  20 
8.  Ct.  668,  44  U.  S.  (L.  ed.)  851,  construction 
of  a  will,  two  justices  dissenting; 

Roehm  \\  Horst,  (1900)  178  U.  8.  1,  20  8. 
Ct.  780,  44  U.  S.  (L.  ed.)  953,  question  in  law 
of  contracts ; 

Castner  v,  Coffman,  (1900)  178  U.  8.  168, 
20  8.  Ct.  842,  44  U.  8.  (L.  ed.)  1021,  trade- 
mark case; 

Mutual  L.  Ins.  Co.  v.  Sears,  (1900)  178  U. 
8.  345,  20  8.  Ct.  912,  44  U.  8.  (L.  ed.)  1096; 
Mutual  L.  Ins.  Co.  v,  Allen,  (1900)  178  U.  SI 
351,  20  8.  Ct.  913,  44  U.  8.  (L.  ed.)  1098, 
and  Mutual  L.  Ins.  Co.  17.  Hill,  (1900)  178 
U.  8.  347,  20  S.  Ct.  914,  44  U.  8.  (L.  ed.) 
1097,  all  three  cases  involving  questions  of 
insurance  law; 

Chicago,  etc.,  R.  Co.  17.  Clark,  (1900)  178 
U.  8.  353,  20  8.  Ct.  924,  44  U.  8.  (L.  ed.) 
1099,  questions  of  appellate  procedure  and 
general  law; 

Sioux  City  Terminal  R.,  etc.,  Co.  r.  Trust 
Co.  of  North  America,  (1899)  173  U.  8.  99, 
19  8.  Ct.  341,  43  U.  8.  (L.  ed.)  628,  corpora- 
tion law,  excessive  indebtedness  under  state 
statute; 

Gunnison  County  r.  Rollins,  (1899)  173  U. 
8.  256,  19  8.  Ct.  390,  43  U.  8.  (L.  ed.)  689, 
county  bonds  and  hona  fide  holder; 

Wade  V.  Travis  County,  (1899)  174  U.  8. 
499,  19  S.  Ct.  715,  43  U.  S.  (L.  ed.)  1060, 
validity  of  municipal  bonds; 

Underbill  v,  Hernandez,  (1897)  168  U.  8. 
250,  18  S.  Ct.  83,  42  U.  8.  (L.  ed.)  456,  war 


in    foreign   state,    personal    liability  of  offi- 
cer; 

O'Brien  r.  Miller,  (1897)  168  U.  8.  287, 
18  8.  Ct.  140,  42  U.  S.  (L.  ed.)  469,  con- 
struction of  bottomry  bond; 

The  Victory,  (1897)  168  U.  S.  410,  18  8. 
Ct.  149,  42  U.  8.  (L.  ed.)  519,  collision  case, 
reckless  navigation; 

Ritter  v.  Mutual  L.  Ins.  Co.,  (1898)  169 
U.  8.  139,  18  S.  Ct.  300,  42  U.  S.  (L.  ed.) 
693,  life  insurance,  suicide,  sanity; 

Stuart  V,  £aston,  (1898)  170  U.  S.  383,  18 
S.  Ct.  650,  42  U.  8.  (L.  ed.)  1078,  construc- 
tion of  deed ; 

Virginia,  etc..  Coal  Co.  r.  Central  R.,  etc., 
Co.,  (1398)  170  U.  8.  356,  18  8.  Ct.  657,  42 
U.  8.  (L.  ed.)  1068,  railroad  receivership, 
preferred  charges; 

Provident  L.,  etc.,  Co.  r.  Mercer  County, 
(1898)  170  U.  8.  593,  18  8.  Ct.  788,  42  U.  8. 
(L.  ed.)  1156,  county  bonds,  deposit  in 
escrow ; 

Pullman's  Palace-Car  Co.  f.  Central  Transp. 
Co.,  (1898)  171  U.  8.  138,  18  8.  Ct.  808,  43 
U.  8.  (L.  ed.)  108,  equity  practice,  ultra  vires 
contracts,  two  justices  dissenting; 

North  American  Commercial  Co.  r.  U.  8., 
(1898)  171  U.  8.  110,  18  8.  Ct.  817,  43  U.  8. 
(L.  ed.)  98,  Alaskan  seal  fisheries; 

The  Kate,  (1896)  164  U.  8.  458,  17  8.  Ct. 
135,  41  U.  8.  (L.  ed.)  512,  maritime  liens; 

Walker  v.  Brown,  (1897)  166  U.  8.  664,  17 
8.  Ct.  453,  41  U.  8.  (L.  ed.)  866,  equitable 
lien; 

The  Majestic,  (1897)  166  U.  8.  376,  17  8. 
Ct.  597,  41  U.  8.  (L.  ed.)  1039,  carrier's  lia- 
bility for  damage  to  baggage,  conditions  on 
ticket ; 

Enterprise  Min.  Co.  v.  Rico-Aspen  Consol. 
Min.  Co.,  (1897)  167  U.  8.  108,  17  8.  Ct.  762, 
42  U.  8.  (L.  ed.)  96,  mining  rights,  construc- 
tion of  federal  statute; 

London  Assur.  r.  Companhia  de  Moagens  do 
Barreiro,  ( 1897 )  167  U.  8.  149,  17  8.  Ct.  786, 
42  U.  8.  (L.  ed.)  113,  marine  insurance  law; 

Telfener  v.  Russ,  (1896)  162  U.  8.  170,  16 
8.  Ct.  695,  40  U.  8.  (L.  ed.)  930,  163  U.  S. 
100,  16  S.  Ct.  1017,  41  U.  8.  (L.  ed.)  87,8Ute 
public  lands; 

Last  Chance  Min.  Co.  v,  Tyler  Min.  Co., 
(1895)  157  U.  8.  683,  15  8.  Ct.  733,  39  U.  S. 
(L.  ed.)  859,  mines  and  mining,  construction 
of  federal  statutes. 

Applicant  for  the  writ.  —  A  vice-consul  of 
Russia  was  granted  a  writ  of  certiorari  to  re- 
view a  judgment  aifirming  an  order  discharg- 
ing a  Russian  seaman  who  had  been  arrested 
for  desertion  from  a  Russian  cruiser.  Tucker 
V.  Alexandroff,  ( 1902)  183  U.  8.  424,  22  8.  Ct. 
195,  46  U.  8.  (L.  ed.)  264. 

The  provision  in  Judicial  Code,  sec.  240, 
ante,  title  Judiciaby,  vol.  1,  of  this  Supple- 
ment, p.  232,  that  the  Supreme  Court  may 
issue  certiorari  "  upon  the  petition  of  any 
party  thereto"  is  new  legislation  a,s  to  the 
quoted  clause,  but  probably  merely  declara- 
tory of  the  pre-existing  practice. 

In  Whitfield  v.  iEtna  L.  Ins.  Co.,   (1907) 
205  U.  8.  489,  27  8.  Ct.  578,  61  U.  8.  (L.  ed.) 
895,  it  appears  that  the  writ  of  certiorari  was 
granted  upon  the  application  of  the  plaintiff 
in  the  court  below  and  of  a  state  on  relatiOQ 
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of  its  attomey-geiieral,  the  question  pre- 
sented being  the  vaiidity  of  a  provision  in  a 
life  insurance  policy  in  view  of  the  state 
statute. 

Petition  for  writ,  notice,  record.  —  See 
instructions  by  clerk  of  Supreme  Court  ''as 
to  applications  for  writs  of  certiorari  under 
Act  of  March  3,  1891,"  which  follow  rule  39 
in  current  publications  of  Supreme  Court 
rules,  and  are  printed  in  210  U.  S.  503,  29  S. 
Ct.  xxiii. 

A  petition  for  a  writ  of  certiorari  is  quoted, 
substantially  in  full,  in  Chicago  First  Nat. 
Bank  i;.  Chicago  Title,  etc.,  Co.,  (1005)  198 
U.  S.  280,  25  S.  Ct.  693,  49  U.  S.  (L.  ed.) 
1051. 

A  rule  to  show  cause  was  granted  upon 
presentation  of  a  petition  for  a  writ  of  cer- 
tiorari in  Smith  v,  Vulcan  Iron  Works, 
(1897)  165  U.  S.  618,  17  S.  Ct.  407,  41  U.  S. 
(L.  ed.)  810. 

In  In  re  Woods,  (1892)  143  U.  S.  202,  12 
S.  Ct.  417,  36  U.  S.  (L.  ed.)  125,  the  applica- 
tion for  certiorari  was  made  upon  notice, 
and  accompanied  by  a  certified  copy  of  the 
entire  record  of  the  case,  in  compliance  with 
the  rule. 

Supreme  Court  rule  37,  210  U.  S.  601,  29 
S.  Ct.  xxii.,  requires  that  on  application  for 
a  writ  of  certiorari  "a  certified  copy  of  the 
entire  record  of  the  case  in  the  Circuit  Court 
of  Appeals  shall  be  furnished  to  this  court  by 
the  applicant  as  part  of  the  application."  A 
printed  copy  of  the  transcript  of  record  from 
a  Circuit  Court,  which  was  printed  under  the 
supervision,  direction,  and  control  of  the 
clerk  of  the  Circuit  Court  of  Appeals,  under 
and  pursuant  to  the  rules  of  that  court,  may 
be  used  without  being  reproduced  in  manu- 
script by  the  clerk,  in  furnishing  a  certified 
copy  of  the  record  of  the  case  as  requircMl  by 
the  rule  above  quoted.  Toledo,  etc.,  R.  Co.  t;. 
Continental  Trust  Co.,  (1900)  176  U.  S.  219, 
20  S.  Ct.  383,  44  U.  S.  ( L.  ed. )  442. 

Where  a  writ  of  certiorari  is  granted  on  a 
single  petition  for  several  cases  which  were 
considered  below  on  one  record,  and  it  is  con- 
ceded that  the  differences  in  the  cases  are  un- 
substantial, one  record  may  suffice  in  the 
Supreme  Court,  as  in  Armour  Packing  Co.  t7. 
U.  S.,  (1908)  209  U.  S.  56,  28  S.  Ct.  428,  52 
U.S.  (L.ed.)  681.     . 

On  petition  for  certiorari  or  mandamus  to 
review  a  decision  dismissing  a  writ  of  error 
for  want  of  jurisdiction,  where  the  record  was 
before  the  Supreme  Court  on  the  return  to  a 
rule  to  show  cause,  and  full  argument  had 
been  had,  the  writ  of  certiorari  was  issued, 
and  the  return  to  the  rule  was  allowed  to 
stand  as  a  return  to  the  writ.  American 
Sugar  Refining  Co.  t).  New  Orleans,  (1901) 
181  U.  8.  277,  21  S.  Ct.  646,  46  U.  S.  (L.  ed.) 
859. 

Effect  of  denial  of  the  writ.  — Where  an 
application  to  the  Supreme  Court  for  a  writ 
of  certiorari,  presenting  the  identical  issues 
which  were  determined  by  the  Circuit  Court 
of  Appeals,  has  been  summarily  denied,  it 
must  be  assumed  that  the  Supreme  Court  has 
impliedly  passed  on  such  issues,  imless  in 
some  way  the  fact  is  disclosed  that  it  did  not 
do  so,  and  the  Circuit  Court  of  Appeals  is 


precluded  from  proceeding  anew  on  the  same 
subject-matter  by  entertaining  a  petition  for 
a  rehearing.  Burget  v.  Robinson,  (1903)  123 
Fed.  262,  59  C.  C.  A.  260. 

Hearing  and  examination,  determinatioB, 
mandate.  —  "On  writ  of  certiorari  we  can  dis- 
pose of  all  questions  arising  on  the  record." 
Donovan  r.  Pennsylvania  Co.,  (1906)  199  U. 
S.  279,  26  S.  Ct.  91,  50  U.  S.  (L.  ed.)  192. 
Especially  is  this  true  where  the  case  is  heard 
on  a  writ  and  a  cross-writ  of  certiorari.  La 
Bourgogne,  (1908)  210  U.  S.  96,  28  S.  Ct. 
664,  52  U.  S.  (L.  ed.)  973. 

When  the  writ  has  been  granted,  and  the 
record  certified  in  obedience  to  it,  the  ques- 
tions arising  upon  the  record  must  be  de* 
termined  according  to  fixed  rules  of  law. 
American  Constr.  Co.  r.  Jacksonville,  etc.,  R. 
Co.,  (1893)  148  U.  S.  372,  13  S.  Ct.  768,  37 
U.  S.  (L.  ed.)  486. 

'*The  defendant's  counsel 'has  not  confined 
his  argument  to  the  questions  presented  by 
the  record.  It  seems  expedient,  therefore, 
simply  to  determine  the  questions  deem^  to 
arise  on  the  record,  and  stop  there."  Green 
County  V,  Quinlan,  (1909)  211  U.  S.  682,  29 
S.  Ct.  162,  63  U.  S.  (L.  ed.)  335., 

"  We  must  take  the  case  as  it  is  presented 
here  upon  the  stipulated  return  to  the  writ  of 
certiorari  on  the  record  as  presented  to  the 
Circuit  CDurt  of  Appeals."  McClellan  v.  Car- 
land,  (1910)  217  U.  S.  268,  30  S.  Ct.  601,  54 
U.  S.  (L.  ed.)  762. 

Where,  aside  from  errors  pointed  out  in  the 
petition  for  the  writ,  counsel  suggested  cer- 
tain difficulties  before  a  final  decree,  which 
were  not  disposed  of  in  the  opinion  or  decree 
of  the  Circuit  Court  of  Appeals,  the  Supreme 
Ck)urt  did  not  ''  feel  under  any  obligation  to 
do  more  than  to  hold  that  we  find  no  error 
in  the  decree."  Omaha  v,  Omaha  Water  Co., 
(1910)  218  U.  S.  180,  30  S.  Ct.  616,  64  U.  S. 
(L.  ed.)  991. 

Judgment  of  reversal  on  certiorari  is  not 
necessarily  an  adjudication  of  any  other  than 
the  questions  in  terms  discussed  and  decided, 
and  on  a  second  certiorari  to  review  a  sub- 
sequent judgment  below  in  the  same  case, 
all  questions  which  appear  upon  the  record 
and  have  not  already  been  decided  are  open 
for  consideration.  Mutual  L.  Ins.  Co.  v.  Hill, 
(1904)  193  U.  S.  551,  24  S.  Ct.  538,  48  U.  S. 
(L.  ed.)  788. 

The  scope  of  review  will  not  be  broadened 
so  as  to  include,  in  addition  to  the  questions 
which  the  petitioner  has  properly  raised,  tech^ 
nical  questions  tending  to  embarrass  the 
progress  and  delay  the  final  ending  of  an 
action,  the  merits  of  which  are  with  the  re- 
spondents. Green  County  v.  Thomas,  (1909) 
211  U.  S.  698,  29  S.  Ct.  168,  53  U.  S.  (L.  ed.) 
343. 

An  objection  to  the  sufficiency  of  an  indict- 
ment will  not  be  considered  on  certiorari,  al- 
though the  grounds  of  demurrer  and  the  gen- 
eral language  of  the  exception  taken  on  the 
trial  are  broad  enough  to  embrace  such  ob- 
jection, where  the  conduct  of  counsel  for  the 
accused  in  the  courts  below  is  wholly  incon- 
sistent with  any  intention  to  rely  upon  such 
objection,  and  the  point  was  not  referred  to 
in  the  petition  for  a  writ  of  certiorari,  or  in 
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the  brief  submitted  in  support  of  that  peti- 
tion. Great  Northern  R.  CJo.  v.  U.  S.,  (1908) 
208  U.  S.  462,  28  S.  Ct.  313,  52  U.  S.  (L.  ed.) 
567. 

Whether  or  not  the  inventions  covered  by 
the  claims  of  the  patent  in  suit  were  exhibited 
in  an  expired  foreign  patent  will  not  be  con- 
sidered on  certiorari  to  review  an  order  grant- 
ing a  preliminary  injunction,  where  the  ques- 
tion is  largely  one  of  fact,  and  pertains  rather 
to  the  evidence  than  to  a  construction  of  the 
patents.  Leeds,  etc.,  Co.  %),  Victor  Talking 
Mach.  Co.,  (1909)  213  U.  S.  325,  29  S.  Ct. 
495,  53  U.  S.  (L.  ed.)  816. 

A  writ  of  certiorari  was  dismissed  after 
argument  without  passing  on  the  merits 
where  the  action  oi  the  court  below  was 
neither  from  its  character  nor  importance 
within  the  scope  of  the  grant  of  power  to  re- 
view by  certiorari.  U.  S.  f.  Rimer,  ( 191 1 )  220 
U.  S.  547,  31  S.  Ct.  596,  66  U.  S.  (L.  ed.)  678. 

Concurrent  findings  of  fact  by  two  courts 
below  will  not  ordinarily  be  disturbed.  Work- 
man V.  New  York,  (1900)  179  U.  S.  562,  21 
S.  Ct.  212,  46  U.  8.  (L.  ed.)  314;  Interna- 
tional Nav.  Co.  V,  Farr,  etc.,  Mfg.  Co.,  (1901) 
181  U.  S.  218,  21  8.  Ct.  590,  46  U.  S.  (L. 
ed.)  830;  Schwartz  f?.  Duss,  (1902)  187  U.  S. 
8,  23  8.  Ct.  4,  47  U.  8.  (L.  ed.)  53;  The  Iro- 
quois, (1904)  194  U.  8.  240,  24  8.  Ct.  640,  48 
U.  8.    (L.  ed.)    956;  The  Germanic,    (1906) 

196  U.  8.  589,  26  8.  Ct.  317,  49  U.  S.  (L.  ed.) 
610;  The  Wildcroft,  (1906)  201  U.  S.  378, 
26  8.  Ct.  467,  50  U.  8.  (L.  ed.)  794;  La  Bour- 
gogne,  (1908)  210  U.  8.  96,  28  S.  Ct.  664,  62 
U.  8.  (L.  ed.)  973;  Continental  Paper  Bag 
Co.  t\  Eastern  Paper  Bag  Co.,  (1908)  210  U. 
8.  406.  23  8.  Ct.  748,  62  U.  S.  (L,  ed.)  1122 
( a  patent  case ) . 

On  certiorari  the  Supreme  Court  will 
finally  dispose  of  the  case  by  its  direction 
to  the  Circuit  Court,  and  thus  do  what  the 
Circuit  Court  of  Appeals  might  have  done, 
where  the  latter  court  had  before  it  a  record 
presenting  the  whole  case,  but  did  nothing 
more  than  to  reverse  the  decree  of  the  Cir- 
cuit Court  granting  a  preliminary  injunction. 
Harriman  t?.  Northern  Securities  O.,  (1906) 

197  U.  8.  244,  25  8.  Ct.  493,  49  U.  8.  (L.  ed.) 
739. 

In  a  case  where  the  Circuit  Court  of  Ap- 
peals had  rendered  a  judgment  on  the  merits, 
but  declined  to  decide  a  question  of  the  ju- 
risdiction of  the  court  below  which  was  pre- 
sented, for  want  of  power  to  decide  it,  the  Su- 
preme Court,  holding  that  the  Circuit  Court 
of  Appeals  had  power  to  decide  it,  proceeded 
to  decide  the  question  in  favor  of  the  jurisdic- 
tion and  then  afiirmed  the  judgment  on  the 
merits,  instead  of  reversing  and  sending  the 
case  back  to  have  the  question  of  jurisdiction 
decided.  Boston,  etc.,  R.  Co.  v.  Gokey,  (1908) 
210  U.  8.  166,  28  8.  Ct.  657,  62  U.  8.  (L.  ed.) 
1002. 

Upon  certiorari  to  review  a  decision  of  the 
Circuit  Court  of  Appeals  dismissing  a  writ 
of  error  for  want  of  jurisdiction,  the  Supreme 
Court  held  that  the  decision  was  erroneous 
and  thereupon  proceeded  to  determine  the  case 
upon  the  merits.  Mutual  L.  Ins.  Co.  r.  Phin- 
ney,  (1900)  178  U.  8.  327,  20  8.  Ct.  906,  44 
U.  8.  (L.  ed.)  1088. 

If  by  the  respondent's  fault  the  record  is 
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not  as  favorable  to  him  as  the  actual  facts 
might  have  justified,  lest  any  injoBtice  be 
done  upon  reversal  the  remand  may  be  with 
liberty  to  take  such  further  proceedings,  etc, 
as  in  Mueller  r.  Nugent,  (1902)  184  U.  8. 
1,  22  8.  Ct.  269,  46  U.  8.  (L.  ed.)  406. 

As  a  general  rule,  to  avoid  circuity,  the 
mandate  of  the  Supreme  Court  will  go  di- 
rectly to  the  court  from  which  the  Circuit 
(!k)urt  of  Appeals  took  the  case.  But  where 
the  only  reason  for  issuing  the  certiorari  was 
the  failure  of  the  Circuit  Court  of  Appeals  to 
consider  the  case  before  it,  the  case  was  re- 
manded to  the  latter  court  with  instructions 
to  hear  and  decide  it.  Lutcher,  etc.,  Lumber 
Co.  V,  Knight,  (1910)  217  U.  8.  267,  30  S.  Ct. 
606,  64  U.  8.  (L.  ed.)  767. 

VIII.  Review  bt  Supbeiob  Coubt  in  Cases 
Not  Made  Final. 

See  au;>m,  p.  1342,  division  V.  of  this  note. 

'<  There  shaU  be  of  rigbt,"  etc.  —  If,  in  the 
opinion  of  the  Circuit  Court  of  Appeals,  its 
judgment  is  not  reviewable  by  the  Supreme 
Court  under  this  section,  it  will  deny  an  ap- 
plication for  a  writ  of  error,  as,  for  instance, 
in  Weber  v,  Kentucky  Grand  Lodge,  (C.  C. 
A.  1909)  171  Fed.  839. 

Alleged  constitutioiul  question.  —  Appel- 
lants cannot  invoke  the  supposed  presence  of 
a  constitutional  question  in  a  cause  as  a 
ground  for  an  appeal  from  the  Circuit  Court 
of  Appeals,  where,  if  any  such  question  was 
disposed  of  by  the  decree,  it  was  decided  in 
their  favor.  Empire  State-Idaho  Min.,  etc., 
Co.  t\  Hanley,  (1906)  198  U.  8.  292,  25  8.  Ct. 
691,  49  U.  8,  (L.  ed.)  1066. 

Where  the  alienage  of  complainants  and  the 
citizenship  of  defendants  was  alleged  in  a  bill, 
but  a  constitutional  question  was  also  alleged, 
it  was  held  on  appeal  from  the  (]lireuit  Court 
of  Appeals  that  the  mere  averment  of  a 
constihitional  question  is  not  sufficient,  where 
the  question  sought  to  be  presented  is  so 
wanting  in  merit  as  to  cause  it  to  be  frivolous 
or  without  any  support  whatever  in  reason; 
and  the  appeal  was  dismissed  as  coming 
within  that  rule.  O'Callaghan  t?.  O'Brien. 
(1905)  199  U.  8.  89,  26  8.  Ct.  727,  60  U.  S. 
(L.  ed.)  101. 

A  question  as  to  the  full  faith  and  credit  to 
be  given  judgments  of  another  state  is  not 
disclosed  so  as  to  permit  a  review  of  a  de* 
cision  of  the  Circuit  Court  of  Appeals  under 
this  seotion,  where  the  complaint  in  which 
such  judgments  are  mentioned  seems  to  refer 
to  them  primarily,  if  not  solely,  as  fixing  the 
amount  of  the  plaintiffs  claim.  Bagley  9. 
General  Fire  Extinguisher  Co.,  (1909)  212  U. 
8.  477,  29  8.  Ct.  341,  63  U.  8.  (L.  ed.)  605. 

A  complaint  invoking  full  faith  and  credit 
for  Judgments  of  another  state  does  not  pre* 
sent  a  case  arising  under  the  Federal  Consti- 
tution so  as  to  permit  a  review  in  the  Su- 
preme Court  of  a  judgment  of  the  Circuit 
Court  of  Appeals,  where  the  defendant  was 
not  a  party  to  the  judgments,  and,  if  bound 
by  them,  is  so  bound,  not  by  their  own  opera- 
tion, but  by  an  estoppel  arising  out  of  the 
contract  relations  between  the  parties  and 
notice  to  defend  the  suits  in  which  the  jud^* 
ments  were  rendered,  the  ground  of  the  de- 
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cision  of  the  courts  below  being  that  there 
was  no  such  estoppel,  the  decision  turning 
wholly  on  the  construction  of  the  contract  as 
excluding  a  liability  over  in  the  event  that 
happened.  Bagley  t;.  General  Fire  Extin- 
guisher Ck>.,  (1909)  212  U.  S.  477,  29  S.  Ct. 
341,  53  U.  a  (L.  ed.)  605. 

An  allegation  by  a  party  claiming  an  in- 
terest in  a  mining  claim  by  virtue  of  a  pur- 
chase from  an  a£ninistrator  under  a  decree 
of  the  probate  court,  that  a  subsequent  de- 
cree of  that  court  annulling  the  prior  decree 
was  invalid  for  want  of  jurisdiction  to  render 
it  at  a  subsequent  term,  for  want  of  notice 
and  for  lack  of  evidence,  does  not  amount  to 
an  assertion  that  he  was  deprived  of  his  in- 
terest by  the  court  without  due  process  of 
law,  which  would  support  the  jurisdiction 
of  a  federal  Circuit  Court  irrespective  of  di- 
verse citizenship,  and  therefore  permit  an 
appeal  to  the  Supreme  Court,  under  this  sec- 
tion, from  a  decree  of  the  Circuit  Court  of 
Appeals  in  the  cause.  Empire  State-Idaho 
Min.,  etc.,  Co.  x>.  Hanley,  (1905)  198  U.  S. 
292,  25  S.  Ct.  691,  49  U.  S.   (L.  ed.)   1056. 

Constitutional  question  abandoned.  —  In  a 
suit  between  citizens  of  different  states  to  en- 
force judgment  liens  against  land,  a  city  was 
made  a  (kfendant,  the  plaintiff  claiming  that 
the  land  was  being  taken  under  paving  taxes 
without  due  process  of  law,  in  violation  of  the 
Constitution.  Defendants  denied  that  the 
taxes  affected  plaintiffs'  rights*  On  a  show- 
ing of  the  amount  of  taxes  due,  plaintiffs* 
tender  of  that  amount  was  received,  but 
afterward  returned.  On  decree  for  plaintiffs 
defendants  appealed  to  the  Circuit  Court  of 
Appeals,  where  the  decree  was  affirmed  on 
being  amended  to  allow  the  paving  taxes  by 
allowing  the  city  the  taxes  tendered.  Defend- 
ants having  failed  to  prosecute  their  appeal 
from  this  judgment,  it  was  dismissed  by  the 
Supreme  Court.  It  was  held  that  the  consti- 
tutional question  was  abandoned,  making 
final  the  judgment  of  the  Circuit  Court  of 
Appeals  on  a  second  appeal.  Huff  t?.  Bidwell, 
(C.  C.  A.  1910)  180  Fed.  374. 

Trademark  csms.  —  The  issue  of  unfair 
competition  must  be  regarded  as  open  for  con- 
sideration by  the  federal  Supreme  Court,  on 
an  appeal  from  the  Circuit  Court  of  Appeals, 
where  there  was  both  diversity  of  citizenship 
and  the  assertion  of  a  valid  trademark  to 
give  jurisdiction  to  the  Circuit  Court,  in 
view  of  the  statutory  description  in  this 
section  of  cases  in  which  the  decrees  of  the 
Cirenit  Court  of  Appeals  "  shall  be  final "  and 
in  view  of  the  provision  in  this  section  giving 
the  Supreme  Court  jurisdiction  "  in  all  cases 
not  .  .  .  made  final."  Standard  Paint  Co. 
V,  Trinidad  Asphalt  Mfg.  Co..  (1911)  220  U. 
8.  446,  31  8.  Ct.  456,  55  U.  S.  (L.  ed.)  536, 
where  the  court   said :   "  In  all  other  cases 


there  is  a  right  of  review  by  this  court  if 
there  is  the  statutory  amount  involved.  The 
case  at  bar  is  within  the  letter  of  the  statute. 
The  opposite  parties  to  the  suit  are  citizens 
of  different  states,  and  while  this  diversity  of 
citizenship  was  not  necessary  to  give  the  Cir- 
cuit Court  jurisdiction' of  the  case  in  so  far 
as  it  involved  the  validity  of  the  trademark, 
it  was  necessary  to  give  the  court  jurisdiction 
of  the  issue  of  unfair  competition.  If  the 
latter  had  stood  alone,  its  decision  would 
have  been  final  in  the  Court  of  Appeals,  and 
this  court  would  have  had  no  jurisdiction  to 
review  its  decision,  and  there  is  some  objec- 
tion on  principle,  notwithstanding  the  union 
of  the  charge  of  unfair  competition  with  the 
claim  of  a  trademark,  to  our  taking  jurisdic- 
tion, but  such,  we  think,  is  the  effect  of  the 
statute.  MacFadden  v,  U.  S.,  (1909)  213  U. 
S.  288,  29  S.  Ct.  490,  53  U.  8.  (L.  ed.)  801; 
Spreckels  Sugar  Refining  Co.  t.  McGlain, 
(1904)  192  U.  S.  397,  24  S.  Ct.  376,  48  U.  S. 
(L.  ed.)  496." 

But  in  a  trademark  case  where  th«re  is 
no  diversity  of  citizenship  and  the  suit  is 
brought  under  section  17  of  the  Act  of  Feb. 
20, 1905, 33  Stat.  L.  724, 728, 729, 10  Fed.  Stat. 
Annot.  408,  at  p.  4l4,  certiorari  is  the  ex- 
clusive remedy  for  a  review  by  the  Supreme 
Court  of  a  decision  of  the  Circuit  Court  of 
Appeals.  Hutehinson  t?.  Loewy,  (1910)  217 
U.  S.  457,  30  S.  Ct.  613,  54  U.  S.  (L.  ed.) 
838,  dismissing  an  appeal. 

Value  of  matter  in  controversy.  —  It  was 
remarked  in  McClellan  f?.  Carland,  (1910) 
217  U.  S.  268,  30  S.  C^t.  501,  503,  54  U. 
S.  (L.  ed.)  762,  that  in  a  judgment  of  the 
Circuit  Court  of  Appeals  denying  an  original 
petition  for  mandamus  to  a  judge  of  the  Cir- 
cuit Court,  "there  is  no  amount  in  contro- 
versy, and  consequently  there  could  be  no  ap- 
peal to  this  court." 

The  want  of  any  money  value  in  contro- 
versy precludes  an  appeal  to  the  Supreme 
Court  from  an  order  of  a  Circuit  Court  of 
Appeals,  discharging,  on  a  writ  of  certiorari, 
a  person  convicted  of  introducing  intoxicating 
liquors  into  an  Indian  reservation,  and  sen- 
tenced to  fine  and  imprisonment.  Whitney  17. 
Dick,  (1906)  202  U.  S.  132,  26  S.  Ct.  584, 
50  U.  S.  (L.  ed.)  963. 

Waiver  of  right  of  review.  —  If  a  party  de- 
feated in  the  federal  Circuit  Court  might  have 
carried  the  case  direct  to  the  Supreme  Court 
on  the  ground  of  a  constitutional  question  in- 
volved, but  carried  it  to  the  Circuit  Court  of 
Appeals  as  a  case  in  which  federal  jurisdic- 
tion was  dependent  upon  diversity  of  citizen- 
ship, the  judgment  of  the  latter  court  therein 
is  not  reviewable  on  writ  of  error  by  the  Su- 
preme Court.  Weber  i?.  Kentucky  Grand 
Lodge,  (C.  C.  A.  1909)  171  Fed.  839,  denying 
an  application  for  a  writ  of  error. 


Vol.  IV,  p.  422,  sec.  7. 

This  section  as  amended  by  the  Act  of  April 
14,  1906,  ch.  1627,  34  Stat.  L.  116,  1909  Supp. 
Fed.  Stat.  Annot.  291  (also  annotated  at  the 
eorresponding  place,  vn^ta,^  this  title),  is 
again  amended   and   superseded  by  the  Ju- 


dicial Code,  sec.  129,  onto,  p.  196,  of  this  Sup- 
plement. 

The  purpose  of  Congress  in  this  legisUtion 
has  been  to  enlarge  and  not  to  restrict  the 
jurisdiction  of  the  Circuit  Court  of  Appeals 
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with  respect  to  interlocutory  injunctions.  J. 
P.'Jorgenson  Co,  t?.  Rapp,  (C.  C.  A.  1907)  167 
Fed.  732. 

It  was  not  intended  to  give  to  patent 
or  other  cases  in  which  interlocutory  decrees 
or  orders  were  made  any  precedence.  It  is 
generally  true  that  it  is  of  Importance  to  liti- 
gants that  their  cases  be  disposed  of  promptly, 
but  other  cases  have  the  same  right  to  early 
hearing.  And  the  purpose  of  Congress  in 
this  legislation  was  that  there  be  an  imme- 
diate review  of  the  interlocutory  proceedings, 
and  not  an  advancement  generally  over  other 
litigation.  Ex  p.  National  Enameling,  etc., 
Co.,  (1906)  201  U.  S.  166,  26  S.  Ct.  404,  60 
U.  S.  (L.  ed.)  707. 

This  section  and  section  507  of  the  Alaska 
Code,  1  Fed.  Stat.  Annot.  148,  are  in  accord 
and  should  be  read  in  pari  materia.  In  re 
McKenzie,  (1901)  180  U.  S.  636,  648,  21  S.  Ct. 
468,  46  U.  S.  (L.  ed.)  667;  J.  P.  Jorgenson 
Co.  V.  Rapp,  (C.  C.  A.  1907)   167  Fed.  732. 

Cross  appeal  by  complainant.  —  This  sec- 
tion does  not  authorize  a  cross  appeal  to  the 
Circuit  Court  of  Appeals  by  complainants 
from  a  decree  in  a  patent  infringement  suit, 
which,  in  addition  to  granting  an  injimction, 
as  to  the  claims  of  the  patent  held  to  be  in- 
fringed, and  sending  the  cause  to  a  master  for 
an  accounting,  dismissed  the  bill  as  to  the 
claims  held  invalid  and  those  found  not  to  be 
infringed.  Ex  p.  National  Enameling,  etc., 
Co.,  (1906)  201  U.  S.  166,  26  S.  Ct.  404,  60 
U.  S.  (L.  ed.)  707,  holding  the  case  not  to  be 
within  the  scope  of  Smith  v.  Vulcan  Iron 
Works,  (1897)  165  U.  S.  618,  17  S.  Ct.  407, 
41  U.  8.  (L.  ed.)  810. 

"Upon  a  hearing  in  equity."  —  The  phrase 
does  not  mean  the  trial  of  an  equity  cause 
on  the  merits,  the  right  of  appeal  being  g^ven 
from  an  "  interlocutory "  order  or  decree, 
which  means  one  entered  pending  the  cause 
and  before  final  hearing  on  the  merits,  and 
disposing  of  some  intervening  matter  relating 
to  the  cause.  Taylor  v,  Breese,  (C.  C.  A. 
1908)   163  Fed.  678. 

**An  injunction."  —  A  preliminary  restrain- 
ing order  granting  temporarily  the  relief 
prayed  for  by  the  bill  and  requiring  the  de- 
fendants to  show  cause  why  it  should  not  be 
made  permanent  is  an  appealable  error  grant- 
ing an  "  injunction  "  within  the  meaning  of 
this  section.  Taylor  17.  Breese,  (C.  C.  A. 
1908)    163  Fed.  678. 

Interlocutory  order  or  decree.  —  A  decree 
on  the  merits,  finding  infringement  of  a 
patent,  awarding  a  permanent  injunction,  and 
directing  a  reference  to  ascertain  damages 
and  profits,  although  not  a  preliminary  in- 
junction intended  to  operate  only  until  a 
hearing  upon  the  merits,  is  nevertheless  an 
"interlocutory  decree"  and  appealable,  in- 
asmuch as  the  decree  is  not  final  in  an  ap- 
.  pealable  sense.  Star  Brass  Works  v.  General 
Electric  Co.,  (1904)  129  Fed.  102,  63  C.  C.  A. 
604. 

Interlocutory  injunction  in  bankruptcy. — 
An  interlocutory  decree  of  the  District  Court, 
exercising  jurisdiction  as  a  court  of  bank- 
ruptcy, awarding  an  injunction,  is  appealable 
under  this  section.  O'DeU  v.  Boyden,  (C.  C. 
A.  1906)   160  Fed.  731. 


An  interlocutory  decree  denying  an  injunc- 
tion is  not  appealable  under  this  section. 
Scriven  t?.  North,  (C.  C.  A.  1904)  134  Fed. 
366. 

Order  denying  or  dissolving  or  refnslng  to 
dissolve  injunction.  —  "  It  has  frequently 
been  decided  that  an  order  refusing  to  dis- 
solve a  preliminary  injunction  cannot  be  con- 
strued as  an  order  continuing  an  injunction, 
so  as  to  bring  the  case  within  the  operation  of 
section  7."  Pioneer  Lace  Mfg.  Co.  v.  Dodd, 
(C.  C.  A.  1910)  181  Fed.  688,  dismissing  an 
appeal.  To  the  same  point  see  Lewis  v.  Hitch- 
man  Coal,  etc.,  Co.,  (1910)  176  Fed.  649,  lOO 
C.  C.  A.  137. 

Since  an  order  dissolving  an  injunction  is 
not  appealable  under  the  section  as  it  now 
reads,  where  a  temporary  injunction  was  dis- 
solved on  a  demurrer  to  the  bill  being  sus- 
tained, the  plaintiff  was  not  entitled  to  an 
appeal  from  so  much  of  the  order  only  as  dis- 
solved the  injunction.  Frye  v,  Carstens,  (C. 
C.  A.  1904)   130  Fed.  766. 

In  a  cause  in  which  an  appeal  from  a  final 
decree  may  be  taken.  —  An  appeal  would 
not  lie  from  an  interlocutory  decree  award- 
ing an  injunction  under  this  section  in  a 
case  in  which  an  appeal  would  not  lie  to  the 
Circuit  Court  of  Appeals  from  a  final  decree. 
O'Dell  V,  Boyden,  (C.  C.  A.  1906)  150  Fed. 
731,  dismissing  an  appeal  for  that  reason; 
Harris  v.  Rosenberger,  (C.  C.  A.  1906)  145 
Fed.  449,  certiorari  denied  203  U.  S.  691, 
27  S.  Ct.  778,  61  U.  S.  (L.  ed.)  331,  where 
the  appeal  was  entertained  as  not  open  to 
that  oDJection.  But  the  objection  is  re- 
moved by  the  amendment  in  the  Act  of  April 
14,  1906,  ch.  1627,  34  Stat.  L.  116,  1909 
Supp.  Fed.  Stat.  Annot.  291. 

Tune  of  taking  an  appeaL  — Prior  to  the 
enactment  of  this  section  and  while  the  stat- 
ute did  not,  as  it  now  does,  allow  an  appeal 
from  an  interlocutory  order  refusing  to  dis- 
solve an  injunction,  it  was  held  that  the 
thirty  days  for  appeal  from  an  interlocutory 
order  granting  an  injunction  began  to  run 
from  the  entry  of  an  order  denying  a  motion 
to  dissolve  the  injunction.  Pioneer  Lace  Mfg. 
Co.  V.  Dodd,  (C.  C.  A.  1910)  181  Fed.  688,  dis- 
missing an  appeal  as  too  late. 

Supersedeas.  —  See  In  re  McKenzie,  (1901) 
180  U.  S.  636,  21  S.  Ct.  468,  46  U.  S.  (L.  ed.) 
667,  cited  in  note  to  section  607  of  the  Alaska 
Code,  1  Fed.  Stat.  Annot.  148,  awte,  p.  433 
of  this  Supplement. 

The  power  to  grant  a  supersedeas  is  discre- 
tionary. Such  discretion,  however,  should 
be  cautiously  exercised,  and  only  where  it 
is  manifest  that  there  are  extraordinary  rea- 
sons to  justify  it.  Timolat  v,  Philadelphia 
Pneumatic  Tool  Co.,  (1904)  130  Fed.  903. 

Power  of  Circuit  Court  to  vacate  super- 
sedeas. —  Where  an  appeal  has  been  taken  to 
the  Circuit  Court  of  Appeals  from  an  inter- 
locutory decree  granting  an  injunction  to  re- 
strain the  infringement  of  a  patent,  and  the 
Circuit  Court  has  accepted  an  appeal  bond 
and  made  it  a  supersedeas,  such  court  has  no 
power,  after  the  appeal  has  been  perfected,  to 
suspend  the  operation  of  such  bond  and  Taisata 
the  stay  prior  to  the  receipt  of  a  mandata 
from  the  appellate  court.    Shelby  Steel  Tab9 
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Co.  r.  Delaware  SeamleBS  Tube  Co.^  (1908) 
161  Fed.  708,  where  Archbald,  J.,  said: 
"There  is  but  little  light  thrown  upon  this 
question  by  the  decided  cases.  .  .  .  The  case 
which  comes  nearest  to  justifying  the  present 
motion  [to  vacate  the  stay]  is  Timokt  r. 
Philadelphia  Pneumatic  Tool  Co.,  (1904)  130 
Fed.  903,  where  a  previous  order  granting  a 
supersedeas  was  vacated  on  motion,  the  court 
deeming  it  advisable  to  retain  the  injunction 
in  force  while  the  appeal  was  pending,  after 
having  at  first  suspended  it.  But  this  action, 
like  that  in  Black  t*.  Zacherie,  (1845)  3 
How.  483,  11  U.  S.  (L.  ed.)  690,  was  evi- 
dently taken  while  the  case  was  still  in  the 
grasp  of  the  court,  or  at  least  was  so  re- 
garded, which  may  account,  for  its  authority 
not  being  questioned." 

** Precedence  in  the  appeUate  court"  does 
not  mean  that  the  rules  of  the  court  with 
reference  to  the  filing  of  briefs  are  to  be  ig- 
nored. Precedence  is  given  by  advancing  the 
cause  upon  the  calendar  over  other  cases  not 
advanced,  so  that  it  may  be  called  when  ripe 
for  hearing  under  the  rules,  or  earlier  if  coun- 
sel shall  choose  to  expedite  the  preparation  of 
the  cause,  or  upon  a  special  order  made  by 
the  court  for  special  reasons  of  exigency  made 
to  appear.  Star  Brass  Works  v.  General 
Electric  Co.,  (1904)  129  Fed.  102,  63  C.  C.  A. 
004. 

Seriew  of  case  on  the  merits.  —  It  is  well 
settled  that  on  an  appeal  from  an  interlocu- 
tory order  the  court  has  power  to  hear  the 
whole  case  and  dispose  of  it.  Chapman  v. 
Yellow  Poplar  Lumber  Co.,  (C.  C.  A.  1906) 
143  Fed.  201. 

The  only  questions  which  arise  under  the 
special  or  limited  appeal  from  an  interlocu- 
tory decree  granting  a  preliminary  injunction 
are  those  which  are  necessarily  involved  by 
the  allowance  of  the  injunction  pendente  lite. 
If  the  court  below  had  jurisdiction  and  did 
not  unreasonably  exercise  its  discretion  in 
the  granting  of  an  injunction  to  preserve  the 
status  until  a  final  hearing,  the  Circuit 
Court  of  Apjpeals  will  not  ordinarily  go  into 
the  merits  of  the  case  any  farther  than  neces- 
saij  to  determine  this  question.  Owensboro 
r.  Cumberland  Telephone,  etc.,  Co.,  (C.  C.  A. 
1909)   174  Fed.  739. 

Infunctiont  in  patent  cases,  —  Where  an 
interlocutory  decree  in  a  suit  for  infringement 
of  a  patent  adjudges  the  patent  valid  and  in- 
fringed, awards  an  injunction,  and  directs  an 
accounting,  an  appeal  may  be  taken  from  the 
whole  of  such  decree,  and  the  Circuit  (3ourt 
of  Appeals  has  authority  to  consider  and  de- 
cide the  case  on  the  merits,  not  only  with  re- 
spect to  the  patent  infringement  of  which 
was  enjoined,  but  also  as  to  another,  infringe- 
ment of  which  was  charged  but  not  deter- 
mined by  the  lower  court,  and  may  render  or 
direct  a  final  decree  dismissing  the  bill  as  to 
both.    Highland  Glass  Co.  17.  Sclunertz  Wire 


Glass  Co.,  (1910)   178  Fed.  944,  102  C.  C.  A. 
916. 

Where  the  record  on  appeal  from  an  inter- 
locutory order  granting  a  preliminary  in- 
junction restraining  the  infringement  of  a 
patent  contains  sufficient  evidence  to  enable 
the  Circuit  Court  of  Appeals  to  determine 
that  the  patent  is  invalid  or  that  for  other 
reasons  the  bill  cannot  be  maintained,  such 
court  may  order  its  dismissal.  Such  power 
will  only  be  exercised,  however,  in  plain 
cases.  Co-operating  Merchants'  Co.  v.  Hal- 
lock,  (C.  C.  A.  1904)  128  Fed.  596. 

Discretionary  power  of  court  on  review. — 
Where  a  preliminary  injunction  has  been 
granted  on  a  sworn  bill,  which  presents  grave 
questions  of  law,  to  prevent  immediate  and 
certain  injury  to  the  moving  party,  and  it 
appears  that  no  injury  will  result  therefrom 
to  the  defendant  which  cannot  be  provided 
against  by  a  bond,  the  appellate  court  on  an 
appeal  from  the  order  will  not  consider  ques- 
tions going  to  the  merits  of  the  bill,  which 
should  be  raised  by  proper  pleadings  and  first 
presented  to  the  trial  court.  Lehman  v,  Gra- 
ham, (1905)  136  Fed.  39,  67  C.  C.  A.  613. 

Appeal  presenting  only  moot  question. — 
An  appeal  from  an  injunctional  order  re- 
quiring a  postmaster  to  deliver  to  complain- 
ants all  mail  matter  addressed  to  them  re- 
ceived at  his  office  between  certain  dates  and 
to  pay  all  money  orders  contained  therein 
will  not  be  entertained,  where  by  reason  of  a 
full  compliance  with  said  order  by  appellant 
by  delivering  such  mail  and  paying  the  or- 
ders the  opinion  of  the  appellate  court  will 
be  on  a  purely  moot  question  and  it  would  be 
powerless  to  execute  any  decree  it  might  ren- 
der in  appellant's  favor.  Meyers  v,  Chees- 
man,  (C.  C.  A.  1909)  174  Fed.  783,  dismissing 
the  appeal. 

Where  an  appeal  has  been  taken  from  an 
interlocutory  decree  for  an  injunction  in  a 
patent  infringement  suit,  and  it  appeared 
that  no  hearing  of  the  appeal  could  be  had 
until  after  the  expiration  of  the  patent,  the 
court  said:  "It  is  therefore  exceedingly 
doubtful  whether  the  Circuit  Court  of  Ap- 
])eal8  will  then  listen  to  the  appeal,  the  right 
of  injunction  having  expired  by  operation  of 
law."  Timolat  v,  Philadelphia  Pneumatic 
Tool  Co.,  (1904)  130  Fed.  903,  citing  National 
Folding  Box,  etc.,  Co.  v,  Robertson,  (1900) 
104  Fed.  552,  44  C.  C.  A.  29;  Thomson-Hous- 
ton Electric  Co.  v.  Nassau  Electric  R.  Co., 
(1902)  119  Fed.  364,  56  C.  C.  A.  96,  and  two 
other  cases  cited  in  4  Fed.  Stat.  Annot.  427. 

Effect  of  neglect  to  appeal.  —  A  failure  to 
appeal  from  an  appealable  interlocutory  or- 
der dissolving  an  injunction  does  not  deprive 
the  complainant  of  the  right  to  a  review  of 
other  matters  determined  by  the  order,  not  r^"- 
lating  to  the  injunction,  on  an  appeal  from  a 
final  decree.  Chapman  i?.  Yellow  Poplar 
Lumber  Co.,  (C.  C.  A.  1906)  143  Fed.  201. 
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tiorari  in  a  case  that  was  an  original  pro- 
ceeding in  mandamus  in  the  Circuit  Court  of^ 
Appeals.     McCIellan  i\  Carland,   (1910)    217 
U.  S.  268,  30  S.  Ct.  501,  54  U.  S.    (L.  ed.) 
762. 

ICandate  on  certiorari.  —  When  the  Supreme 
Court,  on  certiorari,  reverses  a  decision  of  a 
Circuit  Court  of  Appeals  the  mandate  will, 
under  some  circumstances,  go  to  the  Circuit 
Court  of  Appeals  instead  of  to  the  trial  court. 
Lutcher,  etc.,  Lumber  Co.  t\  Knight,  (1910) 
217  U.  S.  267,  30  S.  Ct.  605,  64  U.  S.  (L.  ed.) 
757. 

Amendments.  —  Where  a  Circuit  Court  was 
without  jurisdiction  of  a  cause  because  of  the 
absence  from  the  complaint  of  necessary  ju- 
risdictional allegations,  the  Circuit  Court  of 
Appeals,  in  reversing  the  judgment  therein 
for  that  reason,  may  properly  remand  the 
cause  and  direct  that  plaintiff  be  permitted 
to  amend  the  complaint  in  that  rospect,  es- 
pecially where  the  question  of  jurisdiction 
was  not  raised  in  the  trial  court.  Puget 
Sound  Nav.  Co.  f>,  Lavendar,  (1907)  156  Fed. 


361,  84  C.  C.  A.  259.  See  also  Eaton  r.  Hoge, 
(C.  C.  A.  1905)  141  Fed.  64,  5  Ann.  Cas. 
487. 

But  a  Circuit  Court  of  Appeals  is  without 
power  to  dismiss  an  appeal  on  motion  of  the 
appellant  and  remand  the  case  to  the  court 
below  with  directions  to  permit  the  Amend- 
ment of  a  pleading  on  a  showing  that  facts 
were  inadvertently  omitted  therefrom,  the 
omission  not  being  known  to  appellant  until 
after  the  appeal  was  taken,  and  with  direc- 
tions for  further  proceedings.  Strand  t?.  Grif- 
fith, (1905)   135  Fed.  739,  68  C.  C.  A.  377. 

Proceeding  in  court  below  after  remand. — 
The  judge  of  the  Circuit  Court  cannot  open 
the  case  when  it  is  remanded.  He  cannot  in 
any  way  modify  the  judgment  of  the  higher 
court.  He  has  no  judicial  function  to  exer- 
cise in  the  matter.  He  cannot  exercise  any 
discretion.  All  that  can  be  done  is  to  execute 
the  judgment  of  the  appellate  court,  and  this 
is  merely  a  ministerial  act.  Moore  t?.  Chat- 
tanooga Electric  R.  Co.,  (1908)  119  Tenn. 
710,  109  S.  W.  497. 


Vol.  iV,  p.  428,  sec.  11. 

Time  for  review.  —  It  is  settled  doctrine 
that  the  Circuit  Court  of  Appeals  has  no  ju- 
risdiction, where  more  than  six  months  inter- 
vene between  the  day  of  judgment  and  the 
day  on  which  the  appeal  is  "  taken  "  or  the 
writ  of  error  is  "  sued  out."  Blaffer  v.  New 
Orleans  Water  Supply  Co.,  (1908)  160  Fed. 
389,  87  C.  C.  A.  341,  dismissing  an  appeal 
because  more  than  eight  months  intervened 
between  the  final  decree  and  the  allowance  of 
the  appeal. 

When  the  last  day  of  the  six  months  lim- 
ited for  appeal  is  Sunday  it  is  not  excluded, 
and  an  appeal  cannot  be  taken  on  the  next 
day.  Meyer  t?.  Hot  Springs  Imp.  Co.,  (1909) 
169  Fed.  628,  95  C.  C.  A.  166. 

Where,  although  an  appeal  was  allowed 
within  the  six  months  limited  by  the  statute, 
no  citation  was  issued  to  the  persons  who 
procured  the  order  appealed  from,  and  the 
record  was  not  filed  within  the  time  required 
by  rule  16  of  the  Circuit  Court  of  Appeals 
(90  Fed.  clix,  31  C.  C.  A.  clix),  nor  until 
a  year  after  the  appeal  was  allowed,  the 
court. had  no  power  then  to  award  a  cita- 
tion, and,  by  a  nunc  'pro  tunc  order,  allow 
the  appeal  to  stand  as  of  the  date  when  the 
record  was  filed.  Hudson  v.  Limestone  Natu- 
ral Gas  Co.,  (1906)  144  Fed.  952,  75  C.  C.  A. 
678. 

The  limitation  of  time  for  appeal  applies 
to  suits  on  claims  against  the  United  States 
brought  in  the  Circuit  Court  under  the  Tucker 
Act  of  March  3,  1887,  ch.  359,  24  Stat.  L. 
505,  2  Fed.  Stat.  Annot.  82,  and  the  court  has 
no  power  to  allow  an  appeal  therein  by  the 
United  States  after  the  expiration  of  six 
months  from  the  entry  of  the  decree.  Butt 
V.  U.  S.,  (1904)  126  Fed.  794. 

A  icrit  of  error  is  not  "brought,"  to  use 
the  verbiage  of  R.  S.  sec.  1008,  4  Fed.  Stat. 
Annot.  622,  within  the  legal  meaning  of  the 
term  until  the  writ  is  actually  filed  or  lodged 
with  the  clerk  of  the  court  which  rendered 


the  judgment  sought  to  be  reviewed.  Old 
Nick  Williams  Co.  v.  U.  S.,  (1910)  216  U.  S. 
541,  30  S.  Ct.  221,  54  U.  S.  (L.  ed.)  318. 
Kentucky  Coal,  etc.,  Co.  v.  Howes,  (C.  C.  A. 
(1907)  163  Fed.  163,  dismissing  a  writ  of 
error  because  it  was  not  thus  brought  within 
six  months,  and  also  holding  that  while  a 
motion  for  a  new  trial,  hafing  been  seasonably 
entered,  prevents  the  judgment  from  becom- 
ing final  until  disposed  of,  the  allowance  of  a 
bill  of  exceptions  does  not  have  that  effect. 

An  agreement  between  the  parties  extend- 
ing the  time  within  which  to  sue  out  a  writ 
of  error  is  ineffectual  for  that  purpose.  Clark 
1?.  Doerr,  (C.  C.  A.  1906)  143  Fed.  960,  dis- 
missing  a  writ  of  error. 

The  Circuit  Court  of  Appeals  has  no  juris- 
diction to  review  a  judgment  on  a  writ  of 
error  not  issued  until  more  than  six  months 
after  the  entry  of  the  judgment,  notwith- 
standing it  may  have  been  allowed  within 
that  time.  Rutan  v.  Johnson,  (1904)  130 
Fed.  109,  64  C.  C.  A.  443. 

Delay  in  filing  the  bill  of  exceptions,  due 
to  judicial  engagements  of  the  trial  judge,  is 
no  excuse  for  the  failure  to  sue  out  a  writ  of 
error  within  the  six  months,  although  an  as- 
signment of  errors  should  accompany  the  peti- 
tion for  the  writ  of  error,  since  such  assign- 
ment may  be  formulated  without  the  previous 
settlement  of  the  bill  of  exceptions,  and,  be- 
sides, is  not  a  jurisdictional  requirement.  Old 
Nick  Williams  Co.  v.  U.  S.,  (1910)  215  U.  S. 
541,  30  S.  Ct.  221,  54  U.  S.  (L.  ed.)  318,  af- 
firming a  dismissal  of  a  writ  of  error. 

Appeal  in  forma  pauperis.  —  An  appeal  can- 
not be  taken  to  the  Circuit  Court  of  Ap- 
peals in  forma  pauperis,  under  this  section, 
in  connection  with  the  Act  of  July  20,  1892, 
ch.  209,  sec.  1,  2  Fed.  Stat.  Annot.  294.  Brad- 
ford t?.  Southern  R.  C3o.,  (1904)  195  U.  S. 
243,  26  S.  Ct.  55,  49  U.  S.  (L.  ed.)  178;  Her- 
.  man  Keck  Mfg.  Co.  v,  Lorsch,  (1910)  179 
Fed.  485,  103  C.  C.  A.  65. 
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The  sentence  beginning,  *'And  all  provisions 
of  law  now  in  force/'  operated  to  continue 
the  then  existing  method  by  which  appeals 
and  writs  of  error  were  taken  from  the  Cir- 
cuit Courts  to  the  Supreme  Court  and  make 
it  applicable  to  the  Circtiit  Courts  of  Ap- 
peals. So  stated  by  the  committee  on  revis- 
ing in  note  to  Judicial  Code,  sec.  250,  ante, 
p.  235  of  this  Supplement. 

It  adopts  as  in  full  force,  and  applicable 
to  an  appeal  in  a  bankruptcy  case,  R.  S.  sees. 
698,  750,  4  Fed.  Stat.  Annot.  446,  556,  as  to 
what  the  transcript  shall  contain  on  appeal 
"in  causes  in  equity."  /n  re  A.  L.  Robert- 
shaw  Mfg.  Co.,  (1005)  135  Fed.  220. 

The  provision  also  makes  applicable  to  the 
Circuit  Court  of  Appeals,  R.  S.  sec.  701,  4 
Fed.  Stat.  Annot.  458,  so  that  in  order  to 
authorize  a  Circuit  Court  to  issue  execution 
for  costs  awarded  by  the  Circuit  Court  of 
Appeals  on  a  writ  of  error,  the  mandate  from 
the  latter  court  should  contain  a  special  pro- 
vision directing  the  same.    American  Trust, 


etc..  Bank  v,  Zeigler  Coal  Co.,    (1908)    165 
Fed.  512. 

By  virtue  of  the  same  provision,  in  con- 
nection with  other  sections  of  federal  stat- 
utes, a  Circuit  Court  of  Appeals  has  ample 
power,  on  reversal  of  the  judgment  in  a  crimi- 
nal case  because  of  the  imposition  of  an  ex- 
cessive sentence,  to  correct  the  error  without 
disturbing  the  conviction,  by  remanding  the 
case,  with  instructions  to  modify  the  judg- 
ment by  remitting  the  excess.  Hanley  r.  U. 
S.,  (C.  C.  A.  1903)   123  Fed.  849. 

Allowance  of  amendments.  —  Under  this 
section  and  R.  S.  sec.  1005,  4  Fed.  Stat. 
Annot.  617,  the  Circuit  Court  of  Appeals  is 
justified  in  allowing  an  amendment  to  cor- 
rect a  writ  of  error  which,  owing  to  the  ill- 
ness of  counsel,  does  not  set  forth  accurately 
the  parties  plaintiff,  and  in  denying  a  motion 
to  dismiss  the  writ,  founded  upon  such  mis- 
take. Green  County  %.  Thomas,  (1909)  211 
U.  S.  598,  29  S.  Ct  168,  53  U.  S.  (L.  ed.) 
343. 


Vol  IV,  p.  430,  sec.  12. 

This  section  is  superseded  by  Judicial  Code, 
sec.  262,  ante,  title  Judicxukt,  vol.  1,  p.  241, 
of  this  Supplement. 

As  to  the  power  of  other  federal  courts  to 
issue  writs,  see  R.  S.  sec.  716,  4  Fed.  Stat. 
Annot.  498,  and  the  corresponding  page,  vn^ 
fra,  this  title. 

Ifandamns  to  require  a  federal  Circuit 
Court  to  proceed  with  and  determine  a  pend- 
ing suit  which  it  has  stayed  to  await  the 
commencement  and  prosecution  to  final  judg- 
ment of  a  suit  in  a  state  court  may  be  issued 
by  a  Circuit  Court  of  Appeals  as  in  aid  of 
its  appellate  jurisdiction.  McClellan  v.  Car- 
land,  (1910)  217  U.  S.  268,  30  S.  Ct.  501,  54 
U.  S.  (L.  ed.)  762. 

A  Circuit  Court  of  Appeals  has  jurisdiction 
to  issue  a  writ  of  mandamus  in  the  exercise  of 
and  in  aid  of  its  appellate  jurisdiction,  and 
its  power  to  issue  the  writ  is  not  confined  to 
cases  where  the  appellate  jurisdiction  has 
been  actually  invoked  by  an  appeal  or  a  writ 
of  error.  Thus,  in  Barber  Asphalt  Paving 
Co.  r.  Morris,  (1904)  132  Fed.  945,  66  C.  C. 
A.  55,  appeals  from  the  allowance  by  the 
city  council  of  Duluth  of  the  claims  of  a 
citizen  of  West  Virginia  were  taken  by  the 
city  to  the  District  Court  of  St.  Louis  county, 
Minn.,  and  the  charter  of  the  city  prohib- 
ited its  officers  from  paying  the  claims  pend- 
ing the  appeals  except  upon  the  order  of  that 
court.  Thereupon  the  petitioner  sued  the 
city  upon  its  claims  in  the  federal  court. 
The  judge  who  was  holding  that  court  stayed 
all  proceedings  in  the  case  pending  in  it  until 
the  final  determination  of  the  appeals  in  the 
state  court.  It  was  held  that  this  was  error, 
remediless  otherwise  than  by  the  writ  of  man- 
damus, and  accordingly  the  writ  was  granted 
commanding  the  judge  holding  the  Circuit 
Court  to  vacate  the  s&y,  and  to  proceed  with 
all  convenient  speed  to  try  and  adjudicate  the 
controversy  and  to  enforce  the  judgment 
upon  it. 


Certioraxi  — The  Circuit  Court  of  Appeals 
has 'no  authority  to  issue  a  writ  of  certiorari 
as  an  original  and  independent  proceeding  to 
review  a  conviction  in  a  federal  court,  where 
the  only  question  in  the  case  is  whether  the 
punishment  of  the  offense  charged  was  within 
the  jurisdiction  of  the  federal  courts,  and  the 
case  was  put  in  proper  condition  for  a  re- 
view on  writ  of  error.  Whitney  t?.  Dick, 
(1906)  202  U.  S.  132,  26  S.  a.  584,  50  U.  S. 
(L.  ed.)  963. 

The  Circuit  Court  of  Appeals  has  power  to 
issue  writs  of  certiorari  only  in  aid  of  its 
appellate  jurisdiction,  and  cannot  issue  such 
a  writ  to  review  an  order  of  a  Circuit  Court 
which  is  not  appealable.  U.  S.  v.  Circuit  Ct., 
(1903)  126  Fed.  169,  61  C.  C.  A.  315. 

Prohibition.  — A  Circuit  Court  of  Appeals 
has  no  power  to  issue  a  writ  of  prohibition 
as  an  original  or  independent  proceeding,  but 
only  in  aid  of  its  own  jurisdiction,  which  is 
wholly  appellate,  and,  except  in  cases  of  peti- 
tions for  review  in  bankruptcy  proceedings, 
can  only  be  invoked  by  an  appeal  or  writ  of 
error.  Nor  can  it  issue  such  writ  as  ancillary 
to  a  contemplated  appeal  or  writ  of  error. 
Zell  V,  Judges,  (C.  C.  A.  1906)  149  Fed.  86. 

Habeas  corpus.  —  A  Circuit  Court  of  Ap- 
peals cannot  issue  a  writ  of  habeas  corpus  as 
an  original  and  independent  proceeding. 
Whitney  ».  Dick,  (1906)  202  U.  S.  132,  26 
S.  Ct.  584,  50  U.  S.  (L.  ed.)  963,  where,  how- 
ever, the  court  said :  "  Cases  may  arise  in 
which  the  writ  of  habeas  corpus  is  necessary 
to  the  complete  exercise  of  the  appellate  ju- 
risdiction vested  in  the  Circuit  Court  of  Ap- 
peals. But  it  is  unnecessary  to  speculate 
under  what  circumstances  such  an  exigency 
may  exist." 

It  has  previously  been  held  in  Ex  p.  Moran, 
(C.  C.  A.  1906)  144  Fed.  594,  that  the  power 
of  the  Circuit  Courts  of  Appeals  to  issue 
writs  of  habeas  corpus  is  a  part  of  their  ap- 
pellate  jurisdiction,   which   is   distinct   and 
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separate  from  their  power  to  review  by  writs 
of  error  or  appeal,  and  that  it  extends  to 
cases  of  imprisonment  by  the  judgments  or 
orders  of  inferior  courts  within  their  re- 
spective   territorial    appellate    jurisdictions 


when  the  final  judgments  or  the  orders  in  the 
specific  cases  are  not  reviewable  in  those 
courts  by  writs  of  error  or  by  appeals,  as  well 
as  to  the  cases  in  which  they  are  so  review- 
able. 


Vol.  IV,  p.  431,  sec.  U. 

Nothing  in  this  section,  nor  in  sections  5 
and  6  of  this  Act,  extended  the  right  of  re- 
view of  judgments  of  the  District  Court  sit- 
ting as  a  court  of  claims  under  the  Tucker 
Act  of  March  3,  1887,  ch.  359,  24  Stat.  L.  505, 
2  Fed.  Stat.  Annot.  80,  and  a  writ  of  error 


will  not  lie  to  review  a  judgment  in  favor  of 
the  United  States  on  a  claim  of  less  than 
$3,000,  as  provided  in  R.  S.  sec.  707,  4  Fed. 
Stat.  Annot.  467.  Reid  v.  U.  S.,  ( 1900)  211 
U.  S.  529,  29  S.  Ct.  171,  53  U.  S.  (L.  ed.) 
313. 


Vol.  iV,  p.  431,  sec.  15. 

OUahomai  Arizona,  and  New  Mexico  terri- 
tories.—  While  this  section  and  the  Act  of 
Jan.  20,  1897,  ch.  68,  29  Stat.  L.  492,  4  Fed. 
Stat.  Annot.  433,  were  in  force,  and  when 
Oklahoma  was  a  territory,  it  was  held  that 
the  Circuit  Court  of  Appeals  had  jurisdiction 
on  writ  of  error  to  review  a  conviction  for 
grand  larceny,  in  violation  of  the  laws  of 
the  territory  which  had  been  affirmed  by  the 
Supreme  Court  of  the  territory;  that  the 
power  of  review  extended  to  criminal  cases 
arising  under  the  criminal  laws  of  the  terri- 
tory, as  well  as  those  of  the  United  States. 
Miller  r.  Oklahoma,  (1906)  149  Fed.  330,  9 
Ann.  Cas.  389,  79  C.  C.  A.  268.  And  in  a 
case  controlled  by  the  same  legislation  it  was 
held  that  the  jurisdiction  of  the  Circuit  Court 
of  Appeals  extends  to  all  judgments  of  the 
Supreme  Court  of  Arizona  territory  in  cases 
not  capital,  arising  under  any  criminal  stat- 
ute which  such  territorial  courts  administer, 
whether  federal  or  territorial.  Storm  r.  Ari- 
zona,  (1909)    170  Fed.  423,  95  C.  C.  A.  503. 

Construing  this  section  and  section  6  of  the 
Act  of  Feb.  6,  1889,  ch.  113,  25  Stat.  L.  656, 
4  Fed.  Stat.  Annot.  491,  it  was  held  in  New 
i;.  Oklahoma,  (1904)  195  U.  S.  252,  25  S.  Ct. 
68,  49  U.  S.  (L.  ed.)  182,  that  a  writ  of 
error  from  the  United  States  Supreme  Court 
to  the  Supreme  Court  of  Oklahoma  would  not 
lie  in  a  capital  case. 

Under  this  section,  in  connection  with  sec- 
tions 5  and  6,  and  the  Act  of  Jan.  20,  1897, 
above  cited,  it  was  held  that  the  appellate 
jurisdiction  of  the  Circuit  Court  of  Appeals 


for  the  Ninth  Circuit  extended  to  all  judg- 
ments of  the  Supreme  Court  of  Arizona  terri- 
tory in  cases  not  capital,  arising  under  any 
criminal  statute  which  the  territorial  courts 
administer,  whether  federal  or  territorial. 
Storm  V.  Arizona,  (C.  C.  A.  1909)  170  Fed« 
423. 

And  in  Sena  v.  U.  S.,  (1906)  147  Fed.  485, 
78  C.  C.  A.  27,  a  prosecution  of  a  federal  stat- 
ute, it  was  held  that  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  had  appellate 
jurisdiction  to  review  the  judgments  of  the 
Supreme  Court  of  the  territory  of  New  Mex- 
ico in  cases  of  conviction  of  crime  not  capital. 

Jurisdiction  of  writs  of  error  in  criminal 
cases,  whether  capital  or  not  capital,  is  now 
vested  solely  in  the  Circuit  Courts  of  Ap- 
peals. See  Judicial  Ck>de,  sees.  128,  133,  134, 
and  238,  ante^  pp.  195  et  seg.,  231,  of  this 
Supplement;  and  the  Act  of  June  20,  1897, 
above  cited,  is  repealed  by  Judicial  Code, 
sec.  297,  aniey  p.  250. 

Porto  Rico.  — The  territories  of.  the  United 
States,  referred  to  in  this  section,  are  those 
which  it  was  contemplated  would  be  assigned 
to  some  circuit,  and  they  do  not  embrace 
Porto  Rico.  If  Ck)ngress  had  intended  that 
the  judgments  of  the  United  States  Court  for 
Porto  Rico  should,  in  any  class  of  cases,  be 
re-examined  in  some  Circuit  Court  of  Ap- 
peals of  the  United  States,  it  would  have  so 
declared  by  appropriate  words.  It  did  not 
so  declare.  Royal  Ins.  Co.  v.  Martin,  (1904) 
192  U.  S.  149,  24  S.  Ct.  247,  48  U.  S.  (L.  ed.) 
385. 


Vol.  IV,  p.  436,  sec.  687. 

Original  Jurisdiction.  —  The  question  of 
jurisdiction  precedes  any  inquiry  into  the 
merits.  Oregon  r.  Hitchcock,  (1906)  202  U. 
S.  60,  26  S.  Ct.  568,  50  U.  S.  (L.  ed.)  935. 

Neither  the  counsel  nor  the  express  con- 
sent of  the  parties  will  justify  the  Supreme 
Court  of  the  United  States  in  ignoring  the 
question  whether  it  has  original  jurisdiction 
of  a  suit  commenced  therein.  Minnesota  v. 
Hitchcock,  (1902)  185  U.  S.  373,  22  S.  Ct. 
650,  46  U.  S.  (L.  ed.)  954. 

Leave  to  file  an  original  hill  in  the  Supreme 
Court  of  the  United  States  is  ordinarily  a 
matter  of  course,  and  may  be  granted  without 


intimating  any  opinion  upon  a  question 
raised  as  to  want  of  jurisdiction.  Washing- 
ton V.  Northern  Securities  Co.,  (1002)  185 
U.  S.  254,  22  S.  a.  623,  46  U.  S.   (L.  ed.) 

897. 

Suits  by  or  against  states.  —  The  federal 
Supreme  Court  cannot  take  original  jurisdic- 
tion of  a  suit  by  a  state  against  corporations 
of  other  states  brought  to  enforce  by  injunc- 
tion the  penal  legislation  of  the  state  against 
traffic  in  intoxicating  liquors.  Oklahoma  f. 
Gulf,  etc.,  R.  Co.,  (1911)  220  U.  S.  290,  31 
S.  Ct.  437,  55  U.  S.  (L.  ed.)  469. 

Oklahoma  has  no  such  interest  in  its  cor- 
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porate  capacity  as  enables  it  to  invoke  origi- 
nal jurisdiction  of  the  Supreme  Court  by  suit 
to  enjoin  a  foreign  railroad  company  from 
charging  more  than  certain  specified  rates; 
the  state  not  being  engaged  in  the  transporta- 
tion of  such  commodities.  Oklahoma  v.  Atchi- 
son, etc.,  R.  Co.,  (1911)  220  U.  S.  277,  31  S. 
Ct.  434,  55  U.  S.  (L.  ed.)  465. 

Suits  between  states.  —  .Tbe  original  juris- 
diction of  the  Supreme  Court  extends  to  a 
suit  by  the  commonwealth  of  Virginia  against 
the  state  of  West  Virginia  to  determine  the 
amount  due  to  the  former  by  the  latter  as  the 
equitable  proportion  of  the  public  debt  of  the 
original  state  of  Virginia  which  was  assumed 
by  West  Virginia  at  the  time  of  its  creation 
as  a  state  (Virginia  &.  West  Virginia,  (1907) 
206  U.  S.  290,  27  S.  Ct.  732,  51  U.  S.  (L.  ed.) 
1068),  although  by  reason  of  certain  trans- 
actions with  her  creditors,  Virginia  may  have 
been  discharged  from  all  liability  as  to  West 
Virginia's  share,  other  than  to  turn  over  the 
proceeds  of  the  suit.  Virginia  r.  West  Vir- 
nnia,  (1911)  220  U.  S.  1,  31  S.  Ct.  330,  55  U. 
8.  (L.  ed.)  353.  And  such  suit  is  to  be  con- 
sidered by  the  federal  Supreme  Court  in  the 
untechnical  spirit  proper  for  dealing  with  a 
^tiosi-intemational  controversy.  Virginia  t?. 
West  Virginia,  (1911)  220  U.  S.  1,  31  S.  a. 
330,  55  U.  S.  (L.  ed.)  353. 

A  conflict  between  the  authorities  of  the 
states  of  Louisiana  and  Mississippi,  arising 
out  of  the  enforcement  of  the  oyster  legisla* 
tion  of  those  states,  which  involves  a  dispute 
respecting  the  true  boundary  line,  creates  a 
controversy  between  the  states  in  their  sov- 
ereign capacity,  which  is  within  the  original 
jurisdiction  of  the  Supreme  Court  of  the 
United    States.      Louisiana    v,    Mississippi, 

(1906)  202  U.  S.  1,  26  S.  Ct.  408,  50  U.  S. 
(L.  ed.)  913. 

The  original  jurisdiction  of  the  federal  Su- 
preme Court  over  "  controversies  between  two 
or  more  states  "  extends  to  a  suit  by  the  state 
of  South  Dakota  as  the  donee  of  the  holders 
of  certain  bonds  issued  by  the  state  of  North 
Carolina,  and  secured  by  a  mortgage  of  rail- 
road stock  belonging  to  that  state,  to  compel 
payment  of  the  bonds  and  a  subjection  of  the 
mortgaged  property  to  the  satisfaction  of 
the  debt.  South  Dakota  t*.  North  Carolina, 
(1904)  192  U.  S.  286,  24  S.  Ct.  269,  48  U.  S. 
(L.  ed.)  448. 

Objections  as  to  multifariousness^  lacJies, 
and  the  like,  except  so  far  as  they  affect  the 
merits,  will  not  be  considered  by  the  Supreme 
Court  in  a  suit  by  the  commonwealth  of  Vir- 
ginia against  the  state  of  West  Virginia,  to 
determine  the  amount  due  to  the  former  by 
the  latter  as  the  equitable  proportion  of  the 
public  debt  of  Virginia  which  was  assumed 
by  West  Virginia  at  the  time  of  its  creation 
as  a  state.  Virginia  v.  West  Virginia,  (1911) 
220  U.  S.  1,  31  S.  Ct.  330,  55  U.  S.  (L.  ed.) 
353.     See   also   Virginia   r.   West   Virginia, 

(1907)  206  U.  S.  290,  27  S.  Ct.  732,  51  U.  S. 
(L.  ed.)  1068. 

Suits  between  United  States  and  states. — 
The  original  jurisdiction  of  the  Supreme 
Court  does  not  extend  to  a  bill  filed  against 
the  United  States  and  others  by  the  attorney- 


general  of  Kansas  on  behalf  of  the  state  as 
trustee  for  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  certain  lands  in  the  In- 
dian Territory,  alleged  to  have  been  granted 
by  Congress  to  the  state  for  the  benefit  of  the 
railway  company,  where  the  name  of  the 
state  is  being  used  simply  for  the  prosecution 
of  the  claim  of  the  railway  company;  *'the 
United  States  is  the  real  party  in  interest  as 
defendant,  and  has  not  consented  to  be  sued, 
which  it  cannot  be  without  its  consent." 
Kansas  v.  U.  S.,  (1907)  204  U.  8.  331,  27  S. 
Ct.  388,  51  U.  S.  (L.  ed.)  510. 

The  Supreme  Court  has  no  jurisdiction  of 
a  bill  in  equity  filed  by  the  state  of  Louisiana 
against  the  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Office  to 
establish  its  title  under  the  Swamp  Land 
Grant  Act  of  March  2,  1849,  to  certam  lands 
which  were  approved  to  the  state  by  the 
Secretary  of  the  Interior  upon  the  manifest 
mistake  of  law,  that,  upon  the  abandonment 
of  the  military  reservation  of  which  they 
formed  a  part,  the  lands  fell  within  the 
terms  of  the  grant,  since  such  suit  raises 
questions  of  law  and  fact  upon  which  the 
United  States  would  have  to  be  heard.  Louis- 
iana V.  Garfield,  (1908)  211  U.  S.  70,  29  S. 
Ct.  31,  63  U.  S.  (L.  ed.)  92. 

The  original  jurisdiction  of  the  Supreme 
Court  extends  to  a  controversy  between  the 
states  of  Kansas  and  Colorado  and  the  United 
States,  presenting  the  questions  whether  Kan- 
sas has  a  right  to  the  continuous  flow  of  the 
waters  of  the  Arkansas  river  as  that  flow 
existed  before  any  interference  therewith,  or 
whether  Colorado  has  the  right  to  appro- 
priate the  waters  of  that  stream  so  as  to  pre- 
vent that  continuous  flow,  or  whether  the 
amount  of  the  flow  is  subject  to  the  superior 
authority  and  supervisory  control  of  the 
United  States.  Kansas  v.  Colorado,  (1907) 
206  U.  S.  46,  27  S.  Ct.  655,  51  U.  S.  (L.-ed.) 
956. 

A  suit  by  a  state  to  enjoin  the  Secretary  of 
the  InterioT  and  the  CommissioneT  of  the 
Land  Office  from  selling  school  lands  in  the 
Red  Lake  Indian  reservation  must  be  re- 
garded as  a  controversy  to  which  the  United 
States  is  a  party,  and  of  which,  as  a  state  is 
also  a  party,  the  Supreme  Court  of  the 
United  States  has  original  jurisdiction,  in 
view  of  the  provision  of  the  Act  of  March  2, 
1901,  31  Stat.  L.  950,  ch.  808,  that  the  In- 
dians need  not  be  made  parties  to  such  a 
suit  if  the  Secretary  of  the  Interior  is  made 
a  party  thereto,  and  that  the  Attorney-Gen- 
eral, on  request  of  the  Secretary,  shall  repre- 
sent and  defend  the  Indian  rights.  Minnesota 
V,  Hitchcock,  (1902)  185  U.  S.  373,  22  S.  Ct. 
650,  46  U.  S.  (L.  ed.)  954. 

The  immunity  of  ^  the  United  States  from 
suit  prevents  a  state  from  maintaining,  in 
the  Supreme  Court  of  the  United  States,  a 
suit  against  the  Secretary  of  the  Interior  and 
the  Commissioner  of  the  General  Land  Office, 
to  restrain  them  from  allotting  and  patenting 
in  severalty  swamp  lands  within  the  limits 
of  an  Indian  reservation.  Oregon  r.  Hitch- 
cock. (1906)  202  U.  S.  60,  26  S.  Ct.  568,  50  U. 
S.  (L.  ed.)  935. 
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Vol.  IV,  p.  439,  sec.  688. 

Prohibition.  —  In  Em  p.  Joins,  (1903)  191 
U.  S.  93,  24  8.  Ct.  28,  48  U.  S.  (L.  ed.)  110. 
where  a  petition  for  a  writ  of  prohibition 
against  the  Choctaw  and  Chickasaw  Citizen- 
ship Court  was  denied  because  the  cause  in 
that  court  was  finished,  the  Supreme  Court 
expressly  refrained  from  considering  whether 
the  jurisdiction  to  grant  prohibition  to  the 
District  Courts  is  confined,  under  section  688, 
to  cases  where  those  courts  are  *' proceeding 
as  courts  of  admiralty  and  maritime  juris-* 
diction." 

Prohibition  against  proceedings  in  the  fed- 
eral Circuit  Court  to  enjoin  the  prosecution 
of  search-and-seizure  proceedings  instituted 
in  the  state  courts,  under  Okla.  Sess.  Laws 
1907-1908,  ch.  69,  against  intoxicating  liquors 
shipped  into  the  state,  will  not  be  granted  by 
the  federal  Supreme  Court,  since  adequate 
relief  is  afford^  by  the  full  right  of  review 
in  the  latter  court  and  in  the  proper  Circuit 
Court  of  Appeals  by  appeal  or  certiorari. 
Bto  p.  Oklahoma,  (1911)  220  U.  S.  191,  31  S. 
Ct.  426,  55  U.  S.  (L.  ed.)  431. 

Mandamus.  —  "  In  cases  over  which  we  pos- 
sess neither  original  nor  appellate  jurisdic- 
tion we  cannot  grant  prohibition  or  man- 
damus or  certiorari  as  ancillary  thereto." 
In  re  Massachusetts,  (1905)  197  U.  S.  482,  25 
S.  Ct.  512,  49  U.  S.  (L.  ed.)  845,  denying  a 
petition  for  writs  of  prohibition,  mandamus, 
and  certiorari  to  restrain  the  justices  of  the 
Supreme  Court  of  the  District  of  Columbia 
from  taking  further  proceedings  or  entertain- 
ing jurisdiction  in  an  equity  cause  pending 
in  that  court.  Followed  in  In  re  Glaser, 
(1905)  198  U.  S.  171,  25  S.  Ct.  653,  49  U.  S. 
(L.  ed.)  1000,  denying  a  petition  for  man- 
damus to  require  the  judges  of  a  federal  Cir- 
cuit Court  to  take  jurisdiction  of  a  suit 
alleged  to  be  pending  and  undetermined  in 
that  court. 

Mandamus  is  the  proper  remedy  where  a 
single  federal  judge,  in  violation  of  the  Act 
of  June  18,  1910,  sec.  17,  36  Stat.  L.  557, 
now  embodied  in  Judicial  (3ode,  sec.  266,  ante, 
p.  242,  of  this  Supplement,  vacates  a  tempo- 
rary restraining  order  suspending  on  constitu- 
tional grounds  the  enforcement  of  a  state 
statute  by  restraining  the  action  of  a  state 
ofiioer  thereunder,  and  denies  an  application 
for  an  interlocutory  injunction,  since  the  sec- 
tion above  cited  makes  no  provision  for  any 
appeal  from  an  order  of  this  character  made 
by  a  single  judge,  and  a  right  of  appeal  is 
not  otherwise  given  by  statute.  Mao  p.  Metro- 
poliUn  Water  Co.,  (1911)  220  U.  S.  539,  31 
S.  Ct  600,  55  U.  S.  (L.  ed.)  575. 

The  power  of  the  Supreme  Court  to  issue 
writs  of  habeas  corpus  and  writs  of  man- 
damus was  originally  conferred  by  and  is 
still  derived  from  that  portion  of  the  Act  of 
1789  which  is  now  embodied  in  section  716 
of  the  Revised  Statutes  (4  Fed.  Stat.  Annot. 
498).  It  has  been  settled  by  repeated  de- 
cisions of  the  Suprt^me  Court  that  this  power 
i«<  a  part  of  its  appellate  and  not  of  its  orig- 
nal  jurisdiction,  except  in  cases  afTecting  am- 


bassadors, other  public  ministers  or  consuls, 
and  those  in  which  a  state  is  a  party.  Ba  pu 
Moran,  (C.^  C.  A.  1906)  144  Fed.  594,  596, 
citing  Ex  p.  Bolknan,  (1807)  4  Cranch  75, 
100,  2  U.  S.  (L.  ed.)  554;  Em  p.  Yerger, 
(1868)  8  Wall.  85,  98,  19  U.  S.  (L.  ed.)  332; 
Marbury  v.  Madison,  (1801)  1  Cranch  137, 
2  U.  S.  (L.  ed.)  60;  Bath  Counly  v.  Amy, 
(1871)  13  Wall.  244,  249,  20  U.  S.  (L.  ed.) 
539;  Kendall  v,  U.  S.,  (1838)  12  Pet.  622,  9 
U.  S.  (L.  ed.)  1181;  Barber  Asphalt  Pav^ 
Co.  V.  Morris,  (1904)  132  Fed.  952,  66  C.  C. 
A.  62,  67  L.  R.  A.  761. 

In  In  re  Metropolitan  Trust  Co.,  (1910) 
218  U.  S.  312,  31  S.  Ct.  18,  54  U.  S.  (L.  ed.) 
1051,  the  Supreme  Court  issued  a  mandamua 
to  a  federal  Circuit  Court  to  compel  it  to  set 
aside  a  decree  which  vacated,  after  the  term, 
a  prior  decree  dismissing  the  bill  as  to  one  of 
the  defendants,  and  to  forbid  the  exercise  of 
any  further  jurisdiction  over  such  defend- 
ant. 

Where  a  single  judge,  refusing  to  call  to 
his  assistance  two  other  judges,  had  heard 
and  denied  an  application  for  an  interlocu- 
tory injunction  under  section  17  of  the  Act 
of  June  18,  1910,  ch.  309,  36  Stat.  L.  557, 
which  section  is  now  embodied  in  Judicial 
Code,  sec.  266,  ante,  title  Judioiabt,  vol.  1, 
p.  242,  of  this  Supplement,  mandamus  by  the 
Supreme  Court  directing  him  to  vacate  his 
order  was  held  to  be  the  proper  remedy,  since 
the  section  made  no  provision  for  an  appeal 
from  an  order  made  by  a  single  judge  denying 
an  interlocutory  injunction,  and  a  right  of  ap- 
peal is  not  otherwise  given  by  statute.  Em  p. 
Metropolitan  Water  Co.,  (1911)  220  U.  S. 
539,  31  S.  Ct.  600,  55  U.  S.  (L.ed.)  575,oittii^ 
Em  p,  Harding,  (1911)  219  U.  S.  363,  31  S. 
Ct.  324,  55  U.  S.  (L.  ed.)  252. 

Refusal  of  a  federal  Circuit  Court  to  re- 
mand a  civil  cause  to  the  state  court  whence 
it  had  been  removed  as  presenting  a  separable 
controversy  between  citizens  of  different 
states  cannot  be  reviewed  by  mandamus, 
which  may  not  be  used  to  perform  the  office 
of  an  appeal  or  writ  of  error.  Em  p.  Hard- 
ing, (1911)  219  U.  S.  363,  31  S.  Ct.  324,  55 
U.  S.  (L.  ed.)  252,  disapproving  and  qualify- 
ing to  some  extent  Em  p.  Wisner,  (1906)  ^3 
U.  S.  449,  27  S.  Ct.  150,  51  U.  S.  (L.  ed.) 
264;  In  re  Moore,  (1908)  209  U.  S.  490,  14 
Ann.  Cas.  1164,  28  S.  Ct.  585,  706,  52  U.  S. 
(L.  ed.)  904,  and  In  re  Winn,  (1909)  213  U. 
S.  458,  29  S.  Ct.  615,  63  U.  S.  (L.  ed.)  878; 
and  holding  that  the  case  was  governed  by 
the  general  rule  expressed  in  Em  p.  Hoard, 
(1881)  105  U.  S.  578,  26  U.  S.  (L.  ed.)  1176; 
In  re  Pollitz,  (1907)  206  U.  S.  323,  27  S.  Ct. 
729,  51  U.  S.  (L.  ed.)  1081;  Em  p.  Nebraska, 
(1908)  209  U.  S.  436,  28  S.  Ct.  581,  52  U.  S. 
(L.  ed.)  876;  and  applied  in  Em  p.  Gruetter} 
(1910)  217  U.  S.  586,  30  S.  Ct.  690,  54  U. 
S.  (L.  ed.)  892. 

See  further  as  to  power  of  federal  oourta 
to  issue  writs  of  prohibition  and  mandamua, 
R.  S.  sec.  716,  4  Fed.  Stat.  Annot.  499^506, 
and  infra,  this  title. 
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Vol.  IV,  p.  444,  sec.  692. 

Repeal  of  this  section.  —  In  The  Joseph  B. 
Thomas,  (C.  G.  A.  1906)  148  Fed.  762,  it  was 
eaid:  "It  is  true  that  section  691  of  the 
Aevised  Statutes,  conferring  appellate  juris- 
diction on  the  Supreme  Court  from  final  judg- 
ments of  Circuit  Courts,  or  of  District  Courts 
acting  as  Circuit  Courts  in  civil  actions, 
where  the  matter  in  dispute  exceeds  the  sum 
or  vahie  of  $2,000  (afterwards  increased  to 
95,000),  was  expressly  repealed  by  section  14 
of  the  Act  of  March  3,  1891,  26  Stat.  L.  829, 
cb.  617;  but  section  692,  in  which  there  are 
like  provisions  limiting  the  appellate  juris- 
diction of  the  Supreme  Court  in  reference  to 
appeals  from  final  decrees  of  the  Circuit 
Courts,  in  cases  of  equity  and  of  admiralty 
and  maritime  jurisdiction,  is  not  repealed 
by  the  said  Act,  nor  is  there  any  express  re- 
peal in  said  Act  of  section  695,  establishing 
the  appellate  jurisdiction  of  the  Supreme 
Court  from  all   final  decrees  of  a  District 


Court  in  prize  causes,  and  limiting  the  same 
to  cases  where  the  matter  in  dispute  exceeds 
the  sum  or  value  of  $2,000,  and  providing 
that,  without  reference  to  the  value  of  the 
matter  in  dispute,  the  appeal  shall  be  allowed, 
on  the  certificate  of  the  district  judge  that 
the  adjudication  involves  a  question  of  im- 
portance. Yet  it  is  significant  that  as  to 
causes  described  in  these  two  sections,  appel- 
late jurisdiction  without  pecuniary  limita- 
tion has  uniformly  been  held  to  have  been 
conferred  by  the  Judiciary  Act  of  1891  upon 
the  Supreme  Court  and  the  Circuit  Courts  of 
Appeals.  This  latter  Act  has  been  held  to  be 
a  substitute  for  the  old  Judiciary  Act,  and 
supersedes  and  supplies  the  creation  and  regu- 
lation of  appellate  jurisdiction  by  said  old 
Act  and  its  amendments,  ^except  where  they 
are  consistent  with  the  provisions  of  the 
later  Act,  or  are  preserved  in  force  under  the 
last  paragraph  of  section  10  of  that  Act." 


Vol.  IV,  p.  445,  sec.  695. 

See  note  under  R.  S.  sec.  692,  vnpray  this  page. 


Vol.  iV,  p.  446,  sec.  698. 

Making  up  record.  —  A  Circuit  Coiurt  of 
Appeals  cannot  make  its  own  record  for 
the  hearing  of  a  case  on  appeal  by  authoriz- 
ing the  withdrawal  from  its  files  of  the  rec- 
ord on  a  previous  appeal,  and  permitting  the 
same  to  be  refiled  as  a  part  of  the  record  on 
a  subsequent  appeal  in  the  same  case.  It 
<3an  act  only  upon  a  record  which  comes  from 
the  court  below,  properly  certified.  Merri- 
man  r.  Chicago,  etc.,  R.  Co.,  (C.  C.  A.  1903) 
120  Fed.  240. 

What  should  be  included  in  record. — ^A  rule 
of  the  Circuit  Court  or  Appeals  which  pro- 
Tides  that  "  whenever  it  shall  be  necessary  or 
proper  in  the  opinion  of  the  presiding  judge 
IB  any  Circuit  or  District  Court  that  origi- 
nal papers  of  any  kind  should  be  inspected 
in  this  court  upon  writ  of  error  or  appeal, 
auch  presiding  judge  may  make  such  rule  or 
order  for  the  safekeeping,  transporting,  and 
Tetom  of  such  original  papers  as  to  him  may 
seem  proper,"  fixes  the  limit  within  which 
the  presiding  judge  may  act  in  such  matter 
and  he  is  not  authorized  to  make  an  order 
for  incorporating  original  papers  introduced 
in  evidence  in  the  record  on  appeal,  instead  of 
copies,  merely  for  the  purpose  of  saving  ex- 
pense to  the  parties,  nor  unless  in  his  opinion 
an  inspection  of  the  originals  by  the  appellate 
court,  as  distinguished  from  authenticated 
copies,  is  either  necessary  or  would  be  useful 
or  aidful  in  the  determination  of  the  appeal. 
Dowagiac  Mfg.  Co.  t?.  Brennan,  (1907)  156 
Fed.  213,  wherein  the  court  said:  "Though 
in  this  matter  acting  for  the  Circuit  Court  of 
Appeals  under  rule  14,  we  have  not  over- 
loosed  sections  698  and  750  of  the  Revised 
Statutes  (under  which  we  may  say  that  our 
ruling  would  have  been  precisely  the  same), 
hat  we  have  preferred  to  be  guided  entirely 


by  the  rule  of  the  court  where  the  appeals 
are  pending,  particularly  as  it  has  fixed  the 
limits  within  which  the  presiding  judge  may 
act  for  it  after  the  case  has  passed  from  his 
court." 

The  power  of  the  court  to  direct  what 
papers  shall  constitute  that  record  which 
shall  be  transmitted  to  the  appellate  court 
by  the  transcript  will  not  be  questioned  when- 
ever such  action  becomes  necessary  because  of 
the  fact  that  the  disputed  paper  has  not  been 
admitted  to  the  files  in  the  regular  way,  and 
this  power  is  an  essential  grant  of  R.  S.  sec. 
698,  if  not  already  inherent  in  the  court  with- 
out the  statute.  Southern  Bldg.,  etc.,  Assoc, 
t?.  Carey,   (1902)    117  Fed.  325,  334. 

The  practice  of  bringing  into  the  record, 
by  bill  of  exceptions,  pleadings,  or  papers 
which  the  court  has  refused  to  allow  a  party 
to  file*,  is  not  known  to  the  federal  courts  in 
equity  cases;  but  inasmuch  as  a  considera- 
tion of  such  documents  may  be  necessary  to 
enable  the  appellate  court  to  determine 
whether  or  not  they  were  properly  rejected, 
it  would  seem  that,  in  the  absence  of  any 
statute  or  rule  regulating  the  practice  in  that 
regard,  the  trial  court  may  properly,  by  an 
order,  direct  the  clerk  to  certify  the  pleading 
or  other  document  rejected  to  the  appellate 
court  for  that  purpose.  Southern  Bldg.,  etc., 
Assoc.  t7.  Carey,  (1902)  117  Fed.  326. 

The  court  of  bankruptcy  from  which  an 
appeal  is  taken  has  no  jurisdiction  to  desig- 
nate what  records  shall  be  certified  on  which 
the  appellate  court  shall  determine  the  ap- 
peal. In  re  A.  L.  Robertshaw  Mfg.  Co., 
(1905)   135  Fed.  220. 

Where  the  parties  to  an  appeal  to  the  Cir- 
cuit Court  of  Appeals  in  bankruptcy  are  un- 
able to  agree  as  to  the  contents  of  the  appeal 
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record,  it  is  the  duty  of  the  appellant  to  file 
a  prcB<Hpe  with  the  clerk,  pointing  out 
specifically  what  records,  in  his  judgment, 
should  be  certified,  leaving  appellee,  if  in  his 
opinion  the  records  certified  are  insufficient, 
to  suggest  a  diminution  of  the  record  and 
ask  for  certiorari.  In  re  A.  L.  Robertshaw 
Mfg.  Co.,  (1905)  135  Fed.  220. 

Remedies  for  defective  record.  —  The  Cir- 
cuit Court  of  Appeals  will  not  dismiss  an  ap- 
peal on  motion  on  the  ground  that  the  record 
filed  is  insufficient;  that  being  a  matter  to 
be  determined  at  the  hearing  on  the  merits, 
or  to  be  corrected  by  certiorari  for  a  diminu- 
tion of  the  record.  Merriman  v,  Chicago,  etc., 
R.  Co.,  (C.  C.  A.  1903)  120  Fed.  240. 

Under  this  section,  it  devolves  on  an  appel- 
lant to  see  to  it  that  a  record  is  brought  up 
to  such  court  showing  such  of  the  proceedings 
of  the  trial  court  as  are  necessary  for  the 
proper  presentation  of  the  errors  assigned, 
and  for  want  of  such  a  record  the  court  has 


power  to  dismiss  the  appeal.  This  power, 
however,  ought  not  generally  to  be  exercised 
unless  the  omission  arose  from  negligence  or 
indifference,  and  instead,  where  good  faith  is 
shown,  the  appellee  will  be  directed  to  desig- 
nate such  additional  papers,  documents,  and 
proof  used  on  the  hearing  below  as  he  deems 
necessary  for  a  proper  presentation  of  the 
case,  and  the  appellant  will  be  ordered  to  file 
the  same  as  a  part  of  the  record  under  pen- 
alty of  a  dismissal  of  the  appeal.  Kansas  r. 
Meriwether,  (C.  C.  A.  1909)  171  Fed.  39. 

Amendments.  —  A  Circuit  Court  of  Appeals 
is  without  power  to  dismiss  an  appeal  on 
motion  of  the  appellant  and  remand  the  case 
to  the  court  below  with  directions  to  permit 
the  amendment  of  a  pleading  on  a  showing 
that  facts  were  inadvertently  omitted  there- 
from, which  was  not  known  to  appellant 
until  after  the  appeal  was  taken.  Strand  v. 
Griffith,  (CCA.  1905)  135  Fed.  739. 


Vol.  IV,  p.  448,  sec.  699. 

Actions  against  revenue  officers.  —  Section 
844  of  the  Revised  Statutes  requirins  the 
clerk  to  pay  into  the  Treasury  any  surplus  of 
fees  and  emoluments  shown  by  his  return  is 

Vol.  IV,  p.  460,  sec.  700. 

Sections  649  and  700  are  considered  to- 
gether herein,  as  they  were  in  the  original 
work. 

To  what  court  applicable.  —  Sections  649 
and  700  relate  exclusively  to  trials  in  the 
Circuit  Courts,  and  there  are  no  similar  pro- 
visions in  respect  of  trials  in  the  District 
Courts.  U.  S.  17.  Cleage,  (C.  C  A.  1908)  161 
Fed.  85;  U.  S.  v.  St.  Louis,  etc.,  R.  Co., 
(C  C  A.  1909)  169  Fed.  73;  Low  v.  U.  S., 
(C  C  A.  1909)   169  Fed.  86. 

But  this  section  is  applicable  to  the  Circuit 
Court  of  Appeals.  Paul  v.  Delaware,  etc.,  R. 
Co.,  (1904)   130  Fed.  951. 

To  what  cases  applicable.  —  This  section 
is  not  applicable  to  default  cases;  and  in  an 
action  of  replevin  brought  in  a  federal  court 
within  the  sto^te  of  Illinois,  in  which  the  de- 
fendant makes  default,  the  court  is  author- 
ized to  assess  the  damages  without  a  jury 
under  the  Illinois  Practice  Act.  Midland 
Contracting  Co.  v.  Toledo  Foundry,  etc.,  Co., 
(C.  C.  A.  1907)   164  Fed.  797. 

There  is  no  authority  either  at  common 
law  or  by  statute  under  which  the  facts  in  an 
action  at  law  may  be  tried  by  the  judge  of  a 
District  Court  of  the  United  States  without 
a  jury;  and  where  a  case  is  so  tried  by  stipu- 
lation, the  judgment  is  not  reviewable  by  the 
Circuit  Court  of  Appeals.  U.  S.  v.  Louisville, 
etc.,  R.  Co.,  (C  C  A.  1909)  167  Fed.  306. 

A  judge  of  a  federal  District  Court  having 
neither  statutory  nor  common- law  authority 
to  hear  a  criminal  case  without  a  jury  on  a 
plea  of  not  guilty,  he  will  be  regarded  in  so 
doing  as  an  arbitrator  only,  and  his  con- 
clusions of  fact  cannot  be  reviewed  on  a  writ 
of  error.  Low  v.  U.  S.,  (C  C  A.  1909)  169 
Fed.  86. 


not  a  revenue  law  within  the  meaning  of  see- 
tion  699.  U.  S.  v.  Mason,  (1910)  218  U.  S. 
517,  529,  31  S.  Ct.  28,  64  U.  S.  (L.  ed.)  1133. 


Effect  of  state  laws  and  practice  —  Ruling 
on  guesiiona  of  law,  —  The  court  cannot  be 
required  to  rule  on  specific  propositions  of 
law  presented  by  the  parties  in  accordance 
with  a  state  practice.  Streeter  v,  Chicago 
Sanitary  Dist.,  (C  C  A.  1904)  133  Fed. 
124. 

The  statute  does  not  contemplate  separate 
conclusions  of  law  such  as  are  common  in  the 
state  practice,  and  judgment  should  be  di- 
rected on  the  findings  of  fact.  Fowler  v. 
Gowing,  (C.  C.  A.  I908)  166  Fed.  891. 

Ascertainment  of  facta,  —  The  state  legis- 
lature in  so  far  as  the  same  presents  the 
method  for  the  ascertainment  of  the  facts  ol 
the  case  under  consideration,  contrary  to 
and  inconsistent  with  the  legislation  of  0>n- 
gress  on  the  same  subject,  must  and  should 
give  way  to  the  plain  provisions  of  the  federal 
l.aw.  It  is  the  duty  of  the  trial  courts  to  ad- 
here rigidly  to  the  enactments  of  Congress 
prescribed  for  their  government,  and  the  pre- 
sumptions are  all  unfavorable  to  the  waiver 
of  the  right  of  trial  by  jury.  Swift  v.  Jones, 
(C  C.  A.  1906)   145  Fed.  489. 

The  making  of  special  findings  by  a  federal 
Circuit  Court  on  waiver  of  a  jury,  and  the 
effect  thereof,  is  governed  by  R.  S.  sees.  649, 
700,  and  not  by  state  statutes.  Jones  v,  U. 
a,  (C  C  A.  1905)  136  Fed.  518. 

A  state  statute  permitting  the  ipaiver  of 
a  jury  trial  in  actions  at  law  by  oral  consent 
in  open  court  entered  in  the  minutes,  does  not 
apply  to  federal  courts  in  the  trial  of  actions 
at  law  as  a  substitute  for  a  written  waiver 
of  a  jury  required  by  R.  S.  sees.  649,  700. 
Erkel  v,  U.  S.,  (C  C  A.  1909)  169  Fed.  628. 

Whatever  may  be  the  practice  as  to  refer- 
ences of  common-law  actions  in  the  courts  of 
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the  state,  in  a  federal  court  the  reference  of 
such  a  case  can  be  made  only  on  consent  of 
both  parties.  Elkin  f.  Denver  Engineering 
Works  Co.,  (C.  C.  A.  1910)  181  Fed.  684. 

A  moHim  for  a  new  trial,  although  indis- 
penaable  under  the  state  practice,  is  not  es- 
sential to  a  review  oi  the  rulings  of  the  trial 
courts  under  the  federal  practice.  Boatmen's 
Bank  r.  Trower  Bros.  Co.,  (C.  C.  A.  1910) 
181  Fed.  804. 

Compliance  with  Act  essential  to  review  — 
Oenerally.  —  Whenever  cases  are  submitted 
for  trial  without  a  jury,  it  must  plainly  ap- 
pear that  the  waiver  was  made  as  prescribed 
by  the  Act  of  Congress.  Swift  v,  Jones,  (C. 
C.  A.  1906)   145  Fed.  489. 

The  trisi  of  issues  of  iact  by  the  court 
without  a  jury  was  unknown  to  the  common 
law.  Such  questions  were  exclusively  for  the 
jury,  and  in  case  questions  of  fact  were  sub- 
mitted to  the  judge  without  a  jury,  by  agree- 
ment of  the  parties,  it  was  held  that,  in  de- 
termining such  'issues,  the  judge  was  not  act- 
ing in  any  official  capacity,  but  as  an  arbi- 
trator. Campbell  v.  Boyreau,  (1858)  21  How. 
223,  16  U.  S.  (L.  ed.)  96.  Manifestly,  there- 
fore, the  judge  has  no  power,  without  the  con- 
sent of  the  parties,  to  determine  issues  of 
fact,  and  only  by  virtue  of  the  provision  of 
section  649  does  the  judge's  decision  upon  a 
question  of  fact  become  a  judicial  act.  U.  S. 
V,  Ramsey,  (1907)  158  Fed.  488. 

Rulings  of  a  Circuit  Court  in  the  progress 
of  the  trial  of  an  action  at  law  by  the  court 
without  a  jury  cannot  be  reviewed  by  the  ap- 
pellate court,  unless  a  written  stipulation 
waiving  a  juiy  is  signed  and  filed  with  the 
clerk  in  accordance  with  R.  S.  sec.  649,  so  as 
to  bring  the  case  within  the  provisions  of  sec- 
tion 700;  in  the  absence  of  such  a  stipulation 
the  only  question  which  can  be  considered  is 
whether  the  judgment  rendered  is  sustained 
by  the  pleadings.  Defiance  v,  Schmidt,  (C. 
C.  A.  1903)   123  Fed.  1. 

Reference  to  referee.  —  An  agreement  in 
open  court  by  the  parties  to  an  action  at  law 
in  a  federal  court  that  the  cause  may  be  re- 
ferred to  a  referee  to  make  findings  of  fact  is 
a  waiver  of  the  right  to  a  jury  trial  only  on 
condition  that  the  facts  be  found  by  a  referee, 
and  confers  no  power  upon  the  judge  to  ignore 
such  findings,  and  himself  determine  the 
issues  of  fact,  and  the  judge  has  no  such 
power  unless  by  consent,  but  can  only  confirm 
or  reject  the  findings  of  the  referee,  and  in 
case  they  are  set  aside  the  cause  stands  for 
trial  precisely  the  same  as  though  it  had 
never  been  referred.  U.  S'.  v.  Ramsey,  (1907) 
158  Fed.  488. 

Reference  to  epecial  master.  —  Where  an 
action  at  law  was  brought  in  the  Circuit 
Court,  the  trial  judge  under  such  sections  has 
no  power,  even  with  the  acquiescence  of  both 
parties,  to  order  a  trial  before  a  special 
master  authprized  to  hear  and  pass  on  the 
issues  of  fact,  and  report  his  findings  to  the 
court.  Swift  V.  Jones,  (C.  C.  A.  1906)  145 
Fed.  480,  wherein  the  court  said:  "  Without, 
therefore,  in  any  manner  questioning  the 
right,  in  a  proper  case,  to  arbitrate,  either 
through  the  judee  acting  as  arbitrator,  or  the 
leleetion  of  rcMrees  contemplated  by  state 


statute,  or  otherwise  to  be  chosen,  we  hold 
that  it  is  well  recognized  that  neither  by 
agreement  of  parties  nor  by  the  laws  of  the 
state  can  a  federal  court  sitting  in  such  state 
depart  from  the  prescribed  modes  of  pro- 
cedure and  rules  embodied  in  the  Act  of  Con- 
gress for  its  guidance  (Graham  v.  Bayne, 
(1856)  18  How.  60,  15  U.  S.  (L.  ed.)  265: 
Kelsey  v.  Forsyth,  (1858)  21  How.  85,  16 
U.  S.  (L.  ed.)  32;  Richmond  v.  Smith, 
(1872)  15  Wall.  429,  21  U.  S.  (L.  ed.)  200) ; 
and  hence  when  it  appears  that  the  refer- 
ence of  the  lower  court  was  not  in  any  sense 
intended  as  an  arbitration,  or  a  purpose  to 
have  the  referee  to  whom  it  was  referred  try 
and  determine  the  same  as  an  arbitrator,  but 
that  plainly  the  purpose  of  the  reference  was 
to  have  him  ascertain  the  facts,  in  lieu  of  the 
jury  or  the  judge  of  the  lower  court,  by 
written  consent  of  the  parties,  thereby  sub- 
stituting his  judgment  as  to  the  facts  of  the 
case  for  that  of  the  jury  or  the  lower  court, 
and  that  the  judgment  of  the  lower  court 
was  the  result  merely  of  his  findings,  as  dis- 
tinguished from  rendering  judgment  upon  its 
own  findings  in  a  proper  case,  we  think  it 
clear  that  such  practice  should  not  be  aanc- 
tioned  or  adopted  as  a  rule  applicable  to  the 
trial  of  cases  in  this  circuit.  To  do  so  would 
be,  in  effect,  to  create  a  new  and  additional 
method  of  disposition  of  common-law  cases, 
neither  provided  for  nor  contemplated  by  the 
Acts  of  Congress  on  the  subject." 

What  is  a  submission  under  the  Act.  —  A 
written  stipulation  which  clearly  contem- 
plates the  trial  to  the  court  of  an  action  at 
law,  and  requests  a  special  finding,  is  a  sufii- 
cient  waiver  of  a  jury  to  authorise  a  determi- 
nation, upon  writ  of  error,  of  the  sufficiency 
of  the  facts  found  to  support  the  judgment. 
Anglo-American  Land,  etc.,  Co.  v.  Lombard, 
(C.  C.  A.  1904)    132  Fed.  721. 

A  recital  in  a  judgment  that  both  parties, 
announcing  "ready  for  trial,"  formaUy 
waived  a  jury  in  open  court,  is  sufficient  to 
show  waiver  of  jury  by  written  stipulation, 
as  required  by  R.  S.  sec.  649.  Columbus  Com- 
press Co.  V.  U.  S.  Fidelity,  etc.,  Co.,  (C.  C.  A. 
1911)   186  Fed.  487. 

Stipulation  in  writing  esae&tial.  —  Where  a 
case  is  tried  to  the  court  without  a  jury,  and 
there  is  no  written  stipulation  waiving  the 
jury,  none  of  the  questions  decided  at  the 
trial  can  be  re-examined  on  writ  of  error. 
Erkel  v.  U.  S.,  (C.  C.  A.  1909)   169  Fed.  623. 

A  request,  made  to  the  court  by  each  party, 
to  instruct  the  jury  to  render  a  verdict  in 
his  favor,  is  not  equivalent  to  a  submission 
of  the  case  to  the  court  without  the  interven- 
tion of  a  jury  within  the  intendment  of  R.  S. 
sees.  649,  700.  Minahan  v.  Grand  Trunk 
Western  R.  Co.,  (C.  C.  A.  1905)  138  Fed.  42; 
McCormick  v.  Waco  Nat.  City  Bank,  (C.-C. 
A.  1906)   142  Fed.  132. 

But  a  written  stipulation  is  not  essential  to 
a  waiver  of  a  jury  to  assess  damages  on  a 
bond  after  default,  under  R.  S.  sec.  961.  de- 
claring that  when  the  sum  for  which  Judg- 
ment shall  be  rendered  in  such  suit  is  uncer- 
tain, it  shall,  if  either  party  request  it,  be 
assessed  by  a  jury.  Brock  v.  Fuller  Lumber 
Co.,  (C.  C.  A.  1907)  153  Fed,  272. 
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Effect  of  stipulation  on  new  triaL  — 
Whether  the  finding  he  general  or  apeoial, 
it  shall  have  the  same  effect  as  the  verdict  of 
a  jury;  that  is  to  say,  it  is  conclusive  as  to 
the  facts  so  found.  In  the  case  of  a  spe- 
cial verdict  (finding)  the  question  is  pre- 
sented as  it  would  be  if  tried  by  a  jury, 
whether  the  facts  thus  found  require  a  judg- 
ment for  plaintiff  or  defendant.  Powers  v, 
U.  S.,  (C.  C.  A.  1903)  119  Fed.  665;  York  t?.  , 
Washburn,   (C.  C.  A.  1904)   129  Fed.  564. 

A  general  finding  upon  a  trial  by  the  court 
without  a  jury  has  by  the  statute  the  same 
effect  as  the  verdict  of  a  jury.  The  parties 
are  concluded  upon  the  facts  by  the  determi- 
nation of  the  court,  and  nothing  is  presented 
for  review  except  as  might  have  been  re- 
viewed had  there  been  a  trial  by  jury. 
Streeter  v,  Chicago  Sanitary  Dist.,  (C.  C.  A. 
1904)   133  Fed.  124. 

If  the  finding  be  general,  only  such  rulings 
of  the  court  in  the  progress  of  the  trial  can 
be  reviewed  as  are  presented  by  the  bill  of 
exceptions.  Streeter  v.  Chicago  Sanitary 
Diet.,  (C.  C.  A.  1904)   133  Fed.  124. 

Findings  generally.  —  On  a  petition  to  re- 
vise in  matter  of  law  the  proceedings  of  a 
District  Court  in  bankruptcy,  in  order  that 
it  may  appear  by  the  record  that  the  issues 
raised  were  presented  below,  and  for  other 
reasons,  findings  which  involve  distinct  propo- 
sitions of  law,  or  something  as  a  substitute 
therefor,  are  necessary,  and  they  cannot  be 
supplied  by  a  mere  opinion  of  the  court. 
While  in  some  cases  involving  issues  of  a 
substantial  character  justice  may  require  a 
relaxation  of  the  rule,  or  the  consideration 
of  issues  not  presented  to  the  original  tri- 
bunal, such  course  will  not  be  followed  where 
the  questions  raised  relate  merely  to  matters 
of  form  or  administration,  and  no  material 
detriment  to  the  estate  can  result  from  the 
action  complained  of.  In  re  Boston  Dry 
Goods  Co.,  (C.  C.  A.  1903)   125  Fed.  226. 

Where  parties  to  a  suit  tried  to  the  court 
without  a  jury  desire  a  review  of  the  law 
involved  in  the  case,  a  special  verdict  raising 
the  legal  propositions  must  be  procured,  or 
propositions  of  law  must  be  presented  and 
ruled  on  by  the  trial  judge.  Paul  v,  Dela- 
ware, etc.,  R.  Co.,  (1904)   130  Fed.  951. 

In  actions  at  law,  where  a  trial  by  jury  is 
waived,  the  duty  of  finding  the  facts  is  placed 
upon  the  trial  court.  Anglo-American  Land, 
etc.,  Co.  V,  Lombard,  (C.  C.  A.  1904)  132 
Fed.  721. 

But  there  need  be  no  finding  of  a  fact 
stated  in  an  agreed  statement  of  facts.  Treat 
r.  Farmers*  L.  &  T.  Co.,  (C.  C.  A.  1911)  185 
Fed.  760. 

General  and  special  —  Special  findings  not 
obligatory,  —  The  trial  court  is  not  required 
to  make  special  findings.  Paul  v,  Delaware, 
etc.,  R.  Co.,   (1904)    130  Fed.  951. 

When  the  trial  is  to  the  court,  without  the 
intervention  of  a  jury,  whether  the  finding 
shall  be  general  or  special  rests  in  the  dis- 
cretion of  the  court.  Dakota  County  School 
Dist.  No.  11  I?.  Chapman,  (C.  C.  A.  1907)  152 
Fed.  887. 

Parties  have  no  right  to  require  a  federal 
court,  in  hearing  a  law  case  without  a  jury. 


to  make  a  special  finding.  Southern  R.  Co. 
V.  St.  Louis  Hay,  etc.,  Co.,  (C.  C.  A.  1907) 
153  Fed.  728. 

In  Waialua  Agricultural  Co.  v,  Oahu  R., 
etc.,  Co.,  (1906)  18  Hawaii  87,  it  was  said 
that  however  desirable  it  may  be  to  obtain 
special  findings  from  the  court,  our  statute 
does  not  require  them  to  be  made. 

In  Berwind-WTiite  Coal  Min.  Co.  r.  Martin, 
(C.  C.  A.  1903)  124  Fed.  313,  it  waa  said: 
''The  defendant  presented  a  number  of  re- 
quests for  special  findings  of  fact  and  con- 
clusions of  law,  but  the  court,  without  passing 
upon  them,  found  generally  that  the  plaintiff 
was  entitled  to  recover.  There  can  be  no 
question  as  to  the  entire  propriety  of  this 
course.  The  statute  expressly  provides  that 
the  finding  of  the  court  on  the  facts  may  be 
general  or  special,  and  you  can  no  more  com- 
pel the  latter  than  you  can  require  a  special 
verdict  from  a  jury.  It  is  true  that  in  Nor- 
ris  V,  Jackson,  (1869J  9  Wall.  126,  19  U.  S. 
(L.  ed.)  608,  it  is  said  that,  'if  the  parties 
desire  a  review  of  the  law  involved  in  the 
case,  they  must  .  .  .  get  the  court  to  find  a 
jspecial  verdict  which  raises  the  legal  ques- 
tions; '  but  it  is  not  to  be  understood  from 
this  that  it  can  be  lexacted,  all  that  is  meant 
being  that  the  court  should  be  persuaded  to 
do  so.  Neither  is  the  alternative,  which  is 
there  suggested,  of  presenting  propositions  of 
law,  and  requiring  the  court  to  rule  upon 
them,  of  any  greater  obligation.  The  right 
to  this  has  been  asserted  without  success  in  a 
number  of  caaes,  and  the  practice  must  now 
be  considered  as  settled  to  the  contrary.  Mer- 
cantile Mut.  Ins.  Co.  V.  Folsom,  (1873)  18 
Wall.  237,  21  U.  S.  (L.  ed.)  827;  Cooper  v. 
Omohundro,  (1873)  19  WaU.  66,  22  U.  S. 
(L.  ed.)  47;  St.  Louis  v.  Western  Union 
Tel.  Co.,  (1897)  166  U.  S.  388,  17  S.  Ct.  608, 
41  U.  S.  (L.  ed.)  1044;  Key  West  v,  Baer, 
(1895)  66  Fed.  440,  13  C.  C.  A.  572;  Con- 
solidated Coal  Co.  !?.  Polar  Wave  loe  Co., 
( 1901 )   106  Fed.  798,  45  C.  C.  A.  638." 

But  the  court  should  make  special  findings 
of  fact  when  it  is  doubtful,  under  the  deci- 
sions, whether  the  defeated  party  could  other- 
wise properly  present  to  an  appellate  court 
the  questions  oi  law  involved.  Joline  v.  Met- 
ropolitan Securities  Co.,  (1908)  164  Fed.  660. 

But  the  finding  must  he  either  one  or  the 
other,  general  or  special,  and  its  effect  is  to 
be  determined  upon  its  character  in  that  re- 
gard. Powers  V,  U.  S.,  (C.  C.  A.  1903)  119 
Fed.  565. 

Nor  can  there  he  both  a  general  and  a  spe- 
cial finding.  It  must  be  one  or  the  other. 
Streeter  v.  Chicago  Sanitary  Dist.,  (C.  C.  A. 
1904)  133  Fed.  124;  U.  S.  v,  Cleage,  (C.  C.  A. 
1908)  161  Fed.  85. 

Where  a  general  finding  is  made  and  judg- 
ment is  rendered  thereon,  it  cannot  be  re- 
garded as  superseded  by  a  supposed  special 
finding,  which  was  not  entered  of  record,  is 
only  found  in  the  bill  of  exceptions,  and  does 
not  purport  to  qualify  or  take  the  place  of 
the  general  finding.  U.  S.  v.  Cleage,  (C.  C. 
A.  1908)   161  Fed.  85. 

Special  findings  and  agreed  statement  of 
facts  —  Manner  of  making.  —  A  special  find- 
ing should  be  a  clear  and  concise  statement 
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of  the  ultimate  facts,  and  not  a  statement,  re- 
port, or  recapitulation  of  evidence  from  which 
such  facts  may  be  found  or  inferred.  The 
ultimate  facts  must  be  so  stated  that,  with- 
out inferences,  or  comparisons,  or  balancing 
testimony,  or  weighing  evidence,  the  case  may 
be  determined  by  the  application  of  pertinent 
rules  of  law.  If  any  ultimate  fact  material 
to  the  issues  is  to  be  inferred  from  the  whole 
evidence,  or  from  other  facts  proved  or  ad- 
mitted, the  inference  must  be  drawn  by  the 
trial  court,  and  the  fact  must  be  stated  in 
the  finding.  Like  the  special  verdict  of  a  jury, 
a  special  finding  can  present  only  questions 
of  law.  Anglo-American  Land,  etc.,  Co.  i;. 
Lombard,  (C.  C.  A.  1004)   132  Fed.  721. 

A  special  finding  should  state  the  ultimate 
facts  on  which  tl^  law  must  determine  the 
rights  of  the  parties,  and  should  not  contain 
a  statement  of  the  evidence.  American  Nat. 
Bank  v.  Watkins,  (G.  G.  A.  1902)  119  Fed. 
546. 

A  special  finding  of  facts  should  be  the 
equivalent  of  the  special  verdict  of  a  jury, 
and  should  cover  all  the  issues,  so  that  in 
the  event  of  proceedings  in  error,  if  the  trial 
conrt's  conclusions  of  law  are  deemed  incor- 
rect, and  if  the  proceedings  are  otherwise 
without  error,  the  appellate  court  may,  under 
section  701,  Rev.  Stat.,  direct  such  judgment 
as  the  special  finding  requires,  without  the 
necessity  of  awarding  a  new  trial.  Anglo- 
American  Land,  etc.,  Co.  v.  Lombard,  (C.  C. 
A.   1904)    132  Fed.  721. 

A  mere  setting  out  of  the  testimony  of  a 
witness,  with  a  statement  that  the  court 
finds  it  to  be  true,  is  not  a  finding  of  fact 
which  will  support  a  judgment.  Perkins  t?. 
Von  Baumbaksh,  (C.  C.  A.  1911)  185  Fed.  265. 

Where  only  probative  facts  are  found,  leav- 
ing the  ultimate  facts  necessary  to  support 
the  judgment  to  be  inferred,  the  judgment 
must  be  reversed,  and  a  new  trial  ordered. 
Powers  V,  U.  8.,  (C.  C.  A.  1903)  119  Fed.  562. 

When  judgment  has  been  rendered  on  a 
general  finding,  there  is  no  authority  for  in- 
serting special  findings  in  the  bill  of  excep- 
tions signed  at  a  succeeding  term  of  court. 
Streeter  r.  Chicago  Sanitary  Dist.,  (G.  G.  A. 
1904)  133  Fed.  124. 

yfhai  conatituteB,  —  A  special  finding  is 
not  a  mere  report  of  the  evidence,  but  a  state- 
ment of  the  ultimate  facts  on  which  the  law 
of  the  case  must  determine  the  rights  of  the 
parties;  a  finding  of  the  propositions  of  fact 
which  the  evidence  establishes,  and  not  the 
evidence  on  which  those  ultimate  facts  are 
supposed  to  rest.  Powers  v,  U.  S.,  (C.  C.  A. 
1903)   119  Fed.  565. 

The  special  finding,  contemplated  by  R.  S. 
sees.  649,  700,  corresponds  to  the  special  ver- 
dict of  a  jury,  is  equally  specific  and  re- 
sponsive to  the  issues,  and  is  spread  at  large 
upon  the  record,  as  part  thereof,  in  like  man- 
ner as  is  such  a  verdict.  U.  S.  v.  Sioux  City 
Stock  Yards  Co.,  (C.  C.  A.  1909)  167  Fed. 
126. 

An  opinion  of  the  trial  judge  setting  forth 
the  reasons  for  his  decision  in  an  action  at 
law  tried  by  a  Circuit  Court  without  tlie  in- 
tervention of  a  jury  cannot  be  regarded  as  a 
special  finding  within  the  meaning  of  R.  S. 


sees.     649,  700.     U.  S.  V.  Sioux  City  Stock 
Yards  Co.,  (C.  C.  A.  1909)   167  Fed.  126. 

Nor  does  such  an  opinion,  by  being  copied 
into  the  judgment  entry,  become  a  special 
finding  of  the  ultimate  facts,  in  the  nature 
of  a  special  verdict.  York  v.  Washburn,  (C. 
C.  A.  1904)    129  Fed.  564. 

An  opinion  of  the  trial  judge  analyzing  the 
facts  and  applying  the  law  is  not  a  "  special 
finding  "  of  facts  within  section  700.  Keeley 
V,  Ophir  Hill  Consol.  Min.  Co.,  (C.  C.  A. 
1909)   169  Fed.  598. 

Omiaaiona.  —  In  Anglo-American  Land,  etc., 
Co.  t?.  Lombard,  (C.  C.  A.  1904)  132  Fed, 
721,  it  was  said :  "  While  the  special  finding 
under  consideration  does  not  meet  the  require- 
ments of  the  Act  of  Congress,  it  does  sufii- 
ciently  respond  to  some  of  the  issues  raised 
by  the  pleadings,  although  not  responding  to 
others.  In  this  situation  the  finding  may  be 
examined  to  ascertain  whether  the  ultimate 
facts  found  and  stated  therein  are  decisive 
of  the  controversy,  and  determine  what  judg- 
ments should  be  rendered,  irrespective  of  any 
response  which  could  be  made  to  the  issues 
upon  which  the  finding  is  silent.  If,  under 
a  correct  application  of  legal  principles,  the 
facts  adequately  found  and  stated  determine 
the  cases,  the  imperfection  in  the  special  find- 
ing becomes  immaterial,  and  the  present 
judgments  must  be  affirmed,  or  other  judg- 
ments must  be  directed  in  their  stead,  as  the 
facts  found  and  stated  may  require.  But  if 
the  facts  found  do  not,  under  the  application 
of  pertinent  rules  of  law,  determine  the  cases, 
the  judgments  must  be  reversed,  and  a  new 
trial  awarded.  In  the  latter  event,  the  Cir- 
cuit Court  will  be  precluded  from  again  ad- 
judging in  favor  of  the  defendants  upon  the 
facts  declared  by  the  judgment  of  reversal  to 
be  insufficient  to  sustain  the  present  judg- 
ments, and  it  will  be  incumbent  upon  that 
court  to  proceed  to  the  trial  and  proper  de- 
termination of  the  other  issues." 

Effect,  —  A  special  finding  which  states  the 
ultimate  facts  is  conclusive  upon  the  appel- 
late court,  even  though  it  contains,  in  addi- 
tion, statements  of  evidence  and  inferences 
therefrom.  American  Nat.  Bank  v.  Watkins, 
(C.  C.  A.  1902)   119  Fed.  545. 

Special  findings  by  a  trial  judge  in  an  ac- 
tion at  law  in  a  federal  court,  where  a  jury 
has  been  waived  pursuant  to  the  provisions 
of  R.  S.  sec.  649,  have  the  same  effect  as  spe- 
cial verdicts  of  a  jury,  and  must  embrace  a 
finding  on  every  material  issue  joined  in  the 
case,  otherwise  the  result  is  a  mistrial. 
Towle  17.  Boston  First  Nat.  Bank,  (C.  C.  A. 
1907)  153  Fed.  566.  See  also  San  Fernando 
Copper  Min.,  etc.,  Co.  r.  Humphrey,  (C.  C.  A. 
1904)    130  Fed.  300. 

Queatidna  revietcahle,  —  If  the  findings  be 
special  the  review  may  extend  to  the  determi- 
nation of  the  sufficiency  of  the  facts  found 
to  support  the  judgment.  No  other  or  dif- 
ferent review  is  permitted.  Streeter  v,  Chi- 
cago Sanitary  Dist.,  (C.  C.  A.  1904)  133  Fed. 
124;  Southern  R.  Co.  v.  St.  Louis  Hay,  etc., 
Co.,  (C.  G.  A.  1907)  153  Fed.  728;  Mason 
City,  etc.,  R.  Co.  v,  Boynton,  (C.  C.  A.  1907) 
158  Fed.  599;  Chicago  G.  W.  R.  Co.  v,  Min- 
neapolis, etc.,  R.  Co.,    (C.  C.  A.  1910)    176 
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Fed.  237;  Chicago,  etc.,  R.  Co.  t?.  Frye-Bnihn 
Co.,  (C.  C.  A.  1911)  184  Fed.  15. 

The  true  test  for  determining  whether  or 
not  a  question  or  ruling  in  a  trial  by  the 
court  without  a  jury  is  reviewable  is  the  an- 
swer to  the  question  whether  or  not  it  would 
have  been  open  to  review  if  the  trial  had 
been  to  a  jury.  The  question  whether  or  not 
at  the  close  of  a  trial  there  is  substantial 
evidence  to  sustain  a  finding  in  favor  of  a 
party  to  the  action  is  a  question  of  law  which 
arises  in  the  progress  of  the  trial.  In  a  trial 
to  a  jury  it  is  reviewable  on  an  exception  to 
a  ruling  upon  a  request  for  a  peremptory  in- 
struction. In  a  trial  by  the  court  without  a 
jury  it  is  reviewable  upon  a  motion  for  a 
judgment,  a  request  for  a  declaration  of  law, 
or^  any  other  action  in  the  trial  court  which 
fairly  presents  this  issue  of  law  to  that  court 
for  determination  before  the  trial  ends.  The 
trial  ends  only  when  the  finding  is  filed,  or, 
if  no  finding  is  filed  before,  when  the  judg- 
ment is  rendered.  U.  S.  Fidelity,  etc.,  Co.  v, 
Woodson  County,  (C.  C.  A.  1906)  145  Fed. 
144. 

Decisions  upon  the  admission  and  exclusion 
of  evidence,  upon  questions  of  law,  upon  the 
question  whether  or  not  there  is  any  substan- 
tial evidence  to  warrant  the  finding,  and  upon 
the  question  whether  or  not  the  finding  sup- 
ports the  judgment,  are  the  only  rulings  at 
the  trial  that  may  be  reviewed.  Barnsdall  v. 
Waltemeyer,  (C.  C.  A.  1905)   142  Fed.  415. 

Where  a  jury  is  waived,  and  an  action  at 
law  is  tried  by  a  national  court  which  makes 
a  finding  or  renders  a  judgment,  no  question 
of  fact  and  no  question  of  mixed  law  and 
fact,  except  those  questions  of  law  which  have 
been  reserved  by  exception,  motion,  or  re- 
quest; are  reviewable  in  an  appellate  court. 
IT.  S.  Fidelity,  etc.,  Co.  f?.  Woodson  County, 
(C.  C.  A.  1906)  145  Fed.  144. 

Errors  alleged  in  the  findings  of  the  court 
on  a  trial  without  a  jury  are  not  subject  to 
revision  by  the  Circuit  Court  of  Appeals, 
that  court  being  limited  in  that  connection 
to  the  question  whether  there  is  any  evidence 
on  which  such  findings  could  be  made.  Paul 
V,  Delaware,  etc.,  R.  Co.,  (1904)  130  Fed. 
951. 

A  special  finding  that  plaintiff  was  not  a 
homA  fide  purchaser  of  a  note  for  value,  but 
took  the  same  subject  to  any  defense  affecting 
the  consideration,  is  one  of  fact,  and  is  not 
reviewable  on  appeal  as  a  conclusion  of  law. 
American  Nat.  Bank  v,  Watkins,  (C.  C,  A. 
1902)   119  Fed.  545. 

An  assignment  that  the  court  erred  in  mak- 
ing a  particular  finding  of  fact  is  not  review- 
able on  appeal,  if  there  is  any  evidence  on 
which  to  base  the  finding.  San  Fernando 
Coppet  Min.,  etc.,  Co.  v.  Humphrey,  (C.  C. 
A.  1904)   130  Fed.  298. 

Disposal  of  case  on  error, — ^Evidenoe  which 
should  have  been  excluded  on  the  trial  as  ir- 
relevant will  be  excluded  on  review  under 
R.  S.  sec.  700.  Black  v.  Supreme  Council, 
etc.,   (1903)   120  Fed.  580. 

Where,  in  an  action  on  an  award  pursuant 
to  a  fire  policy,  a  reversal  was  required  be- 
cause of  an  error  of  the  trial  court  in  dis- 
Sosing  of  a  question  of  law  and  there  was  no 
isputed  question  of  fact  in  the  case,  the 


Court  of  Appeals  will  render  final  judgment 
instead  of  remanding  the  cause  for  a  new 
trial.  Fellman  17.  Royal  Ins.  Co.,  (C.  C.  A. 
1911)   184  Fed.  577. 

General  findings.  —  Where  an  action  at 
law  is  tried  without  a  jury,  under  R.  S.  sees. 
649,  700,  and  only  a  general  finding  is  made, 
and  the  ultimate  facts  are  not  agreed  upon 
by  the  parties,  there  can  be  no  review  of  the 
question  whether  the  judgment  is  supported 
by  the  facts  found;  and,  unless  exceptions 
are  taken  to  the  rulings  made  during  the^ 
trial,  there  is  no  question  which  can  be  re- 
viewed by  the  appellate  court.  National 
Surety  Co.  v,  Cincinnati,  etc.,  R.  Co.,  (C.  C. 
A.  1906)    145  Fed.  34. 

Where,  notwithstanding  defendant's  appli- 
cation for  special  findings  of  fact,  the  court 
found  generally  that  the  plaintiff  was  en- 
titled to  recover,  the  facts  cannot  be  reviewed 
on  appeal.  Berwind-White  Coal  Min.  Co.  v. 
Martin,  (CCA.  1903)   124  Fed.  313. 

Where  writs  of  error  are  prosecuted  in 
cases  tried  to  the  court  on  stipulation  waiv- 
ing a  jury  trial,  as  authorized  by  R.  8. 
sec.  649,  the  Court  of  Appeals  is  limited  to 
reviewing  exceptions  taken  to  the  admission 
or  exclusion  of  evidence,  and  to  rulings  on 
question  of  law.  Kruger  v.  Constable,  (C.  C. 
A.  1904)  128  Fed.  908;  Paul  v,  Delaware, 
etc.,  R.  Co.,  (1904)  130  Fed.  961;  Streeter 
r.  Chicago  Sanitary  Dist.,  (C  C  A.  1004) 
133  Fed.  124;  Mankato  v.  Barber  Asphalt 
Paving  Co.,  (C  C  A.  1905)  142  Fed.  329; 
Chicago  6.  W.  R.  Co.  v.  Minneapolis,  etc.,  R 
Co.,  (C.  C  A.  1910)  176  Fed.  237;  Boatmen's 
Bank  «?.  Trower  Bros.  Co.,  (C.  C  A.  1910) 
181  Fed.  804. 

Tile  Buificiency  of  the  facts  found  to  sup- 
port the  judgment  cannot  be  reviewed.  West 
V.  Houston  Oil  Co.,  (C  C.  A.  1905)  136  Fed. 
343. 

An  assignment  of  error  that  the  court 
''erred  in  rendering  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant"  pre- 
sents no  question  which  can  be  reviewed. 
Fitzgerald  v,  Bassford,  (C  C  A.  1906)  142 
Fed.  134. 

Rulings  and  ezceptions.  —  Objections  to  the 
admission  or  exclusion  of  evidence,  or  to  the 
court's  rulings  on  propositions  of  law,  in  a 
case  tried  to  the  court  without  a  jury,  must 
appear  by  bill  of  exceptions  in  order  to  be 
reviewed.  Paul  r.  Delaware,  etc,  R.  Co., 
(1904)   130  Fed.  951. 

But  where  a  case  is  tried  to  the  court  with- 
out a  jury,  a  bill  of  exceptions  cannot  be  used 
to  bring  up  the  entire  testimony  for  review. 
Paul  V.  Delaware,  etc.,  R.  Co.,  (1904)  130 
Fed.  951. 

Necessity.  —  On  writ  of  error  to  review  a 
judgment  of  a  Circuit  Court  in  an  action 
tried  by  stipulation  to  the  court  without  a 
jury,  as  provided  by  R.  S.  sees.  649,  700, 
where  there  was  a  general  finding,  in  the  ab- 
sence of  a  bill  of  exceptions,  the  record  pre- 
sents onl^'  the  question  whether  the  pleadings 
support  the  finding  and  judgment.  Mexico 
Nat.  R.  Co.  r.  U.  S..  (C.  C.  A.  1908)  125 
Fed.  1004;  Mexico  Nat.  R.  Co.  r.  O'Leary, 
(C.  C.  A.  1903)  126  Fed.  363;  Marinette 
Sawmill  Cov  v.  Scofield,  (C  C  A.  1909)  174 
Fed;  562. 
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Applicable  to  Circuit  Courts  of  Appeals.— 
American  T^ust,  etc..  Bank  t/.  Zeigler  Coal 
Co.,  (1908)   165  Fed.  512. 

In  Farrar  v.  Wheeler,  (C.  C.  A.  1906)  145 
Fed.  482,  it  was  said :  "  The  series  of  stat- 
utes resulting  in  section  701  of  the  Bevised 
Statutes  was  formally  considered  in  Ballew 
V,  U.  S.,  (1895)  160  U.  S.  187,  198,  16  S.  Ct. 
263,  40  U.  S.  (L.  ed.)  388,  and  sequence,  and 
the  flexible  powers  of  the  Supreme  Court, 
which  powers  we  hold  by  the  Act  establishing 
the  Circuit  Court  of  Appeals,  was  fully  ex- 
plained. At  page  202  of  160  U.  S.,  page  268 
of  16  S.  Ct.,  40  U.  S.  (L.  ed.)  388,  the  con- 
clusion is  as  follows :  '  From  this,  and  from 
a  review  of  the  legislation  on  the  subject  of 
the  powers  conferred  upon  this  court  as  a  re- 
yiewing  court,  it  follows  as  a  necessary  con- 
clusion that  general  authority  was  given  to  it 
on  a  writ  of  error  to  take  such  action  as  the 
ends  of  justice,  not  only  in  civil  but  in  crim- 
inal cases,  might  require.' " 

Modifying  judgment.  —  Where  all  questions 
of  fact  have  been  tried  and  determined  with- 
out error,  the  incorporation  in  the  judgment 
of  provisions  which  are  unauthorized  does 
not  necessitate  a  new  trial,  but  only  a  modi- 
fication of  the  judgment.  Mason  City,  etc., 
R.  Co.  t?.  Boynton,  (C.  C.  A.  1907)  158  Fed. 
599. 

On  affirmance  of  a  jud^ent  of  conviction 
in  a  criminal  case,  the  Circuit  Court  of  Ap- 
peals may,  at  least  with  the  consent  of  the 
United  States  attorney,  authorize  the  trial 


judge  to  modify  the  sentence  imposed.    Scott 
V.  U.  S.,  (C.  C.  A.  1908)   165  Fed.  172. 

Execution  of  costs.  —  The  rules  of  the  Su- 
preme Court  and  Circuit  Courts  of  Appeals 
provide  that  when  costs  are  allowed  the  clerk 
shall  insert  the  amount  in  the  mandate,  with 
the  bill  of  iten^s  annexed.  Rule  24,  Supreme 
Court  Rules,  3  S.  Ct.  xiii;  Rule  31,  Court  of 
Appeals  Rules,  160  Fed.  cxxxiii,  79  C.  C.  A. 
cxxxiii.  Therefore  it  has  been  held  that  to 
authorize  a  Circuit  Court  to  issue  execution 
for  costs  awarded  by  the  Circuit  Court  of 
Appeals,  the  mandate  should  contain  a  spe- 
cial provision  directing  the  same.  American 
Trust,  etc..  Bank  i?.  Zeigler  Coal  Co.,  (1908) 
165  Fed.  512. 

In  Corn  Products  Refining  Co.  f.  Chicago 
Real  Estate  Loan,  etc.,  Co.,  (C.  C.  A.  1911) 
185  Fed.  63,  it  was  held  that  where,  on  appeal 
to  the  Circuit  Court  of  Appeals,  the  bill  of 
costs  was  taxed  by  the  clerk  and  annexed  to 
the  mandate  as  required  by  the  Circuit  Court 
of  Appeals  Rule  29  (5),  160  Fed.  cviii,  79  C. 
C.  A.  cviii,  the  mandate  was  sufficient,  both 
for  incorporation  of  the  costs  in  the  order 
with  reference  to  costs  in  the  Circuit  Court, 
and  for  the  issuance  of  an  execution  out  of 
the  Circuit  Court  for  the  collection  of  the 
residue  after  a  set-off. 

Final  judgment.  —  An  appellate  court,  on 
reversal  of  a  judgment,  will  not  direct  the 
judgment  to  be  entered  below,  unless  it  can 
thereby  finally  dispose  of  the  case.  Exchange 
Mut.  L.  Ins.  Co.  V,  Warsaw-Wilkinson  Co., 
(C.  C.  A.  1910)   185  Fed.  487. 


Vol.  IV,  p.  459,  sec.  702. 

Jurisdiction  over  OUahoma  courts.  —  In 
Ex  p.  Moran,  (C.  C.  A.  1906)  144  Fed.  594, 
it  was  said :  "  The  Supreme  Court  has  juris- 
diction to  review  the  final  decisions  of  the  Su- 
preme Court  of  Oklahoma  in  certain  classes 
of  cases  by  writs  of  error  or  by  appeals.  This 
court  has  like  jurisdiction  in  other  and  more 
numerous  cases.  Neither  court  has  this 
power  in  cases  of  the  conviction  of  capital 
crimes.  But  since  each  of  these  courts  has 
appellate  jurisdiction  over  the  Supreme  Court 


of  Oklahoma  and  hence  over  the  subordinate 
courts  within  its  jurisdiction,  the  Supreme 
Court  of  the  United  States  and  this  court 
each  has  the  power  to  issue  writs  of  habeas 
corpus  to  inquire  into  the  power  of  any  court 
in  Oklahoma  territory  to  imprison  a  person 
convicted  of  a  capital  crime." 

This  section  has  been  cited  in  Royal  Ins. 
Co.  r.  Martin,  (1904)  192  U.  S.  156,  24  S. 
Ct.  247,  48  U.  S.  (L.  ed.)  385. 


Vol.  IV,  p.  460,  sec.  2. 

Method  of  review.  —  The  findings  of  a  ter- 
ritorial District  Court,  having  been  adopted 
and  affirmed  by  the  Supreme  Court  of  the 
territory,  serve  the  purpose  of  the  statement 
of  facts  required  by  the  Act  of  April  7,  1874, 
18  Stat.  L.  27,  ch.  80,  on  appeal  to  the  fed- 
eral Supreme  Court.  Eagle  Min.,  etc.,  Co.  r. 
Hamilton,  (1910)  218  U.  S.  513,  31  S.  Ct.  27, 
54  U.  S.   (L.  ed.)   1131. 

The  Supreme  Court,  in  Stringfellow  v. 
Cain,  (1878)  99  U.  S.  610,  25  U.  S.  (L.  ed.) 
421,  in  Hecht  v.  Boughton,  (1881)  105  U.  S. 
235,  26  U.  S.  (L.  ed.)  1018,  and  in  Bonnifield 
V.  Price,  (1882)  154  U.  S.  672,  14  S.  Ct.  1194, 
26  U.  S.  (L.  ed.)  1022,  has  held  that  by  vir- 
tue of  this  statute  the  appellate  jurisdietion 


of  the  Supreme  Court  over  the  judgment  Or 
the  decree  rendered  by  a  territorial  court  in 
a  case  not  tried  by  a  jury  can  only  be  exer- 
cised by  appeal,  and  dismissed  cases  of  that 
nature  which  had  been  brought  before  it  on 
writs  of  error.  Shields  r.  Mongollon  Explo- 
ration Co.,   (C.  C.  A.  1905)    137  Fed.  539. 

Oklahoma.  —  The  manner  of  reviewing 
judgments,  in  civil  cases,  of  the  Supreme 
Court  of  the  territory  of  Oklahoma,  is  spe- 
cially provided  for  by  the  ninth  section  of 
the  Act  of  May  2,  1890,  26  Stat.  L.  81,  85,  ch. 
182,  providing  a  territorial  government  for 
Oklahoma,  and  is  not  governed  by  the  Act  of 
Congress  of  1874.  Com  stock  v.  Eagleton, 
(1905)   106  U»  S.  99,  25  S.  Ct  210,  49  U.  S. 
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(L.  ed.)  402;  Oklahoma  City  17.  McMaster, 
(1006)  106  U.  S.  520,  25  S.  dt  324,  40  U.  8. 
(L.  ed.)  587. 

Questions  for  review.  —  On  an  appeal  from 
a  judgment  of  a  territorial  Supreme  Court, 
affirmmg  the  judgment  of  the  court  of  first 
instance,  which,  after  hearing  the  evidence, 
found  all  the  issues  in  a  suit  for  specific  per- 
formance in  favor  of  the  defendants,  the  Su- 
preme Court  of  the  United  States  will  ordi- 
narily, in  reviewing  the  facts,  confine  itself 
to  questions  of  the  admissibility  of  evidence 
and  whether  there  was  any  evidence  to  sus- 
tain the  conclusion  reached,  where  such  is  the 
practice  in  the  territorial  court.  Halsell  v. 
Renfrow,  (1006)  202  U.  S.  287,  26  S.  Ct.  610, 
50  U.  S.  (L.  ed.)  1032. 

In  De  la  Rama  v,  De  la  Rama,  (1006)  201 
U.  S.  303,  26  S.  Ct.  485,  50  U.  S.  (L.  ed.)  765, 
it  was  said :  "  Since  that  Act  was  passed  we 
have  always  held  that  the  jurisdiction  of 
this  court  on  an  appeal  from  the  Supreme 
Court  of  a  territory  did  not  extend  to  a  re- 
examination of  the  facts,  but  was  limited  to 
determining  whether  the  findings  of  fact  sup- 
ported the  judgment,  and  to  reviewing  errors 
m  the  admission  or  rejection  of  testimony, 
when  exceptions  have  been  duly  taken  to  the 
action  of  the  court  in  this  particular."  Citing 
Stringfellow  v.  Cain,  (1878)  00  U.  S.  610,  25 
U.  S.  (L.  ed.)  421;  Eilers  v.  Boatman,  (1884) 
111  U.  S.  356,  4  S.  Ct.  432,  28  U.  S.  (L.  ed.) 
454;  Idaho,  etc..  Land  Imp.  Co.  V.  Bradbury, 
(1880)  132  U.  S.  600,  10  S.  Ct.  177,  33  U.  S. 
(L.  ed.)  433;  Mammoth  Min.  Co.  v.  Salt 
Lake  Foundry,  etc.,  Co.,  (1804)  151  U.  S.  447, 
14  S.  Ct.  384,  38  U.  S.  (L.  ed.)  220;  Young 
V,  Amy,  (1808)  171  U.  S.  170,  18  S.  Ct.  802, 
43  U.  S.   (L.  ed.)   127. 

The  jurisdiction  of  the  federal  Supreme 
Court  under  the  Act  of  April  7,  1874,  18  Stat. 

Vol.  IV,  p.  462,  sec.  705. 

This   section   has  been   cited    in   Columbia  Heights  Realty  Go.  v,  Rudolph,   (1010)  217 
U.  S.  647,  30  S.  Ct.  681,  64  U.  S.  (L.  ed.)   877. 

Vol.  iV,  p.  463,  sec.  2. 

Federal  question  inTolved.  —  ''It  is  clear 
from  the  express  words  of  those  enactments 
that  this  court  may  review  the  final  judgment 
of  the  Supreme  Court  of  one  of  the  territories 
of  the  United  States  in  any  case,  without  re- 
gard to  the  sum  or  value  in  dispute,  where 
the  Constitution  or  a  statute  or  treaty  is 
brought  in  question,  and  in  every  other  case 
whatever  where  the  sum  or  value  in  dispute 
exceeds  $5,000,  exclusive  of  costs."  Royal 
Ins.  Co.  17.  Martin,  (1004)  102  U.  S.  140,  24 
S.  Ct.  247,  48  U.  S.  (L.  ed.)  385. 

Constitutionality  of  territorial  enactment. 
—  A  controversy  as  to  the  constitutional 
right  of  a  territorial  legislature  to  pass  a 
specified  law  under  the  broad  legislative 
power  conferred  by  R.  S.  sec.  1851  involvetf 
the  validity  of  an  authority  exercised  under 
the  United  States  within  the  meaning  of  this 
section.  New  Mexico  v.  Denver,  etc.,  R.  Co., 
(1006)  203  U.  S.  38,  27  S.  Ct.  1,  51  U.  S. 
(L.  ed.)  78. 


L.  27,  ch.  80,  on  an  appeal  from  a  territorial 
court,  is  limited  to  the  inquiry  whether  tho 
findings  of  fact  made  by  the  court  below  sup- 
port its  judgment,  and  to  a  review  of  ex- 
ceptions which  have  been  duly  taken  to  rul- 
ings upon  the  admission  or  rejection  of  evi- 
dence. Eagle  Min.,  etc.,  Co.  v,  Hamilton, 
(1010)  218  U.  S.  613,  31  S.  Ct  27,  54  U.  S. 
(L.  ed.)   1131. 

Alaska.  —  The  appelate  jurisdiction  of  this 
court  over  appeals  and  writs  of  error  from 
the  District  Courts  of  Alaska  is  not  ruled  by 
the  Act  of  April  7,  1874,  but  by  chapter  51 
of  the  Act  of  June  6,  1000,  31  Stat.  L.  414, 
ch.  786,  1  Fed.  Stat.  Annot.  147,  providing  a 
Civil  Code  for  Alaska.  Shields  v,  Mongollon 
Exploration  (>>.,  (C.  C.  A.  1005)  137  Fed. 
530. 

Philippine  Islands.  —  This  Act  has  no  ap- 
plication to  the  Philippine  Islands,  appeals 
from  the  Supreme  Court  of  which  are  regu- 
lated by  section  10  of  the  Act  of  July  1,  1002, 
5  Fed.  Stat.  Annot.  722.  De  la  Rama  t.  De 
la  Rama,  (1006)  201  U.  S.  303,  26  S.  Ct. 
485,  50  U.  S.   (L.  ed.)   765. 

Porto  Rico.— In  Gareot  v,  De  Rubio,  (1008) 
200  U.  S.  283,  28  S,  Ct.  548,  52  U.  S.  (L.  ed.) 
704,  it  was  said :  "  While  the  suggestion  that 
because  there  is  no  intermediate  reviewing 
court  between  this  and  the  District  Court  of 
the  United  States  for  Porto  Rico,  differing 
from  what  is  generally  the  case  in  the  terri- 
tories of  the  United  States,  a  wider  scope  of 
authority  should  exist  in  reviewing  by  ap- 
peal the  decrees  of  the  District  Court  of 
Porto  Rico,  may  have  cogency,  it  affords  no 
ground  for  disregarding  the  plain  command 
of  the  statute  of  1874,  which  is  here  appli- 
cable, as  expounded  by  many  previous  deci- 
sions of  this  court.'* 


"  Matter  in  dispute.''— That  part  of  a  judg- 
ment of-  a  territorial  District  Court>  in  favor 
of  plaintiff  in  an  action  to  recover  taxes, 
which  was  disallowed  by  the  judgment  of  the 
territorial  Supreme  Court,  reversing  the 
judgment  below  except  as  to  an  item  which 
was  not  contested,  is  the  "  matter  in  dispute," 
within  the  meaning  of  this  section.  New 
Mexico  V,  Atchison,  etc.,  R.  tk).,  (1006)  201 
U.  S.  41,  26  S.  Ct.  386,  50  U.  S.  (L.  ed.) 
651. 

Some  sum  of  value  must  be  in  dispute  in 
order  to  sustain  the  appellate  jurisdiction  of 
the  United  States  Supreme  Court  over  the 
Supreme  Courts  of  the  territories  which  is 
conferred  by  this  section.  New  Mexico  9. 
Denver,  etc.,  R.  Co.,  (1006)  203  U.  S.  38,  27 
S.  Ct.  1,  51  U.  S.  (L.  ed.)  78. 

A  suit  in  which  the  matter  in  dispute  ia 
the  right  of  consignors  to  have  a  consignment 
shipped  by  a  common  carrier  to  its  destinsr 
tion  involves  a  valuable  right,  measurable  in 
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money,  and  therefore  flatisfies  the  require- 
ments of  this  Act.  New  Mexico  t?.  Denver^ 
etc,  R.  Co.,  (1906)  203  U.  S.  38,  27  S.  Ct.  1, 
61  U.  8.  (L.  ed.)  78. 

The  liability  to  a  fine  on  a  judgment  of 
ouster  in  quo  warranto  proceedings,  or  the 
possible  effect  of  such  judgment  in  subse- 
quent litigation  over  the  emoluments  of  the 
offioe,  does  not  make  the  matter  in  dispute 
in  the  quo  warranto  proceedings  after  the 
term  of  office  has  expired  measurable  by  some 
sum  or  value  in  money,  and  thus  bring  the 
judgment  within  the  scope  of  the  provisions 
of  this  section.  Albright  t*.  New  Mexico, 
(1906)  200  U.  S.  9,  26  8.  Ct.  210,  50  U.  S. 
(L.  ed.)  346. 

Oklahoma  territory.  — The  jiuisdiction  to 
review  by  writs  of  error  or  by  appeal  the 
final  judgments  of  the  Supreme  Court  of  the 
territory  of  Oklahoma  is  divided  between  the 


Supreme  Court  of  the  United  States  and  this 
court.  The  former  has  jurisdiction  to  revise 
in  that  way  cases  which  involve  the  validity 
of  a  treaty,  a  statute,  or  an  authority  exer- 
cised under  the  United  States,  and  civil  cases 
which  are  not  reviewable  by  the  Circuit 
Courts  of  Appeals  in  which  the  matter  in  dis- 
pute exceeds  $5,000.  Ea  p.  Moran,  (C.  C.  A. 
1906)   144  Fed.  594. 

This  court  has  the  power  to  review  in  that 
way  final  decisions  of  the  Supreme  Court  of 
Oklahoma  in  all  cases  in  which  the  jurisdic- 
tion below  is  dependent  upon  the  citizenship 
of  the  opposite  parties  to  the  suit,  in  all  ad- 
miralty cases,  in  all  cases  arising  under  the 
patent  laws,  the  revenue  laws  and  the  bank- 
ruptcy laws,  and  in  all  cases  arising  under 
the  criminal  law  except  in  cases  of  the  con- 
viction of  a  capital  crime.  E^  p.  Moran, 
(C.  C.  A.  1006)   144  Fed.  594. 


Vol.  IV,  p.  466,  sec.  8. 


lis  section  is  evidently  superseded  by 
Judicial  Code,  sec.  250,  ante,  title  Judiciabt, 
vol.  1,  p.  235,  of  this  Supplement,  and  this 
note  should  be  read  in  connection  with  that 
section  and  the  note  thereto. 

As  to  section  333  of  the  District  of  Colum- 
bia Code  mentioned  in  Judicial  Code,  sec.  250, 
above  cited,  "in  effect  that  section  [233] 
was  but  a  re^nactment  of  the  then  existing 
provisions  of  the  8th  section  of  the  Act  of 
Feb.  9,  1893  [27  Stat.  L.  436,  4  Fed.  Stat. 
Annot.  466],  which  established  the  Court  of 
Appeals  of  the  District  of  Columbia."  Met- 
ropolitan R.  Co.  V.  District  of  Columbia, 
(1904)  195  U.  S.  322,  25  S.  Ct.  28,  49  U.  S. 
(L.  ed.)  219. 

The  procedure  referred  to  in  this  section  is 
that  found  in  section  705,  Rev.  Stat.,  which 
provides  that  such  writs  or  appeals  shall  be 
allowed  in  the  "  same  manner  and  under  the 
same  regulations  as  are  provided  in  cases  of 
writs  of  error  on  judgments  or  appeals  from 
decrees  rendered  in  a  Circuit  OouTt,"  Co- 
lumbia Heights  Realty  Co.  r.  Rudolph, 
( 1910)  217  U.  8.  547,  30  S.  Ct  581,  54  U.  S. 
(L.  ed.)  877. 

Cases  arising  under  the  patent  laws.  —  In 
Moore  v.  Heany,  (1909)  34  App.  Cas.  31,  the 
Court  of  Appeals  refused  to  allow  an  appeal, 
holding  that  none  would  lie,  from  its  decree 
which  reversed  a  decree  of  the  Supreme  Court 
of  the  District  of  Columbia,  enjoining  the 
Commissioner  of  Patents  from  striking  cer- 
tain applications  for  patents  from  the  files 
of  his  offioe,  and  proceeding  with  an  investi- 
gation as  to  whether  the  applications  had 
been  fraudulently  altered  or  changed.  Fol- 
lowing  Durham  t?.  Seymour,  (1896)  161  U.  S. 
235,  16  S.  Ct.  452,  40  U.  8.  (L.  ed.)  682,  died 
in  4  Fed.  Stat.  Annot.  464. 

A  suit  vn  which  the  validity  of  a  regulation 
ettahliahed  by  the  Commisftioner  of  Patents, 
under  the  authority  of  R.  S.  sec.  483,  for 
the  conduct  of  proceedings  in  the  Patent 
Office,  is  assailed,  is  one  in  which  there  is 
drawn  in  question  the  validity  of  ah  author- 
ity exercised  under  the  United  States  within 
the  meaning  of   this   Act.     U.   S.  v,  Allen, 


(1904)  192  U.  S.  543,  24  S.  Ct.  416,  48  U.  S. 
(L.  ed.)  655. 

Final  judgment  or  decree.  —  A  decree  of 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia on  an  appeal  from  the  Commissioner 
of  Patents,  which  affirms  the  latter's  deci- 
sion and  directs  the  clerk  of  the  court  to 
"certify  this  opinion  and  proceedings  in  this 
court  in  the  premises  to  the  Commissioner 
of  Patents,  according  to  law,"  is  not  "  final  ** 
within  the  meaning  of  this  Act;  as  decisions 
on  such  appeals  do  not  preclude  any  person 
interested  from  contesting  the  validity  of  the 
patent  in  court,  and  a  remedy  by  bill  in 
equity  is  given  where  a  patent  is  refused. 
Frasch  v.  Moore,  (1908)  211  U.  S.  1,  29  S. 
Ct.  6,  63  U.  S.  (L.  ed.)  65. 

A  judgment  of  the  Court  of  Appeals  of  the 
District  of  Columbia,  affirming  the  decision 
of  the  Commissioner  of  Patents  in  an  inter- 
ference proceeding,  and  directing  that  its' own 
decision  be  certified  to  the  commissioner,  as 
required  by  law,  is  not  final  for  the  purpose 
of  a  writ  of  error  from  the  federal  Supreme 
Court.  Johnson  v,  Mueser,  (1909)  212 
U.  S.  283,  29  S.  Ct.  390,  53  U.  S.  (L.  ed.) 
514. 

A  decision  of  the  Court  of  Appeals  of  the 
District  of  Columbia  on  an  appeal  from  a  de- 
cision of  the  Commissioner  of  Patents  in  pro- 
ceedings arising  under  an  application  made 
pursuant  to  the  Act  of  Feb.  20,  1906,  33  Stat. 
L.  724,  ch.  692,  sec.  1,  for  the  registration  of 
a  trademark,  which  affirms  the  Tatter's  deci- 
sion, and  directs  the  clerk  to  certify  its  opin- 
ion to  the  commissioner,  according  to  law, 
is  not  final  for  the  purpose  of  an  appeal  to, 
or  writ  of  error  from,  the  federal  Supreme 
Court,  since  the  proceedings  under  that  Act 
are  governed  by  the  same  rules  of  practice 
and  procedure  as  in  patent  cases.  Atkins  r. 
Moore,  (1909)  212  U.  S.  286,  29  S.  Ct.  390, 
63  U.  S.  (L.  ed.)  615. 

"  Shall  be  final  in  all  cases  "  in  the  Judi- 
cial Code,  sec.  260,  ante,  title  Judiciabt,  vol. 
1,  p.  236,  of  this  Supplement,  apparently  in- 
cludes cases  arising  under  the  trademark 
laws.    And  see  Hutchinson  v.  Loewy,  (1910) 
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217  U.  S.  467,  30  S.  Ct.  613,  54  U.  S.  (L.  ed.) 
838.  Compare  Atkins  r.  Moore,  (1909)  212  U. 
S.  285,  29  8.  Ct.  390,  53  U.  S.  (L.  ed.)  515; 
Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg. 
Co.,  (1911)  220  U.  S.  446,  31  S.  Ct.  456,  55 
U.  S.  (L.  ed.)  636. 

The  jurisdictional  limit  upon  writs  of  .error 
and  appeals  to  or  from  the  Court  of  Appeals 
of  the  District  of  Columbia  is  $5,000,  exclu- 
sive of  interest  and  costs.  Wallach  v.  Ru- 
dolph, (1910)  217  U.  S.  561,  30  S.  Ct.  687,  64 
U,  S.  (L.  ed.)  883. 

A  writ  of  error  was  dismissed  for  want  of 
a  jurisdictional  amount  in  dispute,  under  the 
facts  stated  In  the  case,  in  Wlallach  v.  Ru- 
dolph, (1910)'  21T  U.  S.  661,  30  S.  Ct.  687, 
64  U.  S.  (L.  ed.)  883;  Morgan  v,  Adams, 
(1909)  211  U.  S.  627,  29  S.  Ct  213,  63  U.  S. 
(L.  ed.)  362. 

The  amount  in  dispute  was  held  eufficient 
in  Harten  f.  L9ffler,  (1909)  212  U,  S.  397,  29 
S.  Ct.  351,  53  U.  S.  (L.  ed.)   568. 

The  amount  in  dispute  in  a  suit  for  equi- 
table relief  because  of  fraud  in  a  sale  of  real 
property  exceeds  the  sum  of  $5,000,  which  is 
essential,  under  this  Act,  to  enable  the  Su- 
preme Court  of  the  United  States  to  review 
a  judgment  of  the  Court  of  Appeals  of  the 
District  of  Columbia,  although  the  bill  prays 
for  the  conveyance  of  a  strip  of  land  of  slight 
value,  where,  if  such  relief  is  denied,  the  com- 
plainant seeks,  in  the  alternative,  to  have 
the  contract  rescinded  and  the  payment  de- 
creed of  the  sum  of  $6,000,  the  purchase 
money,  with  costs  and  interest.  Shappirio  v, 
Goldberg,  (1904)  192  U.  S.  232,  24  S.  Ct.  269, 
48  U.  S.  (L.  ed.)  419. 

In  mandamus  proceedings. — The  value  of 
the  matter  in  dispute  in  a  proceeding  to  com- 
pel, by  mandamus,  the  Secretary  of  State  to 
seek  to  obtain  $600,000  damages  from  the 
German  Empire  in  redress  of  petitioner's  al- 
leged wrongful  imprisonment  while  on  a  visit 
to  that  country,  is  not  such  as  will  bring  the 
cause  within  the  appellate  jurisdiction  over 
judgments  of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  conferred  upon  the  federal 
Supreme  Court  by  D.  C.  Code,  sec.  233,  in 
cases  in  which  the  matter  in  dispute,  exclu- 
sive of  costs,  exceeds  $5,000.  U.  S.  v.  Hay, 
(1904)  194  U.  S.  373,  24  S.  Ct.  681,  48  U.  S. 
(L.  ed.)   1026. 


In  criminal  cases,  —  Tn  Sinclair  t?.  District 
of  Columbia,  (1904)  192  U.  S.  16,  24  S.  Ct. 
212,  48  U.  S.  (L.  ed.)  322,  it  was  said: 
*'  We  were  of  opinion  that  section  8  of  the  Act 
establishing  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia,  and  the  Act  of  March  3, 
1886,  ch.  365,  23  Stat.  L.  443,  were  the  same 
in  their  meaning  and  legal  effect.  .  .  .  The 
meaning  of  both  statutes  is  that,  in  the  cases 
enumerated,  the  limitation  on  the  amount  is 
removed,  but  both  alike  refer  to  cases  where 
there  is  a  pecuniary  matter  in  dispute,  meas- 
urable by  some  sum  or  value,  and  they  alike 
have  no  application  to  criminal  cases." 

VaHdity  of  any  authority  exercised  imdex 
the  United  States  was  not  drawn  in  question 
so  as  to  sustain  the  appellate  jurisdiction  of 
the  federal  Supreme  Court  by  a  petition  for 
mandamus  to  compel  the  restoration  to  her 
position  in  the  classified  civil  service  of  a 
clerk  whose  contention  was  not  that  the 
President  and  his  representatives  were  with- 
out authority  to  dismiss  her,  but  that  her  dis- 
missal was  illegal  because  the  requisite  for- 
malities prescribed  by  the  civil  service  regu- 
lations were  not  observed.  U.  S.  v.  T&, 
(1906)  203  U.  S.  461,  27  S.  Ct.  148,  61  U.  S. 
(L.  ed.)  269. 

Prize  cases.  —  In  U.  S.  t?.  Sampson,  (1902) 
19  App.  Cas.  419,  it  was  held  that  the  Su- 
preme Court  of  the  District  of  Columbia,  sit- 
ting as  a  District  Court  of  the  United  States, 
had  jurisdiction  of  a  libel  for  the  condemna- 
tion of  prizes  of  war  and  to  adjudicate  the 
question  of  prize  or  no  prize,  and  that  an  ap- 
peal from  its  decree  would  not  lie  to  the 
Court  of  Appeals  of  the  District  of  Columbia, 
but  must  be  taken  direct  to  the  federal  Su- 
preme Court. 

Method  of  review.  —  Writ  of  error,  and  not 
appeal,  is  the  only  mode  of  review  in  a  judg- 
ment of  the  Court  of  Appeals  of  the  District 
of  Columbia,  sustaining  an  assessment  and 
award  in  condemnation  proceedings  instituted 
under  the  Act  of  Congress  of  June  6,  1900,  31 
Stat.  L.  668,  ch.  810,  in  view  of  the  provision 
of  District  of  Columbia  Code,  sec.  233,  quoted 
at  the  head  of  this  note,  because  "the  pro- 
ceeding in  question  was  legal  in  its  nature." 
Metropolitan  R.  Co.  v.  District  of  Columbia, 
(1904)  196  U.  S.  322,  25  S.  Ct.  28,  49  U.  S. 
(L.  ed.)  219. 
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This  section  is  now  embodied  in  Judicial 
Code,  see.  251,  ante,  p.  236  of  this  Supple- 
ment. 

This  statute  authorizes  the  Supreme  Court 
to  issue  writs  of  certiorari  in  cases  mad& 
final  in  the  Court  of  Appeals  in  the  District 
of  Columbia,  to  bring  them  up  for  review 
and  determination,  and  such  authority  has 
been  carried  into  section  234  of  the  District 
Code.  Sinclair  v.  District  of  Columbia, 
(1904)  192  U.  S.  16,  24  S.  Ct.  212,  48  U.  S. 
(L.  ed.)  322. 

Table  of  certiorari  cases.  —  See  cases  cited 
under  this  catchline  in  note  to  section  6  of 


the  Circuit  Court  of  Appeals  Act  of  1891, 
fupra,  this  title,  p.  1339. 

Following  are  all  the  reported  cases  heard 
by  the  United  States  Supreme  Court  on  cer- 
tiorari to  the  Court  of  Appeals  of  the  District 
of  Columbia  since  the  creation  of  the  latter 
court. 

Cases  of  importance.  —  Capital  Traction 
Co.  V.  Hof,  (1899)  174  U.  S.  1,  19  S.  Ct.  680, 
43  U.  S.  (L.  ed.)  873,  ''a  serious  and  im- 
portant question "  of  the  validity  and  con- 
struction of  an  Act  of  Cons^ress. 

Division  of  opinion  in  Court  of  Appeals  in 
same  case,  —  Winston  t?.  U.  S.,  (1899)  172  U. 
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8.  303,  19  8.  Ct.  212,  43  U.  S.  (L.  e<L)  456 
(oonviction  of  murder) ;  Baker  v.  Cumidings, 
(1001)  181  U.  S.  117,  21  S.  Ct.  578,  45  U.  8. 
(Lb  ed.)  776  (judgment  of  dismissal  as  a 
bar) ;  Hartford  F.  Ins.  Co.  v.  Wilson,  (1903) 
187  U.  8.  467,  23  8.  Ct.  189,  47  U.  8.  (L.  ed.) 
261  (as  to  whether  there  can  be  a  conditional 
delivery  of  a  policy  of  insurance) ;  Crawford 
r.  U.  S.,  (1909)  212  U.  8.  183,  29  8.  Ct.  260, 
53  U.  8.  (L.  ed.)  465  (questions  of  criminal 
law  and  procedure) ;  Gompers  v,  Bucks  8tove, 
etc.,  Co.,  (1911)  221  U.  8.  418,  31  8.  Ct.  492, 
55  U.  8.  (L.  ed.)  797  (determining  validity  of 
au   injunction  restraining  continuance  of   a 

Vol.  IV,  p.  467,  sec.  707. 

The  finality  of  a  judgment  of  the  Court  of 
CUima  cannot  be  contested  by  the  defendant 
on  account  of  the  filing  of  amended  findings 
of  fact,  where  this  was  done  at  his  own  re- 
quest in  connection  with  a  motion  for  a  new 

Vol.  IV,  p.  467,  sec.  709. 

This  section  is  re-enacted  in  the  Judicial 
Code,  sec.  237,  ante,  p.  230  of  this  8upple- 
ment,  and  is  expressly  repealed  by  section 
297  of  said  Code,  ante,  p.  250. 

Citation  on  writ  of  error  issued  by^  the 
Supreme  Court  to  a  state  court,  see  infra ^ 
this  title,  p.  1446,  annotation  sec.  999. 

I.  General  Authobitt  to  Review  State 

(30UBT  Decisions,  1379. 
II.  Final  Judgments  ob  Decbees  in  Ant 
Suit  in  the  Highest  Coubt  of  a 
State,  1379. 
III.  Fictitious  ob  Moot  Questions,  1380. 
rV.  Validity  or  Statute  ob  Tbeaty  op,  or 
Authobitt  Exercised  under.  United 
States,  1381. 
V.  Validitt  of  Statute  of,  ob  Authob- 
itt Exebcised  undeb.  State,  1381. 
VI.  Title,  Right,  Pbivilboe,  ob  Immunity 
Claimed       undeb       Constitution, 
Tbeaty,  ob  Statute,  of,  ob  Authob- 
itt     Exercised      under,      United 
States,  1383. 
Vn.  Drawn  in  Question  or  Specially  Set 
Up  and  Claimed,  1387. 
VIII.  Decision  of  State  Court,  1391. 
IX.  Judgment  on  Error,  1402. 
X.  Effect  of  Writ  of  Error,  1402. 

I.  General  Authoritt  to  Review  State 
Cqubt  Decisions. 

'^Xhe  jurisdiction  of  thia  court  to  review 
the  proceedings  of  the  state  courts,  as  we 
have  had  frequent  occasion  to  declare,  is  not 
that  of  a  general  reviewing  court  in  error, 
but  is  limited  to  the  specific  instances  of  de- 
nials of  federal  rights,  whether  those  pertain- 
ing to  the  constitutionality  of  federal  or  state 
statutes,  or  to  certain  rights,  immunities,  and 
privileges  of  federal  origin  specially  set  up 
in  the  state  court,  and  denied  by  the  rulings 
and  judgment  of  that  court."  Waters-Pierce 
Oil  Co.  r.  Texas,  (1909)  212  U.  8.  80.  29  R. 
Ct.  220,  53  U.  S.   (L.  ed.)   417. 

''The  question  of  citizenship  is  immaterial 


boycott,  and  reversing  a  judgment  of  impris- 
onment for  contempt). 

Other  cases,  —  Willis  v.  Eastern  Trust, 
etc.,  Co.,  (1898)  169  U.  S.  295,  18  S.  Ct.  347, 
42  U.  S.  (L.  ed.)  752  (landlord  and  tenant) ; 
Roberts  v.  U.  S.,  (1900)  176  U.  S.  221,  20  S. 
Ct.  376,  44  U.  S.  (L.  ed.)  443  (audit  certifi- 
cates, mandamus  to  United  States  treas- 
urer) ;  U.  S.  !?.  Cadarr,  (1905)  197  U.  S.  475, 
25  S.  Ct.  487,  49  U.  S.  (L.  ed.)  842  (criminal 
case,  motion  to  quash  indictment,  construc- 
tion of  District  of  Columbia  Ck)de) ;  U.  S.  r. 
Evans,  (1909)  213  U.  S.  297,  29  S.  Ct.  507,  53 
U.  S.  (L.  ed.)  803  (constitutionality  of  an 
Act  of  Congress). 


trial  and  he  also  consequently  took  an  appeal 
from  the  judgment  after  his  motion  for  new 
trial  was  overruled.  U.  S.  v,  St.  Louis,  etc., 
Transp.  Co.,  (1902)  184  U.  8.  247,  22  S.  Ct. 
350,  46  U.  S.  (L.  ed.)  520. 


as  affecting  the  jurisdiction  of  this  court 
under  section  709."  Barrington  v.  Missouri, 
(1907)  205  U.  S.  483,  27  S.  Ct.  582,  51  U.  S. 
(L.  ed.)  890,  dismissing  a  writ  of  error,  al- 
though it  was  sued  out  by  an  alien  who  al- 
leged violation  of  constitutional  rights. 

who  may  invoke  appellate  jurisdiction.— 
A  West  Virginia  County  Court  and  its  mem- 
bers have  no  personal  interest  in  a  contro- 
versy over  the  validity,  under  the  Federal 
Constitution,  art.  1,  sec.  10,  8  Fed.  Stat. 
Annot.  29,  as  affecting  county  bondholders,  of 
a  state  statute  limiting  the  amount  which 
may  be  raised  by  taxation,  so  as  to  sustain 
a  writ  of  error  from  the  federal  Supreme 
Court  to  review  a  judgment  of  the  West  Vir- 
ginia Supreme  Court  of  Appeals,  awarding 
a  mandamus  to  compel  the  County  Court  to 
change  its  assessment  to  conform  to  the  re- 
quirements of  the  statute.  Braxton  County 
Ct.  I?.  West  Virginia,  T1908)  208  U.  S.  192. 
28  S.  Ct.  275,  52  U.  S.  (L.  ed.)  450,  dis- 
missing a  writ  of  error,  where  the  court  said: 
"  That  the  act  of  the  state  is  charged  to  be 
in  violation  of  the  National  Constitution,  and 
that  the  charge  is  not  frivolous,  does  not  al- 
ways give  this  court  jurisdiction  to  review  the 
judgment  of  a  state  court.  The  party  raising 
the  question  of  constitutionality  and  invok- 
ing our  jurisdiction  must  be  interested  in, 
and  affected  adversely  by,  the  decision  of  the 
state  court  sustaining  the  act,  and  the  inter- 
est must  be  of  a  personal,  and  not  of  an  offi- 
cial, nature." 

Method  of  review.  —  "The  only  remedy  to 
correct  the  decision  of  the  highest  court  of  the 
state  is  by  writ  of  error,  in  chancery  cases  as 
well  as  in  actions  at  law."  Chicago,  etc.,  R. 
Co.  V.  Swanger,  (1908)   157  Fed.  783,  789. 

II.  Final  Judgments   or  Decrees  in  Any 
Suit  in  the  Highest  Court  of  a  State. 

Final  judgments.  —  The  judgment  of  the 
highest  court  of  a  state,  affirming,  on  a  third 
appeal,  a  judgment  of  the  trial  court,  entered 
on  a  verdict  in  favor  of  plaintiff,  is  the  first 
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final  judgment  in  the  action  which  is  the  sub- 
ject of  review  in  the  federal  Supreme  Court, 
where  the  highest  state  court,  on  the  first 
appeal,  reversed  the  order  of  the  lower  court, 
granting  a  petition  for  the  removal  of  the 
action  to  a  federal  Circuit  Court,  and  re- 
manded the  case  for  trial,  and,  on  the  second 
appeal,  reversed  a  judgment  entered  on  a 
directed  verdict  in  favor  of  defendant,  al- 
though the  court,  on  such  third  appeal,  re- 
garded itself  as  bound  by  its  prior  decision 
as  the  law  of  the  case,  and  declined  again  to 
consider  the  federal  question.  Chesapeake, 
etc.,  R.  Co.  t?.  McCabe,  (1909)  213  U.  S.  207, 
29  S.  Ct.  430,  53  U.  S.  (L.  ed.)  765. 

A  judgment  of  the  highest  state  court  re- 
versing the  decree  of  the  trial  court  in  an 
equity  cause,  and  remanding  the  cause  for 
further  proceedings  in  harmony  with  its  opin- 
ion, is  not  final  in  such  a  sense  as  will  sus- 
tain a  writ  of  error  from  the  federal  Supreme 
Court,  although  equity  causes  are  heard  on 
appeal  de  novo  in  the  state  court,  and  the 
successful  party  is  entitled  to  a  decree  in  that 
court  if  he  moves  for  it,  where  no  such  decree 
was  applied  for  or  rendered,  and,  under  the 
state  practice,  newly  discovered  evidence  may 
be  introduced  in  the  court  below,  and  the 
pleadings  amended  after  the  cause  is  re- 
manded. Schlosser  v,  Hemphill,  (1905)  198 
U.  S.  173,  25  S.  Ct.  654,  49  U.  S.  (L.  ed.) 
1000. 

"There  is  a  long  line  of  decisions  in  that 
court  [Supreme  Court]  to  the  effect  that  a 
judgment  of  a  Supreme  Court  of  a  state  re- 
versing a  judgment,  order,  or  decree  of  a  trial 
court,  and  remanding  the  case  for  farther  pro- 
ceedings either  at  law  or  in  equity,  is  not  a 
final  decision,  and  cannot  be  reviewed  by  the 
Supreme  Court  of  the  United  States/'  Mor- 
gan 17.  Thompson,  (1903)  124  Fed.  203,  205, 
59  C.  C.  A.  672,  citing  numerous  cases.  See 
further  as  to  what  constitutes  finality  for  the 
purpose  of  appeal  or  error,  note  to  section  6 
of  the  Circuit  Court  of  Appeals  Act  of  1891, 
4  Fed.  Stat.  Annot.  510,  supra,  p.  1339. 

Highest  court  of  a  state.  —  The  federal  Su- 
preme Ck>urt  has  jurisdiction,  upon  writ  of 
error,  to  re-examine  the  final  judgment  of  a 
subordinate  state  court  denying  a  federal 
right  specially  set  up  or  claimed,  if,  under 
the  local  law,  that  court  is  the  highest  court 
of  the  state  entitled  to  pass  upon  such  claim 
of  federal  right.  **  This  must  be  so,,  else  it 
will  be  in  the  power  of  a  state  to  so  regulate 
the  jurisdiction  of  its  courts  as  to  prevent 
this  court  from  protecting  rights  secured  by 
the  Constitution,  and  improperly  denied  in  a 
subordinate  state  court,  although  specially 
set  up  and  claimed."  Kentucky  v.  Powers, 
(1906)  201  U.  S.  1,  6  Ann.  Cas.  692,  26  S.  Ct. 
387,  50  U.  S.  (L.  ed.)  633. 

An  inferior  state  court  is  the  final  court  of 
the  state  where  the  federal  question  involved 
can  be  decided,  and  therefore  is  the  court  to 
which  a  writ  of  error  from  the  federal  Su- 
preme Court  must  be  directed,  where  the  high- 
est state  court,  although  discussing  the  fed- 
eral question  in  its  opinion,  and  declaring  it 
to  be  without  merit,  dismissed  a  writ  of  error 
to  the  inferior  court  solely  and  expressly  for 
want  of  jurisdiction.    Western  Union  Tel.  Co. 


t7.  Hughes,  (1906)  203  U.  S.  505,  27  S.  Ct. 
162,  51  U.  S.  (L.  ed.)  294. 

The  judgment  of  the  trial  court  was  held 
to  be  that  of  the  highest  court  of  the  state, 
for  the  purpose  of  a  writ  of  error  under  sec- 
tion 709,  where  the  highest  state  tribunal 
denied  a  writ  of  error  to  the  trial  court,  under 
local  practice,  because  the  court  thought  the 
judgment  was  plainly  right.  Western  Union 
Tel.  Co.  f.  Crovo,  (1911)  220  U.  S.  364,  31  S. 
Ct.  399,  65  U.  S.  (L.  ed.)  498. 

The  (Ik)urt  of  Civil  Appeals  of  the  state  of 
Texas  is  the  highest  court  of  the  state  for 
the  purpose  of  a  review  in  the  federal  Su- 
preme Court  in  a  case  in  which  the  Supreme 
-Court  of  the  state  has  dismissed,  for  want 
of  jurisdiction,  an  application  to  review  the 
judgment  of  the  Court  of  Civil  Appeals.  Sul- 
livan V.  Texas,  (1908)  207  U.  S.  416,  28  a 
Ct.  215,  52  U.  S.  rL.  ed.)  274. 

III.  Fictitious  ob  Moot  Questions. 

Generally.  —  The  enactment  by  a  state  of 
a  new  inheritance  tax  law  after  a  decision  of 
the  highest  court  of  the  state  sustaining  the 
previous  legislation  on  that  subject  as  acainst 
the  contention  that  it  denied  the  equal  pro- 
tection of  the  laws  guaranteed  by  the  Four- 
teenth Amendment,  does  not  convert  such  fed- 
eral question  into  a  moot  question,  so  as  to 
preclude  a  review  by  the  federal  Supreme 
Court,  unless  it  is  obvious  that  such  new 
legislation  relieved  the  plaintiffs  in  error 
from  their  obligations  under  the  earlier  law. 
Campbell  t?.  California,  (1906)  200  U.  S.  87, 
26  S.  Ct.  182,  50  U.  S.  (L.  ed.)  382. 

The  federal  Supreme  Court  may  review  a 
decision  of  a  state  court  sustaining  the  en- 
forcement against  a  railway  company  of  an 
alleged  charter  obligation  to  pay  over  the 
surplus  profits  to  the  state,  which  could  not 
have  been  reached  except  by  erroneously  con- 
struing the  charter,  without  relying  on  sub- 
sequent legislation  fiagrantly  repugnant  to 
the  Federal  Constitution,  and  challenged  for 
that  reason,  where  the  state  court  clearly  did 
rely  upon  that  legislation  to  some  extent,  al- 
though it  put  forward  in  its  judgment  the 
untenable  construction  more  than  the  uncon- 
stitutional statutes.  ''To  hold  otherwise 
would  open  an  ^asy  method  of  avoiding  the 
jurisdiction  of  this  court."  Terre  Haute,  etc., 
R.  Co.  r.  Indiana,  (1904)  194  U.  S.  679,  24 
S.  Ct.  767,  48  U.  S.  (L.  ed.)  1124,  oUing  to 
the  quoted  sentence,  Louisville  Gas  Co.  r.  Citi- 
zens' Gas-Light  Co.,  (1885)  115  U.  S.  683, 
697,  6  S.  Ct.  265,  29  U.  S.  (L.  ed.)  510. 

Objections  to  the  valuation  of  national  bank 
stock  for  taxation,  as  being  in  excess  of  the 
actual  value,  exorbitant  and  unjust,  and  not 
in  proportion  to  other  like  personal  property 
but  grossly  in  excess  thereof,  and  constituting 
unfair  and  unequal  taxation,  do  not  raise 
any  federal  question  that  will  sustain  a  writ 
of  error  to  the  state  court,  vhere  no  mention 
of  the  National  Bonk  Act  was  made,  nor  of 
any  right  or  privilege  claimed  under  it,  and 
the  provisions  of  the  United  States  Revised 
Statutes  were  not  invoked,  by  name  or  other- 
wise,  and  there  was  no  assertion  that  the 
local  statutes  under  which  the  assessment 


1880 


Yol.  IV,  p.  467,  Me.  709. 


JUDICIARY. 


Vol.  IV,  p.  467,  IM.  709. 


made  were  repugnant  to  R.  S.  sec.  5219, 
5  Fed.  Stat.  Annot.  157,  or  to  tlie  Federal 
Constitution.  Estherville  First  Nat.  Bank  v, 
Estherville,  (1910)  216  U.  S.  341,  30  S.  Ct. 
152,  54  U.  S.  (L.  ed.)  223. 

A  federal  question  may  have  been  so  ex- 
plicitly foreclosed  by  prior  decisions  as  to 
afford  no  basis  for  a  writ  of  error  under  sec- 
tion 709.  Leonard  r.  Vicksburg,  etc.,  R.  Co., 
(1905)  198  U.  S.  416,  25  S.  Ct.  750,  49  U.  S. 
(L.  ed.)   1108. 

A  writ  of  error  will  not  be  dismissed  on  the 
^ound  that  the  federal  question  relied  upon 
to  confer  jurisdiction  has  been  so  conclusively 
foreclosed  by  prior  decisions  of  the  federal 
Supreme  Court  as  to  cause  it  to  be  frivolous, 
^here  analysis  and  exposition  are  necessary 
in  order  to  make  clear  the  decisive  effect  of 
Buch  prior  decisions  upon  the  issue  presented, 
and  there  is  some  conflict  in  the  opinions  of 
the  various  state  courts  of  last  resort  upon 
the  question,  and  a  division  of  opinion  in  the 
court  below.  Louisville,  etc.,  R.  Co.  17.  Mel- 
ton, (1910)  218  U.  S.  36,  30  S.  Ct.  676,  54  U. 
S.  (L.  ed.)  921. 

Unsubstantial  question.  —  The  question 
whether  the  California  legislature  could  enact 
the  Act  of  April  2,  1866,  ratifying  convey- 
ances made  by  the  corporate  authorities  of 
the  city  of  Monterey  of  pueblo  lands  con- 
firmed to  that  city  by  the  United  States,  and 
afterwards  patented  to  it,  its  successors  and 
assigns,  was  held  not  to  be  so  far  unsubstan- 
tial as  to  justify  dismissal  of  a  writ  of  error 
to  a  state  court.  Monterey  t7.  Jacks,  (1906) 
203  U.  S.  360,  27  S.  Ct.  67,  51  U.  S.  (L.  ed.) 
220. 


IV.  Validitt  of  Statute  or  Tbeatt  or,  or 
AuTHORnr  Exebcissd  under,  Ukticd 
States. 

Delegation  of  legislatiye  power.  —  Whether 
or  not  legislative  power  was  unconstitution- 
ally delegated  to  the  American  Railway  Asso- 
ciation and  the  Interstate  Commerce  Commis- 
sion by  the  provision  of  the  Safety  Appliance 
Act  of  March  2,  1893,  ch.  196,  sec.  5,  27  Stat. 
Li.  531,  6  Fed.  Stat.  Annot.  755,  that,  after  a 
date  named,  only  cars  with  drawbars  of  uni- 
form height  shall  be  used  in  interstate  com- 
merce, and  that  the  standard  shall  be  fixed 
by  the  association  and  declared  by  the  com- 
mission, was  clearly  a  federal  question,  so 
as  to  sustain  a  writ  of  error  under  section 
709.  St.  Louis,  etc.,  R.  Co.  r.  Taylor,  (1908) 
210  r.  8.  281,  28  S.  Ct.  616,  52  U.  S.  (L.  ed.) 
106L 

Ezdnsive  legislative  power  of  Congress. — 
A  contention,  on  a  motion  for  a  directed  ver- 
dict, that  the  session  to  the  United  States  in 
N.  J.  Act  March  12,  1846,  of  jurisdiction  over 
a  certain  strip  of  land  at  Sandy  Hook,  vested 
in  the  United  States  exclusive  legislative  ju- 
risdiction over  the  littoral  waters  extending 
three  miles  to  the  eastward  of  the  coast  line, 
presents  a  question  respecting  the  exclusive 
l^slative  power  of  Congress  under  U.  R. 
Const.,  art.  1,  sec.  8,  c1.  17,  which  will  sustain 
a  writ  of  error  from  the  federal  Rupreme 
Court.    Hamburg- American  Steamship  Co.  r. 


Grube,  (1905)  196  U.  S.  407,  25  S.  Ct.  352,  49 
U.  S.  (L.  ed.)  520. 

Refusal  to  give  effect  to  judicial  proceedings 
of  federal  courts.  — The  contention  that  full 
faith  and  credit  were  not  given  to  the  judg- 
ment of  a  federal  court  dismissing  an  action 
by  a  foreign  corporation  because  of  its  failure 
to  register  within  the  state  before  entering 
into  the  contract  in  suit,  by  a  decision  of  a 
state  court  holding  that  such  judgment  was 
not  a  bar  to  a  second  action  between  the  same 
parties  upon  the  same  contract,  where  the 
corporation  had  brought  itself  within  the 
curative  provisions  of  Pa.  Act  of  May  23, 
1907,  was  not  so  far  frivolous  as  not  to  serve 
as  the  basis  of  a  writ  of  error  from  the  fed- 
eral Supreme  Court  to  the  state  court.  West 
Side  Belt  R.  Co.  v,  Pittsburgh  Constr.  Co., 
(1911)  219  U.  S.  92,  31  S.  Ct.  196,  55  U.  S. 
(L.  ed.)  107. 

Whether  the  provisions  of  Pa.  Act  of  May 
23,  1907,  validating  contracts  of  foreign  cor- 
porations, extended  to  a  contract  which  had 
previously  been  adjudged  invalid  by  a  federal 
court  because  of  the  corporation's  failure  to 
register  within  the  state  before- entering  into 
such  contract,  will  be  determined  by  the  fed- 
eral Supreme  Court  for  itself  on  a  writ  of 
error  to  a  state  court,  presenting  the  ques- 
tion whether  full  faith  and  credit  were  given 
to  such  judgment  by  the  decision  of  the  state 
court  that  it  was  not  a  bar  to  a  second  action 
between  the  same  parties  on  the  same  con- 
tract, after  the  corporation  had  brought  it- 
self within  the  terms  of  such  statute.  West 
Side  Belt  R.  Ck).  v,  Pittsburgh  Constr.  Co., 
(1911)  219  U.  S.  92,  31  S.  Ct.  196,  55  U.  S. 
(L.  ed.)  107. 

"A  judgment  of  a  federal  court  awarding 
property  or  rights,  when  set  up  in  a  state 
court,  if  its  effect  is  denied,  presents  a  claim 
of  federal  right  which  may  be  protected  in 
this  court."  Waterman  17.  Canal-Louisiana 
Bank,  etc.,  Co.,  (1909)  215  U.  S.  33,  30  S.  Ct. 
10,  13,  54  U.  S.  (L.  ed.)  80. 


V.  Validity  of  Statuib  of,  or  Authobtty 
Exercised  undeb.  State. 

Impairing  contracts.  —  The  affirmance  by 
the  highest  state  court  of  an  order  awarding 
a  peremptory  writ  of  mandamus  to  compel 
the  reduction  of  railroad  rates  to  conform  to 
the  schedule  made  by  the  Act  under  which 
the  railroad  was  incorporated,  on  the  ground 
that  by  its  incorporation  under  that  Act  the 
company  became  subject  to  its  provisions,  is 
not  based  on  nonfederal  grounds  so  as  to  pre- 
clude a  review  in  the  federal  Supreme  C]Sourt, 
where  the  company  relied  upon  the  provisions 
of  a  prior  Act  authorizing  the  incorporation 
of  the  purchasers  of  a  railroad  after  a  sale 
in  foreclosure  proceedings,  with  the  rights 
and  privileges  of  the  original  company  as  a 
contract  right,  protected  from  impairment  by 
the  Federal  Constitution.  Grand  Rapids,  etc.. 
R.  Co.  1*.  Osbom,  (1904)  193  U.  S.  17,  24  S. 
Ct.  310,  48  U.  S.   (L.  ed.)   598. 

The  question  whether  a  provision  in  a  rail- 
wav  charter  exempting  the  company  from  lia- 
bility for  the  death  of  any  person  in  its  ser- 
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tix*  fcr  :-t.*»f  -a  WT-/:   -f  ^rr-r  to  a  ttJi** 

f^raflvxt  '^  10^  -Li-T-  J.  W.  P*Trr  Co.  r.  X?r- 
f>!k.  :i-i:  SJ!  '".  S.  472,  31  Sl  ft.  4-^  i5 
U.  S.     L. «!     >i*. 

A  4«»*  <^  M  ft^t^  <^':n  a<iT*n*  to  tie 
eamtemtjrjm  xLit.  if  tj>?  *r.iX/t  cra?tl:^tirtj«  <r«- 
f-Ti  c«  *jm^  rai'TAT  «*vc:7-a-t  aa 

tjx  ?7i=t--:  ia  a:i  of 

A">  :a  !•*  f*«>ra!  S^^rtae 
r^.art.  alti^^^rh.  ti^  «tjk:^  tfirx  r^-^ted  it*  4*- 
twfjtt  ia  part  area  the  r^c^ad  that  t'^i^  Lit- 
ter rafhrar  frjir-rasj  hii  i>'t  *f*:7i:r»d  a"  ^f 
ita  coatrart  ri^^t*  b^--*  t'-*  ai.-.pt:--B  of  th-^ 
ftate  <r  ■•-♦t;t-:i- •  a.  ~  <'»f  n.ar^e.  thi*  r--crt 
East  fatUfr  it«*^'.f  crra  that  i^-^at,  ai>i  t'-^rip- 
fopfp  kaa  jurif.iirtKa-"  ATkan«as  Scr:t!>*ra 
B-  Co.  r.  LoTzi-iaaa,  e:e-  R.  Co^  •  I^Im  2I« 
r.  S.  431,  31  S.  Ct-  5«.  »*  U-  S.  I  L  *i .  I«>'7. 
«ift«i9  STs!:iTiB  r,  T#^xas,  iK^r?  2i>7  U.  S, 
4I«.  423.  a  S-  Ct.  215,  32  U,  S.  1 L  «L .  274. 
277. 

TSe  ecct/»ct20fi  that  aa  attempt  ia  lb*  state 
e^viKtitiitioB  to  limit  taxatioa  icirJiir*  the  -S 
lization  of  contraet*  with  a  raaDicipal  <c\-»! 
UiAjd  <k^a  not  pr^^eat  a  ca«e  for  a  writ  of 
err-jr  to  rpri^^r  a  d*^Tf^  of  a  state  cart 
arhieh  'nfji*^  Biar<iaina«  to  f*-n:pel  the  Sexy 
of  a  tax  to  par  e!iixc«  anl  ju  laments  hased 
vpoB  fneb  contract*.  wh:-h  rens  aiair.lT  ca 
ti^  jrroKnid*  that  tb^  r^'at<'-r«  w^re  guilty  of 
laeb««,  aad  tLat  the  «tJti:te  re'.ied  ap^a  as 
antar.rizisir  «ti<b  eoatraris  did  not  eir.r»''r.»r 
tbe  K*vx>i  br-ard  to  icik^  r^T^traotsi  ia  «T:ch 
arm  aa  to  b-sd  the  mirii'ira'.itT  to  Wvx  i^e 
tax.  aeither  the  e-rs^.ifrt'  a  n^-r  aar  suS*^ 
tip^m  l*TP>!ati'.a  '"lxtIz^  l^^a  inv^t^  or  ea- 
i'.T^*^  Lt  tz^  e^-Tirt.  ¥-.^\*'T  r.  Xew  <">r!ran«, 
•  \^J*     i\%  r.  S-  43*,  31  S.  Ct,  57.  54  T.  S, 

Ot-T  wii*«  a  ;-.  iz^s^'rA  of  a  state  court 
^rr%  eS*r%  to  a  !»▼  f-:'.'«e*3-:eat  to  that  lor 
it  »aT  be  a  flc-st.tr*  -.•  1  which  it  is  al-^'c^ 
coEstitTrtes  a  e^itTt^t,  caa  the  feti^ral  ^u- 
preiae  C-c^rt  r»^j*nr  I'-u*  jslzTEent  aad  decide 
tSe  OT3e*ti"E  r-f  •-'•^tri^.  Mhile,  etc..  R.  Co. 
r.  Mi«:«h-:.  :vii  2:0  i\  s.  1S7.  2S  S. 
Ct.  ft-'O.  52  r.  «.     I-.  ed..   lft:«. 

JI';r.:*!ia!  I*^l-'.i:.-.r,  «^a.rr:^  into  effect  br 
iEJBdan--:«.  »•■'•  r*<.-.>*^  a  railr-vid  com- 
paar  to  ^^^  r»t  ilr»  is  a  viiiiiict  at  its  own 
ia  aceor-iA:^c«  vith  pUa>  aiioptedand 


i'.n^^^  IT  *J^  maiucipal  eooacil,  cannot  be 
*-'XY*fi-t  V  1  am^  RpwIiatMfi  by  the  raimi- 
••  ..*  .1;  If  .c*  aitL'peuMut  to  anuatain  the  Wt- 
i  ii"L  M  ja  ai  ie^eas  tke  appellate  juriadictioD 
:c  tj*  anfisa^  igiiptut  Cbort  over  a  state 

Ha  tbe  giiNUMl  that  eontrut 
thenfty  iaapaired.  Nortlieni 
2.  ':«.  <^.  VTaiiiinri.  (1906)  208  U.  S. 
**  5.  :t  341.  a  U,  a  (L.  ed.)  630. 
c%»-tfnii»if  St-  Ptel  Gaalight  Co.  r.  St. 
Fai^  :w:  HI  U.  S.  \4^  21  S.  Ct.  575,  45 
r.  >,  I.  ed,  ?9a.  aad  Dawami  r.  Columbia 
Aw.  Si  I.  jTiatL  «te„  Co„  <1905)  1«7  U.  S. 
:r^,  *j  ^.  rt,  «».  49  U,  &  (L.  ed.)  713. 
>.-  5-^"^I  "(laestfoa  respectini;  the  impair- 
:c  ^^acraec  aUigatkBa*  whidi  will  mB- 
a  wns  -€  einr  aader  aection  709,  ia  pre- 
><  ij  tibe  eofiteatkn  that  the  obligation 
cc  zlu  fOBtnci  aLade  hj  bonda  of  the  state  is 
iziTa.rw*!  by  a  jtrtat  roHilstioB  of  the  state 
if^-lLnre  hrettiag  the  atate  tieasnrer  to 
wt:*'»  •:!*  tfte  hooka  ia  his  office  certain  of 
scL'a  >:i«tfjw  aai  to  eairy  bd  longer  such  boada 
CE  lie  becks  aa  a  4ebt  of  tbe  state,  sinoe  such 
liw  B«my  directed  m  chaage  of  entries  in 
n^  bi:«:k3  -tf  the  treaaBrer,  and  could  in  no 
ipair  or  affect  the  rights  of  the  hold- 
r.  Jcniaga,  (1907)  206  U.  S. 
27 j,  57-^,  Ct,  <10l  51  C.  S.  (L.  ed.)  1061. 

c£«>*T  ci  a  state  coort  diamiasing,  on  the 
gryrsri  tiat  the  sait  waa  one  against  the 
stat^.  a^i  therefore  not  within  its  jorisdic- 
t:  2,  a  ''  .1!  which  aonght  to  enjoin  a  state  oil 
:tr:«-7<>et'r  frcaa  eBforeing  a  atate  inspection 
itw.  :c  thie  theory  that  such  law,  if  applied 
t.:  t't-  --.js  ia  cwtiuieist.  violated  the  con«- 
K^rre  ^U«e  of  the  Federal  Constitution,  wa? 
a  CfeiL<>'^  1^^™?  effect  to  such  law,  and  was 
reriewar  Ve  by  the  federal  Supreme  Court  un- 
d*T  s^rt  .-a  70*-  General  Oil  Co.  r.  Crain, 
:•»     2»?*  U,  S.  211,  28  S.  Ct.  475,  52  U.  S. 


mm  cf  ixteistate  eoamaioe. — The 
a.ie«:Tia<y  cf  the  local  facilities  existing  at  a 
Stat:  :a  at  whicj  a  throogh  interstate  railroad 
tr-ia  is  rc*^airfd  to  stop  by  an  order  made 
irr-:-»r  «t.'te  aut^•c?ity,  though  not  inherently 
a  •►>i'rj'  ooe^tiOii.  mar  be  considered  bv  the 
fr-i-ral  '^•ir-reir-*  Court  on  writ  of  error  to  a 
«:.ite  c*^!:r:  ia  ^^>  far  as  the  existence  of 
sc^h  adequate  local  facilities  is  involved  in 
the  •^eterrinatioB  of  the  federal  question  ta 
to  w>.t-trA>r  the  order  does  or  does  not  directly 
r¥<r:'jite  interstate  commerce.  Atlantic  Coast 
Line  R.  Co.  r.  Wharton.  (1907)  207  U.  S.  328. 
2^  S,  a,  121.  52  r.  S.  (L.  ed.)  230,  cittMg 
Mi«'iis$ippi  R.  Commission  r.  Illinois  Cent. 
R.  Lo^  .  1906)  203  r.  S.  335,  27  S.  Ct.  90,  51 
r.  S.  I U  ed.)  209. 

Due  pracMB  of  law.  —  The  contention  that 
the  due  process  of  law  clause  in  the  Four- 
teenth Amendment  was  violated  by  West  Ta. 
Const,.  arL  13,  and  Code,  ch.  105,  for  the 
forfeiture  to  the  stale  of  lands  not  listed  by 
the  owner  for  taxation  for  five  successiTe  years, 
with  liberty  to  the  owner  to  intervene  and  re- 
deem, having  been  decided  adversely  in  King 
r,  MuUins.  (1898)  171  U.  S.  404.  18  S.  CL 
925.  43  r.  S,  (L.  ed.)  214,  a  writ  of  error 
ba«ed  on  that  contention  was  dismissed  for 
\iant   of  juriadictioB  in  King  v.    West  Vir- 
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ginia,  (1910)  216  U.  S.  92,  30  S.  Ct.  225,  54 
U.  S.  (L.  ed.)  396. 

The  due  process  of  law  clause  in  the  Four- 
teenth Amendment  does  not  authorize  the 
federal  court  to  review  a  conviction  by  a 
state  court  on  account  of  errors  involving  the 
oompetencj  of  jurors,  or  to  determine  whether 
a  proposed  execution  of  a  death  sentence, 
after  the  bxpiration  of  a  reprieve,  is  in  pur- 
suance of  law.  In  re  Buchanan,  (1895)  146 
N.  Y.  264,  40  N.  E.  883. 

The  construction  by  the  Iowa  Supreme 
Court  of  the  annual  charge  imposed  by  Iowa 
Code,  sec  5007,  upon  cigarette  dealers  and 
upon  the  real  property  and  the  owner  there- 
of whereon  cigarettes  are  sold,  the  payment 
of  which  is  not  to  bar  criminal  proceedings, 
as  being  a  tax  upon  the  traffic,  and  not  a 
penalty,  was  held  not  to  be  so  clearly  errone- 
ous as  to  justify  the  federal  Supreme  Court 
in  adopting  a  different  construction  on  a 
writ  of  error  to  the  state  court,  in  which 
such  statute  is  asserted  to  deny  due  process 
of  law.  Hodge  r.  Muscatine  County,  (1905) 
196  U.  S.  276,  26  S.  Ct.  237,  49  U.  S.  (L.  ed.) 
477. 

The  construction  given  by  the  Maryland 
0>urt  of  Appeals  to  Maryland  Code  1904, 
art  43,  sec.  9i9,  making  it  a  misdemeanor  to 
attempt  to  practice  medicine  without  regis- 
tration, as  not  being  subject  to  the  limitation 
of  section  80  of  that  article,  relating  to  the 
sending  of  notice  to  unregistered  physicians, 
10  eoncliisive  upon  the  federal  Supreme  Court 
on  writ  of  error  to  the  state  court.  Watson 
V.  Maryland,  (1910)  218  U.  S.  173,  30  S.  Ct. 
644,  54  U.  S.  (L.  ed.)  087. 

Federal  questions  of  serious  import  are  not 
involved  in  contentions  that  riparian  owners 
were  denied  due  process  of  law  or  the  equal 
protection  of  the  laws  by  the  decision  of  a 
state  court  awarding  a  municipality  para- 
mount rights  in  the  waters  of  a  stream 
under  Spanish  and  Mexican  lr.ws,  confirmed 
by  the  United  States  to  the  municipality  as 
the  anccessor  of  a  Spanish  pueblo.  Los 
Angeles  Farming,  etc.,  Co.  r.  Los  Angeles, 
(1910)  217  U.  S.  217,  30  S.  Ct.  452,  54  U.  S. 
(L.  ed.)  736,  dismissing  a  writ  of  error. 

A  specific  contention  on  the  trial  of  a 
criminal  cause  in  a  state  court,  that  the  de- 
nial to  the  accused  of  the  benefit  of  his  plea 
of  former  jeopardy  operates  to  deprive  him 
of  his  liberty  without  due  process  of  law 
raises  a  federal  question  which  will  sustain 
a  writ  of  error  from  the  federal  Supreme 
Court  to  review  the  judgment  of  the  highest 
court  of  the  state  affirming  the  conviction  be- 
low. Keerl  v,  Montana,  (1909)  213  U.  S.  135, 
29  S.  Ct.  469,  53  U.  S.  (L.  ed.)  734. 

The  contention  that  a  state  court,  in  ap- 
pointing a  receiver  of  a  foreign  corporation 
convicted  of  violating  state  anti-trust  laws, 
upon  the  testimony  already  heard  and  the 
conviction  already  had,  deprives  the  corpora- 
tion of  rights  under  the  Fourteenth  Amend- 
ment, presents  no  substantial  question  as  to 
depriTation  of  due  process  of  law.  Waters- 
Pierce  Oil  Co.  r.  Texas,  (1909)  212  U.  S.  112, 
29  S.  Ct.  227,  53  U.  S.  (L.  ed.)  431,  dismiss- 
ing  a  writ  of  error. 

The  time  or  manner  in  which  a  state  court 


sees  fit  to  approve  the  bond  of  a  receiver  of 
the  property  of  a  corporation  convicted  of 
violating  the  state  anti-trust  laws  does  not 
present  a  substantial  question  as  to  due 
process  of  law  so  as  to  sustain  a  writ  of  error 
from  the  federal  Supreme  Court.  Waters- 
Pierce  Oil  Co.  r.  Texas,  (1909)  212  U.  S.  112, 
29  S.  Ct.  227,  53  U.  S.  (L.  ed.)  431. 

The  decision  of  a  state  court  will  not  be 
deemed  to  present  a  question  respecting  due 
process  of  law  which  will  sustain  a  writ  of 
error  under  section  709,  on  the  theory  that 
such  decision  gave  retroactive  effect  to  a 
statute  passed  since  the  argument  of  the  ap- 
peal before  the  state  court,  where  the  lan- 
guage of  the  court's  opinion  may  equally  well 
be  interpreted  as  a  declination  to  pass  upon  a 
question  not  necessary  to  the  decision,  which 
had  been  set  at  rest  for  the  future  by  legisla- 
tion. Stickney  v.  Kelsey,  (1908)  209  U.  S. 
419,  28  S.  Ct.  508,  62  U.  S.  (L.  ed.)  863. 

Questions  respecting  the  impairment  of  con- 
tract obligations  and  the  denial  of  due  process 
of  law  because  of  the  additional  burden  of 
taxation  to  which  the  citizens  and  taxpayers 
of  a  lesser  city  annexed  under  the  authority 
of  Pa.  Act  of  Feb.  7,  1906»  to  an  adjoining 
and  larffer  cit^,  would  be  subjected,  was  not 
so  unsubstantial  and  devoid  of  all  color  of 
merit  as  to  require  the  dismissal  of  a  writ 
of  error  from  the  federal  Supreme  Court. 
Hunter  f.  Pittsburgh,  (1907)  207  U.  8.  161, 
28  S.  Ct.  40,  52  U.  S.  (L.  ed.)  151. 

Demurring  to  an  indictment  in  a  state  court 
on  the  ground  that  by  reason  of  the  inconsist- 
ency, multiplicity,  and  repugnancy  of  the 
difirerent  courts  in  such  indictment  the  de- 
fendant is  being  proceeded  against  in  viola- 
tion of  his  constitutional  risht  to  be  specially 
informed  of  the  nature  and  cause  of  the  ac- 
cusation against  him,  does  not  raise  a  federal 
question.  Barrington  x>.  Missouri,  (1907)  205 
U.  S.  483,  27  S.  Ct.  582,  51  U.  S.  (L.  ed.) 
890. 

The  contention  that  the  proceedings  taken 
under  Conn.  <]ten.  Stet.,  sees.  3694,  3696,  by  a 
railway  company  which  was  the  lessee  of  an- 
other railway,  and  the  owner  of  three-fourths 
of  its  stock,  to  condemn  the  outetending  shares 
owned  by  a  person  who  refused  to  agree  to 
the  terms  of  purchase,  violated  the  due  process 
of  law  clause  of  the  Fourteenth  Amendment, 
and  impaired  contract  obligations,  was  held 
not  so  frivolous  as  to  require  the  dismissal 
of  a  writ  of  error  from  the  federal  Supreme 
Court  to  a  state  court.  Offield  r.  New  York, 
etc.,  R.  Co.,  (1906)  203  U.  S.  872,  27  S.  Ct 
72,  51  U.  S.  (L.  ed.)  231. 


VT.  Title,  Right,  Privilege,  ob  IicifuinTT 
Claimed  tjitdeb  Constitdtion,  TmcATr, 
OR  Statute  of,  ob  AuTHOBirr  Exeb- 

CISED  UNDER,   UNITED   STAISS. 

In  generaL  —  "Where  a  party  to  litiga- 
tion in  a  state  court  insists,  by  way  of  ob- 
jection to  or  requeste  for  instructions,  upon 
a  construction  of  a  statute  of  the  United 
Stetes  which  will  lead,  or  on  possible  find- 
ings of  fact  from  the  evidence  may  lead,  to  a 
nidpm<*nt  in  his  favor,  and  his  claim  in  this 
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respect,  being  duly  set  up,  is  denied  by  the 
highest  court  of  the  state,  then  the  question 
thus  raised  may  be  reviewed  in  this  court. 
The  plain  reason  is  that,  in  all  such  cases, 
be  has  claimed  in  the  state  court  a  right  or 
immunity  under  a  law  of  the  United  States 
and  it  has  been  denied  to  him.  ...  In  no 
other  manner  can  a  uniform  construction  of 
the  statute  laws  of  the  United  States  be  se- 
cured so  that  they  shall  have  the  same  mean- 
ing and  effect  in  all  the  states  of  the  Union." 
St.  Louis,  etc.,  R.  Co.  r.  Taylor,  (1908)  210 
U.  S.  281,  28  S.  Ct.  616,  52  U.  S.  (L.  ed.) 
1061. 

Assertion  of  right  and  immunity  in  generaL 
—  "A  party  who  insists  that  a  judgment  can- 
not be  rendered  against  him  consistently  with 
the  statutes  of  the  United  States  may  he 
fairly  held,  within  tlie  meaning  of  section 
709,  to  assert  a  right  and  immunity  under 
such  statutes,  although  the  statutes  may  not 
give  the  party  himself  a  personal  or  affirma- 
tive right  that  could  be  enforced  by  direct 
suit  against  his  adversary."  Nutt  v,  Knut, 
(1906)  200  U.  S.  13,  26  S.  Ct.  216,  60  U.  S. 
(L.  ed.)  348. 

Rights  under  federal  statute  in  general. — 
A  decision  of  a  state  court  in  a  case  in  which 
rights  under  a  statute  of  the  United  States 
were  claimed  by  the  defendant  is  reviewable 
in  the  federal  Supreme  Court,  where  that 
statute  was  referred  to  by  the  highest  state 
court  and  was  an  element  in  its  decision. 
Hammond  t?.  Whittredge,  (1907)  204  U.  S. 
638,  27  S.  Ct.  396,  51  U.  S.   (L.  ed.)   606. 

Under  territorial  statute.  —  A  judgment  of 
the  Texas  Supreme  Court,  which,  reversing 
the  judgment  of  the  Court  of  Civil  Appeals 
of  that  state,  affirmed  the  judgment  of  the 
trial  court  entered  on  a  verdict  in  favor  of 
the  plaintiff  in  an  action  against  a  railway 
company  for  the  negligent  killing  of  an  em- 
ployee in  the  territory  of  New  Mexico,  is 
reviewable  by  the  federal  Supreme  Court  as 
necessarily  deciding  against  a  federal  right 
specially  set  up,  where  the  trial  court  sus- 
tained a  demurrer  to  a  plea  setting  up  a  de- 
fense under  a  statute  for  the  territory,  which, 
if  applicable,  was  a  complete  bar  to  the 
action,  because  of  noncompliance  with  its  re- 
quirements, although  the  decision  of  the  state 
Supreme  Court  proceeded  upon  the  theory 
that  the  case  was  controlled  by  the  federal 
Employers'  Liability  Act,  which  it  held  to  be 
valid.  Atchison,  etc.,  R.  Co.  r.  Sowers,  (1909) 
213  U.  S.  66,  29  S.  Ct.  397,  63  U.  S.  (L.  ed.) 
695;  El  Paso,  etc.,  R.  Co.  r.  Gutierrez,  (1909) 
215  U.  S.  87,  30  S.  Ct.  21,  64  U.  S.  (L.  ed.) 
106. 

A  claim  by  a  railway  company  in  a  state 
court  of  immunity  from  liability  for  the 
negligent  killing  of  an  employee  in  the  terri- 
tory of  New  Mexico,  because  of  noncompliance 
with  the  requirements  of  a  statute  of  that 
territory  governing  actions  for  personal  in- 
juries received  therein,  presents  a  federal 
question,  which,  when  adversely  adjudicated, 
confers  jurisdiction  on  the  federal  Supreme 
Court  of  a  writ  of  error  to  the  state  court. 
El  Paso,  etc.,  R.  Co.  t?.  Gutierrez,  (1909) 
215  U.  S.  87,  30  S.  Ct.  21,  54  U.  S.  (L.  ed.) 
106. 


Mining  claim.  —  The  mere  fact  that  the 
suit  was  brought  under  R.  S.  sec.  2326,  5 
Fed.  Stat.  Annot.  35,  to  try  adverse  rights 
to  a  mining  claim,  does  not  necessarily  in* 
volve  a  federal  question  so  as  to  sustain  a 
writ  of  error  from  the  federal  Supreme  Court. 
McMillen  v.  Ferrum  Min.  Co.,  (1905)  197 
U.  S.  343,  25  S.  Ct.  533,  49  U.  S.  (L.  ed.)  784. 
.  Homestead  exemption.  —  A  decision  of  a 
state  court  sustaining  a  homestead  exemption 
claimed  under  the  state  statutes,  which 
rested  on  the  effect,  as  res  judicata,  of  an 
order  of  a  court  of  bankruptcy  sustaining 
such  exemption  in  proceedings  begun  prior 
to  a  sale  of  the  property  to  satisfy  the  lien  of 
a  general  judgment,  could  not  be  reviewed 
on  a  writ  of  error  under  section  709,  where 
the  only  federal  right  specially  claimed,  if 
any,  was  one  of  immunity  from  the  discharge 
in  bankruptcy.  Smalley  r.  Laugenour,  (1905) 
196  U.  S.  93,  25  8.  Ct.  216,  49  U.  8.  (L.  ed.) 
400,  where  the  court  said:  "We  are  not 
able  to  perceive  that  the  state  Supreme  Court 
denied  in  any  way  a  right  of  plaintiffs  in 
error  specially  set  up  or  claimed  under  the 
Constitution  or  laws  of  the  United  States. 
All  that  was  determined,  and  all  that  the 
state  court  was  called  on  to  determine,  was 
the  question  of  exemption  under  the  state 
statutes.  Its  acceptance  of  the  judgment  of 
the  federal  court  in  that  regard  does  not 
bring  the  case  within  section  709." 

Under  Oregon  Donation  Act,  etc.  —  A  deci- 
sion of  the  Washington  Supreme  Court  ad- 
verse to  a  claim  founded  upon  the  invalidity, 
under  the  Oregon  Donation  Act  of  Sept.  27, 
1830,  9  Stat.  L.  496,  ch.  76,  of  a  deed  of  the 
plaintiff's  ancestor  conveying  land  to  the  ter- 
ritory of  Washington,  and  upon  the  incapac- 
ity of  the  territory  to  accept  the  deed  under 
the  Act  of  March  2,  1853,  10  SUt.  L.  172, 
ch.  90,  by  which  such  territory  was  organijeed, 
was  held  reviewable  on  a  writ  of  error  under 
section  709.  Sylvester  v.  Washington,  (1909) 
215  U.  S.  80,  30  S.  Ct.  25,  54  U.  S.  (L.  ed.) 
101. 

Under  federal  land  patent.  — The  federal 
question  presented  by  a  claim  of  right  and 
title  under  a  patent  from  the  United  States 
to  land  within  the  place  limits  of  the  grant 
made  by  the  Act  of  July  1,  1862,  12  Stat.  L. 
489,  ch.  120,  and  the  amendatory  Act  of  July 
2,  1864,  13  Stat.  L.  366,  ch.  216.  in  aid  of 
branch  railroads  —  which  rested  upon  the 
theory  that  such  grant  was  not  one  in 
prcpienti,  and  that  therefore  the  title  did  not 
pass  upon  completion  of  the  railroads  and 
compliance  with  the  terms  and  conditions  of 
the  grant,  but  the  land  remained  in  the  ju- 
risdiction of  the  Land  Department,  which, 
up  to  a  short  time  before  the  execution  of  the 
patent,  had  assumed  and  exercised  jurisdic- 
tion over  controversies  respecting  the  land  — 
was  not  so  frivolous  as  to  require  the  dis- 
missal of  a  writ  of  error  from  the  federal 
Supreme  Ck>urt  to  review  a  decision  of  a 
state  court  against  the  right  or  title  claimed. 
Missouri  Valley  Land  Co.  V.  Wiese,  (1908) 
208  U.  S.  234,  28  S.  Ct.  294,  62  U.  S.  (U  ed.) 
466;  Missouri  Valley  Land  Co.  r.  Wrich, 
(1908)  208  U.  S.  260,  28  S.  Ct.  299,  62  U.  S. 
(L.  ed.)  473. 
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Under  congressional  grant.  —  Contentions 
in  a  suit  between  two  railway  companies, 
each  claiming  the  same  right  of  way  through 
an  Indian  reservation,  that  the  congressional 
grant  to  one  company  was  abandoned  by  the 
grantee  and  that  the  circumstances  show  an 
estoppel  to  claim  under  it,  do  not  present 
federal  questions.  Spokane,  etc.,  R.  Ck>.  v. 
Washington,  etc.,  R.  Ck).,  (1911)  219  U.  S. 
166,  31  S.  Ct  182,  62  U.  S.  (L.  ed.)  159. 

Fifth  Amendment.  —  No  federal  question 
which  will  confer  jurisdiction  on  the  federal 
Supreme  Court  of  a  writ  of  error  under  sec- 
tion 709  is  involved  in  a  contention  in  the 
highest  state  court  that,  by  the  judgment  of 
the  trial  court,  private  property  is  taken  for 
public  use  without  just  compensation,  in  vio- 
lation of  the  Fifth  Amendment  to  the  Federal 
Constitution,  since  this  amendment  operates 
solely  as  a  restriction  upon  federal  powers, 
and  not  upon  those  of  the  several  states. 
Winous  Point  Shooting  Club  t?.  Caspersen, 
(1904)  193  U.  S.  189,  24  S.  Ct.  431,  48  U.  S. 
(L.  ed.)  675. 

No  federal  question  which  will  sustain  a 
writ  of  error  from  the  federal  Supreme  Court 
is  involved  in  the  contention  that  the  defend- 
ant in  a  criminal  case  was  compelled  to  be  a 
witness  against  himself,  contrary  to  the 
Fifth  Amendment,  since  this  amendment  does 
not  operate  as  a  restriction  of  the  powers 
of  the  state,  but  was  intended  to  operate 
solely  upon  the  federal  government.  Barring- 
ton  r.  Missouri,  (1907)  206  U.  S.  483,  27  S. 
Ct.  682,  61  U.  S.  (L.  ed.)  890. 

Privilege  or  immunity  under  Constitutioh. 
—  The  judgment  of  the  highest  court  of  a 
state,  sustaining,  as  a  legitimate  exertion 
of  the  police  power  of  the  state,  a  statute  the 
validity  of  which  was  challenged  as  repug- 
nant to  the  Federal  Constitution,  is  review- 
able in  the  federal  Supreme  Court  by  a  writ 
of  error.  Western  Turf  Assoc,  v.  Greenberg, 
(1907)  204  U.  S.  369,  27  S.  Ct.  384,  51  U.  S. 
(L.  ed.)  520. 

Constmction  of  Bankruptcy  Act.  —  A  judg- 
ment of  the  highest  state  court  in  favor  of  a 
trustee  in  bankruptcy  in  an  action  brought 
by  him  to  recover  the  value  of  an  alleged 
voidable  preference  may  be  reviewed  by  the 
federal  Supreme  Court  as  a  decision  against 
a  federal  right  or  immunity,  specially  set  up 
or  claimed,  where  the  state  court  answered 
some  of  the  defendant's  contentions  by  the 
eonstruction  which  it  gave  to  the  Bank- 
ruptcy Act.  Eau  Claire  Nat.  Bank  i?.  Jack- 
man,  (1907)  204  U.  S.  522,  27  S.  Ct.  391,  61 
U.S.  (L.  ed.)  596. 

An  action  brought  by  a  trustee  appointed 
under  the  bankruptcy  law  of  the  United 
States,  seeking  to  recover  what  is  asserted  to 
be  an  asset  of  the  bankrupt  estate  under  that 
law,  presents  a  federal  question,  and  the  de- 
nial of  the  asserted  right  is  a  denial  of  a 
right  or  title  specially  claimed  under  a  law 
of  the  United  States.  Rector  r.  City  Deposit 
Bank  Co.,  (1906)  200  U.  S.  406,  26  S.  Ct. 
289,  50  U-  S.  (L.  ed.)  527. 

Claims  by  the  United  States,  in  proceedings 
under  the  supply  lien  law  of  a  state,  to  es- 
tablish the  rights  of  creditors  furnishing 
supplies  for  the  construction  of  vessels  build- 


ing for  the  United  States,  that  under  the 
contract  for  the  construction  of  one  of  the 
vessels  the  title  vested  in  the  government  as 
fast  as  paid  for;  that  a  lien  was  reserved  to 
the  government  under  the  contracts  for  build- 
ing the  other  vessels  superior  to  the  claim  of 
the  supply  lien  creditors  under  the  state  law ; 
that  the  right  of  the  government  to  its  su- 
perior claims  could  not  be  affected  by,  and 
was  not  subject  to,  such  law;  and  that  the 
state  had  no  power  to  retard,  impede,  or 
control  the  operation  of  the  federal  govern- 
ment in  making  and  carrying  out  such  con- 
tracts—  are  assertions  of  rights  and  im- 
munities, the  creation  of  federal  authority, 
and,  when  denied  by  a  state  court,  present  a 
case  for  writ  of  error  under  section  709.  U. 
S.  V.  Ansonia  Brass,  etc.,  Co.,  (1910)  218 
U.  S.  452,  31  S.  Ct.  49,  54  U.  S.  (L.  ed.) 
1107. 

Liability  of  national  bank  officers.  —  The 
express  denial  of  an  immunity  claimed  in 
both  the  trial  and  appellate  courts,  under 
R.  S.  sec.  5239,  5  Fed.  Stat.  Annot.  180,  by 
officers  and  directors  of  a  national  bank  in 
respect  to  the  rule  of  liability  applied  for 
making  false  official  reports  as  to  the  bank's 
condition,  is  sufficient  to  sustain  the  exercise 
by  the  federal  Supreme  Court  of  its  appellate 
jurisdiction  over  state  courts.  Yates  v,  Jones 
Nat.  Bank,  (1907)  206  U.  S.  168,  27  S.  Ct. 
638,  51  U.  S.  (L.  ed.)  1002. 

The  contention  that  the  congressional  con- 
sent in  the  Act  of  June  28,  1834,  4  Stat.  L. 
708,  ch.  126,  to  the  agreeipent  or  compact 
between  the  states  of  New  Jersey  and  New 
York  respecting  their  territorial  limits  and 
jurisdiction,  vested  exclusive  jurisdiction  in 
the  federal  government  over  the  sea  adjoin- 
ing the  two  states,  does  not  raise  a  federal 
question,  where  there  is  nothing  in  the  affree- 
ment  and  confirmatory  state  statutes  abdicat- 
ing rights  in  favor  of  the  United  States,  and 
the  transaction  simply  amounted  to  fixing 
the  boundaries  between  the  two  states.  Ham- 
burg-American Steamship  Co.  r.  Grube, 
(1905)  196  U.  S.  407,  25  S.  Ct.  352,  49  U.  S. 
(L.  ed.)  629. 

Individual  liability  of  national  bank  stock- 
holders.—  A  decision  of  a  state  court  that 
the  statute  of  limitations  applicable  to  the 
right  to  enforce  the  individual  liability  of 
stockholders  in  national  banks  is  put  in  mo- 
tion by  a  delay  of  the  Comptroller  of  the 
Currency  in  making  an  assessment  involves  a 
federal  question  vniich  will  sustain  a  writ 
of  error  from  the  federal  Supreme  Court. 
Rankin  t?.  Barton,  (1905)  199  U.  S.  228,  26 
S.  Ct.  29,  60  U.  S.  (L.  ed.)  163. 

Under  removal  statute.  —  ''Beyond  per- 
adventure  a  question  of  a  federal  nature  .  .  . 
was  raised  by  the  contention,  denied  by  the 
state  court,  that  a  right  or  privilege  existed 
under  a  statute  of  the  United  States  to  re- 
move the  cause  into  the  Circuit  Court  of  the 
United  States."  Williams  i?.  Pauls  Valley 
First  Nat.  Bank,  (1910)  216  U.  S.  582,  30  S. 
Ct.  441,  64  U.  S.  (L.  ed.)  625. 

Under  Safety  Appliance  Act.  —  Where,  in 
an  action  for  injuries  to  a  passenger,  defend- 
ant alleged  that  its  train,  on  which  plaintiff 
was  injured,  was  engaged  in  interstate  com- 
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moroo,  and  in  aoeordanee  with  Aot  of  March 
2,  1898,  ch.  190,  27  Stat.  L..5dl,  6  Fed. 
Stat.  Annot.  753,  defendant  had  equipped  all 
its  passenger  engines  and  cars  witn  auto- 
matic couplers  and  driving  wheel  brakes,  so 
required  by  the  Interstate  Commerce  Com- 
mission, and  that  such  equipment  greatly 
increased  the  hazard  to  passengers,  which 
plaintiff  assumed,  and  a  judgment  rendered 
against  defendant  was  affirmed  by  the  highest 
state  court  to  which  an  appeal  might  be 
taken,  the  case  was  one  in  which  defendant 
claimed  an  immunity  under  a  statute  of  the 
United  States,  and  was  therefore  reviewable 
under  section  709.  Mathew  v.  Wabash  R. 
Co.,  (Mo.  1904)  81  S.  W.  646. 

Denial  of  equal  protection  of  laws.  —  On  a 
writ  of  error  upon  the  contention  that  the 
exemption  of  banks  or  trust  companies  and 
5ofia  /f/fe  mortgages  from  the  operation  of 
Conn.  Pub.  Acts  1907,  ch.  238,  prohibiting 
exacting  more  than  fifteen  per  cent,  on  loans, 
or  accepting  a  note  for  a  greater  amount 
than  that  actually  loaned,  with  intent  to 
evade  this  provision,  denied  the  equal  protec- 
tion of  the  laws  guaranteed  by  U.  S.  Const., 
Fourteenth  Amendment,  the  court  said :  ''  The 
particular  classification  here  assailed  has  not 
been  the  subject  of  express  consideration  in 
any  prior  decision  of  this  court,  and  hence 
the  power  to  make  it  cannot  be  said  to  have 
been  so  explicitly  foreclosed  as  to  cause  con- 
tention on  the  subject  to  be  obviously  friv- 
olous." Griffith  r.  Connecticut,  (1910)  218 
U.  S.  563,  572,  31  S.  Ct.  132,  134,  54  U.  S.  (L. 
ed.)   1151,  1155. 

Giving  effect  to  records,  etc.,  of  other  states. 
—  "  When  a  party  asserts  that  due  faith  and 
credit  have  not  been  given  to  a  judgment  ren- 
dered in  an  action  between  him  and  the  other 
party,  he  asserts  a  right  under  the  Constitu- 
tion of  the  United  States,  and  n<»ce8sarily 
this  raises  a  federal  question."  West  Side 
Belt  R.  Co.  r.  Pittsburgh  Constr.  Co.,  (1911) 
219  U.  S.  92,  31  S.  Ct.  196,  55  U.  S.  (L.  ed.) 

107. 

"  We  have  repeatedly  held  that  the  mere 
construction  by  a  state  court  of  a  statute  of 
asnother  state,  without  (juestioning  its  valid- 
ity, does  not,  with  possibly  some  exceptions, 
deny  to  it  the  full  faith  and  credit  demanded 
by  the  statute  in  order  to  give  this  court  ju- 
risdiction." Allen  V.  Alleghany  Co.,  (1905) 
196  U.  S.  458,  25  S.  Ct.  3U,  49  U.  S.  (L.  ed.) 
551.  To  the  same  point  see  Smithsonian 
Inst.  V.  St.  JohJ,  (1909)  214  U.  S.  19,  29  S. 
Ct.  601,  53  U.  S.  (L.  ed.)  892. 

The  exercise  by  a  state  court  of  its  inde- 
pendent judgment  in  interpreting  the  statute 
of  another  state  upon  which  the  cause  of 
action  is  based  can  present  no  federal  ques- 
tion under  the  full  faith  and  credit  clause  of 
the  Federal  Constitution,  where  there  is  no 
local  statute  controlling  the  construction  of 
statutes  of  other  states,  and  no  settled  con- 
struction of  the  statute  by  the  courts  of  the 
state  enacting  it  is  pleaded  or  proved.  Louia- 
ville,  etc.,  R.  Co.  f.  Melton,  (1910)  218 
U.  S.  36,  30  S.  Ct.  676,  54  U.  S.  (L.  ed.) 
921. 

Whether  or  not  a  corporate  contract  en- 
tered  into  in  contravention  of  the  statutes 


regulating  foreign  corporations  was,  undsr 
the  proper  construction  of  such  statutes,  ipso 
/oc/o  void,  and  therefore  unenforceable  in 
the  courts  of  another  state,  does  not  present 
a  question  under  the  full  faith  and  credit 
clause  of  the  Federal  Constitution  which  will 
sustain  a  writ  of  error  under  section  709. 
"The  validity  of  these  statutes  was  not  de- 
nied. The  case  turned  upon  their  construc- 
tion and  the  effect  to  be  g^iyen  to  them  in 
another  state."  Allen  v.  Alleghany  Co., 
(1905)  196  U.  S.  458,  25  S.  Ot  311,  49  U.  S. 
(L.  ed.)  551. 

A  decision  of  a  state  court  sustaining  the 
validity  of  a  statute  of  another  state,  which 
is  asserted  to  violate  the  constitution  of  that 
state,  does  not  necessarily  involve  a  decision 
respecting  the  full  faith  and  credit  to  be 
given  such  constitution,  so  as  to  sustain  a 
writ  of  error  from  the  federal  Supreme  Court, 
where  the  state  court  did  not  question  the 
validity  of  the  state  constitution,  but,  rightly 
or  wrongly,  held  that  the  statute  was  not 
repugnant  to  it.  Smithsonian  Inst.  v.  St. 
John,  (1909)  214  U.  S.  19,  29  S.  Ct  601,  63 
U.  S.  (L.  ed.)  892. 

The  federal  Supreme  (Dourt  has  jurisdiction 
of  a  writ  of  error  sued  out  to  review  the  de- 
cision of  a  &tate  court  adverse  to  the  conten- 
tion that  no  recovery  against  the  plaintiff  in 
error  can  be  had  if  the  judgment  of  a  court  of 
a  sister  state  be  given  the  full  faith  and 
credit  to  which  it  is  entitled  under  the  Con- 
stitution and  laws  of  the  United  States. 
American  Express  Co.  v.  Mullins,  (1909)  212 
W.  S.  311,  16  Ann.  Cas.  536,  29  S.  Ct.  381,  63 
U.  S.   (L.  ed.)   525. 

No  refusal  by  the  courts  of  one  state  to 
give  full  faith  and  credit  to  the  judgment  of 
that  of  another  is  shown,  so  as  to  give  the 
federal  Supreme  Court  jurisdiction  to  review 
their  final  judgment  dismissing  a  proceeding 
by  a  wife  to  set  aside  a  judgment  annulling 
her  marriage,  because  such  judgment  deter- 
mined the  question  of  the  legality  of  her 
marriage  against  her,  where  it  appears  that 
such  other  court,  being  a  court  of  competent 
jurisdiction,  and  having  jurisdiction  of  the 
parties  and  the  subject-matter,  dismissed  a 
suit  by  her  for  separate  maintenance  while 
she  was  living  apart  from  her  husband  for 
alleged  justifiable  cause,  in  which  the  de- 
fense was  that  she  never  became  the  wife  of 
defendant,  because  at  the  time  of  her  al- 
leged marriage  to  him  she  had  a  husband 
living,  which  allegation  was  supported  by 
evidence  at  the  hearing,  although  the  dis- 
missal might  have  been  merely  upon  the 
ground  that  she  was  not  justified  in  living 
apart  from  him,  if  she  made  no  attempt  to 
prove  that  it  was  in  fact  upon  such  ground. 
Everett  t?.  Everett,  (1909)  215  U.  8.  203,  30 
S.  Ct.  70,  54  U.  S.   (L.  ed.)   158. 

Under  Enabling  Act.  —  The  claim  of  a  right 
under  an  "authority  exercised  under  the 
United  States"  was  presented  by  a  conten- 
tion that  a  Montana  statute  was  authorized 
by  the  Enabling  Act  of  Feb.  22,  1889,  25  Stat. 
L.  676,  ch.  180,  and  was  therefore  valid, 
even  if  repugnant  to  the  constitution  of  that 
state.  Montana  v.  Rice,  (1907)  204  U.  S. 
291,  27  S.  Ct.  281,  51  U.  S.  (L.  ed.)  490. 
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VII.  Dbawn  ht  Quebtioit  ob  Specially  Sot 
'  Up  and  Claimed. 

Neceuity.  —  The  appellate  jurisdiction  of 
the  federal  Supreme  Court  under  section  709 
cannot  be  based  upon  the  supposed  denial  of 
a  federal  right  which  was  not  urged  in  the 
trial  court,  or  called  to  the  attention  of  or 
decided  by  the  state  appellate  court.  Cin- 
cinnati, etc.,  R.  Co.  t7.  Slade,  (1910)  216  U.  S. 
78,  30  S.  Ct.  230,  54  U.  S.  (L.  ed.)  390. 

A  question  which  the  federal  Supreme 
Court  can  review  on  writ  of  error  to  a  state 
court  does  not  arise  under  the  Act  of  March 
2,  1893,  ch.  196,  27  Stat.  L.  531,  6  Fed.  Stat. 
Annot.  753,  requiring  interstate  carriers  to 
equip  their  cars  with  automatic  couplings, 
wliere  no  right  under  such  Act,  or  dependent 
upon  its  construction,  was  specially  set  up  or 
claimed,  and  denied  by  the  state  court.  South- 
em  R.  Co.  V.  Carson,  (1904)  194  U.  S.  136, 
24  S.  Ct.  609,  48  U.  S.  (L.  ed.)  907. 

The  necessity  of  invoking  the  protection  of 
the  commerce  clause  of  the  Federal  Constitu- 
tion, if  the  repugnancy  to  that  clause  of  cer- 
tain state  legislation  is  to  be  considered  by 
the  federal  Supreme  Court  on  writ  of  error 
to  a  state  court,  is  not  obviated  by  a  reference 
to  the  Fourteenth  Amendment  as  invalidating  • 
such  legislation.  Cox  v,  Texas,  (1906)  202 
U.S. 446, 26  S.Ct.672,50  U.S.  (L.  ed.)  1009. 

The  refusal  by  an  inferior  state  court  of 
an  application  to  remove  a  cause  to  a  federal 
Circuit  Court  presents  no  federal  question 
which  will  sustain  a  writ  of  error  to  review 
a  judgment  of  the  highest  state  court  affirm- 
ing the  judgment  below,  where  there  is  noth- 
ing in  the  record  to  indicate  that  the  ques- 
tion of  the  right  of  removal  was  brought  to 
the  attention  of  the  highest  state  court,  and 
that  court  could  not  have  considered  the  ques- 
tion even  if  presented,  because,  at  the  time 
the  appeal  from  the  final  judgment  was  taken, 
it  was  too  late  to  review  the  order  refusing 
the  removal.  Chesapeake,  etc.,  R.  Co.  t7.  Mc- 
Donald, (1909)  214  U.  S.  191,  29  S.  Ct.  546, 
53  U.  S.  (L.  ed.)  963. 

A  decision  of  a  state  court  that  there  was 
probable  cause  for  beginning  a  trademark  in- 
fringement suit  in  the  federal  courts  in  which 
m  final  decree  was  entered  dismissing  the 
bill  on  the  merits  after  a  temporary  injunc- 
tion had  been  dissolved  is  not  reviewable  in 
the  federal  Supreme  Court,  where  the  record 
does  not  show  that  any  claim  of  right  under 
the  Federal  Constitution  or  laws  was  made 
in  the  state  court,  on  the  theory  that  such 
court,  by  its  reasoning,  implies  that  it  finds 
probable  cause,  in  its  own  opinion,  that  the 
decree  of  the  federal  court  was  wrong,  where- 
as not  to  assume  it  to  be  correct  is  to  fail  to 
give  it  the  full  faith  and  credit  which  R.  S. 
sec.  905,  3  Fed.  Stat.  Annot.  37,  requires. 
Burt  f?.  Smith,  (1906)  203  U.  S.  129,  27  S. 
Ct.  37,  51  U.  S.  (L.  ed.)  121,  dismissing  a 
writ  of  error. 

The  defense  to  an  action  by  a  state  to  re- 
cover possession  of  a  traot  of  land,  so  far  as 
based  upon  a  Spanish  grant,  involves  no 
question  of  a  federal  nature  which  can  be 
considered  in  the  federal  Supreme  Court  on 
writ  of  error  to  a  state  court,  where  neither 


the  validity  or  construction  of  any  treaty 
of  the  United  States  nor  the  validity  of  the 
grant   were   challenged.     O'Conor   r.   Texas, 

(1906)  202  U.  S.  601,  26  S.  Ct.  726,  50  U.  S. 
(L.  ed.)   1120. 

Time  to  raise  question  or  make  claim. — 
A  federal  question  is  presented  in  time  and  in 
the  proper  form  by  requested  instructions  in 
a  state  court,  asserting  rights  under  the  Fed- 
eral Constitution,  which,  if  they  actually 
exist,  entitle  the  party  asserting  them  to  an 
instruction  directing  a  verdict  in  its  favor. 
National  Mut.  Bldg.,  etc.,  Assoc.  t7.  Brahan, 

(1904)  193  U.  S.  635,  24  S.  Ct.  532,  48  U.  S. 
(L.  ed.)   823. 

A  federal  question  which  will  sustain  a 
writ  of  error  cannot  be  first  raised  in  the  as- 
signment of  errors  in  the  federal  Supreme 
Court.  Mailers  t?.  Commercial  L.  &  T.  Co., 
(1910)  216  U.  S.  613,  30  S.  Ct.  438. 

Raising  the  federal  question  for  the  first 
time  in  the  petition  for  a  writ  of  error  to  a 
state  court  and  in  the  accompanying  assign- 
ment of  errors  is  not  sufficient  to  enable  the 
federal  Supreme  Court  to  consider  that  ques- 
tion, even  though  another  federal  question 
has  been  properly  raised  and  brought  up  by 
the  same  writ  of  error.     Montana  v.  Rice, 

(1907)  204  U.  S.  291,  28  S.  Ct.  281,  61  U.  S. 
(L.  ed.)  490. 

In  Rogers  t?.  Clark  Iron  Co.,  (1910)  217 
U.  S.  589,  30  S.  Ct.  693,  the  entire  v^  curiam 
opinion  was  as  follows :  "  Writ  of  error  dis- 
missed for  want  of  jurisdiction.  The  case  is 
reported  below  in  (1908)  104  Minn.  198, 
where  the  facts  are  set  forth  at  length.  We 
hold  that  no  federal  question  was  decided 
either  in  express  terms  or  by  necessary  im- 
plication, and  that  the  attempt  to  raise  a 
federal  question  was  made  in  this  court  for 
the  first  time,  which  was  too  late." 

The  objection  that  the  trustee  in  bank- 
ruptcy had  no  right  to  attack  the  validity  of 
a  chattel  mortgage  given  by  the  bankrupt, 
because  it  did  not  appear  that  he  represented 
any  but  simple  contract  creditors,  is  too  late 
to  be  available  on  a  writ  of  error  from  the 
federal  Supreme  Court  to  a  state  court,  when 
the  point  was  not  made  in  the  trial  court. 
Frank  v.  Vollkommer,  (1907)  205  U.  S. 
621,  27  S.  Ct.  596,  51  U.  S.  (L.  ed.)  911. 

The  suggestion  of  a  violation  of  a  federal 
right,  first  made  in  a  petition  for  the  review, 
in  the  highest  state  court,  of  the  judgment 
of  an  intermediate  appellate  court,  is  too 
late  to  serve  as  a  basis  for  the  exercise  of  the 
appellate  jurisdiction  of  the  federal  Supreme 
Court,  where  it  does  not  affirmatively  appear 
that  the  state  court  passed  upon  the  federal 
question,  and  the  denial  of  the  petition  may 
well  have  been  upon  the  ground  that  the 
question,  not  having  been  suggested  in  the 
court  below,  could  not  be  made  available  on 
appeal.     Chicago,   etc.,   R.    Co.   v.   McGuire, 

(1905)  196  U.  S.  128,  25  S.  Ct.  200,  49  U.  S. 
(L.  ed.)  413. 

The  suggestion  of  a  federal  question,  first 
made  in  a  petition  for  rehearing,  filed  in  the 
highest  state  court,  is  too  late  to  sustain  a 
writ  of  error  from  the  federal  Supreme  Court. 
Barrington  r.  Missouri,  (1907)  205  U.  S. 
483,  27  S.  Ct.  582,  61  U.  S.  (L.  ed.)  890. 
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A  federal  question,  though  first  raised  on  a 
motion  for  rehearing  in  the  highest  state 
court)  is  in  time  to  confer  jurisdiction  on  the 
federal  Supreme  Court  of  a  writ  of  error  un- 
der section  700,  where  the  state  court  enter- 
tained the  motion  and  decided  the  question. 
Leigh  V.  Green,  (1904)  193  U.  S.  79,  24  S.  Ct. 
390,  48  U.  S.  (L.  ed.)  623;  McKay  r.  Kaly- 
ton,  (1907)  204  U.  S.  458,  27  8.  Ct.  346,  51 
U.  S.  (L.  ed.)  566;  Sullivan  f.  Texas,  (1908) 
207  U.  S.  416,  28  S.  Ct.  215,  52  U.  S.  (L.  ed.) 
274;  Illinois  Cent.  R.  Co.  v.  Kentucky,  (1910) 
218  U.  S.  551,  31  S.  Ct.  95,  54  U.  S.  (L.  ed.) 
1147;  Kentucky  Union  Co.  t?.  Kentucky, 
(1911)  219  U.  S.  140,  31  S.  Ct.  171,  55  U.  S. 
(L.  ed.)   137. 

An  attempt  to  assign  new  errors  in  a  peti- 
tion for  rehearing,  in  a  state  court  which  is 
overruled  without  an  opinion  passing  on  fed- 
eral questions  cannot  avail  to  import  such 
questions  into  the  record  so  as  to  sustain  a 
writ  of  error  from  the  federal  Supreme  Court 
to  the  state  court.  Waters-Pierce  Oil  Co.  r. 
Texas,  (1909)  212  U.  8.  112,  29  8.  Ct.  227, 
53  U.  S.  (L.  ed.)  431. 

"  It  is  not  enough  that  the  federal  ques- 
tion was  first  presented  hy  a  petition  for  re- 
hearing unless  that  question  was  thereupon 
considered  and  passed  on  aidverse^  by  the 
court.  Corkran  Oil,  etc.,  O).  V,  Amaudet, 
(1905)  199  U.  S.  182,  26  S.  Ct.  41,  50  U.  8. 
(L.  ed.)  143."  Montana  t?.  Rice,  (1907) 
204  U.  S.  291,  27  8.  Ct.  281,  51  U.  8.  (L.  ed.) 
490. 

"  It  has  been  many  times  held  in  this  court 
that  an  attempt  to  introduce  a  federal  ques- 
tion into  the  record  for  the  first  time  by  a 
petition  for  rehearinc  is  too  late.  .  .  .  There 
is  an  exception  to  this  rule  when  it  appears 
that  the  court  below  entertained  the  motion 
for  rehearing,  and  passed  upon  the  federal 
question.  But  it  must  appear  that  such  fed- 
eral question  was  in  fact  passed  upon  in 
considering  the  motion  for  rehearing;  if  not, 
the  general  rule  applies.  Mallett  v.  North 
Carolina,  (1901)  181  U.  8.  589,  21  8.  Ot.  730, 
45  U.  8.  (L.  ed.)  1015;  Leigh  v.  Green, 
(1904)  193  U.  S.  79,  24  8.  Ct.  390,  48  U.  8. 
(L.  ed.)  623;  Corkran  Oil,  etc.,  Co.  t7. 
Amaudet,  (1905)  199  U.  8.  182,  26  8.  Ct. 
41,  50  U.  8.  (L.  ed.)  143,  144;  McMillen  t;. 
Ferrum  Min.  Co.,  (1905)  197  U.  8.  343,  25 
8.  Ct.  633,  49  U.  8.  (L.  ed.)  784;  Waters- 
Pierce  Oil  Co.  t?.  Texas,  (1909)  212  U.  8.  112, 
118,  29  8.  Ct.  227,  53  U.  S.  (L.  ed.)  431, 
434."  Forbes  t?.  Virginia  State  Council, 
(1910)  216  U.  8.  396,  30  8.  Ct.  295,  54  U.  8. 
(L.  ed.)  534. 

A  federal  question  first  raised  by  a  petition 
for  a  rehearing  in  the  highest  state  court  is 
too  late  to  support  the  appellate  jurisdiction 
of  the  federal  Supreme  Court,  where  the  state 
court,  in  denying  the  petition,  made  no  refer- 
ence to  the  federal  question.  McMillen  f?. 
Ferrum  Min.  Co.,  (1905)  197  U.  8.  343,  25 
8.  Ct.  533,  49  U.  S.  (L.  ed.)  784. 

Counsel's  inadvertence  in  relying  in  the 
state  court  on  the  Fifth  Amendment  to  the 
Federal  Constitution  as  invalidating  a  pro- 
vision of  the  state  constitution  was  not  cor- 
rected in  time  to  sustain  a  writ  of  error  from 
the  federal  Supreme  Court,  by  alleging  a  vio- 


lation of  the  Fourteenth  Amendment  in  a 
petition  for  rehearii^g  in  the  highest  state 
court,  which  was  denied  without  any  observa- 
tions. Corkran  Oil,  etc.,  Co.  v.  Amaudet, 
(1905)  199  U.  8.  182,  26  S.  Ct.  41,  50  U.  8. 
(L.  ed.)  143. 

An  order  of  the  highest  state  court,  made 
in  passing  upon  a  petition  for  rehearing, 
which  recites  that  "on  mature  considera- 
tion" the  prayer  of  said  petition  is  denied, 
does  not  show  that  the  court  passed  upon  the 
federal  questions  first  raised  by  such  petition, 
so  as  to  sustain  a  writ  of  error  under  section 
709.  Forbes  i?.  Virginia  State  Council,  (1910) 
216  U.  8.  396,  30  8.  Ct.  295,  54  U.  8.  (L.  ed.) 
534,  where  the  court  said:  "Except  that 
the  order  is  said  to  be  upon  'mature'  con- 
sideration, it  is  almost  word  for  word  the 
order  on  rehearing  reviewed  in  McCorquo- 
dale  !?.  Texas,  (1908)  211  U.  8.  432,^29  8.  Ct. 
146,  53  U.  8.  (L.  ed.)  269,  which  was  held 
to  amount  to  no  more  than  a  denial  of  the 
motion." 

An  affidavit  in  support  of  a  petition  for  re- 
hearing in  the  highest  state  court,  stating 
that,  in  the  brief  as  well  as  upon  oral  argu- 
ment, a  specified  federal  question  had  been  pre- 
sented and  dismissed,  will  not  support  a  writ 
of  error  from  the  federal  Supreme  Court, 
where  the  state  court  denied  the  petition, 
with  the  statement  that  no  federal  question 
had  been  raised  in  that  court,  which  may  be 
construed  as  denying  that  any  such  matter 
was  brought  to  its  attention,  as  stated  in  the 
affidavit,  or  as  holding  that  it  presented  no 
federal  question.  Smithsonian  Inst.  r.  St. 
John,  (1909)  214  U.  8.  19,  29  8.  Ct.  601,  53 
U.  8.  (L.  ed.)  892. 

The  federal  Siipreme  Court  has  no  jurisdic- 
tion of  a  writ  of  error  in  a  case  in  which  the 
only  suggestion  that  a  federal  question  was 
involved  was  put  forward  after  the  high^rt 
state  court  had  affirmed,  on  a  second  appeal, 
a  judgment  rendered  by  the  court  below  in 
strict  obedience  to  its  mandate,  compliance 
with  such  mandate  being  in  fact  the  only 
question  open  to  and  determined  by  the  high- 
est court.  Bonner  v.  Gorman,  (1909)  213  U. 
8.  86,  29  S.  Ct.  483,  53  U.  8.  (L.  ed.)  709. 

The  proper  way  to  raise  the  question  or 
make  the  claim.  —  In  respect  of  a  case  in  the 
second  class  of  those  provided  for  in  section 
709,  viz.,  "where  is  drawn  in  question  the 
validity  of  a  statute  of,"  etc.,  the  court  said : 
''  It  has  been  frequently  held  that  in  caaes 
coming  within  this  class  less  particularity  is 
required  in  asserting  the  federal  right  than 
in  cases  of  the  third  class,  wherein  a  right, 
title,  privilege,  or  immunity  is  claimed  under 
the  United  States,  and  the  decision  is  against 
such  right,  title,  privilege,  or  immunity.  In 
the  latter  class  the  statute  requires  such 
right  or  privilege  to  be  '  specially  set  up  and 
claimed.'  Lender  the  second  class  it  may  be 
said  to  be  the  result  of  the  rulings  in  this 
court  that  if  the  federal  question  appears  in 
the  record  in  the  state  court,  and  was  de- 
cided, or  the  decision  thereof  was  necessarily 
involved  in  the  case,  the  fact  that  it  was  not 
specially  set  up  will  not  preclude  the  right  of 
review  here.  Columbia  Water  Power  Co.  t?. 
Columbia  Electric  St.  R.,  etc.,   Co.,    (1899) 
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172  U.  S.  475  (19  S.  Ct.  247,  43  U.  S.  fL.  ed.) 
521),  and  cases  cited  on  pace  488.  Neverthe- 
less, it  is  equally  well  settled  that  the  right 
of  review  dependent  upon  the  adverse  de- 
cision of  a  federal ,  question  exists  only  in 
those  cases  wherein  a  decision  of  the  question 
involved  was  brought,  in  some  proper  manner, 
to  the  attention  of  the  court,  and  decided,  or 
it  appears  that  the  judgment  rendered  could 
not  have  been  given  without  deciding  it." 
Harding  v.  Illinois,  (1904)  196  U.  S.  78,  25 
S.  Ct  176,  49  U.  8.  (L.  ed.)  394. 

"  If  a  party  relies  upon  a  federal  right,  be 
must  specially  set  it  up,  and  a  denial  of  lia- 
bility under  the  law  is  not  a  compliance  with 
that  requirement."  Louisville,  etc.,  R.  Go.  r. 
Smith,  (1907)  204  U.  S.  651,  27  S.  Ct.  401, 
51  U.  S.  (L.  ed.)  612. 

The  mere  claim  of  a  right  under  the  Con- 
stitution of  the  United  States  in  the  objec- 
tions filed  to  the  confirmation  of  an  assess- 
ment for  a  public  improvement,  which  was 
never  afterwards  brought  to  the  attention 
of  the  trial  court  or  the  Supreme  Court  of  the 
state,  is  not  sufficient  to  sustain  a  writ  of 
error  from  the  federal  Supreme  Court  to  the 
state  court.  Hulbert  v,  Chicago,  (1906)  202 
U.  8.  275,  26  8.  Ct.  617,  50  U.  S.  (L.  ed.) 
1026. 

Statements  in  the  writ  of  error  and  the 
petition  for  citation  are  insufficient  to  show 
that  a  federal  question  was  raised  and  de- 
cided by  a  state  court  which  will  sustain  a 
writ  of  error  from  the  federal  Supreme  Court. 
Hulbert  t?.  Chicago,  (1906)  202  U.  S.  275,  26 
S.  Ct.  617,  50  U.  S.  (L.  ed.)  1026. 

The  defense  in  an  action  against  the  maker 
of  a  promissory  note  given  in  consideration 
of  a  promise  to  have  cigars  called  for  by  a 
certain  contract  manufactured  in  Key  West, 
that  it  was  contemplated  that  such  cigars 
were  to  be  removed  from  the  factory  without 
compliance  with  the  regulations  prescribed 
by  R.  S.  sees.  3390,  3393,  3  Fed.  Stat.  Annot. 
745,  747,  does  not  amount  to  the  special  as- 
sertion of  a  right,  title,  privilege,  or  im- 
munity under  a  federal  statute,  within  the 
meaning  of  section  709,  since  defendant  could 
derive  no  personal  rights  under  those  sec- 
tions to  enforce  the  repudiation  of  his  note, 
even  though,  on  grounds  of  public  policy,  it 
was  illegal  and  void.  Allen  f?.  Arguimbau, 
(1905)  198  U.  8.  149,  25  S.  Ct.  622,  49  U.  S. 
(L.  ed.)  990. 

A  showing  at  every  stage  of  the  litigation 
in  the  state  courts  of  the  intention  of  a  na- 
tional bank  to  rely  upon  the  United  States 
banking  laws  for  immunity  against  liabilities 
arising  out  of  the  ownership  of  shares  in  a 
partnership  is  sufficient  to  sustain  the  appel- 
late jurisdiction  of  the  federal  Supreme 
Court,  although  the  bank  did  not,  in  the  first 
instance,  anticipate  the  specific  and  qualified 
form  in  which  the  immunity  finally  was  de- 
nied—  especially  where  the  highest  state 
court,  by  a  certificate,  made  part  of  its  rec- 
ord and  judgment,  stated  that  the  federal 
question  was  involved.  Merchants'  Nat.  Bank 
9.  Wehrmann,  (1906)  202  U.  8.  295,  26  8. 
Ct.  613,  50  U.  8.  (L.  ed.)  1036. 

Where  it  clearly  and  unmistakably  appears 
from  the  opinion  of  the  state  Supreme  Court 


that  the  federal  question  was  assumed  to  be 
in  issue  was  decided  against  the  claim  of 
federal  right,  and  that  the  decision  of  the 
question  was  essential  to  the  judgment  ren- 
dered, this  is  enough  to  give  the  federal  Su- 
preme Court  authority  to  examine  that  ques- 
tion on  a  writ  of  error.  Montana  i\  Rice, 
(1907)  204  U.  8.  291,  27  S.  Ct.  281,  51  U.  8. 
(L.  ed.)  490;  Chambers  v.  Baltimore,  etc.,  R. 
Co.,  (1907)  207  U.  8.  142,  28  8.  Ct.  34,  52 
U.  8.  (L.  ed.)  143. 

An  assignment  of  error  in  a  state  court 
which  has  refused  to  give  eflfect  to  a  judg- 
ment of  a  federal  Circuit  Court  in  deciding  a 
controversy  before  it,  which  states  the  re- 
fusal of  the  trial  court  to  give  proper  and 
full  credit  to  the  judgment  of  the  Circuit 
Court,  thereby  denying  to  the  complaining 
party  "  a  right  arising  under  the  authority  of 
the  United  States,"  does  not  lack  certainty 
of  specification,  so  as  to  prevent  the  federal 
Supreme  Court  from  taking  jurisdiction  of 
the  cause.  Virginia-Carolina  Chemical  Co. 
V,  Kirven,  (1909)  215  U.  8.  252,  30  8.  Ct. 
78,  51  U.  8.  (L.  ed.)  179. 

A  decision  of  the  Michigan  Supreme  Court 
that  a  foreign  mutual  insurance  company 
which  had  not  been  authorized  to  do  business 
in  the  state  ab  provided  by  the  state  statutes 
could  not  maintain  a  suit  to  collect  assess- 
ments due  on  a  policy  issued  by  one  of  its 
agents  in  another  state  on  request  of  an  in- 
surance broker  in  Michigan  who  was  unable 
to  place  the  whole  line  in  his  own  authorized 
companies,  could  not  be  reviewed  in  the  fed- 
eral Supreme  Court,  where  the  only  showing 
of  a  federal  question  raised  before  judgment 
was  made  by  a  request  for  a  finding  as  matter 
of  law  that  the  state  statutes  do  not  and 
could  not  under  the  Federal  Constitution 
prohibit  the  insured  from  going  or  sending 
outside  the  state  and  there  procuring  insur- 
ance of  its  property  locat^  in  the  state 
from  an  insurance  company  not  authorized  to 
do  business  therein,  which  is  entirely  inade- 

2uate   for   the   purpose.     Swing   v.    Weston 
.umber  Co.,  (1907)  205  U.  8.  275,  27  8.  Ct. 
497,  51  U.  8.  (L.  ed.)  799. 

The  objection  that  no  federal  right  was 
"specially  set  up  and  claimed"  within  the 
meaning  of  section  700  could  not  successfully 
be  maintained,  where  judicial  proceedings  in 
New  Jersey  were  clearly  relied  upon  in  New 
York  by  executors  in  an  "appeal  to  the 
surrogate "  as  a  defense  to  the  assessment 
of  the  New  York  transfer  tax,  although  such 
right  was  not  in  terms  stated  to  be  one 
claimed  under  the  Federal  Constitution  — 
especially  where  the  constitutional  right  was 
specifically  claimed  in  writing  while  the  sur- 
rogate still  had  the  "appeal"  under  consid- 
eration, and  its  denial  was  made  the  subject 
of  exceptions.  Tilt  p.  Kelsey,  (1907)  207  U. 
8.  43,  28  S.  Ct.  1,  52  U.  S.   (L.  ed.)   95. 

References  to  the  Dartmouth  College  case 
in  the  opinions  of  the  state  courts  in  dis- 
cussing the  question  whether  a  certain  educa- 
tional institution  is  public  or  private,  the 
decision  of  which  question  would  determine 
the  validity  of  state  legislation  under  the 
state  constitution,  do  not  show  that  the  con- 
tract clause  of  the  Federal  Constitution  was 
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relied  upon  to  invalidate  such  legislation,  so 
as  to  sustain  a  writ  of  error  from  the  federal 
Supreme  (>ourt.  Osborne  v.  Clark,  (1907) 
204  U.  S.  565,  27  S.  Ct.  319,  61  U.  S.  (L.  ed.) 
619. 

The  assertion,  on  a  motion  for  a  new  trial, 
that  a  state  statute  is  contrary  to  the  Federal 
Constitution,  without  pointing  out  the  pro- 
vision of  that  instrument  which  it  is  claimed 
to  violate,  does  not  present  a  federal  question 
which  will  confer  jurisdiction  of  a  writ  of 
error  under  section  709.  Harding  17.  Illinois, 
(1904)  196  U.  S.  78,  25  S.  Ct.  176,  49  U.  S. 
(L.  ed.)  394. 

The  full  faith  and  credit  clause  of  the  Fed- 
eral Constitution  must  be  pleaded,  or  the 
attention  of  the  court  below  directed  to  the 
fact  that,  in  connection  with  the  proper  con- 
struction of  a  statute  of  another  state,  re- 
liance was  placed  upon  that  clause,  in  order 
to  present  a  federal  question  for  review. 
Louisville,  etc.,  R.  Co.  t?.  Melton,  (1910)  218 
U.  S.  36,  30  S.  Ct.  676,  54  U.  S.  (L.  ed.)  921. 

In  a  criminal  case  in  a  state  court  the 
judgment  of  the  state  Supreme  Court  did  not 
contain  the  slightest  allusion  to  any  federal 
question,  but  in  a  statement  in  a  bill  of  ex- 
ceptions allowed  by  the  state  Supreme  Court 
it  appeared  that  exceptions  were  taken  to  cer- 
tain parts  of  the  charge  to  the  jury,  because 
they  "  in  effect  deprived  the  plaintiff  in  error 
of  his  liberty  without  due  process  of  law,*' 
and  that  the  question  thus  raised  was  dis- 
cussed before  the  Supreme  Court  of  the  state. 
Dismissing  a  writ  of  error,  the  federal  Su- 
preme Court  said :  "  Something  more  than 
this  vague  and  inferential  suggestion  of  a 
right  under  the  Constitution  of  the  United 
States  must  be  presented  to  the  state  courts 
to  give  us  the  limited  authority  to  review 
their  judgments  which  exists  under  the  Con- 
stitution and  is  regulated  by  section  709  of 
the  Revised  Statutes.  A  mere  claim  in  the 
court  below  that  there  has  been  a  denial  of 
due  process  of  law  does  not  of  itself  raise  a 
federal  question  with  sufficient  distinctness 
to  give  us  jurisdiction  to  consider  whether 
there  has  been  a  violation  of  the  Fourteenth 
Amendment  to  the  Constitution."  Thomas  v. 
Iowa,  (1908)  209  U.  S.  263,  28  S.  Ct.  487,  52 
U.  S.  (L.  ed.)  783. 

The  question  as  to  the  validity  of  a  state 
law  under  the  Federal  Constitution  is  not 
necessarily  involved  so  as  to  sustain  a  writ  of 
error  from  the  federal  Supreme  Court  to  a 
state  court  merely  because  the  state  law 
logically  might  have  been  assailed  as  invalid 
under  the  Federal  Cons>titution  upon  grounds 
more  or  less  similar  to  those  actually  taken. 
Osborne  i\  Clark,  (1907)  £"1  U.  S.  666,  27  S. 
Ct.  319,  51  U.  S.  (L.  ed.)  619. 

A  carrier's  denial  that  "  it  was  bound  by 
law,"  as  alleged  by  complainant,  to  receive,  as  a 
connecting  and  ultimate  carrier,  a  certain  in- 
terstate shipment,  and  forward  and  deliver 
it  to  its  ult'imate  destination,  does  not  amount 
to  the  assertion  of  a  right  under  the  Act  to 
regulate  commerce,  so  as  to  sustain  a  writ 
of  error  to  review  the  judgment  of  a  state 
court  adverse  to  such  contention.  Louisville, 
etc.,  R.  Co.  1?.  Smith,  (1907)  204  U.  S.  651, 
27  S.  Ct.  401,  51  U.  S.  (L.  ed.)  012. 


Mtut^appeai  in  record.  —  Neither  the  peti- 
tion for  a  rehearing,  nor  the  petition  for  the 
writ  of  error,  nor  the  assignments  of  error 
\h,  the  federal  Supreme  Court,  nor  the  certifi- 
cation of  briefs  by  the  clerk  of  the  state  court, 
can  cure  the  failure  of  the  record  to  show 
that  a  federal  question  was  raised  and  de- 
cided which  would  confer  jurisdiction  on  the 
federal  Supreme  Court  of  a  writ  of  error  to 
the  state  court.  Harding  v,  Illinois,  (1904) 
196  U.  S.  78,  25  S.  Ct.  176,  49  U.  S.  (L.  ed.) 
394. 

"Neither  the  petition  for  writ  of  error  in 
the  state  court  after  judgment  nor  the  as- 
signments of  error  in  this  court  can  supply 
deficiencies  in  the  record  of  the  state  court, 
if  such  exist."  Appleby  v,  Buffak>,  (1911) 
221  U.  S.  524,  31  S.  Ct.  699,  701,  66  U.  S. 
(L.  ed.)    838. 

"In  such  cases  it  is  thoroughly  well  set- 
tled that  the  record  of  the  state  court  must 
disclose  that  the  right  so  set  up  and  claimed 
was  expressly  denied,  or  that  such  was  the 
necessary  effect,  in  law,  of  the  judgment. 
Sayward  t7.  Denny,  (1896)  168  U.  S.  180,  183, 
16  S.  Ct.  777,  39  U.  S.  (L.  ed.)  941,  942; 
Harding  v.  Illinois,  (1904)  196  U.  S.  78,  25 
S.  Ct.  176,  49  U.  S.  (L.  ed.)  394;  Waters- 
Pierce  Oil  Co.  ».  Texas,  (1909)  212  U.  S.  86, 
97,  29  S.  CI.  220,  63  U.  S.  (L.  ed.)  417,  424." 
Appleby  v.  Buffalo,  (1911)  221  U.  S.  524,  31 
S.  Ct.  699,  55  U.  S.  (L.  ed.)  838. 

"  In  any  of  the  classes  of  cases  mentioned 
in  section  709  it  is  essential  that  the  record 
disclose  that  the  federal  question  involved 
was  decided,  or  that  th^  judgment  necessarily 
involved  the  federal  right,  and  decided  it  ad- 
versely to  the  claim  of  the  plaintiff  in  error." 
Chesapeake,  etc.,  R.  Co.  17.  McDonald,  (1909) 
214  U.  S.  191,  29  S.  Ct.  646,  63  U.  S.  (L.  ed.) 
963. 

''  It  is  well  settled  in  this  court  that  a  re- 
view of  the  judgment  of  a  state  court  is  con- 
fined to  the  assignments  of  error  made  and 
passed  upon  in  the  judgment  of  the  state 
court  brought  here  for  review.  The  assign- 
ment of  errors  in  this  court  cannot  brin^  into 
the  record  any  new  matter  for  our  considera- 
tion. Harding  17.  Illinois,  (1904)  196  U.  8. 
78,  25  S.  Ct.  176,  43  U.  8.  (L.  ed.)  894." 
Waters-Pierce  Oil  Co.  v,  Texas,  (1909)  212 
U.  S.  112,  29  S.  Ct.  227,  53  U.  S.  (L.  ed.)  431. 

A  motion  to  quash  an  indictment  against 
a  negro  for  disqualification  of  the  grand 
jurors,  who  must  be  electors,  because  of  a 
change  in  the  state  constitution  respecting  the 
qualifications  of  electors,  alleged  to  violate 
the  Act  of  Congress  of  June  25,  1868,  15 
Stat.  L.  73,  eh.  70,  does  not  present  any  ques- 
tion of  the  denial  of  a  federal  right,  where 
there  is  nothing  in  the  record  to  show  that 
the  grand  jury  as  actually  impaneled  con< 
tained  any  person  who  was  not  qualified  as 
an  elector  under  the  earlier  constitution,  or 
that  it  was  so  made  up  as  to  exclude  negro 
citizens  on  account  of  their  race.  Franklin 
47.  South  Carolina,  (1910)  218  U.  8.  161,  30 
S.  Ct.  640,  64  U.  S.  (L.  ed.)  980. 

An  order  of  the  highest  court  of  a  state, 
on  a  motion  for  rehearing,  which  recites  that 
the  cause  came  on  to  be  heard  on  such  mo- 
tion, and,  "  the  same  being  considered  by  the 
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CGuri,  said  motion  is  overruled,"  does  not 
show  that  the  court  passed  on  the  federal 
question  first  raised  by  such  petition ;  "  it  ex- 
presses no  more  than  would  be  implied  from 
a  simple  denial  of  the  motion."  McCorquo- 
dale  r.  Texas,  (1908)  211  U.  S.  432,  29  S.  Ct. 
146,  63  U.  S.  (L.  ed.)  269. 

Assignments  of  error  which  simply  allege 
in  various  forms  that  the  state  court  erred 
in  its  decision  of  the  cause  present  no  federal 
question  for  consideration  on  a  writ  of  error 
under  section  709.  Stickney  v,  Kelsey,  (1908) 
209  U.  S.  419,  28  S.  Ct.  508,  52  U.  S.  (L.  ed.) 
863. 

The  federal  Supreme  Court  is  without  ju- 
risdiction on  a  writ  of  error  to  a  state  court 
to  consider  a  federal  question  entirely  out- 
side the  record  and  haying  no  connection  with 
any  federal  question  which  is  raised  in  the 
record.  Hunter  v.  Pittsburgh,  (1907)  207 
U.  S.  161,  28  S.  Ct.  40,  52  U.  S.  (L.  ed.)  161. 

The  petition  for  a  writ  of  error  from  the 
federal  Supreme  Court  to  a  state  court,  and 
the  assignment  of  errors  therein,  form  no 
part  of  the  record  on  which  to  determine 
whether  a  federal  question  was  decided  by  the 
state  court.  Corkrjan  Oil,  etc.,  Co.  v,  Arnau- 
det,  (1906)  199  U.  S.  182,  26  S.  Ct.  41,  60 
U.  S.  (L.  ed.)  143. 

The  fact  that  the  chief  justice  of  the  high- 
est state  court  allowed  a  writ  of  error  from 
the  federal  Supreme  Court  does  not  help  out 
the.  failure  of  the  record  to  show  that  a  fed- 
eral question  was  raised  and  decided.  Hul- 
bert  17.  Chicago,  (1906)  202  U.  S.  276,  26  S. 
Ct.  617,  60  U.  S.  (L.  ed.)  1026. 

Effect  of  certificate  from  state  court. — 
"Nothing  is  more  firmly  established"  than 
that  a  certificate  of  the  presiding  judge  of  a 
state  court  that  a  federal  question  which  was 
first  raised  by  a  petition  for  rehearing  was 
duly  considered  and  decided  cannot  confer 
jurisdiction  on  the  federal  Supreme  Court  of 
a  writ  of  error  to  the  state  court,  where,  from 
the  face  of  the  record  proper  and  from  the 
opinions,  the  reasonable  inference  is  that  the 
court  may  have  denied  the  application  in  the 
mere  exercise  of  its  discretion,  or  may  have 
declined  to  pass  upon  the  federal  question  in 
terms  because  it  was  suggested  too  late.  Ful- 
krton  V.  Texas,  (1906)  196  U.  S.  192,  26  S. 
Ct.  221,  49  U.  S.  (L.  ed.)  443. 

"It  is  elementary  that  the  certificate  of  a 
court  of  last  resort  of  a  state  may  not  import 
a  federal  question  into  a  record  where  other- 
wise such  question  does  not  arise;  it  is 
equally  elementary  that  such  a  certificate  may 
serve  to  elucidate  the  determination  whether 
a  federal  question  exists."  Rector  v.  City  De- 
posit Bank  Co.,  (1906)  200  U.  S.  406,  26  S. 
Ct.  289,  60  U.  S.   (L.  ed.)  527. 

The  certificate  of  the  chief  justice  of  the 
highest  court  of  a  state  cannot  help  out  the 
total  failure  of  the  record  to  show  that  a 
federal  question  was  raised  which  would  sus- 
tain a  writ  of  error  from  the  federal  Supreme 
Court.  Louisville,  etc.,  R.  Co.  v.  Smith, 
(1907)  204  U.  8.  561,  27  8.  Ct.  401,  51  U.  S. 
(L.  ed.)   612. 

The  certificate  of  the  chief  justice  of  the 
highest  state  court  that  the  judgment  of  that 
court  denied  a  title,  right,  privilege,  or  im- 


munity specially  set  up  and  claimed  under  a 
federal  statute  is  not  in  itself  sufficient  to  con- 
fer jurisdiction  on  the  federal  Supreme  Court 
of  a  writ  of  error  to  that  court.  Allen  17. 
Arguimbau,  (1905)  198  U.  S.  149,  25  S.  Ct. 
623,  49  U.  S.  (L.  ed.)  990. 

The  certificate  of  a  state  court  that  the  de- 
fendant railway  company,  in  a  suit  to  recover 
damages  for  the  infection  of  cattle  because  of 
a  violation  of  the  quarantine  regulations  pro- 
mulgated by  the  Secretary  of  Agriculture  un- 
der cover  of  the  Act  of  Feb.  2,  1903,  ch.  349, 
10  Fed.  Stat.  Annot.  34,  insisted  that  such 
statute  was  constitutional,  and  that,  even  if  un- 
constitutional, it  did  not  authorize  such  regu- 
lations or  give  a  remedy  in  damages,  removes 
any  doubt  as  to  whether  a  federal  question 
was  raised  within  the  meaning  of  section  709, 
where,  after  a  demurrer  to  the  answer  of  the 
railway  company  setting  forth  the  unconsti- 
tutionality of  the  law  and  the  action  of  the 
secretary  thereunder  had  been  sustained,  ver- 
dict and  judgment  were  rendered  against  the 
defendant.  Illinois  Cent.  R.  Co.  v.  McKen- 
dree,  (1906)  203  U.  S.  614,  27  S.  Ct.  163,  61 
U.  S.  (L.  ed.)  298;  Illinois  Cent.  R.  Co.  v. 
Edwards,  (1906)  203  U.  S.  631,  27  S.  C;t.  169, 
51  U.  S.  (L.  ed.)  306. 

A  certificate  of  the  highest  court  of  a  state 
to  the  effect  that  it  necessarily  considered  the 
federal  question  relied  upon  to  sustain  a  writ 
of  error  from  the  federal  Supreme  Court, 
which  the  record  shows  was  raised,  removes 
any  objection  that  such  question  was  raised 
too  late  under  the  local  procedure.  Cincin- 
nati, etc..  Packet  Co.  v.  Bay,  (1906)  200  U. 
S.  179,  26  S.  Ct.  208,  60  U.  S.  (L.  ed.)  428. 

The  certificate  of  a  state  court  of  last  re- 
sort may  serve  to  remove  any  doubt  whether 
rights  under  the  federal  bankrupt  law  were 
so  relied  upon  and  passed  upon  in  affirming, 
without  opinion,  a  judgment  dismissing  a 
suit  brought^  by  a  trustee  in  bankruptcy  to 
recover  an  alleged  asset  of  the  bankrupt  es- 
tate, as  to  sustain  a  writ  of  error  under  sec- 
tion 709.  Rector  v.  City  Deposit  Bank  Co., 
(1906)  200  U.  S.  406,  26  S.  Ct.  289,  60  U.  S. 
(L.  ed.)  627. 

VIII.  Decision  op  State  Coubt. 

Must  be  adverse  to  right  claimed.— Whether 
or  not  a  statute  of  a  sister  state,  alleged  to 
create  contract  obligations  protected  against 
impairment  by  the  contract  clause  of  the  Fed- 
eral Constitution,  has  been  repealed  by  subse- 
quent legislation,  presents  no  federal  ques- 
tion, where  there  was  neither  allegation  nor 
proof  that  the  court  of  last  resort  in  the  state 
where  the  legislation  was  enacted  had  con- 
sidered the  question  or  made  any  ruling  upon 
it.  Texas,  etc.,  R.  Co.  v.  Miller,  (1911)  221 
U.  S.  408,  31  S.  Ct.  634,  55  U.  S.  (L.  ed.)  789; 
Texas,  etc.,  R.  Co.  v.  Gross,  (1911)  221  U.  S. 
417,  31  S.  Ct,  636,  65  U.  S.  (L.  ed.)  796. 

Decision  when  adverse.  —  A  decision  of  a 
state  court  that  the  statute  of  limitations 
making  adverse  possession  of  real  property 
for  seven  years  a  bar  to  its  recovery  operates 
to  defeat  an  action  brought  under  R.  S.  see. 
2326,  5  Fed.  Stat.  Annot.  36,  to  try  title  to 
cnnfiicting  mining  claims,  in  which  the  de- 
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feated  party  relied  on  the  relocation,  under 
R.  S.  sec.  2324,  5  Fed.  Stat.  Annot.  19,  of  a 
forfeited  claim,  necessarily  involves  a  denial 
of  rights  asserted  by  him  under  the  latter 
section  so  as  to  make  a  case  for  a  writ  of 
error  from  the  federal  Supreme  Court,  where 
the  state  court  treated  as  irrelevant  and  im- 
material evidence  tending  to  show  that  the 
premises  in  dispute  were  embraced  in  the  for- 
feited location,  and  that  possession  of  that 
claim  was  held  and  retained  from  a  time  at 
least  contemporaneous  with  the  initiation  of 
the  conflicting  locations  almost  up  to  the  re- 
location. Lavagnino  i;.  Uhlig,  (1005)  198  U. 
S.  443,  25  S.  Ct.  716,  49  U.  S.  (L.  ed.)  1119. 

An  adequate  presentation  of  a  federal  ques- 
tion to  a  state  court  to  make  a  case  for  a  writ 
of  error  from  the  federal  Supreme  Court  suffi- 
ciently appears  where  the  record  clearly  shows 
that  the  trial  court  .considered  that  the  un- 
successful party  was  specially  claiming  rights 
under  R.  S.  sec.  2326,  5  Fed.  Stat.  Annot.  35, 
authorizing  an  adverse  of  an  application  for 
a  patent  to  mineral  lands,  and  the  highest 
state  court  necessarily  acted  upon  that  as- 
sumption in  delivering  its  opinion.  La- 
vagnino f?.  Uhlig,  ( 1906 )  198  U.  S.  443,  25  S. 
Ct.  716,  49  U.  S.  (L.  ed.)   1119. 

A  decision  sustaining  the  validity,  under 
the  ea?  post  facto  clause  of  the  Federal  Con- 
stitution, of  Fla.  Act  of  May  30,  1901,  amend- 
ing Fla.  Rev.  Stat.,  sec.  970,  so  as  to  prevent 
collateral  attack  of  a  judgment  for  a  dis- 
qualification which  does  not  appear  of  record 
in  the  cause,  is  not  so  necessarily  involved  in 
the  denial  by  the  hishest  state  court  of  a  peti- 
tion to  vacate  a  decree  entered  before  the 
amendment,  for  the  relationship  existing  be- 
tween the  judges  and  one  of  the  parties,  which 
was  not  known  at  the  time,  as  to  sustain  a 
writ  of  error  under  section  709.  Caro  v. 
Davidson,  (1905)  197  U.  S.  197,  25  S.  Ct.  428, 
49  U.  S.  (L.  ed.)  723. 

A  decree  of  the  state  court  requiring  de- 
fendants to  vacate  certain  lands,  and  enjoin- 
ing them  from  further  mining  thereon,  which 
was  the  relief  prayed  in  a  bill  proceeding  on 
the  theory  that  the  corporation  holding  a 
mining  lease  under  which  defendants  justified 
their  occupation  as  its  agents  was  no  longer 
in  existence,  is  not  reviewable  in  the  federal 
Supreme  Court  as  involving  a  denial  of  the 
claim  that  in  proceeding  to  determine  the  case 
without  making  the  corporation  a  party  de- 
fendant it  will  be  deprived  of  its  property 
without  due  process  of  law,  since,  not  being 
a  party,  the  rights  of  the  corporation  are  not 
affected  by  such  decree.  Iron  Cliffs  Co.  v. 
Negaunee  Iron  Co.,  (1905)  197  U.  S.  .463,  25 
S.  Ct.  474,  49  U.  S.  (L.  ed.)  836. 

The  question  whether  a  state  court,  con- 
sistently with  the  Act  to  regulate  commerce, 
can  grant  relief  to  a  shipper  because  of  the 
exaction  by  a  common  carrier  of  an  alleged 
unreasonable  freight  rate  for  an  interstate 
shipment,  when  such  rate  has  been  filed  with 
the  Interstate  Commerce  Commission  and  pro- 
mulgated as  provided  by  the  Act  to  regulate 
commerce,  and  has  not  been  found  to  be  un- 
reasonable by  the  commission,  will  sustain  a 
writ  of  error  from  the  federal  Supreme  Court 
to  a  state  court,  where  such  question  was  pre- 


sented by  the  pleadings,  was  passed  upon  by 
the  trial  court,  was  expressly  and  necessarily 
decided  by  the  highest  state  court,  and  is  es- 
sentially involved  in  the  case.  Texas,  etc.,  K. 
Co.  r.  Abilene  Cotton  Oil  Co.,  (1907)  204  U. 
S.  426,  27  S.  Ct.  350,  61  U.  S.  (L.  ed.)  563. 

Other  grounds  of  decision.  —  "It  is  well 
settled  in  this  court  that  where  a  state  court 
decides  a  case  upon  an  independent  ground 
not  within  the  federal  objections  taken,  and 
that  ground  is  sufficient  to  maintain  the 
judgment,  this  court  will  not  review  the  case. 
Leathe  v,  Thomas,  (1907)  207  U.  8.  93,  28 
S.  Ct.  30,  52  U.  S.  (L.  ed.)  118;  Eustis  r. 
Bolles,  (1893)  150  U.  S.  361,  14  S.  Ct.  131. 
37  U.  S.  (L.  ed.)  1111;*  Giles  v.  Teaslev, 
(1904)  193  U.  S.  146,  24  S.  Ct.  359,  48  U.  S. 
(L.  ed.)  655."  Waters-Pierce  Oil  Co.  r. 
Texas,  (1909)  212  U.  S.  112,  29  S.  Ct.  227, 
53  U.  S.  (L.  ed.)  431. 

''Where  the  disposition  of  a  federal  ques- 
tion was  not  necessary  to  the  determination 
of  the  cause,  and  the  judgment  is  based  on  a 
distinct  ground  or  grounds  broad  enouffh  to 
sustain  it,  over  which  this  court  has  no  juris- 
diction, the  writ  of  error  cannot  be  main- 
tained." Rogers  v.  Jones,  (1909)  214  U.  S. 
196,  29  S.  Ct.  636,  53  U.  S.  (L.  ed.)  966. 

*'  When  a  state  court  decides  a  case  upon 
two  grounds,  one  federal  and  the  other  non- 
federal, this  court  will  not  disturb  the  judg- 
ment if  the  nonfederal  ground,  fairly  con- 
strued, sustains  the  decision."  Berea  College 
V.  Kentucky,  (1908)  211  U.  S.  46,  29  8.  Ct. 
33,  53  U.  S.   (L.  ed.)   81. 

The  federal  Supreme  Court  will  not  take 
jurisdiction  where  the  judgment  of  the  state 
court  rests  on  two  grounds,  one  of  which  does 
not  involve  a  federal  question,  or  where  it 
does  not  appear  on  which  of  two  grounds  the 
judgment  was  based,  and  the  nonfederal 
l^ound  is  sufficient  in  itself  to  sustain  the 
judgment.  Allen  17.  Arguimbau,  (1905)  198 
U.  S.  149,  26  S.  Ct.  622,  49  U.  S.  (L.  ed.)  990. 

"It  is  not  enough  that  a  right  under  the 
Constitution  of  the  United  States  was  spe- 
cially set  up  and  claimed.  It  must  be  made 
manifest  either  that  the  right  was  denied  in 
faet,  or  that  the  judgment  could  not  have 
been  rendered  without  denying  it."  Western 
Union  Tel.  Co.  v.  Wilson,  (1909)  213  U,  8. 
52,  29  S.  Ct.  403,  53  U.  S.  (L.  ed.)  693. 

"According  to  the  well-settled  doctrine  of 
this  court  with  regard  to  cases  coming  from 
state  courts,  unless  a  decision  upon  a  federal 
question  was  necessary  to  the  judgment,  or  in 
fact  was  made  the  ground  of  it,  the  writ  of 
error  must  be  dismissed.  And  even  when  an 
erroneous  decision  upon  a  federal  question  is 
made  a  ground,  if  the  judgment  also  is  sup- 
ported upon  another  which  is  adequate  by 
itself,  and  which  contains  no  federal  question, 
the  same  result  must  follow,  as  a  general  rule. 
Moreover,  ordinarily  this  court  will  not  in- 
quire whether  the  decision  upon  the  matter 
not  subject  to  its  revision  was  right  or 
wrong."  Arkansas  Southern  R.  Co.  v.  Ger- 
man Nat.  Bank,  (1907)  207  U.  S.  270,  28  8. 
Ct.  78,  52  U.  S.  (L.  ed.)  201. 

"Of  course,  there  might  be  cases  where, 
although  the  decision  put  forward  other  rea- 
sons, it  would  be  apparent  that  a  federal 
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question  was  involved,  whether  mentioned  or 
not.  It  may  be  imagined,  for  the  sake  of  ar> 
gument,  that  it  might  appear  that  a  state 
court,  even  if  ostensibly  deciding  the  federal 
question  in  favor  of  the  plaintiff  in  error, 
really  must  have  been  against  him  upon  it, 
and  was  seeking  to  evade  the  jurisdiction  of 
this  court.  If  the  ground  of  decision  did  not 
appear  and  that  which  did  not  involve  a  fed- 
€*ral  question  was  so  palpably  unfounded  that 
it  could  not  be  presumed  to  have  been  enter- 
tained, it  may  be  that  this  court  would  take 
jurisdiction.  Johnson  v.  Risk,  (1890)  137 
U.  S.  300,  307,  11  S.  Ct.  Ill,  34  U.  S.  (L. 
ed.)  683."  Leathe  t?.  Thomas,  (1907)  207 
U.  S.  93,  28  S.  Ct.  30,  52  U.  S.  (L.  ed.) 
118. 

A  writ  of  error  to  review  a  decision  of  a 
state  court  upholding  a  seizure,  under  the 
state  laws,  of  intoxicating  liquors  shipped 
C.  O.  D.  into  that  state  from  another  state, 
on  the  ground  that  the  sale  was  completed  in 
the  former  state,  will  not  be  dismissed  on  the 
theory  that  its  ruling  rests  upon  a  nonfederal 
ground  broad  enough  to  sustain  it,  where  the 
protection  of  the  .commerce  clause  of  the  Fed- 
eral Constitution  was  directly  invoked  in  the 
state  court.  American  Express  Co.  v.  Iowa, 
(1906)  196  U.  S.  133,  25  S.  Ct.  182,  49  U.  S. 
(L.  ed.)  417;  Adams  Express  Co.  r.  Iowa. 
(1905)  196  U.  S.  147,  25  S.  Ct.  185,  49  U.  S. 
(li.  ed.)  424. 

The  federal  Supreme  Court  is  without  juris- 
diction to  review  the  judgment  of  a  state 
court  sustaining  a  demurrer  to  the  petition  in 
an  action  to  recover  damages  for  the  refusal 
of  a  board  of  registrars  to  register  a  negro  as 
an  elector,  on  the  ground  that,  conceding  the 
truth  of  the  averments  of  the  petition  that 
such  board  was  appointed  and  qualified  under 
a  state  constitution  adopted  for  the  purpose 
of  disfranchising  negroes,  in  violation  of 
U.  S.  Const.,  14tli  and  15th  Amendments,  no 
damage  has  been  suffered  because  no  refusal 
to  register  by  a  board  constituted  in  defiance 
of  the  Federal  Constitution  could  disqualify 
a  legal  voter  otherwise  entitled  to  exercise 
the  elective  franchise,  since  this  amounts  to 
a  decision  upon  an  independent  nonfederal 
ground,  sufficient  to  sustain  the  judgment 
without  reference  to  the  federal  question  pre- 
sented. Giles  V,  Teasley,  (1904)  193  U.  S. 
146,  24  S.  Ct.  359,  48  U.  S.  (L.  ed.)  655. 

A  denial  by  a  state  court  of  a  writ  of  man- 
damus to  compel  a  board  of  registrars  to 
register  a  negro  as  an  elector,  ^cause  the 
board  would  have  no  existence  and  no  duties 
to  perform  if  the  truth  of  the  allegations  of 
the  petition  as  to  the  unconstitutional  char- 
acter, under  the  14th  and  15th  Amendments, 
of  the  registration  authorized  under  the  Ala- 
bama Constitution  be  admitted,  rests  upon  a 
^ound  adequate  to  sustain  it,  and  wholly  in- 
dependent of  the  federal  rights  claimed,  and 
is  therefore  not  reviewable  on  writ  of  error 
under  section  709.  Giles  ».  Teasley,  (1904) 
193  U.  S.  146,  24  S.  Ct.  359,  48  U.  S.  (L.  ed.) 
655,  dismissing  a  writ  of  error. 

Ilie  assertion  that  state  statutes  have 
undertaken  to  confer  water  rights  upon  a 
municipality,  find  were  given  such  effect  in 
violation  of  federal  righta  of  riparian  owners, 
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cannot  serve  as  the  basis  of  a  writ  of  error 
under  section  709,  where  the  state  court  holdH 
that  the  municipal  rights  were  not  determined 
by  the  effect  of  those  statutes,  but  upon  the 
right  and  title  secured  by  Spanish  and  Mexi- 
can laws,  and  the  subsequent  confirmation 
thereof  under  a  federal  statute. 

The  ruling  of  a  state  court  that  the  power 
to  penalize  a  railway  company  for  failure  to 
furnish  cars  on  demand  arose  from  a  state 
statute  instead  of  from  a  rule  adopted  by  the 
railroad  commission,  which  was  challenged 
as  repugnant  to  the  Federal  Constitution, 
does  not  eliminate  the  federal  que.stion8  from 
the  case,  so  as  to  require  the  dismissal  of  a 
writ  of  erifor  from  the  federal  Supreme  Court, 
where  the  constitutional  defenses  asserted  by 
the  pleadings  and  embraced  in  the  instruc- 
tions asked  and  refused  were  not  confined  to 
the  mere  order  as  such,  but  plainly  challenged 
the  power  of  the  state  to  inflict  the  penalty 
for  the  failure  to  furnish  the  cars  under  the 
circumstances  disclosed  by  the  pleadings. 
St.  Louis  Southwestern  R.  Co.  r.  Arkansas, 
(1910)  217  U.  S.  136,  30  S.  Ct.  478,  64  U.  S. 
(L.  ed.)  698. 

The  decision  of  a  state  court  sustaining  its 
jurisdiction  of  a  suit  against  a  foreign  rail- 
way corporation,  commenced  by  attaching  a 
box  car  belonging  to  that  company,  does  not 
involve  a  ruling  upon  the  company's  conten- 
tion that  the  levy  upon  such  car  was  invalid, 
as  burdening  interstate  commerce,  where  the 
court  did  not  pass  upon  the  question  whether 
the  levy  of  the  attachment  was  regular,  or 
whether  the  property  seized  was  subject  to 
levy,  but  l^ld,  construing  the  state  statutes 
relating  to  attachments  and  the  decisions  of 
the  highest  court  of  that  state,  that  it  was 
unnecessary  to  decide  those  questions,  because 
they  had  been  waived  by  the  conduct  of  the 
railway  company  in  giving  a  replevy  bond  and 
answering  without  protestation.  Cincinnati, 
etc.,  R.  Co.  r.  Slade,  (1910)  216  U.  S.  78,  30 
S.  a.  230,  54  U.  S.  (L.  ed.)  390. 

A  judgment  of  a  state  court  dismissing  a 
suit  founded  upon  the  making  and  approval 
of  a  plat  of  a  town  site,  although  resting  in 
some  respects  upon  the  proposition  that, 
under  the  Idaho  Act  of  Jan.  8,  1873,  enacted 
pursuant  to  R.  S.  sec.  2387,  6  Fed.  Stat.  An- 
pot.  344,  to  provide  for  the  disposal  of  the 
land,  there  was  no  power  given  to  make  a  sur- 
vey or  plat  which  did  not  conform  to  the  lines 
of  occupation,  is  reviewable  in  the  federal 
Supreme  Court,  where  the  basis  of  the  suit  is 
that  the  federal  laws  authorize  an  official  as- 
certainment of  boundaries;  that  equitable 
rights  under  those  laws  vest  upon  condition 
that  the  owners,  within  a  reasonable  time, 
have  their  rights  confirmed  by  the  trustee 
upon  an  official  survey;  and  that  those  laws 
require  each  town-site  occupant  to  see  that 
the  official  ascertainment  is  true  before  ac- 
cepting confirmation.  More  than  a  mere  con- 
struction of  the  Idaho  statute  is  involved. 
Scully  r.  Squier,  (1909)  215  U.  S.  144,  30  S. 
Ct.  51,  54  U.  S.  (L.  ed.)   131. 

A  decree  of  a  state  court  dismissing  the  bill 
in  a  suit  to  remove  a  cloud  on  title  is  not 
reviewable  in  the  federal  Supreme  Court  be- 
cause of  a  ruling  that  an  execution  sale  by  a 
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federal  marshal,  relied  upon  aa  the  founda- 
tion of  title,  was  made  at  the  wrong  place, 
where  the  decree  is  also  based  upon  the 
grounds  that  the  alleged  return  on  the  writ 
of  fieri  facias  did  not  describe  the  lands  in 
controversy,  that  title  had  not  been  deraigned 
as  required  by  the  state  statute  under  which 
the  suit  was  brought,  and  that  the  suit  was 
barred  by  the  state  statute  of  limitations. 
Rogers  v.  Jones,  (1909)  214  U.  S.  196,  29  S. 
Ct.  635,  53  U.  S.  (L.  ed.)  966. 

The  refusal  of  a  state  court  to  permit  the 
filing  of  a  plea  setting  up  a  federal  question 
does  not  necessarily  involve  a  decision  of  such 
question  so  as  to  sustain  a  writ  of  error  from 
the  federal  Supreme  Court,  where  the  state 
court  may  have  refused  such  permission  either 
because  the  plea  was  not  filed  until  more 
than  nine  months  after  the  declaration,  and 
not  until  the  case  was  called  for  trial,  or  be- 
cause such  plea,  which  went  in  terms  to  the 
whole  declaration,  and  prayed  judgment,  was 
clearly  bad  as  to  the  second  count  in  the 
declaration.  Western  Union  Tel.  Co.  !?.  Wil- 
son, (1909)  213  U.  S.  62,  29  S.  a.  403,  63  U. 
S.  (L.  ed.)  693. 

A  state  court,  by  resting  its  decision  in  a 
suit  to  require  railway  companies  to  con- 
struct their  railroad  through  a  specified 
county  seat,  and  to  restrain  them  from  aban- 
doning a  portion  of  the  road,  upon  the  ground 
that  the  petition  by  the  railway  companies  to 
the  railroad  conunission  for  approval  of  a 
consolidation,  and  its  order  thereon,  consti- 
tuted a  binding  contract,  is  not  using  a  mere 
pretext  to  avoid  the  determination  of  the  fed- 
eral questions  arising  in  the  case  under  the 
contract  and  commerce  clauses  of  the  Federal 
Constitution,  where  the  power  of  the  commis- 
sion and  the  effect  of  its  order  were  neces- 
sarily presented  by  the  case;  and  its  decision 
is  not  reviewable  by  the  federal  Supreme 
Court.  Mobile,  etc.,  R.  Co.  17.  Mississippi. 
(1908)  210  U.  S.  187,  28  S.  Ct.  650,  62  U.  S. 
(L.  ed.)  1016. 

No  federal  question  respecting  due  process 
of  law  or  full  faith  and  credit,  which  will  sus- 
tain a  writ  of  error  under  section  709,  is  in- 
volved in  a  suit  in  which  the  state  court, 
after  reversing  a  judgment  for  defendant  on 
the  ground  that  a  judgment  of  a  federal  Cir- 
cuit Court,  set  up  as  res  judicata  in  a  spe- 
cial replication  to  two  of  four  pleas  in  set-off, 
is  binding,  decided  on  rehearing  that,  conced- 
ing the  judgment  of  the  federal  court  to  be 
binding  as  to  the  two  pleas  to  which  the 
replication  of  res  judicata  applies,  judgment 
for  defendant  can  be  upheld  upon  the  other 
two  pleas  referring  to  earlier  stages  of  the 
same  transaction ;  nor  does  it  matter  that  the 
federal  Supreme  Court  may  think  the  state 
court  wrong  in  believing  that  there  is  evi- 
dence to  support  these  pleas.  Leathe  17. 
Thomas,  (1907)  207  U.  S.  93,  28  8.  Ct.  30, 
62  U.  S.  (L.  ed.)  118. 

A  judgment  of  a  state  court  against  a  car- 
rier for  the  value  of  a  shipment  of  cotton 
which  it  delivered  without  the  surrender  of 
the  bills  of  lading  is  reviewable  in  the  federal 
Supreme  Court,  although  the  state  court  re- 
fers to,  and  upholds,  over  an  objection  of  re- 
pugnance to  the  Federal  Constitution,  a  state 


statute  forbidding  delivery  under  such  cir- 
cumstances, where  the  court  treats  the  con- 
tract of  shipment  itself  as  requiring  a  deliv- 
ery to  shipper's  order  and  only  upon  the 
production  of  the  bills  of  lading  properly  in- 
dorsed. Arkansas  Southern  R.  Co.  v,  German 
Nat.  Bank,  (1907)  207  U.  S.  270,  28  8.  Ct. 
78,  62  U.  S.  (L.  ed.)  270,  where  the  court  also 
said:  "If  we  should  be  of  opinion,  as  we 
are,  that  the  Supreme  Court  [of  the  state] 
rested  its  judgment  upon  principles  of  com- 
mon law  as  it  understood  them,  we  should  go 
no  farther,  although  that  court  also  upheld 
and  relied  Upon  the  statute,  whether,  in  our 
opinion,  its  views  were  right  or  wrong." 

The  decision  of  a  state  court  that  the  fed- 
eral questions  alleged  to  be  involved  in  man- 
damus proceedings  were  entirely  put  out  of 
the  case  by  the  facts  set  forth  in  the  return 
to  the  alternative  writ,  presenting  a  question 
obviously  not  of  a  federal  character,  will  not 
be  reviewed  by  the  federal  Supreme  Court, 
where  there  is  nothing  in  the  case  to  justify 
a  suspicion  that  the  federal  questions  were 
sought  to  be  avoided  or  were  avoided  by 
giving  an  unreasonable  construction  to  the 
pleadings.  Vandalia  R.  Co.  v.  Indiana, 
(1907)  207  U.  S.  359,  28  S.  a.  130,  62  U.  8. 
(L.  ed.)  246. 

The  contention  that  a  second  conviction  of 
a  public  ofiicer  for  failing,  on  demand,  to  pay 
over  certain  public  moneys,  deprives  him  of 
his  liberty  without  due  process  of  law,  by 
twice  subjecting  him  to  jeopardy  for  the  same 
offense,  presents  no  federal  question  for  a 
writ  of  error  from  the  Supreme  Court  to  the 
highest  court  of  a  state  where  the  latter  court 
decides  that  the  accused  was  not  put  in  jeop- 
ardy by  his  prior  conviction  because  such 
conviction  was  reversed  on  the  ground  that 
there  had  been  no  legal  demand.  Shoener  r. 
Pennsylvania,  (1907)  207  U.  S.  188,  28  S. 
Ct.  110,  62  U.  S.  (L.  ed.)  163. 

A  state  court,  by  deciding  that  a  railway 
employee  who  was  killed  while  attempting  to 
make  a  coupling  with  a  car  not  equipped  with 
an  automatic  coupler  as  required  by  the  Act 
of  March  2,  1893,  ch.  196,  sec.  2,  6  Fed.  Stat. 
Annot.  763.  was,  as  a  matter  of  law,  guilty 
of  contributory  negligence  in  lifting  his  head 
a  little  too  high  after  he  had  been  warned  of 
the  danger,  cannot  defeat  the  appellate  juris- 
diction of  the  federal  Supreme  Court,  where 
section  8  of  that  statute  was  specially  in- 
voked as  excluding  the  defense  of  assxunption 
of  risk.  Schlemmer  v.  Buffalo,  etc.,  R.  Co., 
(1907)  205  U.  S.  1,  27  S.  Ct.  407,  61  U.  8. 
(L.  ed.)  681. 

The  judgment  of  the  Ohio  Supreme  Court 
upholding  the  validity  of  the  provisions  of 
the  Free  Banking  Act  of  March  21,  1861,  sec. 
30,  as  amended  April  24,  1879,  under  which 
an  indictment  had  been  found  against  the 
cashier  of  a  bank  incorporated  under  that 
Act,  in  the  face  of  the  objection  that  such 
section,  by  subjecting  officers  of  institutions 
so  incorporated  to  criminal  liability,  when 
officers  of  other  banking  institutions  guilty 
of  similar  acts  are  not  so  subject,  denies  the 
equal  protection  of  the  laws,  cannot  be  re- 
viewed by  the  federal  Supreme  Court,  where 
the  failure  of  the  state  court  to  file  an  opla» 
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ion   /eaves   it  doubtful   whether   that   court      of    error,    the    contention    will    be    that  all 


may  not  have  held  that  the  words  "  any  bank- 
ing company/'  as  used  in  the  section  in  ques- 
tion, embrace  all  banking  institutions  in  the 
state,  whether  incorporated  under  the  Free 
Banking  Act  or  not.  Bachtel  t?.  Wilson, 
(1907)  204  U.  S.  36,  42,  27  S.  Ct.  243,  246, 
61  U.  S.  (L.  ed.)  357,  360. 

A  federal  question  respecting  the  validity 
of  a  paving  assessment  against  a  street  rail- 
way company  is  not  open  on  writ  of  error 
from  the  federal  Supreme  Court  to  a  state 
court,  where  the  latter  court  based  its  ruling 
that  the  question  had  no  standing  in  the  case 
upon  its  view  as  to  the  scope  of  the  applica- 
tion of  the  railway  company  for  relief  from 
the  assessment,  and  of  the  pleadings,  and  it 
is  not  contended  that  such  view  is  erroneous. 
Fair  Haven,  etc.,  R.  Co.  xt.  New  Haven, 
(1906)  208  U.  S.  379,  27  S.  Ct.  74,  51  U.  S. 
(L.  ed.)  237. 

The  presenoe  of  a  question  respecting  the 
construction  and  application  of  the  congres- 
sional legislation  as  to  swamp  and  overflowed 
lands  gives  no  jurisdiction  to  the  federal  Su- 
preme Court  to  review  the  judgment  of  a 
state  court  in  an  action  of  ejectment,  holding 
defendant's  title  invalid,  on  the  independent 
ground  of  noncompliance  with  an  act  of  the 
state  legislature.  Leonard  v.  Vicksburg,  etc., 
R.  Co.,  (1905)  198  U.  S.  416,  26  S.  Ct.  750, 
49  U.  S.  (L.  ed.)   1108. 

Decisions  on  questions  of  fact.  — ''  In  cases 
coming  from  a  state  court  we  do  not  review 
questions  of  fact,  but  accept  the  conclusions 
of  the  state  tribunals  as  final."  Chrisman  t?. 
Miller,  (1905)  197  U.  S.  313,  25  S.  Ct.  468, 
49  U.  S,  (L.  ed.)  770,  a  chancery  case. 

"On  a  writ  of  error  we  do  not  deal  with 
the  facts."  King  t?.  West  Virginia,  (1910) 
216  U.  S.  92,  30  S.  Ct.  225,  54  U.  S.  (L.  ed.) 
396,  a  chancery  case. 

A  writ  of  error  to  review  a  decree  of  a 
state  court  rejecting  the  contention  of  an 
owner  of  a  mining  claim  that  a  certain  vein 
or  lode  had  part  of  its  apex  in  his  claim,  was 
dismissed  for  want  of  jurisdiction,  where  the 
case  turned  upon  a  question  of  fact.  Mam- 
moth Min.  Co.  17.  Grand  Cent.  Min.  CV>., 
(1909)  213  U.  S.  72,  29  S.  OX.  413,  53  U.  S. 
(L.  ed.)  702. 

A  decision  of  a  state  court,  in  a  suit  to 
quiet  title,  that  the  grantee  from  the  United 
States,  through  the  state  of  Arkansas  and 
other  grantors,  took  no  title  by  virtue  of 
riparian  rights  to  lands  lying  between  the 
government  meander  line  and  the  main  chan- 
nel of  a  river,  which  lands  the  court  found 
to  be  swampy,  checked  by  bayous,  subject  to 
inundation,  but  reclaimable  to  some  extent 
for  agricultural  purposes,  was  held  not  to  be 
reviewable  by  the  federal  Supreme  Court. 
Chapman,  etc..  Land  Co.  «?.  Bigelow,  (1907) 
206  U.  S.  41,  27  S.  Ct.  679,  51  U.  S.  (L.  ed.) 
963. 

In  Chicago,  etc.,  R.  Co.  v.  Swanger,  (1908) 
157  Fed.  783,  789,  Judge  Smith  McPherson 
said:  "A  writ  of  error  is  for  the  correction 
of  erroneous  rulings  in  matters  of  law,  and 
not  for  a  review  of  questions  of  fact;  and 
It  can  be  safely  predicted  that  in  all  caseR. 
including  those  in  equity,  taken  up  by  writ 


questions  of  fact  will  be  foreclosed.  Such  is 
the  rule,  and  a  writ  of  error  in  a  case  turn- 
ing on  questions  of  fact,  concerning  which 
the  evidence  is  in  conflict,  will  be  no  remedy 
at  all.  And  the  question  naturally  arises 
whether  such  will  be  the  result.  If  so,  then 
the  Supreme  Court  is  practically  deprived  of 
power  in  all  such  cases,  with  the  result  that 
the  conflicting  state  court  decisions  will  re- 
main in  force,  instead  of  having  that  which 
is  so  desirable,  viz.,  a  decision  by  the  national 
Supreme  Court  on  all  national  questions.  The 
real  welfare  of  this  country  demands  that  all 
questions,  of  fact  as  well  as  of  law,  pertain- 
ing to  our  national  Constitution,  be  ulti- 
mately decided  by  our  national  Supreme 
Court,  to  which  all  patriotic  citizens  should 
and  do  yield  the  most  cheerful  obedience. 
That  a  writ  of  error  to  a  state  court  in  a 
chancerv  as  well  as  in  a  law  case  in  which 
the  evidence  is  in  conflict  will  avail  nothing, 
one  need  but  read  the  case  of  Egan  17.  Hart, 
(1897)  165  U.  S.  188,  17  S.  Ct.  300,  41  U.  S. 
(L.  ed.)  680.  And  see  Bement  t?.  National 
Harrow  Co.,  (1902)  186  U.  S.  70,  83,  22  S. 
Ct.  747,  46  U.  S.  (L.  ed.)  1058.  The  only 
remedy  to  correct  the  decision  of  the  highest 
court  of  the  state  is  by  writ  of  error,  in 
chancery  cases  as  well  as  in  actions  at  law. 
In  a  large  per  cent,  of  these  chancery  cases 
the  case  turns  solely  on  questions  of  fact, 
with  reference  to  which  the  evidence  is  in 
conflict;  and  an  important  inquiry  is  thereby 
suggested  as  to  whether,  if  the  effort  is  suc- 
cessfully made  to  keep  litigation  involving 
federal  questions  in  the  state  courts,  depriv- 
ing the  national  courts  from  passing  on  ques- 
tions of  fact  in  chancery  cases,  such  party 
thus  desiring  a  review  is  not  deprived  of  due 
process  of  lnw.  This  is  a  question  of  great 
moment,  but  not  now  for  discussion  in  this 
case." 

''It  is  the  settled  law  that  this  court,  in 
an  action  at  law,  at  least,  has  no  jurisdic- 
tion to  review  the  conclusions  of  the  highest 
court  of  a  state  upon  questions  of  niet." 
Clipper  Min.  Co.  t?.  Eli  Min.,  etc.,  Co.,  (1904) 
194  U.  S.  220,  24  S.  Ct.  632,  48  U.  S.  (L.  ed.) 
944. 

Findings  of  fact  made  in  the  state  court 
are  accepted  as  conclusive  by  the  federal  Su- 
preme Court.    Waters-Pierce  Oil  Co.  r.  Texas, 
(1909)  212  U.  S.  86,  29  S.  Ct.  220,  53  U.  S. 
L.  ed.)  417. 

Upon  a  writ  of  error  to. review  a  judgment 
which  was  alleged  to  be  repugnant  to  federal 
statutes  relating  to  the  powers  and  liabilities 
of  national  banks,  "  it  is  elementary  that,  on 
error  to  .a  state  court  of  last  resort,  in  a  case 
of  this  character,  the  findings  of  fact  of  the 
state  court  are  binding  on  us."  Rankin  r. 
Emigh,  (1910)  218  U.  S.  27,  30  S.  Ct.  672,  54 
U.  S.  (L.  ed.)  916. 

The  verdict  of  the  jury  in  the  state  court 
settles  all  questions  of  fact  on  a  writ  of  error 
under  section  709.  Smiley  v,  Kansas,  (1905) 
196  U.  S.  447,  25  S.  Ct.  289,  49  U.  S.  (L.  ed.) 
646. 

Whether  a  bankrupt  was  insolvent  at  the 
tiTTYe  of  giving  an  alleged  preference,  and 
\r  hot  her    the   creditor   had  reasonable  cause 
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to  believe  that  it  was  intended  thereby  to 
give  a  preference,  are  questions  of  fact,  as  to 
which  the  federal  Supreme  Court  is  concluded 
by  the  verdict  of  the  jury  in  a  suit  by  the 
trustee  to  recover  the  amount  of  such  pref- 
erence. Kaufman  t*.  Tredway,  (1904)  195 
U.  8.  271,  26  S.  Ct.  33,  49  U.  S.  (L.  ed.)  190. 

A  finding  of  a  state  court  that,  when  a 
commutation  entry  under  the  homestead  laws 
was  allowed,  neither  the  entryman  nor  the 
land  officers  had  actual  knowledge  of  the 
amendment  of  R.  S.  sec.  2301,  4  Fed.  Stat. 
Annot.  317  note,  by  the  Act  of  Mareh  3,  1891, 
4  Fed.  Stat.  Annot.  317,  which  made  such 
commutation  premature,  is  a  finding  of  fact, 
and,  therefore,  conclusive  on  the  federal  Su- 
preme Court  on  a  writ  of  error  to  the  state 
court.  Hill  f.  McCord,  (1904)  195  U.  S.  396, 
26  S.  Ct.  96,  49  U.  S.  (L.  ed.)   251. 

The  decision  of  a  state  court  in  a  suit  in 
equity  that  a  trust  deed  was  accepted  by  a 
national  bank  is  a  finding  of  fact ;  "  and  this 
court,  on  a  question  of  that  character,  does 
not  review  the  findings  of  fact  which  have 
been  made  in  the  state  court."  Kerfoot  v. 
Farmers',  etc.,  Bank,  (1910)  218  U.  S.  281, 
31  S.  Ct.  14,  64  U.  S.  (L.  ed.)   1042. 

A  decision  by  a  state  court  that  certain 
tracts  of  land  were  not  within  the  boundaries 
of  a  land  grant  rests  upon  a  question  of  fact, 
which  cannot  serve  as  the  basis  of  a  writ  of 
error  under  section  709.  King  t>.  West  Vir- 
ginia, (1910)  216  U.  S.  92,  30  S.  Ct.  225,  54 
U.  S.  (L.  ed.)  396. 

Whether  or  not  discrimination  against 
negroes  because  of  their  race  or  color  was 
practiced  by  the  jury  commissioners  in  the 
selection  of  grand  and  petit  jurors  is  a  ques- 
tion of  fact,  the  decision  of  which  by  the 
state  court  is  conclusive  on  the  federal  Su- 
preme Court  on  writ  of  error,  unless  so 
grossly  wrong  as  to  amount  to  an  infraction 
of  the  Federal  Constitution.  Thomas  r. 
Texas,  (1909)  212  U.  S.  278,  29  S.  Ct.  393, 
53  U.  S.   (L.  ed.)   512. 

The  decision  of  the  highest  state  court  of 
a  state  that  the  determination  of  the  trial 
court,  based  on  conflicting  testimony,  that 
the  original  locators  of  a  mining  claim  had 
resumed  their  assessment  work  within  the 
meaning  of  R.  S.  sec.  2324,  5  Fed.  Stat. 
Annot.  19,  before  an  attempted  adverse  re- 
location, was  conclusive  on  appeal,  does  not 
amount  to  a  denial  of  the  right  of  location 
claimed  under  that  section,  so  as  to  permit  a 
review  in  the  federal  Supreme  Court  on  writ 
of  error.  Yosemite  Gold  Min.,  etc.,  Co.  r. 
Emerson,  (1908)  208  U.  S.  25,  28  S.  Ct.  196, 
62  U.  S.  (L.  ed.)  374. 

The  refusal  of  a  state  court  to  grant  for 
local  prejudice  the  change  of  venue  asked  for- 
in  a  criminal  case  cannot  involve  a  federal 
question  of  sufficient  merit  to  sustain  a  writ 
of  error  from  the  federal  Supreme  Court, 
where  the  highest  state  court,  after  reviewing 
the  testimony,  decided  that  such  refusal  was 
not  an  abuse  of  the  discretion  vested  in  the 
court.  Harrington  v.  Missouri,  (1907)  205 
IT.  S.  483, 27  S.Ct.  582,61  U.  S.  (L.  ed.)  890. 

If  it  was  necessary  for  a  trustee  in  bank- 
ruptcy to  represent  judgment  as  well  as 
simple  contract  creditors  when  attacking  the 


validity  of  a  chattel  mortgage  given  by  the 
bankrupt,  it  will  be  presumed,  on  a  writ  of 
error  from  the  federal  Supreme  Court  to  re- 
view a  judgment  of  a  state  court  setting  aside 
the  mortgage  as  in  fraud  of  creditors,  that 
the  trial  court,  in  passing  upon  all  the  evi- 
dence, found  that  he  did  represent  both 
classes  of  creditors,  where  the  record  shows 
that  the  entire  record  of  the  proceedings  in 
the  bankruptcy  court,  though  not  returned 
to  the  federal  Supreme  Court,  was  in  evidence 
before  the  trial  court.  Frank  r.  Vollkommer, 
(1907)  205  U.  S.  521,  27  8.  Ct.  696,  51  U.  S. 
(L.  ed.)  911. 

Findings  of  fact  upon  which  depends  the 
answer  to  the  question  whether  or  not  certain 
transactions  were  invalid  under  the  Bank- 
rupt Act  as  operating  to  give  a  creditor  an 
unlawful  preference  are  conclusive  upon  the 
federal  Supreme  Court,  in  reviewing  by  writ 
of  error  the  judgment  of  a  state  court.  Eau 
Claire  Nat.  Bank  r.  Jackman,  (1907)  204  U. 
S.  622,  27  S.  Ct.  391,  51  U.  S.  (L.  ed.)  696. 

A  judgment  of  a  state  court  will  be  af- 
firmed by  the  federal  Supreme  Court  on  a 
writ  of  error  if  there  is  evidence  sufficient  to 
sustain  it,  although  there  may  be  other  eon- 
flicting  testimony,  where  no  special  findings 
of  fact  were  made,  and  the  proceedings  is 
the  trial  court  were  approved  by  the  highest 
state  court  without  an  opinion.  Gleascm  r. 
White,  (1905)  199  U.  S.  64,  25  S.  Ct.  782,  50 
U.  S.  (L.  ed.)  87. 

The  question  whether  a  schedule  of  inter- 
state freight  rates  filed  with  the  Interstate 
Commerce  Commission  was  posted  as  required 
by  the  Act  to  regulate  commerce  is  not  open 
in  the  federal  Supreme  Court  on  writ  of  error 
to  a  state  court,  where  the  latter  court  b 
effect  declared  that  such  schedule  was  con- 
ceded to  have  been  filed  and  published  in  con- 
formity with  the  statute,  and  it  does  not 
appear  that  if  the  court,  having  the  evidence 
before  it,  had  not  treated  the  case  as  pre- 
,Bented,  it  might  not  have  considered  the  facts 
in  relation  to  the  publication  of  the  sehedok, 
and  affirmatively  found  facts  compelling  the 
conclusion  that  the  statute  had  been  complied 
with,  even  if  such  inference  was  not  suffi- 
ciently sustained  by  the  findings  of  the  trial 
court  which  the  appellate  court  adopted. 
Texas,  etc.,  R.  Co.  r.  Abilene  Cotton  Oil  Co.. 
(1907)  204  U.  S.  426,  27  S.  Ct.  360,  51  U.  a 
(L.  ed.)  653. 

Various  grounda  of  decision  —  i^ea  adfudi- 
cata.  —  The  highest  court  of  a  state  may  de- 
cline to  reopen,  on  a  second  appeal,  a  ques- 
tion of  the  validity  of  the  service  of  sum- 
mons, which  it  had  upheld  on  the  first  appeal, 
without  thereby  making  a  case  for  a  writ  of 
error  under  section  709,  where  the  claim  that 
such  service  was  invalid  under  the  Federal 
Constitution  was  first  set  up  on  the  second 
hearing  in  the  trial  court.  The  Supreme 
'  Court  "  held  the  question  of  jurisdiction  had 
already  been  determined,  and  that  it  was  not 
bound  to  re-examine  it.  This  was,  of  course, 
^  a  ground  broad  enough  to  sustain  the  judg- 
ment."' Western  Electrical  Supply  Co.  c. 
Abbeville  Electric  Light,  etc.,  Co.,  (1905)  197 
U.  S.  299,  25  S.  Ct.  481,  49  U,  S,  (L.  ed.) 
765. 
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Suit  by  bankrupt's  trustee  to  avoid  prefer- 
ence, —  The  decision  of  the  highest  state  court 
that  a  trustee  of  a  bankrupt  partnership  can 
avoid  a  preference  under  the  state  law  aris- 
ing out  of  a  sale  by  an  individual  partner 
of  hid  individual  property,  and  that  such 
preference  may  be  avoided  without  previously 
ascertaining  the  existence  of  creditors  of  the 
individual  estate,  does  not  rest  upon  a  non- 
federal ground  broad  enough  to  sustain-  the 
judgment,  so  as  to  defeat  the  appellate  juris- 
diction of  the  federal  Supreme  Court,  because 
the  state  court  applied  the  state  law  in  test- 
ing the  existence  of  the  preference.  Miller  v. 
New  Orleans  Acid,  etc.,  Co.,  (1909)  211  U.  S. 
496,  29  S.  Ct.  176,  63  U.  S.  (L.  ed.)  300. 

Defect  of  parties  to  appeal.  —  There  has 
been  no  decision  of  the  federal  question  in  the 
highest  court  of  the  state  in  which  a  deci- 
sion in  the  suit  could  be  had,  where  the  high- 
est state  court  dismissed  an  appeal  in  the 
suit  because  of  a  defect  in  the  parties  to  such 
appeal.  Newman  r.  Gates,  (1907)  204  U.  S. 
89,  27  S.  Ct.  220,  61  U.  S.  (L.  ed.)  385. 

State  procedure,  —  A  decision  of  the  high- 
est state  court  that  a  plea,  when  construed 
most  strongly  against  the  pleader,  does  not 
disclose  the  defense  that  the  note  in  suit  was 
given  to  a  foreign  corporation  in  pursuance 
of  business  carried  on  m  another  state  with- 
out compliance  with  the  statutory  conditions 
upon  which  its  right  to  do  business  there  de- 
pended, involved  purely  a  local  question  which 
will  not  sustain  a  writ  of  error  under  section 
700.  Allen  v.  Alleghany  Co.,  (1906)  196  U. 
S.  458,  26  S.  a.  311,  49  U.  S.  (L.  ed.)  651. 

A  decision  of  a  state  court  in  an  action 
founded  on  a  statute  of  another  state  creat- 
ing an  action  for  death,  qualified  by  a  one 
year's  limitation,  that  the  failure  to  plead 
the  statute  in  the  complaint  was  cured  by  its 
inclusion  in  the  answers,  filed  more  than  one 
year  after  the  death,  presents  no  question  as 
to  th«  full  faith  and  credit  to  be  given  such 
statute,  BO  as  to  sustain  a  writ  of  error  under 
section  709,  but  involves  nothing  more  than 
a    question   of   local   pleading  and   practice. 
Texas,   etc.,  R.  Co.  r.  Miller,   (1911)   221  U. 
S.  408,  31  S.  Ct.  634,  66  U.  S.  (L.  ed.)  789; 
Texas,  etc.,  R.  Co.  r.  Gross,  (1911)  221  U.  S. 
417,  31  8.  Ct.  636,  56  U.  S.  (L.  ed.)  796. 

Contentions  that  immunities  secured  by  the 
Federal  Constitution,  14th  Amendment,  are 
violated  by  a  decision  of  a  state  court  that 
forfeiture  of  a  corporate  franchise  may  be 
declared  for  nonuser,  and  by  its  ruling,  fol- 
lowingr  its  conception  of  the  rules  of  plead- 
ing, that  the  charges  of  nonuser  contained 
in  an  information  in  the  nature  of  quo  war- 
ranto stand  as  confessed  undfer  the  pleadings, 
so  as  to  sustain  a  motion  for  final  judgment 
of  ouster,  are  too  devoid  of  merit  to  serve  as 
the  basis  of  a  writ  of  error  from  the  federal 
Supreme  Court.  Delmar  Jockey  Club  v.  Mis- 
souri, ( 1908)  210  U.  S.  324,  28  S.  Ct.  732,  62 
U.  S.    (Xi-  ed.)   1080. 

A  decision  of  the  highest  state  court  that 
the  defendant  in  a  criminal  case  has  been 
tried  in  accordance  with  the  local  procedure, 
al^ough  the  names  of  all  the  witnesses  were 
not  indorsed  on  the  indictment,  cannot  be 
reriewed    in  the  federal  Supreme  Court  on 


the  theory  that  a  meritorious  federal  ques- 
tion was  involved  in  the  claim  that  the  ac- 
cused was  a  subject  of  Great  Britain,  and,  by 
virtue  of  treaties,  the  law  of  nations,  the  laws 
and  Constitution  of  the  United  States,  and 
the  laws  of  the  state,  he  was  entitled  to  know 
who  were  the  witnesses  against  him.  Har- 
rington r.  Missouri,  (1907)  205  U.  S.  483",  27 
8.  Ct.  582,  61  U.  S.   (L.  ed.)  890. 

Federal  questions  which  the  highest  state 
court  is,  by  its  settled  practice,  justified  in 
disregarding,  either  because  not  assigned  or 
because  not  noticed  or  relied  upon  in  the 
brief  or  argument  of  counsel,  will  not  serve 
as  the  basis  of  a  writ  of  error  from  the  fed- 
eral Supreme  Court.  Hulbert  r.  Chicago, 
(1906)  202  U.  S.  275,  26  S.  Ct.  617,  60  U.  S. 
(L.  ed.)    1026. 

A  federal  question,  although  referred  to 
in  the  assignments  of  error  in  the  state  ap- 
pellate court  and  in  the  federal  Supreme 
Court,  cannot  be  considered  by  the  lattec. 
where  it  does  not  appear  that  the  state  court 
dealt  with  the  question,  and  it  mav  have  re- 
fused to  do  so  on  the  ground  that  it  was  not 
raised  in  the  trial  court.  Cox  v,  Texas, 
(1906)  202  U.  S.  446,  26  S.  Ct.  671,  50  U. 
S.  (L.  ed.)  1099. 

Comity.  —  Whether  or  not  the  courts  of 
one  state  should,  on  principles  of  comity,  per- 
mit an  action  to  be  maintained  on  a  contract 
entered  into  in  contravention  of  the  laws  of 
another  state,  is  not  a  federal  question  which 
will  sustain  a  writ  of  error  under  section  709. 
Allen  r.  Alleghany  Co.,  (1906)  196  U.  S.  468, 
26  S.  Ct.  311,  49  U.  S.  (L.  ed.)  661. 

Matters  of  '  general  law.  —  The  exclusion 
from  evidence  in  a  suit  to  quiet  title  of  a  let- 
ter written  by  the  Secretary  of  the  Interior 
to  the  Commissioner  of  the  General  Land 
OflSce,  which  is  clearly  res  inter  alios  acta, 
presented  no  federal  question  to  sustain  a 
writ  of  error  under  section  709.  Chapman, 
etc..  Land  Co.  t\  Bigelow,  (1907)  206  U.  S. 
41,  27  8.  Ct.  679,  51  U.  S.  (L.  ed.)  953. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  from  the  bankrupt's  mortgagee  the 
proceeds  of  a  sale  of  the  mortgaged  property 
the  decision  of  a  state  court  as  to  whether 
a  conveyance  by  the  bankrupt  was  made  with 
intent  to  defraud  creditors  does  not  present 
a  federal  question  reviewable  under  section 
709.  Thompson  v.  Fairbanks,  (1905)  196  U. 
S.  516,  26  S.  Ct.  306,  49  U.  S.  (L.  ed.)  577. 

A  decision  of  a  state  court  that  the  gen- 
eral rule  making  the  landlord  responsible  for 
the  taxes  has  no  application  to  the  case  of  a 
perpetual  leaseholder  where  the  tenant  is,  in 
effect,  the  virtual  owner  of  the  property  and 
entitled  to  its  use  forever,  presents  no  fed- 
eral question  which  can  be  reviewed  by  the 
federal  Supreme  Court  on  a  writ  of  error. 
J.  W.  Perry  Co.  f.  Norfolk,  (1911)  220  U.  S. 
472,  31  S.  Ct.  465,  55  U.  S.  (L.  ed.)  548. 

Riparian  rights  asserted  to  have  been  se- 
cured by  the  treaty  of  Guadalupe  Hidalgo  be- 
tween the  United  States  and  Mexico  are  not 
rights  of  federal  origin  which,  when  denied, 
lay  the  basis  for  a  writ  of  error  under  sec- 
tion 709.  but  involve  only  a  question  of  state 
law  and  of  general  public  law.  l-ios  Angeles 
Farming,  etc.,  Co.  v.  Los  Angeles,  (1910)  217 
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U.  8.  217,  30  S.  Ct.  462,  54  U.  S.   (L.  ed.) 
736. 

The  contention  that  the  disposition  of  the 
public  lands  by  the  United  States  is  inter- 
fered with  by  a  judgment  awarding  a  munici- 
pality rights  in  the  waters  of  a  stream  para- 
mount to  those  of  riparian  owners,  which 
rests  upon  the  effect  of  the  Spanish  and  Mexi- 
can laws  governing  the  rights  of  a  pueblo 
of  which  the  municipality  is  the  successor, 
and  the  subsequent  confirmation  thereof  un- 
der the  federal  laws,  is  too  clearly  unfounded 
to  support  a  writ  of  error  under  section  709. 
Los  Angeles  Farming,  etc.,  Co.  t?.  Los  Angeles, 
(1910)  217  U.  S.  217,  30  S.  Ct.'462,  64  U.  S. 
(L.  ed.)  736,  dismissing  a  writ  of  error. 

A  decision  of  a  state  court  upon  a  question 
of  law  cannot  be  reviewed  in  the  federal  Su- 
preme Court  as  presenting  a  question  of  the 
violation  of  the  14th  Amendment  because 
such  decision  is  asserted  to  be  wrong,  and  con- 
trary to  previous  decisions  of  the  same  court. 
"There  is  no  constitutional  right  to  have  all 
general  propositions  of  law  once  adopted  re- 
main unchanged."  Patterson  \),  Colorado, 
(1907)  205  U.  S.  464,  27  S.  Ct.  566,  61  U.  S. 
(L.  ed.)  879. 

The  claim  of  a  right  under  the  Federal 
Constitution  to  prove  the  truth  of  certain 
published  articles  held  to  constitute  a  con- 
tempt of  court  is  too  clearly  unfounded  to 
serve  as  the  basis  of  a  writ  of  error  from  the 
federal  Supreme  Court  to  a  state  court.  Pat- 
terson t?.  Colorado,  (1907)  205  U.  S.  454,  27 
S.  Ct.  556,  51  U.  S.  (L.  ed.)  879. 

In  Chicago,  etc.,  R.  Co.  r.  Illinois,  (1906) 
200  U.  S.  561,  26  S.  Ct.  341,  50  U.  S.  (L.  ed.) 
696,  presenting  the  question  as  to  the  right 
to  impose  upon  a  railway  company  the  ex- 
pense attendant  upon  the  removal  and  re- 
building of  a  bridge  and  culvert,  made  neces- 
sary by  the  widening  and  deepening  of  the 
channel  of  a  creek  to  subserve  the  drainage 
of  low  lands,  it  was  contended  that  as  the 
state  court  based  its  judgment  on  the  com- 
mon-law duty  of  the  railway  company,  anid 
not  expressly  on  any  federal  ground,  it  could 
not  be  said  that  there  was  any  denial  of  the 
federal  right  claimed  by  the  company;  and 
consequently  it  was  argued  that  the  federal 
Supreme  Court  was  without  jurisdiction  of  a 
writ  of  error  under  section  709.  But  the 
court  said:  "Undoubtedly,  the  general  rule 
is  that  where  the  judgment  of  the  state  court 
rests  upon  an  independent,  separate  ground 
of  local  or  general  law,  broad  enough  or  suffi- 
cient in  itself  to  cover  the  essential  issues 
and  control  the  rights  of  the  parties,  however 
the  federal  question  raised  on  the  record 
might  be  determined,  this  court  will  affirm 
or  dismiss,  as  the  one  course  or  the  other 
may  be  appropriate,  without  considering  that 
question.  But  it  is  equally  well  settled  that 
the  failure  of  the  state  court  to  pass  on  the 
federal  right  or  immunity  specially  set  up, 
of  record,  is  not  conclusive,  but  this  court 
will  decide  the  federal  question  if  the  neces- 
sary effect  of  the  judgment  is  to  deny  a  fed- 
eral right  or  immunity  specially  set  up  or 
claimed,  and  which,  if  recognized  and  en- 
forced, would  require  a  judgment  different 
from  one  resting  upon  some  ground  of  local 


or  general  law.  And  such  plainly  was  the 
effect  of  the  judgment  in  this  case.  If,  as 
the  railway  company  contended,  the  proposed 
action  of  the  drainage  oonunissioners  would 
deprive  it  of  property  without  due  process  of 
law  and  also  deny  to  it  the  equal  protection 
of  the  laws,  then  a  jud^nent  should  have 
been  rendered  for  the  company.  And  that  re- 
sult could  not  be  avoided  merely  by  silence 
on  the  federal  question,  and  by  placing  the 
judgment  on  some  principle  of  the  common 
law.  The  constitutional  grounds  relied  on 
must,  if  sustained,  displace  or  supersede  any 
principle  of  general  or  local  law  which,  but 
for  such  grounds,  might  be  sufficient  for  the 
complete  determination  of  the  rights  of  the 
parties.  The  claim  of  a  federal  right  or  im- 
munity specially  set  up  from  the  outset  went 
to  the  very  root  of  the  case  and  dominated 
every  part  of  it.  If  that  claim  be  valid,  then 
the  law  is  for  the  railway  company;  for  the 
supreme  law  of  the  land  must  always  control. 
Therefore  a  failure  to  recognize  such  federal 
right  or  immunity,  and  the  decision  of  the 
case  on  some  ground  of  general  or  local  law, 
necessarily  has  the  same  effect  as  if  the  claim 
of  federal  right  or  immunity  had  been  ex- 
pressly deni^.  That  claim  having,  then, 
been  distinctly  set  up  by  the  company,  and 
being  broad  enough  to  cover  the  entire  case, 
it  may  not  be  ignored,  and  this  court  cannot 
refuse  to  determine  whether  the  alleged  fed- 
eral right  exists  and  is  protected  by  the  Con- 
stitution of  the  United  States.  If  the  case 
had  been  decided  in  favor  of  the  railway  com- 
pany on  some  ground  of  local  or  general  law, 
then  the  claim  of  a  federal  right  would  have 
become  immaterial,  and  we  could  not  have 
re-examined  the  judgment.  But  the  decision 
was  otherwise,  and  was,  in  law,  a  denial  of 
the  claim  of  a  federal  right.  For  these  i^a- 
sons  we  are  of  opinion  that  this  court  has 
jurisdiction  to  re-examine  the  final  judgment 
of  the  state  court  so  far  as  it  involved  the 
federal  right  or  immunity  specially  set  up 
by  the  railway  company."  The  foregoing 
views  were  reaffirmed  in  West  Chicago  St  It 
Co.  r.  Illinois,  (1906)  201  U.  S.  506,  26  B, 
Ct.  518,  50  U.  S.  (L.  ed.)  845,  which  affirmed 
a  judgment  awarding  a  peremptory  man- 
damus directing  a  street  railway  company  at 
its  own  expense  to  lower,  or,  at  its  option, 
remove,  its  tunnel  under  the  Chicago  river. 
The  federal  Supreme  Court  has  no  juris- 
diction to  review  a  judgment  of  a  state  court 
involving  a  question  of  estoppel  or  quaei- 
estoppel  broad  enough  to  support  the  judg- 
ment without  reference  to  any  federal  ques- 
tion. Leonard  v.  Vicksburg,  etc.,  R.  Co., 
(1905)  198  U.  S.  416,  25  S.  Ct.  750,  49  U.  S. 
(L.  ed.)  1108,  holding  that  a  decision  of  a 
state  court  that  defendants  in  ejectment,  who 
had  successfully  insisted  in  a  prior  suit  in  a 
federal  court  that  only  a  portion  of  a  tract 
of  land  was  in  issue,  cannot  invoke  the  rule 
that  a  judgment  determining  the  ownership 
of  a  portion  of  a  tract  is  conclusive  between 
the  same  parties,  claiming  under  the  same 
titles,  as  to  the  ownership  of  the  entire  tract, 
is  not  reviewable  as  denying  any  federal 
rights  asserted  under  the  federal  court's  judg- 
ment; as  the  state  court  merely  "  applied  the 
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doetrine  which  forbids  parties  from  aBsumixii; 
inoonsistent  positions  in  judicial  proceed- 
ings/' 

Matters  of  local  law.  —  The  contention 
that  a  conveyance  was  either  in  fraud  of 
creditors  under  the  state  law,  or  that  a 
residuary  estate  remained  in  the  grantor 
which  would  pass  under  an  assignee's  sale  in 
proceedings  in  bankruptcy,  presents  a  local 
and  not  a  federal  question,  and  cannot  be 
considered  on  a  writ  of  error  under  section 
709.  Cramer  v,  Wilson,  (1904)  195  U.  S. 
408,  25  S.  Ct.  94,  49  U.  S.  (L.  ed.)  256. 

The  decision  of  a  state  court  upon  questions 
of  local  law  is  not  subject  to  review  in  the 
federal  Supreme  Court  on  writ  of  error  to 
the  state  court.  The  Winnebago,  (1907)  205 
U.  S.  364,  27  S.  Ct.  509,  61  U.  S.  (L.  ed.) 
836. 

"  The  question  what  facts  constitute  a  com- 
mon-]aw  marriage  is  purely  a  local  one." 
Keen  t*.  Keen,  (1906)  201  U.  S.  319,  26  S. 
Ct.  494,  50  U.  S.  (L.  ed.)  772,  dismissing  a 
writ  of  error. 

"Whether  the  state  court  erred  in  its  con- 
struction of  the  state  constitution  and  stat- 
utes and  the  common  law  on  the  subject  of 
reading  depositions  of  witnesses  is  not  a  fed- 
eral question."  West  v,  Louisiana,  (1904) 
194  U.  S.  268,  24  S.  Ct.  660,  48  U.  S.  (L.  ed.) 
965. 

The  misconstruction  of  a  state  statute  by 
a  state  court  is  no  ground  for  a  writ  of  error 
from  a  federal  Supreme  Court.  King  v. 
West  Virginia,  (1910)  216  U.  S.  92,  30  S. 
Ct.  226,  64  U.  S.  (L.  ed.)  396. 

The  question  whether  certain  property  is 
authorized  by  the  state  statute  to  be  taken 
in  proceedings  by  eminent  domain,  as  well  as 
the  amount  of  compensation  to  the  owner, 
''would  not  ordinarily  involve  a  federal 
right."  Per  Harlan,  J.,  in  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  (1906) 
196  U.  S.  239,  26  S.  Ct.  261,  267,  49  U.  S. 
(L.  ed.)   462. 

The  decision  of  the  highest  court  of  a  state 
that  a  state  statute  is  repugnant  to  the  con- 
stitution of  that  state,  is  conclusive  upon  the 
federal  Supreme  Court  in  reviewing  the  judg- 
ment of  the  state  court.  Montana  v.  Rice, 
(1907)  204  U.  S.  291,  27  S.  Ct.  281,  61  U.  S. 
(L.  ed.)  490. 

The  conformity  with  the  state  constitution 
of  the  proceedings  of  the  state  legislature  in 
the  enactment  of  a  law  is  not  a  federal  ques- 
tion which  will  sustain  a  writ  of  error  under 
section  709,  but  is  a  question  upon  which  the 
determination  of  the  state  court  is  final. 
Smith  V,  Jennings,  (1907)  206  U.  S.  276,  27 
S.  Ct.  610,  51  U.  S.  (L.  ed.)   1061. 

The  decision  by  a  state  court  that  a  void 
provision  of  a  state  statute  is  separable  from 
its  valid  provisions  does  not  present  a  federal 
question.  King  f?.  West  Virginia,  (1910)  216 
U.  S.  92,  30  S.  Ct.  225,  64  U.  S.  (L.  ed.)  396. 

The  construction  by  a  state  court  of  the 
statutes  of  that  state  and  its  rulings  as  to 
the  admissibility  of  evidence  furnish  no  basis 
for  a  writ  of  error  under  section  709.  Los 
Angeles  Farming,  etc.,  Co.  v.  Los  Angeles, 
(1910)  217  U.  S.  217,  30  S.  Ct.  462,  64  U.  S. 
(L.  ed.)  736. 


Whether  or  not  a  state  court  exceeded  its 
functions  under  the  state  constitution  cannot 
give  rise  to  a  question  respecting  due  process 
of  l^w  which  will  sustain  the  appellate  juris- 
diction of  the  federal  Supreme  Court.  Burt 
t?.  Smith,  (1906)  203  U.  S.  129,  27  S.  Ct.  37, 
61  U.  S.   (L.  ed.)    121. 

Questions  respecting  the  construction  of 
state  statutes  on  which  the  title  to  land  de- 
pends are  not  federal,  and  cannot  be  consid- 
ered by  the  federal  Supreme  Court  on  writ 
of  error  to  a  state  court.    0*Conor  u.  Texas, 

(1906)  202  U.  S.  601,  26  S.  Ct.  726,  50  U.  S. 
(L.  ed.)   1120. 

An  attack  upon  the  validity  of  a  state 
statute  creating  a  new  school  district,  upon 
the  p^ound  that  it  deprived  the  district  or 
municipality  of  the  right  to  local  self-govern- 
ment, guaranteed  to  all  municipalities  by  the 
state  constitution,  was  held  to  present  only  a 
local  question.  Atty.-Gen.  v.  Lowrey,  (1905) 
199  U.  S.  233,  26  S.  Ct.  27,  60  U.  S.  (L.  ed.) 
167. 

A  contention  that  a  state  statute  was  in- 
valid because,  in  violation  of  the  state  con- 
stitution, the  title  to  the  Act  indicated,  and 
the  Act  itself  embraced,  more  than  one  ob- 
ject, and  the  Act  was  broader  than  the 
title,  and  that  the  body  of  the  Act  embraced 
many  objects  not  covered  by  the  title,  pre- 
sented a  strictly  local  question.  Atty.-Gen. 
V.  Lowrey,  (1906)  199  U.  S.  233,  26  S.  Ct. 
27,  60  U.  S.  (L.  ed.)  167. 

The  federal  Supreme  Court  has  no  power 
to  review  a  decision  of  a  state  court  which 
puts  upon  a  state  statute  a  construction  which 
removes  every  question  of  constitutionality 
from  it  ''  and  seems  to  us  reasonable  even  if 
a  somewhat  different  one  could  be  conceived." 
Tampa  Water  Works  Co.  t?.  Tampa,  (1906) 
199  U.  S.  241,  26  S.  Ct.  23,  60  U.  S.  (L.  ed.) 
170. 

The  judgment  of  a  state  court  denying  the 
right  of  possession  of  real  property  under  a 
title  founded  on  an  Act  of  Congress,  which 
rests  upon  the  ground  that  the  title  of  the 
adverse  party  under  a  tax  deed  was  made 
good  by  prescription  under  the  state  con- 
stitution, involves  no  federal  question.  Cork- 
ran  Oil,  etc.,  Co.  V.  Arnaudet,  (1905)  199  U. 
S.  182,  26  S.  Ct.  41,  50  U.  S.  (L.  ed.)  143. 

A  decision  of  a  state  court  that  the  for- 
malities required  by  the  tax  laws  were  fully 
observed  does  not  present  a  federal  question, 
where  the  contention  is  not  that  the  statutes 
are  unconstitutional,  but  that  the  manner  of 
their  observance  was  a  denial  of  due  process 
of  law;  "in  other  words,  that  the  statutes 
had  not  been  complied  with."  French  f.  Tay- 
lor, (1905)  199  U.  S.  274,  26  S.  Ct.  76,  50  U. 
S.  (L.  ed.)  189. 

The  admission  of  evidence  in  a  criminal 
case  which  the  highest  state  court  decided 
did  not  violate  the  rights  of  the  accused  un- 
der the  state  constitution  and  laws  cannot 
involve  a  question  of  due  process  of  law  of 
sufficient  merit  to  sustain  a  writ  of  error 
under  section  709.     Barrington  v.  Missouri, 

(1907)  205  U.  S.  483,  27  S.  Ct.  582.  61  U.  S. 
(L.  ed.)  890. 

Whether  or  not  the  construction  of  a  log 
boom  in   a  navigable  stream   lying  entirely 
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within  the  state  is  authorized  by  the  state 
ftatutea  is  not  a  federal  question.  North 
Shore  Boom,  etc.,  Co.  v.  Nicomen  Boom  Co., 
(1900)  212  U.  S.  406,  29  S.  Ct.  355,  63  U.  S. 
(L.  ed.)  574. 

Whether  a  given  corporation  comes  within 
the  scope  of  the  statutes  of  a  state  conferring 
the  right  of  eminent  domain,  presents  only 
a  question  of  state  law,  which  cannot  be  re- 
viewed by  the  Supreme  Court  on  a  writ  of 
error  to  a  state  court.'  Stone  v.  Southern 
Illinois,  etc.,  Bridge  Co.,  (1907)  206  U.  S. 
267,  27  S.  Ct.  615,  51  U.  S.  (L.  ed.)   1057. 

A  decision  sustaining  the  validity  under 
the  state  constitution  of  an  alleged  delega- 
tion of  legislative  power  to  a  building  com- 
mission does  not  present  a  federal  question 
for  determination  by  the  federal  Supreme 
Court.  Welch  r.  Swasey,  (1909)  214  U.  S. 
91,  29  S.  Ct.  667,  63  U.  S.  (L.  ed.)  923,  where 
the  court  said:  "The  state  court  holds  that 
kind  of  legislation  to  be  valid  under  the  state 
constitution,  and  this  court  will  follow  its 
determination  upon  that  question." 

"The  scope  and  effect  of  a  state  judgment 
is  peculiarly  a  question  of  state  law,  and 
therefore  a  decision  relating  only  to  such 
subject  involves  no  federal  question."  Ken- 
ney  r.  Craven,  (1900)  216  U.  S.  125,  30  S.  Ct. 
64,  54  U.  S.  (L.  ed.)  122,  holding  that  a  judg- 
ment of  a  state  court  adverse  to  the  plaintiff 
in  an  action  in  which  he  specially  set  up  a 
title  acquired  by  a  purchase  of  property  from 
a  trustee  in  bankruptcy,  under  the  sanction 
of  the  bankruptcy  court,  did  not  involve  a 
decision  of  the  federal  question  so  set  up, 
where  the  state  court  rested  its  judgment 
solely  upon  the  ground  that,  being  a  pur- 
chaser pendente  lite  from  the  trustee,  he  was 
bound  by  a  decree  rendered  against  the  trus- 
tee in  a  suit  brought  by  him  in  equity  to  set 
aside  certain  bills  of  sale  executed  by  the 
bankrupt,  covering  the  same  property. 

Whether  clauses  of  a  state  pilotage  law 
granting  discriminatory  exemptions,  in  viola- 
tion of  R.  S.  sec.  4237,  5  Fed.  Stat.  Annot. 
749,  can  be  eliminated  without  destroying  the 
remaining  provisions  is  a  question  for  the 
state  court  to  decide,  and  cannot  be  reviewed 
by  the  federal  Supreme  Court  on  writ  of 
error  under  section  709.  Olsen  r.  Smith, 
(1904)  195  U.  8.  332,  25  S.  Ct.  52,  49  U.  S. 
(L.  ed.)  224. 

Whether  the  Iowa  constitution  was  vio- 
lated by  Iowa  Code,  section  5007,  imposing  a 
tax  on  cigarette  selling,  because  the  statute 
did  not  distinctly  state  the  tax  and  the  ob- 
ject to  which  it  was  applied,  was  a  purely 
local  question,  which  could  not  be  considered 
on  a  writ  of  error  under  section  709.  Hodge 
V.  Muscatine  County,  (1905)  196  U.  S.  276, 
25  S.  Ct.  237,  49  U.  S.  (L.  ed.)  477. 

Whether  or  not  a  municipal  corporation 
has  the  power,  under  its  charter,  to  adopt  a 
certain  ordinance,  is  not  a  question  which 
can  be  considered  on  a  writ  of  error  from 
the  federal  Supreme  Court  under  section  709. 
Fischer  v.  St.  Louis,  (1904)  194  IT.  S.  361,  24 
S.  Ct.  673,  48  U.  S.  (L.  ed.)  1018;  Schefe  v. 
St.  Louis,  (1904)  194  U.  S.  373,  24  S.  Ct.  676, 
48  U,  S.  (L.  ed.)   1024. 

The  question  whether  certain  acts  amount 


to  a  violation  of  a  municipal  ordinance  is  not 
a  federal  one,  which  can  be  reviewed  on  writ 
of  error  under  section  709.  Fischer  v.  St 
Louis,  (1904)  194  U.  S.  361,  24  S.  Ct.  678, 
48  U.  S.  (L.  ed.)  1018;  Schefe  v.  St.  Louis, 
(1904)  194  U.  S.  373,  24  S.  Ct.  676,  48  U.  S. 
(L.  ed.)   1024. 

A  decision  of  a  state  court  construing  the 
provisions  of  a  city  charter  authorizing  the 
city  to  prohibit  the  erection  of  cow  stables 
and  dairies  "  within  prescribed  limits,"  so 
as  to  permit  the  city  to  make  the  limits  for 
the  operation  of  the  ordinance  coincident 
with  the  city  limits,  presents  no  federal  ques- 
tion. Fisher  f.  St.  Louis,  (1904)  194  U.  8. 
361,  24  S.  Ct.  673,  48  U.  S.  (L.  ed.)  1018; 
Schefe  r.  St.  Louis,  (1904)  194  U.  S.  373, 
24  S.  Ct.  676,  48  U.  S.  (L.  ed.)   1024. 

The  dismissal  of  the  petition  of  the  owner, 
brought  under  Ky.  Act  of  March  15,  1906, 
art.  3,  for  the  assessment  and  taxation  of  his 
lands  to  escape  the  forfeiture  provided  by  that 
statute,  because  such  petition  did  not  contain 
a  description  of  the  land  sufficient  to  identify 
it,  involved  no  federal  question  which  could 
be  reviewed  on  writ  of  error,  unless  the  rul- 
ing was  so  arbitrary  and  baseless  as  to 
amount  to  a  deprivation  of  due  process  of 
law.  "  Whether  that  petition  contained  an 
adequate  description  was  a  question  for  the 
state  to  determine  in  the  construction  of  its 
own  statute."  Kentucky  Union  Co.  v.  Ken- 
tucky, (1911)  219  U.  S.  140,  31  S.  Ct.  171, 
65  U.  S.  (L.  ed.)   137. 

The  nature  and  character  of  the  rights  of 
the  surviving  wife  in  the  community  property 
are  peculiarly  local  questions,  not  open  to 
review  by  the  Supreme  Court  when  determin- 
ing on  a  writ  of  error  to  a  state  court 
whether  the  imposition  of  an  inheritance  tax 
under  the  state  laws  denies  to  the  wife  the 
equal  protection  of  the  laws.  Moffitt  V.  Kelly, 
(1910)  218  U.  S.  400,  31  S.  Ct.  79,  54  U.  S. 
(L.  ed.)  1086.   • 

Whether  or  not  the  rights  of  a  surTiving 
wife  in  the  community  property  as  they  ex- 
isted when  the  marriage  was  celebrated  were 
correctly  subjected  to  a  state  inheritance  tax 
law  subsequently  enacted  cannot  be  reviewed 
by  the  federal  Supreme  Court  when  deter- 
mining, on  writ  'of  error  under  section  700, 
the  validity  of  such  statute  under  the  con- 
tract clause  of  the  Federal  Constitution.  It 
was  "a  purely  state  question."  Moffitt  c. 
Kelly,  (1910)  218  U.  S.  400,  31  S.  Ct.  79,  54 
U.  S.  (L.  ed.)  1086. 

The  contention  that  the  confirmation  of  a 
pueblo  claim  under  the  Act  of  March  3, 1851, 
barred  the  municipal  successor  to  the  pueblo 
from  setting  up  water  rights  not  claimed 
in  the  petition  for  confirmation,  was  held  too 
unfounded  for  a  writ  of  error,  it  having  been 
decided  by  the  Supreme  Court  in  several  cases 
that  the  matter  involved  was  one  of  local  or 
general  law.  Los  Angeles  Farming,  etc,  Co. 
t?.  Los  Angeles,  (1910)  217  U.  S.  217,  SO  8. 
Ct.  452,  54  IT.  S.  (L.  ed.)  736. 

The  construction  and  effect  of  a  prior  de- 
cree of  a  state  court,  and  whether  or  not  it 
bound  parties  suh.m»quently  coming  in,  arc 
matters  of  state  procedure,  the. ruling  upon 
which  cannot  present  any  question  which  will 
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sustain  a  writ  of  error  under  section  709. 
King  V,  West  Virginia,  (1910)  216  U.  S.  92, 
30  S.  Ct.  225,  54  U.  S.  (L.  ed.)  396,  where 
the  court  said:  "It  is  said  that  the  decree 
established  the  law  of  the  case,  but  that 
phrase  expresses  only  the  practice  of  courts 

Senerally  to  refuse  to  reopen  what  has  been 
ecided,  not  a  limit  to  their  power.  .  .  . 
In  some  states  it  is  true  that  a  stricter  rule 
is  applied,  .  .  .  but  there  is  nothing  in  the 
Constitution  of  the  United  States  to  require 
it,  or  to  prevent  a  state  from  allowing  past 
action  to  be  modified  while  a  case  remains  in 
court.  .  .  .  The  highest  court  of  the  state  is 
the  final  judge  of  the  powers  conferred  by  the 
state  laws  in*  that  regard." 

The  effect  of  a  valid  conveyance  to  the  ter- 
ritory of  Washington  by  a  claimant,  under 
the  Oregon  Donation  Act  of  Sept.  27,  1850, 
lifter  occupation  for  more  than  four  years, 
but  before  he  had  made  final  proof  under  that 
Act,  upon  the  title  subsequently  given  him 
by  a  patent  from  the  United  States,  is  a 
question  of  local  law,  not  open  for  review 
upon  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  state  court.  Sylvester  v. 
Washington,  (1909)  215  U.  S.  80,  30  S.  Ct. 
26,  54  U.  8.  (L.  ed.)   101. 

No  federal  question  was  presented  by  a 
contention  that  the  courts  of  Arkansas  had 
no  jurisdiction  of  causes  arising  under  the 
laws  of  the  Indian  Territory  giving  a  right 
of  action  for  death.  "  Each  stato  may,  sub- 
ject to  the  restrictions  of  the  Federal  Con- 
stitution, determine  the  limits  of  the  juris- 
diction of  its  courts,  the  character  of  the  con- 
troversies which  shall  be  heard  in  them,  and, 
specifically,  how  far  it  will,  having  jurisdic- 
tion of  the  parties,  entertain  in  its  courts 
transitory  actions  where  the  cause  of  action 
has  arisen  outside  its  borders."  St.  Louis, 
etc.,  R.  Co.  V.  Taylor,  (1908)  210  U.  S,  281, 
28  S.  Ct.  616,  52  U.  S.  (L.  ed.)  1061. 

Whether  or  not  a  city  council  has  deter- 
mined that  the  board  of  public  works  has 
complied  with  the  conditions  of  its  jurisdic- 
tion to  order  a  street  improvement  is  not  a 
federal  question  reviewable  under  section  709. 
Londoner  v,  Denver,  (1908)  210  U.  S.  373, 
28  S.  Ct.  708,  52  U.  S.  (L.  ed.)  1103. 

Questions  whose  determination  depends 
upon  the  power  of  a  state  railroad  commis- 
sion, upon  the  petition  of  certain  railway 
companies  for  the  approval  of  a  consolidation, 
and  upon  the  order  of  the  commission  made 
on  the  petition,  are  local,  and  not  federal, 
and  cannot  be  reviewed  on  a  writ  of  error 
under  section  709.  "There  is  nothing  in  the 
statutes  or  Constitution  of  the  United  States 
which  prevents  a  state  from  creating  a  board 
of  railroad  commissioners,  and  what  powers 
the  board  shall  have  will  depend  upon  the 
law  creating  them,  of  which  the  courts  of  the 
state  are  the  absolute  interpreters."  Mobile, 
etc,  R.  Co.  V.  Mississippi,  (1908)  210  U.  S. 
187,  28  S.  Ct.  650,  52  U.  S.  (L.  ed.)  1016. 

Whether  railway  companies  waive  their 
rights  to  change  the  line  of  narrow-gauge 
road,  and  are  estopped  to  revoke  such  waiver, 
by  obtaining  the  consent  of  the  state,  through 
its  railroad  commission,  to  broaden  and 
standardize    that    line    through    its    entire 


length,  is  a  local,  and  not  a  federal,  question, 
and  cannot  be  reviewed  by  the  federal  Su- 
preme Court.  Mobile,  etc.,  R.  Co.  v,  Mis- 
sissippi, (1908)  210  U.  S.  187,  28  S.  Ct.  660, 
52  U.  S.  (L.  ed.)   1018. 

Whether  or  not  the  amount  due  to  the  hold- 
ers of  certain  railroad  equipment  bonds  on 
the  issue  of  an  execution  against  the  railway 
company  can  be  determined  in  a  proceeding 
to  enforce  the  lien  of  such  bonds  by  a  sale  of 
the  railroad  property  is  a  question  exclu- 
sively for  the  state  court,  and  is  not  open 
on  a  writ  of  error  from  the  federal  Supreme 
Court.  Wabash  R.  Co.  i?.  Adelbert  College, 
(1908)  208  U.  S.  609,  28  S.  Ct.  425,  52  U.  S. 
(L.  ed.)  642. 

The  question  of  the  validity,  under  the  due 
process  of  law  clause  of  the  Fourteenth 
Amendment,  of  a  tax  sale  made  upon  a  no- 
tice published  only  in  a  Sunday  newspaper, 
is  not  open  on  a  writ  of  error  from  the  fed- 
eral Supreme  Ck>urt  to  the  highest  court  of  a 
state,  whose  decision  upholding  the  tax  title 
was  based  upon  the  grounds  that  a  state 
statute  made  the  tax  deed,  which,  upon  its 
face,  was  a  valid  instrument,  prima  facie 
evidence  of  the  sufficiency  of  the  notice,  and 
that  possession  under  such  deed  for  the  pre- 
scribed period  met  the  requirements  of  the  state 
statute  of  limitations;  for  the  judgment  pro- 
ceeded solely  upon  the  state  law,  and  the  lat- 
ter was  adequate  to  dispose  of  the  case  with« 
out  reaching  any  federal  question.  Elder  v. 
Wood,  (1908)  208  U.  S.  226,  28  S.  Ct.  263. 
52  U.  S.  (L.ed.)  464. 

The  objection  that  certain  published 
articles  did  not  constitute  a  contempt  of 
court  does  not  present  a  question  which  will 
sustain  a  writ  of  error  under  section  709; 
at  least,  where  there  is  no  showing  that  in- 
nocent conduct  has  been  laid  hold  of  as  an 
arbitrary  pretense  for  an  arbitrary  punish- 
ment. "What  constitutes  contempt,  as  well 
as  the  time  during  which  it  may  be  com- 
mitted, is  a  matter  of  local  law."  Patterson 
t?.  Colorado,  (1907)  206  U.  S.  454,  27  8.  Ct. 
556,  51  U.  S.  (L.  ed.)  879. 

The  objections  that  the  information  in 
contempt  was  not  supported  by  an  affidavit 
until  after  it  was  filed,  and  that  the  suits 
referred  to  in  the  published  articles  com- 
plained of  as  constituting  the  contempt  were 
not  then  pending,  present  questions  of  local 
law,  which  are  not  open  for  re-examination 
by  the  federal  Supreme  Court.  "  The  require- 
ment in  the  Fourteenth  Amendment  of  due 
process  of  law  does  not  take  up  the  special 
provisions  of  the  state  constitution  and  laws 
into  the  Fourteenth  Amendment  for  the  pur- 
poses of  the  case,  and  in  that  way  subject  a 
state  decision  that  they  have  been  complied 
with  to  revision  by  this  court."  Patterson 
r.  Colorado,  (1907)  205  U.  S.  454,  27  S.  Ct. 
556,  51  U.  S.  (L.  ed.)  879. 

Whether  an  order  of  the  North  Carolina 
corporation  commission  regulating  the  train 
service  of  connecting  carriers  was  arbitrary 
and  unreasonable,  as  being  beyond  the  scope 
of  the  authority  delegated  to  the  commission 
by  the  state  laws,  was  a  local  and  not  a 
federal  question,  and  not  revf^wable  by  the 
federal  Supreme  Court.    Atlantic  Coast  Line 
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R.  Co.  V.  North  Carolina  Corp.  Commission, 
(1907)  206  U.  S.  1,  27  S.  Ct.  585,  61  U.  S. 
(L.  ed.)  933. 

The  federal  Supreme  Court  cannot,  inde- 
pendently of  the  federal  question  involved, 
reverse  a  judgment  of  the  highest  court  of  a 
state  on  the  ground  that  a  state  statute 
enacted  after  the  judgment  under  review  was 
rendered  had  the  effect  of  depriving  the  state 
of  the  power  to  enforce  such  judgment. 
Campbell  f.  California,  (1906)  200  U.  S.  87, 
26  S.  Ct.  182,  60  U.  S.  (L.  ed.)  382. 

"A  mere  contest  over  a  state  office,  depend- 
ent for  its  solution  exclusively  upon  the  ap- 
plication of  the  constitution  of  a  state  or 
upon  a  mere  construction  of  a  provision  of  a 
state  law,  involves  no  possible  federal  ques- 
tion. Taylor  v.  Beckham,  (1900)  178  U.  S. 
548,  20  8.  Ct.  890,  1009,  44  U.  S.  (L.  ed.) 
1187."  Elder  t?.  Colorado,  (1907)  204  V.  S. 
86,  27  S.  Ct.  223,  51  U.  S.  (L.  ed.)  381,  dis- 
missing a  writ  of  error. 

IX.  Judgment  oit  Ebbob. 

That  the  highest  court  of  a  state  remanded 
a  cause  to  be  retried  in  accordance  with  its 
former  decision,  instead  of  in  conformity  to 
the  opinion  of  the  federal  Supreme  Court 
as  to  the  mandate  of  that  court,  is  not  ground 
for  reversal,  where  the  change  was  not  preju- 
dicial. Schlemmer  i;.  Buffalo,  etc.,  R.  Co., 
(1911)  220  U.  S.  590,  31  8.  Ct  561,  56  U.  8. 
(L.  ed.)  596. 

The  decree  of  a  state  court,  enjoining  a 
carrier  from  further  violation  of  a  law  fixing 
rates  for  the  carriage  of  coal  within  the 
state  over  the  objection  that  the  maximum 


rates  so  fixed  are  inadequate  and  confiscatory, 
will  be  afiirmed  by  the  federal  Supreme 
Court,  where  the  evidence  leaves  the  question 
of  reasonableness  in  doubt,  but  without 
prejudice  to  the  right  of  the  carrier  to  re- 
open the  case  by  appropriate  proceedings,  if, 
after  adequate  trial,  it  thinks  it  can  prove 
more  clearly  the  confiscatory  character  of  the 
rates.  Northern  Pac.  R.  Co.  v.  North  Da- 
kota, (1910)  216  U.  8.  679,  30  S.  Ct.  423,  64 
U.  8.  (L.  ed.)  624. 

X.  EFFEcrr  of  Wbit  of  Ebbob. 

As  a  rule,  no  action  can  be  taken  by  the 
state  court  as  to  any  part  of  a  case  which 
hafl  been  removed  by  writ  of  error  to  the 
federal  Supreme  Court.  Grand  Cent.  Min. 
Co.  t7.  Manunoth  Min.  Co.,  (1909)  36  Utah 
364,  104  Pac.  573. 

Where,  in  an  action  in  which  defendant 
set  up  a  counterclaim,  an  appeal  was  taken 
from  the  jud^nent  dismissing  the  counter- 
claim before  the  issues  raised  by  the  com- 
plaint were  determined,  a  writ  of  error  from 
the  federal  to  the  state ,  Supreme  Court  upon 
the  latter's  aflSrmance  of  the  judgment  ap- 
pealed from,  only  removed  the  proceedings 
involving  the  judgment  on  the  counterclaim 
to  the  federal  court,  so  that  the  pendency  of 
the  writ  of  error  would  not  stay  proceedings 
in  the  trial  court  to  determine  the  issues 
raised  by  the  original  complaint,  especially 
where  its  action  was  not  stayed  by  a  super- 
sedeas bond  or  otherwise.  Grand  Cent.  Min. 
Co.  17.  Mammoth  Min.  Co.,  (1909)  36  Utah 
364,  104  Pac.  673. 


Vol.  IV,  p.  491,  sec.  6. 

The  Supreme  Court  no  longer  has  appellate 
jurisdiction  of  criminal  cases,  whether  capital 
or  other,  in  the  inferior  federal  courtsi  —  See 
Judicial  Code,  sees.  128,  238,  ante,  pp.  195, 
231,  of  this  Supplement. 

Prior  to  the  passage  of  this  Act,  no  review 
of  a  criminal  cause  except  upon  a  certificate 
of  division  of  opinion  among  the  judges  of 
the  Circuit  Court  was  allowed.  Bessette  v. 
W.  B.  Conkey  Co.,  (1904)  194  U.  S.  324,  335, 
24  8.  Ct.  666,  48  U.  S.  (L.  ed.)  997;  U.  8. 
V.  Dickinson,  (1909)  213  U.  8.  92,  98,  29  8. 


Ct.  486,  63  U.  8.  (L.  ed.)  711;  Bristol  v.  U. 
8.,  (C.  C.  A.  1904)  129  Fed.  87. 

Judgment  of  trial  court.  —  ''It  was  ruled 
in  Cross  v.  U.  8.,  (1892)  145  U.  8.  571,  12 
8.  Ct.  842,  36  U.  8.  (L.  ed.)  821,  that,  in 
view  of  the  terms  of  the  whole  section,  the 
allowance  of  a  writ  of  error  to  any  appellate 
tribunal  was  not  contemplated,  but  merely  to 
review  the  judgment  of  the  trial  court." 
New  r.  Oklahoma,  (1904)  196  U.  8.  262,  25 
8.  Ct.  68,  49  U.  8.  (L.  ed.)  182. 


Vol.  IV,  p.  493,  sec.  711. 

This  section  has  been  substantially  re-enacted  in  Judicial  Code,  sec.  266,  ante,  p.  238  of  this 
Supplement.     See  note  thereat. 


Vol.  IV,  p.  493,  sec.  711,  cl.  first. 

Perjury  committed  by  a  witness  in  the  fed- 
eral court  is  a  crime  against  the  federal  laws 
only,  and  a  prosecution  therefor  is  within  the 
exclusive  jurisdiction  of  the  federal  courts. 
Mcintosh  17.  Bullard,  (1910)  96  Ark.  227, 
129  S.  W.  85. 

A  federal  District  Court  has  jurisdiction 
of  a  prosecution  under  R.  S.  sec.  6395,  6  Fed. 
Stat.   Annot.   210,   for  false   swearing  in   a 


naturalization  proceeding,  notwithstanding 
the  fact  that  such  proceeding  was  in  a  state 
court.  Schmidt  v.  U.  8.,  (1904)  133  Fed. 
257,  66  C.  C.  A.  389;  Holmgren  r.  U.  8., 
(1907)  166  Fed.  439,  84  C.  C.  A.  301. 

Perjury  committed  by  false  swearing  be- 
fore a  United  States  commissioner  is  not  sub- 
ject to  the  jurisdiction  of  a  state  court  under 
Ky.    Stat.,    sec.    1174    (Russell's    Stat,   sec. 
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3708),  defining  and  punishing  perjury.  Cora. 
V.  Kitchen,  (1011)  141  Ky.  655,  133  S.  W. 
586. 

Felonious  entry.  —  In  view  of  R.  S.  sea 
5456,  4  Fed.  Stat.  Annot.  790,  an  indictment 
charging  the  felonious  entry  of  a  private 
office  from  which  the  defendant  feloniously 
stole  certain  moneys,  postage  stamps,  and 
other  valuable  papers  and  checks,  is  not 
within  the  jurisdiction  of  the  state  court  if 
the  property  stolen  was  in  fact  the  property 
of  the  United  States.  Bx  p.  Roach,  (1008) 
166  Fed.  344. 

Mnrde^.  —  Under  this  section  the  federal 
court  has  exclusive  jurisdiction  of  a  prosecu- 
tion for  murder  committed  on  land  bought  by 
the  United  States  within  a  state  for  a  post 
office  and  court  house,  and  over  which  the 
state  has  ceded  jurisdiction,  the  offense  being 
created  by  R.  S.  sec.  5339,  3  Fed.  Stat  Annot. 
231.  Battle  r.  U.  S.,  (1908)  209  U.  S.  36, 
28  8.  Ct.  422,  52  U.  S.  (L.  ed.)  670. 

The  federal  conrts  have  ezclnaiye  jurisdic- 
tion of  cases  arising  under  the  patent  or  copy- 
right laws.  Aberthaw  Constr.  Oo.  t7.  Ran- 
flome,  (1006)  192  Mass.  434,  78  N.  E.  485; 
Outcault  f?.  Lamar,  (1909)  135  App.  Div. 
110,  HON.  Y.  S.  930. 

DiverHty  of  citizenship  is  not  necessary 
to  give  the  District  C!ourt  jurisdiction  of  a 
case  in  so  far  as  it  involves  the  validity  of  a 
trademark,  but  it  is  necessary  to  give  that 
court  jurisdiction  of  the  issue  of  unfair  com- 
petition. Standard  Paint  Co.  v.  Trinidad 
Asphalt  Mfg.  Co.,  (1911)  220  U.  S.  446,  31 
S.  Ct.  456,  55  U.  S.  (L.  ed.)  536. 

If  the  inyalidity  of  a  patent  is  inciden- 
tally drawn  in  question  in  a  cause  properly 
cognizable  in  a  state  court  the  jurisdiction  of 
that  court  is  not  thereby  ousted.  Marshall 
Engine  Co.  r.  New  Marshall  Engine  Co., 
(1908)   199  Mass.  546,  85  N.  £.  741. 

It  is  elementary  that  the  state  courts  have 
no  jurisdiction  of  any  matter  which  arises 
under  the  federal  patent  laws,  and  the  issue 
of  which  depends  upon  the  construction  or 
administration  of  those  statutes.  The  con- 
verse of  the  proposition  just  stated  is  equally 
well  settled.  Whenever  the  rights  of  a  plain- 
tiff depend  upon  contract  obligations  which 
courts  of  general  equity  jurisdiction  may 
enforce,  or  n)r  breach  of  which  courts  of  com- 
mon-law cognizance  may  award  damages,  the 
mere  fact  that  a  patent  is  incidentally  or 
collaterally  related  to  the  controversy  does 
not  oust  the  state  courts  of  jurisdiction. 
Wise  V.  Tube  Bending  Mach.  Co.,  (1909)  194 
N.  Y.  272,  87  N.  E.  430. 

WhAt  constitutes  a  case  arising  under  the 
patent  laws.  —  Ewchtsive  federal  jurisdiction 
applies  only  to  cases  arising  under  the  patent 
laws  upon  a  bill,  complaint,  or  declaration 
setting  up  a  right  under  the  patent  laws  as  a 
ground  of  recovery.  Robison  r.  Fishback, 
(Ind.  1911)  93  N.  £.  666. 

Oicnership  of  letters  patent.  —  The  state 
court  has  jurisdiction  of  a  suit  in  equity  to 
determine  the  ownership  of  letters  patent  and 
for  an  accounting  for  the  use  thereof.  Ameri- 
can Circular  Loom  Co.  v,  Wilson,  (1908)  198 
Mass.  182,  84  N.  E.  133. 


In  an  action  for  the  price  of  a  patent  right 
to  a  machine,  of  the  machine  itself,  and  of 
certain  other  machinery  and  appliances  for 
the  operation  of  a  patented  machine,  the  de- 
fendants alleged  that  they  were  induced  to 
purchase  by  fraudulent  representations  that 
the  patented  machine  was  not  an  infringe- 
ment on  a  prior  patent  which  plaintiff  had 
sold.  It  was  held  that  the  state  court,  having 
jurisdiction  of  the  subject-matter  and  the 
parties,  had  jurisdiction  to  determine  the 
validity  of  the  patent.  Pratt  v,  Hawes, 
(1903)    118  Wis.  603,  95  N.  W.  965. 

A' suit  to  obtain  a  conveyance  of  an  inter- 
est in  an  invention,  to  enjoin  the  disposal  of 
such  interest,  and  to  compel  defendant  to  ac- 
count for  a  sale  to  a  third  party  of  an  interest 
therein,  the  sole  issue  being  whether  defend- 
ant had  sold  an  interest  to  plaintiff,  is  not 
a  suit  arising  under  the  patent  laws.  Mer- 
rill V,  Miller,  (1903)  28  Mont.  134,  72  Pac. 
423. 

In  an  action  to  compel  the  transfer  of  an 
interest  in  a  patent,  where  both  parties 
treated  the  patent  as  valid  and  it  did  not 
appear  that  it  had  been  made  in  fraud  of  the 
provision  of  the  United  States  statutes,  the 
action  is  within  the  jurisdiction  of  the  state 
court.  Fuller  v.  Schutz,  (1903)  88  Minn. 
372,  93  N.  W.  118. 

Suits  for  infringement  —  Cfenerally.  — 
Where  a  suit  involves  the  question  of  in- 
fringement of  patents,  it  is  one  of  which  a 
federal  Circuit  Court  has  jurisdiction  under 
this  subdivision,  although  it  also  involves 
the  question  of  the  ownership  of  the  patents 
or  other  contract  rights.  Harrington  v.  At- 
lantic, etc.,  Tel.  Co.,  (1906)   143  Fed.  329. 

A  federal  Circuit  Court  has  jurisdiction  of 
a  suit  for  infringing  a  design  patent.  Na- 
tional Casket  Co.  v.  New  York,  etc..  Casket 
Co.,  (1911)  185  Fed.  533. 

Sale  or  manufacture  without  Uoense.  — 
Where  no  decree  is  necessary  to  the  cancella- 
tion of  a  license  to  manufacture  or  sell  a 
patented  structure,  the  manufacture  or  sale 
thereof  by  the  licensee  after  notice  of  can- 
cellation would  constitute  an  infringement^ 
over  which  the  federal  courts  have  exclusive 
jurisdiction.  Schalkenbach  v.  National  Ven- 
tilating Co.,  (1908)  129  App.  Div.  389,  113 
N.  Y.  S.  352. 

A  bill  charging  that,  after  termination  of 
a  contract  between  complainants  and  defend- 
ants for  the  sale  of  complainants'  patented 
devices,  defendants  obtained  large  numbers  of 
such  devices  from  sources  to  complainants 
unknown  and  sold  the  same  within  the  dis- 
trict, without  right  or  authority,  alleges  an 
infringement  of  complainants'  patents  after 
the  termination  of  the  contract,  and  was  suf- 
ficient to  confer  federal  jurisdiction,  regard- 
less of  the  amount  involved.  New  Jersey 
Patent  Co.  v,  Martin,  (1909)  172  Fed.  760. 

A  suit  for  an  injunction  and  accounting  for 
the  alleged  infringement  of  a  patent  by  the 
sale  of  the  patented  article  without  license 
is  one  arising  under  the  patent  laws,  of  which 
a  Circuit  Court  of  the  United  States  has  ju- 
risdiction, although  the  determination  of  the 
question  of  infringement  may  also  involve  the 
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construction  or  validity  of  a  license  contract 
under  which  defendant  claims  the  right  to 
sell.  Victor  Talking  Mach.  Co.  t\  The  Fair, 
(1903)   123  Fed.  424,  61  G.  C.  A.  58. 

Oranting  additional  relief.  —  In  a  suit  for 
infringement  of  a  patent,  of  which  a  federal 
court  has  jurisdiction  because  of  the  subject- 
matter,  although  the  parties  are  citizens  of 
the, same  state,  it  has  also  jurisdiction  to 
grant  relief  against  unfair  competition  by 
imitating  in  the  infringing  article  the  dis- 
tinctive form  and  appearance  of  complain- 
ant's patented  article.  T.  B.  Woods  Sons  Co. 
V.  Valley  Iron  Works,  (1909)  166  Fed. 
770. 

Where  the  acts  of  the  defendant  alleged  in 
a  bill  constituted  an  Infringement  of  com- 
plainant's patent  and  also  unfair  competition 
ID  trade,  it  was  held  that  the  cause  of  action 
for  the  infringement  gives  a  federal  court 
jurisdiction  of  the  suit  and  to  grant  any  re- 
lief to  which  complainant  may  be  entitled 
on  either  ground.  Onondaga  Indian  Wig- 
wam Co.  V.  Ka-Noo-No  Indian  Mfg.  Co., 
(1910)  182  Fed.  832. 

But  it  has  been  held  that  a  bill  to  restrain 
the  infringement  of  a  patent,  which  thus  pre- 
sents a  federal  question,  does  not  draw  with- 
in the  jurisdiction  of  the  Circuit  Court  a 
further  issue  as  to  unfair  competition  grow- 
ing out  o^the  same  acts  of  defendant.  Cush- 
man  v.  Atlantis  Fountain  Pen  Co.,  (1908) 
164  Fed.  94. 

Question  of  infringement  not  raised,  — 
Where  the  question  of  infringement  between 
patents  does  not  appear  to  have  been  raised 
in  the  evidence  before  the  master  in  a  suit 
on  an  assignment  of  an  original  patent  for  an 
improvement  and  of  all  improvements  there- 
on, there  can  be  no  question  of  an  infringe- 
ment of  which  the  federal  courts  have  ex- 
clusive jurisdiction.  M-arshall  Engine  Co.  v. 
N«w  Marshall  Engine  Co.,  (1908)  199  Mass. 
646,  86  N.  E.  741. 

Otonership  in  douht.  —  A  bill  in  a  federal 
Circuit  Court  alleged  that  complainants,  who 
were  owners  of  certain  patents,  and  pending 
applications  for  patents,  assigned  the  same 
in  trust  to  one  of  the  defendants,  to  be  by 
him  assigned  to  defendant  telegraph  com- 
pany in  exchange  for  shares  of  its  stock; 
that  its  codefendant  wrongfully  assigned  the 
patents  to  it;  that  it  refused  to  issue  the 
stock,  but  retained  the  assignments  and  was 
using  the  inventions.  The  bill  prayed  that 
the  assignments  be  declared  inoperative,  and 
for  a  reconveyance  of  the  patents,  and  also 
for  an  injunction  and  accounting  for  in- 
fringement against  the  telegraph  company. 
That  company  in  its  answer  claimed  owner- 
ship of  the  patents  by  virtue  of  the  assign- 
ments. It  was  held  that  the  suit  could  not  be 
maintained  as  one  for  infringement,  under  the 
patent  laws,  until  the  alleged  fraudulent 
assignments  had  been  set  aside  in  equity,  and 
title  to  the  patents,  either  legal  or  equitable, 
vested  in  complainants,  and  that,  it  b«ing  ad- 
mitted that  the  requisite  diversity  of  citizen- 
ship did  not  exist  between  the  parties,  the 
court  was  without  jurisdiction  to  grant  such 
relief:  Harrington  v.  Atlantic,  etc.,  Tel.  Co., 
(C.  C.  A.  1911)  186  Fed.  493. 


Suits  on  contracts  relating  to  patents  — 
Suits  involving  contract  -rights  only.  —  A 
complaint  averred  that  plaintiff  owned  cer- 
tain letters  patent  covering  sliding  couches, 
and  granted  defendant  a  nonexclusive  license 
to  manufacture  and  sell  the  same,  and  that 
he  agreed  not  to  sell  or  deal  in  any  couches  of 
that  kind  without  attaching  a  license  tag  fur- 
nished by  plaintiff  at  a  certain  price,  and  that 
he  would  not  contest  the  patent,  but  account 
monthly  for  the  couches  sold  and  the  number 
of  tags  on  hand.  It  then  charg^  a  violation 
of  the  agreement,  and  prayed  that  defendant 
be  required  to  perform  the  contract,  that  he 
be  restrained  from  selling  couches  without 
attaching  the  tag,  and  that  he  be  required  to 
account.  It  was  held  that  the  case  involved 
contract  rights  only,  and  that  it  was  error  to 
sustain  a  demurrer  to  the  complaint  on  the 
ground  that  the  suit  was  to  restrain  violation 
of  patent  rights,  within  the  jurisdiction  of 
the  federal  courts,  as  in  such  a  case  it  does 
not  matter  that  the  construction  or  the 
validity  of  a  patent  may  be  collaterally  in- 
volved. Couch  Patents  Co.  v.  Barman,  (1910) 
137  App.  Div.  297,  121  N.  Y,  S.  978. 

A  federal  court  is  without  jurisdiction  of  a 
suit  as  one  arising  under  the  patent  laws 
where  the  real  question  involved  is  not  that 
of  infringement,  but  one  of  contract  rights 
arising  out  of  a  license.  American  Grapho- 
phone  Co.  v.  Victor  Talking  Mach.  Co.,  (C. 
C.  A.  1911)  188  Fed.  428,  affirming  188  Fed. 
431. 

Where  a  suit  is  brought  on  a  oontralst  of 
which  a  patent  is  the  subject-matter,  either 
to  enforce  such  contract  or  to  annul  it,  the 
case  arises  on  the  contract  or  out  of  the 
contract,  and  not  under  the  patent  right  laws 
of  the  United  States.  Wade  v,  Lawder, 
(1897)  165  U.  S.  624,  17  S.  Ct.  425,  41  U.  S. 
.(L.  ed.)  851,  as  quoted  in  Marshall  Engine 
Co.  1*.  New  Marshall  Engine  Co.,  (1908)  109 
Mass.  546,  85  N.  £.  741. 

The  federal  courts  have  no  exclusive  juris- 
diction  of  an  action  for  breach  of  contract 
based  on  an  act  which  is  an  infringement  of  a 
patent,  and  such  action  may  be  brought  in 
the  state  courts.  Manning  v.  Galland-Hen- 
ning  Pneumatic  Malting  Drum  Mfg.  Co., 
(1910)   141  Wis.  199,  124  N.  W.  291. 

The  mere  fact  that  a  patent  is  incidentally 
or  collaterally  involved  does  not  oust  the 
state  courts  of  jurisdiction.  Wise  v.  Tube 
Bending  Mach.  Co.,  (1909)  194  N.  Y.  272,  af- 
firming (1907)  119  App.  Div.  920,  106  N.  Y. 
S.  1150. 

A  suit  on  an  assignment  of  an  original 
patent  for  an  improvement  in  a  machine  and 
of  all  improvements  thereon,  resulting  in  a 
decree  directing  defendants  to  assign  to  plain- 
tiff a  patent  for  an  improvement  subsequently 
obtained,  and  enjoining  them  from  making, 
vending,  and  otherwise  dealing  in  the  ma- 
chines covered  by  such  subsequent  letters 
patent;  is  a  suit  on  contract,  and  is  not.  be- 
cause a  suit  for  an  infringement  would  have 
resulted  in  a  similar  injunction,  a  suit  aris- 
ing under  the  patent  right  laws  of  the  United 
States.  Marshall  Engine  Co.  v.  New  Mar- 
shall Engine  Co.,  (1908)  199  Mass.  646,  85 
N.  E.  741. 
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A  hiU  to  compel  specific  performance  of  a 
contract  to  assign  a  patent  and  to  restrain 
the  alleged  violation  of  a  license  contract  un- 
der a  patent  states  no  ground  for  relief  under 
the  patent  laws,  and  a  federal  court  is  with- 
out jurisdiction  to  grant  relief  thereon  unless 
there  is  diversity  of  citizenship  between  the 
parties.  St.  Louis  St.  Flushing  Mach.  Co.  v. 
Sanitary  St.  Flushing  Mach.  Co.,  (C.  C.  A. 
1908)  161  Fed.  725. 

A  suit  for  injunctive  relief  against  the  in- 
fringement of  a  patent,  and  incidentally  for 
the  recovery  of  damages  arising  therefrom,  is 
one  arising  under  the  patent  laws  of  the 
United  States,  and  may  be  maintained  in  the 
courts  of  the  United  States.  St.  Louis  St. 
Flushing  Mach.  Co.  v.  Sanitary  St.  Flushing 
Mach.  Co.,  (C.  C.  A.  1908)  161  Fed.  726. 

Suits  to  enforce  judgment  against  patent 
rights.  —  An  action,  by  the  owner  of  a  judg- 
ment recovered  against  a  corporation  for  in- 
fringement of  a  patent,  to  charge  directors 
of  such  corporation  with  payment  of  the 
judgment  on  the  ground  that  they  were  joint 
trespassers  with  the  corporation,  is  not  with- 
in the  jurisdiction  of  the  federal  court  unless 
there  is  diversity  of  citizenship.  H.  C.  Cook 
Co.  V.  Beecher,  (1909)  172  Fed.  166,  affirmed 


(1910)  217  U.  S.  497,  30  S.  Ct.  601,  64  U.  S. 
(L.  ed.)  866. 

Suits  arising  under  copyright  laws.— Where 
plaintiff  sued  to  enjoin  the  infringement  of 
an  alleged  copyright  by  the  person  who  as- 
signed the  same  to  him,  but  the  matter  was 
not  subject  to  copyright,  he  could  not  claim 
that  defendant,  as  assignor,  was  estopped 
from  alleging  thai  the  federal  court  had  no 
jurisdiction  because  the  copyright  which  he 
sold  did  not  cover  the  matter  in  question, 
and  there  being  no  requisite  diversity  of  citi- 
zenship his  bill  was  dismissed.  Royal  Sales 
Co.  r.  Gaynor,  (1908)  164  Fed.  207,  where 
the  court  said :  "  The  jurisdiction  of  the 
court  depends  solely  upon  copyright,  and  no 
estoppel  upon  defendants  can  extend  its  ju- 
risdiction to  a  subject  not  within  the  copy- 
right law." 

Where  an  action  involves  the  question 
whether  a  combination  entered  into  by  defend- 
ants to  control  the  sale  of  copyrighted  books 
is  illegal,  as  in  restraint  of  trade,  the  state 
court  has  jurisdiction,  though  it  mav  be  nec- 
essary to  construe  the  rights  of  parties  under 
the  copyright  law.  Straus  i*.  American  Pub- 
lishers' Assoc,  (1906)  103  App.  Div.  277, 
92  N.  Y.  S.  1062,  affirming  (1904)  46  Misc. 
261,  92  N.  Y.  S.  163. 


Vol.  IV,  p.  497,  sec.  711,  cl.  eighth. 

This  subdivision,  repealed  by  the  Act  of 
Feb.  18,  1876,  ch.  80,  18  Stat.  L.  318,  is  re- 
enacted  in  Judicial  Code,  sec.  266,  a^te,  title 
JuDiciAEY,  vol.  1,  p.  238,  of  this  Supple- 
ment. 

During  the  period  of  its  repeal  the  state 


courts  had  jurisdiction  to  hear  and  determine 
cases  in  civil  matters,  although  the  defend- 
ant was  a  consul-general  of  a  foreign  power. 
De  Leon  v.  Walters,  (1909)  163  Ala.  499,  60 
So.  934. 


Vol.  IV,  p.  497,  sec.  713. 

Generally.  —  In  U.  S.  t?.  Delaware,  etc.,  Co., 
(1908)  164  Fed.  216,  268,  it  was  said:  "The 
right  to  contract  belongs  to  every  citizen, 
but  when  a  citizen  becomes  a  member  of  Con- 
gress all  right  to  contract  with  his  govern- 
ment is,  by  R.  S.  sec.  3739,  6  Fed.  Stat. 
Annot.  129,  denied  him.  The  profession  of 
law  has  been  held  a  right  of  which  one 
may  not  be  deprived  by  legislation,  but 
only  by  decree  of  court.  Boo  p.  Garland, 
(1866)  4  Wall.  333,  18  U.  S.  (L.  ed.)  366. 
But  when  a  lawyer  becomes  a  federal  judge, 


the  law,  by  R.  S.  sec.  713,  forbids  him  the 
right  to  use  his  property  and  practice  his 
profession.  Such  prohibitions  are  not  re- 
strictions of  liberty  or  deprivations  of  prop- 
erty. They  are  the  law's  aids  to  public  ser- 
vice. They  make  the  public  servant  have  an 
eye  single  to  the  public  duty,  voluntarily  as- 
sumed, and  in  forbidding  legislators,  judges, 
and  public  carriers  alike  to  act  in  a  dual  ca- 
pacity the  law  but  throws  around  them  the 
time-proved  safeguard  of  faithful  service,  that 
''  no  man  can  serve  two  masters." 


Vol.  IV,  p.  498,  sec.  714. 

The  Supreme  Court  of  the  District  of  Co- 
lumbia is  "a  court  of  the  United  States" 
within  the  meaning  of  this  section.    James 


V.  U.  S.,  (1906)  202  U.  S.  401,  26  6.  Ct.  686, 
60  U.S.  (L.  ed.)  1079. 


Vol.  IV,  p.  498,  sec.  716. 

This  section  is  now  embodied  in  Judicial 
Code,  sec.  262,  ante,  title  Jtjdiciaby,  vol.  1, 
p.  241,  of  this  Supplement. 

Power  of  Circuit  Courts  of  Appeals  to  issue 
writs.  —  See  section  12  of  the  Circuit  Court 
of  Appeals  Act  of  1891,  4  Fed.  Stat.  Annot. 
430,  and  supra,  this  title,  p.  1365. 


Supreme  Court.  — See  cases  cited  4  Fed. 
Stat.  Annot.  499  et  seq.  As  to  power  of  Su- 
preme Court  to  issue  writs  of  prohibition  and 
mandamus,  see  R.  S.  sec.  688,  4  Fed.  Stat. 
Annot.  439,  and  supra,  this  title,  p.  1368. 

''  In  cases  over  which  we  possess  neither 
original  nor  appellate  jurisdiction  we  cannot 
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grant  prohibition  or  mandamus  or  certiorari 
as  ancillary  thereto."  In  re  Massachusetts, 
(1906)  197  U.  S.  482,  26  S.  Ct.  512,  49  U.  S. 
(L.  ed.)  845.  FolUnoed  in  In  re  Glaser, 
(1906)  198  U.  S.  171,  25  S.  Ct.  663,  49  U.  S. 
(L.  ed.)   1000. 

Certiorari.  —  The  provision  in  this  section 
is  not  a  grant  of  appellate  jurisdiction  to  the 
Supreme  Court  to  review  by  certiorari  for  the 
mere  correction  of  error,  any  or  all  decisions 
of  the  lower  federal  courts  not  otherwise  re- 
viewable. U.  S.  V,  Dickinson,  (1909)  213 
U.  S.  92,  29  S.  Ct.  485,  63  U.  S.  (L.  ed.)  711, 
holding  that  the  writ  cannot  be  used  by  the 
Supreme  Court  for  the  mere  correction  of 
errors  in  a  judgment  of  the  Circuit  Court  of 
Appeals,  even  though  the  judgment  was  not 
reviewable  by  the  Supreme  Court  on  a  writ 
of  error. 

Under  this  section  the  Supreme  Court  may 
issue  certiorari  to  bring  up  for  review  the 
denial  by  a  Circuit  Court  of  Appeals  of  an 
original  application  for  mandamus  to  compel 
the  judge  of  a  Circuit  Ck>urt  of  Appeals  to 
proceed  with  and  determine  an  action  pending 
before  it,  since  the  power  of  the  Supreme 
Court  is  not  limited  to  the  cases  mentioned 
in  Judicial  Code,  sec.  240,  ante,  p.  232.  Mc- 
Clellan  v,  Oarland,  (1910)  217  U.  S.  268,  30 
S.  Ct.  501,  64  U.  S.  (L.  ed.)  762. 

Whitney  v.  Dick,  (1906)  202  U.  S.  132,  26 
S.  Ct  684,  50  U.  S.  (L.  ed.)  963,  was  a  case 
heard  on  /certiorari  from  the  Supreme  Court 
to  a  Circuit  Court  of  Appeals  to  review  an 
order  discharging,  on  writ  of  certiorari  is- 
sued on  a  petition  for  habeas  corpus  and 
certiorari,  a  person  convicted  in  a  federal 
District  C^ourt  of  introducing  liquors  into  an 
Indian  reservation,  and  sentenced  to  fine  and 
imprisonment. 

The  Supreme  Court  will  determine  a  cause 
brought  before  it  by  certiorari  to  a  Circuit 
Court  of  Appeals  upon  the  record  made  in 
that  court,  and  certified  to  the  Supreme 
Court.  McClellan  v,  Carland,  (1910)  217  U. 
S.  268,  30  S.  Ct.  501,  54  U.  S.  (L.  ed.)  762. 

Prohibition.  —  A  Circuit  Ck)urt  of  Appeals 
has  no  power  to  issue  a  writ  of  prohibition 
as  an  original  or  independent  proceeding,  but 
only  in  aid  of  its  own  jurisdiction,  which  is 
wholly  appellate;  and,  except  in  cases  of  pe- 
tions  for  review  in  bankruptcy  proceedings, 
can  only  be  invoked  by  an  appeal  or  writ  of 
error.  Nor  can  it  issue  such  writ  as  ancil- 
lary to  a  contemplated  appeal  or  writ  of 
error.  Zell  v.  Judges,  (C.  C.  A.  1906)  149 
Fed.  86. 

Handamus.  —  The  United  States  Circuit 
Courts  of  Appeals  have  jurisdiction  to  issue 
writs  of  mandamus  in  the  exercise  of,  and  in 
aid  of,  their  appellate  jurisdiction.  Barber 
Asphalt  Paving  Co.  t?.  Morris,  (C.  C.  A. 
1904)  132  Fed.  945. 

The  true  test  of  the  appellate  jurisdiction 
in  the  exercise  or  in  the  aid  of  which  the 
Circuit  Courts  of  Appeals  may  issue  the  writ 
of  mandamus  is  the  existence  of  that  jurisdic- 
tion, and  not  its  prior  invocation;  it  is  the 
existence  of  a  right  to  review  by  a  challenge 
of  the  final  decisions,  or  otherwise,  the  cases 
or  proceedings  to  which  the  applications  for 
the  writs  relate,  and  not  the  prior  exercise 


of  that  right  by  appeal  or  writ  of  error; 
and  the  power  of  those  courts  to  issue  the 
writ  is  not  restricted.  Barber  Asphalt  Pav- 
ing Co.  V.  Morris,  (C.  C.  A.  1904)  132  Fed. 
945. 

Under  this  statute  there  remains  no  ques- 
tion as  to  the  power  to  issue  writs  of  man- 
damus, but  by  judicial  construction  and  in- 
terpretation the  power  is  restricted  and  lim- 
ited to  such  writs  as  are  auxiliary  or  ancil- 
lary in  character,  that  shall  or  may  be  neces- 
sary to  the  potent  exercise  of  jurisdiction 
given  and  acquired  by  other  and  original 
process.  Bumham  t?.  Fields,  (1907)  167  Fed. 
246,  dismissing  a  petition  for  mandamus  to 
require  the  defenaant,  who  was  the  duly 
elected  and  qualified  clerk  of  a  county  in 
Oregon,  to  keep  open  his  ofiice  during  certain 
days  and  to  file  and  record  a  deed.  To  the 
same  point  see  Large  v.  Consolidated  Nat. 
Bank,  (1906)  137  Fed.  168,  denying  an  ap- 
plication for  mandamus  to  compel  the  de- 
fendant to  permit  the  plaintiff  to  have  an 
inspection  of  its  list  of  shareholders,  granted 
upon  R.  S.  sec.  6210,  6  Fed.  Stat.  Annot. 
152;  Wiemer  v,  Louisville  Water  Co.,  (1903) 
130  Fed.  246;  Mystic  Milling  Co.  v,  Chicago, 
etc.,  R.  Co.,  (1904)  132  Fed.  289. 

It  is  well  settled  that  the  United  States 
courts  can  only  grant  a  mandamus  in  aid  of 
an  existing  jurisdiction.  It  is  usually 
granted  to  enforce  the  collection  of  a  judg- 
ment. Accordingly,  where  a  receiver  in  bank- 
ruptcy was  authorized  to  carry  on  the  busi- 
ness of  publishing  a  newspaper  with  a  view 
to  preserving  its  good  will  as  an  asset  of  the 
bankrupt's  estate,  but  pending  such  publica- 
tion the  postmaster,  by  direction  of  the  Posi- 
master-Creneral,  prohibited  the  circulation  of 
the  paper  through  the  mails  as  unmailable 
matter,  mandamus  would  not  be  granted  to 
reverse  such  determination,  though  the  ques- 
tion whether  the  publication  was  objection- 
able might  be  the  subject  of  a  difference  of 
opinion.  In  re  Coleman,  (1904)  131  Fed. 
161. 

A  writ  of  mandamus  is,  and  a  writ  of  error 
is  not,  the  proper  remedy  for  the  refusal  of 
a  Circuit  Court  to  prescribe  the  method  and 
direct  the  service  of  a  writ  of  scire  facias 
and  also  for  its  refusal  after  sufficient  service 
to  take  jurisdiction  of  and  to  decide  the 
issues  presented  by  the  writ.  Collin  County 
Nat.  Bank  v.  Hughes,  (C.  C.  A.  1907)  162 
Fed.  414. 

The  federal  court  cannot  by  mandamus 
compel  a  state  official  to  perform  even  a 
clearly  ministerial  act,  involving  no  exercise 
of  discretion,  unless  the  law  makes  it  the 
duty  of  such  officia,!  to  perform  sueh  act. 
King  V.  Davis,  (1906)  137  Fed.  222,  239. 

A  state  law  which  prohibits  the  granting 
of  a  mandamus  is  not  binding  upon  the  fed- 
eral courts,  which  derive  their  power  to  en- 
force their  judgments  in  such  cases  by  man- 
damus from  section  14  of  the  federal  Ju- 
diciary Act  of  1789,  nor  R.  S.  sec.  716.  U.  S. 
r.  Oapdevielle,  (C.  C.  A.  1902)  118  Fed.  809. 

"  Many  of  the  cases  are  collected  in  4  Fed. 
Stat.  Annot.  503/'  said  Mr.  Justice  Day,  in 
Covington,  etc.,  Bridge  Co.  v.  Hager,  (1906) 
203  U.  S.  109.  27  S.  Ct  24,  51  U.  S.  (L.  ed.) 
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Ill,  the  court  holding  that  the  federal  Circuit 
Courts  had  no  jurisdiction  of  an  original 
action  In  mandamus  to  compel  the  return  of 
a  franchise  tax  collected  under  the  authority 
of  a  state  statute,  although  the  basis  of  the 
relief  sought  was  the  alleged  repugnancy  of 
the  tax  to  the  commerce  clause  of  the  Fed- 
eral Constitution. 

Writ  of  ne  exeat.  —  Partly  upon  the  au- 
thority of  this  section,  a  court  of  bankruptcy 
may  issue  a  writ  in  the  nature  of  ne  exeat  to 
restrain  the  bankrupt  within  the  district, 
where  it  is  shown  that  he  intends  to  leave  and 
not  to  appear  for  examination  at  an  ad- 
journed date,  as  required  by  an  order  of  the 
referee.  In  re  Berkowitz,  (1908  173  Fed. 
1012.  See  also  In  re  Cohen,  (1005)  136  Fed. 
099,  And  see  section  95  of  the  Bankruptcy 
Act,  p.  530  of  this  Supplement. 

Injiinction.  —  This  section  modifies  R.  S. 
sec.  720,  4  Fed.  Stat.  Annot.  509,  to  the  ex- 
tent of  authorizing  a  Circuit  Court  to  grant 
an  injunction  restraining  the  plaintiff  in  an 
action  in  a  state  court  from  further  prose- 
cuting the  action  in  that  court,  where  the  Cir- 
cuit Court  has  possession  of  all  the  property 
involved  and  is  lawfully  operating  it.  Gay 
17.  Hudson  River  Electric  Power  Co.,  (1910) 
182  Fed.  279. 

Power  to  issue  writs  of  habeas  corpus. — 
See  R.  S.  sec.  751,  752,  3  Fed.  Stat.  Annot. 
182^  167,  and  ani%  p.  1100  of  this  Supplement. 

Sicire  faciUs  to  revive  a  judgment  of  a  fed- 
eral Circuit  Court  may  be  issued  and  a  rea- 
sonable method  prescribed  for  the  service 
thereof  without  the  district  where  the  judg- 
ment defendant  has  departed  therefrom,  and 
this  power  cannot  be  restrained,  limited,  or 
rendered  less  efiScacious  by  the  statutes  of  a 
state.  Collin  County  Nat.  Bank  v,  Hughes, 
(C.  C.  A.  1907)   155  Fed.  389,  152  Fed.  414. 

Scire  facias  may  be  issued  by  a  District 
Court  to  enforce  a  forfeited  recogni'^nce  or 
bail  bond.  Kirk  t?.  U.  S.,  (1904)  131  Fed. 
331,  affirmed  (C.  C.  A.  1905)   137  Fed.  753. 

Service.  —  The  power  to  issue  writs  of 
scire  facias  to  revive  judgments  granted  to 
the  national  courts  by  the  fourteenth  section 
of  the  Judiciary  Act  of  1789  (Act  Sept.  24, 
1789,  ch.  19,  1  Stat.  L.  81)  includes  the  power 
to  prescribe  the  methods  of  their  service  and 
to  cause  them  to  be  served  either  within  or 
without  the  districts  in  which  the  courts  sit. 
While  the  national  courts  may  follow  the 
methods  of  service  prescribed  by  the  states 
for  similar  writs  issued  by  the  state  courts, 
they  are  not  restricted  to  those  methods,  but 
may  prescribe  their  own  ways  and  cause  them 
to  be  followed  according  to  the  course  of  the 
common  law.  Collin  County  Nat.  Bank  v. 
Hughes,  (C.  C.  A.  1907)  152  Fed.  414. 

Although  it  is  expressly  provided  that  the 
Supreme,  Circuit,  and  District  Courts  of  the 
United  States  may  issue  writs  of  scire  facias, 
there  is  no  provision  that  when  issued  in  one 
district  they  may  be  served  in  another.  Kirk 
V.  V.  S.,  (1903)   124  Fed.  324,  337. 

An  order  which  quashes  the  service  of  a 
writ  of  scire  facias  by  publication,  without 
determining  that  the  writ  may  not  be  other- 
wise serv^,  and  without  dismissing  the 
action,  is  not  a  final  decision,  and  is  not  re- 
viewable by  writ  of  error.     Collin  County 


Nat.  Bank  v,  Hughes,  (C.  C.  A.  1907)  152 
Fed.  414. 

A  fieri  facias  may  be  issued  by  a  federal 
court  of  equity,  under  this  section,  for  the 
purpose  of  enforcing  the  payment  of  any 
costs  that  may  be  decreed,  notwithstanding 
the  decree  may  dispose  of  matters  other  than 
a  monev  demand.  Western  Pocahontas  Corp. 
V.  Acord,  (1910)  178  Fed.  843. 

Subpcenas  duces  tecum  may  be  issued  under 
the  authority  conferred  by  this  section. 
American  Lith.  Co.  r.  Werckmeister,  (1908) 
165  Fed.  426,  91  C.  C.  A.  376,  affirmed  (1911) 
221  U.  S.  603,  31  S.  Ct.  676,  55  U.  S.  (L.  ed.) 
873. 

R.  S.  sec.  4906,  5  Fed.  Stat.  Annot.  501, 
providing  for  the  issuance  by  the  clerk  of 
any  federal  court  of  subpoenas  for  witnesses' 
within  the  district,  for  the  taking  of  testi- 
monv  for  use  in  any  contested  case  pending 
in  the  Patent  Office,  does  not  authorize  the 
issuance  of  a  subpoena  duces  tecum,  nor  is 
such  subpoena  authorized  by  section  716, 
"which  deals  only  with  writs  necessary  for 
the  exercise  of  the  court's  own  jurisdiction 
to  hear  and  determine  a  controversy  before 
it."    Jn  re  Outcault,   (1906)   149  Fed.  228. 

A  writ  in  the  nature  of  a  writ  of  replevin 
may  be  issued  in  an  action  such  as  is  au- 
thorized by  R.  S.  sec.  4965,  2  Fed.  Stat. 
Annot.  268,  requiring  the  marshal  to  seize 
the  alleged  forfeited  plates  and  copies,  and 
asking  in  the  same  suit  to  recover  the  penalty 
for  those  found  in  the  defendant's  possession, 
even  though  under  the  state  practice  there 
is  no  form  of  action  in  which  such  double 
remedy  can  be  enforced.  Hills  v.  Hoover, 
(1911)  220  U.  S.  329,  31  S.  Ct.  402,  55  U.  S. 
(L.  ed.)  485,  the  court  saying  that  under  the 
broad  powers  conferred  by  section  716, 
"where  the  state  statute,  or  practice,  is  not 
adequate  to  afford  the  relief  which  Congress 
has  provided  in  a  given  statute,  resort  must 
be  had  to  the  power  of  the  federal  court  to 
adapt  its  practice  and  issue  its  writs  and  ad- 
minister its  remedies  so  as  to  enforce  the 
federal  law."  See  also  American  Tobacco  Co. 
V,  Werckmeister,  (C.  C.  A.  1906)  146  Fed. 
375,  affirmed  (1907)  207  U.  S.  284,  28  S.  Ct. 
72,  52  U.  S.  (L.  ed.)  208;  Stern  v,  Remick, 
(1908)   164  Fed.  781. 

Warrant  of  arrest  against  judgment  debtor. 

—  Act  Pa.  July  12,  1842  (P.  L.  339),  au- 
thorizing the  issuance  of  a  warrant  of  arrest 
against  a  judgment  debtor  for  specified  causes 
after  the  return  of  an  execution  unsatisfied, 
may  be  enforced  by  the  federal  courts  sitting 
in  that  state  by  virtue  of  this  section,  to- 
gether with  R.  S.  sec.  916,  4  Fed.  Stat.  Annot 
580.  Johnson  v.  Crawford,  (1907)  154  Fed. 
761. 

Process  on  indictment  under  Anti-trust  Act. 

—  Upon  an  indictment  for  conspiracy  in  re- 
straint of  trade  under  the  Sherman  Anti- 
Trust  Act  of  1890,  7  Fed.  Stat.  Annot.  336, 
the  court  has  power,  by  virtue  of  this  section, 
to  issue  summons  to  another  state  to  bring 
before  it  corporation  defendants  who  are 
citizens  of  such  state  and  cannot  be  found  or 
served  in  the  state  or  district  of  the  indict- 
ment. U.  S.  17.  Standard  Oil  Co.,  (1907)  154 
Fed.  728;  U.  S.  v,  Virginia-Carolina  Chemi- 
cal Cov  (1908)  163  Fed.  66. 


1407 


ToL  IV,  p.  506,  leo.  718. 


JUDICIARY. 


ToL  IV,  p.  606,  we.  7ia 


Vol.  IV,  p.  5Cf6,  sec.  718. 

Discretion  in  granting.  —  The  granting  of  a 
temporary  restraining  order,  like  the  grant- 
ing of  an  injunction,  is  within  the  sound  judi- 
cial discretion  of  the  court.  No  universal 
rule  can  be  announced  to  govern  court  or 
judge  in  all  cases,  but  each  case  must  be  de- 
cide on  its  own  facts.  Central  of  Georgia 
R.  Co.  9.  McLendon,  (1007)  166  Fed.  074. 

Extent  of  operation.  —  This  section  clearly 
contemplates  that  a  restraining  order  is  to 
have  no  other  effect  than  to  preserve  in  statu 
quo  the  rights  and  property  of  the  parties 
until  a  hearing,  after  notice  to  defendants, 
can  be  had  in  due  form  on  the  motion  for  a 
preliminary  injunction.  Wabash  R.  Co.  v. 
Hannahan,  (1003)  121  Fed.  663. 

The  authority  given  to  federal  courts  by 
this  section  to  grant  temporary  restraining 
orders  pending  a  motion  for  injunction  is 
expressly  limited  to  cases  where  "there  ap- 
pears to  be  danger  of  irreparable  injury," 
and  will  usually  be  exercised  only  to  pre- 
serve the  existing  status.  Such  an  order  will 
not  be  granted  ew  parte  in  a  suit  by  a  tele- 
phone company  against  a  state  commission 
empowered  by  the  state  constitution  to  estab- 
lish and  regulate  telephone  rates,  to  enjoin 
the  commission  from  interfering  to  prevent 
the  complainant  from  increasing  its  present 
rates  of  charge,  where  the  application  for 
permission  to  make  such  increase  has  been 
made  to  the  commission  and  denied  after  a 
hearing,  the  decision  of  the  commission  being 
entitled  at  least  to  be  treated  as  prima  facie 
correct.  Cumberland  Telephone,  etc.,  Co.  v. 
Louisiana  R.  Commission,  (1007)  166  Fed. 
834. 

Notice.  —  Under  Circuit  Court  Rule  30,  pro- 
viding that  a  restraining  order  shall  be 
granted  without  notice  only  when  such 
danger  exists,  a  municipality  should  not  be 
temporarily  restrained  without  notice,  at  the 
suit  of  a  street  railroad  company,  from  tak- 
ing further  proceedings  to  construct  a  com- 
peting road,  where  the  bill  fails  to  show  that 
any  threatened  injury  is  likely  to  result  be- 
fore a  hearing  on  the  application  can  be  had. 
San  Francisco  United  Railroads  v.  San  Fran- 
cisco, (1010)   180  Fed.  048. 

This  section  contemplates,  in  cases  where 
irreparable  injury  may  be  anticipated  if  the 
status  quo  be  not  preserved,  the  issue  with- 
out notice  of  a  temporary  restraining  order, 
to  be  enforced  only  until  an  order  to  show 
cause  on  the  motion  for  an  injunction  can  be 
heard  and  decided.  Hutchins  v,  Munn, 
(1008)  200  U.  S.  246,  28  S.  Ct.  604,  62  U.  S. 
(L.  ed.)  776. 

Laches  in  application.  —  A  temporary  re- 
straining order  will  not  be  granted  ew  parte 
to  restrain  the  putting  into  effect  of  a  rail- 
road rate  established  by  a  state  commission 
under  authority  given  by  the  constitution 
and  laws  of  the  state  after  due  notice  and  a 
hearing,  when  the  commission's  order  by  its 
terms  was  not  to  take  effect  for  nearly  three 
months  after  its  adoption,  and  no  application 
for  a  restraining  order  was  made  until  with- 
in two  days  of  the  expiration  of  3uch  time. 


Central    of   Georgia   R.    Co.    r.   McLendon, 
(1007)   166  Fed.  074. 

Security.  —  Restraining  order  may  be 
granted  with  or  without  security  at  the  dis- 
cretion of  the  judge.  H.  B.  Clafiin  Co.  f. 
Furtiek,   (1002)    110  Fed.  420. 

Liability  on  bond.  —  Where,  on  the  grant- 
ing of  a  temporary  restraining  order  by  a 
federal  court,  a  bond  is  required,  the  amount 
of  such  bond  is  the  limit  of  complainant's  lia- 
bility for  damages  on  the  dissolution  of  such 
order.  U.  S.  v,  Lewis  Pub.  Co.,  (1008)  160 
Fed.  080. 

Liability  on  an  undertaking,  required  as 
a  condition  of  granting  a  restraimng  order 
pending  a  decision  upon  a  motion  for  a  tem- 
porary injunction,  ceases  when  a  new  and 
permanent  injunction  is  granted  without  ref- 
erence to  the  restraining  order,  which  is  by 
its  terms  to  be  in  force  ''  until  further  order, 
to  be  made,  if  at  all,  after  a  hearing." 
Houghton  t?.  Meyer,  (1008)  208  U.  S.  140,  28 
S.  Ct.  234,  62  U.  S.  (L.  ed.)  432. 

An  undertaking  accompanying  a  tempo- 
rary restraining  order  directed  against  ''the 
defendants  and  each  of  them"  inures  to  the 
benefit  of  all  the  defendants  who  were  in- 
cluded in  that  order,  although  the  undertak- 
ing is  expressed  to  be  one  "to  make  good 
to  the  defendant  all  damages  by  him  suf- 
fered," where  it  was  exacted  by  the  court, 
was  offered  by  the  complainant  at  a  time 
when  none  of  the  defendants  knew  of  the 
pendency  of  the  suit,  and  shows  in  its  title 
that  there  was  more  than  one  defendant. 
Hutchins  f.  Munn,  (1008)  200  U.  S.  246,  28 
S.  Ct.  604,  62  U.  S.   (L.  ed.)  776. 

The  owner  of  property  is  entitled  to  the 
benefit  of  an  undertaking  exacted  by  the  court 
as  a  condition  of  granting  an  order  tempo- 
rarily restraining  the  continuance  of  i;he  erec- 
tion of  an  addition  to  a  dwelling,  where,  al- 
though such  owner  was  never  served  with 
subpoena  or  notice,  either  of  the  order  to 
show  cause  or  of  the  restraining  order,  such 
order  was  observed  until  dissolved,  and  in- 
flicted injury  upon  her  rights.  Hutchins  v. 
Munn,  (1008)  200  U.  S.  246,  28  S.  Ct  504, 
62  U.  S.   (L.  ed.)   776. 

The  refusal  of  the  court  of  original  juris- 
diction to  allow  damages  for  the  period  during 
which  the  temporary  restraining  order  was  in 
force,  upon  the  undertaking  given  as  a  condi- 
tion of  granting  such  order,  cannot  be  sus- 
tained as  an  appropriate  exercise  of  discre- 
tion, where,  by  such  order,  the  Postmaster- 
General  was  restrained  from  refusing  to 
transmit  certain  publications  at  second-class 
rates,  and  the  result  of  the  litigation  was  to 
establish  not  only  the  right  of  the  govern- 
ment to  receive  additional  postage  pending 
the  controversy,  but  also  the  fact  that  the 
publishers  had  received  a  very  considerable 
service  from  the  government  in  carrying  the 
publications  through  the  mails  at  a  rate  leas 
than  that  which  it  was  entitled  to  charge. 
Houghton  V.  Meyer.  (1008)  208  U.  S.  140,  28 
S.  Ct.  234,  62  U.  S.  (L.  ed.)  432. 
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Effect  of  other  sections.  — In  Gay  v,  Hud- 
son River  Electric  Power  Co.,  (1010)  182 
Fed.  270,  it  was  held  tliat  section  720  was 
modified  by  section  716,  and  hence,  where  a 
federal  court,  in  the  exercise  of  its  concur- 
rent jurisdiction,  has  taken  possession  of  all 
the  property  of  certain  corporations  in  re- 
ceivership proceedings,  it  will  enjoin  the 
prosecution  of  suits  against  such  corporation 
m  the  state  court,  by  which  the  property  so 
taken  may  be  seriously  impaired  and  the 
operations  of  the  receiver  seriously  interfered 
with. 

Sartent  of  section.  —  This  section  prohibits 
the  issuance  of  an  injunction  or  restraining 
order  against  proceedings  in  a  state  court 
from  the  commencement  of  the  suit  until  the 
judgment  or  decree  is  satisfied.  Security 
Trust  Co.  r.  Union  Trust  Co.,  (1004)  134 
Fed.  301. 

A  federal  court  has  no  power  to  enjoin  the 
further  prosecution  of  an  action  at  law  in  a 
state  court  between  citizens  of  the  same  state, 
to  permit  one  of  the  parties  to  litigate  the 
same  question  before  it  by  making  the  other 
party  a  defendant  in  a  suit  in  equity  pending 
therein.  Patton  v.  Marshall,  (C.  C.  A.  1000) 
173  Fed.  350. 

One  contract  creditor  cannot  maintain  a 
suit  in  equity  in  a  federal  court  to  enjoin 
another  creditor  of  the  same  debtor  from 
prosecuting  an  action  on  his  demand  in  a 
state  court  on  the  ground  that  the  defendant 
will  thereby  secure  a  prior  lien  on  the  debt- 
or's property,  both  because  such  a  case  pre- 
sents no  ground  of  equity  jurisdiction  and 
because  such  a  suit  is  prohibited  by  this 
section.  Maxwell  t?.  McDaniels,  (C.  C.  A. 
1010)   184  Fed.  311. 

Neither  the  fact  that  a  plaintiff,  who  after 
removal  dismissed  his  suit  without  prejudice, 
has  instituted  a  new  suit  on  the  same  cause 
of  action  in  the  state  court  from  which  the 
removal  was  made,  nor  that  he  has  reduced 
his  demand  to  a  sum  below  that  necessary  to 
give  the  federal  court  jurisdiction,  takes  the 
case  out  from  the  operation  of  this  section. 
Texas  Cotton  Products  Co.  t\  Starnes,  (1004) 
128  Fed.  183. 

But  a  bill  seeking  merely  to  maintain  the 
original  contract  under  which  a  complainant 
18  furnishing  water  to  the  defendant  city 
and  its  citizens,  and  to  prevent  the  enforce- 
ment of  lower  rates  of  compensation  fixed  by 
an  ordinance,  and  referring  to  no  pending 
suit  or  proceeding,  is  not  one  to  stay  pro- 
ceedings in  a  state  court,  which  this  section 
forbids  a  federal  court  to  entertain;  nor  is 
it  one  to  enjoin  criminal  prosecutions,  though 
the  ordinance,  by  its  terms,  may  be  enforced 
by  fines  and  penalties.  Palatka  Waterworks 
r.  Palatka,  (1003)  127  Fed.  161. 
'  Different  parties.  —  A  decree  of  the  Circuit 
Court  enjoininff  a  party  from  setting  up  any 
claim  to  the  right  to  use  a  railroad  switch, 
which  the  state  court  had  held  that  he  was 
entitled  to  use,  is  not  an  injunction  of  pro- 
ceedings in  a  state  court,  in  violation  of  this 
eection,  where,  since  the  decision  of  the  state 
court  was  made,  the  railroad  had  sold  the 


switch  to  a  private  owner,  at  whose  instance 
the  injunction  was  obtained.  Oman  v.  Bed- 
ford-Bowling Green  Stone  Co.,  (C.  C.  A. 
1005)   134  Fed.  65. 

Protection  of  federal  jurisdiction.  —  An  in- 
junction to  sustain  the  jurisdiction  of  a  fed- 
eral court  already  rightfully  acquired  is  not 
forbidden  by  this  section.  Stewart  r.  Wis- 
consin Cent.  R.  Co.,  (1002)  117  Fed.  782: 
Louisiana  R.  Commission  v.  Texas,  etc.,  B. 
Co.,   (C.  C.  A.  1006)    144  Fed.  68. 

Where  a  federal  court  has  first  acquired 
jurisdiction  of  a  suit  to  determine  the  re- 
spective rights  of  appropriators  of  water 
from  a  stream,  it  is  its  right  and  duty  to 
protect  such  jurisdiction  against  interference, 
and  it  will  enjoin  a  defendant  from  prose- 
cuting a  later  suit  brought  by  him  against 
the  complainant  in  a  state  court  relating  to 
the  same  subject-matter.  Miller  v.  Rickev, 
(1006)   146  Fed.  575. 

A  federal  court  is  not  precluded  by  this 
section  from  granting  a  preliminary  injunc- 
tion restraining  a  defendant  from  enforcing 
a  judgment  of  a  state  court,  where  necessary 
to  preserve  the  rights  of  parties  in  a  suit 
properlv  before  it  until  final  hearing  therein. 
Southern  R.  Co  v,  Simon,  ( 1006)  163  Fed.  234. 

This  section  does  not  prevent  a  federal 
court,  having  first  acquired  jurisdiction  of 
the  parties  and  the  subject-matter  of  an  ac- 
tion, from  restraining  the  parties  from  re- 
sorting to  proceedings  in  a  state  court  hav- 
ing concurrent  jurisdiction  which  would  de- 
feat or  impair  the  federal  court's  jurisdiction. 
Rickev  Land,  etc.,  CJo.  t?.  Miller,    (C.  C.  A. 

1007)  152  Fed.  11. 

Nor  does  it  prevent  a  federal  court  from 
enjoining  a  party  to  an  action  before  it  from 
prosecuting  a  suit  in  a  state  court  when  nec- 
essary to  protect  its  own  prior  jurisdiction, 
or  to  make  effectual  its  own  prior  judgment, 
determining  the  rights  of  parties  before  it. 
St.  Louis  Min.,  etc.,  Co.  v,  Montana  Min.  Co., 
(1006)   148  Fed.  450. 

A  party  who  has  appeared  in  a  federal 
court,  and  contested  an  action  therein  through 
both  trial  and  appellate  courts,  the  result 
being  a  final  judgment  against  him,  will  not 
b<>  permitted  to  render  such  judgment  in- 
effectual by  instituting  and  maintaining  a 
new  suit  in  a  state  court,  the  purpose  of 
which  is  to  relitigate  the  questions  deter- 
mined by  such  judgment  with  the  same  ad- 
vprsarv.  St.  Louis  Min.,  etc.,  Co.  r.  ^fontana 
Min.  Co.,   (1006)    148  Fed.  450. 

A  federal  court  has  power  to  protect  a  liti- 
gant therein  from  seizure  of  his  person  by 
the  authorities  of  a  state  while  in  attend- 
ance upon  the  trial  of  his  case,  whether  upon 
process  or  in  the  exercise  of  the  police  power 
of  the  state  without  process,  where  necessary 
for  the  protection  of  its  own  jurisdiction,  and 
where  the  threatened  act  must  rest  for  its 
justification  upon  a  proceeding  the  validity 
of  which  is  the  very  matter  it  is  called  upon 
to  determine.    Chanler  r.  Sherman,  (C.  C.  A. 

1008)  162  Fed.  10. 

Incidental  proceedings.  —  This  section  does 
not  deprive  a  federal  court  of  jurisdiction  to 
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restrain  a  defendant  from  selling,  encumber- 
ing, or  in  anv  way  disposing  of  lands  pur- 
chased at  a  sneriiT's  skle,  wlietc  such  injunc- 
tive remedy  is  ancillary  to  the  granting  of 
relief  in  a  suit  to  set  aside  the  sheriff's  deed, 
of  which  the  federal  court  has  jurisdiction. 
Massie  f.  Buck,  (C.  C.  A.  1904)  128  Fed. 
27. 

An  injunction  to  restrain  proceedings  in  a 
state  court  is  frequently  an  Incident  to  a 
case  of  tvhich  the  statutory  and  constitutional 
jurisdiction  of  the  United  States  courts  is 
unquestioned.  If  the  federal  court  has  juris- 
diction of  the  case  by  reason  of  the  citizen- 
ship or  alienage  of  the  parties,  or  otherwise, 
it  can  grant  relief  against  a  judgment  of  a 
state  court  obtained  by  fraud  (or  on  other 
equitable  grounds)  in  any  case  in  which  re- 
lief could  be  granted  if  the  judgment  were 
rendered  by  a  United  States  court;  and  in 
such  case  a  preliminary  itijunction  may  be 
issued  against  the  defendants  to  prevent  the 
collection  of  the  judgment  by  execution  or 
otherwise.  Lehman  f.  Graham,  (C.  C.  A. 
1905)   135  ^ed.'42. 

Re&traint  of  parties.  —  This  section  does 
not  limit  the  power  of  the  federal  court  to 
restrain  parties  of  whom  it  has  jurisdiction 
from  instituting  proceedings  in  any  coUrt. 
Glucose  Refining  Ck).  v,  Chicago,  (1905)  138 
Fed.  209. 

Enjoining,  at  the  suit  of  the  New  York 
Cotton  Exchange,  the  receipt  and  use  by  the 
defendant  of  quotations  of  Sales  on  such  ex- 
change, is  not  forbidden  to  a  federal  Circuit 
Court  by  this  section,  as  enjoining  proceed- 
ings in  a  state  court,  because  an  injunction 
has  been  granted  by  a  state  court  in  a  pend- 
ing suit  between  the  defendant  and  a  tele- 
graph company,  restraining  the  latter  from 
refusing  to  furnish  him  with  such  quotations. 
Hunt  t\  New  York  Cotton  Exch.,  (1907)  206 
U.  S.  322,  27  S.  Ct.  529,  51  U.  S.  (L.  ed.)  821. 

A  suit  against  the  members  of  a  state 
railroad  commission,  and  the  prosecuting  at- 
torney for  a  district  of  the  state,  to  enjoin  the 
enforcement  of  an  order  made  by  the  com- 
mission which  is  unconstitutional  and  with- 
out authority^  of  law  is  not  a  suit  ligailist 
the  state  within  the  meaning  of  the  Elev- 
enth Constitutional  Amendment,  and  is 
within  the  jurisdiction  of  a  federal  court  of 
equity.  St.  Louis,  etc.,  R.  Co.  t\  Allen, 
(1910)   181  Fed.  710. 

A  state  law  providing  for  the  search  and 
seizure  of  intoxicating  liquors  unlawfully 
held  and  handled  within  the  state,  does  not 
apply  to  liquors  transported  into  the  state 
in  interstate  commerce  while  remaining  in 
the  hands  of  the  carrier  and  before  deliVefy 
to  the  consignee,  and  officers  seizing  such 
liquors  are  not  protected  by  such  Act;  hence 
a  federal  injunction  restraining  the  enforce- 
ment of  the  search  and  seizure  warrants  by 
such  officers  as  to  such  liquors  is  not  a  vio- 
lation of  this  section.  Danciger  r.  Stone, 
(1909)   187  Fed.  853. 

What  are  state  courts.  —  A  commissionera* 
court  of  a  county  in  Texas,  in  declaring  and 
publishing  the  result  of  an  election,  acts  min- 
isterially, and  is  not  a  court,  within  the 
meaning  of  this  section,  whose  action  in  such 


capacity  may  not  be  restrdl&ed  by  a  fedefal 
court.     Busch  r.  Webb,  (1903)   12^  Fed.  655. 

State  railroad  cotitmisiflon. — The  Statute 
of  Florida  creating  the  state  railroad  com- 
mission vests  it  with  executive,  legislative, 
and  9ua«t- judicial  powers;  but  such  judicial 
powers  appertain  only  to  acts  of  a  judicial 
character;  and  the  commission  is  not  a  state 
court,  and  as  such  exempt  from  the  interfer- 
ence of  a  federal  court  by  injunction,  under 
this  section,  with  t-espect  to  the  enforcement 
of  its  orders  made  in  a  legislative  capacity, 
as  in  fixing  future  rates  to  be  charged  by*& 
railroad,  which  it  is  empowered  to  enforce 
only^  by  regular  proceedings  in  the  courts. 
Louisville,  etc.,  R.  Co.  v.  Broitft,  (1903)  123 
Fed.  946. 

A  state  statute  which  makes  it  the  duty 
of  the  state  railrdad  commission,  on  com- 
plaint thereof,  to  hear  and  determine  whether 
a  railroad  company  is  exacting  extortionate 
rates,  and,  if  it  so  finds,  to  make  and  fix  just 
and  reasonable  rates  to  be  charged  thereafter, 
does  not  confer  judicial  power  on  the  com- 
mission. Louisville^  etc.,  R.  Co.  r.  Sikr, 
(1911)   186  Fed.  176. 

A  suit  by  railroad  companies  against  the 
Louisiana  state  railtoad  commission,  to  en- 
join the  enforcemelit  of  an  alleged  rate  made 
by  the  commission,  and  the  collectioh  of  fines 
imposed  by  it  for  past  violation  of  its  orders, 
is  not  a  suit  against  the  state,  within  the 
meaning  of  the  Eleventh  Constitutional 
Amendment,  and  is  within  the  jurisdiction 
of  a  federal  court.  Louisiana  R.  Commission 
V.  Texas,  etc.,  R.  Co.,  (C.  C.  A.  1906)  144 
Fed.  68. 

A  proceeding  before  the  Mississippi  rail- 
road commission  does  not  become  a  proceed- 
ing in  a  state  court,  within  the  meaning  of 
Rev.  Stat.  sec.  720,  so  as  to  prevent  k  feaetal 
court  from  enjoining  the  enforcement  of  an 
order  of  such  commission  w^hich  is  claimed  to 
violate  the  Federal  Constitution,  because  the 
commission  would  have  to  resort  to  a  state 
Court  to  aid  it  in  the  enforcement  of  its  order. 
Mississippi  R.  Commission  r.  Illinois  Cent. 
R.  Co..  (1906)  203  U.  S.  33S,  27  S.  Ct.  90,  51 
U.  S.  (L.  ed.)  209,  affirming  (C.  C.  A.  1905) 
138  Fed.  327. 

Injunctive  relief  against  railway  passenger 
rates  as  fixed  by  the  Virginia  stilte  corpora- 
tion commission  may  be  granted  by  a  federal 
court  if  such  rates  are  confiscatory,  although, 
for  some  purposes,  the  commission  is  a  court, 
since  proceedings  to  establish  rates  are  legis- 
lative, and  therefore  are  not  comprehended 
bv  the  provision  of  Rev.  Stat.  see.  720.  Pfen- 
tis  r.  Atlantic  Coast  Line  R.  Co.,  (1908) 
211  U.  S.  210.  29  S.  Ct.  67,  53  U.  S.  (L.  ed.) 
150. 

The  Ffouth  Carolina  dispensary  comtnission 
created  by  Sess.  Laws  1907,  p.  835,  No.  402, 
for^he  purpose  of  winding  up  the  South  Caro- 
lina state  dispensiary,  disposing  of  itjl  prop- 
erty, and  paying  its  debts,  is  not  a  court  of 
a  state.  Fleischmrtn  Co.  i\  Murrdy,  (1908) 
161  Fed.  152,  affirmed  (C.  C.  A.)   164  Fe<l.  1. 

In  criminal  cases.  —  A  court  of  equity  has 
no  power  to  enjoin  the  institution  or  pfoae- 
cution  of  criminal  proceedings,  unless  they 
are  instituted  by  a  party  to  a  suit  alreadjr 
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pending  before  it,  and  to  ti-y  ttie  sfeine  right 
that  is  in  issue  therein,  or  to  prohibit  the 
invasion  of  rights  of  property  by  the  enforce- 
ment of  an  unconstitutional  law.  Camden 
Interstate  R.  Co.  v,  Catlettsburg,  (1904)  129 
Fed.  422. 

A  federal  court  is  without  jurisdiction  to 
enjoin  the  further  prosecution  of  criminal 
proceedings  instituted  by  a  city  for  the  vio- 
lation of  an  oi*dihance,  although  this  section 
docs  not  deprive  it  of  jurisdiction  to  enjoin 
threatened  proceedings,  which  have  not  yet 
been  commenced.  Camden  Interstate  R.  Co. 
r.  Catlettsburg,    (1904)    129  Fed.  422. 

But  the  jurisdiction  of  a  federal  court  of 
equity  to  enjoin  the  enforcement  of  an  uncon- 
etitutional  state  statute  to  protect  the  prop- 
erty rights  of  complainant  from  irreparable 
injury  is  not  defeated  by  the  fact  that  the 
means  of  enforcement  provided  by  the  Act 
are  by  criminal  prosecutions  for  its  violation. 
Lindsley  v.  Natural  Carbonic  Gas  Co.,  (1SI08) 
162  Fed.  954. 

Cases  rethoved.  —  After  the  presentation  of 
a  sufficient  petition  and  bond  to  the  st?£lte 
court  in  a  removable  case,  it  is  competent 
for  the  Circuit  Court,  by  a  proceeding  an- 
cillary in  its  nature,  without  violating  this 
section,  to  restrain  the  party  against  whom 
the  cause  has  been  legally  retrioved  from  tak- 
ing further  steps  in  the  state  court.  Madi- 
sonville  Traction  Co.  v.  St.  Bernard  Mih. 
Co.,  (1905)  196  U.  S,  239,  25  S.  Ct.  251, 
40  U.  S.  (L.  ed.)  462  (citing  the  earlier 
cases ) . 

Where,  upxon  the  face  of  the  record,  includ- 
ing a  petition  for  removal  duly  ftled,  a  cause 
appears  to  be  removable,  on  the  filing  of  such 
record  and  the  docketing  of  the  case  in  the 
federal  coUrt,  it  acquires  jurisdiction  fit  least 
for  the  purpose  of  determining  that  question, 
and,  as  ancillary  to  such  jurisdiction,  it  niay 
enjoin  the  plaintiff  from  proceeding  in  the 
state  court  until  it  shall  heat*  and  determine 
the  question  of  its  own  jurisdiction.  Mc- 
Alister  t?.  Chesapeake,  etc.,  R.  Co.,  (C.  C.  A. 
1907)    157  Fed.  740. 

A  proceeding  to  acqtilre  land  for  a  rdilrodd 
right  of  way  havihg  beeil  properly  removed 
to  the  federal  court  after  the  rteport  of  com- 
missioners had  been  filed  in  the  state  court, 
and  the  state  court  having  been  deprived  of 
jurisdiction  by  such  removal  proceeditigs,  it 
was  held  that  the  federal  court  had  jurisdic- 
tion to  enjoin  the  plaintiff  from  proceeding 
further  with  the  action  in  the  state  court. 
St.  Bernard  Min.  Co.  t?.  Madisonville  Traction 
Co.,   (1904)    130  Fed.  794. 

Where  a  caus^  was  properly  removed  to  a 
federal  court,  but  th^  state  court  erroneously 
denied  a  motion  for  an  order  transferring  the 
cause,  the  federal  court  hris  jurisdiction  on 
the  applicatioh  of  the  party  removing  the 
cause  to  grant  an  aiicillary  injunction  re- 
straining the  opposite  party  from  taking  fur- 
ther proceedings  in  the  state  court,  without 
violating  this  section.  Mutual  L.  Ins.  Co.  f. 
Langley,   (J906)    145  Fed.  415. 

Fraudulent  judgments.  —  A  federal  Circuit 
Court,  sitting  in  equity,  has  jurisdiction  to 
enjoin  the  enforcement  of  an  unconscionable 
judgment  of  a  state  or  of  a  national  court 


fttr  hfetV  causes,  such  as  frnlid,  accident,  or 
mistake.  Which  prevented  tlie  judghieflt  dfe- 
fendant  from  livaiiihg  liimself  of  a  iiieritpti- 
ous  defense  that  waS  not  fairly  presfeUted  to 
the  court  which  rendered  the  judgment.  Na- 
tional Surety  Co.  l\  Humboldt  State  Bank, 
(C.  C.  A.  1903)    120  Fed.  593. 

But  it  has  no  power  to  take  sUch  action  on 
dccoUnt  of  errors  or  irregularities  iii  the  pro- 
ceedings on  which  the  judgment  or  debt-fee  is 
founded,  or  on  account  of  et-rorifeous  Or  illegal 
decisions  by  the  cburt  which  rendered  the 
jiidgitient  or  decree.  National  Suretv  Co.  l*i 
Hlimboldt  State  Bank,  (C.  C.  A.  Ig'OS)  12d 
Fed.  593. 

The  ndtidnal  courts,  sitting  in  eqiiity,  have 
tile  same  jurisdietiori  dhd  power  to  restraih 
judgment  plaintiffs  In  tiriconficionable  jild^- 
ments  of  the  state  courts  from  using  them  tO 
extort  Ihorifey  from  defendants  Who  oiight  ildt 
to  psly  them,  thdt  they  hdve  to  enjoin  such 
plaintiffs  in  like  judgments  of  th(^  M^ral 
courts.  National  Surety  Co.  i'.  Humboldt 
State  Bank,  (C.  C.  A.  1903)   120  Fed.  5^3. 

Condemnation  proc^ediilgs.  --  This  section 
has  nn  application  to  the  instance  of  a  non- 
resident owner  bf  land,  entered  Upoh  by  the 
defendant  in  coridemnation  proceedings,  iri- 
stitut<*d  in  the  state  cOilrt,  to  whitfh  sudh  non- 
resident owner  is  not  nmd^  a  party;  and  it 
does  not  prevent  him  from  applying  to  the 
United  States  Cii-cuit  Ctttlrt  fot  an  injdne- 
tioh  to  l-^strain  the  trespass  upon  his  land. 
Colorado  Eastern  R.  Co.  r.  Chicago,  fete,  R. 
Cb..   (C.  C.  A.  1905)   141  F^d.  898. 

Proceedings  in  probate  court. —  A  federal 
court  canndt  entertain  a  suit  for  the  specific 
enfoi-cement  of  a  contract  bv  which  an  intes- 
tate  decedent  agreed  to  mdke  the  complain- 
ant his  Sole  heir,  wliile  his  estate  is  in  ptOd- 
ess  of  adnlinistration  in  a  probiit^  coUrt  Of 
the  state  (IS  (ih  insblvent  estate,  since,  should 
it  decree  thfe  relief  prayHl  for,  there  would  be 
no  property  within  its  jurisdiction  on  whidh 
its  decree  dOuUl  bperate.  Hall  v.  Bridgeport 
Trust  Co.,   (1903)   123  Fed.  739. 

^Proceedings  Under  unbOhstitutiotial  Aet. — 
The  practice,  on  an  applie.ition  to  stay  pro- 
eeedings  for  thfe  enfciri?emeftt  of  a  state  stat- 
ute allegod  to  be  unconstitutional  is  now 
regulated  by  section  260  of  the  Judicial  Code. 
See  tfw/r,  title  Judiciary,  p.  242. 

Equity  has  jhrisdictlbn  bf  ti  suit  to  enjoin 
the  enforcement  of  a  state  or  local  law,  on 
the  gi-ound  that  such  enforcement  will  de- 
prive the  complainant  of  rights  secitred  to 
hihi  by  the  Constitution  and  laws  of  the 
United  States.  Busch  r.  Webb,  (1<)03)  122 
Fed.  B55. 

.A  suit  in  a  federal  codrt  against  ah  attor- 
ney-general of  a  state  to  enjoin  the  enforce- 
ment of  an  unconstitutibnal  state  statute  by 
the  institution  of  criminal  proceedings  for 
its  violation  is  not  Within  the  prohibition  of 
this  section.  Lindsley  r.  Natutal  Carbonic 
Gas  Co..  (1908)  162  Fed.  964. 

A  federal  court  has  jUMsdidtidn  of  a  suit 
by  a  landowner  to  restrain  revenue  officers  of 
a  state  frorti  prosecuting  proceedings  ex- 
t)t-essly  based  on  a  state  statute  to  enforce 
the  collection  of  taxes  tigflinst  Such  lands,  ori 
the  ground  that  suth  statute,  as  applied  to 
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complainant's  lands,  impairs  the  obligation 
of  a  contract  with  the  state  exempting  such 
lands  from  taxation.  University  of  the  South 
r.  Jetton,  (1007)   155  Fed.  182. 

But  a  federal  Circuit  Court,  on  principles 
of  comity,  should  not  entertain  a  suit  by 
which  injunctive  relief  is  sought  against  rail- 
way passenger  rates  as  fixed  by  the  Virginia 
state  corporation  commission,  in  advance  of 
the  appeal  to  the  highest  state  court  from  the 
order  fixing  the  rates,  which  is  given  by  the 
state  constitution  ab  of  right  to  any  aggrieved 
party.  Prentis  t*.  Atlantic  Coast  Line  R. 
Co.,  (1908)  211  U.  S.  210,  29  S.  Ct.  67,  53  U. 
S.  (L.  ed.)   150. 

A  Circuit  Court  has  no  power  to  grant  an 
injunction  to  stay  an  action,  civil  or  crim- 
inal, pending  in  a  state  court  when  the  bill  is 
filed,  and  based  on  a  state  statute,  although 
such  statute  as  therein  sought  to  be  enforced 
is  unconstitutional  and  an  invasion  of  prop- 
erty rights.  St.  Louis,  etc.,  R.  Co.  v.  Allen, 
(1910)   181  Fed.  710. 

Collection  of  tazea.  —  A  federal  court  has 
jurisdiction  of  a  suit  by  a. landowner  to  re- 
strain revenue  officers  of  a  state  from  prose- 
cuting proceedings  expressly  based  on  a  state 
statute  to  enforce  the  collection  of  taxes 
against  such  lands,  on  the  ground  that  such 
statute,  as  applied  to  complainant's  lands,  im- 
pairs the  obligation  of  a  contract  with  the 
state  exempting  such  lands  from  taxation. 
University  of  the  South  t?.  Jetton,  (1907)  155 
Fed.  182. 

In  Union  Pac.  R.  Co.  t?.  Flynn,  (1910)  180 
Fed..  5^6,  it  was  held  that  whe^e  an  owner  of 
property  against  which  a  special  tax  bill  had 
been  ordered  claimed  that  the  proceedings 
were  void  for  lack  of  proper  notice,  but  had 
an  adequate  remedy  at  law  in  the  state  court, 
he  could  not  maintain  a  bill  in  the  federal 
Circuit  Court  to  restrain  the  city  clerk  from 
attesting  and  the  circuit  clerk  from  filing  the 
tax  bills  against  his  property  on  the  theory 
that  to  do  so  would  constitute  a  taking  of 
property  without  due  process  of  law. 

Multiplicity  of  suits.  —  Where  four  inde- 
pendent actions  at  law  were  brought  in  a 
state  court,  by  an  insured  against  different 
insurance  companies  to  recover  on  policies 
covering  the  same  loss,  two  of  which  were  re- 
moved into  a  federal  court,  the  other  two  not 
being  removable,  it  was  held  that  the  federal 
court  was  without  jurisdiction,  under  this 
section,  to  grant  an  injunction  on  a  bill  sub- 
sequently filed  by  the  insurance  companies, 
restraining  the  plaintiff  therein  from  proceed- 
ing further  in  the  actions  in  the  state  court. 
Rochester  German  Ins.  Co.  r.  Schmidt,  (C. 
C.  A.  1909)  175  Fed.  721. 

Jurisdiction  over  property  involved.  —  The 
jurisdiction  Of  specific  property  once  law- 
ifully  acquired  by  a  court,  by  reducing  it  to 
its  lawful  custody  in  a  suit  or  other  pro- 
ceeding before  it,  includes  the  power  to  pro- 
tect and  effectuate  its  decrees  or  judgments 
therein  and  the  titles  of  purchasers  and 
others  thereunder  against  attempts  to  annul 
or  impair  them  by  proceedings  in  other  courts 
or  elsewhere,  and  a  court  may  lawfully  retain 
jurisdiction  after  its  surrender  of  its  posses- 
sion of  the  property  for  that  purpose.    Lang 


V,  Choctaw,  etc.,  R.  Co.,  (C.  C.  A.  1008)  160 
Fed.  355. 

This  section  does  not  apply  to  a  suit  in  a 
state  court  by  which  it  is  attempted  to  fasteu 
an  easement  on  the  fee  of  lands  taken  into 
the  possession  of  a  federal  Circuit  Court  for 
the  administration  of  an  estate  through  a  re- 
ceiver, since  the  federal  court's  possession 
drew  to  it  power  to  hear  and  decide  all  con- 
troversies relating  to  rights  and  interests  in 
the  nroperty.  Holmes  t?.  Dowie,  (C.  C.  A. 
1910)   177  Fed.  182. 

But  the  fact  that  a  bill  filed  in  a  state 
court  incidentally  prays  for  relief  which,  if 
granted,  might  interfere  with  the  construc- 
tive possession  of  property  by  receivers  of  a 
federal  court,  does  not  authorize  the  latter 
court  to  enjoin  the  prosecution  of  the  suit, 
where  the  principal  relief  sought  therein  does 
not  trench  upon  its  jurisdiction.  Guaranty 
Trust  Co.  r.  North  Chicago  St.  R.  Co.,  (C. 
C.  A.  1904)  130  Fed.  801. 

Proceedings  in  foreclosure.  —  The  prohibi- 
tion against  enjoining  proceedings  in  the 
state  courts  does  not  preclude  a  fecteral  court, 
which  has  decreed  a  sale  in  foreclosure  pro- 
ceedinss,  from  entertaining  a  supplemental 
bill,  filed  in  the  original  suit  by  the  pur- 
chaser under  the  decree  of  sale,  to  enjoin  a 
sale  of  the  property  conveyed  by  such  decree 
for  the  satisfaction  of  judgments  rendered  by 
state  courts  in  suits  against  the  mortgagor 
to  which  the  purchaser  was  not  a  party,  on 
causes  of  action  arising  subsequent  to  the 
confirmation  of  sale,  where  the  decrees  of  sale 
and  confirmation  evince  the  purpose  of  the 
federal  court  to  retain  jurisdiction  so  far  as 
necessary  to  determine  all  liens  and  demands 
to  be  paid  by  the  purchaser,  as  a  condition 
of  security  in  the  title  decreed  to  be  con- 
veyed. Julian  17.  Central  Trust  Co.,  (1904) 
193  U.  S.  93,  24  S.  Ct.  399,  48  U.  S.  (L.  ed.) 
629. 

A  federal  court  which  has  decreed  a  fore- 
closure in  a  suit  in  which  diverse  citizenship 
was  alleged  and  admitted  may,  by  an  ancil- 
lary suit,  restrain  any  attack- on  the  title  of 
the  purchaser  under  the  decree  by  a  suit  in 
a  state  court  brought  by  a  party  to  the  orig- 
inal suit,  which  proceeds  on  the  theory  that, 
by  reason  of  his  own  untruthful  admission  of 
citizenship,  the  federal  court  assumed  a  juris- 
diction which  in  fact  it  did  not  have.  River- 
dale  Cotton  Mills  r.  Alabama,  etc.,  Mfg.  Co., 
(1905)  198  U.  S.  188,  25  S.  Ct.  629,  49  U.  S. 
(L.  ed.)   1008. 

A  court  of  equity  which  by  its  decree  fore- 
closed a  mortgage  given  by  a  corporation  to 
secure  an  issue  of  bonds,  in  a  suit  against 
the  trustee  named  therein,  and  ordered  a  sale 
of  the  property  free  from  the  claims  of  any 
of  the  parties  or  persons  claiming  through  or 
under  them,  reserving  jurisdiction  ''for  the 
purpose  of  enforcing  the  conditions  of  this 
decree,"  has  ancillary  jurisdiction  of  a  bill 
by  the  purchaser  against  bondholders  under 
such  mortgage  to  enjoin  them  from  prosecut- 
ing a  suit  in  another  jiirisdiction  to  refore- 
close  the  mortgage  on  the  ground  that  they 
were  not  personally  made  parties  to  the  orig^ 
inal  suit  and  are  not  bound  by  the  decree 
therein,  such  court  having  exclusive  Juriadic* 
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tion  to  determine  that  question.  Alton  Water 
Co.  c.  Brown,  (C.  C.  A.  1908)  166  Fed.  840. 

Enforcing  decrees.  —  Ancillary  relief  in  a 
federal  Circuit  Court  by  way  of  injunction, 
in  ^d  of  a  decree  in  a  suit  over  the  validity 
of  state  taxation,  in  which  jurisdiction  as 
to  the  state  and  its  officers  had  been  acquired 
as  the  result  of  the  voluntary  action  of  the 
state  in  submitting  its  rights  to  judicial  de- 
termination, is  not  forbidden.  Gunter  r.  At- 
lantic Coast  Line  R.  Co.,  (1006)  200  U.  S. 
273,  26  S.  a.  262,  50  U.  S.  (L.  ed.)  477. 

The  existence  of  an  adequate  remedy  at 
law  cannot  successfully  be  urged  to  defeat 
ancillary  relief  by  way  of  injunction  in  aid 
of  a  decree  enjoining  the  collection  of  state 
taxes,  since  that  question  was  foreclosed  by 
the  original  decree.  Gunter  v.  Atlantic  Coast 
Line  R.  Co.,  (1906)  200  U.  S.  273,  26  S.  Ct. 
252,  60  U.  8.  (L.  ed.)  477. 

Where  a  national  court  is  acting  to  enforce 
or  protect  its  lawful  decrees,  or  the  titles 
thereunder,  it  may,  notwithstanding  this  sec- 
tion, restrain  all  suits  and  procmlinga  in 
state  courts  which  would  have  the  effect  to 
defeat  or  impair  its  jurisdiction.     Lang  t?. 


Choctawj  etci,  R  Co.,  (C.  C.  A.  1908)  160 
Fed*  365. 

In  Ex  p.  Simon,  (1908)  208  U.  S.  144,  28 
S.  Ct.  238,  52  U.  S.  (L.  ed.)  429,  it  was  said: 
"  It  would  be  going  far  to  say  that,  al- 
though the  Circuit  Court  had  power  to  grant 
relief  by  final  decree,  it  had  not  power  to 
preserve  the  rights  of  the  parties  until  the 
final  decree  should  be  reached." 

Execution  of  state  process.  —  This  section 
does  not  prevent  the  granting  by  a  federal 
court  of  an  injunction  restraining  a  party 
from  making  a  wrongful  or  inequitable  use 
of  an  execution  issued  on  a  judcment  of  a 
state  court.  Linton  t\  Safe  Deposit,  etc.,  Co., 
(1906)    147  Fed.  824. 

The  federal  court  may,  through  the  injunc- 
tive process,  restrain  the  plaintiff  in  a  judg- 
ment from  enforcing  the  same,  and  thereby 
prevent  the  perpetration  of  a  wrong  upon  the 
judgment  debtor,  for  in  such  case  the  process 
operates  upon  the  person,  and  not  against  the 
state  officers  or  authorities.  National  Surety 
Co.  V,  Humboldt  State  Bank,  (1903)  120  Fed. 
593,  56  C.  C.  A.  657;  Schultz  v.  Highland 
Gold  Mines  Co.,  (1907)  158  Fed.  340. 
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I.  In  General. 

Tbe  general  rule  is  that  the  federal  courts 
will  be  governed  by  the  laws  of  the  state  with 
reference  to  the  construction  placed  on  the 
constitutional  or  statutory  provisions  of  the 
state  by  the  highest  state  court,  by  decisions 
of  the  highest  court  of  the  state  which  have 
become  rules  of  property,  and  by  rules  of  law 
of  local  character  involving  domestic  customs 
or  usage.  Converse  v.  Mears,  (1908)  162  Fed. 
767. 

Where  dkingress  has  not  seen  fit  to  legis* 
late  on  a  subject  involving  no  federal  ques* 
tion,  and  the  case  presenting  such  subject  is 
in  the  federal  court  merely  by  reason  of  di- 
versity of  citizenship  of  the  parties,  the  court 
will  determine  the  question  in  accordance 
with  the  declared  policy  of  the  state  in  which 
it  sits,  as  found  either  in  its  statutes  or  the 
decisions  of  its  highest  tribunal.  Blaokwell 
r.  Southern  Pac.  Co.,  (1910)   184  Fed.  489. 

Local  laws  —  Law  to  protect  health,  —  The 
construction  placed  by  the  highest  court  of 
the  state  upon  a  law  enacted  to  safeguard 
natural  mineral  springs  against  waste  and 
impairment  must  be  accepted  by  the  federal 
courts  in  determining  the  validity  of  such 
statute  under  the  Federal  Constitution. 
Lindsley  v.  Natural  Carbonic  Gas  0>.,  (1911) 
220  U.  S.  61,  31  S.  a.  387,  56  U.  S.  (L.  ed.) 
369. 

Local  imprnvementa,  -^  The  decision  of  the 
Supreme  Court  of  a  state,  holding  a  local  im- 
provement statute  valid  under  the  state  con- 


stitution, is  binding  on  a  federal  court  in  a 
8uit  involving  an  assessment  made  after  such 
decision  was  rendered;  and  decisions  constru- 
ing and  applying  its  provisions,  although 
made  after  such  assessment,  will  also  be  fol- 
lowed unless  under  exceptional  circumstances. 
Treat  v.  Chicago,  (C.  C.  A.  1904)  130  Fed. 
443,  affirming  (1903)   126  Fed.  644. 

But  in  determining  all  questions  of  rights 
nnder  the  Constitution  and  laws  of  the  United 
States,  federal  courts  are  not  controlled  by 
the  decision  of  state  courts.  Shenandoah 
First  Nat.  Bank  t?.  Liewer,  (C.  C,  A.  1911) 
187  Fed.  16. 

The  rule  that  the  construction  of  the  con- 
stitution or  laws  of  a  state  by  its  Supreme 
Court  is  binding  upon  the  federal  courts  does 
not  apply,  where  such  construction  affects 
the  jurisdiction  of  a  federal  court,  which  is 
under  the  duty  of  determining  such  matter 
for  itself.  U.  S,  v.  Tully,  (1905)  140  Fpd. 
899. 

A  decree  of  a  federal  Circuit  Court  in  a 
suit  involving  rights  protected  by  the  Consti- 
tution of  the  United  States  must  be  given,  in 
the  federal  courts,  the  force  and  effect  to 
which  it  is  entitled  under  the  principles  of 
res  judicata  as  settled  by  the  Supreme  Court 
of  the  United  States,  although  they  may 
differ  from  the  doctrine  announced  by  the 
courts  of  the  state  in  which  the  Circuit  Court 
was  sitting.  Gunter  v,  Atlantic  Coast  Line 
R.  Co.,  (1906)  200  U.  S.  273,  26  S.  Ct.  262, 
50  U.  S.  (L,  ed.)  477. 

Due  procese  of  law,  —  State  decisions  can- 
not determine  for  the  national  courts  what 
constitutes  sufficient  process  of  law,  sufficient 
service  of  process,  or  sufficient  appearance  of 
parties,  but  they  must  exercise  their  inde- 
pendent judgment  in  deciding  these  questions 
notwithstanding  the  full  faith  and  credit  pro- 
visions of  the  Constitution.    Michigan  Trust 
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Co.  t\  Ferry,  (C.  C.  A.  1910)  175  Fed.  667, 
681. 

Interstate  commerce.  —  The  question  of 
what  is  interstate  commerce  is  a  federal  ques- 
tion, and  a  decision  of  a  state  Supreme  Court 
does  not  control.  In  re  Monongahela  Distil- 
lery Co.,   (1910)    186  Fed.  220. 

Patent  rights.  —  A  state  statute  giving  a 
defendant  in  ejectment  the  right  to  recover 
the  value  of  improvements  made  by  him  in 
good  faith  under  color  of  title  cannot  be  ap- 
plied in  a  case  in  which  the  plaintiif  claims 
under  a  patent  issued  by  the  United  States 
after  the  improvements  were  made,  since  the 
power  of  the  United  States  to  dispose  of  its 
public  lands  is  absolute,  and  the  right  of  its 
grantee  to  possession  on  receiving  the  legal 
title  cannot  be  obstructed  or  affected  by  any 
claim  made  under  a  law  of  the  state.  Tegar- 
den  V.  Le  Marchel,  (1904)   129  Fed.  487. 

Proceeding  under  immigration  laiDS. — ^This 
section  does  not  require  the  recognition  and 
application  of  state  statutes  in  an  examina- 
tion or  pi'oceedings  before  an  immigration 
officer  for  the  purpose  of  determining  the 
right  of  an  alien  to  enter  or  to  remain  in  the 
United  States  under  our  immigration  stat- 
utes; and  a  state  law  which  provides  that  the 
word  "  minor "  shall  mean  a  male  under 
twenty-one  or  a  female  under  ei|^hteen  years 
of  age  is  not,  therefore,  controlling  or  bind- 
ing upon  such  immigration  officer,  when  con- 
ducting such  a  proceeding,  in  determining  the 
question  whether  an  alien  female  attains  her 
majority  when  she  reaches  the  age  of  eighteen 
years;  but  such  officer  should  recognize  and 
follow  the  common-law  rule,  which  fixes  the 
age  of  majority  at  twenty-one  for  both  sexes. 
Exp.  Petterson,  (1908)   166  Fed.  5.36. 

Proceeding  to  cancel  naturalization  certifi- 
cate issued  hy  state  court.  —  Since  the  con- 
'struction  of  state  laws  is  primarily  within 
the  authority  of  the  state  courts,  a  court  of 
the  state  having  held  that  it  had  jurisdiction 
under  a  state  statute  of  a  naturalization  peti- 
tion, and  having  granted  a  certificate  of  citi- 
zenship, a  federal  District  0>urt  of  concur- 
rent jurisdiction,  in  a  proceeding  by  the  gov- 
ernment to  cancel  the  certificate  for  alleged 
want  of  jurisdiction  of  the  state  court  on 
copsiderations  of  comity,  would  reach  a  con- 
clusion as  to  the  construction  of  the  state  law 
in  conformity  with  that  of  the  state  courti 
U.  S.  r.  Andersen.  (1909)   169  Fed.  201. 

Whether  state  law  superseded  hy  federal 
law.  —  Whether  a  state  statute  authorizing 
arrest  of  a  judgment  debtor  on  certain 
grounds  after  the  return  of  an  execution  un- 
satisfied has  been  superseded  by  the  federal 
bankruptcy  law  is  a  federal  question,  as  to 
which  state  decisions  are  merely  advisory. 
Johnson  v.  Crawford,    (1907)    154  Fed.  761. 

II.  Decisions  of  State  Coubts. 

Rules  of  property  —  Generatty.  —  Rules 
of  propcrrty  established  by  the  highest  courts 
of  a  state  in  considering  its  constitution  or 
statutes  prevail  in  the  federal  court  where 
no  question  of  right  under  the  Constitution 
and  laws  of  tlie  nation  and  no  question  of 
general  law  is  involved.    Traer  i?.  Fowler,  (C. 


C.  A.  1906)  144  Fed.  810;  Paine  r.  Willson, 
(1908)  146  Fed.  488,  77  C.  C.  A.  44;  Beck- 
with  V.  Clark,  (C.  C.  A.  1911)   188  Fed.  171. 

Title.  —  Decisions  of  the  highest  courts  of 
a  state  aflfecting  title  to  real  property  will 
be  followed  by  the  federal  courts,  when  like 
questions  come  under  consideration  in  the  lat- 
ter jurisdiction.  Hubbird  i\  Qoin,  (C.  C.  A. 
1905)    137  Fed.  822. 

So,  also,  it  has  been  held  that  a  claim  of 
title  based  on  execution  sales  is  a  question  of 
local  law,  and  the  determination  by  the  Su- 
preme Court  of  the  state  will  be  followed  by 
the  United  States  Circuit  Court.  Southern 
Pac.  Co.  r.  Western  Pac.  R.  Co.,  (1906)  144 
Fed.  160. 

Title  acquired  hy  Indians  under  treaty. — 
Decisions  of  the  courts  of  a  state  respecting 
the  title  acquired  by  individual  Indians  under 
the  treaty  of  Sept.  24,  1819,  with  the  Chip- 
pewa Nation,  to  the  lands  therein  reserved 
for  their  use,  will  not  be  disturbed  by  the 
Supreme  Court  of  the  United  States,  where 
they  have  become  a  rule  of  property,  and  do 
not  clearly  involve  a  misinterpretation  of  the 
words   of   the    treaty.      Francis   v.   Francis, 

(1906)  203  U.  S.  233,  27  S.  Ct.  129,  51  U.  S. 
(L.  ed.)  U5,  affirming  (1904)  136  Mich.  288, 
99  N.  W.  14. 

Property  rights.  —  Federal  courts,  in  the 
exercise  of  bankruptcy  jurisdiction,  in  deter- 
mining property  rights  created  by  state  stat- 
ute, generally  follow  the  rulings  of  the  su- 
preme appellate  tribunal  of  the  state.  In  re 
Burke,  (1909)  168  Fed.  994;  Mishawaka 
Woolen  Mfg.  Co.  v.  Teasdale,  (1911)  146  Wis. 
73,  129  N.  W.  671.  And  see  section  70a  (5) 
oF  the  Bankruptcy  Act,  ante,  p.  823. 

Right  to  easements.  —  The  decisions  of  the 
highest  court  of  a  state  that  an  owner  of  land 
abutting  on  a  city  street  has  no  easement  of 
light,  air,  and  access  as  against  the  public 
use  of  the  street,  or  any  structure  which  may 
be  erected  thereon  to  subserve  and  promote 
that  public  use,  are  conclusive  upon  the  Su- 
preme Court  of  the  United  States,  when  de- 
termining, on  writ  of  error  to  the  state  court, 
whether  such  abutting  owner  has  been  de- 
prived of  his  property  without  due  process  of 
law  by  the  erection  in  the  street  of  an  ele- 
vated iron  viaduct  for  general  public  use 
under  the  authority  of  a  statute  which  makes 
no  provision  for  compensation  to  abutting 
owners.  Saner  r.  New  York,  (1907)  206  U. 
S.  536,  27  S.  Ct.  686,  51  U.  S.  (L.  ed.)  1176, 
affirming  (1904)  180  N.  Y.  27,  72  N.  E.  579, 
70  L.  R.  A.  717. 

Construction  of  deed.  —  A  federal  court, 
although  required  to  exercise  an  independent 
judgment  as  to  the  construction  of  a  deed  in 
the  case  in  which  the  question  is  presented, 
will  incline  strongly  to  adopt  the  construction 
placed  on  a  similar  deed  by  the  highest  court 
of  the  state,  where,  under  the  ruling  of  the 
state  courts,  such  construction  becomes  a 
rule  of  property.  Kuhn  i*.  Fairmont  Coal 
Co.,   (C.  C.  A.  1910)    179  Fed.  191,  affirming 

(1907)  152  Fed.  1013;  Dickson  !?.  Wildman, 
(C.  C.  A.  1910)  183  Fed.  .398. 

Thus  where  the  highest  court  of  a  state 
decided  that  a  deed  to  coal  underlying  cer- 
tain land  did  not  contain  an  implied  oove- 
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nant  obligating  the  grantee  to  sustain  the 
surface,  it  was  held  that  such  decision  became 
a  rule  of  property,  which  would  be  followed 
by  the  federal  courts  as  to  land  located  in 
such  state  when  called  on  to  determine  the 
effect  of  a  similar  deed.  Kuhn  r.  Fairmont 
Coal  Co.,  (1907)  152  Fed.  1013. 

Mortgages.  —  The  statutes  and  decisions 
of  the  courts  of  last  resort  in  a  state  where 
property  mortgaged  is  situated,  and  where 
the  controversy  arose,  are  binding  on  the  fed- 
eral courts  as  a  rule  of  property.  .  Haggart 
r.  Wilezinski,  (C.  C.  A.  1906)   143  Fed.  22. 

Thus  it  has  been  held  that  a  state  rule  to 
the  effect  that,  if  property  covered  by  an  un- 
filed chattel  mortgage  passes  into  the  hands 
of  a  receiver,  the  mortgage  lien  is  lost,  and 
the  rights  of  creditors  are  the  same  as  if  the 
mortgagor  had  given  an  assignment  in  trust 
for  their  benefit,  will  be  regarded  as  a  rule 
of  property  and  applied  in  proceedings  in  a 
federal  court  sitting  in  that  state  to  admin- 
ister assets  of  an  insolvent  through  a  re- 
ceiver, as  against  the  holder  of  an  unfiled 
conditional  contract  of  sale  of  goods  to  the 
insolvent;  and  not  the  federal  rule  that  the 
possession  of  a  receiver  is  only  that  of  the 
court,  and  adds  nothing  to  the  previously  ex- 
isting title  of  the  mortgagee,  the  receiver 
holding  for  the  benefit  of  whomsoever  it  shall 
be  found  to  concern.  Hamilton  r.  David  C. 
Beggs  Co.,  (1910)   179  Fed.  949. 

The  validity  of  a  chattel  mortgage  is  de- 
termined by  the  decision  of  the  highest  judi- 
cial tribunal  of  the  state  in  which  it  was 
made.  Dodge  v.  Norlin,  (1904)  133  Fed.  363, 
66  C.  C.  A.  425;  In  re  Canton  First  Nat. 
Bank,  (1905)  135  Fed.  62,  67  C.  C.  A. 
536. 

And  in  determining  whether  a  chattel  mort- 
gage executed  by  a  bankrupt  was  fraudulent 
on  its  face,  the  federal  courts  follow  the  de- 
cisions of  the  courts  of  last  resort  of  the  state 
in  which  the  controversy  arose,  the  law  on  the 
subject  being  regarded  as  a  rule  of  property. 
Dugan  V.  Beckett,  (C.  C.  A.  1904)  129  Fed. 
56. 

Leases.  —  Whether  an  oral  contract  for  a 
lease  of  real  property  for  more  than  a  year, 
not  complying  with  the  statute  of  frauds  of 
the  state  where  the  property  is  situated,  is  a 
nullity  or  unenforceable  only  at  the  election 
of  the  parties,  is  not  a  question  of  general 
jurisprudence  or  of  commercial  or  mercantile 
law,  but  a  rule  of  property,  which  must  be 
determined  in  the  federal  courts  according  to 
the  decisions  of  the  highest  judicial  tribunal 
of  the  state  where  such  property  is  located. 
York  V.  Washburn,  (C.  C.  A.  1904)  129  Fed. 
664. 

In  an  action  for  breach  of  covenant  of  quiet 
enjoyment  in  a  lease  of  property,  it  was  held 
that  whether  the  eviction  was  by  virtue  of 
the  act  of  the  holder  of  a  paramount  title, 
for  whose  acts  defendant  was  responsible, 
was  a  question  relating  to  right  and  title  to 
real  estate  and  was  determinable  by  the  de- 
cisions of  the  state  courts  of  last  resort. 
Pabst  Brewing  Co.  i?.  Thorley,  (C.  C.  A.  1906) 
145  Fed.  117. 

fnstrumenis  relating  to  mining  property.  — 
The  construction  given  by  the  highest  court 


of  a  state  to  a  conveyance  of  mining  prop- 
erty, as  not  including  the  portion  of  a  vein 
beneath  the  surface  and  within  the  converg- 
ing lines  of  the  grantor's  location,  will  be  fol- 
lowed by  the  federal  Supreme  Court,  on  writ 
of  error  to  the  state  court.  East  Cent.  Eu- 
reka Min.  Co.  r.  Central  Eureka  Min.  Co., 
(1907)  204  U.  S.  266,  27  S.  Ct.  268,  51  U.  S. 
(L.  ed.)   476. 

A  unanimous  decision  of  the  highest  court 
of  a  state  construing  a  writing  relating  to  the 
sale  of  a  vein  of  coal  underlying  land  in  that 
state,  and  holding  it  to  be  an  option  and  not 
a  contract  of  sale,  establishes  a  rule  of  prop- 
erty, and  will  be  followed  by  a  federal  court 
in  construing  another  contract  relating  also 
to  property  in  that  state  and  identical  in 
terms.  Fretts  f.  Shriver,  (1910)  181  Fed. 
279. 

Decisions  impairing  obligation  of  contracts. 
—  The  rule  that  the  construction  of  a  state 
statute  by  the  highest  court  of  the  state  is 
conclusive  on  a  federal  court  does  not  apply 
where  a  federal  question  is  involved,  as  whe/e 
a  complainant  contends  that  it  acquired  con- 
tract rights  under  such  statute  which  are  pro- 
tected from  impairment  by  the  Federal  Con- 
stitution. Sunset  Telephone,  etc.,  Co.  v.  Po- 
mona, (1908)   164  Fed.  561. 

Where  certain  township  railroad  aid  bonds 
were  issued  under  a  state  statute,  and  passed 
into  the  hands  of  nonresident  holders  for 
value  at  a  time  when  the  highest  court  of  the 
state  had  rendered  no  decision  intimating 
that  a  provision  of  the  constitution  of  the 
state  would  be  subsequently  so  construed  as 
to  invalidate  the  bond  act,  the  federal  courts 
sitting  within  such  state  were  not  bound  by 
such  a  decision  holding  that  the  bond  act 
was  illegally  passed,  the  effect  of  which  was 
to  impair  the  obligation  of  the  contract  ex- 
isting between  the  township  and  the  bond- 
holders. Hertford  County  v.  Tome,  (C.  C.  A. 
1907)   153  Fed.  81. 

A  decision  of  the  highest  court  of  a  state, 
holding  a  contract  made  by  a  city  void  upon 
the  facts  shown,  and  not  upon  a  construction 
of  the  local  statutes,  is  not  conclusive  upon  a 
federal  court,  where  the  rights  of  the  plaintiff 
under  the  contract  were  fixed  prior  to  such 
decision,  to  which  it  was  not  a  party.  Man- 
kato  t*.  Barber  Asphalt  Paving  Co.,  (1905) 
142  Fed.  329,  73  C.  C.  A.  439. 

Where,  in  a  suit  to  restrain  a  city  from 
const  meting  and  operating  waterworks,  com- 
plainant's rights  were  acquired  under  a  mu- 
nicipal contract,  and  not  by  virtue  of  any 
constitutional  or  statutory  provision,  it  was 
held  to  be  immaterial  that  a  decision  of  the 
highest  court  of  the  state  construing  such 
constitution  and  statutes  to  authorize  the 
city  to  construct  and  maintain  such  water- 
works was  filed  pending  the  suit  in  the  fed- 
eral court.  Sioux  Falls  v.  Farmers'  L.  &  T. 
Co.,  (1906)   136  Fed.  721,  69  C.  C.  A.  373. 

Decisions  of  state  courts,  which  so  con- 
strue their  statutes  as  to  impair  rights  pre- 
viously acquired  through  contracts  between 
citizens  of  different  states  under  statutes  and 
constitutions  which  warranted  them  when 
they  were  vested,  are  not  obligatory  on  the 
courts  of  the  United  States.     Westinghouse 
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Air  Brake  Co.  r.  Kansas  City  Southern  R. 
Co.,  (C.  C.  A.  1905)   137  Fed.  26. 

A  federal  court  will  follow  the  law  as  es- 
tablished by  the  Supreme  Court  of  the  United 
States,  that  a  contract  by  a  city  to  pay  an 
annual  rental  to  a  water  company  does  not 
create  an  indebtedness  of  the  city,  within 
the  meaning  of  a  provision  of  the  state  con- 
stitution which  would  render  such  an  indebt- 
edness illegal,  where  at  the  time  of  the  mak- 
ing of  the  contract  in  dispute  tlie  law  of  the 
state  had  not  been  settled  otherwise  by  its 
Supreme  Court,  although  that  court  may  have 
subsequently  declared  such  contracts  invalid. 
Mercantile  Trust,  etc.,  '  Co.  t\  Columbus 
Waterworks  Co.,   (1903)   130  Fed,  180. 

But  the  decisioii  of  the  highest  state  court 
that  a  state  statute  which  is  claimed  to  cre- 
ate a  contract  is  valid,  will  be  followed  by 
the  Supreme  Court  of  the  United  States  in 
determining  whether  any  contract  obligations 
have  been  impaired  by  subsequent  legislation. 
Powers  f.  Detroit,  etc.,  R.  Co.,  (1900)  201 
U.  S.  543,  26  S.  Ct.  556,  60  U.  S.  ( L.  ed. )  860. 

The  construction  of  a  state  statute  by  the 
highest  court  of  the  state  as  a  legislative 
change  of  the  grade  of  a  street  for  its  full 
width  is  conclusive  on  the  Supreme  Ck)urt  of 
the  United  States  in  determining,  on  writ  of 
error  to  the  state  court,  whether  such  statute 
impairs  the  obligation  of  any  contract  right 
of  abutting  owners  to  appropriate  the  street 
or  an  extension  thereof  for  wharfage  pur- 
poses. Mead  v.  Portland,  (1906)  200  U.  S. 
148,  26  S.  Ct.  171,  50  U.  S.   (L.  ed.)  413. 

Decision  rendered  after  rights  accrued. — 
Where  rights  involved  in  a  suit  in  a  federal 
court  were  acquired  on  the  faith  of  a  consti- 
tutional or  statutory  provision  of  a  state,  the 
court  is  not  bound  by  a  construction  subse- 
quently placed  on  such  provision  by  the  high- 
est court  of  the  state,  but  is  required  to  ex- 
ercise its  own  independent  judgment  as  to 
such  construction.  Wicomico  County  r.  Ban- 
croft, (C.  C.  A.  1006)  136  Fed.  977;  Sioux 
Falls  r.  Farmers*  L.  &  T.  Co.,  (C.  C.  A.  1905) 
136  Fed.  721;  Fleischmann  Co.  r.  Murray, 
(1908)  161  Fed.  162;  Chicago,  etc.,  R.  Co.  v. 
Appanoose  County,   (1908)    170  Fed.  665. 

Thus  it  has  been  held  that  a  decision  of  the 
highest  state  court  that  the  grantor  in  a  deed 
conveying  the  coal  under  a  tract  of  land,  with 
the  right  to  enter  upon  and  under  said  land, 
and  to  mine,  excavate,  and  remove  all  of  the 
coal,  cannot  maintain  an  action  for  damages 
in  tort,  founded  upon  the  failure  of  the 
grantee  or  his  successors  to  leave  sufficient 
support  to  the  overlying  or  surface  land,  is 
not  binding  upon  the  federal  courts  in  a  sim- 
ilar action  based  on  almost  identical  facts 
and  circumstances,  the  granting  clause  of  the 
two  deeds  being  in  fact  identical,  where  such 
decision  was  handed  down  after  the  deed 
upon  which  the  defendant  relies  was  executed, 
and  after  the  injury  complained  of  was  sus- 
tained, and  the  action  begun,  and  where  the 
point  decided  had  not  l^en  previously  ad- 
judged by  the  state  Supreme  Court.  Kuhn  t?. 
Fairmont  Coal  Co.,  (1910)  216  U.  S.  349,  30 
S.  Ct.  140,  54  U.  S.  (L.  ed.)  228. 

In  an  action  on  town  bonds  by  a  hona  fide 
purchaser  for  value,  decisions  of  state  Courts 


of  Appeal  holding  such  bonds  invalid,  ren- 
dered subsequent  to  the  issue  and  sale  of  the 
bonds  in  controversy,  to  which  plaintiff  was 
not  a  party,  are  inoperative  to  govern  plain- 
tiff's rights.  Northwestern  Sav.  Bank  r. 
Centreville  Station,  (C.  C.  A.  1906)  143  Fed. 
81;  Onslow  County  v.  Tollman,  (C.  C.  A. 
1906)  145  Fed.  753.  See  also  Rees  r.  Olm- 
sted, (1905)   136  Fed.  296,  68  C.  C.  A.  50. 

Change  of  opinion  after  accrual  of  rights, 
— So,  also,  the  federal  courts,  in  determining 
the  rights  of  parties  acquired  under  a  state 
statute  prior  to  the  date  of  a  change  of  opin- 
ion by  the  Supreme  Court  of  the  state  as  to 
its  construction,  will  exercise  their  own  inde- 
pendent judgment,  and  are  not  bound  to  fol- 
low the  latest  decision  of  the  state  court. 
Forest  Products  Co.  v.  Russell,  (1907)  161 
Fed.  1004;  Northrop  v.  (Dolumbian  Lumber 
Co.,  (G.  C.  A.  1911)  186  Fed.  770. 

Decision  baaed  on  common  law.  —  Where  a 
decision  of  the  highest  court  of  a  state,  al- 
though based  upon  the  common  law,  is 
deemed  of  an  application  especially  local,  its 
authority  in  a  federal  court  is  almost  as  great 
as  would  be  given  to  it  if  it  construed  a  state 
statute.  Percy  Summer  Club  v.  Astle,  (C.  C. 
A.  1908)   103  Fed.  1. 

IncODsistent  decisions.  —  Wliere  the  deci- 
sions of  the  state  court  conflict,  the  latest 
must  control.  Gay  v,  Hudson  River  Electric 
Power  Co.,  (1910)  178  Fed.  499. 

Inconaiatencj/  in  decisiona  of  lower  courts, 

—  Where  the  constitutionality,  under  a  state 
constitution,  of  a  state  law,  is  questioned  in 
a  federal  court,  and  the  matter  has  never 
been  determined  by  the  Supreme  Court  of  the 
state,  and  its  lower  courts  are  divided  on  the 
question,  the  weight  of  their  authority  bein.!:r 
in  favor  of  the  constitutionality  of  the  Act. 
every  possible  presumption  should  be  indulgofi 
in  favor  of  its  validity  until  its  invalidity  i>i 
shown  beyond  a  reasonable  doubt.  Kane  r. 
Erie  R.  Co.,  (1904)  133  Fed.  681,  67  C.  C. 
A.  663. 

Decision  of  intermediate  appellate  courts. 

—  A  decision  of  an  intermediate  appellet'* 
eourt  as  to  the  construction  or  effect  of  n 
state  statute  is  not  binding  on  a  federal 
court,  where  the  Supreme  Court  of  the  state, 
which  is  the  court  of  highest  jurisdiction,  is 
not  concluded  thereby,  but  may,  should  the 
same  question  be  presented  to  it,  determine 
it  differently.  State  Trust  Co.  r.  Kansas 
City,  etc.,  R.  Co.,  (1904)  129  Fed.  455;  Anglo- 
American  Land,  etc.,  Co.  r.  Lombard,  (C.  C. 
A.  1904)  132  Fed.  721;  Federal  Lead  Co.  u. 
Swyers,  (C.  C.  Av  1908)  161  Fed.  687. 

But  where  a  state  law  provided  that  the 
jurisdiction  of  the  appellate  court  "  shall  be 
final  except  where  the  case  is  transferred  to 
the  Supreme  Court,  or  the  Supreme  Court  on 
application  shall  order  the  case  certified  to  it," 
it  was  held  that,  where  a  decision  of  the  ap- 
pellate court  was  not  plainly  in  conflict  with 
the  decisions  of  the  Supreme  Court  of  thp 
state,  it  was  the  duty  of  a  federal  court  sit- 
ting in  such  state  in  applying  the  state  law 
to  follow  such  decision.  In  re  Gilligan,  (C. 
C.  A.  1906)    162  Fed.  605. 

Decision  by  single  judge.  —  Wliere  the  high- 
est state  court  is  composed  of  a  number  of 
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judges,  it  has  been  held  that  a  oonstniction 
placed  upon  a  statute  by  the  opinion  of  one 
judge  which  is  not  concurred  in  by  a  ma- 
jority is  not  binding,  but  leaves  the  question 
to  be  determined  independently  by  a  federal 
ccurt.  San  .Jose-Los  Gatos  Interurban  R. 
Co.  r.  San  Jose  R.  Co.,  (C.  C.  A.  1907)  156 
Fed.  455. 

But  where  a  taxpayer's  action  was  brought 
in  the  federal  court  to  determine  whether  a 
state  statute  increasing  the  salaries  of  judges 
infringed  the  state  constitution,  and  before 
tlie  determination  of  a  motion  to  dismiss  the 
bill  the  state  Supreme  Court  decided  that 
the  act  was  constitutional,  the  Supreme  Court 
having  jurisdiction  over  the  subject-matter 
and  parties  to  the  suit  in  which  the  question 
was  determined,  it  was  held  that  the  validity 
of  such  determination  could  not  be  reviewed 
in  the  federal  courts  on  the  ground  that  the 
decision  was  rendered  by  a  single  justice  as 
constituting  the  court,  the  other  justices  hav- 
ing refused  to  take  any  part  by  reason  of 
alleged  disqualification.  Henry  F.  Michell  Co. 
r.  Matthues,  (1906)  134  Fed.  493. 

Point  not  passed  on. — A  federal  court  must 
decide  a  point  for  itself,  when  it  has  not 
b«en  passed  on  by  the  courts  of  the  state  un- 
d«r  which  it  ^  arises.  Hamilton  v,  Loeb, 
( 1910)  179  Fed.  728. 

Diets.  —  The  opinion  of  a  state  court  of 
last  resort,  construing  a  state  statute,  is  con- 
clusive on  the  federal  courts  sitting  in  such 
state  to  the  extent  only  of  the  precise  ques- 
tion decided.  Southern  R.  Co.  t*.  Simpson, 
C  1904)  131  Fed.  705,  65  C.  C.  A.  563. 

Thus  decisions  which  do  not  construe  the 
particular  statute  in  controversjr  are  not  of 
controlling  effect  in  the  federal  courts.  Ly- 
xnan  9.  Hilliard,  (C.  C.  A.  1907)  154  Fed. 
339. 

Decisions  of  the  Supreme  Court  of  a  state 
construing  and  applying  an  amendment  to  the 
state  constitution  are  not  to  be  construed  as 
determining  its  validity,  or  that  it  was 
legally  adopted,  where  such  question  was  not 
raised  nor  considered;  and  such  decisions  do 
not,  therefore,  affect  the  right  and  duty  of  a 
federal  court  to  consider  and  determine  such 
question  in  an  action  in  which  it  is  directly 
presented.  Knight  t\  Shelton,  (1905)  134 
Fed.  423. 

Previous  decision  by  federal  court.  —  Where 
the  public  policy  of  a  state  has  been  declared 
either  by  statute  or  by  uniform  decision,  it 
will  be  reoogniased  and  followed  by  the  federal 
courts  as  to  contracts  or  other  matters  gov- 
erned by  the  laws  of  such  state,  although  it  is 
contrary  to  what  has  been  independently  de- 
termined and  announced  by  such  courts  as 
the  true  public  policy.  McCue  r.  North- 
western Mut.  L.  Ins.  Co.,  (C.  C.  A.  1908)  167 
Fed.  435. 

But  in  Davis  r.  Commonwealth  Land,  etc., 
Co..  (1904)  141  Fed.  711,  it  appears  that 
pending  a  number  of  suits  to  quiet  title  in  a 
federal  court  by  the  owners  of  a  large  tract 
of  land  under  a  patent  from  the  state  which 
involved  the  question  of  the  boundary  of  such 
tract,  and  after  such  question  had  been  de- 
cided in  two  of  the  suits,  an  action  in  replevin 
to  recover  a  number  of  logs,  between  different 


parties,  was  instituted  in  a  state  court,  and 
the  issues  were  so  made  as  to  raise  the  ques- 
tion of  the  boundary  of  the  same  tract  of 
land,  and  a  decision  of  such  question  by  the 
highest  court  of  the  state  was  obtained  there- 
in, which  reduced  the  area  of  the  tract  nearly 
one-half  from  that  given  it  by  the  federal 
decisions.  The  owners  of  the  land  were  not 
parties  to  such  action,  which  was  apparently 
brought  for  the  purpose  of  obtaining  such  de- 
cision and  was  not  seriously  contested;  and 
it  was  held  that  the  decision  of  the  state 
court,  while  entitled  to  the  highest  considera- 
tion, was  not  binding  on  the  federal  court  in 
the  suits  by  the  owners  of  the  land  which 
were  still  pending. 

III.      CONSTBUCTION      AND      APPUCATIOIT      0» 

State  Constitution  and  Statuiss. 

Construction  of  state  constitution.  —  The 
construction  of  a  state  constitutional  pro- 
vision by  the  highest  court  of  such  state  is 
conclusive  on  both  the  state  and  federal  tri- 
bunals, provided  such  construction  does  not 
conflict  with  some  provision  of  the  Federal 
Constitution  or  statutes.  Kibbe  f.  Stevenson 
Iron  Min.  Co.,  (1905)  136  Fed.  147,  69  C.  C. 
A.  146;  Harrison  r.  Remington  Paper  Co., 
(C.  C.  A.  1905)  140  Fed.  385;  Cheatham  t*. 
Evans,  (C.  C.  A.  1908)  160  Fed.  802;  West- 
ern Union  Tel.  Co.  r.  Julian,  (1909)  169  Fed. 
166;  Nielsen  v.  Chicago,  etc.,  R.  Co.,  (C.  C. 
A.  1911)  187  Fed.  393;  Louisville,  etc.,  R.  Co. 
t?.  Central  Stockyards  Co.,  (1906)  97  S.  W. 
778,  30  Ky.  L.  Rep.  18. 

Adoption  of  amendment  to  state  constitn- 
tion.  —  The  fact  that  the  speaker  of  the 
House  of  Representatives  of  the  state  de- 
clared a  proposed  amendment  to  the  state 
constitution  legally  adopted  on  the  canvass 
of  the  popular  vote  of  the  election  at  which 
it  was  submitted  is  not  conclusive,  in  the  ab- 
sence of  any  constitutional,  or  even  statutory, 
provision  so  declaring,  and  it  is  open  to  a 
federal  court,  equally  with  a  state  court,  to 
consider  and  determine  such  question  when  it 
incidentally  arises  in  a  case  properly  brought 
in  such  court  under  the  laws  of  the  United 
States,  and  which  cannot  be  disposed  of  with- 
out the  determination  of  such  question. 
Knight  t?.  Shelton,  (1905)  134  Fed.  423. 

Constitutionality  of  state  statutes.  —  The 
interpretation  of  a  state  constitution  and  the 
conformity  of  an  enactment  of  the  state  legis- 
lature to  that  constitution  are  questions 
solely  for  the  consideration  of  the  state 
courts,  whose  decision  thereon  concludes  the 
federal  Supreme  Court.  Montana  v.  Rice, 
(1907)  204  U.  .S  291,  27  S.  Ct.  281,  51  U.  S. 
(L.  ed.)  490;  Hunter  r.  Pittsburgh,  (1907) 
207  U.  S.  161,  28  S.  Ct.  40,  52  U.  S.  (L.  ed.) 
151;  Mohl  r.  Lamar  Canal  Co.,  (1904)  128 
Fed.  776;  Kane  v.  Erie  R.  Co.,  (1904)  133 
Fed.  681,  67  C.  C.  A.  653;  Hughes  r.  Pflanz, 
(C.  C.  A.  1905)  138  Fed.  980. 

Validity  of  state  statutes  under  Federal 
Constitution.  —  A  decision  of  the  highest 
court  of  a  state  sustaining  the  constitution- 
ality of  a  state  statute,  while  binding  on  the 
federal  courts  so  far  as  it  affects  the  validity 
of  the  statute  under  the  state  constitution,  is 
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not  binding  on  the  question  whether  the  stat- 
ute is  in  violation  of  the  Federal  Constitu- 
tion. Morenci  Copper  Co.  v.  Freer,  (1903) 
127  Fed.  199. 

But  the  scope  and  meaning  of  a  state  stat- 
ute as  determined  by  the  highest  court  of  the 
state  conclude  the  federal  ^prenie  Court  in 
determining  on  writ  of  error  to  the  state 
court,  whether  or  not  such  statute  violates 
the  Federal  Constitution.  Smiley  r.  Kansas, 
(1906)  196  U.  S.  447,  25  S.  Ct.  289,  49  U.  S. 
(L.  ed.)  546;  Gatewood  t?.  North  Carolina, 
(1906)  208  U.  S.  531,  27  S.  Ct.  167,  51  U.  S. 
(L.  ed.)  305. 

GoUfltmction  of  state  statutes.  —  A  federal 
court,  in  determining  questions  of  local  statu- 
tory construction,  is  controlled  by  the  de- 
cisions of  the  highest  court  of  the  state. 
Smiley  v.  Kansas,  (1905)  196  U.  S.  447,  25  S. 
Ct.  289,  49  U.  S.  (L.  ed.)  546;  Jacobs  t?. 
Glttoose  Sugar  Refining  Co.,  (1906)  140  Fed. 
766;  Yarrington  r.  Delaware,  etc.,  Co., 
(1906)  143  Fed.  565;  Hager  v.  American  Nat. 
Bank,  (C.  C.  A.  1908)  159  Fed.  396;  Spinello 
V,  New  York,  etc.,  R.  Co.,  ^C.  C.  A.  1910) 
183  Fed.  762;  Malloy  t\  American  Hide,  etc., 
Co,.  (C.  C.  A.  1911)  185  Fed.  776. 

When  the  validity,  meaning,  and  effect  of  a 
state  statute  involves  no  question  arising  un- 
der the  Constitution  or  laws  of  the  United 
States,  a  court  of  the  United  Stated  should 
accept  the  meaning  and  effect  given  to  such 
law  by  the  highest  court  of  the  state,  except 
in  the  limited  class  of  cases  when  rights 
have  vested  or  contracts  have  been  made  un- 
der such  statute  before  it  has  received  inter- 
pretation bv  the  state  court.  Hager  «.  Ameri- 
can Nat.  Bank,  (C.  C.  A.  1908)  159  Fed. 
396. 

Construction  regarded  as  part  of  statute, 
—  A  construction  placed  upon  a  state  statute 
by  the  highest  judicial  tribtinal  of  the  state, 
which  has  been  adhered  to  without  variation, 
and  has  become  the  settled  taw  of  the  state 
is  as  binding  on  the  federal  courts  as  though 
it  were  written  into  the  statute  itself.  Zeiger 
r.  Pennsylvania  R.  Co.,  (1907)  151  Fed.  348; 
Joseph  Dixon  Crucible  Co.  i;.  Paul,  (C.  C.  A. 
1909)  167  Fed.  784;  In  re  Scheier,  (1911) 
188  Fed.  744. 

The  constmction  of  a  territorial  statute 
by  the  local  courts  is  of  great,  if  not  con- 
trolling, weight.  Lewis  t*.  Bterrera,  (1908) 
208  U.  S.  300,  28  S.  Ct.  412,  52  U.  S.  (L.  ed.) 
506. 

The  policy,  wisdom,  justice,  and  fairness  of 
a  state  statute  is  not  subject  to  review  or 
criticism  by  the  federal  Supreme  Court. 
Hunter  v,  Pittsburgh,  (1907)  207  U.  S.  161, 
28  S.  Ct.  40,  52  U.  S.  (L.  ed.)  151,  affirming 
217  Pa.  St.  227,  66  Atl.  348. 

A  decision  by  the  highest  court  of  a  state, 
placing  a  limitation  upon  the  scope  of  a 
state  stflittite,  whether  based  upon  a  construc- 
tion of  its  language  or  upon  considerations 
of  public  policy,  is  in  either  case  an  interpre- 
tation of  the  statute  which  must  be  followed 
by  the  federal  courts.  2eiger  r.  Pennsylvania 
R.  Co.,  (C.  C.  A.  1908)  168  Fed.  809. 

Taxes  —  Generally.  —  The  construction  ot 
stat«  tax  laws  by  the  highest  ^tate  court  will  be 
followed  by  the  federal  courts.     Flanigan  v. 


Sierra  County,  (1905)  196  U.  S.  553,  25  S.  Ct 
314,  49  U.  S.  (L.  ed.)  597;  Wheeler  v.  Plumas 
County,  (1905)  196  U.  S.  562,  25  S.  Ct.  316, 
49  U.  S.  (L.  ed.)  599;  Hager  v.  Ameriean 
Nat.  Bank,  (C.  C.  A.  1908)  159  Fed.  396. 

What  is  a  tax.  —  A  federal  court  of  bank- 
ruptcy, in  determining  whether  a  state  impo- 
sition is  a  tax,  within  the  meaning  of  the 
Bankruptcy  Act,  requiring  priority  of  pay- 
ment thereof,  will  not  be  bound  by  the  de- 
cisions of  the  state  courts  unless  the  state 
decisions  have  authoritatively  expounded  the 
substance  of  the  question,  and  not  merely 
given  the  name  "  tax  '*  to  an  exaction  which 
is  not  such.  In  re  Cosmopolitan  Power  Co., 
(C.  C.  A.  1905)  137  Fed.  858.  And  see  the 
title  Bankbuptcy,  sec.  64a,  ante,  p.  766. 

Uniformity.  —  The  conclusion  of  a  state 
court  that  a  tax  is  uniform,  within  the  mean- 
ing of  the  requirement  of  the  state  constitu- 
tion, when  it  is  equal  upon  all  persons  be- 
longing to  the  described  class  on  which  it  is 
imposed,  is  not  open  to  review  upon  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  the  state  court.  Armour  Packing 
Co.  V.  Lacy,  (1906)  200  U.  S.  226,  26  S.  Ct. 
232,  50  U.  S.  (L.  ed.)  451. 

Interference  tcith  interstate  commerce.  — 
A  decision  of  the  state  court  that  a  statute 
imposing  a  tax  on  "  every  meat-packing  house 
doing  business  in  this  state,"  does  not  apply 
to  the  interstate  business  of  a  foreign  cor- 
poration, but  only  to  its  local  business,  such 
as  the  sale  within  the  state  of  products  al- 
ready stored  there,  on  orders  received  after 
the  products  are  thus  stored,  is  conclusive  on 
the  federal  Supreme  Court  in  determining.  On 
writ  of  error  to  the  state  court,  whether  the 
tax  is  an  interference  with  interstate  com- 
merce. Armour  Packing  Co.  i;.  Lacy,  (1906) 
200  U.  S.  226,  26  S.  Ct.  232,  50  U.  S.  (L.  ed.) 
451,  affirming  (1904)  134  N.  C.  667,  47  8. 
E.  53. 

Manner  of  levying  taa>es,  —  A  ruling  by 
the  state  Supreme  Court  that  its  state  board 
of  equalization  was  entitled  te  levy  texes  in 
percentages  under  the  statutes  of  that  state 
will  be  followed  in  the  federal  courte  with 
respect  to  land  located  in  that  state  and 
sold  for  taxes  there  assessed.  Paine  v,  Ger- 
mantown  Trust  Co.,  (1905)  136  Fed.  527,  69 
C.  C.  A.  303. 

Tax  laic  construed  as  giinng  lien.  —  A  state 
tex,  though  in  form  levied  upon  land  con- 
veyed by  the  United  States  to  a  corporation 
for  dry  dock  purposes,  with  a  reserved  right 
in  the  grantor  to  the  free  use  of  the  dry  dock, 
and  a  provision  for  forfeiture  in  case  of  the 
continued  unfitness  of  the  dry  dock  for  use, 
or  the  use  of  the  land  for  other  purposes, 
will  be  held  to  create  a  lien  upon  the  com- 
pany's interest  alone,  where  the  highest 
state  court  so  regards  the  effect  of  the  tax, 
although  it  neglects  to  modify  its  judgment 
sustaining  the  tax  to  conform  to  ite  views. 
Baltimore  Shipbuilding,  etc.,  Co.  r.  Balti- 
more, (1904)  195  U.  S.  375,  25  S.  Ct.  50,  49 
U.  9.  (L.  ed.)  242,  affirming  (1903)  97  Md. 
97,  54  Atl.  628. 

Relief  against  sale  for  taxes.  —  Where  a 
state  stetute  requires  the  repayment  o^  all 
taxed  with  a  certain  rate  of  interest  as  a  con- 
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dition  precedent  to  relief  against  a  sale  for 
taxes^  such  condition  will  be  enforced  in  a 
federal  court.  Hobe-Peters  Land  Co.  t\  Farr, 
(1908)   170  Fed.  644. 

Repeal  of  tax  exemption  law*  —  Whether 
a  repealable  exemption  from  state  taxation 
has  been  in  fact  repealed  by  a  subsequent 
state  statute  is  a  question  of  state  law,  upon 
which  the  decisions  of  the  highest  courts  of 
th^  state,  in  the  absence  of  any  contract  , 
rights,  are  binding  on  the  federal  courts. 
Wicomico  County  r.  Bancroft,  (1906)  203  U. 
S.  112,  27  S.  Ct.  21,  51  U.  S.  (L.  ed.)   112. 

Private  coiporatioBS  —  fnterpreiaiion  of 
statute  authorizing  incorporation,  —  The  de- 
cisions of  tlie  highest  courts  of  a  state,  inter- 
preting state  statutes  under  which  a  corpora- 
tion was  organized,  are  controlling  oo  the 
federal  courts.  Consumers'  Oas  Trust  Co.  v, 
Qumby,  (C.  C.  A.  1905)   137  Fed.  882'. 

Construction  of  charter,  —  Decisions  of  the 
highest  court  of  the  state  as  to  the  construc- 
tion of  the  charter  of  an  insurance  com- 
pany obtained  under  a  general  lafw  of  the 
state  are  binding  upon  the  federal  courts. 
Equitable  L.  Assur.  Soe.  v.  Brown,  (1909) 
213  U.  S.  25,  29  S.  Ct.  404,  63  U.  S.  (L.  ed.) 
682,  reversing  (1907)  151  Fed.  1,  81  C.  C. 
A.  1. 

Corporate  powers.  —  Rulings  of  the  highest 
court  of  the  state  on  questions  invyWin^  the 
powers  of  corporations  under  the  laws  of 
that  state  are  conclusive  on  the  federal  Su- 
preme Court  when  reviewing  the  judgment  of 
the  state  court.  Stone  v.  Southern  Illinois, 
etc..  Bridge  Co.,  (1907)  206  U.  S.  267,  27  R. 
Ct.  615,  51  U.  S.  (L.  ed.)  1057,  affirming 
(1906)  194  Mo.  176,  92  S.  W.  475. 

Each  state  may  determine  what  powers 
shall  be  possessed  by  corporations  organized 
under  its  authority  and  what  effect  shall  at- 
tach to  acts  done  by  such  corporations  beyond 
their  powers.  The  question  is  one  of  state 
policy,  and  therefore  a  matter  of  local  and 
not  general  law.  Anglo-American  Land,  etc., 
Co.  V,  Lombard,  (C.  C.  A.  1904)  132  F^ed. 
721. 

But  a  decision  of  the  highest  court  of  a 
state  denying  a  writ  of  mandamus  to  compel 
certain  action  on  the  part  of  a  water  com- 
pany is  not  an  authoritative  adjudication  of 
the  statutory  duties  and  powers  of  the  com- 
pany which  is  binding  on  a  federal  court  in  a 
suit  in  equity  arising  under  similar  circum- 
stances, where,  under  the  statutes  of  the  state 
as  previously  construed,  the  court  must  nec- 
essarily have  held  that  a  proceeding  in  man- 
damus would  not  lie  against  a  corporation 
of  the  character  of  the  defendant.  Wiemer 
r.  Louisville  Water  Co.,  (1903)  130  Fed. 
251. 

lAability  of  officers,  —  The  decision  of  a 
state  Supreme  Court  that  a  statute  imposing 
a  persona]  liability  for  corporate  debts  on  the 
president  and  secretary  of  a  corporation  for 
failure  to  file  annual  reports  of  the  corpora- 
tion's condition,  etc.,  was  remedial  and  not 
penal,  has  been  held  to  be  conclusive  on  all 
federal  courts.  Proctor-Gamble  Co.  v,  War- 
ren Cotton  Oil  Co.,  (1910)   180  Fed.  543. 

lAabiUty  of  stockholders.  —  The  nature  of 
the  liability  imposed  on  stockholders  of  a  cor- 


poration* by  the  constitution  of  Minnesota, 
declaring  that  each  stockholder  shall  be  liable 
to  the  amount  of  stock  held  or  owned  by  him, 
as  to  whether  such  liability  is  wholly  statu- 
tory or  partially  contractual,  and  therefore 
transitory,  is  a  matter  of  general  law  as  to 
which  the  federal  courts  sitting  in  Wisconsin 
are  not  bound  to  follow  the  decisions  of  the 
Wisconsin  Supreme  Court  either  as  a  matter 
of  comity,  or  under  R.  S.  sec.  721.  Converse 
f.  Meats,  (1908)   162  Fed.  767. 

Where  the  state  Supreme  Court  held  that 
a  stockholder's  statutory  liability  for  debts 
arose  at  the  time  of  the  dissolution  of  the 
corporation,  and  that  the  date  of  the  ma- 
turity of  the  obligation  was  immateFial,  such 
decision  would  be  followed  in  a  federal  court 
sitting  in  another  state  in  a  suit  to  enforce 
similar  liability  under  the  same  statute. 
Ramsden  v,  Knowles,    (1906)    161   Fed.  718. 

What  is  ultra  vires,  —  It  is  for  the  state 
courts  alone  to  decide  whether  a  display  of 
exterior  advertisements  on  automobile  stages  is 
ultra  vires  of  a  domestic  corporation  operat- 
ing stage  routes  in  a  city.  Fifth  Ave.  Coach 
Co.  r.  New  York,  (1911)  221  U.  S.  467,  31  S. 
Ct.  709,  55  U.  S.  (L.  ed.)  815,  affirming 
(1909)  194  N.  Y.  19,  86  N.  E.  824,  21  L.  H. 
A.  N.  S.  744,  16  Ann.  Cas.  695. 

Regulating  railroads.  —  The  construction 
of  a  state  law  which  requires  railroads  to 
erect  and  maintain  suitable  fences  on  both 
sides  of  the  entire  length  of  the  railroad,  etc., 
presents  a  local  question,  and  a  federal  court 
wilt  accept  the  construction  placed  thereon 
by  the  Supreme  Court  of  the  state.  New 
York  Cent.,  etc.,  R.  Co.  t\  Price,  (C.  C.  A.  * 
1908)  159  Fed.  330. 

Regulation  of  foreign  corporation,  —  State 
statiftes  imposing  requirements  on  foreign 
corporations  as  a  condition  precedent  to  their 
doing  business  in  the  state  are  valid,  if  rea- 
sonable in  their  provisions,  and  will  be  en- 
forced by  the  federal  courts,  w^hich  will  fbllow 
the  construction  placed  on  them  by  the  courts 
of  the  state.  Evansvilte,  etc.,  Traction  Co. 
r.  Henderson  Bridge  Co.,  (1904)  132  Fed. 
402;  Tennis  Bros.  Co.  v.  Wetzel,  eie.,  R.  CJo., 
(1905)  140  Fed.  193;  Buffalo  Refrigerating 
Mach.  Co.  F.  Penn  Heat,  etc.,  Co.,  (C.  C.  A. 
1910)  178  Fed.  696. 

fiersife  of  process  on  corporations,  —  The 
decision  of  the  state  Supreme  Court  that  a 
local  statute,  relating  to  the  service  of 
process  on  corporations,  applies  to  both  for-« 
eign  and  domestic  corporations,  is  binding  on 
tl^  federal  courts  if  the  service  obtained  in 
pursuance  thereof  constituted  due  process  of 
law.  Swarts  v.  Christie  Grain,  etc.,  Co., 
(1909)   166  Fed.  338. 

Dissolution.  —  Where  state  statutes  regu- 
lating the  dissolution  of  corporations  have 
been  construed  by  the  highest  court  of  such 
state,  the  construction  will  be  adopted  by  the 
federal  courts  in  dealing  with  a  corporation 
subject  to  such  laws.  In  re  Munger  Vehicle 
Tire  Co.,  (C.  C.  A.  1908)  159  Fed.  901. 

Right  of  action  as  against  deposit  req^red 
for  protection  of  creditors.  —  Where  a  state 
statute  required  a  corporation  to  deposit  se- 
curities with  the  state  treasurer  for  the  pro- 
tection of  creditors,  and  authorized  the  latter 
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on  its  insolvency  to  maintain  a  suit  in  a  state 
court  to  avail  themselves  of  such  securities, 
such  creditors  who  are  qualified  citizens  of 
another  state  have  the  right  to  enforce  such 
remedy  and  the  trust  created  for  their  benefit 
in  a  federal  court,  and  such  court  under  its 
plenary  jurisdiction  as  a  court  of  equity  to 
enforce  trusts  has  power  to  take  the  securities 
into  its  own  hands  for  administration  at  any 
stage  of  the  suit  when  it  deems  such  action 
for  the  best  interest  of  the  beneficiaries.  Mor- 
rill t?.  American  Reserve  Bond  Co.,  (1907) 
151  Fed.  305. 

Municipal  and  quaai-miinicipal  corporations 
—  Potoer.  —  Whether  the  action  of  a  mu- 
nicipality is  in  excess  of  its  powers  is  a  ques- 
tion of  local  law  which,  having  been  deter- 
mined by  the  Supreme  Court  of  the  state,  will 
be  followed  by  the  United  States  Circuit 
Court.  Southern  Pac.  Co.  t>.  Western  Pac. 
R.  Co.,  (1906)   144  Fed.  160. 

Incurring  indebtedness.  —  Where  a  decision 
of  the  highest  court  in  the  state,  construing 
the  state  constitution  and  laws  with  reference 
to  a  municipal  corporation's  power  to  incur 
indebtedness  for  waterworks,  was  urged  as 
conclusive  on  the  federal  courts,  it  was  held 
that  the  latter  would  not  review  an  objection 
that  the  state  action  did  not  involve  a  genu- 
ine controversy,  but  was  a  friendly  suit  to 
obtain  a  favorable  interpretation  of  the  con- 
stitution to  permit  the  issuance  of  water 
bonds.  Sioux  Falls  v.  Farmers'  L.  &  T.  Co., 
(1905)  136  Fed.  721,  69  C.  C.  A.  373,  rc- 
versing  (1904)  131  Fed.  890. 

Bonds.  —  The  federal  courts,  in  determin- 
ing the  validity  of  a  legislative  Act,  under 
which  municipal  bonds  were  issued,  under 
the  state  constitution,  will  follow  the  con- 
struction placed  upon  the  constitution  by 
the  highest  court  of  the  state  at  the  time 
the  bonds  were  issued  and  sold.  Rees  v.  Olm- 
sted, (1906)  135  Fed.  296,  68  C.  C.  A.  50. 

County  bonds,  which  were  authorized  and 
valid  when  issued  under  the  law  of  the  state 
as  declared  by  its  Supreme  Court  in  previous 
decisions,  will  not  be  declared  invalid  in  the 
hands  of  bona  fide  holders  by  a  federal  court 
because  the  state  court  has  since  reversed  its 
former  rulings.  Henderson  County  v.  Travel- 
ers Ins.  Co.,  (C.  C.  A.  1904)   128  Fed.  817. 

Validity  of  ordinance.  —  The  validity,  un- 
der the  state  laws,  of  an  ordinance  adopted 
by  a  board  of  county  supervisors,  is  settled, 
■o  far  as  the  federal  courts  are  concerned,  by 
a  decision  of  the  highest  court  of  that  state 
upholding  a  similar  ordinance.  Flanigan  v. 
Sierra  County,  (1905)  196  U.  S.  663,  26  S. 
Ct.  314,  49  U.  S.  (L.  ed.)  697,  reversing 
(1903)  122  Fed.  24,  68  C.  C.  A.  340;  Wheeler 
V.  Plumas  County,  (1905)  196  U.  S.  662,  25 
S.  Ct.  316,  49  U.  S.  (L.  ed.)  699,  reversing 
(1903)   122  Fed.  1022,  68  C.  C.  A.  683. 

Submission  of  question  to  voters.  —  Where 
the  validity  of  an  alternative  submission  of 
the  question  whether  a  city  should  issue 
bonds  for  the  "construction  or  purchase"  of 
a  system  of  waterworks  was  in  issue  in  a  suit 
brought  in  the  state  courts  to  restrain  the 
city  from  proceeding  under  such  election, 
and  a  final  judgment  in  favor  of  the  city  was 
affirmed    on    appeal    to    the    state    Supreme 


Court,  it  was  held  that  such  decision  was 
conclusive  on  the  federal  courts  against  the 
validity  of  an  objection  to  the  alternative  sub- 
mission of  such  question.  Sioux  Falls  r. 
Farmers'  L.  &  T.  Co.,  (1905)  136  Fed.  721, 
69  C.  C.  A.  373,  reversing  (1904)  131  Fed. 
890. 

Validity  of  assessment.  —  The  decision  of 
the  highest  state  court  that  the  fact  that  mem- 
bers of  the  board  levying  an  assessment  for  a 
local  improvement  were  owners  of  property 
abutting  on  such  improvement,  and  assessable 
therefor,  would,  at  most,  make  the  assess- 
ment voidable,  and  would  not  render  it  sub- 
ject to  collateral  attAck,  is  conclusive  on  the 
Supreme  Court  of  the  United  States  in  re- 
viewing the  decision  of  the  state  court,  fore- 
closing a  lien  on  such  assessment.  Hibben 
r.  Smith,  (1903)  191  U.  S.  310,  24  S.  Ct. 
88,  48  U.  S.  (L.  ed.)  196,  affirming  (1902) 
158  Ind.  206,  62  N.  £.  447. 

Grant  of  water  front.  —  Whether  the  grant 
by  a  town  of  its  water  front  to  an  individual 
has  been  ratified,  confirmed,  or  compromised 
by  authority  of  law,  and  to  what  extent,  if 
any,  it  has  been  so  done,  are  oueations  of 
local  law,  the  determination  of  which  by 
the  Supreme  Court  of  the  state  will  be  fol- 
lowed by  the  United  States  Circuit  Court. 
Southern  Pac.  Co.  v.  Western  Pac.  R.  Co., 
(1906)  144  Fed.  160. 

Drains.  —  The  law  as  established  by  de- 
cisions in  matters  relating  to  public  drains 
will  be  followed  by  the  federal  courts.  Chi- 
cago, etc.,  R.  0>.  V.  Appanoose  County,  (C. 
C.  A.  1910)  182  Fed.  291,  affirming  (1908) 
170  Fed.  665. 

Rights  of  bidder  for  public  work.  —  A  fed- 
eral court  has  jurisdiction  of  a  suit  by  an 
unsuccessful  bidder  for  public  work  to  enforce 
any  rights  to  which  he  may  be  entitled,  to  be 
determined  according  to  the  local  law  in  ac- 
cordance with  the  facts  and  the  statutes  in- 
volved as  construed  by  the  highest  state  tri- 
bunal. U.  S.  Wood  Preserving  Co.  v.  Sund- 
maker,  (C.  C.  A.  1911)   186  Fed.  678. 

Contractual  rights.  —  Where  an  employ- 
ment contract  was  made  in  New  York  and 
bioken  there,  if  broken  at  all,  by  the  em- 
ployer's insolvency,  a  federal  court  admin- 
istering the  insolvent's  estate  in  New  York 
will  follow  the  New  York  rule  as  to  what 
constitutes  a  breach  of  such  contract.  EIv  r. 
Van  Kannel  Revolving  Door  Co.,  (1911)  ^184 
Fed.  469. 

Where  a  contract  of  guaranty  was  made  in 
New  York,  it  was  held  that  it  should  be  con- 
strued according  to  the  law  of  that  state  most 
favorably  to  the  guarantee,  though  subject  to 
the  rule  that,  when  the  meaning  is  ascer- 
tained, the  guarantor's  liability  is  strictis- 
simi  juris.  In  re  Merrill,  (C.  C.  A.  1911)  186 
Fed.  312. 

Where  plaintiff,  a  resident  of  Montana,  con- 
tracted in  Minnesota  with  defendant  for  the 
transportation  of  certain  cattle  from  Minne- 
sota, to  destination  in  Montana,  and  there- 
after brought  suit  in  the  Montana  state 
courts  for  damages  resulting  from  delay, 
which  suit  defendant  removed  to  the  federal 
Circuit  0>urt  sitting  in  Montana,  it  was 
held   that   such  court  would   not  enforce   a 
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stipulation  in  the  transportation  contract, 
providing  a  sixty-day  limitation  for  an  action 
thereon,  which  was  void  under  the  express 
provisions  of  Civ.  Code  Mont.,  sec.  2246, 
though  it  was  not  prohibited  by  the  laws  of 
Minnesota,  where  the  contract  was  made. 
Northern  Pac.  R.  Co.  v,  Eempton,  (C.  C.  A. 
1906)  138  Fed.  992. 

A  decision  by  the  state  Supreme  Court  in  a 
suit  brought  under  a  local  law  to  enjoin  the 
further  performance  of  a  contract  made  by 
the  city  with  a  water  company  and  the  pay- 
ment of  any  money  thereunder,  on  the  groimd 
of  its  invalidity,  in  which  the  court  denied 
the  relief  prayed  for  on  the  ground  that  the 
suit  was  barred  by  limitation,  and  expressed 
ixn^  opinion  that  the  city,  by  reason  of  its  ac- 
cepting performance  and  itself  performing  the 
contract  for  a  number  of  years,  was  without 
equity  to  question  its  validity,  even  though 
not  technically  operating  to  render  the  ques- 
tion of  the  validity  of  the  contract  re«  fudi- 
i>9L%€k^  will  be  given  such  effect  by  analogy,  and 
followed  by  a  federal  court  in  a  subsequent 
action  at  law  by  the  water  company  against 
the  city  to  recover  rentals  under  the  contract, 
in  which  its  invalidity  is  set  up  as  a  defense. 
Defiance  r.  McGonigale,  (C.  C.  A.  1907)  160 
Fed.  ^'^y  affirming  (1906)   140  Fed.  621. 

A  decision  of  the  highest  court  of  a  state 
adjudging  void  a  contract  made  by  a  city,  as 
beyond  ito  constitutional  powers,  is  not  bind- 
ing on  a  federal  court  in  a  suit  involving  the 
rights  of  a  citizen  of  another  state  under  such 
contract,  unless  the  rule  applied  in  such  de- 
cision had  been  so  long  and  firmly  established 
as  to  have  become  a  rule  of  property  in  the 
state  at  the  time  the  contract  was  made. 
Columbia  Ave.  Sav.  Fund,  etc.,  Co.  v,  Daw- 
son, <1903)  130  Fed.  162. 

And  see  infra,  under  subdivision  IV.,  p. 
1426,  as  to  the  decision  of  questions  concern- 
ing contractual  riffhts  and  obligations,  as  a 
matter  of  general  law. 

lotnrance  contracts.  —  A  state  law  which 
provides  that  insurance  on  life  is  a  contract 
by  which  the  insurer  for  a  stipulated  sum  en- 
gages to  pay  a  certain  amount  of  money  if 
another  dies  within  the  time  limited  by  the 
policy,  and  that  the  life  may  be  that  of  the 
insured,  or  of  another  in  whose  continuance 
the  insured  has  an  interest,  etc.,  and  that  the 
insured  may  direct  the  money  to  be  paid  to 
his  personal  representatives,  his  widow,  his 
children,  or  his  assignee,  and  upon  such  direc- 
tion, assented  to  by  the  insurer,  no  other  per- 
son can  defeat  the  same,  etc.,  is  merely 
declaratory  of  the  general  law,  and  hence  the 
federal  courts  are  not  bound  by  a  construc- 
tion thereof  by  the  highest  court  of  the  state 
not  in  accord  with  the  views  of  such  federal 
courts.  Mutual  L.  Ins.  Co.  t?.  Lane,  (1907) 
161  Fed.  276,  affiirmed  (C.  C.  A.)  167  Fed. 
1002. 

RighU  of  policy  holders,  —  In  a  suit  in  the 
federal  courts  to  determine  the  rights  of 
policy  holders  and  the  insurer,  the  decisions 
of  the  highest  courts  of  the  state  are  of  con- 
trolling authority.  Polk  v.  Mutual  Reserve 
Fund  L.  Assoc.,  (1906)  137  Fed.  273. 

Oonatruciian  of  policy,  —  The  meaning  and 
oonstniction  of  a  poli^  of  insurance  issued 


by  a  New  York  company,  and  both  executed 
and  to  be  carried  out  in  that  state,  as  de- 
clared by  the  hig^hest  court  of  the  state,  is  of 
most  persuasive  mfiuence,  even  if  not  of  bind- 
ing force,  in  the  federal  courts,  in  the  absence 
of  any  federal  question  arising  in  the  case. 
Equitable  L.  Assur.  Soc.  v.  Brown,  (1909) 
213  U.  S.  26,  29  S.  Ct.  404,  63  U.  S.  (L.  ed.) 
682,  reversing  (1907)  161  Fed.  1,  81  C.  C. 
A.  1. 

Aitaohing  application  to  policy,  —  Where 
the  Supreme  Court  of  the  state  in  construing 
a  statute  providing  that,  unless  a  correct 
copy  of  the  application  is  attached  to  life  in- 
surance policies,  it  shall  not  be  considered  a 
part  of  such  policy  or  received  in  evidence, 
laid  down  the  rule  that  where,  under  its 
terms,  the  application  was  not  in  itself  ad- 
missible in  evidence,  the  company  could  not 
be  permitted  to  show  by  oral  evidence  state- 
ments made  by  the  insured,  which  were  after- 
wards incorporated  into  the  application  in 
support  of  a  defense  of  fraud ;  and  such  rule 
had  been  acquiesced  in  regard  to  its  correct- 
was  held  that,  without  regard  to  its  correct- 
ness, such  rule  was  binding  upon  the  federal 
courts  sitting  within  the  state  in  actions  at 
law  of  the  same  character.  Manhattan  L. 
Ins.  Co.  I?.  Albro,  (C.  C.  A.  1904)  127  Fed. 
281,  affirming  (1902)  119  Fed.  629. 

Matters  affecting  title  to  realty  —  Adverse 
possession,  —  The  decision  of  the  Supreme 
Court  of  the  state  that,  where  lands  are  wild 
and  uninclosed,  a  local  statute  makes  seven 
years'  successive  pa3rments  of  taxes  under 
color  of  title  equivalent  to  seven  years'  actual 
adverse  possession,  and  vests  the  title  to  such 
land  in  one  who  shows  that  he  has  paid  the 
taxes  during  the  period  required,  is  conclusive 
on  the  federal  court.  Forshaw  v.  Layman, 
(C.  C.  A.  1910)  182  Fed.  193. 

Right  to  quiet  title,  —  A  right  given  by  a 
state  statute  to  one  in  possession  to  maintain 
a  suit  to  quiet  title  may  bfe  enforced  in  the 
federal  courts.  Kraus  v,  Congdon,  (C.  C.  A. 
1908)  161  Fed.  18. 

Lis  pendens,  —  A  state  statute  providing 
that  no  lis  pendens  shall  bind  or  affect  a  bona 
fide  purchaser  of  real  estate  for  a  valuable 
consideration,  without  actual  notice  of  such 
Us  pendens,  unless  and  until  a  memorandum, 
etc.,  is  filed  in  the  office  of  the  clerk  of  the 
court  in  the  county  where  the  land  lies,  has 
no  application  to  federal  courts  sitting  in 
Virginia ;  such  courts  having  no  power  to  en- 
force the  registration  of  such  memoranda. 
King  17.  Davis,  (1906)  137  Fed.  222. 

Liens  —  Attorney's  lien,  —  Whether  an 
attorney  has  a  lien  for  services  rendered  on 
money  recovered  as  the  result  of  his  efforts  is 
a  matter  of  local  law,  not  to  be  disposed  of  on 
independent  views  entertained  by  the  federal 
courts.  Cain  v,  Hockensmith  Wheel,  etc.,  Co., 
(1907)   167  Fed.  992. 

Code  Civ.  Pro,  N.  Y.,  sec.  66,  creating  an 
attorney's  lien  on  the  client's  cause  of  action, 
etc.,  and  providing  for  the  enforcement  there- 
of on  petition,  is  not  a  mere  practice  act,  but 
created  a  right  and  provided  a  remedy  for  its 
enforcement,  and  was  therefore  controlling  on 
the  federal  courts  sitting  in  such  state,  in  re 
Baxter,  (CCA.  1907)  164  Fed.  22. 
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Ilfechanica*  liens,  —  The  constrnction  of  the 
New  York  mechanic's  lien  law  by  the  New 
York  Court  of  Appeals,  to  the  effect  that 
during  the  time  a  laborer,  mechanic,  material: 
man,  or  subcontractor  is  entitled  to  file  'his 
Hen,  he  has  a  pr^erential  stattftory  claim, 
in  the  nature  of  a  nouperfected  equitable  lien, 
Which  cannot  be  defeated  by  the  party  against 
WhoUi  it  might  'be  asserted  by  a  general  as- 
signment for  the  benefit  of  creditors,  wifl  be 
followed  in  the  federal  courts.  'In  re  Grissler, 
(1005)   136  Fed.  754,  69  C.  C.  A.  406. 

Liens  on  vessels,  —  The  Michigan  Water 
Craft  Act  (Comp.  Laws,  ch.  298),  which  gives 
a  lien  to  contractors  and  persons  furnishing 
labor  and  materials  in  the  construction  of 
vifsaole,  relat3S  to  contracts  which  are  not 
maritime,  and  its  construction  by  the  Su- 
preme Court  of  the  state  is  binding  on  the 
federal  courts.  The  Winnebago,  (1906)  141 
Fed.  945,  73  C.  C.  A.  295. 

Recording  of  liens.  —  A  decision  of  the 
highest  court  df  a  state,  construing  the 
recordation  acts  as  respects  what  is  neces- 
sary to  be  done  to  secure  liens  thereunder, 
will  be  followed  by  the  federal  courts.  Ty- 
gart  Valley  Brewing  Co.  v.  Vilter  Mfg.  Co., 
(C.  C.  A.  1910)  184  Fed.  845,  reverginp 
(1909)  168  Fed.  1002. 

Decedents'  estates  —  Oenerally,  —  It  is  the 
settled  rule  that  the  courts  of  the  United 
States  will  follow  the  decisions  of  the  highest 
eourt  of  a  state  in  tlie  interpretation  of  its 
local  statutes,  and  especially  when  they  con- 
cern the  descent  and  alienation  of  lands  and 
the  construction  of  wills  and  conveyances; 
and  where  there  is  a  conflict  of  decision  on 
such  a  matter  the  federal  court  will  follow 
the  latest,  when  no  intervening  contract 
rights  are  involved.  Yocum  V.  Parker, 
(1904)  134  Fed.  206,  67  C.  C.  A.  227,  affimt' 
ing  (1903)  130  Fed.  722;  Selden  r.  Illinois 
Trust,  etc.,  Bank,  (C.  C.  A.  1911)  184  Fed. 
872. 

Establishment  of  claims  of  foreign  creditor. 
—  A  foreign  creditor  may  establish  his  claim 
in  the  courts  of  the  United  States  against  the 
personal  representatives  of  a  decedent,  though 
the  laws  of  the  state  in  terms  limit  sueh  right 
to  proceedings  in  the  local  probate  courts,  but 
in  such  case  the  federal  cnuit  Dclministers  the 
state  laws  and  is  bound  by  the  same  rules 
that  govern  the  local  tribunals.  Schurmeier 
r.  Connecticut  MUt.  L.  Ins.  Co.,  (C.  C.  A. 
1909)   171  Fed.  1. 

Conflict  tcith  federal  equity  practice.  — 
Where  the  laws  of  the  state  governing  the 
descent  of  real  property  and  constituting 
rules  of  property  conflict  with  the  practice  of 
the  federal  courts  in  equity,  the  former  con- 
'trol;  and  where  there  is  no  conflict,  both  are 
in  force.  Childs  v,  Ferguson,  (C.  C.  A.  1910) 
181  Fed.  796. 

Testamentary  trust,  —  While  the  federal 

courts  adopt  the  local  law  of  real  property, 

as  ascertained  by  the  decisions  of  the  state 

courts,  including  that  pertaining  to  the  con- 

"ittuction  6f  wills,  such  decisions  merely  af- 

*fdrd  a  guide  in  applyin«r  the  general  rule  that 

*  the*  intention  of  the  testator  is  to  be  carried 

dtft *to  the  solution  of  the  question  whether  a 

will  crerftts,  by  way  of  wish  or  recommenda- 


tion, a  testamentary  trust.  Russell  v.  U.  S. 
Trust  Co.,   (1904)    127  Fed.  446. 

Neghgence  -and  liability  therefor  —  Master 
and  servant.  —  Since,  in  the  federal  courts, 
u^^lig^nce  of  a  superior  servant  'does  not 
create  liability  of  the  master  for  injuries  to 
an  inferior  servant,  a  state  law  providing  that 
every  person  in  the  employ  of  a  ra'ilroad  com- 
pany, having  charge  or  control  of  employees 
in  any  separate  'branch  or  department,  shall 
be  held  to  be  the  superior,  and  not  the  fellow 
servant,  of  employees  in  any  other  branch  or 
department  who  'harve  no  power  to  direct  or 
control  in  the  brancli  in  which  they  are  em- 
ployed, does  not  create  a  liability  of  the  mas- 
ter to  an  inferior  servant  for  injuries  sus- 
tained through  the  negligence  of  the  superior 
servant,  enforceable  in  the  federal  courts. 
Kane  r.  Erie  R.  Co.,  (1904)   128  Fed.  474. 

Where  a  statute  of  a  sta-te  in  which  a  ser- 
vant was  injured  (for  which  injury  action 
was  brouglrt  in  the  federal  court  of  another 
state)  provided  that,  if  such  injury  was 
caused  by  the  negligence  of  any  person  in  the 
service  or  employment  of  the  master  to  whose 
orders  or  directions  the  servant  at  the  time 
of  the  injury  was  bound  to  conform,  if  such 
injury  resulted  from  bis  having  so  conformed, 
the  master  was  liable,  and  the  highest  court 
in  such  state  had  held  that,  where  a  servant 
suffered  Injury  through  the  negligence  of  a  co- 
employee,  such  statute  vested  a  right  of  no- 
tion in  the  servant  against  the  master  with- 
out regard  to  the  contract  of  hiring,  which 
was  material  only  as  creating  the  relation  of 
master  and  servant,  such  construction  was 
binding  on  the  federal  court  on  the  tri.ql  of 
the  action  for  such  injury.  Dormidv  r. 
Sharon  Boiler  Works,  (1904)   127  Fed.  4S5. 

In  an  action  in  a  federal  court  for  injuries 
to  a  servant  of  a  railroad  company,  whether 
plaintiff  and  the  engineer,  by  whose  negli- 
gence plaintiff  was  injured,  were  fellow  ser- 
vants, depends  on  the  law  of  the  state  where 
the  accident  occurred.  Atlantic  Coast  Line 
Tt.  Co.  r.  Farmer,  (C.  C.  A.  1909)  176  Fed. 
692. 

Employers*  liability  late.  —  The  New  York 
employers'  liability  law  (Laws  1902,  p.  1748, 
ch.  600),  extending  and  regulating  the  lia- 
bility of  employers  to  make  compensation  for 
personal  injuries  suffered  by  employees,  hav- 
ing been  construed  by  the  state  courts  to  re- 
peal all  other  remedies  previously  available 
for  injuries  to  employees  within  the  state, 
and  to  require  as  a  condition  precedent  to  an 
action  thereunder  that  notice  of  the  time, 
place,  and  cause  of  injury  shall  be  given  with- 
in 120  days,  such  construction  is  binding  on 
the  federal  courts  sitting  in  New  York  in  an 
action  for  injuries  to  an  employee  occurring 
therein.  Crosby  r.  Lehigh  Valley  R.  Co., 
(1903)  128  Fed.  108.  See  also  Pennsylvania 
Steel  Co.  r.  Lakkonen,  (C.  C.  A.  1910)  181 
Fed.  326;  Proctor,  etc.,  Co.  v.  Williams,  (C. 
C.  A.  1910)   183  Fed.  695. 

Since  the  sufficiency  of  a  notice  of  injury 
to,  or  death  of,  an  employee  to  a  master  pre> 
liminary  to  a  suit  required  by  the  New  York 
Employers  Liability  Act  depends  on  the  con- 
struction to  be  given  to  that  statute,  the  fed- 
eral courts  in  determining  such  question  will 
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follow  the  construction  of  the  statute  ap- 
proved by  the  state  court  of  last  resort.  U.  S. 
Gypsum  Co.  v.  Sliwienska,  (C.  C.  A.  1010) 
183  Fed.  688  (construing  Consol.  Laws,  ch. 
31.  art.  14). 

FeUMC'Servant  Act.  —  The  Supreme  Court 
of  North  Carolina  having  decided  that  the 
Fellow-servant  Act  of  that  state,  providing 
that  "any  servant  or  employee  of  any  rail- 
road company"  injured  through  the  negli- 
gence of  any  other  servant,  employee,  or 
agent  of  the  company  may  maintain  an  action 
therefor  against  the  company,  applies  to  a 
manufacturing  corporation  which  owns  and 
operates  a  spur  track  on  its  ground  as  inci- 
dental to  its  main  business,  with  respect  to 
servants  employed  in  such  service,  such  con- 
struction of  the  statute  is  binding  on  the  fed- 
eral courts.  U.  S.  Leather  Co.  v.  Howell,  (C. 
C.  A.  1907)  151  Fed.  444. 

Failure  to  place  lookout  on  locomotive. — 
A  state  statute  which  requires  that  a  lookout 
shall  be  maintained  on  railroad  locomotives, 
and,  when  any  person  or  other  obstruction 
appears  on  the  road,  that  the  alarm  whistle 
shall  be  sounded,  etc.,  and  that  a  failure  to 
observe  such  precautions  shall  make  the  com- 
pany liable  for  damages,  having  been  con- 
strued by  the  state  Supreme  Court  as  giving 
damages'  notwithstanding  contributory  negli- 
gence, such  construction  will  he  followed  in 
the  federal  court.  Rogers  r.  Cincinnati,  etc., 
R.  Co.,  (1905)  136  Fed.  673,  69  C.  C.  A.  321. 

yecessity  of  safeguarding  machinery. — 
The  construction  and  effect  of  a  state  statute 
requiring  owners  of  mills  and  factories  to 
safeguard  their  machinery  is  not  a  matter  of 
general,  but  of  local,  law,  and  the  decisions 
of  the  highest  court  of  the  state  thereon  are 
binding  on  the  federal  courts.  Welsh  v.  Bar- 
ber Asphalt  Paving  Co.,  (C.  C.  A.  1909)  167 
Fed.  465. 

Actions  for  wrongful  death.  —  A  federal 
court,  in  admin iatering  a  state  statute  giving 
*»  right  of  recovery  for  wrongful  death,  will 
follow  the  decisions  of  the  highest  court  of 
the  state  with  respect  to  the  measure  of  dam- 
ages. Quinette  v.  BIfso,  (1905)  136  Fed. 
825,  69  C.  C.  A.  503. 

Recovery  by  nonretndent  alien.  —  The  con- 
struction by  the  highest  state  court  of  a  stat- 
ute of  that  state  creating  a  right  of  action 
for  death  in  favor  of  the  surviving  relatives 
of  the  deceased,  as  not  extending  to  such 
relatives  as  are  nonresident  aliens,  must  be 
accepted  by  the  federal  Supreme  Court  on  a 
writ  of  error  to  the  state  court.  Maiorano  r. 
Baltimore,  etc.,  R.  (>►.,  (1909)  213  U.  S.  268, 
29  S.  Ct.*424,  63  U.  S.  (L.  ed.)  792.  affirming 
(1907)  216  Pa.  St.  402,  65  Atl.  1077,  116  Am. 
St.  Rep.  778;  Fulco  v.  Schuylkill  Stone  Co., 
(C.  C.  A.  1909)   169  Fed.  98. 

lAahiliiy  of  mninficipal  corporations.  — 
Whether  a  municipal  corporation  in  a  state 
18  responsible  for  negligence  of  its  officer r  in 
any  stated  case  is  a  matter  of  loical  law,  which 
it  18  the  duty  of  the  federal  courts  within 
such  state  to  follow,  when  made  manifest  by 
legislative  action  or  the  decisions  of  the  high- 
est state  court.  Denver  i\  Porter,  (C.  C.  A. 
1903)  126  Fed.  288;  Clark  V.  Atlantic  City, 
41«10)  180  Fed.  598. 


Public  lands.  —  Where  an  action  in  the  fed- 
eral court  depends  on  the  construction  of  a 
state  statute  providing  for  the  sale  of  state 
lands,  the  federal  court  is  required  to  adopt 
the  construction  placed  on  the  statute  oy 
the  highest  court  of  such  state.  Lockard  v. 
Asher  Lumber  Co.,  (1904)  131  Fed.  689, 
65  C.  C.  A.  517,  reversing  (1903)  123  Fed. 
480. 

Thus  where  the  state  Supreme  Court  lo- 
cated the  boundaries  of  the  grant  of  water 
front  in  determining  the  extent  and  validity 
of  the  grant,  such  boundaries  will  be  followed 
by  the  Circuit  Court  of  the  United  States  in 
determining  conflicting  claims  of  parties 
claiming  title  to  lands  on  such  water  front. 
Southern  Pac.  Co.  v.  Western  Pac.  R.  Co., 
(1906)   144  Fed.  160. 

Where  the  priority  of  certain  state  grants 
had  been  settled  by  the  Supreme  Court  of  the 
state  the  decision  is  binding  on  the  federal 
court  sitting  in  such  state  in  a  suit  instituted 
therein.  North  Carolina  Min.  Co.  P.  West- 
feldt,    (1907)    151   Fed.  290. 

The  question  "  What  did  the  legislature 
mean  by  the  use  of  the  term  *  ship  channel '?  " 
in  the  grant  of  the  lands  lying  between  high 
tide  and  ship  channel,  is  a  question  of  local 
law,  and  where  the  Supreme  Court  of  the 
state  determines  it  as  comprising  waters  left 
free  to  navigation,  and  the  definite  natural 
boundary  of  such  navigable  waters  as  the  line 
of  low  tide,  its  decision  will  be  followed  by 
the  United  States  Circuit  Court.  Southern 
Pac.  Co.  i;.  Western  Pac.  R.  Co.,  (1906)  144 
Fed.  160. 

Criminal  laws  —  Construction.  —  Upon 
the  question  of  the  construction  of  a  state 
statute,  enforceable  through  criminal  proceed- 
ings, a  federal  court  is  bound  by  the  con- 
struction placed  thereon  by  the  state  court. 
Love  V.  Busch,  (1906)  142  Fed.  429,  73  C.  C. 
A.  545.  See  also  Ughbanks  v.  Armstrong, 
(1908)  208  U.  S.  481,  28  S.  Ct.  372,  52  U.  S. 
(L.  ed.)  682. 

Misnomer  in  complaint. — What  constitutes 
a  misnomer  in  a  criminal  complaint  or  war- 
r/int  for  violation  of  the  laws  of  the  state  is 
a  local  question  as  to  which  the  federal  courts 
will  follow  the  settled  rule  of  the  state  courts, 
in  the  absence  of  any  statute  on  the  subject. 
O'Halloran  v.  McGuirk,  (C.  C.  A.  1909)  167 
Fed.  493. 

Conspiracy  to  defraud.  —  A  decision  of  the 
highest  state  court  that  a  conspiracy  to  de- 
fraud is  a  crime  under  the  laws  of  the  state 
concludes  the  Supreme  Court  of  the  United 
States  on  habeas  corpus  to  inquire  into  a  de- 
tention under  a  conviction  for  that  crime  in 
a  court  of  the  state.  Howard  v.  Fleming, 
(1903)  191  U.  S.  126,  24  S.  Ct.  49,  48  U.  S. 
(L.  ed.)   121. 

Offenses  against  United  States.  —  But 
Rev.  Stat.  sec.  721  has  no  application  to 
criminal  offenses  against  the  United  Sta^tes. 
U.  S.  r.  Central  Vermont  R.  Co.,  (1907)  167 
Fed.  291. 

Accrual  of  cause  of  action. — ^Where  a  cause 
of  action  is  created  by  a  state  statute,  the 
question  when  the  right  of  action  accrues, 
and  what  conditions  authorize  its  enforce- 
ment, is  one  of  judicial  eonstmction,  aeto 
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which  the  decisions  of  the  highest  court  of 
the  state  are  controlling  on  the  federal  courts. 
Whitman  1?.  Atkinson,  (C.  C.  A.  1904)  130 
Fed.  759. 

The  right  of  a  third  person  to  sue  upon  a 
contract  made  for  his  benefit  being  fully  es- 
tablished by  decision  in  the  state  courts,  such 
rule  is  controlling  upon  a  federal  court. 
Bethlehem  Iron  Co.  t?.  Hoadley,  (1907)  152 
Fed.  736. 

Elements  of  damage,  —  Where  a  state  law 
required  all  telegraph  messages  to  be  deliv- 
ered without  unreasonable  delay,  and  declared 
that  any  officer  or  agent  of  a  telegraph  com- 
pany who  wilfully  violated  the  provisions  of 
the  Act  should  be  guilty  of  a  misdemeanor, 
and  that  the  company  should  be  liable  in 
damages  to  the  party  aggrieved,  it  was  held 
that,  though  the  state  court  had  construed 
such  statute  to  entitle  the  plaintiff  to  recover 
nominal  damages  in  any  event,  it  had  not 
construed  it  as  conferring  also  the  right  to 
recover  for  mental  damages  or  injured  feel- 
ings, irrespective  of  some  physical  injury,  but 
that  the  common  law  gives  the  right  to  re- 
cover for  injured  feelings  whenever  the  plain- 
tiff has  either  a  common-law  or  statutory 
right  to  recover  "  some  damages  "  upon  any 
other  ground.  The  question,  therefore, 
whether  a  statutory  right  to  recover  some 
damages  for  a  breach  of  a  statutory  duty 
affords  a  basis  to  recover  also  for  injured 
feelings  is  a  question  of  general  jurispru- 
dence, with  regard  to  which  the  federal  court 
was  not  bound  by  the  state  court's  opinion. 
Western  Union  Tel.  Co.  v.  Sklar,  (C.  C.  A. 
1903)   126  Fed.  295. 

Defense  to  action.  —  A  statute  which  pro- 
vides that  any  employer  maintaining  a  relief 
department  for  its  employees  shall  be  liable 
for  the  payment  of  all  benefits  to*  which  an 
employee  shall  be  entitled  therefrom  by  rea- 
son of  any  sickness  or  injury,  and  that  in  case 
of  injury  the  acceptance  of  such  benefits 
shall  not  estop  the  employee  to  maintain  an 
action  against  the  employer  to  recover  dam- 
ages for  its  negligence  causing  such  injury, 
having  been  held  by  the  state  court  to  be 
beyond  the  power  01  the  legislature,  so  that 
an  employee  who  had  elected  to  accept  bene- 
fits was  estopped  from  bringing  an  action  for 
damages  notwithstanding  the  Act,  the  fed- 
eral court  should  have  ruled  that  the  accept- 
ance of  benefits  was  a  good  defense  to  the 
action  for  damages.  Atlantic  Coast  Line  R. 
Co.  V.  Dunning,  (C.  C.  A.  1908)  166  Fed. 
850,  reversing  (1906)   150  Fed.  775. 

Statutes  of  limitation.  —  Federal  courts  in 
suits  in  equity  will  accept  the  statutory  regu- 
lations of  the  states  prescribing  the'  time 
within  which  suits  may  be  brought,  where  to 
do  so  will  not  abrogate  their  own  principles 
Dupree  r.  Mansur,  (1909)  214  U.  S.  161,  29 
S.  Ct.  548,  53  U.  S.  (L.  ed.)  950,  reversing 
(1907)  150  Fed.  329,  80  C.  C.  A.  213;  Schur- 
meier  v,  Connecticut  Mut.  L.  Ins.  Co.,  (C.  C. 
A.  1903)  124  Fed.  865;  McGonigale  v.  De- 
fiance, (1905)  140  Fed.  621 ;  U.  S.  r.  Boomer, 
(C.  C.  A.  1910)  183  Fed.  726,  730;  Arm- 
strong Cork  Co.  r.  Merchants*  Refrigerating 
Co.,  (C.  C.  A.  1010)  184  Fed.  190.  modifying 
(1909)  171  Fed.  778;  Kentucky  Coal,  etc.,  Co. 


r.  Kentucky  Union  Co.,  (C.  C.  A.  1911)   187 
Fed.  945. 

Rules  of  evidence  —  Production  of  hooks 
and  papers,  —  Whether  the  notice  to  a  cor- 
poration to  produce  books  and' papers  before 
a  grand  jury  is  broader  than  that  provided 
for  by  the  law  of  the  state,  is  a  question  of 
the  construction  of  the  statute  and  of  the 
notice,  on  which  the  decision  of  the  state 
*  court  is  final,  and  not  reviewable  by  the  fed- 
eral Supreme  Court  on  writ  of  error.  Con- 
solidated Rendering  Co.  v.  Vermont,  (1908) 
207  U.  S.  541,  28  S.  Ct.  178,  62  U.  S.  (L.  cd.) 
327,  affirming  (1907)  80  Vt.  66,  66  Atl.  790. 

Evidential  effect  of  statute.  —  A  rule  es- 
tablished by  decision  of  the  state  courts  that 
an  engrossed  act  of  the  le^lature  duly  ap- 
proved, signed,  and  filed  is  conclusive  evi- 
dence of  its  contents,  and  cannot  be  contra- 
dicted by  any  evidence  whatever,  is  one  re- 
lating to  the  construction  of  the  state  stat- 
utes and  is  binding  on  the  federal  courts.  U. 
S.  r.  Andem,  (1908)  158  Fed.  996. 

Relation  of  physician  and  patient. — 
Whether  the  relation  of  physician  and  pa- 
tient so  existed  as  to  exclude  the  former's  tes- 
timony, under  the  state  law,  involves  a  ques- 
tion of  the  construction  of  a  state  statute, 
on  which  the  decisions  of  the  highest  state 
court  will  be  accepted  on  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
that  court.  Supreme  Lodge,  etc.,  t,  Meyer, 
(1906)  198  U.  S.  508,  25  S.  Ct.  754,  49  U.  S. 
(L.  ed.)  1146,  affirming  (1904)  178  N.  Y. 
63.  70  N.  E.  Ill,  64  L.  R.  A.  840. 

Failure  to  use  war  revenue  stamps.  —  De- 
cisions of  state  courts  that  instruments, 
though  unstamped,  as  required  by  the  War 
Revenue  Act,  were  admissible  in  evidence, 
have  no  application  to  federal  courts.  Sack- 
ett  V.  McCaffrey,  (C.  C.  A.  1904)  131  Fed.  219. 

Anti-trust  legislation.  —  The  construction 
given  by  the  state  courts  to  a  state  statute 
as  removing  the  discriminatory  features  of 
prior  anti-trust  laws  is  conclusive  on  the 
federal  Supreme  Court  in  determining,  on 
writ  of  error  to  the  state  court,  whether  such 
statute  denies  the  equal  protection  of  the 
laws.  National  Cotton  Oil  Co.  v,  Texas, 
(1906)  197  U.  S.  115,  26  S.  Ct.  379,  49  U.  S. 
(U  ed.)  689;  Southern  Cotton  Oil  Co.  v, 
Texas,  (1905)  197  U.  S.  134,  25  S.  Ct.  383, 
49  U.  S.  (L.  ed.)  696. 

Division  of  state  Supreme  Court.  —  Where 
a  state  statute  dividing  the  state  Supreme 
Court  into  divisions  and  conferring  separate 
powers  and  duties  on  such  divisions  was  held 
to  be  constitutional  by  all  of  the  justices  of 
such  court  sitting  in  banc  in  a  case  in  which 
the  question  was  directly  involved,  such  de- 
cision is  conclusive  on  the  federal  courts. 
Williams  r.  Steams,  (1903)  126  Fed.  21L 

Increasing  salary  of  judges.  —  Wliere  a  tax- 
payers' action  was  brought  in  the  federal 
court  to  determine  whether  a  local  act,  in- 
creasing the  salaries  of  state  judges,  infringed 
the  state  constitution,  and  before  the  deter- 
mination of  a  motion  to  dismiss  the  bill  the 
state  Supreme  Court  decided  that  the  act  was 
constitutional,  it  was  held  that  such  decision 
was  binding  on  the  federal  court.  Henry  F. 
Michell  Co.  v,  Matthues,  (1905)  134  Fed.  493. 
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IV.  Questions  of  Genebal  Law. 

General  and  commercial  law.  —  The  federal 
oourtfl  must  render  independent  decisions  on 
questions  of  oommercial  or  general  law,  in 
which  matters  decisions  of  state  courts  are 
not  controlling.  In  re  Hopper-Morgan  Co., 
(1907)  154  Fed.  249;  Pennsylvania  R.  Co.  t?. 
Hummel.  (C.  C.  A.  1909)  167  Fed.  80;  Rus- 
sell F.  Grigflby,  (C.  C.  A.  1909)  168  Fed.  577; 
Scherer  r.  Everest,  (C.  C.  A.  1909)  168  Fed. 
822;  Shenandoah  First  Nat.  Bank  t?.  Liewer, 
(C.  C.  A.  1911)  187  Fed.  16;  Guernsey  c. 
Imperial  Bank,  (C.  C.  A.  1911)  188  Fed.  300. 

Common  law  of  state.  —  Upon  the  question 
as  to  what  is  the  common  law  of  the  state, 
unless  the  decisions  of  its  courts  have  so 
clearly  established  a  settled  rule  in  the  prem- 
ises as  to  make  it  a  part  of  the  peculiar  and 
local  law  of  that  state,  the  federal  courts  ex- 
ercise an  independent  judgment,  their  juris- 
diction being  co-ordinate  with,  and  not  sub- 
ordinate to,  the  state  court.  Snare,  etc.,  Co. 
r.  Friedman,  (C.  C.  A.  1909)   169  Fed.  1. 

Contractual  rights  and  obligations.  —  The 
right  of  a  party  to  an  executory  contract,  on 
the  refusal  of  the  other  party  to  perform,  to 
sue  for  and  recover  his  entire  damages  for  the 
breach,  without  waiting  for  the  expiration  of 
the  time  for  performance,  is  a  question  of 
general  law,  upon  which  the  federal  courts 
are  not  bound  by  the  rule  of  the  state  courts. 
H.  T.  Smith  Co.  r.  Minetto-Meriden  Co., 
(1909)  168  Fed.  777. 

A  contract  of  guaranty  is  a  well-known 
form  of  commercial  contract,  as  to  the  con- 
struction and  effect  of  which  the  federal 
courts  are  not  bound  to  follow  state  decisions 
not  based  on  a  local  statute  or  usage  having 
the  force  of  a  local  law.  Johnson  r.  Charles 
D.  Norton  Co.,  (C.  C.  A.  1908)   159  Fed.  361. 

A  decision  of  an  appellate  state  court  con- 
struing a  contract  between  the  parties,  while 
not  conclusive  on  the  federal  courts  of  con- 
current original  jurisdiction,  will  nevertheless 
be  given  strong  persuasive  effect.  Henderson 
r.  Phillips,   (1910)   178  Fed.  374. 

Insurance  contracts  —  Double  insurance.  — 
The  question  whether  a  case  of  double  insur- 
ance is  made  out,  so  as  to  require  contribu- 
tion between  the  insurers,  is  one  of  general 
commercial  law,  the  determination  of  which 
by  the  Supreme  CouH  of  the  state  where  the 
question  arose  is  not  binding  on  the  federal 
courts  of  that  jurisdiction.  Meigs  r.  London 
Assur.  Co.,  (1906)  134  Fed.  1021,  68  C.  C.  A. 
249,  affirming  (1904)   126  Fed.  781. 

A89ignment  of  policy,  —  Where  the  validity 
of  an  assignment  of  a  life  insurance  policy  be- 
tween citizens  of  Tennessee  and  made  in  that 
state  is  to  be  determined  by  a  federal  court 
sitting  therein,  and  such  validity  does  not  de- 
pend on  a  local  statute  or  usage,  but  is  to  be 
decided  on  principles  of  general  law,  the 
court  must  exercise  an  independent  judgment, 
though  it  leads  it  to  a  different  conclusion 
from  that  arrived  at  by  the  Tennessee  courts. 
Russell  V.  Grigsby,  (C.  C.  A.  1909)  168  Fed. 
677. 

The  question  whether  or  not  an  insurable 
interest  in,  an  assignee  is  requisite  to  the 
validity  of  the  assignment  of  a  policy  of  life 


insurance  originally  issued  to  one  who  had 
an  insurable  interest  is  a  question  of  general 
law,  on  which  decisions  in  the  state  in  which 
the  assignment  was  made  are  not  controlling 
in  the  federal  courts.  Gordon  f.  Ware  Nat. 
Bank,  (1904)  132  Fed.  444,  65  C.  C.  A,  580, 
67  L.  R.  A.  660. 

Limitation  of  time  to  sue  on  insurance 
policy, — ^Whether  a  provision  in  an  insurance 
policy  that  no  action  shall  be  brought  after 
the  lapse  of  a  year  from  the  date  of  death  is 
valid  IS  a  question  of  general  public  policy, 
as  to  which  federal  courts  will  follow  federal 
decisions,  though  in  conflict  with  the  deci- 
sions of  the  highest  courts  of  the  state. 
Spinks  V,  Mutual  Reserve  Fund  L.  Assoc., 
(1905)   137  Fed.  169. 

Negotiable  instruments.— The  negotiability 
of  a  note  is  a  question  pertaining  to  the  law 
merchant,  with  regard  to  which  federal  courts 
are  not  bound  by  local  decisions,  unless  predi- 
cated on  a  special  statutory  enactment  de- 
fining the  elements  of  a  negotiable  instru- 
ment. St.  Louis  State  Nat.  Bank  r.  Cudahy 
Packing  Co.,  (1904)   126  Fed.  543. 

Whether  or  not  a  certificate  of  deposit  is  a 
negotiable  instrument,  when  not  controlled  by 
statute,  is  a  question  of  general  commercial 
law,  upon  which  a  federal  court  is  not  con- 
cluded by  state  decisions.  Forrest  r.  Safety 
Banking,  etc.,  Co.,  (1909)   174  Fed.  345. 

Where,  in  an  action  on  city  notes,  defend- 
ant claimed  that  the  city  was  not  liable  be- 
cause the  notes  sued  on  constituted  an  over- 
issue, but  the  facts  concerning  such  defense 
were  not  known  to  plaintiffs  when  they  pur- 
chased the  notes  and  they  did  not  appear  on 
the  face  thereof,  plaintiffs'  right  to  recover  in 
a  federal  court  is  not  a  question  of  local 
law,  but  of  general  law  concerning  the  rights 
of  bona  fide  holders  of  commercial  paper,  con- 
cerning which  the  federal  courts  are  not 
bound  by  local  decisions.  Citizens'  Sav.  Bank 
v.  Newburyport,  (C.  C.  A.  1909)  169  Fed. 
766. 

Provision  for  payment  of  attorney  fees  for 
collection.  —  A  provision  in  a  negotiable  note 
for  the  payment  of  attorney's  fees  by  the 
maker  in  case  of  collection  by  suit,  when  such 
note  is  collected  in  a  court  of  admiralty  in 
another  state  by  the  enforcement  of  a  mort- 
gage on  a  vessel  securing  the  same,  is  not 
governed  by  the  law  of  the  state  where  the 
contract  was  made,  but  by  the  general  com- 
mercial law,  and  will  not  be  enforced  by  a 
federal  court,  and  especially  where,  owing  to 
the  death  of  the  maker,  insolvent,  the  amount, 
if  allowed,  must  be  taken  from  holders  of 
junior  liens.  The  Avalon,  (1909)  169  Fed. 
696. 

Construction  of  bond.  —  The  question  of 
the  construction  and  validity  of  a  bond  given 
in  conformity  to  the  requirements  of  a  state 
statute  is  one  of  general  law,  as  to  which  a 
federal  court  is  not  controlled  by  a  decision 
of  the  state  courts,  but  must  exercise  its  in- 
dependent judgment.  Kansas  City  Hydraulic 
Press  Brick  Co.  r.  National  Surety  Co., 
(inOfi)    140  Fed.  507. 

Collateral  attack  on  judgment.  —  The  right 
of  collateral  attack  on  a  judgment  is  a  matter 
of  general  law,  as  to  which  the  decisions  of 
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the  courts  of  a  state  are  not  binding  on  a 
federal  court.  Phoenix  Bridge  Co.  i?.  Castle- 
berry,  (C.  C.  A.  1904)   131  Fed.  175, 

The  validity  of  an  arbitration  agreement  to 
oust  the  courts  of  all  juriadiction  over  the 
subject  of  a  controversy,  under  the  contract, 
is  a  matter  of  general  law,  as  to  which  fed- 
eral courts  are  not  bound  by  state  decisions. 
Jefferson  F.  Ins.  Co.  t;.  Bierce,  (1910)  183 
Fed.  588. 

Nonreturn  of  replevied  property.  —  Where 
the  question  of  what  will  excuse  a  plaintiff 
for  nonreturn  of  property  replevied,  on  his 
failure  in  the  action,  is  one  of  genera:!  law  in 
the  state,  the  decisions  of  its  Supreme  Court 
thereon  are  -not  binding  on  a  federal  court. 
Three  States  Lumber  Co.  t*.  Blanks,  (1904) 
133  Fed.  479,  66  C.  C.  A.  353. 

The  penal  character  of  a  state  statute  pre- 
cluding its  enforcement  outside  the  state  is  a 
question  of  general  jurisprudence  uncon- 
trolled by  the  decisions  of  the  courts  of  the 
state.  Leyner  Engineering  Works  c.  Kemp- 
ner,  (1908)  183  Fed.  606. 

Liability  for  neit^igence  —  Generally. — 
The  question  of  liability  for  negligence,  when 
not  modified  or  governed  by  statute  law,  is 
one  of  general  law,  upon  which  federal  courts 
are  not  required  to  follow  the  state  decisions, 
although  there  may  be  such  a  decision  based 
on  the  identical  facts.  Snare,  etc.,  Co.  v. 
Friedman,  (C.  C.  A.  1909)   169  Fed.  1. 

Master  and  servant.  —  In  the  absence  of  a 
state  statute  governing  the  subject,  the  ques- 
tion of  the  liability  of  an  employer  for  an  in- 
jury to  an  employee  is  one  of  general  law, 
as  to  which  the  federal  courts  are  not  bound 
by  the-  decisions  of  the  state  courts.  Salmons 
V.  Norfolk,  etc.,  R.  Co.,  (1908)  162  Fed.  722; 
Illinois  Cent.  R.  Co.  v.  Hart,  (C.  C.  A.  1910) 
176  Fed.  245;  Farrar  t?.  St.  Louis,  etc.,  R. 
Co.,  (1910)  149  Mo.  App.  188,  130  S.  W. 
373. 

Liability  of  lessor  of  railroad.  —  Under 
the  holdings  of  the  federal  courts,  a  lessor  of 
a  railroad  track  is  not  liable  for  the  negli- 
gence of  its  lessee  in  operating  its  trains  on 
such  track,  and,  the  question  being  one  of 
general  law,  a  federal  court  is  not  controlled 
thereon  by  state  decisions.  Yeates  v.  Illinois 
Cent.  R.  Co.,  (1905)  137  Fed.  943.  See  also 
Curtis  17.  Cleveland,  etc.,  R.  Co.,  (1905)  140 
Fed.  777. 

Care  required  at  crosmngs.  —  Upon  the 
question  of  the  care  required  of  a  traveler 
on  a  highway  on  approaching  a  street  railway 
crossing,  the  local  decisions  are  persuasive  in 
a  federal  court.  Milford,  etc.,  St.  R.  Co.  v. 
Cline,  (C.  C.  A.  1907)  150  Fed.  325. 

Fellow-servant  doctrine.  —  The  common- 
law  fellow-servant  doctrine,  as  construed  by 
the  Supreme  Court  of  Louisiana,  prevails  in 
that  state,  and  in  a  federal  court  in  that  state 
the  liability  of  a  master  for  injury  of  a 
servant,  through  the  negligence  of  a  fellow 
servant,  and  the  question  who  are  fellow  ser- 
vants, are  questions  of  general  law,  not  con- 
trolled by  state  decisions.  Jones  v.  Southern 
Pac.  Co.,  (C.  C.  A.  1906)  144  Fed.  973;  Kin- 
near  Mfg.  Co.  r.  Carlisle,  (C.  C.  A.  1907)  162 
Fed.  933;  Snipes  v.  Southern  R.  Co.,  (C.  C.  A. 
1908)   166  Fed.  1;  Spring  Valley  Coal  Co.  r. 


Patting,    (1904)     112    111.    App.    4,   c^rmed 
210  111.  342,  71  N.  E.  371. 

Res  ipsa  loquitur.  —  Whether  the  doctrine 
res  ipsa  loquitur  applies  to  an  action  for  in- 
juries to  a  servant  by  the  breaking  of  a  l|id- 
der  rung  on  the  side  of  a  freight  car  is  a 
question  of  general  jurisprudence,  and  not  of 
local  law,  as  to  which  federal  courts  are  gov- 
erned by  their  own  decisions  and  not  by  t]io8e 
of  the  state  in  which  the  court  is  sitting. 
Patton  V.  Illinois  Cent.  R.  Co.,  (1910)  179 
Fed.  530. 

On  removal  from  state  court.  —  When  a 
case  involving  negligence  is  removed  from  a 
state  to  a  federal  court,  unless  the  action 
is  founded  on  a  state  statute  such  question 
is  one  of  general  law  on  which  the  courts  of 
the  United  States  will  exercise  an  independent 
judgment.  Force  v.  Standard  Silk  Co.,  (1908) 
160  Fed.  992. 

Effect  of  previous  decision  hy  state  court, 
—  Where  an  action  against  a  carrier  to  re- 
cover damages  for  injuries  to  a  passenger 
had  been  dismissed  pursuant  to  the  unani- 
mous opinion  of  the  highest  state  court,  and 
the  questions  of  negligence  presented  were 
not  questions  as  to  which  the  federal  and 
state  courts  were  at  variance,  it  was  held 
that  comity  required  such  decision  to  be  fol- 
lowed by  the  federal  courts  in  a  subsequent 
action  therein  by  the  same  parties  for  the 
same  cause,  thoush  such  opinion  was  not 
controlling  authority.  Mearns  v.  New  Jersey 
Cent.  R.  Co.,  (C.  C.  A.  1905)   139  Fed.  643. 

Measure  of  damages.  —  The  question  of  the 
measure  of  damages  recoverable  in  an  action 
of  tort,  where  not  governed  by  the  state 
constitution  or  statutes,  is  one  of  general 
jurisprudence,  upon  which  state  decisions  are 
not  controlling  on  the  federal  courts.  Wold- 
son  V.  Larson,  (C.  C.  A.  1908)  164  Fed.  548. 

Under  the  rule  of  the  federal  courts  there 
can  be  no  recovery  of  damages  from  a  tele- 

?:raph  company  for  mental  anguish  caused  by 
ailure  to  deliver  a  message,  or  by  delay  in 
delivery,  where  that  is  the  only  ground  of 
damage;  and  in  the  absence  of  statutory  pro- 
visions the  question  is  one  of  general  law, 
upon  which  state  decisions  are  not  controlling 
in  the  federal  courts.  Western  Union  Tel. 
Co.  r.  Burris,  (C.  C.  A.  1910)   179  Fed.  92. 

Whether  a  carrier  is  liable  for  exemplary 
damages  for  wanton  and  oppressive  conduct 
by  a  servant  toward  a  passenger  is  a  question 
of  general  jurisprudence,  and  not  of  local  law, 
on  which  the  federal  courts,  in  the  absence  of 
express  statutory  regulation,  will  exercise 
their  own  judgment  uncontrolled  by  the  de- 
cisions of  state  courts.  Norfolk,  etc..  Trac- 
tion Co.  V.  Miller,  (C.  C.  A.  1909)  174  Fed. 
607. 

Submission  to  physical  examination.  —  The 
question  whether  a  court  has  at  common  law 
the  power  to  compel  a  plaintiff  in  an  action 
for  a  personal  injury  to  submit  to  a  surgical 
examination  is  a  matter  of  practice  and  not 
of  evidence,  and,  as  a  matter  of  practice  re- 
lating to  the  power  of  courts,  neither  state 
statutes  nor  the  decisions  of  state  courts  on 
the  subject  are  binding  on  federal  courts. 
Chicago,  etc.,  R.  Co.  t*.  Kendall,  (C.  C.  A. 
1009)   107  Fed.  62. 
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Application  of  state  laws.  —  Under  R.  S. 
sees.  722  and  800  the  court  has  the  right, 
in  every  ca^e  in  w]iich  there  is  no  express 
provision  of  the  federal  statute,  to  apply 
laws  of  the  state  in  which  the  court  is  held. 
U.  S.  V.  Mitchell,  (1905)  136  Fed.  896. 


There  is  no  ambigurty  whatever  in  this 
section;  nor  can  there  be  any  qnestion  as  to 
its  general  application.  U.  S.  v,  Mitchell, 
(1906)  136  Fed.  896. 


Vol.  IV,  p.  530,  sec.  723. 

Effect  of  adequate  remedy  at  law.  —  In  the 
national  courts,  equity  will  not  assume  ju- 
risdiction if  the  law  courts  afford  a  plain, 
adequate,  and  complete  rcmcdv.  Hunter  r. 
Robbins,  (1902)  117  Fed.  920;  Safford  r.  En- 
sign Mfg.  Co.,  (C.  C.  A.  1903)  120  Fed.  480; 
Giberson  t\  Cook,  (1903)  124  Fed.  088;  Miller 
r.  Schwarner,  (1904)  130  Fed.  561;  Kane  r. 
Luckman,  (1904)  131  Fed.  609;  American 
Lighting  Co.  v.  New  Jersey  Public  Service 
Corp.,  (1904)  134  Fed.  129;  Indian  Land, 
etc.,  Co.  r.  Shoenfelt,  (C.  C.  A.  1905)  136 
Fed.  484;  Hunt  t;.  O'Conner,  (1907)  151  Fed. 
707;  Wallula  Pac.  R.  Co.  i;.  Portland,  etc., 
R.  Co.,  (1906)  154  Fed.  902;  Johnston  r.  Cor- 
son G  Id  Min.  Co.,  (C.  C.  A.  1907)  157  Fed. 
152;  Lewis  Pub.  Co.  r.  Wyman,  (1909)  108 
Fed.  756;  Stockton  t?.  Oregon  Short  Line  R. 
Co.,  (1909)  170  Fed.  627;  Gilbert  v,  Hopkins, 
(1909)  171  Fed.  704;  Pullman  Co.  r.  Tanible, 
(1909)  173  Fed.  200;  Buchanan  Co.  r.  Ad- 
kins,  (C.  C.  A.  1909)  175  Fed.  700;  Shawnee 
Milling  Co.  u.  Temple,   (1910)    179  Fed.  517. 

This  section  is  merely  a  statutory  ex- 
pression of  the  equitable  rule.  In  no  sense 
does  it  enlarge  or  contract  the  equitable  ju- 
risdiction df  the  federal  courts,  or  exclude 
them  from  any  recognized  field  of  equitable 
jurisdiction.  Brissell  r.  Knapp,  (1907)  155 
Fed.  815. 

It  does  not  alter  the  rule  that  was  in  force 
prior  to  1789,  when  it  was  first  enacted,  con- 
cerning the  power  of  a  court  of  equity  to  as- 
sume jurisdiction  in  a  case  triable  at  law. 
Manning  r.  Berdan,  (1905)   135  Fed.  159. 

Hatnre  of  remedy  at  law  required.  —  But 
it  is  not  enough  that  there  is  a  remedy  at 
law;  such  remedy  must  be  plain,  adequate, 
and  complete,  and  as  efficient  to  the  ends  of 
justice  and  its  prompt  administration  as  the 
remedy  in  equity.  Hunter  r.  Robbins,  (1902) 
117  Fed.  920;  Rochester  Orman  Ins.  Co.  i?. 
Schmidt,  (1904)  126  Fed.  998;  Manning  i;. 
Berdan,  (1905)  135  Fed.  159;  Brewster  r. 
Lanyon  Zinc  Co.,  (C.  C.  A.  1905)  140  Fed. 
801 ;  Balfour  v.  San  Joaquin  Valley  Bank, 
(1906)  150  Fed.  500;  Rumbarger  p.'Yokum, 
(1909)  174  Fed.  55;  Laws  r.  Fleinin*?,  (1910) 
177  Fed.  450:  Howard  r.  National  Telephone 
Co..  (1910)  182  Fed.  215;  Preston  r.  Rturgis 
Milling  Co.,  (C.  C.  A.  1910)  183  Fed.  1. 

This  section  does  not  prevent  the  granting 
of  legal  relief  therein  where  jurisdiction  has 
been  acquired  to  grant  equitable  relief,  and 
the  legal  remedy  is  not  as  practicable  and 
efficient.  Salton  Sea  Cases,  (C.  C.  A.  1909) 
172  Fed.  792. 

The  remedy  may  be  inadequate  because  the 
procedure  at  law  is  too  inflexible  to  suit  the 
exigencies  of  the  case,  or  because  the  reli<^f 


which  a  common-law  judgment  can  afford  is 
not  adaptable  to  the  peculiar  facts.  When 
neither  of  these  difficulties  is  in  the  way, 
there  can  be  no  reason  for  resorting  to  a 
court  of  equity.  Miller  r.  Steele,  (C.  C.  A. 
1907)    153  Fed.  719. 

Legal  and  equitable  suits  distinguished.-— 
So  marked  is  the  distinction  between  the  ju- 
risdiction of  the  courts  of  the  United  States 
in  equity  and  at  law  with  respect  to  pro- 
cedure, that  the  blending  together  in  one 
suit  in  a  federal  court  of  essentially  legal 
and  equitable  remedies  cannot  be  authorized 
or  justified  by  any  state  statute  or  practice 
on  the  subject;  but,  although  no  state  legis- 
lation is  competent  to  extend  or  restrict  the 
jurisdiction  of  the  federal  courts,  a  rtate 
may  create  an  enlargement  of  rights  and 
remedies,  whether  equitable  or  legal,  which 
may  be  enforced  or  pursued  in  a  federal 
court,  in  the  exercise  of  that  branch  of  its 
jurisdiction  which  is  appropriatte  to  the  case; 
and  where  a  state  statute  creates  a  right  and 
a  remedy  for  its  protection  or  enforcement, 
and  such  remedy  substantially  conforms  to 
the  procedure  in  chancery,  it,  in  the  absence 
of  a  plain,  adequate,  and  complete  remedy  at 
law,  may  be  pursued  on  the  equity  side  of  a 
federal  court.  Where  the  direct  object  df 
a  suit  is  the  judicial  ascertainment  of  the 
existence  and  amount  of  a  pecuniary  legal 
demand  and  the  enforcement  of  its  payment 
by  the  process  of  the  court  in  which  the  suit 
is  brought,  the  proceeding  is  essentially  an 
action  at  law  and  in  a  federal  court  must  be 
so  treated,  re^jardless  of  state  legislation. 
Nor  IS  the  distinctly  legal  nature  of  such  a 
remedy  lost  merely  because,  owing  to  the  cir- 
cumstances of  a  given  case,  the  purpose  of 
the  action  may  fail  of  accomplishment.  The 
want  of  a  remedy  and  the  inability  to  obtain 
the  frufts  of  a  remedy  are  quite  distinct. 
Jones  r.  Mutual  Fidelity  Co.,  (1903)  123 
Fed.  507. 

Extent  of  equitable  jurisdiction — 'Gener- 
ally.—  The  fact  that  a  right  may  be  cog- 
nizable at  law  by  no  means  determines  that 
it  may  not  bo  cognizable  in  equity  and  serve 
as  the  basis  for  a  purely  equitable  remedy; 
for  in  many  cases  a  given  demand  or  interest 
may  constitute  the  foundation  of  a  suit 
either  at  law  or  in  equity,  and  whether  the 
procedure  shall  be  at  law  on  the  one  hand, 
or  on  the  other  in  equity,  absolutely  depends 
on  the  object  of  the  suit  and  the  nature  of 
the  relief  sought.  If  the  procedure  and  re- 
lief are  essentially  equitable  the  circum- 
stance that  they  bear  relation  to  a  legal  de- 
mand is  immaterial.  Jones  r.  Mutual  Fi- 
delity Co.,  (1903)   123  Fed.  508. 
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In  aid  of  legal  remedy,  —  If  a  remedy  is 
essentially  legal,  and  in  its  nature  fitted  or 
adapted,  in  the  absence  of  obstacles  which 
may  or  may  not  exist,  to  attain  the  object 
in  view,  then,  whatever  equitable  procedure 
may  in  particular  cases  be  resorted  to  in  aid 
of  the  legal  remedy,  it  cannot  wholly  displace 
it.  The  jurisdiction  of  chancery  to  reach  the 
equitable  or  legal  assets  of  a  defendant, 
whether  a  corporation  or  a  natural  person, 
in  aid  of  a  legal  remedy  for  a  money  demand 
is  indisputable.  But  such  an  exercise  of  ju- 
risdiction is  not  by  way  of  substitution  for, 
but  only  in  aid  of,  the  legal  remedy,  and  it 
can  be  resorted  to  only  after  the  plaintiff  has 
exhausted  such  remedy.  This  necessitates  the 
obtaining  of  judgment  for  the  demand,  and, 
usually,  the  issuance  of  execution  and  its 
return  unsatisfied.  Jones  v.  Mutual  Fidelity 
Ck).,   (1903)    123  Fed.  506. 

The  fact  that  equitable  relief  can  be 
granted  in  aid  of  a  legal  remedy  only  after 
the  plaintiff  has  exhausted  such  remedy  pre- 
cludes the  possibility  of  any  clash  or  conflict 
between  legal  jurisdiction  and  equitable  ju- 
risdiction, or  of  any  blending  of  legal  and 
equitable  remedies  in  the  same  suit.  Jones 
V,  Mutual  Fidelity  Co.,  (1903)   123  Fed.  506. 

BiU  of  discovery,  —  In  a  case  in  which  dis- 
covery and  relief  are  sought,  but  the  only 
ground  for  equitable  relief  appears  to  be  a 
discovery  of  evidence  to  be  used  in  the  en- 
forcement of  a  purely  legal  demand,  the  juris- 
diction cannot  be  sustained.  Safford  v.  En- 
sign Mfg.  Co.,  (C.  C.  A.  1903)  120  Fed. 
483. 

But  where  the  subject-matter  of  a  suit  in 
a  federal  court  is  clearly  within  the  jurisdic- 
tion of  a  court  of  equity,  the  complainant  is 
entitled  to  discovery  in  respect  to  any  mat- 
ters relevant  and  necessary  to  his  case. 
Brown  r.  Pegram,  (1906)   149  Fed.  615. 

Relief  against  collection  of  judgment,  —  It 
is  well  established  that  equity  will  entertain 
jurisdiction  and  afford  relief  against  the  col- 
lection of  a  judgment  where  in  justice  and 
good  conscience  it  ought  not  to  be  enforced, 
as  where  there  is  a  meritorious  equitable  de- 
fense thereto,  which  could  not  have  been  set 
up  at  law  or  which  the  party  was,  without 
fault  or  negligence,  prevented  from  interpos- 
ing.   Brown  v.  Pegram,  (1906)   149  Fed.  520. 

To  prevent  asaeasment  and  collection  of 
taxes.  —  Federal  jurisdiction  in  equity  to  pre- 
vent the  assessment  and  collection  of  taxes 
against  complainant  is  not  ousted  because  of 
an  alleged  adequate  remedy  in  the  state 
courts.  Western  Union  Tel.  Co.  v.  Trapp,  (C. 
C.  A.  1911)    186  Fed.  114. 

Effect  of  state  rules.  —  The  elements  of 
federal  jurisdiction  being  present,  a  right 
of  action  created  or  enlarged  by  the  laws  of 
a  state  and  made  enforceable  in  its  courts  of 
general  jurisdiction  is  equally  enforceable  in 
the  federal  courts  sitting  in  that  state;  but, 
notwithstanding  the  procedure  prescribed  by 
the  laws  of  the  state,  the  enforcement  in  the 
federal  courts  can  be  by  suit  in  equity  only 
where  there  is  not  a  plain,  adequate,  and 
complete  remedy  at  law,  according  to  the  dis- 
tinction between  actions  at  law  and  suits  in 
equity  prevailing  in  those  courts.    U.  S.  Min- 


ing Co.  V,  Lawson,  (C.  C.  A.  1904)  134  Fed. 
769  (citing  the  earlier  decisions). 

The  adequacy  or  inadequacy  of  a  remedy  at 
law  for  the  protection  of  the  rights  of  one  en- 
titled upon  any  ground  to  invoke  the  powers 
of  a  federal  court  is  not  to  be  conclusively 
determined  by  the  statutes  of  the  particular 
state  in  which  suit  may  be  brought.  One 
who  is  entitled  to  sue  in  the  federal  Circuit 
Court  may  invoke  its  jurisdiction  in  equity 
whenever  the  established  principles  and  ruk« 
of  equity  permit  such  a  suit  in  that  court; 
and  he  cannot  be  deprived  of  that  right  by 
reason  of  his  being  allowed  to  sue  at  law  in 
a  state  court  on  the  same  cause  of  action.  It 
is  true  that  an  enlargement  of  equitable 
rights  arising  from  the  statutes  of  a  state 
may  be  administered  by  the  Circuit  Courts 
of  the  United  States  (citing  authorities). 
But  if  the  case  in  its  essence  is  one  cog- 
nizable in  equity,  the  plaintiff  —  the  required 
value  being  in  dispute  —  may  invoke  tbe 
equity  powers  of  the  proper  Circuit  Court  of 
the  United  States  whenever  jurisdiction  at- 
taches by  reason  of  diverse  citizenship  or 
upon  any  other  ground  of  federal  jurisdiction. 
A  party  by  going  into  a  national  court  does 
not  lose  any  right  or  appropriate  remedy  of 
which  he  might  have  availed  himself  in  the 
state  courts  of  the  same  locality;  the  wise 
policy  of  the  Constitution  gives  him  a  choice 
of  tribunals  (citing  authorities).  So  when> 
ever  a  citizen  of  a  state  can  go  into  the  courts 
of  a  state  to  defend  his  property  against  the 
illegal  acts  of  its  officers,  a  citizen  of  another 
state  may  invoke  the  jurisdiction  of  the  fed- 
eral courts  to  maintain  a  like  defense.  A 
state  cannot  tie  up  a  citizen  of  another  state, 
having  property  rights  within  its  territory 
invaded  by  unauthorized  acts  of  its  own  offi- 
cers, to  suits  for  redress  in  its  own  courts. 
Colorado  Eastern  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  (C.  C.  A.  1906)   141  Fed.  898. 

Where  the  procedure  and  relief  provided  by 
a  state  statute  are  essentially  equitable,  and 
such  relief  is  impossible  of  attainment  in  any 
action  at  law,  not  owing  to  the  existence  of 
any  accidental  or  abnormal  obstacles  or  diflS- 
culties,  but  by  reason  of  the  essential  nature 
of  such  action  and  legal  process,  a  case  for 
purely  equitable  cognizance  under  the  statute 
is  presented.  Jones  v.  Mutual  Fidelity  Co., 
(1903)   123  Fed.  508. 

All  actions  which  seek  to  recover  specific 
property,  real  or  personal,  with  or  without 
damages  for  its  detention,  or  a  money  judg- 
ment for  breach  of  a  simple  contract,  or  as 
damages  for  injury  to  person  or  property,  are 
legal  actions,  and  can  be  brought  in  the  fed- 
eral courts  only  on  their  law  side.  Demands 
of  this  kind  do  not  lose  their  character  as 
claims  cognizable  in  the  courts  of  the  United 
States  only  on  their  law  side,  because  in  some 
state  courts,  by  virtue  of  state  legislation, 
equitable  relief  in  aid  of  the  demand  at  law 
may  be  sought  in  the  same  action.  Such 
blending  of  remedies  is  not  permissible  in 
the  courts  of  the  United  States.  Norton  v, 
Colusa  Parrot  Min.,  etc.,  Co.,  (1908)  167 
Fed.  205;  South  Penn  Oil  Co.  r.  Miller,  (0. 
C.  A.  1909)   175  Fed.  729. 

Since  state  legislation  cannot  enlarge  tbe 
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juriBdiction  of  the  federal  courtfl  in  equity, 
such  legislation,  if  conflicting  with  the  dis- 
tinction observed  in  federal  courts  between 
law  and  equity,  is  unenforceable.  Kansas 
City  Southern  R.  Co.  v.  Quigley,  (1910)  181 
Fed.  190. 

A  state  statute  cannot  confer  on  a  federal 
court  jurisdiction  of  a  suit  in  equity  to  quiet 
title  to  real  estate  of  which  the  defendant  is 
in  possession.  Giberson  v.  Cook,  (1903)  124 
Fed.  986;  Union  Pac.  R.  O).  v,  Cunningham, 
(1909)   173  Fed.  93. 

Time  to  object.  —  In  a  suit  in  equity  in  a 
federal  court,  the  objection  that  plaintiff  has 
an  adequate  remedy  at  law  is  jurisdictional, 
and  may  be  made  at  any  stage  of  the  case. 
Kane  r.  Luckman,  (1904)  131  Fed.  609. 

The  defense  of  adequate  remedy  at  law  is 
one  of  substance  in  the  national  courts  affect- 
ing the  jurisdiction,  and  may  therefore  be 
raised  at  any  stage  of  the  proceedings,  either 
by  the  parties,  or  the  court  of  its  own  voli- 
tion. Marthinson  v.  King,  (C.  C.  A.  1906) 
150  Fed.  49. 

Wahrer  of  objection  to  equit:  jurisdiction. 
—  This  section  secures  a  privilege  personal  to 
the  defendant,  which  he  may  waive.  War- 
math  t\  CDaniel,  (C.  C.  A.  1908)  159  Fed. 
87. 

The  objection  that  complainant  had  an 
adequate  remedy  at  law  does  not  —  when  not 
made  until  the  hearing  —  require  the  difl- 
miasal  of  a  cause  the  subject-matter  of  which 
is  within  the  jurisdiction  of  a  court  of  equity. 
Southern  Pac.  R.  Co.  t\  U.  S.,  (1906)  200  U. 
8.  341,  26  S.  Ct.  296,  50  U.  S.  (L.  ed.)   507. 

Concurrent  jurisdiction.  —  An/  exception  to 
the  general  rule  that  a  suit  in  equity  cannot 
he  maintained  iji  a  federal  court  where  there 
is  a  plain,  adequate,  and  complete  remedy  at 
law,  exists  in  the  case  of  an  executory  con- 
tract for  the  sale  of  real  estate,  where  the 
vendor  has  an  election  of  remedies,  and  may 
maintain  a  suit  in  equity  to  enforce  the  obli- 
gation of  the  purchaser  to  pay  the  purchase 


money,  whenever  the  latter  could  maintain 
such  a  suit  to  compel  a  conveyance.  Nelson 
V.  Husted,  (1910)   182  Fed.  921. 

If  the  remedies  at  law  and  in  equity  are 
concurrent  the  plaintifT  may  choose  which  he 
will  pursue.  Griesa  r.  New  York  Mut.  L. 
Ins.  Co.,  (C.  C.  A.  1909)   169  Fed.  514. 

It  was  not  intended  to  restrict  the  ancient 
jurisdiction  of  courts  of  equity,  or  to  pro- 
hibit their  exercise  of  a  concurrent  jurisdic- 
tion with  courts  of  law  in  cases  where  such 
concurrent  jurisdiction  has  been  previously 
upheld.    U.  S.  r.  Leslie,  (1909)  167  Fed.  673. 

Right  to  jury  trial.  —  The  main  purpose  of 
this  section  was  to  emphasize  the  necessity 
for  preserving  to  litigants  in  courts  of  the 
United  States  the  right  to  trial  by  jury  se- 
cured by  the  Seventh  Amendment  in  suits  at 
common  law,  and  that,  where  a  state  statute 
grants  to  litigants  in  its  courts  an  equitable 
remedy  which  does  not  impinge  on  their  right 
to  a  trial  by  jury  at  common  law,  courts  of 
the  United  States,  sitting  in  the  state  as 
courts  of  equity,  may  grant  the  same  statu- 
tory relief  as  that  afforded  in  the  state  tri- 
bunals. In  such  cases,  where  the  right  of 
trial  is  not  interfered  with,  the  equitable 
remedy  afforded  by  the  statute  of  the  state 
is  usually  so  much  more  complete  than  the 
old  remedies  that  the  language  of  section  723 
interposes  no  obstacle  to  equitable  jurisdic- 
tion in  the  federal  courts.  Ames  Realty  Co. 
r.  Big  Indian  Min.  Co.,  (1906)  146  Fed.  175. 

Wa*itJcr. — The  right  to  a  trial  by  jury 
when  there  is  a  suitable  remedy  at  law  is 
confirmed  by  this  section.  But  that  right  is 
one  which  the  defendant  may  waive;  and  he 
does  waive  it  if  he  answers  to  the  merits 
without  claiming  it.  This,  of  course,  does 
not  preclude  the  court  from  raising  the  ob- 
jection if  the  case  made  by  the  bill  is  plainly 
unsuitable  for  the  exercise  of  the  jurisdiction 
of  a  court  of  equity.  Toledo  Computing  Scale 
Co.  r.  Computing  Scale  Co.,  (C.  C.  A.  1906) 
142  Fed.  919. 


Vol.  IV,  p.  534,  sec.  725. 

Purpose  of  this  section.  — In  Ex  p,  Me- 
Leod.  (1903)  120  Fed.  130,  it  was  said:  "  It 
is  to  be  borne  in  mind  that  this  section  of  the 
Revised  Statutes  was  induced  by  the  ac- 
quittal of  District  Judge  Peck,  who  was  im- 
peached for  imprisoning  an  attorney  for  a 
criticism  of  one  of  his  decisions,  after  the 
case  had  ended  in  his  court.  The  acquittal 
was  largely  due  to  the  consideration  that  the 
common  law  authorized  the  judge  to  treat 
such  criticism  as  a  contempt  of  court,  and 
that  there  was  not  sufficient  evidence  in  other 
respects  to  show  that  the  judge  had  acted  cor- 
ruptly or  maliciously.  Public  opinion,  which 
had  not  forgotten  the  passions  aroused  by 
the  alien  and  sedition  laws,  and  the  partisan- 
ship of  judges  in  their  enforcement,  looked 
upon  the  act  of  Judge  Peck  as  an  attempt  of 
the  judiciary  to  revive  the  principles  of  these 
obnoxious  laws,  and  to  assert  common-law 
powers  which  were  inconsistent  with  our  Con- 
stitution and  institutions.  Congress  intended 
by  this  statute  to  put  an  end  to  the  power  of 


any  federal  court  to  prevent,  by  punishment 
as  for  contempt,  criticism  of  judicial  acts  or 
decisions,  or  even  mere  libels  on  individuals 
concerned  in  the  administration  of  justice. 
The  statute  was  drawn  by  Mr.  Buchanan,  one 
of  the  managers  of  the  impeachment,  who 
afterwards  became  President.  It  is  doubtful, 
to  say  the  least  of  it,  whether  any  of  the 
eminent  lawyers  in  the  dlongress  which 
adopted  this  provision,  taken  from  a  similar 
statute  in  Pennsylvania,  had  in  mind  any- 
thing more  than  to  prevent  the  punishment, 
as  for  a  contempt,  of  exercises  of  the  right 
of  free  speech  and  liberty  of  the  press  in 
criticising  and  denouncing  judicial  acts.  It 
is  questionable,  to  say  the  least  of  it,  whether 
Congress  intended  to  take  away  from  the 
courts  the  existing  common- law  power  to 
punish,  as  for  a  contempt,  improper  efforts, 
in  the  guise  of  published  statements  or  com- 
ments, pending  the  trial  of  a  particular  case, 
to  secure  judgment  therein,  in  obedience  to 
the   dictates  of  passion  or   prejudice,  or  to 
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thrust  other  ulterior  consideraMons  before 
the  tribunal,  against  which  justice  and  the 
law  seeks  to  guard  judge  and  jury  in  the  trial 
and  decision  of  causes." 

What  constitutes  contempt  —  CoMempi  hy 
juror.  —  A  grand  jury  is  only  impaneled  to 
make  preliminary  investigations  of  those 
things  committed  to  its  charge.  These  in- 
vestigations require,  in  ordinary  practice,  but 
a  few  days  each  term  to  complete.  The  mem- 
bers are  then  discharged,  and  by  the  terms 
of  section  812,  Rev.  Stat.,  as  modified  by  Act 
June  30,  1879,  ch.  62,  sec.  2,  21  Stat.  L  43, 
a  juror  who  has  tlms  served  a  term  should 
not  be  allowed  to  serve  again  until  after  the 
lapse  of  one  year.  But  if  the  oath  should  be 
held  to  require  perpetual  secrecy  on  the  part 
of  such  juror,  and  even  if  he  might  subject 
himself  to  prosecution  for  perjury  because  of 
its  violation,  he  is  nevertheless  shielded  from 
the  power  of  the  court  to  attach  him  for  con- 
tempt so  soon  as  the  court  has  discharged 
him  from  further  service.  Atwell  v.  U.  S., 
(C.  C.  A.  1908)   162  Fed.  97. 

Contempt  by  witnesses.  —  By  the  very 
terms  of  the  Act  a  witness  duly  subpoenaed 
may  be  punished  for  contempt  in  refusing  to 
obey  its  commands.  U.  S.  v.  Tom  Wah, 
(1908)  160  Fed.  207,  affirmed  (C.  C.  A.)  163 
Fed.  1008. 

Violation  of  injunction.  —  A  proceeding 
against  members  of  labor  unions  to  punish 
them  for  contempt  for  prosecuting  a  criminal 
conspiracy  to  violate  an  injunction,  granted 
by  the  court  in  a  civil  suit,  restraining  them 
from  interfering  with  the  business  or  em- 
ployees of  the  complainant  therein,  is  a  crim- 
inal proceeding  within  the  meaning  of  R.  S. 
sec.  860,  which  provides  that  no  discovery  or 
evidence  obtained  from  a  party  or  witness  by 
means  of  a  judicial  proceeding  shall  be  given 
in  evidence  or  in  any  manner  used  against 
him  in  any  court  of  the  United  States  in  any 
criminal  proceeding.  Hammond  Lumber  Co. 
V.  Sailors'  Union  of  the  Pacific,  (1909)  167 
Fed.  809. 

Disobeijing  order  for  stay  of  proceedings.  — 
The  sheriff  and  night  jailer  in  charge  of  a 
prisoner  under  sentence  of  death  in  a  state 
court  are  chargeable  with  contempt  of  the 
mandate  of  the  Supreme  Court  of  the  United 
States  staying  all  proceedings  'pending  an 
appeal  from  an  order  of  a  federal  Circuit 
Court  denying  relief  by  habeas  corpus,  where 
such  ofiicials  made  no  preparation  to  prevent 
the  murder  of  the  prisoner  by  a  mob,  actuated 
by  the  intent  to  prevent  the  delay  attendant 
upon  such  appeal,  although  such  action  was 
reasonably  to  be  anticipated,  and  made  no 
effort  to  resist  the  mob,  to  save  the  prisoner, 
or  to  identify  the  participants  in  the  crime. 
V.  8.  r.  Shipp,  (1909)  214  U.  S.  386,  29  S. 
Ct.  637,  53  U.  S.  (L.  ed.)   1041. 

Lack  of  jurisdiction  in  the  federal  Circuit 
Court  of  a  petition  for  habeas  corpus,  or  in 
the  Supreme  Court  of  the  appeal  from  the 
order  denying  the  writ,  does  not  enable  per- 
sons to  disregard,  without  liability  to  process 
for  contempt,  the  order  of  the  Supreme  Court 
that  "  all  proceedings  against  the  appellant 
be  stayed,  and  the  custody  of  said  appellant 
be  retained  pending  this  appeal,"  since  that 


court  necessarily  has  jurisdiction  to  decide 
whether  the  case  is  properly  before  it.  U.  S. 
V.  Shipp,  (1906)  203  U.  S.  663,  27  S.  Ct.  165, 
51  U.  S.   (L.  ed.)   319. 

Participants  in  the  murder  of  a  prisoner 
under  sentence  of  death  in  a  state  court,  after 
an  appeal  to  the  Supreme  Court  of  the  United 
States  from  an  order  of  a  federal  Circuit 
Court  denying  relief  by  habeas  corpus  has 
been  allowed  and  the  proceedings  stayed, 
are  guilty  of  contempt  of  the  Supreme  Court, 
where  their  crime  was  actuated  by  the  tntent 
to  prevent  the  delay  attendant  upon  siieh  ap- 
peal. U.  S.  V.  Shipp,  (1909>  214  U.  S.  386, 
29  S.  Ct.  637,  53  U.  S.  (L.  ed.)  1041. 

Bankruptcy.  —  Contempts  in  bankruptcy 
proceedings  have  been  considered  under  sec- 
tion 41  of  the  Bankruptcy  Act.  See  rnnte,  the 
title  Bankruptcy,  p.  589  of  this  Supplement. 

The  words  "  so  near  thereto."  —  The  inher- 
ent power  of  the  court  to  punish  for  contempt 
is  based  upon  the  theory  that  it  is  essential 
that  the  court  should  possess  ample  authority 
to  secure  the  free  and  unobstructed  exercise 
of  its  functions  in  the  enforcement  of  the 
law.  Therefore  it  is  only  such  acts  as  tend 
to  interfere  with  the  orderly  proceedings  of 
the  court  or  with  the  due  administration  of 
justice  that  can  be  properly  punished  as  a 
contempt  of  court.  Words  written  or  spoken 
at  a  place  other  than  where  the  court  is  held, 
and  not  so  near  thereto  as  to  interfere  with 
the  proceeding  of  the  court,  do  not  render  the 
author  liable.  Any  loud  noise  or  other  dis- 
turbance in  the  presence  of  the  court,  or  in 
the  street  or  other  place  so  near  thereto  as 
to  interfere  with  the  orderly  proceedings  of 
the  court,  would  undoubtedly  tend  to  ob- 
struct the  administration  of  justice,  and  un- 
der such  circumstances  the  court  is  empow- 
ered to  summarily  punish  for  contempt.  That 
newspapers  sometimes  engage  in  unwarranted 
criticism  of  the  courts  cannot  be  denied.  In 
some  instances  they  construe  the  liberty  of 
the  press  as  a  license  to  authorize  them  to 
engage  in  a  wholesale  abuse  of  the  court;  but 
these  instances  are  rare,  and  do  not  warrant 
a  departure  from  the  well-settled  principles 
of  the  law  as  declared  by  Congress  and  con- 
strued by  the  courts.  If  judges  charged  with 
the  administration  of  the  law  are  not  to  be 
criticised  on  account  of  their  official  conduct, 
the  liberty  of  the  press  is  abridged,  and  the 
rights  of  individuals  imperiled.  While  all 
citizens  should  entertain  due  respect  for  the 
courts  of  the  land,  it  does  not  follow  that 
editors  and  public  speakers  are  to  refrain 
from  legitimate  criticism  of  the  acts  of  any 
tribunal.  Such  criticism  should  be  invite<l 
by  public  officials,  in  order  that  the  people 
may  fully  understand  what  is  being  done  by 
those  who  are  acting  as  their  agents  in  the 
administration  of  the  law.  Cuyler  v.  At- 
lantic, etc.,  R.  Co.,  (1904)   131  Fed.  95. 

A  direct  attempt  by  a  person  to  bribe  or 
persuade  a  witness  to  testify  contrary  to  the 
truth  in  a  cause  pending  and  then  on  trial, 
or  to  influence  the  jury  or  any  member  there- 
of to  find  a  verdict  in  favor  of  one  party  or 
the  other,  made  on  the  street  in  the  immedi- 
ate vicinity  of  the  court,  constitutes  a  direct 
contempt,  and  the  mere  denial  of  the  charge 
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by  the  accused  finder  oath  id  not  suffieien'l 
to  exonerate  him,  hut  the  inatter  shoiild  he 
heard  and  determined  upon  all  the  testimony 
produced.  U.  S.  t?.  Carroll,  ( 190©^  147  Fed. 
947. 

But  a  bare  atteni^ty  without  soceesS)  to 
iiHhiee  a  third  person  to  do  what  he  could  to 
influence  jurors  in  a  pending  case  in  a  fed- 
eral court,  does  not  obstruct  the  administra- 
tion of  justice  so  as  to  constitute  a  contempt 
under  the  rule  that,  to  constitute  such  con- 
tempt, the  act  done  by  the  accused  must 
naturally  and  directly  tend  to  such  obstruc- 
tion.   U.  S.  tJ.  Carroll,  (1906)   147  Fed.  947. 

Neither  the  taking  of  a  deposition  to  be 
used  in  a  federal  court  in  another  state,  in 
pursuance  of  a  conspiracy  to  impose  upon  the 
court,  nor  the  filing  and  publication  of  sltch 
deposition,  is  a  misbehaviot  in  the  ptesenee 
of  the  court,  or  so  near  thereto  as  to  ofo- 
Stnfet  the  Administration  of  justice,  punish- 
ilble  a»  %,  contempt  under  this  section ;  but  \a 
comstitute  such  contempt  the  deposition  must 
have  been  used  or  o'ffered  in  evidence.  Doni- 
phan r.  Lehman^  (1902)    179  Fed.  173. 

Limitation  of  power.  —  This  section  is  in 
the  nature  of  a  limitation  of  the  power  of  the 
court  to  punish  for  contempt.  Cuyler  r.  At- 
lantie^  etc.,  R.  Co.,  (1904)   131  Fed.  95. 

While  courts  are  vested  by  common  law 
with  inherent  powers  to  protect  themselves 
and  enfdrce  tlieir  mandates,  there  can  be  no 
question  that  this  power  may  be  limited  by 
legislative  authority,  and  it  cannot  be  fur- 
ther questioned  that  this  section  has  limited 
each  power  in  federal  courts  to  a  greater  ex- 
tent than  it  has  been  limited  by  any  other 
government  where  the  common  law  prevails. 
While  this  is  true,  it  must  be  conceded  by  all 
that  this  power  cannot  be  absolutely  de- 
stroyed. Atwell  f.  U.  S.,  (C.  C.  A.  1908)  162 
Fed.  97. 

In  U.  S.  t;.  Zavelo,  (1910)  177  Fed.  536,  it 
Was  said  that  this  section  limits  the  juris- 
diction of  the  federal  court  to  punish  for 
contempt  to  three  classes  of  cases :  ( 1 )  Mis- 
behavior of  any  person  In  the  presence  of  the 
court  or  so  n«ar  thereto  as  to  obstruct  the 
sdministration  of  justice;  (2)  misbehavior 
of  officers  of  the  court  in  their  official  trans- 
actions; and  (3)  disobedience  or  resistance 
to  any  lawful  writ,  process,  order,  rule,  de- 
cree, or  command  of  the  court  by  any  person. 

A  federal  court  is  without  power  to  punish 
for  contempt  a  person  not  an  officer  of  the 
court,  nor  a  suitor  therein,  on  a  rule  which 
charges  him  only  with  using  or  attempting  to 
use  its  process  to  obstruct  the  administration 
of  justice  in  a  state  court.  In  re  Riggsbee, 
(1907)  151  Fed.  701. 

Determination.  —  Accusations  of  contempt 
where  of  criminal  Import  must  be  supported 
by  evidence  sufficient  to  convince  the  mind  of 
the  trier  beyond  a  reasonable  doubt  of  the 
actual  guilt  of  the  accused,  and  to  establish 
every  element  of  the  ofitense  including  the 
criminal  intent.  U.  S.  t?.  Carroll,  (1906)  147 
Fed.  947. 

Methods  of  proceduze.  —  A  proceeding  in 
equity  for  civil  contempt  consisting  in  doing 
that  which  was  forbidden  by  an  injunction, 
where  the  only  remedial  relief  possible  was  a 


fine  payable  to  the  complainant,  must  be 
dismissed  without  prejudice  to  the  power 
and  right  of  the  court  granting  the  injunc- 
tion to  punish  \ot  contempt  by  proper  pro^ 
oeedings,  where  there  has  been  a  complete 
settlement  between  the  parties  of  all  the  mat- 
ters involve<i  in  the  original  equity  cause. 
Gompers  v,  Bucks  Stove,  etc.,  Co.,  (1911)  221 
U.  S.  418,  31  S.  Ct.  492,  56  U.  S.  (L.  ed.) 
797. 

An  affidavit  for  a  warrant  of  arrest  for 
contempt  of  court  in  disobeying  an  injimc- 
tive  order  against  interfering  with  work  by 
lawless  acts  of  intimidation  need  not  t>e 
Vkade  by  a  party  to  the  injunction  suit,  but 
by  any  one  knowing  the  facts;  the  acts  for- 
bidden being  themselves  offenses.  Castner  r. 
Pocahontas  Collieries  Co.,  (1902)  117  Fed. 
184. 

Contempt  of  a  federal  court  is  an  offense, 
within  R.  S.  sec.  1014,  which,  with  Act 
May  28,  1896,  29  Stat.  L.  184,  authorizes  a 
United  States  commissioner  to  arrest,  im- 
prison, or  bail  for  an  offense  against  the 
United  States.  Castner  r.  Pocahontas  Col- 
lieries Co.,  (1902)   117  Fed.  184. 

Punishment.  —  The  power  of  the  national 
courts  to  enforce  obedience,  and  to  punish 
disobedience,  of  their  orders,  is  not  derived 
from  this  section,  but  from  the  grant  to  them 
of  all  the  judicial  power  of  the  nation  by  sec- 
tion 1  of  article  3  of  the  Constitution,  which 
declares  that  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court 
and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish. 
The  grant  of  the  judicial  power  of  the  United 
States  to  these  courts  ca?  vi  termini  vested 
them  with  authority  to  enforce  obedience  to 
their  orders  and  to  punish  disobedience  and 
contempt  of  their  authority  by  fine  and  im- 
prisonment, because  this  authority  is  an  at- 
tribute of  judicial  power  as  inherent  and  in- 
dispensable as  a  judge.  The  power  to  punish 
for  contempts  is  inherent  in  all  courts.  Its 
existence  is  essential  to  the  preservation  of 
order  in  judicial  proceedings  and  to  the  en- 
forcement of  the  judgments,  orders,  and  writs 
of  the  courts  and  consequently  to  the  due 
administration  of  justice.  The  moment  the 
courts  of  the  United  States  were  called  into 
existence  and  invested  with  jurisdiction  over 
any  subject,  they  became  possessed  of  this 
power.  In  re  Nevitt,  (C.  C.  A.  1902)  117 
Fed.  448. 

A  decree  adjudging  each  defendant  guilty 
of  the  independent  acts  set  out  in  separate 
paragraphs  of  a  petition  charging  them  with 
contempt  of  an  injunction  order,  and  consoli- 
dating sentence  without  indicating  how  much 
of  the  punishment  was  imposed  for  the  dis- 
obedience in  any  particular  instance,  should 
be  reversed  if  it  appears  that  the  defendants 
have  been  sentenced  on  any  charge  which,  in 
law  or  in  fact,  does  not  constitute  a  dis- 
obedience of  the  injunction.  (3ompers  v. 
Bucks  Stove,  etc.,  Co..  (1911)  221  U.  S.  418, 
31  S.  Ct.  492,  65  U.  S.  (L.  ed.)  797. 

A  punitive  sentence  appropriate  only  to  a 
proceeding  at  law  for  criminal  contempt, 
where  the  contempt  consisted  in  doing  that 
which  had  been  prohibited  by  an  injunction, 
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cannot  properly  be  imposed  in  contempt  pro- 
ceedings which  are  instituted,  entitled,  tried, 
and,  up  to  the  moment  of  sentence,  treated, 
as  a  part  of  the  original  cause  in  equity. 
Qompers  v.  Bucks  Stove,  etc.,  Co.,  (1911)  221 
U.  S.  418,  31  S.  Ct.  492,  55  U.  S.  (L.  ed.)  797. 

Review.  —  Writ  of  error,  and  not  appeal,  is 
the  proper  mode  of  reviewing  a  judgment  or 
order  of  a  federal  court  finding  a  person  not 
a  party  to  the  suit  guilty  of  contempt  in  vio- 
lating a  restraining  order  of  that  court,  and 
imposing  a  fine  therefor.  Bessette  r.  W.  B. 
Conkey  Co.,  (1903)  194  U.  S.  324,  24  S.  Ct. 
666,  48  U.  S.  (L.  ed.)  997. 

The  Ciitsuit  Court  of  Appeals  cannot,  in 
advance  of  the  final  decree  in  the  suit,  review 
an  order  of  a  federal  Circuit  Court  which  ad- 
judges the  defendants  in  such  suit  guilty  of 
contempt  in  disobeying  an  order  for  the  pro- 
duction of  certain  books  and  papers  for  in- 
spection for  the  benefit  of  the  plaintiff,  and 
imposes  a  fine  or  imprisonment  in  the  event 
of  failure  to  produce  such  books  or  papers 
by  a  specified  date,  since  this  is  not  a  final 
order  rendered  in  a  proceeding  criminal  in 


its  nature,  and  as  such  within  the  appellate 
jurisdiction  of  the  Circuit  Court  of  Appeals, 
under  the  Act  of  March  3,  1891  (26  Stat.  L. 
828,  ch.  517),  sec.  6,  but  was  intended  to 
secure  the  rights  of  the  party  to  the  suit  for 
whose  benefit  the  original  order  was  made. 
Doyle  t*.  London  Guarantee,  etc.,  Qo,,  (1906) 
204  U.  S.  599,  27  S.  Ct.  313,  51  U.  S.  (L.  ed.) 
641. 

The  judgment  or  order  of  a  federal  Circuit 
Court,  finding  a  person  not  a  party  to  the 
suit  guilty  of  contempt  in  violating  a  re- 
straining order  of  that  court,  and  imposing 
a  foL^  therefor,  is  reviewable  in  the  appro- 
priate Circuit  Court  of  Appeals,  under  the 
Act  of  March  3,  1891,  26  Stat.  L.  826,  ch. 
517,  sec.  6,  giving  that  court  appellate  juris- 
diction of  final  decisions  in  all  cases  other 
than  those  specified  in  section  6,  which  pro- 
vides for  a  direct  review  in  the  Supreme 
Court,  and  limits  such  review  in  criminal 
proceedings  to  convictions  of  capital  and 
otherwise  infamous  crimes.  Bessette  9.  W. 
B.  Conkey  Co.,  (1903)  194  U.  S.  324,  24  S. 
Ct.  665,  48  U.  S.  (L.  ed.)  997. 


Vol.  iV,  p.  549,  sec.  726. 

Power  to  grant  new  trials.  —  Under  this 
section  federal  courts  have  power  to  grant 
new  trials  for  reasons  for  which  new  trials 
have  been  usually  granted  in  the  courts  of 
law,  or,  in  the  language  of  the  Seventh 
Amendment  to  the  Constitution  of  the  United 
States,  "no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the 
United  States,  than  according  to  the  rules 
of  the  common  law."    The  action  of  the  court 


is  not  reviewable.  New  trials  at  law  are 
granted  when  the  trial  court  erred  in  stating 
the  law.  or  when  the  verdict  of  the  jury  has 
no  evidence  to  sustain  it,  or  when  the  great 
preponderance  of  the  evidence  is  against  the 
verdict,  or  when  the  verdict  is  due  to  pas- 
sion, prejudice,  or  partisan  feeling.  Pringle 
t?.  Guild,  (1903)  119  Fed.  962.  See  also  Mur- 
hard  Estate  Co.  v,  Portland,  etc.,  R.  Co.,  (C. 
C.  A.  1908)   163  Fed.  194. 


Vol.  IV,  p.  552,  sec.  737. 

Nonjoinder.  —  This  section  is  but  a  legis- 
lative affirmation  of  the  rule  previously  es- 
tablished by  the  Supreme  Court  that  the  non- 
joinder of  persons  who  are  not  inhabitants 
of  the  district,  but  are  mere  formal  parties  or 
even  necessary  parties  whose  interests  are 
separable  from  those  before  the  court,  will 
not  prevent  the  court  from  proceeding  to  final 
trial  and  adjudication,  as  between  the  parties 
before  it,  when  it  can  proceed  to  a  decree 
and  do  complete  and  final  justice  without 
affecting  the  rights  of  others.  Minnesota  t?. 
Northern  Securities  Co.,  (1902)  184  U.  S. 
199,  22  S.  Ct.  308,  46  U.  S.  (L.  ed.)  499. 
But,  notwithstanding  this  statute  and  the 
rule,  the  court  cannot  proceed  without  the 
presence  of  indispensable  parties.  It  can 
make  no  decree  affecting  the  rights  of  an  ab- 
sent person,  and  can  make  no  decree  between 
the  parties  before  it,  which  so  far  involves  or 
depends  upon  the  rights  of  an  absent  person 
that  complete  and  final  justice  cannot  be 
done  between  the  parties  to  the  suit  without 
affecting  those  rights.  Shields  v,  Barrow, 
(1854)  17  How.  140.  16  U.  S.  (L.  ed.)  168. 
This  is  not  because  the  court  may  not  have 
jurisdiction,  but  on  the  broader  ground  that 
no  court  can  adjudicate  directly  upon  the 
rights  of  a  person  without  his  being  either 


actively  or  constructively  before  it.  Nor 
should  it  make  a  decree  which  leaves  the  con- 
troversy in  such  a  condition  that  the  final 
determination  may  be  wholly  inconsistent 
with  equity  and  good  conscience.  McAulay 
t?.  Moody,  (1911)  185  Fed.  144.    . 

A  nonresident  heir  cannot  be  regarded  as 
such  an  indispensable  party  defendant  that 
his  absence  will  defeat  the  jurisdiction  of  a 
federal  court  of  chancery  over  a  suit  brought 
by  an  heir  against  the  executor  and  other 
heirs,  to  determine  her  interest  in  an  alleged 
lapsed  legacy  and  the  consequent  increase  in 
the  residuary  estate,  in  view  of  the  provisions 
of  this  section  and  of  equity  rule  47.  Water- 
man r.  Canal-Louisiana  Bank,  etc.,  Co., 
(1909)  215  U.  S.  33,  30  S.  Ct.  10,  64  U.  S. 
(L.  ed.)   80. 

The  general  rule  as  to  parties  in  chancery 
is  that  all  ought  to  be  made  parties  who  are 
interested  in  the  controversy,  in  order  that 
there  may  be  an  end  of  litigation.  But  there 
are  qualifications  of  this  rule  arising  out  of 
public  policy  and  the  necessities  of  particu- 
lar cases.  The  true  distinction  appears  to 
be  as  follows:  First,^when  a  person  will  be 
directly  affected  by  a*  decree,  he  is  an  indis- 
pensable party,  unless  the  parties  are  too 
numerous   to   be   brought  before  the   ooart» 
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when  the  case  is  subject  to  a  special  rule. 
Secondly,  where  a  person  is  interested  in  the 
controversy,  but  will  not  be  directly  affected 
by  a  decree  made  in  his  absence,  he  is  not  an 
indispensable  party,  but  he  should  be  made 
a  party,  if  possible,  and  the  court  will  not 
proceed  to  a  decree  without  him,  if  he  can  be 
reached.  Thirdly,  where  he  is  not  inter- 
ested in  the  controversy  between  the  immedi- 
ate litigants,  but  has  an  interest  in  the  sub- 
ject-matter, which  may  be  conveniently  set- 
tled in  the  suit,  and  thereby  prevent  further 
litigation,  he  may  be  a  party  or  not,  at  the 
option  of  the  complainant.    Slater  Trust  Go. 


r.  Randolph-Macon  Coal  Co.,  (1908)  166  Fed. 
171. 

This  section  has  been  cited  in  Edwards  t?. 
Mercantile  Trust  Co.,  (1903)  124  Fed.  381; 
Bay  State  Gas  Co.  f.  Rogers,  (1906)  147 
Fed.  560;  Rogers  t?.  Penobscot  Min.  Co.,  (C. 
C.  A.  1907)  164  Fed.  616;  Farmers*  Bank  v, 
Wright,  (1908)  158  Fed.  841;  Kuchler  v. 
Greene,  (1908)  163  Fed.  91;  (VNeil  r.  Wol- 
cott  Min.  Co.,  (C.  C.  A.  1909)  174  Fed.  527; 
Lawrence  r.  Southern  Pac.  Co.,  (1910)  180 
Fed.  822 ;  Lewis  Blind  Stitch  Co.  v.  Arbetter 
Felling  Mach.  Co.,  (1910)  181  Fed.  974. 


Vol.  IV,  p.  554,  sec.  740. 

Thia  section  has  been  re-enacted  in  section 
52  of  the  Judicial  Code,  ante,  p.  153  of  this 
Supplement. 

Where  suit  must  be  brought.  —  Where  ju- 
risdiction is  founded  only  on  the  fact  that 
the   action  is  between  citizens   of  different 


states,  suit  may  be  brought  only  in  the  dig* 
trict  of  the  residence  of  either  defendant  or 
plaintiff.  Doscher  i?.  U.  S.  Pipe  Line  Co., 
(1911)  185  Fed.  959.  See  also  John  D.  Park, 
etc.,  Co.  v.  Bruen,  (1904)  133  Fed.  806. 


Vol.  IV,  p.  557,  sec.  1. 

Findings  of  fact.  —  The  rule  is  well  settled 
In  courts  of  admiralty  that  the  decision  of 
the  trial  court,  which  heard  the  witnesses  on 
questions  of  fact,  will  not  be  disturbed  by  an 
appellate  court,  unless  clearly  against  the 
weight  of  evidence.  Perriam  v.  Pacific  Coast 
Co.,  (C.  C.  A.  1904)  13a  Fed.  140;  Coastwise 
Transp.  Co.  v.  Baltimore  Steam  Packet  Co., 
(C.  C.  A.  1906)  148  Fed.  837;  Earn  Line 
Steamship  Co.  v.  Ennis,  (C.  C.  A.  1908)  165 
Fed.  633 ;  Royal  Exch.  Assur.  t.  Graham,  etc., 
Transp.  Co.,  (C.  C.  A.  1908)  166  Fed.  32; 
Reed  r.  Weule,  (C.  C.  A.  1910)  176  Fed.  660; 
The  Bailey  Gatzert,  (C.  C.  A.  1910  (  179 
Fed.  44;  The  J.  G.  Gilchrist,  (C.  C.  A.  1910) 
183  Fed.  105. 

The  finding  of  a  commissioner  appointed 
in  an  admiralty  cause,  on  a  question  of  fact  ' 
depending  largely  on  the  credit  to  be  given 
to  the  various  witnesses  testifying  before 
him,  confirmed  by  the  court,  has  every  rea- 
sonable presumption  in  its  favor;  and  an  ap- 
pellate court  is  not  justified  in  setting  aside 
or  modifying  the  decree  based  thereon,  unless 
there  clearly  appears  to  have  been  error  or 
mistake  in  the  finding  or  the  conclusion 
drawn   therefrom.     CahilPs   Appeal,    (C.   C. 


A.  1903)  124  Fed.  63;  The  North  Star,  (C. 
C.  A.  1907)  161  Fed.  168;  United  Steamship 
Co.  !?.  Haskins,  (C.  C.  A.  1910)  181  Fed.  962. 

Costs.  —  The  awarding  or  withholding  of 
costs  in  admiralty  is  a  matter  in  the  discre- 
tion of  the  court,  which  is  not  subject  to  re- 
view where  that  is  the  sole  question  involved. 
The  Eva  D.  Rose,  (C.  C.  A.  1908)  166  Fed. 
101. 

Appeals  in  admiralty  to  Circuit  Court  of 
Appeals.  —  The  ruling  of  a  court  of  admi- 
ralty disallowing  a  claim  filed  against  the 
proceeds  of  a  vessel  sold  in  a  suit  between 
other  parties  involves  a  separate  issue,  and  is 
not  reviewable  except  on  an  appeal  by  the 
claimant.  Henderson  v.  Kanawha  Dock  Co., 
(C.  C.  A.  1911)  185  Fed.  781,  citing  The 
John  and  Winthrop,  (C.  C.  A.  1910)  182  Fed. 
380. 

Where  the  issues  presented  by  a  libel  and 
cross-libel  and  the  answers  thereto  in  an  ad- 
miralty cause  are  tried  as  a  single  contro- 
versy in  the  District  Court,  the  effect  is  the 
same  as  if  the  two  suits  had  been  formally 
consolidated,  and  an  appeal  from  the  final 
decree  brings  up  all  questions.  The  Colo- 
rado, (C.  C.  A.  1910)  184  Fed.  609. 


Vol.  IV,  p.  560,  sec.  911. 

Application  of  section. — This  section  means 
no  more  than  that  when  a  writ  or  process 
issues  from  a  federal  court  it  must  be  signed 
by  the  clerk,  and  shall  be  authenticated  in 
the  manner  therein  set  out.  It  is  not  an  or- 
dinance to  the  effect  that  no  action  or  pro- 
ceeding in  a  federal  court  shall  be  instituted 
except  by  the  issue  of  process,  signed  by  the 
clerk,  duly  sealed,  etc.  Leas  v.  Merriman, 
(1904)   132  Fed.  510. 

All  writs  and  processes  issuing  from  a  Dis- 
trict Court  when  the  office  of  its  judge  is 


vacant  shall  be  tested  in  the  name  of  its 
clerk.  In  re  Urban,  etc.^  Realty  Title  (IJo., 
(1904)    132  Fed.   140. 

It  has  been  for  many  years  a  settled  prac- 
tice in  the  federal  court  for  this  district, 
after  writ  and  process  has  issued  in  obedi- 
ence to  this  section,  for  the  clerk  to  prepare 
the  requisite  number  of  copies  thereof,  attest- 
ing the  same  as  true  copies  of  the  original 
writ  and  process,  and  to  deliver  them  to  the 
marshal  or  his  deputy  for  service.  The  ofii- 
oer,  having  made  service  of  such  true  and  at- 


1483 


V 


Vol.  IV,  p.  568,  160.  914. 


JUDICIARY. 


Vol.  IV,  p.  638,  BOO.  914. 


within  the  state  are  required  to  follow  by 
this  section.  Fries-Breslin  Co.  t?.  Betgen, 
(1909)  188  Fed.  360,  affirmed  (C.  C.  A.)  176 
Fed.  76;  Baltimore,  etc.,  R.  Co.  v.  McCune, 
(C.  C.  A.  1909)  174  Fed.  991;  Smith  v.  Jones, 
(C.  C.  A.  1910)    181  Fed.  819. 

Maiiner  of  ^ubmittiiig  cases  to  jury.  —  This 
scetion  does  not  require  federal  judges  to 
conform  to  state  regulations  in  the  submis- 
sion of  cases  and  the  control  of  the  delibera- 
tions of  juries;  such  proceedings  being  gov- 
erned by  the  common  law.  Liverpool,  etc., 
Ins.  Co.  V.  N.  &  M.  Friedman  Co.,  (C.  C.  A. 
1904)  133  ted.  713. 

Nor  does  it  apply  to  provisions  requiring 
written  instructions  to  be  taken  by  the  jury 
on  retiriilg,  or  permitting  papers  read  in  evi- 
dence to  be  taken  by  them,  or  requiring  writ- 
ten instructions,  or  forbidding  the  separation 
of  the  jury,  or  requiring  exceptions  to  the 
charge  to  be  made  before  the  jury  retires. 
Knight  V.  Illinois  Cent.  R.  Co.,  (C.  C.  A. 
1910)    180  Fed.  368. 

State  statutes  and  constitutions  forbidditig 
judges,  in  instl-ucting,  to  express  an  ot)inion 
oh  the  facts  do  not  bind  federal  courts. 
Knight  i).  Illinois  Cent.  tl.  Co.,  (C.  C.  A. 
19l0)    180  Fed.  366. 

Verdicts.  —  This  section  applies  to  the  form 
and  effect  of  verdicts.  Knight  v.  Illinois 
Cent.  R.  Co.,  (C.  C.  A.  1910)  180  Fed. 
368. 

Motions  for  new  ttial.  —  This  section  does 
not  apptv  to  motions  for  new  trial.  Knight 
r.  Illinois  Cent.  R.  Co.,  (C.  C.  A.  1910)  180 
Fed.  368. 

Judgments.  —  This  section  apt)lies  to  the 
mode  of  entering  and  recording  judgments, 
including  provisiotis  for  entering  judgments 
against  one  or  more  defendants.  Knight  v. 
Illinois  Cent.  R.  Co.,  (C.  C.  A.  1910)  180 
Fed.  368. 

But  it  applies  only  to  the  Circuit  and  Dis- 
trict Courts;  it  is  not  the  practice  of  the 
federal  appellate  courts  in  actions  at  law  to 
render  judgment  anew  on  affirmance,  but  to 
remand  the  cduse  with  direction  to  the  court 
below  to  proceed  according  to  right  and  jus- 
tice. Egan  V,  Chicago  G.  W.  R.  Co.,  (1908) 
163  Fed.  344. 

Where  the  statutes  of  a  state  authorize  a 
summary  judgment  against  the  sureties  on  an 
appeal  or  supersedeas  bond,  the  Circuit  and 
District  Courts  of  the  United  States  in  that 
state  may  render  such  judgment.  Egan  v. 
Chicago  G.  W.  R.  Co.,  (1908)   163  Fed.  344. 

Vacating  or  modifying  judgments.  —  In 
Virginia,  etc.,  Steel,  etc..  Co.  r.  Harris,  (C. 
C.  A.  1907)  161  Fed.  428,  it  was  held  that 
the  power  conferred  on  judges  by  the  local 
law  to  set  aside  a  judgment  after  the  term 
at  which  it  was  rendered,  and  within  one 
year,  when  rendered  against  a  party  through 
iiis  mistake,  inadverSnce,  surprise,  or  ex- 
cusable neglect,  may  be  exercised  by  a  federal 
court  sitting  in  that  state. 

Proceedings  subsequent  to  judgment. — ^This 
section  applies  to  the  forms  and  niodes  of 
procedure  for  procuring  judgment,  and  not 
to  subsequent  proceedings.  Friedly  v.  Gid- 
(lings,    (1902)    119  Fed.  438. 


Methods  of  review.  —  The  power  and  prac- 
tice of  the  federal  appellate  courts  are  de- 
rived exclusively  from  the  Cohstitution,  the 
Acts  of  Congress,  the  common  laW,  the  an- 
cient English  statutes,  and  the  rules  ahd 
practice  of  the  courts  of  the  United  States, 
and  they  are  neither  controlled  nor  aflfected 
by  the  statutes  of  the  state?  or  the  practice 
of  their  courts.  Franciso  r.  Chicago,  etc.,  R. 
Co.,  (C.  C.  A.  1908)  149  Fed.  354;  Boat- 
men's Bank  r.  Trowor  Bros.  Co.,  (C.  C.  A. 
1910)  181  Fed.  804  (citing  the  earlier  cases). 

This  section  has  no  application  to  the 
practice  or  proceedings  of  appellate  courts  ot- 
to matters  relating  to  bills  of  exceptions, 
motions  for  new  trials,  or  any  other  means 
adopted  to  secure  a  review  of  the  judgments 
or  decrees  of  the  Circuit  or  District  Courts. 
Its  effect  is  limited  to  the  practice  and  pro- 
ceedings in  the  trial  courts  to  secure  their 
judgments.  Francisco  v.  Chicago,  etc.,  R. 
Co.,   (C.  C.  A.  1906)    149  Fed.  354. 

It  has  been  held  that  this  section  is  in- 
applicable to  a  subsequently  created  appel- 
late court  for  a  circuit  comprising  seteral 
states.  Shumaker  v.  Security  L.,  etc.,  Co., 
(C.  C.  A.  1908)  169  Fed.  112. 

EiBceptiims  and  bill  of  ewceptions.  —  In  the 
courts  of  the  United  States  the  proceedings 
preparatory  to  obtaining  a  review  of  their 
rulings,  including  the  questions  of  when  an 
exception  need  be  taken  and  how  motions  and 
rulings,  not  in  themselves  part  of  the  record, 
may  be  made  such,  are  not  regulated  by  state 
statutes,  but  by  the  statutes  of  the  United 
States,  and,  if  they  be  silent,  by  the  common 
law  and  the  practice  prevailing  in  those 
courts.  Ghost  t".  U.  S.,  (C.  C.  A.  1909)  168 
Fed.  841. 

This  section  does  not  apply  to  bills  of  ex- 
ceptions and  proceedings  on  review.  Knight 
V.  Illinois  Cent.  R.  Co.,  (C.  C.  A.  1910)  180 
Fed.  3d8. 

Condemnation  proceedings.  —  A  district  at- 
torney of  the  United  States,  authorized  to 
institute  and  cotldUct  proceedings  to  condemn 
laiid  for  a  public  building  within  a  state,  has 
the  same  power  to  bind  the  United  States  by 
an  agreement  to  submit  the  matter  of  dam- 
ages to  arbitration,  in  accordance  with  a 
provision  of  a  state  statute  applicable  to  such 
actions,  as  the  attorney  for  an  individual  liti- 
gant would  have.  Judson  v.  U.  S.,  (C.  C.  A. 
1903)    l20  Fed.  637. 

In  condemnation  proceedings  uttder  the  Act 
of  Aug.  1,  1888,  ch.  728,  25  Stat.  L.  357  \G  Fed. 
Stat.  Annot.  700,  703],  and  tlie  Act  of  Aujr. 
18,  1890,  ch.  797,  26  Stat.  L.  315,  316  [6  Fed. 
Stat.  Annot.  704],  it  has  been  hold  that  the 
provision  that  the  proceedings  shall  be  prose- 
cuted in  accordance  with  the  laws  of  the  state 
cannot  be  construed  literally  so  as  to  oust 
the  federal  court  of  jurisdiction,  where  the 
state  statute  designates  a  special  tribunal 
for  such  proceedings,  but  only  requires  a  gen- 
eral conformity  to  the  state  practice  as  a 
whole.  U.  S.  1*.  Certain  Land  In  New  Castle, 
(1908)  165  Fed.  783.  See  also  V.  S.  r.  Hono- 
lulu Plantation  Co.,  (C,  0.  A.  1903)  122 
Fed.  581;  U.  S.  V.  Sargent,  (C.  C.  A.  1908) 
162  Fed.  81. 
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V&l   ly,  p.  580,  seo.  916. 


Vol.  IV,  p.  577,  sec.  915. 

Presiimption  of  adoption  of  dtate  statutes. 
—  Circuit  Courts  of  the  United  States  are 
not  governed  by  any  separate  attachment 
law,  but  are  required  to  administer  the  rem- 
edy in  attachment  provided  in  the  laws  of  the 
state  in  which  the  courts  are  held.  Perez  v. 
Fernandez,  (1906)  202  U.  S.  80,  26  S.  Ct. 
561.  50  U.  S.  (L.  ed.)  642. 

The  effect  of  this  section  is  to  make  the 
stnte  statutes  in  that  regard,  laws  of  the 
United  States.  Files  t*.  Davis,  (1902)  118 
Fed.  465. 

Jurisdictional  questions.  —  The  jurisdic- 
tion of  a  federal  Circuit  Court,  as  a  federal 
court,  is  so  involved  as  to  sustain  a  direct 
writ  of  error  from  the  federal  Supreme  Court 
under  the  Act  of  March  3,  1891,  sec.  5,  in  a 
judgment  dismissing  the  suit  on  the  ground 
of  the  invalidity  of  the  attachment  and  gar- 
nishment of  the  property  of  the  nonresident 
defendant,  and  upon  the  lack  of  a  general 
appearance  by  such  defendant.  Davis  t*. 
Cleveland,  etc.,  R.  Co.,  (1910)  217  U.  S.  157, 
30  S.  Ct.  463,  54  U.  S.   (L.  ed.)   708. 

Since  common-law  actions  can  only  be 
brought  in  a  federal  court  in  the  district  in 
which  the  defendant  is  an  inhabitant,  or  in 


which  he  is  found  at  the  time  of  the  serving 
of  the  process,  unless  he  voluntarily  appears, 
ah  action  cannot  be  maintained  by  the 
United  States  against  a  nonresident  in  a  fed- 
eral court  by  attaching  the  defendant's  prop- 
erty Within  the  jurisdiction,  without  personal 
service  of  summons.  U.  S.  r.  Brooke,  (1910) 
184  Fed.  341. 

Motion  to  quash.  —  A  nonresident  defend- 
ant over  whom  personal  jurisdiction  has  not 
been  obtained  may  appear  specially  in  a  suit 
in  a  federal  Circuit  Court  for  the  sole  pur- 
pose of  moving  to  quash  the  service  of  writs 
of  attachment  and  garnishment  upon  its 
property  in  the  district,  on  the  ground  that 
such  property  was  not  subject  to  attachment 
or  garnishment.  Davis  t?.  Cleveland,  etc.,  R. 
Co.,  (1910)  217  U.  S.  157,  30  S.  Ct.  463,  54 
U.  S.  (L.  ed.)   708. 

Attachments  in  equity.  —  This  section  does 
not  embrace  remedies  in  equity  by  an  inde- 
pendent suit  which  may  have  been  given  by 
the  statutes  of  a  state,  but  is  limited  by  the 
phrase  ''  in  like  causes "  to  remedies  pro- 
vided in  actions  at  law  wherein  judgments 
were  recovered.  Hudson  v.  Wood,  (1903)  119 
Fed.  764. 


Vol.  IV,  p.  580,  sec.  916. 

CommOB-law  causes.  —  \\^ere  the  state 
law  provided  that  "  in  a  writ  of  fieri  facias 
on  a  judgment  Or  decree  against  one  liable 
to  the  commonwealth,  real  estate  might  be 
levied  on,"  the  right  to  such  levying  being 
given  onlv  as  against  certain  ptimic  officers, 
it  was  held  that  an  execution  from  a  federal 
court  in  Virginia  niay  not  be  levied  on  real 
estate  there  though  the  judgtnent  is  in  favor 
of  the  United  States,  since  the  phrase  "  in 
like  causes "  does  not  give  the  government 
the  rights  of  the  state,  but,  as  applicable 
to  Virginia,  which  is  not  a  code  state,  means 
"common-law  causes.*'  Clark  r.  Allen, 
(1902)    117  Fed.  699. 

Only  "judgments  at  law.**  —  This  section 
does  not  embrace  remedies  in  equity  by  in- 
dependent suit  which  may  have  been  given 
by  the  statutes  of  a  state,  but  is  limited  by 
the  phrase  "  in  like  causes,"  to  remedies  pro- 
vided in  actions  at  law  wherein  judgments 
were  recovered.  Hudson  t?.  Woodi  (1003)  119 
Fed.  764. 

£nf oretng  judgment.  —  This  section  empow- 
ers a  Circuit  Court  to  use  a  similar  remedy 
to  that  provided  by  a  state  statute  to  en- 
force its  judgments,  but  does  not  require  it 
to  follow  the  method  prescribed  by  a  state 
statute  in  serving  a  writ  of  scire  facias  to 
revive  a  judgment  on  a  nonresident  defend- 
ant if  it  deems  such  method  insufficient. 
Collin  County  Nat.  Bank  r.  Hughes,  (C.  C. 
A.  1907)    165  Fed.  389. 

Where  a  judgment  creditor  is  only  entitled 
to  an  e^cecution  by  leave  of  court,  his  right  is 
only  established  when  he  obtains  an  order  of 
court  directing  that  execution  issUe.  Gen- 
eral Electric  Co,  ».  Hurd,  (1909)  171  Fed. 
984. 


Supplementary  proceedings.  ■—  A  United 
States  court,  proceeding  under  the  laws  of 
the  state  providing  for  proceedings  supple- 
mentary to  execution,  as  authorized  by  this 
section,  is  not  affected  by  a  provision  of  such 
laws  that  a  witness  cannot  be  compelled  to 
attend  in  such  proceedings  at  a  place  without 
the  county  of  his  residence  or  place  of  busi- 
ness; but  such  court  may  issue  subpoenas  for 
witnesses  within  its  district  or  to  compel  t'.ie 
attendance  of  witnesses  from  other  districts 
who  live  within  one  hundred  miles,  as  pro- 
vided by  R.  S.  876.  Meyer  f.  Consolidated 
Ice  Co.,   (1908)    163  Fed.  400. 

This  section  applies  to  the  property  and 
not  to  the  person  of  the  debtor.  Friedly  t-. 
Giddings,   (1902)    119  Fed.  438. 

The  remedy  giVen  to  a  judgment  creditor 
by  a  state  law,  by  the  arrest  and  imprison- 
ment of  the  defendant  on  a  showing  of  fraudu- 
lent removal  or  concealment  of  his  property, 
is  one  "to  reach  the  property  of  a  judgment 
debtor,"  within  the  meaning  of  this  section, 
and  is  available  in  the  federal  courts.  Ex  p.* 
Crawford,  (C.  C.  A.  1907)  154  Fed.  709,  «/- 
firming  154  Fed.  761,  wherein  it  was  said  that 
a  state  statute  authorizing  arrest  of  a  judg- 
ment debtor  on  certain  grounds  after  the  re- 
turn of  an  execution  unsatisfied  is  to  be  re- 
garded as  a  writ,  which,  although  not  specific- 
ally provided  fot  by  Act  of  Congress,  is 
capable  of  being  adopted  as  necessary  for  the 
full  and  complete  exercise  of  the  jurisdiction 
of  the  federal  courts,  ivithin  the  m^aning  of 
this  section.  It  stands  in  fact  much  the  same 
as  a  capias  ad  satisfaciendum,  of  which  it 
may  be  considered  as  only  another  form.  Of 
course,  it  goes  into  the  federal  law,  if  at  all, 
with    all    its    essential    incidents,    and    the 
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method  of  procedure  marked  out  with  regard 
to  it  by  the  state  statute  has  therefore  to  be 
substantially  followed. 

Subsequently  enacted  state  laws.  —  This 
section  adopted  the  remedies  established  by 
law  in  the  several  states  at  the  time  the  sec- 
tion became  a  law,  but  not  the  subsequent 
state  enactments  regulating  such  remedies, 
they  being  left  for  adoption  by  rule  as  the 
federal  court  might  deem  advisable.  General 
Electric  Co.  r.  Hurd,  (1009)  171  Fed.  984. 


A  United  States  court  within  the  state  of 
New  York,  which  has  not  by  general  rule 
adopted  thie  laws  of  the  state  providing  for 
proceedings  supplementary  to  execution  since 
Jan.  1,  1878,  when  this  section  was  enacted, 
has  no  power  to  entertain  supplementary  pro- 
ceedings against  a  corporation  judgment 
debtor,  such  proceedings  not  having  been  au- 
thorized by  the  state  laws  prior  to  1878. 
Meyer  v.  Consolidated  Ice  Co.,  (1908)  163 
Fed.  400. 


Vol.  iV,  p.  583,  sec.  917. 

Rules  hav2  force  of  law.  —  The  equity  rules 
prescribed  by  the  Supreme  Court  and  the 
rules  promulgated  by  the  Circuit  Courts  (sub- 
ject to  alteration  by  the  Supreme  Court) 
have  the  force,  and  effect  of  law,  unless  they 
are  inconsistent  with  the  statutes  of  the 
I'liited  States.  American  Graphophone  Co. 
r.  National  Phonograph  Co.,  (1904)  127  Fed. 
350;  Bryant  Bros.  Co.  v,  Robinson,  (C.  C.  A. 


1906)  149  Fed.  321;  U.  S.  r.  Barber  Lumber 
Co.,  (1908)   169  Fed.  184. 

The  admiralty  jurisdiction  of  the  coiurt  is 
also  a  separate  and  distinct  general  jurisdic- 
tion, in  which  the  practice  and  proceedings, 
under  this  section,  are  regulated  by  rules 
prescribed  by  the  Supreme  Court  of  the 
T'nit<»d  States.  Bruce  r.  Murray^  (C.  C.  A. 
1903)   123  Fed.  369. 


Vol.  IV,  p.  585,  sec.  918. 

This  section  should  be  construed  in  connec- 
tion with  section  9x4,  requiring  the  practice 
and  proceedings  in  Circuit  Courts  to  con- 
form, as  near  as  may  be,  to  the  practice  in 
the  courts  of  record  of  the  state,  any  rule  of 
the  court  to  the  contrary  notwithstanding. 
Importers',  etc.,  Nat.  Bank  r.  Lyons,  (1906) 
134  Fed.  510. 

Rule  regulating  special  appearance.  —  The 
provision  of  rule  22  of  the  Circuit  Court  of 
the  Ninth  Circuit  that  any  party  appearing 
specially  shall  state  in  the  paper  which  he 
serves  and  files  that  the  appearance  is  special, 
"  and    that   if  the  purpose   for  which    such 


special  appearance  is  made  shall  not  be  sano- 
tioned  or  sustained  by  the  court  he  will  ap- 
pear generally  in  the  cause,"  and  that  if  such 
statements  be  not  made  ''*  the  appearance 
shall  be  deemed  and  treated  as  a  «]feneral  ap- 
pearance," is  within  the  power  o\  the  court 
to  prescribe,  under  this  section,  and  valid. 
Mahr  r.  Union  Pac.  R.  Co.,  (1905)  140  Fed. 
921. 

A  rule  requiring  instructions  to  be  pre- 
sented to  the  court  at  the  close  of  the  evi- 
dence, and  before  argument,  is  within  this 
section.  Atchison,  etc.,  R.  Co.  o.  Hamble,  (C. 
C.  A.  1910)  177  Fed.  644. 


Vol.  IV,  p.  586,  sec.  919. 

A  suit  to  recover  a  penalty  for  the  alleged 
violation  of  section  3982  cannot  be  brought 
by  a  private  prosecutor,  but  is  maintainable 


only  by  and  in  the  name  of  the  United  States. 
Williams  r.  Wells  Fargo,  etc..  Express,  (C. 
C.  A.  1910)  177  Fed.  362. 


Vol.  IV,  p.  587,  sec.  921. 

"Causes  of  a  like  nature,"  between  the 
same  parties,  may  be  consolidated,  it  appear- 
ing reasonable,  under  this  section.  Frank 
i\  Geiger,  (1903)   121  Fed.  126. 

Where  separate  actions  are  brought  by 
separate  plaintiffs  against  the  same  defend- 
ants, pending  in  the  same  court,  for  personal 
injuries  sustained  in  the  same  accident,  de- 
pending upon  the  same  evidence,  with  the 
only  difference  in  the  extent  of  the  injuries 
to  the  respective  plaintiffs,  the  causes  are 
properly  consolidated  for  trial.  Denver  City 
Tramway  Co.  t?.  Norton,  (C.  C.  A.  1906)  14*1 
Fed.  599. 

Where  the  plaintiff  in  each  of  two  actions 
was  injured  in  the  same  accident,  and  the 
same  evidence,  except  as  to  the  extent  of  the 
injuries,  was  determinative  of  both  cases,  it 
was  a  proper  exercise  of  the  trial  court's  dis- 
cretion to  consolidate  the  oases  for  trial  over 


defendant's  objection  relating  only  to  the 
disparity  between  the  injuries  of  the  two 
plaintiffs.  American  Window  Glass  Co.  v. 
Noe,   (C.  C.  A.  1908)   158  Fed.  777. 

A  Circuit  Court  has  power  in  its  discretion 
to  consolidate  for  trial  separate  actions 
brought  against  a  railroad  company  to  re- 
cover for  the  death  of  persons  who  were  killed 
at  the  same  time  iand  in  the  same  manner. 
Diggs  %\  Louisville,  etc.,  R.  Co.,  (C.  C.  A. 
1907)  166  Fed.  564. 

Action  to  recover  penalties.  —  A  federal 
Circuit  Court  may  properly  consolidate  sev- 
eral actions  brought  by  the  United  States 
against  a  carrier  to  recover  the  penalty  pre- 
scribed by  the  Act  of  June  29,  1906,  for  viola- 
tions of  its  requirement  as  to  unloading  live 
stock  during  transit.  Baltimore,  ete.,  R.  Co. 
v.  U.  S.,  (1911)  220  U.  S.  94,  31  S,  Ct  368, 
55  U.  S.  (L.  ed.)  384. 
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Czofls-actions.  —  A  Circuit  Court  may  in  its 
discretion  consolidate  cross-actions  between 
the  same  parties  for  breach  of  the  same  con* 
tracts.  AliieHcan  Trust,  ett;.,  Bdnk  r.  Zeigl^r 
Coal  Co.,  (C*  C.  A.  1908)   165  Fed.  34. 

Whether  one  Judgment  ma3^  be  giv.en  for  all 
or  a  separati^  judgment  in  each  case  will  de- 
pend upon  the  special  circumstances.  If  it  is 
necessary  to  the  due  administration  of  tlie 
law  and  the  protection  of  the  rights  of  tho 
parties  that  the  integrity  of  the  seVeral 
causes  shall  be  so  .far  preserved  as  to  steure 
the  proper  result  in  each  case,  to  the  end  that 
the  party  aggrieved  may  not  be  embarrassed 
thereby  in  seeking  relief  against  the  judg- 
ment, or  for  aby  other  sufficient  reason,  th4 


court  Will  ditect  the  proceedihgs  accordingly. 
Tlie  statute  is  one  for  convenience  in  saving 
expense  to  the  parties  and  the  time  of  the 
court.  U.  8..t7.  Baltimore,  etc.,  R.  Co.,  (C.  C. 
A.  1908)   159  Fed,  35. 

A  court  of  admiralty  may  properly  permit 
a  large  number  of  passengers  to  joih  in  a 
single  libel  in  rem  against  a  vfessel  to  re- 
cover damages  alleged  to  have  been  Sustained 
by  them  sfeverally  by  reason  of  the  failure  to 
keep  the  vessel  in  a  cleanly  condition  during 
a  voyage,  and  to  supply  .suitable  accommoda- 
tions and  a  sufficient  quantity  of  wholesome 
food  and  provisions.  The  Oregon^  (C.  C.  A. 
1904)    133  Fed.  609. 


Vol.  IV,  p.  587,  see.  922. 

Waiver  of  irregnUrity  in  service.  —  Where 
a  United  States  marshal  is  the  plaintiff  in 
an  action,  and  service  o\  ptobfess  16  effected 
by  his  deputy,  aild  no  actual  injury  l-estilts 
and  no  intentional  wrong  is  charged,  if  the 
defendant  appears  by  attorney  and  files  a 
special  appearance  to  deny  jurisdiction,  and 
also  flies  a  motion  to  dismiss  for  irregular 


service,  and  also  a  demUrrer,  dn  one  dliy^  and 
fdur  days  later,  without  having  a  decision  oti 
thete  defenses,  files  a  g^n^ral  demurrer  and  a 
fhll  answer  to  the  iherits,  held  that  h^  \ifA 
Waived  the  irregularity  of  prbcess.  Barnei 
t;.  Western  Union  Tel.  Co.,  (1908)  126  Fed. 
560. 


ifoi.  iV,  p.  588,  sec.  941. 

Sureties  as  parties  to  suit.  —  Sureties  on  a 
stipulation  in  adthiralty  foi*  the  release  of  a 
libeled  vessel  do  not  become  pattieS  to  the 
suit  in  such  a  sense  as  to  require  that  they  be 
joined  in  an  appeal  by  the  claimant  from  the 
decree  entered  thereih,  although  duch  decree 
is  joint  In  form  against  the  claimailt  and  the 
stipulators,  unless  sotne  extraneous  qtie8tir>n 
has  arisen  in  th^  suit  involving  their  rights 
or  obligations.  Perriam  r.  Pacific  Coast  Co., 
(C.  C.  A.  1904)  133  Fed.  141. 

Bond  as  substitute  for  property.  —  A  stipu- 
lation for  value,  given  by  the  claimant  for  the 
release  of  a  libeled  vessel,  pursuant  to  a  rule 
of  the  court  in  adhiir&lty,  tdkes  the  (ilace  Of 
the  vessel  itself  for  ali  purposes  of  the  suit, 
and  is. available  for  the  {)ayment  of  all  sums 
decreed  in  favor  of  the  libelant  against  the 
vessel,  including  interest  dnd  costs,  notwith- 
standing the  fact  that  an  additional  stipula- 
tion for  costs  has  been  given,  and  the  amouilt 
recoverable  thereon,  and  for  which  execution 
may  issue,  includes  interest  on  the  agreed 
value  of  the  vessel  from  the  dtlte  of  the  stipu- 
lation, where  it  is  so  conditioned  in  accord- 
ance with  the  practice  of  the  court.  The  Mt. 
Desert,  (1911)  186  it'ed.  395.  See  also  The 
Charles  E.  Falk,  (1907)  157  Fed.  762. 

Liability  of  sur^tied.  —  This  section  ha6  ill- 
ways  been  held  to  mean  that  the  entry  of 
judgment  against  the  stipulators  is  d  mattel^ 
of  course,  and  that  the  8tit)ulators  have  ren« 


dered  theihselved  subject  to  sUch  feiltry  ttf 
judgment  by  the  bare  fact  that  they  have  lio 
stipulated.  Perriam  r.  t^acific  Cbast  Ctf.,  (C. 
C.  A.  1904)    133  Fed.  144. 

Under  a  stipulation  siven  by  a  cWirtiailt  in 
admiralty  conditioned  that,  if  the  dtiiJulfttbr« 
fail  to  pay  the  amount  of  any  d^pci-e^  agaitlst 
them  exeeution  may  iasUe  against  both  felaiifi- 
ant  and  his  surety,  both  are  t^rinetf)ttli^  atid 
no  demand  ii§  necessary  \X^n  th^  cUiihaht  tiit 
order  to  justify  a  demand  on  the  surety.  The 
Mt.  Desert,  (101.1)   186  Fed.  396. 

Where  a  stii^ulatiori  for  ValUe,  givefl  by  thU 
claimant  of  a  libeled  vessel,  was  condition.ed 
for  the  payrfient  of  the  amount  awttfd^fl  by 
final  decl-ee  of  the  trial  court,  "or  bjr*  ftfit 
appellate  court  if  an  ap}^eai  intervene,  Wittl 
interest,*'  the  Waiving  by  libelant  of  fUrthef 
security  On  ah  appeal  does  not  t^leti^e  th^ 
surety  on  the  stipulation  from  the  furthl'f 
payment  of  interest  thereon,  ih  accbrdahce 
with  its  terms,  or  of  the  costs  oi  th^  a]jpel- 
late  court.  The  Mt.  Desert,  (1911)  186  Fed. 
395. 

^ees  and  costs.  —  Where  th^  claimant  of  a 
libeled  vessel  has  prevailed  on  the  trial,  and 
the  libel  is  dismissed,  he  is  entitled  to  tax  aS 
a  part  of  his  costs  the  premium  paid  by  him 
to  a  surety  company  for  a  bond  to  bbdiri  the 
release  of  the  vessel,  where  it  is  reasonable 
ih  amount.  The  John  D.  Dailey,  (19d7)  158 
Fed.  642. 


Vol.  IV,  p.  593,  see.  948. 

Discretion  as  to  allowance.  —  The  granting .  on  appeal  or  error  in  the  federal  courts ;  but 
or  refusing  leave  to  amend  pleadinors  is  ordi-  where  it  is  shown  that  the  court  reiused  to 
narily  a  matter  of  discretion,  not  reviewable      exercise   its   discretion   because  of  supposed 
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lack  of  authority,  the  ruling  is  reviewable 
for  error.  Hernan  v.  American  Bridge  Co., 
(C.  C.  A.  1909)   167  Fed.  930.  \ 

Misnomer.  —  In  Bainum  t*.  American  Bridge 
Co.,  (1905)  141  Fed.  179,  it  appears  that  the 
plaintiff's  statement,  in  an  action  for  per- 
sonal injury  against  a  foreign  corporation, 
alleged  to  be  a  corporation  of  New  Jersey, 
specifically  set  out  the  facts,  clearly  identify- 
ing the  defendant,  the  work  in  which  it  was 
engaged,  and  the  time  and  place  of  the  injury. 
There  were  in  fact  two  corporations,  closely 
connected  and  having  the  same  name,  except 
that  one  was  "  of  New  Jersey "  and  the 
other  "of  New  York."  Both  had  the  same 
resident  agent,  on  whom  the  process  was 
served,  and  the  same  attorneys,  who  entered 
appearance  for  defendant  and  prepared  the 
case  for  trial,  when  it  was  discovered  that 
the  New  York  corporation  was  in  fact  the  one 
doing  the  work;  and  it  was  held  that  the 
court  had  power,  under  R.  S.  948,  954,  to 
permit  the  plaintiff  to  amend  by  substitut- 
ing the  name  of  the  real  defendant  intended, 
and  that  such  power  would  be  exercised, 
especially  where  objection  was  not  made  until 
such  time  had  elapsed  as  would  bar  a  new 
action. 

Citicenship.  —  Where,  in  a  petition,  for  re- 
moval, counsel  through  misinformation  er- 
roneously stated  the  citizenship  of  the  plain- 
tiff, the  federal  court  may  permit  an  amend- 
ment after  removal  accurately  stating  the 
fact  so  as  to  show  that  the  court  has  juris- 
diction. Wilbur  V.  Red  Jacket  Consol.  Coal, 
etc.,  Co.,   (1907)    163  Fed.  662. 

Mistake  in  designation  of  district.  —  Where 
a  declaration  in  an  action  in  a  federal  court, 
a  copy  of  which  was  served  upon  defendants 
with  the  summons,  was  properly  entitled,  in 
the  district  and  division  of  the  district  in 
which  defendants  resided,  but  through  mis- 


take the  summons  required  them  to  appear  in 
another  division  of  the  district,  it  was  held 
that  such  fact  was  not  ground  for  abatement 
of  the  suit;  but  that  the  court  had  power  in 
its  discretion  to  permit  an  amendment  of  the 
summons,  and  its  reservice  in  the  amended 
form.  Caraway  v.  Kentucky  Refining  Co., 
(C.  C.  A.  1908)   163  Fed.  189. 

Correcting  description  of  cause  of  action. 
—  The  statutes  extend  the  power  of  the  court 
to  allow  an  amendment  which  shall  correct 
the  description  of  the  cause  of  action  and  of 
the  parties  at  any  stage  of  the  case  and  in 
respect  to  any  proceeding  in  it,  whether  in 
the  process  or  pleadings,  and  that  it  should 
be  exercised  in  every  case  where  right  and 
justice  require  it,  and  the  refusal  of  it  will 
prevent  an  injured  party  from  obtaining  re- 
dress, subject,  however,  to  the  proviso  that 
the  amendment  shall  work  no  injury  to  the 
other  party.  Hernan  v.  American  Bridge  Co., 
(C.  C.  A.  1908)  167  Fed.  937. 

Amending  date  of  return  day.  —  Where  a 
writ  of  summons,  dated  July  16,  1908,  and  re- 
turnable "on  the  first  Tuesday  of  October 
next,"  for  want  of  opportunity  was  not 
served  on  the  defendant  until  May  10,  1909, 
and  through  oversight  the  return  day  was 
not  chang^,  the  plaintiff  is  entitled,  under 
the  liberal  amendment  statutes  of  New 
Hampshire,  to  amend  the  same  by  inserting 
the  appropriate  return  date  of  service.  Stone 
V.  Speare,  (1910)   175  Fed.  584. 

Power  to  amend  on  removal.  —  A  federal 
court,  into  which  a  cause  has  been  removed, 
has  power  to  permit  such  amendments  of 
process  or  pleadings  as  justice  requires  and 
as  are  permissible  under  the  state  statutes, 
provided  they  do  not  offend  the  federal  stat- 
utes or  decisions  on  the  subject.  Stone  r. 
Speare,  (1910)  175  Fed.  584. 


Vol.  IV,  p.  594,  see.  953. 

Necessity  of  signing  bill  of  exceptions.-— 
The  basis  of  an  assignment  of  errors  con- 
cerning matters  transpiring  in  the  course  of 
a  trial  is  a  bill  of  exceptions  signed  by  the 
trial  judge.  Porter  v.  Buckley,  (C.  C.  A. 
1906)  147  Fed.  141. 

A  bill  of  exceptions  cannot  be  considered 
by  an  appellate  court  unless  it  was  duly  pre- 
sented to  and  allowed  by  the  trial  judge 
during  the  term  at  which  the  trial  was  had, 
or  within  the  time  as  extended  by  an  order 
made  during  such  term,  or  where  there  is  a 
rule  of  court  on  the  subject  during  the  time 
so  fixed,  or  an  extension  granted  before  its 
expiration.  Oxford,  etc.,  R.  Co.  v.  Union 
Bank,  (C.  C.  A.  1907)   153  Fed.  723. 

A  bill  of  exceptions  not  actually  signed  by 
the  judge  must  be  disregarded.  Knight  t;. 
Illinois  Cent.  R.  Co.,  (C.  C.  A.  1910)  180  Fed. 
369. 

The  clerk  is  without  authoritv  to  oertifv 
up  anything,  except  that  made  of  record  by 
the  orders  of  the  court.  Rupert  i\  U.  S.,  (C. 
C.  A.  1910)    181  Fed.  87. 

Signed  at  subsequent  term.  —  No  bill  of 
«soeptioQ3  i^  sufiigientl}^  fiuthentic^tted  unless 
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signed  by  a  judge  who  sat  at  the  trial  within 
the  time  required  by  law;  and  the  omission 
or  failure  to  sign  the  same  cannot  be  cured 
by  a  certificate  of  the  judge  that  it  was 
allowed,  settled,  and  signed  within  such  time. 
Oxford,  etc.,  R.  Co.  r.  Union  Bank,  (C.  C.  A. 
1907)   153  Fed.  723. 

Sealing  of  the  bill  of  exceptions  is  no  longer 
necessary;  but  this  does  not  render  the  other 
requisites  any  the  less  essential.  Metropoli- 
tan R.  Co.  r.  District  of  Columbia.  (1904) 
195  U.  S.  322, 25  S.  a.  28, 49  U.  S.  (L.  ed.)  219. 

On  the  death  of  a  federal  jndge,  before 
whom  a  criminal  cause  was  tried,  before  a 
motion  for  new  trial  has  been  passed  on,  his 
successor  has  power,  under  this  section,  as 
amended  in  1900  (Act  June  5,  1900,  31  Stat. 
L.  270,  ch.  717,  sec.  1),  to  pass  upon  and 
overrule  such  motion  where  the  evidence  has 
been  taken  and  preserved  in  stenographic 
notes,  and,  having  such  power,  he  has  further 
power  to  proceed  in  the  case  and  to  render 
judgment  on  the  verdict.  Meldrum  r.  U.  S., 
(C.  C.  A.  1907)   151  Fed.  177. 

'When  new  trHal  must  he  granted.  —  Where 
the  judge  of  ^  Cir<jurt  Cour^  d\cd,  leaving  ^ 


ToL  nr,  p.  594,  Me.  65S. 
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yd.  IT,  p.  606,  MO.  954. 


pending  motion  for  a  new  trial  undecided,  and 
there  was  no  record  from  which  his  successor 
could  fairly  pass  upon  the  motion  and  allow 
and  sign  a  bill  of  exception,  his  only  au- 
thority under  the  statute  was  to  grant  a  new 
trial.  Penn  Mut.  L.  Ins.  Co.  v,  Ashe,  (C. 
C.  A.  1906)   145  Fed.  593. 


But  a  party  who  has  not  presented  to  a  suc- 
ceeding judge  a  bill  of  exceptions  containing 
a  transcript  of  the  evidence,  as  required  by  a 
rule  of  court,  because  of  his  failure  to  pay 
the  reporter's  fees,  is  not  entitled  to  a  .new 
trial  AS  of  course.  Thorndyke  v.  Ounnison, 
(G.  C.  A.  1909)  174  Fed.  137. 


Vol.  IV,  p.  596,  sec.  954.' 

It  is  the  duty  of  the  court  to  ezerciie  its 
discretion  over  amendments  for  the  full  pro- 
tection of  those  who  are  absent  from  the 
record  and  beyond  the  jurisdiction  of  the 
court.  Frank  r.  Union  Cent.  L.  Ins.  Co., 
(1904)   130  Fed.  224. 

Bffect  of  state  statutes.  —  The  federal 
courts  are  not  bound  to  follow  the  state 
courts  in  their  construction  of  local  statutes 
regulating  the  amendment  of  pleadings  in 
suits  at  law.  Manitowoc  Malting  ^  Co.  v, 
Fuechtwanger,  (1909)   169  Fed.  983. 

Scope  of  section.  —  This  section  is  not  con- 
fined to  civil  cases  at  law,  but  extends  to  and 
includes  suits  in  equity.  Dancel  r.  United 
Shoe  Machinery  Co.,  (1903)  120  Fed.  839. 

The  power  to  amend  must  not  be  con- 
founded with  the  power  to  create.  It  pre- 
supposes an  existing  record,  which  is  defective 
by  reason  of  some  clerical  error  or  mistake, 
or  of  the  omission  of  some  entry  which  should 
have  been  made  during  the  progress  of  the 
case,  or  of  the  loss  of  some  document  orig- 
nally  filed  therein.  The  difference  between 
creating  and  amending  a  record  is  analogous 
to  that  between  the  construction  and  repair 
of  a  piece  of  personal  property.  The  power 
to  recreate  a  record,  no  evidence  of  which  ex- 
ists, has  been  the  subject  of  much  discussion 
in  the  courts,  and  the  weight  of  authority  is 
decidedly  against  the  existence  of  such  power. 
Gagnon  v,  U.  S.,  (1904)  193  U.  S.  451,  24  S. 
Ct.  510,  48  U.  S.  (L.  ed.)  746. 

Removed  cases.  —  A  federal  court,  into 
which  a  cause  has  been  removed,  has  power 
to  permit  such  amendments  of  process  or 
pleadings  as  justice  requires  and  as  are  per- 
missible under  the  state  statutes,  provided 
they  do  not  offend  the  federal  statutes  or  de- 
eisions  on  the  subject.  Stone  i?.  Speare, 
(1910)   175  Fed.  584. 

Where,  in  a  petition  for  removal,  counsel 
throueh  misinformation  erroneously  stated 
the  citizenship  of  the  plaintiff,  the  federal 
eourt  may  permit  an  amendment  after  re- 
moval accurately  stating  the  fact  so  as  to 
show  that  the  court  has  jurisdiction.  Wilbur 
V.  Red  Jacket  Consol.  Coal,  etc.,  Co.,  (1907) 
153  Fed.  662. 

In  Kinney  v.  Columbia  Sav.,  etc.,  Assoc, 
(1903)  191  U.  S.  78,  24  S.  Ct.  30,  48  U.  S. 
(L.  ed.)  103,  it  was  said  that  a  petition  and 
bond  for  removal  are  in  the  nature  of  process ; 
they  constitute  the  process  by  which  the  case 
is  transferred  from  the  state  to  the  federal 
court,  and  Congress  has  made  ample  pro- 
vision for  the  amendment  of  process. 

Leave  to  amend  a  petition  lor  removal  to  a 
federal  court  for  diverse  citizenship  so  as  to 
show  the  citisenship  of  the  plaintiffs  was,  in 
V^  sz^rolae  of  ^e  ge^erfkl  power  ot  federal 
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courts,  under  Rev.  Stat.  sees.  948,  964,  to 
allow  amendments  of  process,  granted  after 
the  filing  of  the  removal  papers,  but  before 
any  action  taken  in  the  federal  court  on  the 
merits,  where  there  was  a  general  averment 
of  diverse  citizenship,  and  the  citizenship  of 
defendant  had  been  clearly  stated,  and  it  ap- 
peared from  the  face  of  a  trust  deed,  which 
was  the  subject-matter  in  controversy,  that 
the  plaintiffs  were,  at  the  time  of  its  execu- 
tion, residents  of  another  state.  Kinney  i\ 
Columbia  Sav.,  etc.,  Assoc.,  (1903)  191  U,  S. 
78,  24  S.  Ct.  30,  48  U.  S.  (L.  ed.)  103. 

Where  a.  complaint,  in  an  action  removed 
from  a  state  court,  was  demurred  to  for  want 
of  facts,  it  cannot  be  dismissed  because,  when 
treated  as  a  bill  in  equity,  it  does  not  con- 
tain the  address,  statement  of  citizenship,  or 
proper  prayer  for  relief,  or  because  it  was 
erroneously  placed  on  the  law  docket;  such 
objections  being  matters  of  form  only.  Dan- 
cel n.  United  Shoe  Machinery  Co.,  (1903)  120 
Fed.  839. 

Names  of  parties.  —  In  Clemmens  r.  Wash- 
ington Park  Steamboat  Co.,  (1909)  171  Fed. 
168,  it  appears  that  a  ferry  company,  which 
was  a  corporation  of  New  Jersey,  operated  a 
line  of  excursion  boats  from  Philadelphia 
under  the  assumed  name  of  the  "  Washington 
Park  Steamboat  Company."  A  passenger  to 
whom  it  sold  a  ticket  under  such  name  was 
injured,  and  broiight  suit  against  the  steam- 
boat company.  The  attorn^  for  the  ferry 
company,  who  was  also  a  director,  accepted 
service  for  the  defendant,  and  appeared  and 
defended  the  case  on  the  merits;  the  trial 
resulting  in  a  judgment  for  the  plaintiff. 
Neither  plaintiff  nor  the  court  was  informed 
of  the  true  facts  until  after  an  attempt  to 
collect  the  judgment  failed,  and  plaintiff 
moved  to  amend  the  record  by  substituting 
the  name  of  the  ferry  company  as  defendant. 
It  was  held  that  such  company,  which  was 
the  real  defendant,  having  hi  fact  appeared 
and  defended  the  suit,  and  there  being  no 
such  person  as  the  defendant  named,  the 
court  had  power  to  permit  such  amendment, 
under  R.  S.  948,  954,  authorizing  amend- 
ments to  cure  defects  of  form. 

Where  the  petition  misdescribed  the  defend- 
ant as  a  corporation  of  New  York,  instead 
of  New  Jersey,  it  was  held  that  the  New 
Jersey  corporation  was  in  fact  the  defendant, 
as  the  petition  disclosed,  and  that,  service 
having  been  properly  made  on  its  agent,  the 
court  had  power  under  R.  S.  948,  954,  to 
permit  plaintiff  to  amend  his  petition  by  cor- 
rectly stating  its  place  of  incorporation.  Her- 
nan  v,  American  Bridge  Co..  (C.  C.  A.  1909) 
167  Fed.  930.  See  also  Bainum  v,  i^e^icfi.q 
Brid|;e  Co,,  (1905)  14}  F^d.  180, 


Tol;  IT,  p.  0901  lie.  904. 
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Tol.  IT,  p.  090,  MC.  904. 


Adding  additional  party  pUiintiS*  —  Leave 
win  not.  be  granted  to  am^nd  the  writ,  before 
the  appearance  of  tbe  defendant  or  ttie  service 
of  the  writ  and  the  filing  o|.  pleadings  in  the 
oausei  by  inserting, the  name  of  a  third  pet« 
son  as  plaintiff  suing  for  the  Use  of  thd 
persons  originally  named  as  plaintiffs,  where 
such  third  person  is  not  before  the  court  nor 
within  the  jurisdiction,  and  cannot  be  serve4 
with  notice  of  the  application,  even  though 
it  is  proposed  to  reserve  to  him  the  right  to 
object  to  tjie  o^der,  sueh  an  .ord^r  being,  in 
lonn  at  (east,  an  adjudication  of  the  right  to 
so  use  his  name.  Frank  x>.  Union  Cent.  L. 
Ins.  Co.,  (1904)  160  Fed.  824. 

Declarations  and  complaints.  —  Where  a 
complaint  contains  .any  allegation  of  a  ground 
of  recovery,  although  only  inferential,  it.i^ 
within  the  discretion  of  the  court  to  permit 
the  defect  to  be  cured  by.  amendment.  Great 
Northern  R.  Co.  t?.  Herron,  (C.  C.  A.  1905) 
136  Fedi  49.  .  , 

Where  the  plaintiffs  declaration,  in  an 
action  against  a  corporation  on  a  contract, 
purported  to  set, put  the  contract  i;er6<li»m, 
and  recited  that  it  was  signed  by  the  defend- 
ant's president  and  attested  by  its  secretary 
and  corporate  seal;  but)  in  Mdyina  the  con-: 
tract,  there  was  nothing  in  tne  oeclaration 
to  represent,  the  seal,  and  when  the  con* 
tract  was  introduced  in  evidence  it  appeared 
that  the  corporate, seal  had  been  attached  as 
recited  in  the  contract,  whereupon  plaintiff 
was  granted  leave  to  amend  the  declaration 
tp  conform  to  the  facts,  it  was  held  that 
such  amendment  was  properly  allowed  in  the 
furtherance  of  justice.  Mathieson  Alkali 
Works  i\  Mathieson,  (C.  C.  A.  1906)  150 
Fed.  241. 

A  plaintiff,  suing  as  wjdow,  to  recover  for 
her  husband's  wrongful  death,  may  be  per* 
mitted  to  amend  her  declaration  to  change 
the  relation  in  which  she  sues  from  that  of 
widow  to  tl^^t  of  ,  administratrix.  Hall  t?. 
Louisville,  etc.,.R.  Co.,  (1907)   157  Fed.  464. 

An  amendment  of  plaintifTs  petition,  after 
verdict  and  judgment  thereon,  with  no  further 
proceedings  takejti,  by  inserting  the  words 
"  and  is  a  citizen  of  said  state  and  of  the 
United  States  of  America,"  after  the  allega- 
tion therein  that  ".plaintiff  resides  in  El 
Paso,  in  El  Paso  county,  State  of  Texas," 
may  be  allowed.  Mexican  Cent.  R.  Co.  t?. 
Duthie.  (1903)  189  U.  S.  76,  23  S.  Ct.  610^ 
47  U.  S.   (L.  ed.)   716. 

The  fact  that  an  amendment  of  a  com* 
plaint  was  allowed  by  consent,  on  application 
by  the  plaintiff,  after  he  had  80I4  the  cause 
of  action  ahd  before  the  substitution  of  the 
purchaser,  does  not  invalidate  such  amend" 
ment.  FranHlin  r.  Conrad-Stanford  Co.,  (C. 
C;  A.  1906)  137  Fed.  737. 

A  federal  court  may,  in  the  exercise  of  ju- 
dicial discretion,  permit  an  amendment,  aftei- 
trial,  of. the  ad  damnum  clause  of  plaintiff's 
complaint,  so  as  to  raise  the  amount  ^iied  for 
td  confirm  to  the  proof. '  Manitowoc  Malting 
Co.  v.  Puechtwanger,  (1009)    169  Fed.  983. 

An  amendment  to  a  plead inpr  which  sets 
forth  no  new  cause  of  actidn  relates  back  to 
the  filing  of  the  pleading  aitiendotl.  and  the 
case  stands  as  though  th^  amendment  had 


been  then  filed.  Armstrong  Cork  Co.  v.  M^t- 
qhants'  Refrigerating  Co.^  (C.  C.  A.  1010) 
184  Fed.  199.    .  .  .         . , 

Where  the  variance  between  the  pleading 
and  the  facts  which,  the  pleader  seeks  to 
prove  is  io  slight  tl^t  it  is  obvious  that  .the 
opposing  party  could  not  have  been  misled  by 
it  in  the  preparation  of  his  case  for  trial,  it 
is  the  duty  of  the  court  to  disregard  it  or  to 
permit  an  aiheflfiment  to  8dhfbrm  tU^  pkad* 
mg  to  the  proof  offered.  Derham  V,  Donohue, 
(C.  C.  A»  190?)    165  Fed.  386. 

Where  no  objection  waa  made  to  the  declA': 
ration  until  the  close  of  the  evidence,  and 
everything  that  defendant  claimed  should 
have  been  alleged  was  proved,  and  the  jury 
found  the  facts  in  favor  of  the  plaintiff;  a 
judgment  01}  the  verdict  will  not  be  set  aside 
for  defects  in  the  declaration.  Canadian  Pan. 
R.  Co.  V.  Blliott,  (C.  C.  A.  1905)  137  Fed. 
904.  See  also  Chicago,  etc.^  R.  Co.  v.  Voelker, 
(C.  C.  A.  19Q4)  129  Fed., 522. 

Equity  mle  No.  29^  relating  to  amendmettta» 
does  not  entitle  the  eomplainlint  aa.of  right 
to  amend  his  biii  after  a  demurrer  thereto 
has  been  sustained.  McKemy  v.  Supreme 
Lodge,,  etc.,   (C.  C.  A.  1910)   180  Fed.  061. 

Introducing  new  ciiuse  of  actioii.  —  Com- 
plainant in  a  suit  in  equity  in  a  federal  court 
will  not  be  given  leave  to  file  a  supplemental 
bill  after  final  hearing  and  decision  on  the 
original  bill  and  a  prior  supplemtotal  bill,  to 
set  up  facts  to  make  a  new  and  different  ease, 
all  of  which.  So  far  as  appears,  were  known 
to  complainant  .months  before  the  hearing 
and  before  the  ^ling  of  the  iormer  supple- 
mental bill,  and  some  of  them  before  the  filing 
of  the  original  bill.  Healey  Ice  Mach.  Co.  r. 
Green,  (1911)   184  Fed.  616. 

The  rule  that  the  filing  of  a  notice  of  ap- 
pearance or  of  a  general  pleading,  such  as  an 
answer,  is  equivalent  to  a  general  appbaranoe 
for  all  purposes  of  the  case,  is  limited  in  its 
application  by  the  scope  of  the  action  In 
which  auch  appearance  or  pleading  is  filM; 
and  such  an  appearance  does  not.authorita  an 
amendment  Of  plaintiff's  pleading,  to, as  to 
state  a  new  Or  different  cause  Of  Ju:tion  npon 
Which  the  defendant  could  not  originally 
have  been  sued  in  that  jurisdiction.  .Western 
Wheeled  Scraper  Co.  r.  Gahagan^  (1907)  162 
Fed.  648. 

An  amendment  of  a  declaration  changing 
the  beneficiary  of  the  action  is  in  .effect  the 
bringing  of  a  new  suit.  Hall.  r.  Louisville^ 
etc.,  R.,Co.i  (1907)   157  Fed.  464. 

On  appeal.  —  The  granting .  .of  leave  to 
amend  pleadings  is  discretionary  with  the 
trial  court,  and  its  action  is  not  reviewable 
except  in  case  of  gross  abuse  of  discretion; 
Lange  v.  Union  Pac.  R.  Co.,  (C.  C..A.  1903) 
126  Fed.  338;  RUckej-  P.  Bollei,  (.C.  C.  A. 
1904)  133  Fed.  868;  Stillwagort  t\  Baltimore) 
etc.^  R.  Co.,  (C.  C.  A.  1908)   169  Fed.  97. 

In  an  action  of  assumpsit,  in  which  the 
declaration  contained  Special .  counts  upon  a 
written  contract,  whete  the  proof  Bibowed  % 
breach  of  the  contract  by  the  plaintiff,  but 
also  a  waiver  of  such  breach  by  the  defend- 
ant, which  Constituted  in  effect  a  modifiea-: 
tion  of  the  contract  .by  conient  Of  paxties«  .a 
judgment  for  plaintiff  is  not  rerei'sible  be* 
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ttfl.  IT,  p.  596,  MO.  964. 


JUDICIARY. 


Toi.  tlT,  p/  604,  IM.  Mt 


appeal  from  the  judgment  of  aflirmahce.  WiJ- 

hite  i\  Skelton,  (C.  C.  A.  lOOO)   149  Fed.  «7. 

Ground  fdr  reversal.— It  hils  be^ri  held  thiit 

dlficretion  to  allow  an 
amendment  during  the  trial,  Without  impos- 
ing terms,  by  way  of  a  continuance  or  other- 
wise, which  would  preveht  the  possibility  of 
prejudice  resulting  to  defeiidaiit.  Qreat 
Northern  R.  Co.  v.  Herron,  (tl.  C.  A.  1905) 
ISa  Fed.  49.     . 


cause  such  waiver  was  not  pleaded.  Schadffcr 
Piano  Mfg.  Co.  v.  National  Fire  Extinguisber 
Co.,  (G.  C.  A.  1906)   148  Fed.  150. 

Where  one  of  two  defendants  dies  after  the 
subtnission  of  a  case  to  an  appellate  court, 
which  subsequently  affirms  a  decree  in  favor 
of  the  deceased,  its  failure  to  make  a  substi- 
tution for  the  deceased  party  is  not  a  sub- 
stant^jil  error  or  defect,  and  it  may  be  disre- 
gardea  and  Corrected  in  a  higher  court  on  an 

Vol.  IV,  p.  601,  see.  955. 

Death  of  defendant.  —  Where,  after  the  sus- 
taining df  a  demurrer  to  a  bill  to  set  aside  a 
divorce  decree,  wiin  leave  to  amend,  com- 
plainant elected  to  stand  by  her  bill,  after 
which  defendant  died,  it  was  held  that  it  was 
improper,  without  revivor,  for  the  court,  on 
suggestion  of  defendant's  alleged  surviving 
wife,  who  had  not  previously  been  a  party  to 
the  proceedings,  to  render  judgment  of  dis- 
missal nunc  pro  tunc  as  of  the  day  following 
the  expiration  of  the  time  allowed  the  com- 
plainant to  amend,  and,  complainant's  prayer 
for  appeal  having  been  allowed,  to  direct  ser- 
vice of  citation  on  defendant's  administrator 
and  such  alleged  surviving  wife.  McNeil  r. 
McNeil,  (C.  C.  A.  1909)  170  Fed.  289. 

A  judgment  entered  against  a  defendant, 
convicted  under  It  S.  sec.  1782,  which  pro- 
vides thai  any  person  violating  the  same 
shall  be  deemed  guilty  of  a  misdemeanor  and 
shall  be  imprisoned  and  fined,  is  wholly  penal, 
and  the  deaith  of  the  defendant  after  judg- 
ment and  while  the  case  is  pending  in  an 
appellate  court  on  writ  of  error  operates  to 
abate  the  entire  cause  of  action,  and  the  fine 
is  not  collectible  from  the  defendant's  estate. 
U.  S.  V.  Dunne,  (C.  C.  A.  1909)  173  Fed.  254. 

Death  of  plaintiff.  —  This  section  applies 
only  to  actions  at  law;  nor  is  there  any  pro- 
vision in  the  equity  rules  or  practice  for  the 
compulsory  revival  of  a  suit  in  a  Circuit 
Court  at  the  instance  of  defendant  after  the 
death  of  the  complainant.  Brown  f.  Fletcher, 
(1904)   140  Fed.  639. 

Determination  of  sutvivor.  —  This  section 
does  noi  itself  provide  what  cause  of  action 
shall  survive,  but,  in  the  absence  of  any  other 
controlling  statute,  leaves  the  matter  to  the 

Vol.  IV,  p.  603,  see.  956. 

A  sas;ge8tiofl  oh  the  record,  either  by  plain- 
tiffs or  defendants,  that  some  of  the  plaintiffs 
are  dead,  constitutes  a  substantial  compliance 
with  this  section.  Thomas  r.  Green  County, 
(C.  C.  A.  1908)   159  Fed.  339. 

Death  6f  joint  tortfeasor.  —  Where  a  suit 
for  infringement  of  a  trademark  was  insti- 
tuted against  two  defendants,  such  infringe- 
ment constitutes  a  tprt  ^or  which  both  were 
liable,  so  that  on  the  death  qf  one  tlie  suit 
did  not  abate  as  to  the  other.    Northwestet^ 

Vol.  IV,  p.  604,  see.  961. 

A  vritteA  dtiptiUtion  is  not  essential  to  A  Fuller  Lumber  Co.,  (C.  C.  A.  1907)  153  Fed. 
wanrer  of  a  jury  to  assess  damages  on  a  bond  272,  wherein  it  appears  that  plainti/l^  sued 
after  default  under  this  section.     Brock  r.      on  a  contractor's  bond  to  secure  performance 
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common  law.  Walsh  t?.  New  York,  etc.,  R. 
Co.,  (1909)  173  Fed.  494. 

The  plaintiff's  right  of  revivor,  on  the 
death  of  the  defendant,  is  governed  by  ibe 
law  of  the  state  where  the  suit  is  brought  and 
prosecuted.  Spaeth  r.  Sells,  (1909)  176  Fed. 
797. 

Thus  the  right  of  a  plaintiff,  in  an  action 
at  law  for  the  infringement  of  a  patent,  to  a 
scire  t^cias  to  revive  the  action  against  the 
executor  of  a  deceased  defendant,  as  pro- 
vided for  by  this  section,  is  subject  to  the 
limitation  imposed  by  the  state  statute  upon 
suits  against  executors,  for  the  purpose  o^ 
facilitating  the  settlement  of  estates.  Green 
r,  Barrett,  (1903)   123  Fed.  349. 

A  suit  in  a  federal  court  may  be  dismissed 
on  motion  for  want  of  jurisdiction  on  the 
death  of  a  defendant  who  is  an  indispensable 
party,  where  such  fact  plainly  appears  from 
the  pleadings,  and  the  execu^rs  of  the  dece- 
dent cannot  be  brought  in;  but  if  there  is 
doubt  on  the  question,  and  it  appears  that  the 
suit  may  be  separable,  it  should  not  be  so 
dismissed,  nor  when  there  is  a  possibility  of 
revival  against  the  executors,  up  til  after  the 
lapse  of  a  reasonable  time.  Lawrence  v. 
Southern  Pac.  Co.,  (1910)   177  Fed.  547. 

Citizenship  of  representative.  —  A  suit  can- 
not be  instituted  against  executors  in  a  fed- 
eral court  in  a  state  other  than  the  one  in 
which  they  have  taken  out  letters,  where  ju- 
risdiction depends  on  diversity  of  citiif^ship',- 
nor  can  a  pending  suit  against  the  testator 
be  revived  against  such  executors  Unless  an- 
cillary letters  are  taken  out  in  the  state 
where  the  suit  is  pending.  Lawrence  t\  South- 
ern Pac.  Co.,  (1910)   lt7  Fid.  Ml, 


Consol.  Milling  Co.   t?.  Callam,    (1910)    177 
Fed.  786. 

Action  by  joint  owners  of  bonds.  —  An  ac- 
tion brought  in  a  federal  court  by  plaintiffs, 
as  joint  owners  of  bonds,  does  not  abate  by 
the  death  of  one  of  the  plaintiffs,  but  under 
this  section  the  suit  may  proceed  in  the  name 
of  the  survivors  upon  the  suggestion  of  the 
death  upon  the  record.  Thomas  i".  Green 
County,  (C.  C.  A.  1906)   146  Fed.  969. 


foi.  It,  p.  oo4,  ite.  9^1. 


JUDICIARY. 


Vol.  IV«  p.  612,  MO.  idM. 


auditor's  report  was  unfavorable,  when  they 
applied  for  an  assesBment  of  damages  by  a 
jury,  as  authorized  by  this  section,  and.it  was 
held  that  the  finding  of  the  Circuit  Court 
that  the  request  for  a  jury  trial  waa  too  late 
should  not  be  disturbed. 

Thia  section  has  been  cited  in  U.  8.  r. 
Dieckerhoff,  (1906)  202  U.  S.  302,  26  S.  Ct. 
604,  50  U.  S.  (L.  ed.)  1041;  U.  8.  «.  Alcorn, 
(1906)  145  Fed.  995;  U.  8.  V.  Abeel,  (C.  C. 
A.  1909)   174  Fed.  12. 


of  a  written  contract.  On  the  trial,  defend* 
ants'  attorney  stated  that  defendants  might 
be  defaulted,  but  that  he  "would  like  to  be 
heard  on  the  question  of  damages,"  and  im- 
mediately thereafter  suggested  that  the  case 
be  sent  to  an  auditor.  This  was  agreed  to, 
aadf  though  a  jury  was  then  present,  an 
auditor  was  appointed,  and  no  request  was 
made  for  a  juiy  trial  at  any  time  during 
the  term,  nor  until  four  months  after  default, 
and  after  defendants  had   learned  that  the 

Vol.  IV,  p.  605,  sec.  997. 

Assignment  of  error.  —  This  section  does 
not  require  filing  an  assignment  of  errors  be- 
fore allowance  of  a  writ  of  error  or  an  ap- 
peal. This  requirement  rests  upon  rule  11 
of  the  Circuit  Court  of  Appeals,  which  is  the 
same  as  Supreme  Court  rule  34.  There  are 
two  reasons  for  this  rule.  One  is  that  the 
judge  to  whom  the  application  for  the  allow- 
ance or  issue  of  a  writ  of  error  is  presented 
may  be  informed  what  the  alleged  errors  are 
upon  which  the  petitioner  relies,  so  that  he 
may  intelligently  decide  the  question  whether 
or  not  the  writ  should  be  issued.  The  other 
is  that  opposing  counsel  and  the  appellate 
court  may  be  informed  by  a  statement  which 
becomes  a  part  of  the  record  what  questions 
of  law  are  presented  for  their  consideration 
and  determination.  Simpson  v,  Denver  First 
Nat.  Bank,  (C.  C.  A.  1904)   129  Fed.  257. 

But  this  section  does  not  necessitate  the 
settlement  of  a  bill  of  exceptions  prior  to  the 
filing  of  the  writ  and  the  assignment  of 
errors.  Old  Nick  Williams  Co.  t\  U.  S.,  (C. 
G.  A.  1907)  162  Fed.  925. 

And  it  has  been  held  that  the  failure  to 
file  an  assignment  of  errors  is  not  jurisdic- 
tional, and  may  be  waived.  Old  Nick  Wil- 
liams Co.  v.  U.  S.,  (1910)  215  U.  S.  541,  30 
S.  Ct  221,  54  U.  S.  (L.  ed.)  318.' 

Bzamination  of  tianacript  for  **  plain  error." 

Vol.  IV,  p.  609,  sec.  998. 

In  proceedings  in  error  in  the  federal  courts, 
the  citation  signed  by  the  judge  of  the  court 
to  which  the  writ  is  addressed,  or  any  judge 
or  justice  of  the  appellate  court,  is  the  notice 

Vol.  IV,  p.  610,  sec.  999. 

Who  may  sign  citation.  —  A  writ  of  error 
from  the  federal  Supreme  Court  to  the  Su- 
preme Court  of  the  state  of  Nebraska  suf- 
ficiently conforms  to  the  requirements  of  this 
section  where  it  was  signed  "  John  B.  Barnes, 
presiding  judge  of  the  Supreme  Court  of  Ne- 
braska, in  absence  of  Sedgwick,  C.  J.,  from 
this  state,"  and  the  truth  of  this  recital  was 
not  challenged.  Missouri  Vallev  Land  Co. 
«.  Wiese,  (1908)  208  U.  S.  234,  28  S.  Ct.  294, 
52  U.  S.  (L.  ed.)  466;  Missouri  Valley  Land 

Vol.  IV,  p.  612,  sec.  1000. 

Neceaaity  of  security.  —  A  Circuit  Court  of  a  writ  of  error  sued  out  of  the  court.  Brad- 
Appeals  cannot,  without  statutory  authority,  ford  r.  Southern  R.  Co.,  (1904)  196  U.  S. 
permit  the  prosecution  in  forma  pauperis  of      243,  25  S.  Ct.  55,  49  U.  S.  (L.  ed.)   178. 
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—  The  option  reserved,  under  Supreme  Court 
rules  21  and  35,  of  examining  the  transcript 
of  record  on  writ  of  error  or  appeal,  in  order 
that  the  court  nay  be  advised  as  to  whether 
there  has  occuri-ed  any  "plain  error"  which 
obviously  demands  correction,  will  be  exer- 
cised wliere  the  defendants  in  error  have 
made  no  objection  to  the  failure  to  assign 
error,  under  R.  S.  sees.  997  and  1012,  but 
have  submitted  the  case  upon  the  specifica- 
tions of  error  in  the  brief  of  the  plaintiffs  in 
error.  Columbia  Heights  Realty  Co.  r.  Ru- 
dolph, (1910)  217  U.  S.  547,  30  S.  Ct.  581,  54 
U.  S.  (L.  cd.)  877. 

Essential  parts  of  record.  —  This  section 
makes  an  assignment  of  errors,  a  prayer  for 
reversal,  and  a  citation  to  the  adverse  party, 
essential  parts  of  the  record  upon  which  a 
review  of  the  rulings  of  a  trial  court  may  be 
invoked  in  the  appellate  courts  of  the  United 
States.  Wtien  an  appeal  is  prayed  and 
allowed  in  open  court  the  prayer  for  reversal 
and  the  citation  may  be  waived.  But  the  as- 
signment of  errors  is  indispensable  to  the  per- 
fection of  the  appeal.  Webber  v.  Mlhills,  (C. 
r.  A.  1903)  124  Fed.  64;  Lockman  r.  I^ng, 
(C.  C.  A.  1903)   128  Fed.  279. 

This  section  has  been  cited  in  Briscoe  v,  Ru- 
dolph, (1911)  221  U.  S.  647,  31  S.  Ct.  679» 
55  U.  S.  (L.  ed.)  848. 


required  by  this  section.  Exploration  Mer- 
cantile Co.r.  Pacific  Hardware,  etc.,  Co.,  (C. 
C.  A.  1910)  177  Fed.  825. 


Co.  v.  Wrich,  ( 1908)  208  U.  S.  260,    28  S.  Ct. 
299.  52  U.  S.  (L.  ed.)  473. 

One's  remedy  to  review  a  state  court  judg- 
ment in  the  United  States  Supreme  Court  is 
not  exhausted  by  a  refusal  of  his  application 
to  a  justice  of  the  state  court  for  a  writ  of 
error  from  the  United  States  Supreme  Court; 
but,  on  such  refusal,  an  application  must  be 
inade  to  a  justice  of  the  latter  court  before 
the  remedy  is  exhausted.  E9  p.  Chadwick, 
(1908)  159  Fed.  576. 


T«L  tr,  p.  61ft,  Me.  1000. 


JUDICIARY. 


Tot  nr,  p.  617,  m.  1006. 


Taking  and  approTal  of  bond.  — The  re- 
quired bond  may  be  approved  by  any  judge  or 
justice  who  is  authorised  to  sign  the  citation 
and  to  allow  the  writ  of  error  or  appeal.  It 
is  not  essential  to  its  validity  that  it  be  ap- 
proved by  the  justice  or  judge  who  allows  the 
writ  of  error  or  appeal  or  signs  the  citation. 
Brown  v.  Northwestern  Mut.  L.  Ins.  Co.,  (C. 
C.  A.  1902)   no  Fed.  148. 

ProMcnting  to  effect.  —  A  party  who,  on 
appeal  from  a  decree  for  the  recovery  of  the 
possession  of  real  property  unless  the  balance 
of  the  purchase  price  should  be  paid  before 
Jan.  1,  1899,  secures  an  extension  of  the  time 
for  such  payment  until  Nov.'  1,  1899,  has  so 
prosecuted  his  appeal  to  effect,  within  the 
meaning  of  a  supersedeas  bond  to  secure  the 
adverse  party  from  loss  in  the  use  and  pos- 
session of  the  premises,  as  to  preclude  any  re- 
covery on  such  bond  for  the  use  and  occupa- 
tion of  the  property  between  those  dates. 
Crane  t?.  Buckley,  <1006)  203  U.  8.  441,  27  S. 
Ct.  56,  61  U.  S.  (L.  ed.)  260. 

What  damaget  may  include.  —  There  is  no 
doubt  that  a  supersedeas  bond,  conditioned 
according  to  the  statute,  for  prosecuting  an 
appeal  with  effect  and  answering  all  damaffes 
and  costs,  covers  not  merely  compensation  for 
the  delay  arising  from  the  appeal,  but*  also 
the  amount  of  the  decree  appealed  from, 
so  far  as  the  latter  directs  the  payment  of 
money  by  the  appellant  to  the  appellee. 
American  Surety  Co.  v.  North  Packing,  etc., 
Co.,  (C.  C.  A.  1910)  178  Fed.  810. 

Vol.  IV,  p.  615,  sec.  1001. 

Snita  by  and  against  receiyers  of  national 
banks.  —  This  section  is  applicable  to  an 
action  brought  by  a  receiver  of  a  national 
baidc.  Pepper  p.  Fidelity,  etc.,  Co.,  (1903) 
125  Fed.  822. 

But,  on  motion  therefor,  defendants,  sued 
by  a  nonresident  receiver  of  a  national  bank, 
are  entitled  to  require  the  plaintiff  to  give 
security  for  costs,  where  such  security  would 

Vol.  IV,  p.  616,  sec.  1004. 

A  writ  of  error  sued  out  of  the  United 
States  Circuit  Court  of  Appeals  to  a  United 
States  District  Court  should  run  in  the  name 
of  the  President  and  be  attested  by  the  Chief 
Justice  of  the  Supreme  Court  and  by  the 
clerk  of  the  Circuit  Court.  Long  i?.  Farmers' 
State  Bank,  (C.  C.  A.  1906)   147  Fed.  360. 

Under  this  section  writs  of  error  may  be 
issued  either  by  the  clerk  of  the  Supreme 
Court  or  the  clerks  of  the  Circuit  Courts.  By 
section  11  of  the  Court  of  Appeals  'Act  all 
of  the  existing  provisions  of  law  xegulating 
methods  of  review  are  made  applicable  to  the 
Circuit  Courts  of  Appeal.  Under  this,  writs 
of  error  returnable  to  this  court  may  be  is- 
sued from  the  office  of  the  clerk  of  the  Circuit 
Court  of  Appeals  or  of  the  clerk  of  the  Cir- 

Vol.  IV,  p.  617,  sec.  1005. 

Amendment  of  error  as  to  parties.  —  Where  of  money  was  rendered,  and  the  record  fails 
sn  appeal  was  taken  by  two  of  three  defend-  to  show  that  the  third  defendant,  who  made 
ants,  against  whom  a  joint  decree  for  a  sum      default  in  the  court  below,  was  in  any  manner 
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Liability  for  coats.  —  The  surety  on  a  bond 
given  on  appeal  from  a  Circuit  Court  to  the 
Circuit  Court  of  Appeals,  conditioned  in 
effect  as  required  by  R.  S.  sees.  1000,  1012, 
and  rule  13  of  the  Circuit  Court  of  Appeals, 
that  the  appellant  should  prosecute  his  appeal 
to  effect  and  to  answer  all  costs  if  he  should 
fail  to  make  his  plea  good,  is  liable  not  only 
for  the  costs  in  the  appellate  court,  but  also 
for  those  in  the  court  below.  Fidelity,  etc., 
Co.  ».  Expanded  Metal  Co.,  (C.  C.A.  1910) 
183  Fed.  568. 

Bond  in  injunction  cases,  —  A  supersedeas 
bond,  given  under  this  section  and  Supreme 
Court  rule  29,  does  not  suspend  the  opera- 
tion of  a  prohibitory  injunction  granted  by 
the  decree  appealed  from,  but,  unless  other- 
wise ordered  by  the  trial  judge  in  allowing 
the  appeal,  as  authorized  by  equity  rule  93, 
such  injunction  remains  in  full  force  pending 
the  appeal,  and  its  violation  is  punishable  as 
a  contempt.  Hence  damages  sustained  by  the 
appellee  by  a  violation  of  the  injunction 
pending  appeal  are  not  the  result  of  a  super- 
sedeas bond,  and  cannot  be  recovered  in  an 
action  thereon.  Green  Bay,  etc.,  Canal  Co.  t*. 
Norrie,  (1902)   118  Fed.  923. 

Judgment  on  l>ond.  —  Where  the  statutes 
of  a  state  authorize  a  summary  judgment 
against  the  sureties  on  an  appeal  or  super- 
sedeas bond,  the  Circuit  and  District  Courts 
of  the  United  States  in  that  state  may  render 
such  judgment.  Egan  t\  Chicagc^  G.  W.  R. 
Co.,  (1908)   163  Fed.  344. 


be  required  by  the  laws  of  the  state,  under 
the  conformity  statute  (R.  S.  sec.  914),  un- 
less the  plaintiff  by  a  certificate  filed  brings 
himself  within  the  provisions  of  this  section. 
Schofiel^d  V.  Palmer,  (1904)    134  Fed.  753. 

Since  a  sovereign  can  be  sued  only  by  his 
own  consent,  he  may  prescribe  the  conditions 
on  which  he  will  be  sued.  Treat  r.  Farmers* 
L.  &  T.  Co.,  (C.  C.  A.  1911)  186  Fed.  760. 


cuit  Court  in  which  the  judgment  was  ren- 
dered. Northern  Pac.  R.  Co.  v.  Amato,  ( C.  C. 
A.  1892)  49  Fed.  881.  The  writ  runs  in  the 
name  of  the  President  and  bears  the  teste  of 
the  Chief  Justice.  It  is  directed  to  the  judges 
of  the  Circuit  (Dourt,  and  commands  them  to 
return,  with  the  writ,  into  this  court,  a  tran- 
script of  the  record.  Such  a  writ  must  be 
served,  and  it  is  so  served  when  it  is  de- 
posited with  the  clerk  of  the  court  in  which 
the  judgment  was  rendered.  This  deposit  of 
the  writ  is  its  service,  and  the  file  mark, 
which  it  is  the  duty  of  the  clerk  to  place 
thereon,  is  but  evidence  to  show  the  facts  of 
service  and  its  date.  Kentucky  Coal,  etc., 
Co.  V.  Howes,  (C.  C.  A.  1907)   163  Fed.  163. 
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joined  in  the  appeal,  or  notified  to  join,  or 
severed  lor  failure  or  refusal  to  join/  the  de- 
fect is  not  one  of  form  only,  which  the  Cir- 
cuit Court  of  Appeals  may  permit  the  ap- 
pellants to  cure  by '  amendment,  under  this 
section,  but  is  fatal  to  jurisdiction  of  the  ap- 
peal. Copland  «?.  Waldron,  (C.  C.  A.  1904) 
133  Fed.  2l7. 

The  right  to  amend  a  writ  of  error  and 
citation  by  adding  omitted  plaintiffs  dependf 
primarily  upon  w^iether  the  record  shows 
enough  to  authorize  the  amendment  under 
this  section.  If  it  appears  from  the  r'epord 
that  the  omission  was  accidental,  the  amend- 
ment should  be  allowed.  Thomas  r.  Green 
County,  (C.  C.  A.  1906)  146  Fed.  969.  See 
also  Martin  t\  Burford,  (C.  C.  A.  1910)  176 
Fed.  5*^5. 

The  inclusion  as  plaintiffs  in  error  of  per- 
sons who  were  not  parties  to  the  action  does 

Vol,  IV,  p,  618,  s«c.  1007. 

A  supersedeas  is  a  matter  of  right,  and  its 
allowance  does  not  rest  in  the  discretion  of 
court  or  judge.  It  is  the  effect,  as  a  mattejr 
of  Uw,  of  a  compliance  by  the  appellant  with 
the  provisions  of  the  Acts  of  Congress.  The 
only  function  of  the  judse  is  to  determine 
whether  the  security  pro&red  for  "  damages 
and  costs  "  is  good  and  sufficient.  McCourt 
V.  Si^jger^-Bigger,  (C.  C.  A.  1906)  160  Fed. 
102. 

A  writ  of  error  and  supersedeas  bond  sus- 
pends the  execution  of  judgment  until  the 
case  has  been  determined.  U.  S.  v.  Dunne, 
(C.  C.  A.  1909)   173  Fed.  256. 

Superfcdeas  in  criminal  cas^.  —  While  a 
writ,  of  error  to  review  a  conviction  for  a  non- 
capital crime>  and  a  supersedeas  to  stay  the 
execution  of  the  sentence,  is  a  matter  of 
right,  an  appearance  or  bail  is  required  to  en- 
title the  accused  to  go  at  large  pending  the 
writ  of  error.  Hardesty  r.  U.  S.,  (C.  C.  A. 
1911),  184  Fed.  2.69. 

When  time  begins  to  mn.  —  The  judgment 
of  a  federal  court  is  not  final,  so  that  the 
jurisdiction  of  the  appellate  court  may  be 
invoked,  while  the  judgxpent  is  still  under 
the  control  of  the  trial  court  through  the 
pendency  of  a  motion  for  a  new  trial.  Clarke 
v..  Eureka  County  Bank,  (1904)  131  Fed.  145. 

In  an  action  at  law,  in  which  the  judgment 
is  reviewable  only  by  writ  of  error,  unless 
such  writ  is  issued  and  served  within  eixty 

Vol.  IV,  p.  622,  sec.  1009. . 

Necessity  of  filing  writ.  —  A  writ  of  error 
is  not  "  brought "  within  the  meaning  of  this 
section  until  the  writ  is  actually  filed' ov 
lodged  with  the  clerk  of  the  court  which  ren- 

Vol.  IV,  p.  624,  sec.  T01T. 

What  may  be  reviewed.  —  Decisions  upon 
the  admission  and  exclusion  of  evidence,  upon 
questions  of  law,  upon  the  question  whether 
or  not  there  is  apy  substantial  evidence  to 
warrant  the  ifndihg,  and  upon  the  question 
whether  or  not  the  finding  supports  the  judg- 


not  vitiate  the  writ  as  to  those  who  were 
parties,  but  is  an  error  which  may  be  cor- 
rected by  dismissing  the  writ  as  to  such  per- 
sons, or  by  striking  out  their  names.  Thomas 
V.  Green  County,  (C.  0.  A.  1906)  146  Fed. 
969. 

Appeal  instead  of  writ  of  error.  —  In  Kerr 
r.  U.  ?§.,  (C.  C.  A.  1907)  159  Fed.  428,  it  was 
held  that  where  a  judgment  on  a  scire  facias 
on  a  forfeited  recognizance  was  sought  to  be 
reviewed  on  appeal,  instead  of  on  a  writ  of 
errpr,  the  objection  could  not  b^  waived  by 
aippearahce  nor  cured  by  amendment. 

Defective  {ittestation.— That  a  writ  of  error 
was  attested  by  the  judge  of  the  federal 
District  Court,  and  by  the  l^istrict  Court 
clerk,  is  a  defect  which  is  amendable  under 
this  section.  Long  v.  Farmers'  State  Bank, 
(C.  C.  A.  1906)  147  Fed.  360. 


days,  a  judge  of  an  appellate  coiurt  has  no 
power  to  grant  a  supersedeas,  and  the  allow- 
ance of  an  appeal  by  the  trial  court  is  with- 
out effect.  Robinson  t?.  Furber,  (1911)  189 
Fed.  918. 

But  under  R.  S.  sees.  1007,  1012,  a  justice 
of  the  Circuit  Court  of  Appeals  may,  on  the 
application  of  aj^peUant  taxing  a  second  ap- 
peal after  the  dismissal  of  his  first  appeal, 
permit  him  to  give  a  supersedeas  bond-  after 
the  expiration  of  the  sixty  days;  the  dis- 
missal of  the  first  appeal  being  due  to  the 
failure  of  the  elerk  6f  the  trial  court  to 
9end  up  the  record  in  due  season.  Suther- 
land V.  Pearee,  (C.  C.  A.  1911)  186  Fed. 
787. 

Damaged  for  violation  of  injunction.  —  A 
supersedeas  bond,  given  under  this  section 
and  Supreme  Court  rule  29,  does  not  suspend 
the  operation  of  a  prohibitory  injunction 
granted  by  the  decree  appealed  from,  but,  im- 
less  otherwise  ordered  by  the  trial  ji^dge  in 
allowing  the  appeal,  as  authorized  by  equity 
rule  93,  such  injunction  remains  in  full  force 
pending  the  appeal,  and  its  violation  is  pun- 
ishable as  a  contempt.  Hence  damages  sus- 
tained by  the  appellee  by  a  violation  of  the 
injunction  pending  appeal  are  not  the  result 
of  tlie  supersedeas  bond,  and  cannot  be  re- 
covered in  an  action  thereon.  Green  Bay, 
etc..  Canal  Co.  ^.  Norrie,  (1902  118  Fed. 
923. 


dered  the  judgment  sought  to  be  reviewed^ 
Eentucky  (3oaI,  etc.,  Co.  v.  Howes^  (CCA. 
1967)   163  Fed.  163. 


ment,  are  the  only  rulings  at  the  trial  that 
may  be  revte^Ked.  Bfimsdall  r.  Waltemej^ 
(C.  C.  A.  1905)  142  Fed.  415. 

Upon  a  writ  of  error  only  questiopff  of  law 
apparent  on  the  record  can  be  considered; 
there  can  be  no  inquiry  whether  there 
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error  in  (tealing  with  questions  of  fact.  Bebn 
r.  Campbell,  (1907)  206  U.  S.  403,  27  S.  Ct. 
602,  51  17.  S.  (L.  ed.)  857. 

A  ^gmeiit  OYMttfliiig  a  d^murret  to  a  plea 
m  abatemnt,  without  further  ord^r  or  judg- 
nfeivt  itt  the  cause,  is  not  subject  to  review 
under  tliifi  SicctioYi.  Cunningham  r.  Rodgers, 
(C.  C.  A.  1909)  171  Fed.  835. 

Wlmt  is  ^ea  in  abatement.  —  An  ans\!^er 
in  an  action  on  a  judgment  in  a  federal  court, 
setting  up  a  parol  agreement  between  the 
parties  that  in  consideration  of  the  defend- 
ant's consent  to  thB  taking  of  the  judgment 
the  plaintiff  shonid  take  iaa  steps  for  its  en- 
foreemeiA  until  th^  termination  Of  another 


suit  which  is  still  pending,  is  in  effect  a  plea 
in  abatement  under  the  Wisconsin  practice, 
and  under  this  section.  Murinette  Sawmill 
Co.  V,  Scofleld,  (C.  C.  A.  1909)   174  Fed.  562. 

This  section  is  applicable  to  the  Circuit 
Court  of  Appeals.  —  Paul  r.  Delaware,  etc.,  R. 
Co.,   (1904)    130  Fed.  962. 

This  section  has  been  cited  in  U.  S.  Fidelity, 
fete.,  Co.  I?.  Woodson  County,  (C.  C.  A.  1906) 
145  Fed.  150;  Mason  City,  etc.,  R.  Co.  r. 
Boynton,  (C.  C.  A.  1907)  168  Fed.  600;  Hill 
r.  Walker,  (C.  C.  A.  1909)  167  Fed.  241; 
Chicago  G.  W.  R.  Co.  v,  Minneapolis,  etc.,  R. 
Co.    (C.  C.  A.  1910)   176  Fed.  237. 


Vol.  IV,  p.  624,  sec.  1012. 

Application  of  section.  —  This  section  does 
not  bare  the  effect  of  making  a  finding  and 
statement  of  facts  by  a  Circuit  Court  in  an 
e<iuity  cause  conclusive  on  the  appellate  court. 
Hendryx  r.  Perkins,  (C.  C.  A.  1903)  123 
Fed.  268. 

In  Fidelity,  etc.,  Co.  r.  Expanded  Metal 
Co.,  (C.  C.  A.  1910)  183  Fed.  568,  it  was 
said:   "  It  is  obvious  that  section  1012  ap- 


plies the  same  rules,  regulations,  and  restric- 
tions to  appeals  as  section  1000  applies  to 
writs  of  error." 

This  section  has  been  cited  in  Columbia 
Heights  Realty  Co.  t?.  Rudolph,  (1910)  217 
U.  S.  547,  30  S.  Ct.  581,  54  U.  S.  (L.  ed.) 
877;  Simpson  v,  Denver  Firet  Nat.  Bank,  (C. 
C.  A.  1904)  129  Fed.  258;  Sutherland  «?. 
Pearoe,  <C.  C.  A.  1911)  186  Fe<J.  789. 


Vol.   X,   p.    199,   sec-    1.      lAet^l^eb.  11,  1908,] 


This  section  is  not  mconstitatieiuiL  —  U. 
S.  17.  New  York,  etc.,  R.  Co.,  (1908)  165  Fed. 
742. 

This  section  does  not  authorize  the  s^lMiftg 
up  of  the  whole  case,  and  therefore  the  court 
will  not  consider  a  case  wh^re  no  final  judg- 
ment, order,  or  decree  determinative  vi  the 
merits  is  rendered.  Baltimore,  etc.,  R.  Co. 
r.  Interstate  Commerce  Commission,  (1909) 
215  U.  S.  216,  30  S.  Ct.  86,  54  U.  S.  (L.  «d.) 
164. 

Fairly  construed,  this  section  permitt  such 
cases  to  proceed  in  tiie  usual  way,  except  for 


beiB^  expedited,  until  assigned  for  final  hear- 
ing before  three  judges;  and  the  provision 
that  **  in  the  event  the  judges  sitting  in  such 
case  s^all  b^  divided  ili  opinion  the  case  shall 
be  certified  to  the  Supreme  Court  for  review 
in  like  manner  as  if  taken  there  by  appeal  as 
hereinafter  profvided,'*  is  effective  only  where, 
by  reason  of  such  division  of  opinion,  a  final 
decree  cannot  be  entered,  since,  if  entered,  an 
appeal  therefrom  lies  under  section  2.  South- 
ern Pac.  Terminal  Co.  v.  Interstate  Commerce 
Commission,   (1908)    166  Fed.  134. 


SUPP.    1909,  p.   291.      [Act  of  Apra  14,  1909.] 


This  Act  is  re-enacted  in  amended  form  in 
Judicial  Code,  i^ec.  129,  ante,  title  .Judiciaby, 
p.  195,  of  this  Supplement. 

Appeal  direct  tt>  tbe  Supreme  Court,  instead 
of  the  Circuit  Court  of  Appeals,  from  a  de- 
cree granting  or  denying  an  interlocutory 
injunction  to  restrain  enforcement  of  a  state 
statute  on  the-  ground  of  its  unconstitution- 
ality, see  Judicial  Code,  sec.  266,  antip,  p.  242, 
of  this  Supplement. 

Nature  and  purpose  of  Act. —  In  this  Act 
the  words  **  in  an^^  cause  "  were  substituted 
in  the  place  of  the  provision  ^*  in  a  cause  in 
which  an  appeal  from  a  final  decree  may  be 
tak^n  finder  thfe  provisions  of  this  Act  to  the 
Cfrmiit  Court  of  Appeals.'*  See  the  original 
section  afid  th^  amendment  by  the  Act  of 
Jufae  6,  1900,  4  Fed.  Stat.  Annot.  422,  4^3, 
nOt^.  IJhe  purpose  of  Congress  in  substitut- 
ing the  words  "  itl  any  cause  "  for  the  provi- 
rtOn  rt'f^rred  to  was  to  confer  upon  the  Cir- 
ctrtt   Ctmft  af  Appeals  jurisdiction  to  hear 


appeals  from  interlocutory  orders  or  decrees 
granting   or   continuing    injunctions    or    ap- 

?iointing  receivers  where  constitutional  ques- 
ions  were  involved.  Without  this  provision 
there  was  no  appeal  from  an  order  or  decree 
of  a  District  or  Circuit  Court,  or  judge  there- 
of, granting  or  continuing  an  injunction  or 
appointing  a  receiver,  if  a  constitutional 
question  was  alleged  in  the  bill  of  complaint. 
The  only  hearing  in  a  case  involving  tlie 
construction  or  application  of  the  Constitu- 
tion of  the  tJnited  States  was  in  the  Supreme 
Court  upon  an  appeal  from  final  decree; 
and  this  delay  for  the  entry  of  a  final  de- 
cree was  deemed  to  be  a  matter  of  ^eat  liard- 
sliip  in  such  cases,  hence  the  statute  was 
amended.  The  court  having  jurisdiction  on 
appeal  from  an  interlocutory  order  to  deter- 
mine a  constitutional  question,  it  follows 
that  the  court  has  jurisdiction  to  determine 
whether  the  Circuit  Court  had  or  had  not 
jurisdiction  of  the  case  by  reason  of  the  pres- 
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ence  or  absence  of  such  constitutional  ques- 
tion. Ix)uisvi]le  t?.  Cumberland  Telephone, 
etc.,  Co.,  (1907)  155  Fed.  725,  728,  84  C.  C. 
A.  161;  Seattle  Electric  Co.  v.  Seattle,  etc., 
R.  Co.,  (C.  C.  A.  1911)  185  Fed.  365. 

In  Alabama  R.  Commission  v.  Central  of 
Georgia  R.  Co.,  (C.  C.  A.  1909)  170  Fed.  226, 
reversing  a  decree  for  an  interlocutory  in- 
junction enjoining  the  enforcement  of  certain 
railroad  and  passenger  rates  of  the  state,  on 
the  ground  that  they  were  confiscatory,  the 
court  said :  "  The  litigation  is  likely  to  end 
sooner  if  no  injunction  is  in  force.  Its  dis- 
patch is  greatly  dependent  upon  the  conduct 
of  the  case  by  the  complainants.  They  would 
not  be  inclined  to  press  the  case  for  speedy 
decision  when  they  have  once  secured  a  pre- 
liminary injunction.  As  long  as  it  stands, 
it  is  as  good  as  any  other,  and  experience 
shows  that  it  often  has.  practically  the  effect 
of  a  permanent  injunction.  Knowledge  of 
this  fact  was  probably  one  of  the  causes  for 
the  enactment  of  the  statute  allowing  appeals 
from  these  interlocutory  orders.  ...  In 
these  cases  the  preliminary  injunctions  have 
been  in  force  for  two  years.  If  no  injunc- 
tion had  been  granted,  it  is  probable  that  a 
final  decree  of  the  Circuit  Court  would  have 
been  reached  in  one-fourth  of  that  time." 

Review  of  case  on  the  merits.  —  In  Ala- 
bama R.  Commission  r.  Central  of  Georgia  R. 
Co.,  (C.  C.  A.  1909)  170  Fed.  226,  a  case 
above  cited  and  described  in  this  note,  the 
court  said :    "  We  think  that  on  appeals  from 


orders  annulling  statutes  which  are  prima 
facie  valid,  their  invalidity  depending  on 
facts  to  be  proved,  it  is  the  duty  of  the  appel- 
late court  —  and  a  responsibility  which  it 
cannot  avoid  —  to  examine  the  whole  case  on 
the  law  and  the  facts.  We  do  not  mean  to 
say  that  the  decision  of  the  lower  court  is 
not  entitled  to  great  weight,  or  that  as  a 
practical  question  it  may  not  sometimes  be 
treated  as  conclusive.  But  where  the  usual 
result  of  an  interlocutory  injunction  is  to 
enjoin  the  operation  of  the  law  for  a  long 
period,  and  where  the  dissolution  of  the  in- 
junction is  the  only  means  of  obtaining  a 
practical  test,  which  may  at  last  be  neces- 
sary, the  ends  of  justice  will  be  promoted  by 
an  examiiiation  of  the  merits  by  the  appel- 
late court.  Cases,  of  course,  may  occur 
where  the  rates  are  apparently  so  flagrantly 
unjust,  so  in  conflict  with  experienee  and 
common  knowledge  as  to  what  is  right,  as  to 
seem  unfair  and  probably  confiscatory  on 
their  face.  In  such  instances,  it  may  be  that 
the  sworn  bill,  with  proper  averments  and 
with  the  affidavits  of  experts  as  to  their  opin- 
ions, would  be  sufficient  to  overcome  the 
pHma  facte  presumption  that  the  rates  estab- 
lished by  legal  authority  are  valid.  But 
where  the  rates  are  not  manifestly  unfair, 
where  it  may  be  that  in  their  practical  en- 
forcement they  may  not  greatly  lessen  the  in- 
come and  may  possibly  increase  it,  it  seems 
to  us  unreasonable  that  the  law  should  be 
suspended  on  such  procedure/' 


SUPP.    1909^    p.   292-      [Act  of  March  2,  1907.] 


Reason  for  enactment.  —  In  U.  S.  v.  Bitty, 
(1908)  208  U.  S.  393,  28  S.  Ct.  396,  62  U.  S. 
(L.  ed.)  543,  it  was  said:  "If  a  court  of 
original  jurisdiction  errs  in  quashing,  setting 
aside,  or  dismissing  an  indictment  for  an 
alleged  offense  against  the  United  States, 
upon  the  ground  that  the  statute  on  which 
it  is  based  is  unconstitutional,  or  upon  the 
ground  that  the  statute  does  not  embrace  the 
case  made  by  the  indictment,  there  is  no  mode 
in  which  the  error  can  be  corrected  and  the 
provisions  of  the  statute  enforced,  except  the 
case  be  brought  here  by  the  United  States  for 
review.  Hence,  that  there  might  be  no  un- 
necessary delay  in  the  administration  of  the 
criminal  law,  and  that  the  courts  of  original 
jurisdiction  may  be  instructed  as  to  the  valid- 
ity and  meaning  of  the  particular  criminal 
statute  sought  to  be  enforced  —  the  above  Act 
of  1907  was  passed." 

"  Constniction  of  the  statute."  —  A  judg- 
ment holding  insufficient  on  demurrer  certain 
counts  of  an  indictment  charging  wilful  mis- 
application of  the  funds  of  a  national  bank, 
in  violation  of  R.  S.  sec.  6209,  5  Fed.  Stat. 
Annot.  145,  because  the  facts  alleged  do 
not  constitute  a  crime  under  that  section, 
as  it  should  be  construed,  is  reviewable  as 
*'  based  upon  the  .  .  .  construction  of  the 
statute."  U.  S.  t?.  Heinze,  (1910)  218  U.  S. 
632,  31  S.  Ct.  98,  54  U.  S.  (L.  ed.)    1139. 

For  the  same  reason  a  judgment  is  review- 
able which  quashed  certain  counts  of  an  in- 
dictment for  violation  of  the  same   statute 


because  they  possessed  the  defects  found  in 
a  prior  indictment  held  not  to  charge  a  crime 
under  the  statute.  U.  S.  v.  Heinze,  (1910) 
218  U.  8.  647,  31  S.  Ct.  102,  64  U.  S.  (L.  ed.) 
1146. 

The  "construction  of  the  statute"  is  in- 
volved, so  as  to  sustain  jurisdiction  of  a 
writ  of  error  under  this  section,  where  an 
indictment  against  a  national  bank  officer  for 
making  false  reports  to  the  Comptroller  of 
the  Currency  was  quashed  because  such  offi- 
cer was  not  an  agent  within  the  meaning  of 
the  federal  statute  defining  the  crime.  U.  S. 
t?.  Corbett,  (1909)  216  U.  S.  233,  30  S.  Ct,  81, 
64  U.  S.  (L.  ed.)  173. 

Interpretation  is  included  in  the  term 
"construction,"  as  used  in  this  Act.  U.  R. 
r.  Biggs.  (1909)  211  U.  S.  507,  29  S.  Ct.  181, 
63  U.  S.   (L.  ed.)   305. 

Demurrer  to  indictment.  —  The  decision  of 
a  District  Court  sustaining  a  demurrer  to 
an  indictment  for  introducing  liquor  into  the 
Indian  country,  is  reviewable  in  the  Supreme 
Court  by  a  writ  of  error  under  this  Act.  U. 
S.  V,  Sutton,  (1909)  216  U.  S.  291,  30  S.  Ct. 
116,  54  U.  S.  (L.  ed.)  200. 

A  judgment  of  a  federal  District  Court  sus- 
taining a  demurrer  to  an  indictment  upon 
two  grounds,  one  of  which  involves  the  con- 
struction of  the  federal  statute  on  which  the 
indictment  is  founded,  and  the  other  the  suf- 
ficiency of  such  indictment  upon  '  general 
principles  of  criminal  law,  is  reviewable  in 
tlie  federal  Supreme  Court  on  a  writ  of  error. 


1450 


Bapp.  1909,  p.  999. 


JUDICIARY, 
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under  this  Act.  U.  S.  17.  Stevenson,  (1909) 
215  U.  S.  190,  30  S.  Ct.  36,  64  U.  S.  (L.  ed.) 
163. 

But  the  various  grounds  of  demurrer  to 
an  indictment  cannot  be  considered  on  a  writ 
of  error  sued  out  by  the  government  in  a 
criminal  case,  under  this  Act,  to  review  a 
judgment  sustaining  a  special  plea  in  bar, 
when  the  defendant  has  not  been  put  in 
jeopardy;  but  the  court  has  jurisdiction  to 
review  only  the  ruling  of  the  court  below  on 
the  sufficiency  of  such  plea.  U.  S.  r.  Mason, 
(1909)  213  U.  S.  116,  29  S.  <Dt.  480,  63  U.  S. 
(L.  ed.)  725. 

The  suffldency  of  an  indictment  upon  gen- 
eral principles  of  criminal  law  is  not  open 
for  review  in  the  federal  Supreme  Court  on 
a  writ  of  error  to  a  federal  District  Court 
under  this  Act.  U.  S.  r.  Stevenson,  (1909) 
215  U.  S.  190,  30  S.  Ct.  35,  54  U.  S.  (L.  ed.) 
153. 

A  judgment  of  a  federal  Circuit  Court  hold- 
ing insufficient  on  demurrer  certain  counts  of 
an  indictment  charging  wilful  misapplication 
of  the  funds  of  a  national  bank,  in  viola- 
tion of  R.  S.  sec.  6209,  because  the  facts  al- 
leged did  not  constitute  a  crime  under  that 
section,  as  it  should  be  construed,  is  review- 
able in  the  Supreme  Court,  under  this  Act, 
when  based  upon  the  construction  of  the  stat- 
ute upon  which  the  indictment  was  founded. 
U.  S.  V,  Heinze,  (1910)  218  U.  S.  532,  31  S. 
Ct.  98,  54  U.  S.  (L.  ed.)  1139. 

Jurisdiction  of  the  federal  Supreme  Court 
of  a  writ  of  error  sued  out  under  this  Act 
to  review  a  judgment  of  a  federal  District 
Court  quashing  an  indictment  for  a  con- 
spiracy illegally  to  acquire  coal  lands  from 
the  United  States,  because  of  the  opinion 
that  the  federal  statute  did  not  prohibit  the 
acts  complained  of,  cannot  be  successfully 
challenged  on  the  theory  that  the  indictment, 
and  not  the  statute,  was  construed.  U.  S.  v. 
Keitel,  (1908)  211  U.  S.  370,  29  S.  Ct.  123, 
63  U.  S.  (L.  ed.)  230. 

The  United  States  may  bring  error  under 
this  Act  to  review  a  judgment  of  a  federal 


Circuit  Court,  quashing  an  indictment  for 
violating  the  Immigration  Act  of  March  3, 
1903.  Taylor  v.  U.  S.,  (1907)  207  U.  S.  120, 
28  S.  a.  53,  52  U.  S.  (L.  ed.)   130. 

Special  plea  in  "bar.  —  The  Supreme  Court 
has  jurisdiction  to  review  a  judgment  pur- 
porting to  dismiss  an  indictment  upon  the 
ground  that  the  statute  of  limitations  was  a 
bar  to  the  prosecution,  although  the  plea  filed 
and  heard  by  consent  and  stipulation  was  de- 
nominated a  plea  in  abatement.  U.  S.  t?. 
Barber,  (1911)  219  U.  S.  72,  31  S.  Ct.  209, 
56  U.  S.   (L.  ed.)   99. 

The  decision  of  a  federal  Circuit  Court  sus- 
taining a  special  plea  in  bar  to  an  indict- 
ment is  reviewable  in  the  Supreme  Court  un- 
der this  Act,  although  the  decision  may  in- 
voke the  application,  rather  than  the  validity 
or  construction,  strictly  speaking,  of  the  stat- 
ute upon  which  the  indictment  was  founded. 
U.  8.  r.  Celestine,  (1909)  216  U.  S.  278,  30 
S.  Ct.  93,  64  U.  S.  (L.  ed.)  196. 

On  review  of  a  judgment  sustaining  a  plea 
in  bar  of  the  statute  of  limitations,  to  an 
indictment  charging  a  continuing  conspiracy, 
the  court  is  not  concerned  with  the  technical 
sufficiency  of  redundancy  of  the  indictment 
or  even  with  any  consideration  of  the  ^nature 
of  the  overt  acts  alleged.  U.  S.  r.  Barber, 
(1911)  219  U.  S.  72,  31  S.  Ct.  209,  56  U.  S. 
(L.  ed.)  99,  folloicing  U.  S.  t\  Kissel,  (1910) 
218  U.  S.  601,  31  S.  Ct.  124,  64  U.  S.  (L.  ed.) 
1168. 

Construction  of  indictment.  —  The  action 
of  the  court  below  as  to  the  mere  construc- 
tion of  the  indictment  is  not  open  to  review 
on  the  writ  of  Serror  authorized  by  the  Act. 
U.  S.  r.  Biggs,  (1909)  211  U.  S.  507,  29  S. 
Ct.  181,  53  U.  S.  (L.  ed.)  305. 

Review  by  certioraiL  —  Want  of  power  In 
the  federal  Supreme  Court,  under  the  Act 
of  March  3,  1891,  sec.  6,  to  review  by  cer- 
tiorari a  judgment  of  the  Circuit  Court  of 
Appeals,  reversing  a  conviction  below,  can- 
not be  helped  out  by  this  Act.  U.  S.  v,  Dick- 
inson, (1909)  213  U.  S.  92,  29  S.  Ct.  485,  53 
U.  S.  (L.  ed.)  711. 


Supp.  1909,  p.  294,  see.  714. 

The  Supreme  Court  of  the  District  of  Co- 
lumbia is  "  a  court  of  the  United  Slates  ** 
within  the  meaning  of  this  section.     James 


r.  U.  S.,  (1906)  202  U.  S.  401,  26  S.  Ct  686, 
50  U.  S.  (L.  ed.)   1079. 


Supp.  1909,  p.  294,  see.  3. 


judgment.  —  A  judgment  overruling 
a  demurrer  to  a  plea  in  abatement  is  not  a 
final  judgment,  and  therefore  is  not  review- 
able under  this  section.  Cunningham  v. 
Rodgers,  (C.  C.  A.  1909)  171  Fed.  835,  dis- 
missing an  appeal,  the  court  also  saying: 
'*  There  is  the  further  objection  to  the  appeal, 
that  the  action  was  at  law,  and  the  case  could 
onlv  have  been  brought  to  this  court  upon 
writ  of  error,"  citing  Toeg  v,  Suffert,  (C.  C. 
A.  1909)    167  Fed.  126. 

Mode  of  review.  —  This  Act  recognizes  a 
distinction  between  cases  at  law  and  in  equity 
and  admiralty,  and  that  a  judgment'  from 


such  court  erroneously  brought  to  the  Cir- 
cuit Court  of  Appeals  by  appeal,  instead  of 
by  writ  of  error,  should  not  be  reviewed, 
though  the  record  contained  all  the  essential 
elements  of  a  record  brought  up  by  writ  of 
error.  Price  v.  U.  S.,  (C.  C.  A.  1909)  169 
Fed.  791. 

Thus  it  has  been  held  that  a  judgment  of 
the  United  States  court  for  China,  overruling 
a  demurrer  to  a  plea  in  abatement,  was  not 
a  final  judgment,  and  therefore  not  review- 
able by  the  Circuit  Court  of  Appeals  under 
this  Act.  Cunningham  v,  Rodgera,  (C.  C. 
A.  1909)   171  Fed.  835. 
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Vol.  IV,  p.  737,  sec.  800. 

I'orto  Rico.  —  The  competency  of  grand 
jurors  summoned  bv  the  District  Court  of 
the  United  States  for  the  district  of  Porto 
Eico  after  a  valid  local  statute  relating  to 
the  qualification  of  jurors  went  into  effect 
must  be  tested  by  that  statute,  in  view  of  the 
provision  of  the  Act  of  April  12,  1900,  31 
Stat.  L.  85,  ch.  191,  sec.  14,  5  Fed.  Stat. 
Annot.  773,  that  the  statutory  laws  of  the 
Ignited  States  not  locally  inapplicable,  ex- 
cept as  otherwise  provided,  shall  have  the 
same  force  and  effect  in  Porto  Rico  as  in  the 
United  States,  and  of  section  34,  6  Fed.  Stat. 
Annot.  773,  that,  in  addition  to  the  ordinary 
jiirisdiction  of  federal  District  Courts,  the 
District  Court  of  the  United  States  for  Porto 
Rico  shall  have  jurisdiction  **  in  all  cases 
cognizant  In  the  Circuit  Courts  of  the  United 
States,  and  shall  proceed  therein  in  the  same 
manner  as  a  Circuit  Court,"  read  in  connec- 
tion with  section  800,  which  declares  that 
jurors  to  serve  in  federal  courts,  in  each 
state  respectively,  shall  have  the  same  quali- 
fications as  jurors  of  the  highest  court  of 
law  in  that  state  at  the  iitne  when  such 
jurors  are  summoned.  Crowley  v.  U.  S., 
(1904)  194  U.  S,  466,  24  S.  Ct.  731,  48  U.  S. 
(L,  ed.)  1075. 

Necessity  for  designating  as  grand  or  petit 
jurors.  —  tinder  this  section  providing  that 
jurors  in  the  federal  courts  shall  be  drawn 
or  selected  in  accordance  with  the  practice  in 
the  state  courts  as  nearly  as  practicable,  and 
section  810,  4  Fed.  Stat.  Annot.  744,  provid- 
ing when  grand  jurors  shall  be  summoned  in 
such  courts,  construed  together,  a  venire  of 


jurors  may  be  drawn  and  summoned  for  a 
term  without  designating  them  as  grand  or 
petit  jurors,  and  at  the  term  a  grand  iUry 
may  be  selected  therefrom,  wher(i  such  is  the 
state  practice.  U.  S.  r.  Breese,  (1909)  171 
Fed.  765. 

The  conditional  or  qualified  right  of  ellal- 
lenge  on  behalf  of  the  federal  gbvemment  in 
a  criminal  case,  which  has  the  effect  of  net- 
ting aside  a  juror  until  the  panel  is  ex- 
hausted, without  assigning  any  cause,  still 
exists  in  those  states  where  sucp  practice  ob- 
tains, notwithstanding  the  enactment  of  thd 
Acts  of  March  3,  1865,  13  Stat.  L.  500,  ch. 
36.  and  R.  S.  sec.  .819,  4  Fed.  Stat.  Annot. 
746,  giving  peremptory  challenges  to  the  gov- 
ernment, if  such  practice  has,  conformably  io 
section  800,  been  adopted  by  a  court  rule  in 
the  federal  courts.  Saw^'er  t\  tJ.  S.,  (1906) 
.  202  U.  S.  150,  26  S.  Ct.  675,  50  U.  S.  (L.  ed.) 
972. 

Objection  to  i^rsonal  qpalificationa -^  bow 
taken.  —  An  objection  to  the  personal  quali- 
fications of  grand  jurors  may  be  taken  by 
plea  in  abatement,  filed  after  the  return  of 
the  indictment,  but  prior  to  arraignment,  and 
as  soon  as  the  facts  on  which  the  objection 
was  based  were  asicertained.  Crowley  r.  XJ. 
S.,  (1904)  194  U.  S.  466,  24  S.  Ct.  731,  48 
U.  S.  {h.  ed.)  1075. 

This  section  was  cited  in  (>awford  r.  U.  S., 
(1909)  212  U.  S.  183,  29  S.  Ct.  260,  63  U.  S. 
(L.  ed.)  465;  Virginia  r.  Felts,  (1904)  133 
Fed.  85;  U.  S.  v.  Mitchell,  (1905)  136  Fed. 
896;  Shaw  V.  U.  S.,  (C.  C.  A.  1910)  190 
Fed.  348. 


Vol.  IV,  p.  741,  sec.  802. 

Act  ooifatitutl<mal.  —  To  the  Hume  effect  as 
the  original  note  and  citing  the  cases  there 
set  out,  Spencer  v.  U.  S.,  (1909)  109  Fed. 
502,  95  C.  C.  A.  60. 

This  section  was  not  repealed  by  Act  of 
June  30,  1879,  ch.  52,  21  Stat.  L.  43,  4  Fed. 
Stat.  Annot.  749,  relating  to  the  same  sub- 
ject. tJ.  S.  r.  Merchants',  etc.,  Transp.  Co., 
(1911)   187  Fed.  356. 

"  Jurors."  —  The  Word  "  jurors,"  as  lieed  in 
this  section,  declaring  that  jtirors  shall  be 
returned  from  such  pafts  of  the  district  front 
time  to  time  as  the  court  shall  direct,  etc., 
embraces  both  grand  and  petit  jurors.  Spen- 
cer V.  V.  S.,  (1909)  169  Fed.  662,  96  C.  C. 
A.  60. 

Drawini^  from  t>art  of  district.  —  While  A 
federal  court  is  given  discretion  by  this  sec- 
tion to  direct  the  selection  of  jurors  from 
any  part  of  the  district  Instead  of  the  dis- 
trict at  large,  such  power  should  only  be  ex- 


ercised whM  th^re.  is  soifie  reaaoii  for  it. 
Thus  in  a  criminal  prosecntion  against  a 
eorporation  in  the  district  including  Chicago, 
which  contains  two- thirds  of  the  population 
of  the  district,  where  the  case  involved  in  ^ 
large  way  questions  of  the  trahspoftatioti  olf 
commerce,  a  panel  of  jurors  drawn  almost 
entirely  from  without  the  city  and  composed 
largely  of  farmers  was  set  aside,  as  not  best 
calculated  to  return  a  fair  and  intelligent 
verdict,  and  a  panel  was  drawn  from  the  en- 
tire district.  U.  S.  V.  Standard  Oil  Co., 
(1909)   170  Fed.  988. 

Where,  prior  to  the  return  of  certain  in- 
dictments, the  district  judge  appointed  a  jury 
Commissioner,  and  directed  such  commis- 
sioner, with  the  cl^rk,  to  place  in  the  box  as 
eligible  for  jury  service  the  narqes  of  550 
persons  residing  in  the  eastern  division  of 
the  district,  directing  th^  riiimber  to  be  drawn 
from  each  county,  it  was  held  that  such  order 
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JURIES. 


Tol.  IT,  p.  74ft,  Me.  819. 


was  not  objectionable  as  substituting  the  dis- 
cretion of  the  judge  for  that  of  the  commis- 
sioner, nor  because  the  representation  pro- 
vided in  the  order  Was  not  in  accordance  with 


the  population  of  such  counties.  U.  S.  v, 
MerchantaS  etc.,  Transp.  Co.,  (1911)  187  Fed. 
355. 


Vol.  IV,  p.  743,  seo.  808. 

WaiTer  of  objections.  —  Objections  to  com- 
petency  of  grand  jury,  not  made  until  thirty- 
five  days  after  service  of  process,  are  waived, 
where  the  court  is  open  every  day,  except 
holidays,  during  such  period.  U.  S.  t*.  Louis- 
ville, etc.,  R.  Co.,  (1910)    177  Fed.  780. 

The  objection  that  the  grand  jury  which 
returned  an  indictment  was  not  selected  as 
required  by  statute  can  be  availed  of  only 
by  a  motion  to  quash,  or  by  a  plea,  and  is 
waived  by  going  to  trial  on  the  merits.  In 
any  event,  if  matter  of  record  and  ground  of 
error,  the  right  to  make  the  objection  is  lost 
by  the  failure  to  assign  it  on  the  prosecution 
of  a  writ  of  error.  Mclnemey  i>.  U.  S.,  (C. 
C.  A.  1906)   147  Fed.  183. 

£z  post  facto  law.  —  The  Arkansas  statute 
(Mansf.  Dig.  Ark.,  sec.  3991,  Ind.  Ter.  Annot. 
Stat.  1899,  sec.  2671),  which  applied  to  In- 
dian Territory  before  the  statehood  of  Okla- 

Vol.  IV,  p.  744,  sec.  810. 

Pnrpoae  of  Act.  —  To  the  same  effect  as  the 
original  note,  see  U.  S.  v,  Breese,  (1909)  172 
Fed.  765. 

Presence  of  jnd^^.  —  A  judge  ordering  a 
grand  jury  need  not  be  present  when  the 
order  is  executed.  Ea  p.  Harlan,  (1909)  180 
Fed.  119,  affirmed  (1910)  218  V.  S.  442,  31 
S.  Ct.  44,  54  U.  S.   (L.  ed.)   1101. 

Effect  of  order. —  The  making  of  an  order 
foi'  the  drawing  and  attendance  of  a  grand 
jury  is  the  exercise  of  a  judicial  power, 
which  pertains  to  both  judge  and  court,  and 
the  order  does  not  conclude  public  or  private 


homa,  required  a  grand  jury  to  be  composed 
of  only  sixteen  men,  and  while  this  section 
provides  that  a  grand  jury  shall  consist  of 
not  less  than  sixteen  nor  mpre  than  twenty- 
three  persons,  it  was  held  that  so  far  as  this 
section  permitted  a  grapd  jury  of  more  than 
sixteen  persons  to  act  upon  a  charge  of  crime 
committed  before  statehood,  it  was  violative 
of  Const.  U.  S.,  art.  1,  sec.  9,  providing  that 
no  ex  poat  facto  law  shall  be  passed,  and, 
as  to  such  a  charge,  a  jury  of  more  than  six- 
teen men  was  not  a  legally  constituted  grand 
jury.    tJ.  S.  V.  London,  (1909)   176  Fed.  976. 

Applies  to  Circuit  and  District  Courts  only. 
—  To  the  same  effect  as  the  original  note,  see 
U.  S.  r.  Haskell,  (1909)   169  Fed.  449. 

For  another  case  citing  this  section,  see 
Lowdon  r.  U.  S.,  (1906)  149  Fed.  673,  79  C. 
C.  A.  361. 


rights  in  any  way,  being  nothing  more  than 
a  mere  administrative  regulation  of  internal 
affairs  relating  to  the  organisation  of  the 
court.  Ex  p.  Harlan,  (11309)  180  Fed.  119, 
affirmed  (1910)  218  U.  S.  442,  31  S.  Ct.  44, 
54  U.  S.  (L.  ed.)   1101.  / 

For  another  case  citing  this  section,  see 
U.  S.  i\  Louisville,  etc.,  R.  Co.,  (1910)  177 
Fed.  780. 

Necessity  for  designating  as  grand  or  petit 
jurors. —  See  under  this  title,  Vol. '4,  p.  737, 
sec.  800. 


Vol.  IV,  p.  744,  sec.  811. 

For  a  case  citing  this  stptiox^,  see  Jones  v.  U.  S.,  (1^08)   169  Fed.  417,  89  C.  C.  A.  307. 

Vol.  IV,  p.  744,  sec.  812. 

For  a  case  citing  this  section,  see  Atwell  v.  U.  6.,  (1908)  162  Fed.  97,  80  C.  C.  A.  97,  15 
Ann.  Cas.  253. 


Vol.  IV,  p.  745,  sec.  819. 


post  faoto  law.  —  The  provision  of  this 
section  Which  limits  the  number  of  peremp- 
tory challenges  df  a  defendant  charge  with 
a  misdemeanor  in  a  federal  court  to  three 
is  not  invalid  as  AU  ex  poit  faeio  law  as  ap- 
plied to  a  defendant  charged  with  ki\  dlTense 
committed  in  (Mktsih6iAA  territ6i*y,  btit  iii^ 
dieted  and  tried  after  the  admission  of  the 
state,  because  under  the  law  of  the  territory 
he  was  entitled  to  a  larger  number.  Hallock 
V.  U.  S.,  (C.  C.  A.  1911^)   195  Fed.  417. 

Trial  6f  several  indictments  together. — 
That  a  number  ot  indlctn^ents  aprAinet  the 
rSOkiae  defendant   under   section   5480,   H.   S., 


for  using  the  mails  to  defraud,  are  by  order 
of  the  court  tried  together  to  the  same  jury, 
does  not  affect  the  right  under  section  819 
to  three  peifemptory  Challenges  for  each  in- 
dictment. Betts  i^.  U.  S.,  (1904)  132  Fed. 
228,  05  C.  C.  A.  452.  Com/pare  Krause  v.  U. 
S.V  (1906)    147  Fed.  442,  78  C.  C.  A.  642. 

Consolidation  of  actions.  —  Where  separate 
actions  by  the  same  plaintiff  are  consolidat^ed 
for  trial  by  order  of  the  court,  either  on  its 
own  motion  or  on  motion  of  counsel  for  the 
plaintiff,  in  order  to  avoid  waste  of  time 
and  unnecessary  expanse,  but  the  causes  of 
action  are  such  that  separate  verdicts   are 
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required,  plaintiff  and  defendants  are  each 
entitled  to  the  same  number  of  challenges  to 
jurors  as  they  would  be  if  the  cases  Iiad  been 
tried  separately.  Butler  t*.  Evening  Post; 
Pub.  Co.,   (C.  C.  A.  1906)   148  Fed.  821. 

TerritoriU  courts.  —  On  the  trial  in  a  ter- 
ritorial District  Court  of  an  indictment 
charging  an  offense  against  the  laws  of  the 
United  States  questions  relating  to  the  right 
of  the  defendants  to  be  tried  separately  and 

Vol.  IV,  p.  749,  sec.  2. 

Prior  service.  —  R.  S.  sec.  812,  4  Fed.  Stat. 
Annot.  744,  which  provides  that  "no  person 
shall  be  summoned  as  a  juror  in  any  Circuit 
or  District  Court  more  than  once  in  two 
years,  and  it  shall  be  sufficient  cause  of  chal- 
lenge to  any  juror  called  to  be  sworn  in  any 
case  that  he  has  been  summoned  and  attended 
said  court  as  a  juror  at  any  term  of  said  court 
held  within  two  years  prior  to  the  time  of 
such  challenge,"  as  modified  by  this  Act,  by 
reducing  the  time  to  one  year,  prescribes  the 
rule  of  procedure  in  the  federal  courts  to  the 
exclusion  of  any  state  statute  or  rule,  and 
under  such  provisions  it  is  not  ground  of 
challenge  to  a  juror  that  he  has  served  as  a 
juror  within  one  year  unless  it  was  in  the 
same  court.  Morris  r.  U.  S.,  (1908)  161  Fed. 
672,  88  C.  C.  A.  532,  reversed  on  other 
grounds  in  (1009)  168  Fed.  682,  94  C.  C.  A. 
168. 

Neither  is  prior  service  a  ground  for  dis- 
qualification of  a  juror  unless  such  service 


to  challenge  jurors  peremptorily  are  to  be  de- 
termined by  the  laws  of  the  territory.  Coch- 
ran i\  U.  S..  (C.  C.  A.  1906)  147  Fed.  206. 

Cases  in  ^hich  section  applies.  —  This  sec- 
tion in  so  far  as  it  relates  to  challenges  in 
capita]  and  other  felony  cases  clear^  ap- 
plies only  in  cases  in  which  the  United  States 
is  the  prosecutor.  Virginia  f.  Felts,  (1904) 
133  Fed.  85. 


was  in  the  capacity  of  a  petit  juror.  Boyer- 
town  Nat.  Bank  v,  Schufelt,  (1906)  145  Fed. 
609,  76  C.  C.  A.  187. 

Appointment  of  jury  commissioner  by  dis- 
trict judge.  —  This  Act  provides  that  nil 
jurors  for  the  federal  courts  shall  be  pub- 
licly drawn  from  a  box  in  which  names  shail 
have  been  placed  by  the  clerk  of  the  court  and 
a  commissioner  to  be  appointed  by  the  judge 
thereof.  R.  S.  sec.  609,  4  Fed.  Stat.  Annot. 
243,  declares  that  Circuit  Courts  shall  l>e 
held  by  the  circuit  justices,  or  by  the  circuit 
judge  of  the  circuit,  or  by  the  district  judge 
of  the  district,  sitting  alone,  or  by  any  two 
of  such  judges  together.  It  has  been  held 
that  since  a  district  judge  sitting  in  a  Cir- 
cuit Court  has  all  the  powers  of  a  circuit 
judge,  a  district  judge  presiding  in  the  Cir- 
cuit Court  had  jurisdiction  to  appoint  a  com- 
missioner to  select  jurors  from  which  a  grand 
jury  was  to  be  drawn  for  such  Circuit  Court. 
U.  S.  V.  Miller,  (1911)   187  Fed.  369. 


Vol.  IV,  p.  754,  sec.  5.     [Iowa  —  residence  of  j'wrors.'] 


Residence  of  jurors  from  central  division.  — 
This  Act  does  not  require  that  jurors  drawn 
for  service  in  the  circuit  division  of  the 
Southern  District  of  Iowa  should  be  eitiasens 


residing  in  that  division,  it  being  sufficient 
that  they  reside  in  the  district.  Spencer  r. 
U.  S.,  (1909)  169  Fed.  562,  95  C.  C.  A.  60. 


JUSTICE,  DEPARTMENT  OF. 

Vol.  IV,  p.  763,  see.  346. 

For  a  case  dting  this  section,  see  /«  re  BeaTera,  (1004)   131  Fed.  366. 


Vol.  IV,  p.  763,  sec.  347. 

Appointment  of  special  assistants  to  a  dis- 
trict attorney.  —  The  fact  that  the  commis- 
sion of  a  special  assistant  to  a  district  attor- 
ney appointed  under  the  authority  given  by 
R.  S.  sec.  363,  4  Fed.  Stat.  Annot.  70,  is 
signed  by  the  solicitor-general  in  the  de- 
partment of  justice  as  **  acting  attorney-gen- 

Vol.  IV,  p.  766,  sec.  356. 

On  question  of  law  only.  —  The  question  as  for  appointment  in  the  Marine  Hospital  aer- 
to  whether  or  not  a  citizen  of  Porto  Rico,  vice  under  a  departmental  regulation  which 
legally  a  resident  of  New  York,  is  eligible      requires  the  applicant  to  be  a  citizen  of  the 

1464 


eral"  does  not  affect  the  validitv  of  the  ap- 
pointment; the  solicitor-general  being  em- 
powered by  section  347  to  exercise  the  duties 
of  the  office  of  the  attorney-general  in  case 
of  his  absence,  which  will  be  presumed  in 
support  of  the  regularity  of  the  appointment. 
U.  S.  V.  Twining,  (1904)   132  Fed.  129. 
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United  States,  or,  if  of  foreign  birth,  to  fur- 
nish proof  of  American  citizenship,  does  not 
involve  any  question  of  law  within  the  mean- 
ing of  this  section,  and  is  not,  therefore,  one 
properly  calling  for  an  opinion  of  the  attor- 
ney-general. The  requirement  not  being  de- 
manded by  law,  its  interpretation  may  prop- 
erly be  left  to  the  department  or  bureau  re- 
sponsible for  its  existence  and  execution. 
(1904)  26  Op.  Atty.-6en.  183. 

A  finding  of  facts  cannot  be  made  by  the 
attorney-general.  (1908)  26  Op.  Atty.-(5en. 
604;   (1908)  27  Op.  Atty.-Gen.  49. 

A  statement  of  the  facts  In  the  nature  of 
an  agreed  case  in  an  action  at  law  should  be 
embodied  in  the  request  for  an  opinion. 
(1902)  24  Op.  Atty.-(^n.  59;  (1902)  24  Op. 
Atty.-Gen.  102;  (1907)  26  Op.  Atty.-Gen. 
378;  (1908)  26  Op.  Atty.-(3en.  609. 

Must  be  on  matter  actually  pending. — 
(1902)  24  Op.  Atty.-Gen.  59;  (1902)  24  Op. 
Atty.-Gen.  118;  (1903)  24  Op.  Atty.-Gen. 
556;  (1904)  25  Op.  Atty.-Gen.  179;  (1908) 
26  Op.  Atty.-Gen.  609;  (1908)  27  Op.  Atty.- 
Gen.  37;   (1908)  27  Op.  Atty.-Gen.  49. 

Question  of  law  must  be  specifically  formu- 
lated. —  It  has  been  the  invariable  rule  of  the 
department  of  justice  to  decline  to  give  an 
opinion  upon  any  question  of  law  unless  it  is 
'-specifically  formulated."  (1902)  24  Op. 
Atty.-Gen.  59;  (1907)  26  Op.  Atty.-Gen.  378; 
(1908)    26  Op.  AUy.-Gen.  609. 

Quefltiona  not  arising  in  department  mak- 
ing inquiry.  — In  (1906)  25  Op.  Atty.-GJen. 
584,  the  attorney-general  declined  to  express 
an  opinion  upon  the  question  propounded  by 
the  Secretary  of  the  Interior  as  to  whether 
the  preliminary  draft  of  title  LXVIII., 
"Kailway  and  Telegraph  Companies,"  sum- 
mitted  to  him  by  the  commission  to  revise 
and  codify  the  laws  of  the  United  States, 
correctly  embodies  the  provisions  of  existing 
law  upon  the  subject,  for  the  reason  that  the 
inquiry  did  not  present  a  question  of  law 
arising  in  the  administration  of  his  depart- 
ment. 

Questions  of  propriety  inyolying  executive 
discretion.  —  The  attorney -general  will  not 
express  an  opinion  upon  the  propriety  of  the 
exercise  by  the  head  of  a  department  of  his 
official  discretion.  (1902)  24  Op.  Atty.-Cfen. 
118;    (1905)    25   Op.  Atty.-Gen.   94;    (1905) 

25  Op.  Attv.-Gen.  524;  (1907)  26  Op.  Atty.- 
Gen.  421;    (1908)  26  Op.  Atty.-Gen.  578. 

Jurisdiction  of  attorney-general  and  comp- 
troller of  treasury.  —  The  attorney -general 
will  not  express  an  opinion  upon  a  question 
involving  payment  of  money  which  has  been 
decided  by  the  comptroller  of  the  treasury, 
whose  decision,  under  section  8  of  the  Act  of 
July  31,  1894,  ch.  2,  28  Stat.  L.  208,  7  Fed. 
Stat.  Annot.  384,  is  conclusive  in  law.    (1904) 

26  Op.  Atty.-Gen.  185. 

The  comptroller  of  the  treasury,  rather 
than  the  attorney-general,  should  pass  upon 
the  question  of  the  power  of  refund  and  pay- 
ment out  of  the  treasury  of  duty  overpaid  on 
an  importation  of  merchandise.  (1902)  24 
Op.  Atty.-Gen.  553.  See  also  (1902)  24  Op. 
Atty.-Gen.  85;  (1906)  25  Op.  Atty.-Gen.  614; 
(1907)  26.0p.  Atty.-Gen.  431. 

Exception.  —  The  authority  conferred  upon 


the  comptroller  of  the  treasury  by  section  8 
of  the  Act  of  July  31,  1894,  28  Stat.  L.  208, 
7  Fed.  Stat.  Annot.  384,  to  decide  questions 
involving  payments  to  be  made  from  the 
treasury  is  complete;  but  that  Act  does  not 
establish  a  rule  which  is  universal  and  with- 
out exception.  Congress  did  not,  by  that  en- 
actment, intend  to  shorten  the  reach  of  sec- 
tions 354  and  356,  R.  S.,  or  to  repeal  pro 
tanto  those  sections.  Where  a  question  is 
presented  to  the  attorney-general  in  accord- 
ance with  law  for  decision,  and  he  is  of  opin- 
ion that  the  nature  of  the  question  is  gen- 
eral and  important  in  other  respects  than  dis- 
bursement, and  therefore  conceives  that  it  is 
proper  for  him  to  deliver  his  opinion,  it  is 
final  and  authoritative  under  the  law,  and 
should  be  so  treated  by  the  accounting  offi- 
cers of  the  treasury,  even  though  the  question 
involves  a  payment  to  be  made  from  the 
treasury.  When  the  comptroller  of  the 
treasury  waives  his  right  to  determine  a 
matter  involving  disbursements  within  the 
scope  of  his  authority  under  the  law,  and  re- 
quests or  suggests  a  ruling  by  the  attorney- 
general,  the  attorney-generars* opinion  should 
be  controlling  upon  the  accounting  officers  of 
the  treasury,  and  should  be  followed  by  them 
unless  contrary  to  some  authoritative  judi- 
cial decision.  (1904)  25  Op.  Atty.-Gen.  301, 
followed  (1906)  26  Op.  Atty.-Gen.  81.  See 
also  (1908)  26  Op.  Atty.-Gen.  609. 

Judicial  questions.  —  The  attorney -general 
cannot  properly  pass  upon  the  question 
whether  the  courts  in  this  country  have  au- 
thority to  execute  letters  rogatory  issued 
out  of  the  German  patent  ofiice,  as  that  is  a 
matter  for  judicial  and  not  for  executive  de- 
termination.    (1902)   24  Op.  Atty.-G^n.  69. 

In  (1903)  25  Op.  Atty.-(Jen.  97,  the  attor- 
ney-general declined  to  express  an  opinion  as 
to  the  liability  of  the  postmaster  at  Balti- 
more, Md.,  for  a  sum  of  money  paid  by  him 
to  a  former  clerk  in  the  Baltimore  post- 
office,  and  for  which  no  service  was  per- 
formed, for  the  reason  that  the  question  was 
essentially  a  judicial  one,  amounting  to  an 
inquiry  whether  in  regular  legal  proceedings 
a  court  and  jury  would  hold  that  officer 
liable. 

In  (1905)  25  Op.  Atty.-Gen.  369,  the  at- 
torney-general declined  to  express  an  opinion 
upon  the  question  whether  a  wilful  refusal  to 
give  true  answers  to  inquiries  concerning 
statistics  which,  by  section  6  of  the  Perma- 
nent Census  Act  of  March  6,  1902,  1  Fed. 
Stat.  Annot.  737,  32  Stat.  L.  52,  the  Depart- 
ment of  Commerce  and  Labor  is  authorized 
to  collect,  would  subject  a  person  to  the  pen- 
alties prescribed  by  section  22  of  the  Act  of 
March  3,  1899,  1  Fed.  Stat.  Annot.  747,  30 
Stat.  L.  1020,  for  the  reason  that  the  ques- 
tion is  pre-eminently  one  for  judicial  and  not 
executive  determination. 

Matters  belonging  to  department  of  justice. 
—  In  (1905)  25  Op.  Atty.-Gen.  543,  the  attor- 
ney-general declined  to  express  an  opinion 
upon  the  question  whether  proceedings  by 
court-martial  would  bar  proceedings  in  the 
civil  courts  for  an  assault  or  other  crime 
involved  in  the  offense  of  hazing,  for  the 
reason  that  it  would  be  of  no  assistance  to 
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thoaQ  officers  in  tbe  proper  discharge  of  their 
djuties,  and  should  ^uch  action  be  taVen,  tlv; 
matter  would  peculiarly  be  one  for  the  con- 
sideration oi  his  department.  See  aUo 
(1902)  24  Qp.  Atty.-G^n.  59  i  (1008)  26  Op. 
Atty.-Gen.  631. 


Questions  once  definitely  answesed.  —  A 
que>stion  onqe  definitely  answered  by  a  fornuer 
attorney-general  ^^  left  at  rest  for  a  long; 
term  of  years  should  be  reconsider^  only  i|^ 
a  very  exceptional  case.  (1002)  24  Op.  Atty.- 
Gen.  53. 


Vo(.  IV,  p.  77a  sec.  362. 

For  A  case  ckkig  this  section,  see  In  re  Beavers,  (1004)   131  Fed.  3^. 


KIDNAPFING. 


V«l.  IV,  p.  774,  sec.  5526. 

Cepstitutioiiality.  —  This  section  was  au- 
thorized by  the  pjrovisions  of  U.  S.  Coiv9t.«. 
13th  AmeindmeQt,  forbiddine  slavery  or  in- 
voluntitry  servitude  within  the  United  States 
or  any  place  subject  to  their  jurisdiction,  and 
granting  to  CongTiess  the  power  to  enforce  the 
prohibition  by  appropriate  legislation.  Cly- 
att  V.  U.  S.,  (1005)  107  U.  S.  ^07,  25  S.  Ct. 
420,  40  U.  S.   (L.  ed.)  726. 

4Scope  of  ststute.  —  The  holding  of  another 
in  a  state  of  peonage,  whether  sanctioned  or 
not  by  municipal  or  state  law,  is  included  in 
the  prohibition  aeainst  peonage  in  any  state 
or  territory  of  the  United  ^ates  contained 
in  thifl  section.  Clyatt  v.  U.  S.,  (1905)  197 
U.  S.  207,  25  S.  Ct.  4(20,  49  U.  S.  (L.  ed.) 
726. 

Peonage  dejBned.-~In  Clyatt  t;.  U.  S., 
(10t05)  107  U.  S.  207,  26  S.  Ct  420,  40  U.  S. 
(L.  ed.)  726,  Brewer,  J.,  in  detoing  peonage, 
said :  "  Peonage  may  be  defined  as  a  status 
ox  condition  of  compulsory  iservioe,  based 
upon  the  indebtedness  of  tljve  peon  to  the  mas- 
ter. The  basal  fact  is  indebtedness.  .  .  . 
Peonage  is  sometimet^  classified  as  voluntary 
or  imvolunftary ;  but  this  implies  simply  a 
difference  in  the  mode  of  origin,  but  none  in 
the  character  of  tUe  servitude.  The  one  ex- 
ists where  the  debtor  voluntarily  contracts  to 
enter  the  service  of  his  creditor.  The  other 
is  forced  upon  the  debtor  by  some  provision 
of  law.  But  peonage,  however  created,  is 
compulsory  se^ice  —  involuntary  servitude. 
The  peon  can  release  himself  therefrom,  it  is 
true,  by  the  payment  of  the  debt,  but  other- 
wise tite  service  is  enforced.  A  clear  distinc- 
tion exists  between  peonage  and  the  voluntary 
performance  of  labor  or  rendering  of  services 
in  payment  of  a  debt.  In  the  latter  case  the 
debtor,  though  contracting  to  pay  his  indebt- 
ness  by  labor  or  service,  ajnd  subject,  like  any 
other  contractor,  to  an  action  for  damages 
for  breach  of  that  contract,  can  elect  at  any 
time  to  break  it,  and  no  law  or  force  compels 
perforniiince  or  a  continuance  of  the  service." 

For  other  cases  defining  peonage,  see  Peon- 
age Cases,  (1905)  136  Fed.  707;  In  re  Peon- 
age Charge,  (1005)  138  Fed.  686;  U.  S.  v. 
Clement,   (1909)    171  Fed.  974. 

Element  of  offense.  —  In  order  to  consti- 
tute the  crime  of  holding  another  person  in 


peonage^  it  is  not  necessary  that  the  defend- 
ant sliould  have  acted  corruptly.  The  fact 
that  persons  were  induced  to  work  for  an- 
other in  payment  of  debts  through  fear  of 
prosecution  if  they  refused  did  not  render  the 
master  guilty  of  peonage,  unless  such  fear 
was  caused  by  threats  of  prosecution  made 
by  him  at  the  time.  U.  S.  v,  Clement,  (1909) 
171  Fed.  974. 

State  l^ws  punishing  breach  ol  labor  con- 
tract.—  A  state  statute  which  makes  crimi- 
nal the  procurement  of  money  upon  a  fraudu- 
lent contract  to  perform  service  and  the 
fraudulent  abandonment  of  the  contract  after 
Imving  so  procured  the  money  is  not  a  viola- 
tion of  R.  S.  sees.  1000,  5526^  prohibiting  in- 
voluntary service  of  labor.  Young  ».  State, 
(1908)  4  Ga.  App.  827,  62  S.  E.  558. 

In  Bailey  v,  Alabama,  (1011)  210  U.  S. 
219,  31  S.  Ct.  145,  55  U.  S.  (L.  ed.)  191,  it 
was  held  tliat  so  far  as  the  refusal  without 
just  cau5)e  to  perform  the  labor  called  for  in 
a  written  contract  of  employment  under 
wliich  the  employee  has  obtained  money 
which  was  not  refunded,  or  property  which 
was  not  paid  for,  is  made  prima  facie  evi- 
dence of  an  intent  to  defraud  by  Ala.  Code 
1896,  sec.  4730,  as  amended  by  Gen.  Acts 
1003,  p.  345,  and  Gen.  Acts  1907,  p.  636,  and 
therefore  punishable  as  a  criminal  offense, 
such  legislation  offends  against  the  prohibi- 
tion of  the  13th  Amendment  to  the  Federal 
Constitution  against  involuntary  servitude, 
except  as  punishment  for  crime,  and  against 
the  provisions  forbidding  peonage,  found  in 
\\.  S.  sees.  1990  and  5526,  enacted  to  secure 
the  enforcement  of  such  amendment  —  espe- 
cially since,  under  the  local  practice,  the  ac- 
cused may  not,  for  the  purpose  ol  rebutting 
the  statutory  presumption,  testify  as  to  his 
uncommunicated  motives,  purposes,  or  inten- 
tions. Compare  Townsend  t'.  State>  (100$) 
12.4  Qa.  09,  52  S.  E.  293. 

To  work  ouLt  a  debt  or  contract  -r  If  a  per- 
son desiring:  to  have  a  servant  ret^urned  to 
'  him  to  work  out  a  debt  causes  such  servant 
to  be  arrested  on  a  warrant  prqciued  by  the 
master,  and  after  incarceration  the  master 
procures  the  servant's  release  on  his  pro^::^!^ 
to  return  to  his  master's  e^^ploymeot  to  oon- 
tinue  to  wo^k  out  a  debt^,  the  master  is  g\iUty 
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of  peonage,  prohibited  by  this  aoctlon,  pro- 
vided the  servant  was  charged  with  the  crime 
for  the  procuring  his  arrest  and  incarcera- 
tion, and  to  enable  the  master  to  extort  from 
the  servant  a  promise  to  return  and  work 
out  the  debt.  In  re  Peonage  Charge,  (1905) 
138  Fed.  636. 

Inducing  a  person  to  labor  in  payment  of 
debts  by  threats  of  prosecution  may  consti- 
tute intimidation  and  amount  to  peonage,  if 
by  reason  of  the  dij^erent  character  of  the 


parties  such  threats  overcome  tha  will  of  tlie 
servant  so  that  the  servioe  is  injiroliintary. 
U.  S.  v.  Clement,  (1909)   171  Fed.  974. 

Evidence.  —  Evidence  of  a  prior  condition 
of  peonage,  to  which  the  persons  so  held  were 
returned  by  the  act  ol  d^ndant^  is  essential 
to  support  a  conviction  undeB  an  indictment 
charging  the  defendant  with<  returning  cer- 
tain designated  persons  to<  a  condition  of 
peonage.  Clyatt  «?.  U.  S.,  (1905)  1»7  U.  S. 
207.,  25  S.  Ct  429,  49  U.  &  (L.  ed.)  726. 
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Gonstitiitionality.  —  The  prohibition,  imder 
penalty  of  fine  or  imprisonment,  except  in 
case  of  extraordinary  emergency,  against  re- 
quiring or  permitting  laborers  or  mechanics 
employed  upon  any  of  the  public  works  of  the 
United  States  or  of  the  District  of  Columbia 
to  work  more  than  eight  hours  each  day  is 
not  repugnant  to  the  Federal  Constitution. 
Ellis  «?.  U.  S.,  (1907)  206  U.  S.  246,  27  S.  Ci, 
600.  61  U.  S.  (L.  ed.)  1047.  See  also  (1905) 
26  Op.  Attj'.-Gen.  441. 

SxtiaoTdmary  emergency.  —  The  exception 
in  this  section  of  cases  of  extraordinary  emer- 
gency was  designed  to  excuse  overtime  work 
which  must  be  rendered  to  avert  some  sudden 
unusual  emergency,  unexpectedly  arising  and 
calling  for  prompt  action.  (1907)  26  Op. 
Atty.-Gen.  278. 

The  building  of  levees  on  the  banks  of  the 
MisMssippi  river  in  the  Eastern  District  of 
Louisiana  presents  at  all  times  an  extraor- 
dinary emergency,  exempted  from  operation 
of  tne  eight-hour  law.  U.  S.  v,  Oarbish, 
(iWO)    180  Fed.  602. 

A  delay,  not  entirely  unexpected,  in  ob- 
taining the  timber  required  for  the  construc- 
tion of  a  pier  at  the  Boston  navy  yard,  was 
held  not  to  create  an  extraordinary  emer- 
geiicy  within  the  meaning  of  the  exception 
in  this  Act.  Ellis  r.  U.  S.,  (1907)  206  U.  S. 
24»,  27  S.  Ct.  600,  61  U.  S.  (L.  ed.)  104.7. 

In  U.  S.  r.  Sheridan-Kirk  Contract  Co., 
(1906)  140  Fed.  810,  it  was  held  that  an 
"  extraordinary  emergency "  in  connection 
with  the  building  of  a  dam  across  the  Ohio 
river  could  not-  be  construed  as  a  continuing 
emergency,  wnich  would  suspend  the  eight- 
hour  law  during  the  entire  life  of  the  con- 
tract, nor  an  emergency  growing  out  of  the 
scarcity  of  labor,  nor  could  it  be  made  to 
include,  not  only  the  time  of  the  happening 
of  k  ilf>od.  but'  also  the  time  req\iired  to  re- 
pair the  injuries  '  resulting  therefrom ;  but' 
that  it  is  such  an  unforeseen,  sudden,  or  un- 
expected emergency  as  requires  immediate  ac- 
tion or  remedy,  and  wnen  the  emergency 
passes  the  privilege  ceases. 

Intent.  —  A  contractor  for  a  public  work  of 
the  United  States,  who  intentionally  permits 
laborers  employed  thereon  io  work  more  than 
eight  hours  a  day,  un^er  the  mistaken  as- 


sumption that  an  extraordinary  emergency 
exists,  intentionally  violates  the  provisions  of 
this  Act.  Ellis  v.  U.  S.,  (1907)  206  U.  S. 
246,  27  S.  Ct.  600,  61  U.  S.  (L.  ed.)  1047. 

Laborer^  and  mechanics.  —  Musters,  mates, 
engineers f  firemen,  crane  men,  deck  hands, 
and  scow  tnen  employed  on  tugs,  dredges,  and 
scows  used  in  dredging  a  harbor  channel  are 
not  laborers  or  mechanics  within  the  meaning 
of  this  Act.  Ellis  v,  U.  S.,  (1907)  206  U.  S. 
246,  27  S.  Ct.  600,  61  U.  S.  (L.  ed.)   1047. 

In  Breakwater  Co.  t\  U.  S.,  (C.  C.  A.  1910) 
183  Fed.  112,  it  appeared  that  the  defendant 
was  a  contractor  engaged  in  constructing  for 
the  United  States  jetties  near  Cape  May  har- 
bor, extending  from  the  shore  into  the  open 
sea.  The  jetties  were  built  up  with  stone, 
thrown  overboard  from  barges,  which  were 
towed  across  Delaware  bay,  anchored,  and  as 
needed  towed  to  the  jetties  and  warped  along 
while  being  discharged.  As  crews  of  such 
barges  defendant  employed  engineers,  boat- 
men, and  bookmen,  selected  for  their  seafar- 
ing experience,  who  operated'  the  barges  and 
also  discharged  their  cargoes.  The  work  done 
and  the  time  required  to  do  it  depended  on 
tide,  wind,  and  weather,  which  ordinarily  re- 
quired variable  hours  of  service  on  the  part  of 
the  men.  The  court  followed  Ellis  r.  U.  S., 
supra,  and  held  that  such  men  were  seamen, 
with  the  rights  of  such,  including  the  right 
to  a  lien  on  the  vessel  for  their  wages,  and 
could  not  be  classed  as  laborers  or  mechanics, 
within  the  meaning  of  this  Act. 

Watchman.  —  In  (1908)  26  Op.  Atty.-Gen. 
623,  it  was  held  that  a  watchman  "whose 
duty  is  to  watch  the  entranqe  of  one  of  the 
public  buildings  occupied  by  the  War  Depart- 
ment, executing  instructions  with  regard  to 
admitting  persons  into  the  building  and  |>er- 
mittinff  public  property  to  be  taken  out  of 
the  building,  reporting  to  his  chief  any  vio- 
lation of  law,  disturbance  of  the  peace,  etc., 
that  may  be  brought  to  his  attention,  or  to 
guard  the  building  and  property  therein 
during  the  night,"  was  not  a  laborer  or  me- 
chanic with  the,  meaning,  ol.  the-  eigbt-hour^ 
1av7 

In  (1908)  26  Op.  Atty,-Gen.  622,  it  vras 
held  that  a  watchman  em^ployed  at  Corre- 
gidor  Island,  Pluli{\pjdi^lBliuauis»  .whose  .dutitai> 
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were  "to  supervise  all  arrivals  and  to  see 
that  no  one  lands  on  the  Island  without  au- 
thority, to  investigate  such  matters  as  the 
absence  from  work  of  native  employees,  and 
to  make  reports  of  those  matters,  was  not  a 
laborer  or  mechanic  within  the  meaning  of 
the  eight-hour  law. 

See  also  (1908)  26  Op.  Atty.-Gen.  604. 

Blackamiihs  and  their  helpers,  firemen^ 
and  pumpmen  employed  in  the  Reclamation 
Service  are  either  mechanics  or  laborers  with- 
in the  meaning  of  the  eight-hour  law.  (1006) 
26  Op.  Atty.-Gen.  64. 

Person  coring  for  offhe,  lawns,  etc,  —  A 
laborer  "whose  duty  is  to  perform  manual 
labor  in  the  removal  of  furniture  and  office 
fixtures,  cutting  grass,  washing  floors  and 
windows,  and  general  office  cleaning,"  is  not 
a  laborer  within  the  meaning  of  the  eight- 
hour  law;  such  services  being  more  those  of 
a  domestic  servant  than  those  of  a  laborer  iti 
the  usual  meaning  of  the  term.  (1908)  26 
Op.  Atty.-Cten.  623. 

A  hostler  "whose  duty  is  to  feed,  drive, 
and  care  for  horses,  and  to  clean  carriages, 
harness,  and  stables,"  is  rather  a  domestic 
servant  than  a  laborer.  (1008)  26  Op.  Atty.- 
Gen.  623. 

A  messenger  "whose  duty  is  to  sweep 
floors  and  do  general  office  cleaning,  attend 
to  fires,  and  carry  messages,"  is  not  a  laborer 
or  mechanic  within  the  meaning  of  the  eighth 
hour  law.  (1908)  26  Op.  Atty.-Gen.  623. 
See  also  (1908)  26  Op.  Atty.-Gen.  604. 

Method  of  payment  not  material,  —  The 
words  "  laborers  and  mechanics,"  as  used  in 
the  eight-hour  law,  apply  to  all  persons  who 
may  fairly  come  within  the  description  of 
laborers  and  mechanics,  whether  they  are 
paid  by  the  year,  by  the  month,  or  by  the 
day.     (1905)   25  Op.  Atty.-Gen.  466. 

Jetty  work.  — In  (1907)  26  Op.  Atty.-Gen. 
278,  it  was  held  that  this  Act  applied  to  the 
jetty  work  at  the  mouth  of  the  Ck)lumbia 
river,  which  was  being  conducted  directly  by 
the  government,  and  that  those  employed 
upon  that  work  who  came  fairly  within  the 
meaning  of  the  words  "  laborers  and  me- 
chanics "  should  be  restricted  to  eight  hours 
of  effective  labor  in  any  one  calendar  day, 
irrespective  of  enforced  idleness  on  other 
days,  except  in  case  of  a  sudden  emergency 
requiring  prompt  action. 

Skilled  workmen.  —  The  eight-hour  law  in- 
cludes skilled  as  well  as  unskilled  workmen; 
and  the  employment  of  persons  for  a  longer 
period  than  eight  hours  in  any  one  day 
"  when  a  dam  is  being  raised  or  lowered " 
and  the  service  is  one  "  requiring  skill  and 
training"  which  "cannot  safely  te  intrusted 
to  inexperienced  men,"  is  not  an  employment 
in  case  of  an  "extraordinary  emergency," 
and  is  a  violation  of  that  statute.  (1908)  26 
Op.  Atty.-Gen.  605. 


Pananui  canaL-— This  Act  applies  to  the 
employment  of  laborers  and  mechanics  in  the 
construction  of  the  Panama  canal.  It  does 
not  apply  to  the  office  force  of  the  Isthmian 
Canal  Commission  stationed  on  the  Isthmus 
of  Panama,  or  to  any  of  the  employees  of  the 
government  who  are  not  within  the  ordinary 
meaning  of  the  words  "  laborers  and  me- 
chanics."    (1905)  25  Op.  Atty.-Gen.  441. 

Employees  of  Panama  railroad.  —  This  Act 
does  not  apply  to  laborers  and  mechanics  in 
the  employ  of  the  Panama  Railroad  and 
Steamship  Line,  siich  persons  beins  employed 
by  the  corporation  and  not  by  the  United 
States.     (1905)   25  Op.  Atty.-Gen.  465. 

Labor  outside  regular  hours.  —  Persons  em- 
ployed as  lock  tenders,  lock  helpers,  lock- 
men,  and  in  similar  employments  at  the 
locks  of  the  various  canals  owned  and  oper- 
ated by  the  government  may  be  called  upon 
to  perform  service  at  any  hour  of  the  day, 
and  such  requirement  is  legal  and  proper 
under  the  eignt-hour  law  so  long  as  the  total 
service  rendered  does  not  exceed  eight  hours 
per  day.     (1908)  26  Oja,  Atty.-Gen.  605. 

Heclamation  Act.  —  There  is  no  conflict  be- 
tween the  declaration  in  section  4  of  the 
Reclamation  Act  of  June  17,  1902,  32  Stat.  L. 
388,  7  Fed.  Stat.  Annot.  1099,  that  eight 
hours  shall  constitute  a  day's  work  upon  the 
public  works  therein  specified,  and  the  saving 
clause  in  section  1  of  this  Act  which  allows 
more  than  eight  hours'  work  in  one  calendar 
day  "  in  case  of  extraordinary  emergency." 
(1906)  26  Op.  Atty.-Gen.  64. 

"Public  works.''  —  Dredging  a  channel  in 
Boston  harbor  is  not  a  public  work  of  the 
United  States,  within  the  meaning  of  this 
Act.  Ellis  V,  U.  S.,  (1907)  206  U.  S.  246,  27 
S.  Ct.  600,  51  U.  S.  (L.  ed.)  1047.  Compare 
(1906)  26  Op.  Atly.-Gen.  30. 

Irrigation  works  for  the  reclamation  of 
arid  and  semi-arid  lands  (Act  of  June  17, 
1902,  32  Stat.  L.  388,  7  Fed.  Stat.  Annot 
1098)  perfectly  and  comprehensively  fill  the 
idea  of  "  public  works  of  the  United  States." 
(1906)   26  Op.  Attv.-Gen.  64. 

Bight  hours'  effective  labor.  — This  law 
means  eight  hours  of  effective  labor.  (1006) 
26  Op.  Atty.-Gen.  64. 

Contractors  furnishing  supplies  to  quarter- 
master.—  This  Act  does  not  apply  to  con- 
tractors furnishing  the  Quartermaster's  De- 
partment with  supplies.  (1906)  26  Op.  Atty.- 
Gen.  36. 

Construction  of  naval  vessels  under  con- 
tract.—  This  Act  does  not  apply  to  vessels 
under  construction  for  the  navy  by  contract 
with  builders  at  private  establishments.  Ma- 
terials for  such  vessels,  such  as  armor,  guns, 
and  other  articles  obtained  under  special  con- 
tracts, are  a  fortiori  not  within  the  statute. 
(1006)  26  Op.  Atty.-Gen.  30. 


Vol.  iV,  p.  780,  sec.  2. 

Jurisdiction.  —  In  a  prosecution  of  govern-  a  laborer  or  mechanic,  employed  on  public 
ment  contractors  for  "unlawfully,  intention-  work,"  to  wit,  a  dam  across  the  Ohio  river, 
ally,  and  knowingly  requiring  or  permitting      to  work  more  than  eight  hours  in  a  single 
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calendar  day,  contrary  to  the  provisions  of 
this  Act,  the  offense  was  not  the  working 
overtime  by  the  laborer  or  mechanic,  but  was 
on  the  part  of  the  contractor  in  requiring 
and  permitting  such  overtime  work  to  be 
done;  and  hence,  where  the  work  was  di- 
rected, required,  or  permitted  from  the  Ohio 
side  of  the  river,  the  federal  court  for  the 
Southern  District  of  Ohio  had  jurisdiction 
over  the  offense,  notwithstanding  some  or  all 
of  the  work  may  have  been  performed  south 
of  the  line  which  divides  the  states  of  Ohio 
and  Kentucky.  U.  S.  v,  Sheridan-Kirk  Con- 
tract Co.,   (1906)   149  Fed.  800. 

Indictment.  —  The  time  of  the  commission 
of  an  offense  under  this  Act  as  laid  in  the  in- 
dictment does  not  confine  the  proof  within  the 
limits  of  that  period,  but  proof  that  the  of- 
fense was  oonunitted  on  or  about  t^e  dates 
fixed  in  the  indictment,  if  confined  to  dates 
prior  to  the  finding  of  the  grand  jury,  is  com- 
petent to  establish  the  charge.  U.  S.  v.  Sheri- 
dan-Kirk Contract  Co.,  (1906)   149  Fed.  809. 

liifonnation.  —  This  Act  makes  it  a  sepa- 
rate offense  in  the  case  of  each  laborer  or 
mechanic  so  required  to  work  more  than  eight 
hours,  and  a  criminal  information  against 
a  contractor  for  violation  of  such  provision 
must   set  out   the   names   of,   or   otherwise 


identify,  the  persons  so  alleged  to  have  been 
unlawfully  employed,  that  the  accused  may 
meet  the  charge  intelligently,  and  be  able  to 
plead  a  conviction  or  acquittal  in  bar  of  any 
subsequent  prosecution.  U.  S.  r.  Breakwater 
Co.,  (1909)  174  Fed.  78,  reversed  on  other 
grounds  (C.  C.  A.  1910)  183  Fed.  112. 

Burden  of  proof.  —  The  rule  which  places 
the  burden  of  proof  upon  the  party  who,  un- 
der the  circumstances  of  the  case,  is  best 
able  to  make  the  proof,  requires,  in  a  prose- 
cution for  violation  of  the  eight-hour  law, 
that  the  burden  of  showing  the  alleged  offense 
was  justified  by  an  extraordinary  emergency 
shall  be  upon  the  one  interposing  such  a  de- 
fense, who  from^'the  necessities  of  the  case  is 
possessed  of  special  knowledge  with  reference 
thereto.  U.  S.  i?.  Sheridan-Kirk  Contract  Co., 
(1906)   149  Fed.  810. 

Defenses.  —  Where  a  defendant  has  been 
notified  by  government  engineers  that  he  can 
no  longer  rely  on  the  construction  of  the 
eight-hour  law  given  by  that  department 
during  the  years  immediately  following  the 
passage  of  the  law,  he  is  not  entitled  to  in- 
troduce such  construction  as  a  defense.  U.  S. 
V,  Sheridan-Kirk  Contract  C^.,  (1906)  149 
Fed.  810. 


Vol.  IV,  p.  784»  sec.  1. 

state  UwB  reguUting  number  of  employees  in  crews.  —  See  Pittsburgh,  etc,  R.  Oo.  i*. 
State,  (1909)  172  Ind.  147,  87  N.  £.  1034. 


Vol.  IV,  p.  784,  sec.  3. 

Construction  of  statute.  —  An  arbitration 
of  differences  between  an  interstate  carrier 
and  its  employees,  under  this  Act,  is  essen- 
tially a  common-law  arbitration,  and  rests 
solely  on  the  written  agreement  of  arbitra- 
tion entered  into  by  the  parties,  which  limits 
and  determines  not  only  the  rights  of  the 
parties  thereto  but  also  the  extent  of  the 
powers  of  the  arbitrators,  and  it  is  to  be  con- 
strued in  accordance  with  the  rules  govern- 
ing the  construction  of  contracts,  rather  than 
those  applicable  to  pleadings.  In  re  South- 
ern Pac.  Co.,   (1907)   165  Fed.  1001. 

Scop3  of  question  submitted.  —  An  agree- 
ment for  arbitration  between  a  railroad  com- 
pany and  the  Order  of  Railway  Telegraphers 
provided  for  the  submission,  among  others, 
of  the  question  "  whether  members  of  the 
Order  of  Railroad  Telegraphers  in  the  employ 
of  the  employer  shall  legislate  for  train  dis- 
patchers respecting  rates  of  pay  and  hours  of 
service  or  otherwise."  It  was  held  that  such 
question  was  not  limited  to  an  inquiry  as  to 
whether  the  train  dispatchers  in  the  service 
of  the  employer  had  authorized  the  order  or 
its  committee  to  represent  them  in  the  arbi- 
tration proceedings,  which  was  merely  a  mat- 
ter of  agency,  but  that  it  covered  the  broader 
question  as  to  whether  they  should  be  repre- 
sented generally  in  their  negotiations  and 
dealings  with  the  employer  in  respect  to  rates 


of  pay  and  hours  of  service  by  the  body  jof  its 
employees  who  were  members  of  the  order,  or 
should  be  separately  represented,  and  that 
the  board  of  arbitration  properly  admitted 
evidence  offered  by  the  employer  to  show  the 
nature  of  their  duties,  and  that  their  relation 
to  the  employer  and  to  its  service  to  the  pub- 
lic was  different  from  that  of  ordinary  teleg- 
raphers. In  re  Southern  Pac.  Co.,  (1907) 
155  Fed.  1001. 

An  agreement  for  arbitration  between  a 
railroad  company  and  the  Order  of  Railroad 
Telegraphers,  whose  members  employed  by 
the  company  were  working  under  a  schedule 
agreed  to  between  the  parties  fixing  rates  of 
pay  and  hours  of  service,  which  submitted  as 
one  of  the  questions  to  be  arbitrated  "  the 
question  of  eliminating  from  the  operation  of 
the  schedule  certain  important  agencies  where 
the  duties  of  soliciting  traffic  are  paramount," 
was  not  ambiguous  in  respect  to  such  ques- 
tion, which  was  clearly  limited  by  terms  to 
"  agencies  where  the  duties  of  soliciting  traffic 
are  paramount,"  and  could  not  be  broadened 
by  construction  to  authorize  the  board  of 
arbitrators  to  consider  and  determine  whether 
the  schedule  shall  apply  generally  to  "  station 
agents  whose  regular  duties  do  not  include 
telegraphic  work  and  whose  annual  earnings 
.  .  .  equal  or  exceed  "  a  certain  sum.  In  re 
Southern  Pac.  Co.,  (1907)  155  Fed.  1001. 
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Vol.  IV,  p.  786,  sec.  4^ 

Entry  of  judgment. — In  an  arbitration  pro- 
ceeding to  settle  differences  between  an  in- 
terstate carrier  and  its  employees,  judgment 
on  the  award  cannot  be  entered  by  the  court 


until  after  the  appeal  has  been  determined, 
or  until  after  the  time  for  taking  an  appeal 
has  expired.    In  re  Southern  Pac.  Co.,  (1^7^) 
155  Fed.  1002. 


Vol.  IV,  p.  786,  sec.  6. 

Constniction  of  agreement.  —  A  written 
contract  inter  partes,  as  an  agreement  for  ar- 
bitration stating  the  questions  to  be  sub- 
mitted and  determined,  must  primarily  be 
interpreted  by  its  language  taken  in  its  ordi- 
nary and  accepted  meaning,  and  if  that  lan- 
guage is  plain  and  unambiguous  in  itself, 
there  is  no  room  for  construction,  but  it  will 

Vol.  iV,  p.  787,  sec.  10. 

Constitutionality. — Personal  liberty  as  well 
as  the  right  of  property  are  invaded  without 
due  process  of  law,  in  violation  of  U.  S. 
Const.,  Fifth  Amendment,  by  the  provisions 
of  section  10,  making  it  a  criminal  offense 
against  the  United  States  for  an  agent  or 
olticer  of  an  interstate  carrier,  having  full 
authority  in  the  premises  from  his  principal, 
to  discharge  an  employee  from  service  to  such 
carrier  because  of  his  membership  in  a  labor 
organization.  There  is  no  such  connection 
between  interstate  commerce  and  membership 


be  held  to  mean  precisely  what  its  termn 
imply.  It  is  only  when  the  language  is  suff- 
ceptible  of  more  than  one  construction  that 
the  intent  or  understanding  of  the  parties  may 
be  inf^uired  into,  or  that  evidence  of  the  sur- 
rounding circumstances  may  be  resorted  to. 
In  re  Southern  Pac.  Co.,  (1007)  166  Fed.. 
1001. 


in  a  labor  organization  as  to  authorize  C6n«- 
gress  to  make  it  a  crime  against  the  United 
States  for  an  agent  or  officer  of  an  inter- 
state carrier,  having  full  authority  in  the 
premises  from  his  principal,  to  discharge  an 
employee  from  service  to  such  carrier  be- 
cause of  such  membership  on  his  part.  Adair 
V.  U.  S.,  (1908)  208  U.  S.  161,  28  S.  Ct.  283, 
52  U.  S.  (L.  ed.)  436,  reversing  152  Fed. 
737.  See  also  U.  S.  r.  Scott,  (1906)  148 
Fed.  431;  Order  of  Railroad  Telegraf^rv  r. 
Louisville,  etc.,  R.  Co.,  (1906)   148  Fed.  437. 


LARCENY  (INCLUDING  ROBBERY). 


a 


Vol.  IV,  p.  790,  sec.  5456. 

Blank  checks.  — In  Keller  v.  U.  S.,  (C.  C. 
A.  1909)  168  Fed.  697,  it  was  held  that  six 
blank  checks,  with  stubs  attached,  each  of  the 
value  of  one  cent,  the  personal  property  of 
the  United  States,  constituted  "property 
the  subject  of  larceny,  under  this  section. 


Vol.  IV^  p.  790,  sec.  1. 

Clerk  of  federal,  court.  —  The  duty  of  a 
clerk  of  a  federal  District  Court  to  pay  over 
to  the  United  States  the  surplus  fees  and 
emoluments  of  .his  office,  which  his  half-yearly 
return  or  the  audit  thereof  shows  -to  exist 
over  and  above  the  compensation  and  allow- 
ances authorized  by  law  to  be  retained  by 
him.  is  not  gnverneid  by>  the  federal  statutes 
relating  to  the  embezzlement'  of  ''public 
money  **  or  "  money  or  property  of  the  United 
States,"  but.  such  fees  and  emoluments  are 
received  by  t^ie  clerk,  not  as  money  or  prop' 
erty  belonf^in^  to  the  T'nited  States,  but  as 
the  amount  allowed  to  him  for  his  compensa- 
tion and  ofli<»e  pxpen.spfi  under  the  stntutes  de- 
fining his  rights  and  duiios,  and  with  respect 
to   the  amount   payable  when  the   return   U 


Ihdictment.  —  This  section  does  not  make 
the  value  of  the  property  stolen  an  element 
of  the  offense  or  a  factor  in  determining  its 
grade  or  punishment,  and  therefore  it  is  not 
necessary  that  an  indictment  thereunder  shall 
allege  the  value.  Brown  r.  U.  S.,  (1906)  146 
Fed.  975,  77  C.  C.  A.  173. 


made,  the  clerk  is  not  a  trustee,  but  a  debtor. 
U.  S.  r.  Mason,  (1910)  218  U.  S.  517,  31  S. 
Ct.  28,  54  U.  S.  (L.  ed.)   1133. 

Indictment.  —  An  indictment  under  the  Act 
charging  a  defendant  with  the  eniliezzlement 
oT  money  of  the  Ignited  States  is  bad  where 
it  d^es  not  allege  that  he  was  a  clerk  or  em- 
ployee of  the  government,  or  that  the  money 
came  lawfn-lly  into  his  possession  by  virtue 
of  some  empiloyment.  U.  S.  r.  Allen,*^  (1006) 
150  Fed.   162.^ 

An  indictment  which  charges  a  defendant 
with  stealing  money  "belonging  to"  the 
United  States  suffieientlv  avers  the  owner- 
ship  of  the  property  stolen.  Dimm^ek  v.  U* 
S.,  (1906)   135  F^.*^257i  70  0.  G.  A:  141. 
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LEGAL  TENDER. 


Vol.  IV,  p.  794,  sec.  3567. 

Fire-eent  pieces.  —  Under  this  section  and 
section  8516,  2  Fed.  Stat.  Annot.  12'1,  pro- 
viding that  minor  coins  shall  consist  df  five- 
cent  pieces,  three-cent  pieces,  and  one-cent 
pieces,  five-cent  pieces  are  legal  tender,  so 
that  proof  that  a  defendant  stole  eighty-five 
cents  in  United  States  five-cent  pieces  was 
sufficient  to  sustain  an  indictment  charging 
the  theft  of- eighty-five  c^nts  lawful  current 
money  of  the  United  States  of  America. 
Black  V.  State,  (1904)  4  Tex.  Grim.  107,  79 
8.  W.  311. 

Ptytnent  of  iltreet  cat  fare.  —  The  refusal 
of  A  conductor,  under  the  rule  of  the  corn- 
pan^,  to  aecept  five  one-cent  pieces  for  fare 


except  in  exchange  for  a  five^cent  piece  to  be 
inserted  in  the  automatic  collector  by  the 
passenger  is  not  a  viatfrtion  of  this  section 
providing  that  the  minor  coins  of  the  United 
States  shall  be  a  legal  tender  at  their  nominal 
value  for  any  amount  not  exceeding  twenty- 
five  cents  in  one  pkyrtieni,  undef  which  'five 
separate  pieces  are  legal  tender  for  a  debt  of 
flte  cents,  so  as  to  render  the  rule  unreason- 
able; such  refusal  not  amounting  to  a  refusal 
to  accept  the  five  coins  in  payment  of  the  fare 
within  the  meaning  of  the  statute.  Martin 
r.  Rhode  Island  Co.,  (R.  I.  1911)  78  Atl. 
549. 


LIMITATION  OF  VESSEL  OWNERS* 

LIABILITY. 


Vol.  IV,  p.  837,  sec.  4281. 

Reaaontfbleness  of  stipulation.  —  A  condi- 
tion in  bills  of  lading  issued  by  a  steamship 
company,  limiting  its  liability  in  case  of  loss 
to  a  specified  sum  per  package  unless  the 
value  of  the  goods  shall  be  expressed  therein, 
is  not  an  agreed  valuation  of  the  goods,  and 
is  invalid  to  relieve  the  company  from  lia- 
bility for  the  full  loss  in  case  of  their  loss  or 
injury  through  negligence,  but  a  limitation 
to  the  invoice  or  declared  value  is  reasonable 
and  enforceable.  U.  S.  Lace  Curtain  Mills  v. 
Ooeanic  Steam  Niv.  Co.,  (1000)  145  Fed. 
701. 

Value  of  haogage.  —  A  provision  printed  in 
a  steamship  ticket  for  the  carriage  of  six 
passengers,  limiting  the  liability  of  the  car- 
rier for  loss  or  damage  to  baggage  to  $100, 
not  read  by  nor  called  to  the  attention  of  the 
passengers,  is  unreasonable  and  void.  Wein 
faerger  v.  Compagnie  Generale  Transatlan- 
ttque,  (1906)   146  Fed.  616. 

Articles  included  as  passenger's  baggage.  — 
The  provisions  of  this  section  respecting  the 
liability  of  vessels  "  as  carriers "  do  not 
apply  to  articles  carried  by  a  passenger  as 
baggage.  La  Bourgogne,  ((J.  C.  A^  1906)  144 
Fed.  781,  uf/lrmed  (1908)  210  U.  S.  95,  28  S. 
Ct.  664,  52  U.  8.  (L.  ed.)  973. 

Hand  ba^f^.  —  A  steamship  company 
issued  a  ^adsage  ticket  limiting  Its  liability 
for  loss  of  the  personal  effects  of  passengers 
to  $100,  unless  the  value  of  the  same,  iti  ex- 
cess of  that  sum,  be  declared  before  the  issiie 
of  the  contract  or  delivery  of  the  effects  to 


the  ship  and  payment  of  freight  at  current 
rates  thereon.  Hand  baggage  was  delivered 
to  the  company's  baggage  master  at  his  di- 
rection, and  on  his  statement  that  it  would 
be  sent  to  the  passenger's  room,  but  it  was 
never  delivered.  It  was  held  that  the  loss,  if 
unexplained,  established  a  pntna  facte  case  of 
negligence  for  which  the  company  was  liable, 
notwithstanding  the  failure  df  the  passenger 
at  the  time  of  delivery  to  declare  the  value 
thereof  or  pay  ^xcfess  freight  thereon;  such 
requirement  ntrt  applying  to  hand  baggage. 
Holmes  r.  North  German  Llovd  Steamship 
Co.,   (1906)    184  N.  Y.  280,. 77  N.  E.  21. 

Jewelry  worn  by  passenger.  —  The  provi- 
sion of  section  4281  that  if  any  shipper  of 
jewelry,  etc.,  contained  in  any  parcel  or 
package  or  thitik  shall  tdke  the  same  as 
freight  or  baggage  on  any  vessel  without  giv- 
ing written  notice  of  its  character  and  value, 
and  having  the  same  ente^red  on  the  bill  of 
lading,  the  shipowner  shall  not  be  liable  as 
carrier,  is  ititended  to  applj'  where  such  goods 
are  received  from  a  shipper  by  a  carrier  for 
transportation  in  the  usual  course  of  busi- 
ness, and  does  not  relieve  a  shipowner  f|-om 
liabiliiy  for  jewelry  worn  and  carried  on 
board  by  a  wonian  passenger  with  the  inten- 
tfort  of  placing  it  in  the  custody  of  the 
purser,  as  permitted  by  the  rules  of  the  ship, 
but  which  was  stolen  by  an  employee  of  the 
ship  before  she  had  thte  opportunitv  to  do  so. 
The  Mlnnetohka.  (C.  C.  A.  lOOOf  146  Fed. 
609,  affirming  (1904)   132  Fed.  52. 
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LJMITA  TION  OF 


Vol.  IT,  p.  839,  too.  4383. 


Vol.  IV,  p.  838,  sec.  4282. 

Any  vessel.  —  As  to  what  vessels  are  with- 
in the  statute,  see  infra,  section  4289. 

Fire  during  deviation.  —  The  owner  of  a 
vessel  which  has  deviated  from  her  voyage 
by  his  order  is  not  relieved  from  liability  for 
loss  of  cargo  by  fire  during  such  deviation  by 
R.  S.  sec.  4282,  which  exempts  him  from  lia- 
bility for  fire  unless  **  caused  by  the  design  or 
neglect  of  such  owner."  The  Indrapura, 
(1909)'  171  Fed.  930. 

Agreement  to  insure  cargo.  —  A  contract 
between  carrier  and  shipper  that  the  carrier 


should  insure  the  cargo,  operates  to  restore 
the  carrier's  common-law  liability  for  losa 
by  fire,  abrogated  by  this  section.  Southera 
Cotton  Oil  Co.  V.  Merchants',  etc.,  Transp. 
Co.,  (1910)  179  Fed.  133. 

(jeneral  average.  —  Tliis  section  does  not 
exempt  the  vessel  from  general  average  con- 
tribution.  The  Wm.  J.  Quillan,  (1909)  168 
Fed.  407;  The  Wm.  J.  Quillan,  (1910)  175 
Fed.  207,  rtverstd  on  other  grounds  (C.  C. 
A.)   180  Fed.  681. 


Vol.  IV,  p.  839,  sec.  4283. 

Valuation  of  Teasel.  —  See  infra,  this  note. 
Measure  of  oicner's  liability;  and  infra,  this 
title,  section  4285. 

Jurisdiction  of  District  Courts  in  admiralty 
—  Of  claims  against  vessel.  —  A  court  of  ad- 
miralty in  which  proceedings  are  instituted 
by  a  vessel  owner  for  limitation  of  liability 
has  exclusive  jurisdiction  to  settle  in  such 
proceedings  all  claims  arising  out  of  the  mat- 
ters on  which  they  are  bas^,  and  an  order 
made  therein  restraining  all  persons  having 
claims  from  prosecuting  suits  thereon  else- 
where is  a  bar  to  a  subsequent  suit  on  a  claim 
in  another  court,  although  brought  by  an 
administrator  who  had  not  at  that  time  been 
appointed.  Seese .  v.  Monongahela  River 
Consol.  Coal,  etc.,  Co.,  (1907)  155  Fed.  607. 

Reducing  claim  below  appraised  value  of 
vessel.  —  Where  a  District  Court  has  ac- 
quired jurisdiction  of  a  proceeding  for  limita- 
tion of  liability  for  a  claim  for  damages  on 
which  the  owner  has  been  sued  in  another  dis- 
trict«  the  claimant  cannot  defeat  such  juris- 
diction by  appearing  specially  and  offering  or 
attempting  to  reduce  the  amount  of  his  claim 
below  the  appraised  value  of  the  vessel  and 
her  pending  freight.  The  John  K.  Gilkinaon, 
(1907)  150  Fed.  464. 

Where  a  District  Court  has  obtained  juris- 
diction of  a  proceeding  for  limitation  of  lia- 
bility on  a  claim  for  which  the  owner  has 
been  sued,  the  claimant  cannot  defeat  such 
jurisdiction  after  the  vessel  has  been  ap- 
praised by  reducing  his  claim  below  the  ap- 
praisal. The  John  K.  Gilkinson,  (1907)  156 
Fed.  868. 

Prior  litigation  in  state  court,  —  Prior 
litigation  in  a  state  court  of  the  question  of 
the  liability  of  a  vessel  owner  growing  out  of 
a  collision  will  not  deprive  the  owner  of  the 
right  to  institute  proceedings  in  an  admiralty 
court  for  a  limitation  of  his  liability,  how- 
ever far  the  prior  litigation  may  have  pro- 
ceeded; and  on  the  institution  of  such  pro- 
ceed insfs  all  matters  relating  to  the  peti- 
tioner's liability  are  brought  within  the  juris- 
diction of  the  court  of  admiralty,  which  is 
required  by  admiralty  rule  54,  on  motion  of 
the  petitioner,  to  make  an  order  restraining 
the  further  prosecution  of  all  or  any  suit  or 
suits  against  the  petitioner  in  respect  of  any 
claim,  and  has  no  power  to  refuse  or  limit 
such  order.  The  City  of  Boston,  (1906)  159 
Fed.  267. 


Action  for  death  by  wrongful  act  as  one 
of  Hmfited  liability,  —  Whether  an  action 
in  a  state  court  against  the  owner  of  a  vessel 
for  wrongful  death  is  one  of  limited  liability, 
under  R.  S.  sees.  4283,  4284  et  seq.,  is  a  ques- 
tion of  admiralty  and  maritime  jurisdiction, 
which  must  be  determined  by  the  federal 
courts.    The  LoUa,  (1907)  150  Fed.  219. 

In  which .  district.  —  Under  admiralty  rule 
57,  9  S.  Ct.  iii.,  where  the  owner  of  a  vessel 
has  been  sued  on  a  claim  for  damages  against 
which  he  is  entitled  to  a  limitation  of  his 
liability  under  the  statute,  but  the  vessel  has 
not  been  libeled,  a  proceeding  for  limitation 
of  liability  may  be  brought  either  in  the  Dis- 
trict Court  of  the  district  in  which  the 
owner  has  been  sued  or  in  that  of  the  dis- 
trict in  which  the  vessel  may  be,  and  an  alle- 
gation in  the  petition  that  the  vessel  is  with- 
in the  district  gives  the  court  jurisdiction. 
The  John  K.  Gilkinson,  (1907)   150  Fed.  454. 

A  tug  which,  in  pursuit  of  her  business, 
was  frequently  within  the  Southern  District 
of  New  York,  and  was  there  in  a  regular  way 
at  the  time  of  the  filing  of  a  petition  for 
limitation  of  liability  by  her  owner,  was  with- 
in the  district  for  the  purpose  of  giving  the 
court  jurisdiction,  under  admiralty  rule  57, 
although  the  domicile  of  the  owner  was  else- 
where. The  John  K.  Gilkinson,  (1907)  156 
Fed.  868. 

Administering  state  law.  — A  daim  for 
damages  by  reason  of  the  death  of  a  person 
in  collision,  filed  in  a  proceeding  in  ad- 
miralty for  limitation  of  liability  by  the  ad- 
ministratrix of  the  deceased,  but  based  on  a 
state  statute  which  gives  the  right  of  recov- 
ery to  the  widow,  is  sufficient  to  authorisse  a 
recovery,  where  it  discloses  that  the  claimant 
is  also  the  widow  of  the  deceased,  and  an 
amendment  making  the  claim  in  that  capacity 
may  properly  be  allowed.  The  Saginaw, 
(1905)    139  Fed.  906. 

Proceeding  in  state  court.  —  A  shipowner, 
by  defending  and  appealing  an  action  in  a 
state  court  to  recover  damages  for  injury  to 
a  passenger,  does  not  waive  his  right  to  peti- 
tion a  court  of  admiralty  for  limitation  of 
liability.    In  re  Starin,  (1903)   124  Fed.  101. 

"  While  there  can  be  no  doubt  that  an  an- 
swer in  a  state  court  proceeding  often  sufiicea 
to  give  an  opportunity  to  present  the  defense 
of  the  limitation  of  liability  provided  by  the 
United  States  statutes,  yet  it  is  manifestiy 
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useless  where  anything  in  the  nature  of  af- 
firmative relief  is  necessary.  If  a  person, 
when  confronted  with  a  claim,  desires  to 
bring  all  matters  connected  with  his  vessel  to 
a  definite  determination^  he  must  proceed  af- 
firmatively, and  the  only  manner  in  which 
he  can  do  so  is  by  resorting  to  a  District 
Court  of  the  United  States."  The  Hoffmans, 
(1909)   171  Fed.  456,  458. 

That  the  Pennsylvania  law  forbids  a  car- 
rier to  limit  its  liability  for  negliffence,  while 
the  federal  laws  limit  the  liability  of  the 
owner  of  a  vessel  in  the  operation  of  which 
a  person  is  injured  to  the  amount  or  value  of 
the  interest  of  the  owner  in  the  vessel  and 
freight,  does  not  deprive  the  state  courts  cf 
jurisdiction  of  an  injury  action  against  a 
ferry  company,  but  the  company  may  make 
its  defense  of  limited  liability  and  have  a 
special  finding  as  to  the  value  of  the  vessel. 
Amos  r.  Delaware  River  Ferry  Co.,  (1910) 
228  Pa.  St.  362,  77  Atl.  12. 

Stipulation  as  to  proceeding  in  state  court. 
—  A  stipulation  providing  for  a  proceeding  in 
a  state  court  does  not  preclude  the  ship- 
owner from  proceeding  in  a  federal  court  for 
limitation  of  liability,  unless  the  stipulation 
so  provides  in  unmistakable  language.  The 
HofTmans,   (1909)    171   Fed.  455. 

Effect  of  Judgment  in  state  court.  —  An  ac- 
tion at  law  was  brought  in  a  state  court  by  a 
passenger  against  tl^  owner  of  a  vessel  to 
recover  damages  resulting  from  a  collision. 
After  trial  and  a  verdict  in  favor  of  plaintiff, 
and  more  than  two  years  after  the  collision, 
the  defendant  instituted  proceedings  for  limi- 
tation of  liability  in  a  court  of  admiralty,  in 
which  the  plaintiff  was  enjoined  from  further 
prosecuting  her  suit  in  the  state  court.  On 
appeal  by  her  from  an  order  denying  a  mo- 
tion to  dissolve  the  injunction,  the  Circuit 
Court  of  Appeals  reversed  such  order,  holding 
that  under  the  facts,  and  by  analogy  to  the 
practice  in  courts  of  equity  and  bankruptcy, 
the  claimant  should  be  permitted  to  prose- 
cute her  action  to  judgment  for  the  purpose 
of  liquidating  her  claim,  "  subject  to  the  di- 
rections subsequently  to  be  given  by  the  Dis- 
trict Court  with  reference  to  her  sharing  with 
other  claimants  as  to  any  judgment  which 
she  may  obtain."  She  subsequently  recovered 
judgment  in  the  state  court  for  the  amount 
of  the  verdict.  It  was  held  that,  while  the 
District  Court  was  not  absolutely  bound  by 
such  judgment,  it  should  be  accepted  as  de- 
termining the  amount  of  plaintiffs  claim,  un- 
less the  court  was  satisfied  that  it  was  exces- 
sive. The  City  of  Boston,  (1909)  182  Fed. 
174. 

When  only  one  claim.  — For  a  full  discus- 
sion of  the  right  to  maintain  a  proceeding 
for  limitation  of  liabilitv  when  there  is  but 
one  claim,  and  an  extensive  review  of  the  au- 
thorities, see  The  Hoffmans,  (1900)  171  Fed. 
455. 

The  provision  of  the  statute  limiting  a 
vessel  owner's  liability  for  damage  done  with- 
out his  privity  or  knowledge  to  the  value  of 
his  interest  in  the  vessel  and  in  her  freight 
then  pending,  and  Supreme  Court  admiralty 
rules  54  to  57,  prescribing  procedure  to  as- 
certain the  value  of  such  interest,  etc.,  relate 


to  a  claim  or  claims  growing  out  of  a  par- 
ticular act  for  which  it  is  sought  to  hold  the 
owner  liable;  and  in  the  proceeding  to  limit 
the  owner's  liability,  it  is  these  claims  only 
that  are  pertinent  in  the  first  instance,  the 
ultimate  disposition  of  the  fund  produced  by 
the  owner's  interest  being  a  matter  for  sub- 
seouent  determination ;  and  admiralty  may 
refuse  to  exercise  its  jurisdiction  to  limit  lia- 
bility, where  there  is  and  can  be  only  a  single 
claim  against  a  single  owner,  and  when  the 
appraised  value  of  the  vessel  exceeds  many 
times  the  sum  already  adjudged  to  be  due 
claimant.  Delaware  River  Ferry  Co.  v,  Amos, 
(1910)   179  Fed.  756. 

Contesting  liability  of  vessel.  —  Where  a 
petition  in  admiralty  to  limit  'the  liability  of 
a  vessel  and  cargo  for  collision,  as  authorized 
by  admiralty  rules  54-57,  failed  to  state  the 
facts  and  circumstances  by  reason  of  which 
exemption  from  liability  was  claimed,  as  re- 
quired by  rule  56,  the  petition  was  sufficient 
to  entitle  petitioner  to  contest  the  question  of 
fault  on  the  part  of  its  vessel.  The  Sacra- 
mento, (1904)  131  Fed.  373. 

A  petition  for  limitation  of  liability  must 
allege  the  facts  necessary  to  entitle  the  peti- 
tioner, under  the  statute,  to  the  relief  sought, 
and  a  damage  claimant  contesting  the  right 
must  take  issue  by  answer,  which  must  be 
full  and  explicit  and  distinct  to  each  separate 
article  and  separate  allegation,  as  required  by 
admiralty  rule  27.  The  proof  required  in 
support  of  the  petition  that  any  liability  in- 
curred was  without  the  privity  or  knowledge 
of  the  petitioner  does  not  reach  the  subse- 

Suent  issue  of  liability  of  the  vessel  for  in- 
ividual  claims  sought  to  be  proved  under 
rule  65,  the  right  to  contest  which  is  reserved 
to  the  petitioner  by  rule  56,  which  issue 
should  be  presented  by  appropriate  pleadings 
conforming  to  the  general  practice  in  ad- 
miralty, the  claimant  being  required  to  allege 
and  prove  a  cause  of  action  as  in  an  original 
suit.  In  re  Davidson  Steamship  Co.,  (1904) 
133  Fed.  411. 

Issues  OB  petition  and  answer.  —  In  a  pro- 
ceeding for  limitation  of  liability  the  petition 
and  answer  on  the  one  hand  and  the  indi- 
vidual claims  for  damages  on  the  other  pre- 
sent distinct  issues,  which  are  to  be  sepa- 
rately adjudicated  in  the  order  named.  In  re 
Davidson  Steamship  Co.,  (1904)  133  Fed. 
411. 

Suits  on  claims  against  owners  stayed.  ~ 
"It  is  now  well  settled  that  proceedings  in 
a  United  States  District  Court,  under  ad- 
miralty rule  54  of  the  Supreme  Court,  sees. 
4283-4285  R.  S.,  Act  Cong.  June  26,  1884, 
ch.  121,  23  Stat.  L.  53,  and  sec.  4289  R.  S. 
as  amended  by  Act  June  19,  1886,  ch.  421, 
sec.  4,  24  Stat.  L.  80,  to  limit  the  liability 
of  shipowners  for  loss  or  damage  to  personal 
goods,  supersede  all  other  actions  or  suits 
for  the  same  damages  in  the  state  or  national 
courts  upon  all  matters  properly  presented 
therein,  and  in  the  nature  of  the  case,  where 
the  jurisdiction  of  the  District  Court  has  at- 
tached, it  is  exclusive.  Black  r.  Southern 
Pac.  R.  Co.,  (1889)  39  Fed.  565;  Oregon  R., 
etc.,  Co.  17.  Balfour,  (1898)  90  Fed.  295,  298, 
33  C.  C.  A.  57,  and  authorities  there  cited; 
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Btftler  V,  Boston,  etc.,  Steamship  Co.,  (1889) 
130  U.  S.  527,  9  S.  Ct.  612,  32  V.  S.  (L.  ed.) 
1017."  Dowdell  r.  U.  S.  District  Ct.,  (C.  C. 
A.  1905)  139  Fed.  444,  445. 

£n}0ii^iig  actions  on  claiims.  —  "A  court  of 
adnriralty,  in  which  is  pending  a  proceeding 
for  tlie  limitation-  of  the  liajiflity  of  a  ship- 
owner, may  enjoin  the  prosecution  of  suits  in 
state  courts  against  the  shipowners.  In  re 
Whitela^,  (1896)  71  Fed.  733,  and  authori- 
ties  there  cited;  The  Tolchester,  (1890)  42 
Fed.  180,  185.  And  in  proceedings  of  this 
character,  which  have  been  designated  as 
•  equity  proceedings  in  admiralty,'  to  prevent 
a  multiplicity  of  suits,  it  has  frequently  been 
decided  that  the  powers  of  an  admiralty  court 
are  as  extensive,  and  its  remedies  are  as 
effective,  as  are  those  of  a  court  of  chancery 
when  its  jurisdiction  is  invoked  in  an  equita- 
ble proceeding,  and  that  all  persons  having 
claims,  whether  in  rem  or  in  personam, 
again^  a  ship  or  its  owners,  can  have  tlieir 
rights  determined  therein.  This  principle 
was  clearlv  recognized  bV  this  court  in  Jn  re 
Pacific  Mail  Steamship  *Co.,  (1904)  130  U. 
S.  76,  %upta;  In  rb  Meyer,  (1896)  74  Fed. 
897;  The  Annie  Faiofn,  (1896)  75  Fed.  312, 
320,  21  C.  C.  A.  366."  Dowdell  t\  U.  S.  Dis- 
trict Ct.,  (C.  C.  A.  lSt)5)  189  Fed.  444, 
445. 

Where  there  was  only  a  single  claimant 
againftt  a  vess^el  for  death  alleged  to  have 
resnlted  from  negligence,  and  an  action  there- 
for has  been  brought  againfit  the  owner  in 
tlie  state  court,  he  is  entitled  to  set  up  his 
limited  liability  as  a  defense  in  such  court; 
and  the  fact  thsft  the  extent  of  his  liability 
has  boen  determined  in  an  ex  parte  proceed- 
ing in  a  federal  court  does  noft  authorize  an 
injunction  restraining  the  claimant  from  the 
prosecution  off  his  actidn  in  the  state  court  to 
recover  the  ambunt  of  such  limited  liability. 
The  Lotta,  (1907)  150  Fed.  219. 

Effect  of  restraining  order.  —  A  court  of 
admiralty  in  whicTi  proceedings  are  instituted 
by  a  vessel  owner  for  limitation  of  liability 
has  exclusive  jurisdiction  to  settle  in  such 
proceedings  nil  elafms  arising  out  of  the  mat- 
ters on  which  thfey  are  based,  and  an  order 
made  therein  restraining  all  persons  having 
claims  from  prosecuting  suits  thereon  else- 
where is  a  bar  to  a  subsequent  suH  on  a 
claim  in  another  court,  although  brought  by 
an  administrator  who  had  not  at  that  time 
been  appointed.  Seese  t?.  MonongahMa  River 
Consol.  Coal,  etc.,  Co.,   (1907)    155  Fed.  607. 

Interrogatories  asnezed  to  answer.  —  Inter- 
rogatoTies  annexed  to  an  answer  in  a  pro- 
ceeding for  limitatioh  Of  liability,  which  are 
directed  solely  to  the  discovery  of  assets  of 
tlie  petitioner,  are  immaterial  to  the  issues, 
and  subject  to  exception.  In  te  Knicker- 
bocker Steamboat  Co.,   (1905)    138  Fed.  956. 

H'ecessary  parties.  —  On  appointment  of  a 
commissioner  to  take  proofs  on  a  damage 
claim  filed  in  a  proceeding  for  limitation  of 
liability  by  the  owner  of  one  of  two  vessels 
in  collision,  after  an  authoritative  determina- 
tion by  the  Circuit  Court  of  Appeals  that 
both  vessels  were  in  fanlt,  the  owner  of  the 
other  vessel,  if  not  a  party,  should  be  brouglit 
in  by  notice,  being  liable  to  contribution  if 


the  claim  is  established  aind  enforced.    The 
€ity^f  Boston,  (1909)   182  Fed.  171. 

Tiiffe  for  filing  claims.  —  In  a  pro^ceeding  in 
adnriralty  for  a  limitation  of  liability,  the 
court  has  discretionary  power  to  permit  the 
filing  of  a  claim  for  damages  after  the  expira- 
tion of  the  time  fixed  iii  the  monition,  in  a 
proper  case,  and  such  permission  will  be 
granted  where  the  claim  was  forwarded  by 
mail  to  the  clerk  on  the  last  day  of  such  time 
and  received  before  any  action  was  or  could 
have  been  taCken  respecting  sucli  claims.  The 
City  of  Boston,  (1906)   159  Fed.  257. 

Rfifop^ning  ptoicfeenSi^g  after  Ihial  decree.— 
Where  proceedings  in  a  <j6urt  of  admiralty 
by  a  shipowner,  fofr  limitation  of  liability,  have 
teen  terminated,  sb  far  ad  the  parties  before 
the  court  ar^  concerned,  b^  a  fiiifal  decree,  the 
conrt  has  to  power  to  reopen  fhe  proceedings 
for  the  purpose  of  allowing  oth^r  claimants, 
who  have  not  appeared  therein,  to  come  into 
the  case  and  prove  their  claims.  If  for  any 
reason  the  decree  is  rtot  binding  on  such 
daimants,  their  remedy  is  by  an  independent 
snit.  Dowdell  v.  U.  S.  Diaftrict  Ct.,  (C.  C.  A. 
1906)  139  Fed.  444. 

Consolidatioti  of  proceedings.  —  In  The  City 
o!  Boston,  (1909)  182  Fed.  171,  a  motion  to 
consolidate  proceedings  to  limit  the  liability 
of  each  of  tt^6  colliding  vessels  Was  denied. 
The  court  said:  "  Bdth  these  petitions,  it  is 
true,  grow  out  of  the  same  collision.  The 
petitioner  i^n  this  case  is  a  damage  claimant 
in  the  other.  The  total  damage  from  the  col- 
lision is  now  to  be  borne,  one-half  each,  by 
the  owners  of  the  two  vessels.  No'twithstand- 
Ing  these  facts,  I  am  not  clear  that  consoli- 
dation Of  the  two  cases  should  be  ordered. 
Ko  precedent  for  sucb  consolidation  of  two 
petitions  of  this  kind  is  found.  I  am  not  con- 
vinced that  the  advantages  to  be  gained 
would  outweigh  the  possible  disadvantages. 
It  seems  to  me  that  the  rigfhts  of  the  parties 
can  be  secured  as  well  by  continuing  the  dis- 
tinction between  the  two  proceedings,  and 
that  no  loss  of  time  will  necessarily  be  in- 
volved." 

Waiyer  of  atatntoty  lirtdtation.  —  The  right 
to  petition  fdr  limitation  of  liability  is  not 
waived  by  a  ptovidicfn  in  a  bill  of  ladung  that 
the  transportation  shall  be  subiect  to  certain 
specified  conditions.  The  Honmans,  (1909) 
171  Fed.  455. 

Pleading  limiution  of  Ita^ifity.  — A  peti- 
tion for  limitation  of  liability  held  sufficient 
to  give  the  court  jurisdiction  as  against  a 
special  plea.  In  re  Eastern  Dredging  Co.. 
(1905)  138  tefi.  942. 

Answer  to  petition  —  specification  of  fanlt 
of  vessel.  —  In  a  proceeding  by  tie  owner  of 
a  vessel  for  limitation  of  liability,  where  the 
t^tition  alleges  generally  freedom  from  fault 
on  the  part  of  claitliant,  he  teiist  allege  and 
offer  evidence  to  prove  the  fiamfe;  and  it  Js 
not  sufficient  merely  to  deny  such  allegation 
of  the  petition,  btft  th^  answet  sboUld  specify 
in  what  the  fault  consisted.  In  re  Starin, 
(1909)  173  Fed.  721. 

Claimants  who  pleaded  an  a  defense  to  a 
petition  for  limitation  of  liability  the  negli- 
gence of  petitioner,  because  df  the  unsea- 
worthiness of  tlte  vessM,  Uttt  failed  t(J  comply 
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With  an  order  requiring  them  i^  specify  the 
paKicuIars,  will  not  be  permitted  to  give 
testimony  as  to  such  defense  under  a  general 
denial,  to  controvert  petitioner's  prima  facie 
case.  The  John  H.  Starin,  (1909)  176  Fed. 
627. 

••privity  or  knowledge."  —  A  steamship 
company,  which  establishes  rules  and  regula- 
tions requiring  the  masters  of  its  vessels  to 
maintain  only  the  moderate  speed  required 
by  the  international  rules  in  case  of  fog,  anl 
has  not  knowingly  tolerated  or  encouraged  the 
violation  of  such  rules  or  neglected  their 
enforcement,  and  which  has  exercised  due 
care  in  securing  officers  of  experience  an*! 
Ability,  is  not  debarred  from  the  right  to  a 
limitation  of  liability  for  damages  caused  by 
a  collision  for  which  its  vessel  was  in  fault 
by  reason  of  maintaining  excessive  speed  in  a 
fog,  on  the  ground  that  the  collision  occurred 
with  its  privity  of  knowledge.  La  Bourgogne, 
(C.  C.  A.  1907)  139  Fed,  433,  affirmed  (1908) 
210  U.  S.  95,  28  S.  Ct.  664,  52  U.  S.  (L.  ed.) 
973. 

An  owner  who,  after  a  general  inspection, 
purchasrs  a  vessel  from  a  shipbuilder  of 
reoognized  standing  and  reputation,  who 
equips  her  with  machinery,  means,  and  ap- 
pliances which  are  suitable  and  sufficient,  if 
properly  used,  may  limit  his  liability  for  in- 
juries to  a  stevedore,  occasioned  by  the  negli- 
fmt  use  of  such  appliances  by  his  employees, 
he  Harry  Hudson  Smith,  (C.  C.  A.  1905) 
142  Fed.  724,  afffrming   136  Fed.  271. 

The  owner  of  a  vessel  whose  cargo  was  in- 
jured by  fire  while  the  vessel  was  in  dry  dock 
by  the  owner's  order  under  circumstances 
constituting  a  deviation  cannot  claim  exemp- 
tion from  liability  on  the  ground  that  the 
loss  was  without  his  "  privilv  or  knowledge." 
The  Indrapura,  (1909)   171  Fed.  929. 

When  the  oicner  is  a  corporation.  —  In  a 
suit  by  a  corporation  for  limitation  of  lia- 
bility as  owner  of  a  vessel  for  a  loss  due  to 
unseaworthiness,  the  privity  of  libelant  with 
its  condition  is  measured  by  that  of  its  man- 
aging officers.  Oregon  Round  Lumber  Co.  v. 
Portland,  etc.,  Steamship  Co.,  (1908)  162 
Fed.  912. 

Where  a  judgment  was  recovered  in  a  state 
court  against  a  corporation  for  the  death  of 
a  person  kilfed  on  a  derrick  scow  owned  by 
the  defendant,  by  the  breaking  of  a  part  of 
the  derrick,  the  court  finding  that  the  part 
was  obviously  defective  on  inspection,  but 
that  no  inspection  or  repair  was  made,  that 
the  derrick  wns  being  used  at  the  time  in  the 
raising  of  a  sunken  vessel  under  the  personal 
direction  of  the  defendant's  president,  who 
was  on  board,  and  that  the  defendant  was 
chargeable  with  negligence  causing  or  con- 
tributing to  the  death,  the  corporation  cannot 
maintain  a  petition  for  limitation  of  liability 
against  such  judgment  on  the  ground  that 
the  injury  was  occasioned  without  its  privity 
or  knowledge,  through  the  fault  or  negligence 
of  the  master  of  the  scow,  llie  Capt.  Jack, 
(1909)   169  Fed.  455. 

if  ere  negligence.  —  Mere  negligence,  of  it- 
self, does  not  necessarily  establish  the  ex- 
istence on  the  part  of  the  owner  of  a  vessel  of 
*'  privity  or  knowledge,"  so  as  t»  preclude  the 


shipowners  from  liraitatiiig  their  liability. 
Deslions  i'.  La  Compagnie  G^h^rale  Trartskt- 
lantique,  (1908)  210  U.  S.  95,  2d  S.  Ct.  664, 
52  U.  S.  (L.  ed.)  973. 

Negligence  of  agent.  —  A  shipowner,  who 
has  provided  a  suitable  person  as  his  agent  to 
inspect  or  provide  for  the  proper  eqi/ipnient 
of  the  vessel,  is  not  deprived  of  the  benefit  orf 
the  statute  limiting  liability  by  proof  of  neg- 
ligence of  such  agent  in  failing  to  ptovide 
such  equipment  <n  to  maintain  it  in  good 
condition  of  which  the  owner  ha()  no  knowl- 
edge or  notice.  The  Tommy,  (C.  C.  A.  1907) 
151  Fed.  670. 

Failure  to  furnish  equipment.  —  The  owner 
of  a  barge  is  not  entitled  to  a  llhiitation 
of  liability  for  the  death  of  an  employee  en- 
gaged in  discharging  a  cargo  of  rails,  which 
resulted  from  the  fact  that  the  Vessel  lacked 
the  necessary  equipment  for  handing  the  rails 
and  the  master  borrowed  and  used  a  set  of 
tongs  which  were  worn  and  unfit  for  use,  al- 
though warned  of  their  defective  condition; 
it  not  appearing  that  such  owner  had  dele- 
gated power  to  any  competent  person  to  pro- 
vide the  vessel  With  proper  equipment  to 
render  her  seaworthy  for  the  service  in  which 
she  was  engaged.  "The  Tommy,  (19.05)  142 
Fed.  1034,  affirmed  (C.  C.  A.  1907)  1^1  Fed. 
670. 

Failure  to  have  survey  made.  —  A  barge 
leased  by  libelant  corporation  to  one  of  t^e 
respondents  to  be  used  in  coaling  a  vessel  in 
port,  while  being  Unloaded  alongside  the  ves- 
sel capsized,  and  the  cargo  wnis  lo'st  slnd  one 
person  i\To^ned.  The  immediate  cause  of  tbe 
capsizing  was  the  unusual  quantity  of  water 
in  the  hold,  which  had  come  in  during  the 
latter  part  of  the  time  she  was  being  loaded. 
The  evidence  tended  to  show  that  she  was 
loaded  and  was  being  unloaded  in  the  usual 
and  proper  manner.  She  was  an  old  vessel, 
and  had  been  twice  extensively  overhauled 
and  repaired,  the  last  time  some  five  years 
before.  The  superintendent  and  the  manager 
of  the  libelant  had  both  been  through  the 
hold  only  a  flew  days  previously,  but  without 
lights;  dtid  it  did  not  appear  that  they  made 
more  than  a  casual  examination,  nor  had  she 
been  surveyed  by  any  one  having  skill,  and 
there  was  evidertce  that  some  of  her  interior 
timbers  were  broken.  It  was  held  that  the 
sinking  was  attributable  to  her  unseaworthi- 
ness, vhich  was  not  without  the  privity  of  li- 
belant, and  that  it  was  not  entitled  to  a  limi- 
tt«tion  of  liability.  Oregon  Round  LuntberCo. 
r.  Portland,  etc..  Steamship  Co.,  (1908)  102 
Fed.  912.  See  also  Braker  r.  f.  W.  Jarvis 
Co.,  (1908)  166  Fed.  987. 

Negligence  of  watchman  in  permitting  ves- 
sel to  go  adrift.  —  Where  the  precautions 
taken  by  the  petitioner  to  secure  an<J  care  for 
the  vessel  were  sufficient,  and  it  appeared 
that  none  of  its  managing  officers  had  knowl- 
edge of  her  going  adrift  or  of  the  negligence 
of  the  watchman,  it  was  not  chargeable  with 
privity  or  knowledge  which  precluded  it  from 
fimiting  its  liabilitv.  In  re  Eastern  DreclgSng 
Co.,   (1906)   169  Fed.  541. 

Vessel  going  adrift  in  storm  of  unustial 
violence.  —  A  stearter  owned  by  petitiohets 
was  placed  by  them'  on  the  beach,  w'hei^  she 
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had  been  for  several  weeks,  and  had  been  par- 
tially broken  up  and  her  machinery  removed, 
when  during  a  storm  and  high  tide  at  niglit 
she  floated,  broke  from  her  moorings,  and 
drifted  across  the  bay.  She  did  not  float  at 
ordinary  high  tide,  and  lay  in  a  hollow,  with 
a  baidc  between  her  and  the  sea.  She  was 
made  fast  by  flve  hawsers,  three  of  which 
parted,  and  the  others  slipped  from  their 
fastenings.  A  watchman  was  on  board.  The 
storm  and  height  of  the  tide  were  extraordi- 
nary, and  exceed  any  that  had  been  known 
for  several  years,  and  many  other  vessels 
dragged  their  anchors  or  broke  from  their 
moormgs.  The  direction  of  the  wind  at  high 
water  was  such  as  to  force  the  vessel  off 
shore,  but  in  most  storms  occurring  at  that 
time  of  vear  the  wind  blows  on  shore.  The 
court  held  (1)  that  there  was  no  absence  of 
reasonable  care  or  skill  on  the  part  of  peti- 
tioners, which  would  charge  them  with  privity 
or  knowledge,  such  as  to  prevent  them  from 
limiting  their  liability;  and  (2)  that  the 
breaking  away  of  the  steamer  was  due  to  in- 
evitable accident  or  w^  major,  and  she  could 
not  be  held  liable  for  injuries  to  other  vessels 
into  which  she  may  have  drifted.  The  C.  H. 
Northam,  i  1900 )  181  Fed.  986. 

Hearing  and  determination  of  question,  — 
In  a  proceeding  by  the  owner  of  a  vessel  for 
limitation  of  liability  on  account  of  a  col- 
lision, where  an  answer  is  filed  by  the  owner 
of  the  other  vessel  setting  up  a  claim  for 
damages,  the  question  of  the  knowledge  or 
privity  of  the  petitioner,  thoush  jurisdic- 
tional, and  the  question  of  liability  for  the 
collision,  where  both  are  put  in  Issue  by  the 
pleadings  and  are  to  be  determined  largely 
upon  the  same  evidence,  may  properly  be 
heard  at  the  same  time  as  a  matter  of  con- 
venience, and  the  court  is  not  required  to 
hear  and  dispose  of  the  jurisdictional  ques- 
tion separately.  In  re  Eastern  Dredging  Co., 
(1906)  159  Fed.  541. 

UnseaworthineM  of  vesMl  —  Proper  equip- 
ment in  general,  —  "The  risht  of  a  ship- 
owner to  limit  its  liability  is  dependent  upon 
his  want  of  complicity  in  the  acts  causing 
the  disaster,  and  the  burden  of  proof  rests 
upon  him  to  show  affirmatively  that  he  has 
properly  ofiicered  and  equipped  the  vessel  for 
the  contemplated  service."    McGill  v.  Michi- 

?an  Steamship  Co.,  (C.  C.  A.  1906)  144  Fed. 
88,  795,  reversing  (1904)  133  Fed.  577. 
Certiorari  denied  (1906)  203  U.  S.  593,  27  S. 
Ct.  782,  51  U.  S.  (L.  ed.)  332. 

Failure  to  comply  with  inspection  laves, — 
*'  It  is  well  settled  that  the  owner  of  a  vessel 
is  not  entitled  to  limit  his  liability  arising 
from  the  unseaworthiness  of  a  vessel.  If  the 
libelant  was  ignorant  of  the  condition  of  the 
vessel,  it  was  because  of  a  negligent  examina- 
tion, as  in  The  Republic,  (1894)  61  Fed.  109." 
Braker  v,  F.  W.  Jarvis  Co.,  (1908)  166  Fed. 
987,  988. 

Failure  of  moner's  agent  to  ascertain  con* 
dition,  —  A  contention  on  the  part  of  the 
respondent  company  that  its  liability  should 
be  limited  to  the  value  of  the  boats,  not  sus- 
tained because  the  responsible  agent  of  the 
company  neglected  to  avail  himself  of  an  op- 
portunity to  ascertain  the  condition  of  the 


boats.  Sanbem  v,  Wright,  etc.,  Lighterage 
Co.,  (1909)  171  Fed.  449,  affirmed  (1910)  HQ 
Fed.  1021. 

Loss  of  vetael  at  sea  by  striking  submerged 
obttrnction.  —  Evidence  considered,  and  held 
to  entitle  the  owner  of  the  Danish  steamship 
Norge  to  a  limitation  of  liability  on  account 
of  her  loss  at  sea  while  on  a  voyage  from 
Copenhagen  to  New  York,  through  striking  a 
derelict  or  unknown  obstruction  under  the 
surface  of  the  water  to  the  southward  of 
Rockall  Rock,  by  which  she  was  so  injured 
that  she  sank  in  twenty  minutes,  and  a  num- 
ber of  persons  lost  their  lives ;  it  being  shown 
that  she  was  seaworthy  and  properly  manned 
and  equipped,  that  she  was  on  an  approved 
route  with  a  lookout  properly  stationed,  and 
that  there  was  no  fault  or  negligence  in  her 
management.  Claims  made  by  representatives 
of  persons  who  lost  their  lives  by  the  disaster 
also  dismissed.  The  Norge,  (1907)  156  Fed. 
845. 

Cases  of  pezBonal  injury  and  death.  — This 
section  applies  to  cases  of  personal  injury 
«nd  death  as  well  as  to  cases  of  loss  of  or 
injury  to  property.  The  Southside,  (1907) 
155  Fed.  364. 

Passenger  falling  on  gangplank,  —  Con- 
flicting evidence  considered,  and  held  insuf- 
ficient to  sustain  the  burden  resting  upon  a 
passenger  to  prove,  in  a  proceeding  for  limi- 
tation of  liability,  that  the  injury  for  which 
she  claimed  damages,  and  which  resulted 
from  her  falling  while  passing  over  the  gang- 
plank of  petitioner's  barge,  was  due  to  the 
wet  and  miflt  condition  of  such  gangplank. 
In  re  Starin,  (1906)  151  Fed.  274. 

Loss  arising  from  a  collinon  —  Both  vessels 
having  same  ownership,  —  Where,  after  colli- 
sion, the  corporation  owning  both  boats  flled 
a  petition  to  limit  its  liability  with  reference 
to  the  boat  lost  only,  and  did  not  offer  to  sur- 
render the  colliding  boat,  an  interlocutory 
decree  that  the  owner  of  the  boat  lost  was 
entitled  to  limit  its  liabilitv  to  the  appraised 
value  of  such  boat  with  its  freight  pending 
was  no  bar  to  libelant's  subsequent  action 
against  the  owner  for  damages  for  the  death 
of  a  passenger  in  such  collision,  in  which  it 
was  held  that  both  boats  were  at  fault, 
though  libelant  had  appeared  and  presented 
a  claim  for  such  damages  in  the  limitation 
proceeding.  Hall  v.  North  Pac.  Coast  R.  Co., 
(1904)   134  Fed.  309. 

Measure  of  owner's  liability.  —  See  infra, 
section  4285. 

In  a  proceeding  for  limitation  of  liability 
arising  out  of  an  accident  which  occurred 
more  than  two  years  before  the  proceeding,  in 
appraising  the  value  of  the  vessel  at  the 
time  of  the  accident,  deductions  from  her 
present  value  on  account  of  additions  made 
since  the  accident  should  also  be  made  at 
their  present  value,  and  not  at  their  cost. 
The  Captain  Jack,  (1908)  162  Fed.  808. 

Hoisting  apparatus  as  part  of  vessel.  —  A 
traveling  steam  hoist  or  derrick,  mounted  on 
a  fuel  scow  specially  designed  to  be  used 
with  such  a  hoist,  and  from  which,  although 
removable,  it  had  been  removed  but  once  in 
fourteen  years,  is  a  part  of  the  vessel,  within 
the  meaning  of  the   limitation  of  liability 
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aUtutc.  The  Buffalo,  (C.  C.  A.  1907)  154 
Fed.  815,  affirming   (1906)    148  Fed.  331. 

Tug  and  aooio  used  together,  —  Where  a 
contractor  for  raising  a  aifnken  vessel  em- 
ployed in  the  work  an  outfit  which  it  owned, 
consisting  of  a  scow  on  which  was  mounted 
a  derrick,  and  a  tug  to  supply  motive  power, 
in  order  to  maintain  a  petition  for  limitation 
of  liability  for  the  killing  of  a  person  by  the 
breaking  of  a  part  of  the  derrick  during  the 
work  the  contractor  was  required  to  sur- 
render the  entire  outfit,  including  the  tug. 
The  Capt.  Jack,  (1909)  169  Fed.  455. 

Dismantled  ship.  —  Where  a  vessel,  at  the 
time  of  the  commission  of  injuries  for  which 
her  owners  seek  limitation  of  liability,  had 
been  so  far  dismantled  as  to  have  no  market 
value  as  a  vessel,  for  the  purpose  of  fixing 
the  amount  of  the  stipulation  to  be  given  by 
petitioners,  the  net  value  of  the  materials  in 
her  after  she  is  broken  up  may  properly  be 
taken;  but  in  such  computation  the  value  of 
a  dummy  engine  placed  on  board  for  use  in 
removing  her  machinery,  and  which  was  no 
part  of  her  equipment,  should  be  excluded. 
The  C.  H.  Northam,   (1909)    181  Fed.  985. 

"Freight  then  pending."  —  By  the  terms 
"  freight  pending  "  and  "  freight  for  the  voy- 
age," as  used  in  this  section,  is  meant  the 
earnings  of  the  voyage,  whether  for  the  car- 
riage of  passengers  or  merchandise,  and  wh^re 
passage  or  freight  money  is  prepaid  under 
contracts  by  which  it  becomes  the  absolute 
property  of  the  shipowner  whether  the  voyage 
is  completed  or  not,  it  must  be  regarded  as 
earned,  although  the  vessel  is  lost,  and  must 
be  surrendered  by  the  owner  to  entitle  him 
to  a  limitation  of  liability  under  the  statute 
for  claims  growing  out  of  such  loss.  La 
Bourgogne,  (C.  C.  A.  1905)  139  Fed.  433,  af- 
firmed (1908)  210  U.  S.  95,  28  S.  Ct.  664, 
52  U.  S.  (L.  ed.)  973. 

"Pending"  freight  is  limited  to  that  due 
to  or  to  be  earned  by  the  particular  vessel 
through  whose  fault  the  loss  occurred,  and 
the  fact  that  good 3  when  lost  or  injured  were 
being  transported  under  through  bills  of  lad- 
ing on  different  vessels  of  the  same  owner 
does  not  require  a  surrender  of  the  freight 
earned  by  a  different  vessel  in  the  course  of 
such  shipment.  Ralli  i\  New  York,  etc.. 
Steamship  Co.,  (C.  C.  A.  1907)  154  Fed. 
286. 

Vessel  sunk  before  completion  of  loading, 
—  Where  a  lighter  sank  at  a  pier  while  being 
loaded^  injuring  a  large  part  of  her  cargo, 
the  fact  that  the  uninjured  cargo  was  then 
transferred  by  her  owner  to  another  vessel, 
and  that  such  lighter  did  not  deliver  any 
part  of  it,  does  not  relieve  the  owner  in  pro- 
ceedings for  limitation  of  his  liability  from 
the  necessity  of  surrendering  as  "pending 
freight"  the  freight  which  she  would  have 

Vol.  iV,  p.  849,  sec.  4284. 

This  section  was  not  repealed  by  the  Hep- 
burn Act  (Act  Feb.  4,  1887,  ch.  104„  24  Stat. 
L.  370,  3  Fed.  Stat.  Annot.  809).  The  Hoff- 
mans.  (1909)  171  Fed.  455. 

"Appropriate  proceedings.'*  —  In  construing 
the    phrase    "appropriate    proceedings,"    as 


earned  if  she  had  carried  the  cargo.  Halli 
f?.  New  York,  etc.,  Steamship  CJo.,  (C.  C.  A. 
1907)  154  Fed.  286. 

Earnings  in  wrecking  service.  —  Where,  at 
the  time  of  an  injury  which  gave  rise  to  pro- 
ceedings for  limitation  of  liability,  the  ves- 
sel surrendered  was  employed  in  raising  a 
sunken  vessel  under  a  contract  by  which  the 
petitioner  received  a  stated  sum  for  the  ser- 
vice, 6u::h  sum  may  properly  be  considered  as 
"  freight  pending  "  within  the  meaning  of  the 
statute,  which  must  also  be  surrendered,  and 
no  deduction  can  be  made  therefrom  on  ac- 
count of  other  vessels  or  appliances  also 
used  in  the  service,  but  which  the  petitioner 
did  not  surrender.  The  Captain  Jack,  (1908) 
162  Fed.  808. 

Interest  and  costs.  —  Where  a  damage 
claimant,  in  proceedings  by  a  vessel  owner 
for  limitation  of  liability  on  account  of  .a 
collision,  had  instituted  an  action  in  a  state 
court,  and  obtained  a  verdict  therein  before 
the  commencement  of  the  limitation  proceed- 
ings, on  which  she  was  subsequently  per- 
mitted to  take  judgment,  and  which  was  ac- 
cepted by  the  court  of  admiralty  as  a  liqui- 
dation of  her  claim,  she  was  also  entitled  to 
interest  on  the  amount  of  the  verdict  from 
the  time  of  its  rendition.  The  City  of  Bos- 
ton,  (1909)    182  Fed.  174. 

Scope  of  proceeding  —  claims  provable. — 
In  a  proceeding  l^y  a  vessel  owner  for  limi- 
tation of  liability  growing  out  of  the  sinking 
of,  the  vessel  in  a  collision,  although  she  is 
exonerated  from  fault  for  the  collision,  a 
claim  for  injury  to  a  passenger  resulting 
from  the  alleged  negligence  of  the  vessel 
after  the  collision  is  within  the  scope  of  the 
proceedings  and  may  be  proved  therein.  The 
City  of  Boston,  (1907)   159  Fed.  261. 

Effect  of  decision  —  adjudication  as  to  fault 
in  collision  case.  —  Where  the  question  of 
fault  for  a  collision  between  two  vessels  was 
determined  in  a  proceeding  by  the  owner  of 
one  of  the  vessels  for  a  limitation  of  liability, 
in  which  proceeding  all  damage  claimants 
were  cited  to  appear  and  had  the  opportunity 
to  be  heard,  the  decision  on  such  question  is 
conclusive  on  such  a  claimant  although  he 
did  not  appear.  The  City  of  Boston,  (1907) 
159  Fed.  261. 

Appeals.  —  A  decree  in  admiralty  in  pro- 
ceedings for  limitation  of  liability  adjudging 
the  rights  of  the  parties  and  referring  the 
cause  to  a  commissioner  to  take  testimony 
on  claims  for  damages  is  reviewable  on  an 
appeal  taken  after  the  entry  of  a  final  decree 
on  the  commissioner's  report,  although  the 
time  for  taking  an  appeal  from  the  first  de- 
cree had  expired,  such  decree  being  in  its 
nature  interlocutory.  La  Bourgogne,  (C.  C. 
A.  1905)  139  Fed.  433,  affirmed  (1908)  210 
U.  S.  96,  28  S.  Ct.  664,  52  U.  8.  (L.  ed.)  973. 


used  in  this  section,  Seaman,  J.,  said: 
"With  no  precedents  interpreting  the  rules 
as  to  the  practice  upon  such  issue  [liability 
of  the  vessel],  I  am  of  opinion  that  they 
[the  provisions  of  the  statute]  intend  the 
appropriate  judicial   hearing  of  the   contro- 
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steamship  service  between  Havre  an4  New 
York,  the  vessels  to  be  built  in  France  and 
to  be  of  a  character,  size,  speed,  and  equip- 
ment specified,  and  subject  to  the  us0  ot  th? 
government  in  case  of  war  or  other  extrdot- 
dinary  political  circulnstances,  and  tp  trans- 
port gratuitously  all  mails  and  specie  for 
the  use  of  the  state.  In  such  case  it  is  im- 
possible to  determine  what  part  of  subsidy, 
is  to  be  considered  as  compensatloii  to  any 
single  vessel  for  transportation  of  the  mails 
on  a  single  trip.  La  BourgognC,  (C.  C.  A. 
1905)  139  Fed.  433,  affirmed  (1908)  210  i:. 
S.  96,  28  8.  Ct.  064,  52  U.  3-  (L.  ed.)  973. 

"Voyage"  defined.— The  earnings  of  the 
voyage  which  a  shipowner  is  re<juired  by  the 
statute  to  surrender  in  order  to  obtain  a  lioiii- 
tatlon  of  liability  for  losses  occurring  on  such 
voyage  are  those  only  of  the  particular  voy- 
age which  exposed  the  plassengers  or  property 
to  risk;  and  where  a  steamship  was  engaged 
in  making  regular  trips  across  the  Atlantic 
from  Havre  to  New  York  ahd  return,  dis- 
charging her  passengers'  and  cargo  at  each 
terminal  port,  each  of  the  trips  between  such 
ports  constitutes  a  voyage,  Within  t|ie  mean- 
ing of  the  statute,  and  in  proceedings  for 
limitation  of  liability  for  claims  arising  out 
of  the  sinking  of  the  ship  in  collision  while 
oh  her  way  from  New  York  to  Havre  the 
owner  is  not  required  to  surrender  the  earn- 
ings of  the  preceding  trip  from  Havre  to  New 
York.  La  Bourgogne,  (C.  C.  A.  1906)  139 
Fed.  433,  affirming  (1902)  117  Fed.  264,  af- 
firmed (1908)  210  U.  S.  95,  28  gl.  Ct.  664, 
62  U.  S.  (L.  ed.)  973. 


versy  over  liability,  with  the  insues  presented 
upon  distinct  allegations  of  fact  for  and 
against  the  claim;  that  claimant  must  state, 
as  the  fundamental  requisite  of  apportion- 
ment and  recovery'  for  damages  arising  out 
of  the  collision,  a  prima  faci^  case  of  liability 
on  the  part  of  the  petitioner's  vessel,  such 
liability  being  expressly  reserved  for  contest; 
and  that  the  petitioner  becomes  respondent 
in  respect  of  such  issue,  and  may  either  an- 
swer the  claimant's  allegations  by  counter 
statement  of  facts,  consistent  with  the  peti- 
tion, or  have  the  averments  of  the  petition 
thereupon  adopted  for  the  purpose  of  the 
issUe.  Unless  the  rules  intend  that  the  fact 
of  collision,  followed  by  the  petition  to  limit 
liability,  creates  a  presumption  of  liability 
which  the  petitioner  must  overcome,  the  con- 
tention is  untenable  that  the  claimant  may 
rest  its  claim  upon  specification  of  damages 
sustained  and  averment  that  the  injuries  oc- 
curred without  fault  on  its  part.  Such  de- 
parture from  the  general  doctrine  cannot  be 
upheld  under  mf  understanding  of  the  letter 
Of  spirit  of  the  rules."*  In  re  Davidson 
Steamship  Co.,  (1904)   133  Fed.  411,  413. 

**  Freignt  for  the  voyage."  —  In  proceedings 
by  a  French  steamship  company  for  limita- 
tion of  liability  for  claims  arising  out  of  the 
sinking  of  one  of  its  ships  while  on  a  voyage 
from  New  York  to  Havre,  the  "freight  for 
the  voyage  "  which  the  petitioner  is  required 
by  the  statute  to  surrender  cannot  be  con- 
strued to  include  any  part  of  an  annual  sub- 
sidy paid  to  the  company  by  the  French  gov- 
ernment, in  consideration  for  \vhich  the  com- 
pany agreed  to  build  and  maintain  a  weekly 
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See  eupra,  p.  1466,  under  section  4283, 
Measure  of  ovoner's  liability. 

This  section  was  not  repealed  bv  the  Hep- 
bum  Act  (Act  Feb.  4,  1887,  ch.  104,  24  Stat. 
L.  379,  3  Fed.  Stat.  Annot.  809).  The  HoflF- 
mans,  (1909)   171  Fed.  455. 

Injury  by  mutual  fault  of  vessels  owned  by 
defendant.  —  The  purpose  of  proceedings  for 
limitation  of  liability  for  a  collision  is  to  ex- 
empt the  petitioner  from  all  personal  liabil- 
ity on  account  of  the  collision,  on  whatever 
? [round  it  may  rest;  and  where  the  petition 
s  for  the  limitation  of  liability  as  owner  of 
a  vessel  sunk,  but  it  is  found  on  the  hearing, 
on  appropriate  allegations  in  the  answer,  that 
petitioner  was  also  owner  of  the  other  vessel 
concerned,  and  that  both  were  in  fault  for 
the  collision,  it  is  a  condition  precedent  to 
the  granting  of  the  relief  sought  that  both 
vessels  and  their  pending  freight  be  surren- 
dered. The  San  Rafael,  (C.  C.  A.  1905)  141 
Fed.  270,  reversing  (1904)  134  Fed.  749, 
certiorari  denied  (1906)  200  U.  S.  619,  26  S. 
Ct.  756,  50  U.  S.  (L.  ed.)  623. 
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This  section  was  not  repealed  by  the  Hep-  Control  of  vessel.  —  Where  a  charter-party 

burn  Act  (Act  Feb.  4.  1887.  eh.  104.  2\  Strft.  transfers   to   the   charterer   the  entire   com- 
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mmiB,  (1909)   171  Fed.  455.  the  charterer  is  owner  for  the  service  stipii- 
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Option  to  surrender  vessel  or  to  pay  up- 
praised  value.  —  This  section  and  section  4283 
clearly  give  the  owner  of  afty  vessel  the  right 
to  personal  exemption  from  liabilitv  for  any 
damage  occasioned  by  such  vessel  without  his 
privity  or  knowledge  by  transferring  her  and 
her  pending  freight  to  a  trustee  tp  be  ap- 
pointed by  a  court  of  admiralty,  and  although 
admiralty  riile  54,  prescribing  the  procedure 
under  said  sections,  permits  him  at  his  option 
to  retain  tjie  vessel  by  having  lier  appraised 
and  paying  her  appraised  value  and  pending 
freight  into  court  or  giving  a  stipulation 
therefor,  he  still  has  the  right  before  an  ap- 
praisement made  on  his  petition  has  been  ac- 
cepted., or  any  order  has  been  made  thereon, 
to  dismiss  that  part  of  his  petition,  and,  in- 
stead, to  ask  for  the  appointment  of  a  trus- 
tee to  whom  he  may  transfer  the  vessel  and 
her  freight.  Ohio  Transp.  Co.  r.  t)avidson 
Steamship  Co.,  (C.  C.  A.  1906)  UP  Ferf.  185, 
certiorari  denied  203  U.  S.  5tl3,  27  S.  Ct.  782, 
51  U.  S.  (L.  ed.)  334. 
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lated  for ;  but  where  a  charter-party  is  merely  the  specific  service,   and  the   responsibilities 

an  ^greeinent  for  the  use  of  the  vessel,  the  of  the  owner  are  not  changed.     Grimberg  i;. 

general  owner   at   thie   ftame  time   retaining  Columbia    Packers'    Assoc,    (1905)    47    Ore. 

eomtnapd) .  ]k>s8ed8ion,   and  control   over   her  257,  83  Pac.  104. 
niitigaiion,  the  charterer  is  a  contractor  for 

Vol.  IV^  p.  651,  sec.  4287. 

This  section  was  not  repealed  by  the  Hepburn  Act  (Act  Feb.  4,  1887,  ch.  104,  24  Stat.  L. 
370,  3  Fed.  Siat.  Annot.  809).    The  Hoffmans,  (1909)  171  Fed.  455. 


VAL  iV,  p.  852,  sec.  4289. 

I'his  sectidh  was  not  Repealed  by  the  Hep- 
burn Act  (Act  Feb.  4,  1887,  ch.  104,  24  Stat. 
L.  3t9,  3  Fed.  Stat.  Annot.  809).  The  Hoflf- 
mans,  \\W^)   171  Fed.  455. 

I'fertjr  boats.  —  A  New  York  corporation 
operating  a  ferry  for  the  carriage  of  passen- 
gers across  the  East  river  between  Manhattan 
and  Brooklyn  held  entitled  to  a  limitation  of 
its  liability  for  the  death  of  a  passenger  to 
the  value  of  the  boat  on  which  he  was  such 
passenger  and  its  freight.  The  Southside, 
(1907)    155  Fed.  364. 

Mna  scows.  —  A  scow  110  feet  long,  em- 
ployed in  carrying  mud  in  Boston  harbor  and 
adjacent  waters,  or  other  waters  subject  to 
the  juriddictioi;!  of  admiralty  courts,  is  a 
"  vessel "  for  the  purposes  oi  admiralty  ju- 
risdiction  and   the   maritime   law,    and   her 


owner  may  maintain  proceedings  for  limita- 
tion of  liability  on  account  of  cotlH^ioii.  In  re 
Eastern  Dredging  Co.,  (1905)  138  Fed.  942. 
Shij)  tak^n  asnore  to  be  disihkntled.  —  A 
steamer,  which  had  been  taken  on  shore  by 
her  owners  for  the  purpose  of  being  dis- 
mantled, and  from  which  the  masts  and  en- 
gines had  been  removed,  so  long  as  the  dis- 
mantling process  had  not  proceeded  so  far 
as  to  render  her  wholly  incapable  of  being 
navigated  as  a  tow  or  otherwise,  continued  to 
be  a  "vessel"  within  the  meaning  of  th's 
siection,  and  her  owners  could  maintain  pro- 
ceedings for  a  limitation  of  liability  for  dam- 
age done  by  her,  where  she  iloilted  and  went 
adrift  in  a  storm  without  their  knowledg«3. 
The  C.  H.  Northam,  (1909)   181  Fed.  983. 


Vol.  IV,  p.  852,  seo.  18. 

Direct  petsbnal  conttact^.  —  This  section  is 
td  be  bondtriied  in  connjectioh  with  thk  Lim« 
itfed  Liability  Act  of  1851  (R.  S.  sec.  4283,  4 
Y^,  Stat.  Ahnot.  839),  and  does  hot  Apply 
to  pet^bnal  contracts,  sO  as  to  exempt  a  part 
owhtr  from  full  liability  for  Supplies  pur- 
chli^fed  by  hie  authority,  dr  with  his  knowl- 
edge and  cbnsent.  Rudolf  t\  Brown,  (1905) 
137  Fed.  106;  Great  Lakes  Towing  O),  i\ 
Mill  Tranip.  Co.,  (C.  C.  A.  1907)  155  Fed. 
11;  0.  S.  Rlfehdrdson  Fueling  Co.  t?.  g^ymoUr, 
(1908)   235  111.  319^  85  N.  E.  496. 

Ill  Gfeat  LAk^s  Tbwing  Co.  t?.  Mill  Tranftp. 
Co.,  (C.  C.  A.  1907)  155  Fed.  11,  a  tbwing 
eom))ftny  eiiter&d  into  a  contract  with  the 
managing  agent  of  petitioner,  which  was  the 


owner  of  certain  vessels  on  the  Great  Lakes; 
by  which  it  agreed  to  perform  all  towing  and 
wrecking  service  required  by  such  vessels  dur- 
ing the  season  at  certain  stated  prices.  Oiie 
of  petitioner's  vessels  having  strdnded,  the 
towing  company  was  called  on  ptirsuant  to 
said  contract,  aiid  sent  a  tug  ^ith  wrecking 
apparatus  to  the  assistance  of  such  vessel^ 
wherb  it  spent  several  days. in  pumping  and 
attempting  to  get  her  afloat,  but  unsuccess- 
fully, and  she  Was  loftt.  It  was  held  that  the 
petitioner  was  nbt  entitled  to  a  limitation  of 
liability  for  the  Services  So  rendered  by  the 
tnwing  company  under  its  contract,  to  the 
value  of  the  salvage  recovered  from  the  wrbck. 


Vol.  IV,  p.  854,  sec.  1. . 

.  Comitniction  in  favor  of  validity  of  ezemp- 
tiOli.  —  Exemptions  contained  in  bills  of  lad- 
ing are  never  construed  to  cover  the  negli- 
gence or  default  of  the  carrier  unless  that  is 
expressly  Stipulated  for.  The  Toronto,  (C. 
C.  A.  1909)  174  Fed.  634,  affirming  (1908) 
168  Fed.  386. 

▼easels  plying  between  domestic  ports. — 
This  section  applies  to  any  Shipment  "  from 
pbtts  of  th^  United  States/'  Wheth&r  to  a 
foreign  or  domestic  port,  and  is  broad  enough 
to.  render  void  a  clause  of  a  bill  of  lading  by 
whibh  thfe  shipper  waives  any  lien  upon  the 
vessel  for  any  breach  thereof,  where  it  is  at- 
tempted to  set  up  Such  clause  as  a  defense 
to  a  libel  in  rem  to  recover  for  loss  or  dam- 


age to  cargo  arising  from  negligence  of 
the  carrier.  The  Tampioo,  (1907)  151  Fed. 
689. 

Private  carriers.  —  Under  a  contract  be- 
tween a  lighterage  company  and  a  manufac- 
turer, by  which  the  company  agreed  to  trans- 
port property  of  the  manufacturer  in  New 
York  harbor  and  vicinity,  and  for  such  pur- 
poses furnished  it  the  full  capacity  of  light- 
ers or  barges  when  Ruch  transportation  was 
required,  as  between  the  parties  the  company 
was  a  private  and  not  a  public  carrier,  and 
a  provision  of  the  contract,  by  which  in  con- 
sideration of  the  making  of  a  lower  rate  the 
shipper  agreed  to  exempt  the  carrier  from 
liability  for  loss  or  injury  to  cargoes  from 
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neeligence,  is  not  within  tli«  statute,  but  is 
valid  and  enforceable.  The  Maine,  (1908) 
161  Fed.  401. 

Exemption  authorized  by  foreign  Uw.  —  A 
provision  in  a  contract  of  affreightment  ex- 
empting a  carrier  by  sea  from  liability  for 
loss  of  or  damage  to  cargo  "occasioned  by 
negligence,  default,  or  error  of  judgment  of 
the  pilot,  master,  or  mariners,"  may  be  en- 
forced in  a  court  of  the  United  States  where 
the  contract  was  made  in  a  country  by  whose 
laws  such  stipulation  was  legal  and  no  part 
of  it  was  to  be  performed  in  the  United 
States,  and  where  it  related  to  the  transpor- 
tation of  property  on  a  foreign  vessel  on  a 
voyage  which  did  not  include  a  port  of  the 
United  States.  The  Fri,  (C.  C.  A.  1907)  154 
Fed.  333,  reversing  (1906)  140  Fed.  123,  cer- 
tioraH  denied  (1908)  210  U.  S.  431,  28  S. 
Ct.  761,  62  U.  S.  (L.  ed.)   1136. 

Limitation  of  value  of  package.— It  is  com- 
petent for  a  steamship  company  as  a  carrier 
of  goods  to  limit  its  liability  in  case  of  loss, 
even  as  against  its  own  negligence,  by  a  pro- 
vision in  the  bills  of  lading  that  it  is  "not 
accountable  for  any  sum  exceeding  $100  per 
package  for  goods  of  whatever  description, 
.  .  .  unless  the  value  of  such  be  herein  ex- 
pressed and  freight  as  may  be  agreed  paid 
thereon,''  where  such  valuation  is  the  basis 
on  which  freisht  is  charsed  and  was  fully 
known  to  the  snipper.  Hohl  v.  Norddeutscher 
Lloyd,  (C,  C.  A.  1910)  175  Fed.  544. 

Nei^gence  in  stowage.  —  Where  stevedores, 
in  loading  a  cargo  of  licorice  root  under  the 
direction  and  control  of  the  master,  broke 
open  a  large  number  of  the  bales  and  stowed 
the  root  in  unusual  places,  where  it  received 
injury,  it  was  held  that  a  notation,  placed  on 
the  bill  of  lading  at  the  insistence  of  the 
master,  stating  that  the  ship  was  not  re- 
sponsible for  broken  or  cut  bales,  was  void 
as  the  insertion  in  the  bill  of  lading  of  a 
clause  relieving  the  ship  from  liability  for 
damages  "arising  from  negligence,  fault,  or 
failure  in  proper  loading  stowage,"  within 
the  meaning  of  the  Act.  Bethel  v.  Mellor, 
etc.,  Co.,  (1904)  131  Fed.  129. 

Where,  during  the  unloading  of  a  barge  in 
the  usual  manner,  which  caused  an  uneven 
keel  for  a  few  hours,  she  sprang  a  leak,  and 
the  remaining  cargo  was  damaged  by  water, 
such  damage  was  not  caused  by  fault  or 
error  in  the  management  of  the  vessel,  but 
from  negligence,  fault,  or  failure  in  proper 
loading  for  which  the  vessel  is  liable.  Don- 
aldson V,  J,  W.  Perry  C!o.,  (C.  C.  A.  1905) 
138  Fed.  643. 

During  the  voyage  of  a  steamship  across 
the  Atlantic  burlap  bags  containing  walnuts, 
stowed  with  other  cargo  in  the  hold,  which 
was  without  partitions,  were  torn,  apparently 
by  wooden  cases  containing  other  cargo  which 
were  thrown  around  by  the  pitching  of  the 
vessel,  and  the  walnuts  were  lost  or  damaged. 
The  voyage  was  rough,  but  no  more  so  than 
should  reasonably  have  been  anticipated  at 
the  season.  It  was  held  that  the  loss  was 
not  due  to  perils  of  the  sea,  within  the  ex- 
ceptions in  the  bills  of  lading,  but  to  negli- 
gent stowage,  for  which  the  vessel  wafl  liable; 
due  care  fequiriiig  that  the  bags  should  have 


been  kept  separate  from  the  other  cargo 
which  was  likely  to  injure  them.  The  Trig- 
iiac,   (1909)    169  Fed.  682. 

A  steamship  held  liable  for  damage  to  a 
cargo  of  olives  shipped  in  casks,  on  the 
ground  of  negligent  stowage,  on  evidence 
showing  that  cargo  of  such  weight  was  stowed 
on  top  of  the  casks  as  to  flatten  the  staves 
of  some,  causing  the  brine  to  leak  out,  and 
consequent  damage  to  the  olives.  The  Soyo 
Maru,  (C.  C.  A.  1910)   178  Fed.  921. 

A  ship  is  responsible  for  proper  stowage  of 
her  cargo,  although  the  charter-party  gave  a 
representative  of  the  charterer  the  right  to 
select  the  stevedores  for  loadins,  which  fact 
did  not  deprive  the  master  of  his  authority 
to  control  the  manner  of  stowage,  nor  affect 
the  warranty  of  seaworthiness,  which  includes 
proper  stowage.  Knohr  v.  Pacific  Creosoting 
Co.,  (1910)   181  Fed.  866. 

Ewceasive  leakage  of  oil.  —  The  mere  fact 
that  a  large  quantity  of  coooanut  oil  had 
leaked  from  the  casks  during  the  voyage  does 
not  show  improper  stowage.  The  Ooeana, 
(1909)  171  Fed.  172;  The  Neidenfels,  (1909) 
174  Fed.  293. 

Employment  of  charterer's  stevedores,  —  A 
provision  of  a  charter-party  that  the  master 
shall  employ  the  charterer's  stevedores  at 
ports  of  loading,  and  discharge  and  pay  them 
stated  compensation,  "the  stevedores  to  be 
wholly  under  the  direction  and  control  of  the 
master,"  does  not  affect  the  liability  of  the 
ship  or  owners  for  improper  stowage.  Bethel 
V,  Mellor,  etc.,  Co.,  (1904)    131  Fed.  129. 

Hasty  and  inconsiderate  unloading. —  Dam- 
age to  cargo  from  the  sinking  of  a  ship  after 
arriving  in*  port,  due  to  hurried  and  impru- 
dent unloading,  which  brought  the  centre  of 
gravity  of  the  ship  too  high  for  safety,  does 
not  result  from  "faults  or  errors  in  naviga- 
tion or  in  the  management ,  of  said  vessel," 
but  arises  from  "  negligence,  fault,  or  failure 
iii  proper  loading,  storage,  custody,  care,  or 
proper  delivery "  of  merchandise.  The  Ger- 
manic, (1905)  196  U.  S.  589,  25  S.  Ct.  317, 
49  U.  S.  (L.  ed.)  610,  affirming  (C.  C.  A. 
1903)   124  Fed.  1. 

Cargo  stowed  without  dunxuige.  —  A  vessel 
is  liable  for  damage  to  a  cargo  of  coffee  re- 
sulting from  its  having  been  by  the  master's 
orders  stowed  on  the  bottom  of  a  hold  without 
dunnage,  and  from  a  leaky  water  tank.  Dow- 
gate  Steamship  Co.  v.  Arbuckle,  (1907)  168 
Fed.  179. 

Proper  care  of  cargo.  —  The  action  of  the 
master  of  a  vessel  in  permitting  whale  oil, 
which  leaked  from  barrels,  to  remain  in  the 
bilges,  with  the  object  of  saving  it  at  the 
end  of  the  voyage,  did  not  pertain  to  the 
"  management  of  the  vessel ;  "  but  injury  to 
other  cargo  from  such  oil  arose  from  '*  failure 
in  proper  care  of  the  cargo."  The  Persiana, 
(C.    C.    A.    1911)     186    Fed.    396,   reversing 

(1907)  166  Fed.  1019. 

Loss  by  thieves.  —  An  exemption  in  a  bill 
of  lading  of  liability  for  loss  of  cargo  by  theft 
does  not  relieve  the  vessel,  where  there  was 
negligence  on  her  part  which  contributed  to 
or  facilitated  the  theft.  The  Ohazee,  (C.  C. 
A.  1909)  172  Fed.  368,    ^ee  ^\bq  The  Seneca, 

(1908)  ^63  Fed,  591, 
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Grounding  of  vessel  while  loading.  —  A  pro- 
vision of  a  contract  for  the  carriage  of  a 
cargo  of  flour  on  a  barge  by  which  the  shipper 
assumed  the  risks  of  carriage  did  not  relieve 
the  barge  owner  from  liability  for  a  loss  of 
flour  by  reason  of  its  negligence  or  that  of  its 
agent  in  failing  to  properly  care  for  the  barge 
while  being  loaded.  Stockton  Milling  Co.  r. 
California  Nav.,  etc.,  Co.,  (1908)  165  Fed. 
356. 

Shortage  in  weight.  —  A  ship  is  relieved 
from  liability  for  a  shortage  in  weight  of  a 
shipment  of  vegetable  fibre  in  bales  under  a 
bill  of  lading  containing  the  clause,  ''Not 
responsible  for  weight,  nor  quality,  nor  for 
loose  bales/'  where  it  shows  that  all  the  bales 
shipped  were  delivered.  The  La  Kroma, 
(1905)   138  Fed.  936. 

Evidence.  —  In  an  action  to  recover  for 
damage  to  cargo  from  leakage  of  the  vessel, 
evidence  that  directions  as  to  the,  manner  of 

Vol.  IV,  p.  856,  sec.  2. 

Does  the  Act  apply  to  passengers  and  hag- 
gage? —  A  notice  or  memorandum  printed  on 
the  back  of  a  steamship  ticket  purporting  to 
limit  the  liability  of  the  carrier  for  loss  of 
baggage,  not  referred  to  in  the  body  of  the 
ticket  nor  called  to  the  attention  of  the  pur- 
chaser, is  simply  a  notice,  and  forms  no  part 
of  the  contract.  La  Bourgogne,  (C.  C.  A. 
1906)  144  Fed.  781,  affirmed  (1908)  210  U. 
S.  95,  28  S.  Ct.  664,  62  U.  S.  (L.  ed.)  973. 

Api»lication  to  charter-party.  —  The  provi- 
sion of  this  section  relates  to  contracts  be- 
tween carrier  and  shipper,  and  does  not  ap- 


loading  were  given  the  agents  of  the  vessel 
by  libelant,  which  directions  were  not  fol- 
lowed, was  competent.  Donaldson  r.  J.  W. 
Perry  Co.,   (C.  C.  A.  1905)    138  Fed.  643. 

Stipulation  limiting  time  for  making  claim. 
—  A  stipulation  in  a  bill  of  lading  for  goods 
carried  by  ship,  that  all  claims  for  damages 
against  the  steamship  company  or  its  stock- 
holders must  be  presented  within  thirty  days, 
applies  to  a  libel  against  the  ship  itself,  as 
well  as  to  claims  in  personam  against  the 
owners,  and  such  stipulation  is  not  unreason- 
able as  applied  to  a  loss  which  was  known  to 
the  consignors  more  than  three  weeks  before 
the  expiration  of  the  stipulated  time,  since 
the  enforcement  of  the  stipulation  in  such  a 
case  would  not  work  a  manifest  injustice. 
The  Queen  of  the  Pacific,  (1901)  180  U.  S. 
49,  21  S.  Ct.  278,  45  U.  S.  (L.  ed.)  419,  re- 
versing (C.  C.  A.  1899)  04  Fed.  180.  See 
also  The  Nioeto,  (1905)  134  Fed.  655. 


ply  to  a  charter-party  by  which  a  ship  is  de- 
mised. Golcar  Steamship  Co.  v,  Tweedie 
Trading  Co.,  (1906)  146  Fed.  563. 

Leakage  of  sea  water  through  valve.  —  A 
ship  cannot  by  bill  of  lading  exempt  herself 
from  liability  for  damage  to  cargo  from  sea 
water,  as  a  peril  of  the  seas,  where  such 
water  entered  because  of  the  obstruction  jf 
a  valve,  due  to  the  failure  to  exercise  due 
diligence  in  the  equipment  of  the  ship  at  the 
beginning  of  the  voyage.  The  Brilliant, 
(1905)  138  Fed.  743,  affirmed  (C.  C.  A. 
1908)  159  Fed.  1022. 


Vol.  IV,  p.  857,  sec.  3. 


In  Gbnebal. 


The  purpose  of  the  Act  is,  according  to  the 
interpretation  given  to  it  by  the  Supreme 
Court,  to  enable  the  owner  to  stipulate  in 
contravention  of  the  implied  warranty,  pro- 
viding he  has  used  due  diligence,  proper  care, 
and  reasonable  foresight  to  make  his  vessel  in 
all  respects  seaworthy  and  fit  for  the  voyage 
undertaken.  The  Indrapura,  (1910)  178  Fed. 
693. 

Prospective  operation.  —  Stipulations  in  a 
bill  of  lading  exempting  the  vessel  from  lia- 
bility for  loss  or  injury  to  cargo  are  to  be 
construed  as  operating  prospectively,  and  not 
as  relieving  her  from  liability  for  unsea- 
worthiness at  the  beginning  of  the  voyage, 
unless  so  expressed  in  clear  and  explicit  lan- 
guage.   The  Indrapura,  (1910)   178  Fed.  591. 

Foreign  vessels.  —  The  third  section  of  the 
Barter  Act  (27  Stat.  L.  446),  which  is  ex- 
pressly applicable  to  "  any  vessel  transport- 
ing merchandise  or  property  to  or  from  any 
port  of  the  United  States,"  includes  a  foreign 
vessel  carrying  cargo  from  a  foreign  to  an 
American  port.  The  Chattahoochee,  (1899) 
173  U.  8.  640,  19  S.  Ct.  491,  43  U.  8.  (L.  ed.) 
801,  affirming  (C.  C.  A.  1896)  74  Fed.  899, 
(1906)  196  U.  S.  689,  25  S.  Ct.  317,  49  U.  S. 
(L.  ed.)  «10,  affirmm  (C,  C,  A,  1903)  124 
Fed,  1, 


Loss  of  goods  in  loading  —  delivery  to  ves- 
sel in  open  sea.  —  Where,  in  loading  a  cargo 
of  mahogany  logs,  the  ship  was  obliged  to  tie 
three  miles  off  shore  in  the  open  sea,  the  logs 
being  delivered  in  rafts,  which  were  made 
^ast  to  the  ship,  and  bills  of  lading  then  given 
for  the  same,  the  vessel  is  not  liable  for  logs 
which  broke  away  from  the  rafts  and  were 
lost  before  they  were  loaded,  when  reasonable 
diligence  was  exercised  in  the  loading,  and 
the  loss  arose  either  from  unusual  weather 
conditions,  making  a  case  of  perils  of  the  sea 
within  the  exceptions  in  the  bills  of  lading,  or 
because  they  were  insufficiently  secured  in 
the  rafts  through  the  negligence  of  the  ship- 
per. Munson  Steamship  Line  t*.  Steiger,  (C. 
C.  A.  1906)   136  Fed.  772. 

Collision.  —  In  a  case  of  collision  by  mu- 
tual fault,  resulting  in  the  total  loss  of  one 
vessel  and  her  cargo,  the  provision  of  the  stat- 
ute which  exempts  the  owner  of  a  seaworthy 
vessel  from  responsibility  for  loss  of  or  dam- 
age to  cargo  occurring  through  faults  or 
errors  of  navigation  or  management,  does  not 
prevent  the  other  vessel,  which  alone  is  sued 
by  the  cargo  owners  for  the  full  amount  of 
their  loss,  from  recouping  one-half  the 
amount  awarded  from  the  half  damages 
awarded  V^  tl^e  owi^rs  o|  thti  lost  veaeeU 
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Tbe  Chattahoochee,  (1899)  173  U.  S.  640,  19 
S,  Ct.  491,  43  U.  S.  (L.  ed.)  801,  nffitming 
(C.  C.  A.  1896)   74  Fed.  899. 

Personal  injuries.  —  The  liability  of  a  ship 
lor  personal  injuries  to  passengers  and  mem- 
bers of  the  crew  is  not  within  the  provision 
of  the  Act.  The  Hamilton,  (1907)  207  U.  S. 
398,  28  S.  Ct.  133,  52  U.  S.  (L.  ed.)  264. 

Reduction  in  freight.  —  Where  a  cargo 
owner  is  allowed  as  damages  against  the  ves- 
sel for  Koss  of  cargo  its  full  value  at  the  port 
of  delivery,  he  is  not  entitled  to  a  reduction 
in  freight  on  account  of  the  loss.  Carolina 
Portland.  Cement  Co.  r.  Anderson,  (C.  C.  A. 
1911)    186  Fbd.  145. 

Vlnberent  defect,  quality,  or  vice  of  thing 
carried.''  —  See  infray  p.  1474,  Injury  Due  to 
Stopping  for  Repairs,  A  canal  boat  brought 
a  cargo  of  hay  from  Quebec  to  New  York,  where 
it  arrived  in  good  condition.  It  was  loaded 
by  the  consignor,  and  was  to  be  unloaded  by 
libelants,  who  had  become  owners  of  the  bills 
of  lading.  On  arriving  in  New  York  the  boat 
and  cargo  were  seized  by  libelants  under 
process  from  the  state  court  in  a  suit  again  jt 
th^  consignor,  and  held  on  deUiurrage  for 
some  thirty  days,  when  the  suit  was  dis- 
missed, and  the  cargo  was  unloaded.  During 
such  time  the  weather  was  damp,  and  the  hay 
in  the  hold  became  musty.  The  vessel  was 
seaworthy,  having  no  more  leakage  than  was 
usual  in  that  class  of  boats,  and  it  was  held 
that  the  injury  arose  from  an  "  inherent  de- 
fect, quality,  or  vice  of  the  thing  carried." 
The  M.  C.  Currie,  (1904)   132  Fed.  125. 

Damage  to  a  cargo  of  sugar  shipped  in 
bags  from  a  Cuban  port  to  New  York  held 
to  have  been  due  to  the  sweating  of  the  cargo 
and  ship,  for  which  the  vessel  was  not  liable, 
and  not  to  any  lack  of  care  in  stowing.  The 
Niceto,   (1906)    134  Fed.  666. 

A  loss  through  leakage  of  wood  oil  shlppH^d 
from  China  to  New  York  in  ordinary  barrels 
held  not  to  have  been  due  to  Improper  stovy- 
age  but  to  the  insufficiency  of  the  packages, 
for  which  the  carrier  was  not  liable  under 
the  terms  of  the  bill  of  lading,  it  being  shown 
that  such  oil  has  a  tendency  to  shrink  the 
barrels  and  cause  leakage  unless  they  are  spe- 
cially prepared.  The  Claverburn,  (1906)  147 
Fed.  850. 

"Dangers  of  the  eea."  — If  the  jettison  of 
cargo  or  damage  thereto  is  rendered  neces- 
sary by  or  is  due  to  any  fault  or  breach  of 
contract  on  the  part  of  the  owner  or  master 
of  the  vessel,  the  loss  must  be  attributed  to 
that  cause,  rather  than  to  the  sea  peril,  al- 
though that  may  enter  into  the  case.  Corsar 
V.  J.  D.  Spreckels,  etc.,  Co.,  <C.  C.  A.  1905) 
141  Fed.  260. 

Damage  to  cargo  caused  by  sea  water 
which  entered  through  a  hatch  during  a  voy- 
age across  the  Atlantic  by  a  new  steamer 
held  not  due  to  the  unseaworthiness  of  the 
vessel  or  any  defect  in  the  hatch  covers,  but 
to  perils  of  the  sea,  for  which  the  vessel  and 
owners  were  not  liable  under  the  bill  of  lad- 
ing; it  being  shown  that  the  tarpaulin  hatch 
Rovers  were  new  and  sufficient  and  properly 
secured,  but  that  the  one  above  libelant's 
goods  was  injured  by  a  cut  through  the  break- 
ing loose  of  A  derrick  at  night  during  a  very 


severe  storm.  <3ough  r.  Hamburg  Amerikan- 
ische  Packetfahrt  Aktiengesellschaft,  (1907) 
158  Fed.  174. 

A  shipowner  is  not  exonerated  from  lia* 
bility  for  a  failure  to  deliver  cargo  on  the 
ground  that  it  was  lost  through  perils  of  the 
sea,  where  it  was  stowed  on  the  deck,  and 
there  is  no  proof  that  the  place  or  manner  of 
stowage  was  sanctioned  by  general  usage, 
or  that  they  did  not  contribute  to  the  loss. 
The  Gualala,  (C.  C.  A.  1910)  178  Fed. 
402. 

The  fact  alone  that  damage. to  cargo  was 
caused  bv  sea  water,  without  any  evidence  .is 
tt)  how  the  water  entered  the.  ship,  is  not  suffix 
cient  to  relieve  the  vessel  from  liability  on 
the  ground  that  the  damage  resulted  from  sea 
perils  within  an  exception  in  the  bill  of  lad- 
ing, nor  is  it  sufficient  to  show,  in  additibn, 
that  the  ship  encountered  stormy  weather 
on  the  voyage,  which  was  fao  worse  than 
should  have  been  anticipated.  The  Medea, 
(C.  C.  A.  1910)  179  Fed.  781,  reveraing 
(1909)    173  Fed.  498. 

Straining  due  to  unusually  fieavy  aea^. — 
Where  it  is  shown  that  a  wooden  vessel  was 
seaworthj'  at  the  inception  of  her  voyage, 
that  the  cargo  was  properly  stowed  and  pro- 
tected, that  she  was  properly  provided  with 
pumps  and  the  same  were  properly  worked, 
that  her  hatches  were  properly  secured,  and 
that  she  encountered  on  her  voyage  heavy 
seas  of  unusual  violence  adequate  to  strain 
her  seams  and  cause  her  to  take  in  an  un- 
usual quantity  of  water,  damage  to  her  cargo 
therefrom,  which  it  is  not  shown  could  have 
been  avoided  by  the  exercise  of  ordinary  skill 
and  care,  is  within  the  exception  of  "  dan<rcr3 
of  the  sea  "  in  the  bill  of  lading,  for  wliich 
she  is  not  liable.  Cook  r.  Southeastern  Lime, 
etc.,  Co.,    (1906)    146  Fed.  101. 

Rolling  and  pitching  of  vessel.  —  A  Quan- 
tity of  arsenic  was  stowed  in  the  same  hold 
with  olive  oil,  but  where  the  slant  of  the  deck 
w^as  downward  from  the  arsenic  toward  the 
oil,  and  with  a  dunnage  of  about  four  inches^ 
It  was  shown  that  the  method  of  stowing  the 
arsenic  was  usual,  and  that  there  was  ap- 
parently no  danger  to  it  under  ordinary  cir- 
cumstances. It  was  also  shown  that  the  voy: 
age  across  the  Atlantic  was  very  rough,  and 
that  the  vessel  rolled  and  pitched  to  an  im- 
usual  extent,  and  when  she  arrived  at  New 
York  some  of  the  arsenic  was  found  to  have 
been  iniurcd  from  leakage  of  the  oil.  It  was 
held  that  under  such  evidence  the  damajg^e 
must  be  attributed  to  perils  of  the  sea,  for 
which  the  vessel  was  not  liable.  The  Lan?j- 
fond,   (1906)    143  Fed.  150. 

Liability  for  deviation.  —  Deviation  is  a 
term  of  art,  belonging  in  the  main  to  the  low 
of  marine  insurance  and  to  be  interpreted  by 
that  law;  but  the  rule  as  to  deviation  is  an- 
plicable  to  a  shipper  as  well  as  to  an  insurer « 
and  any  deviation  from  the  course  of  naviga- 
tion which  experience  and  usage  have  pre- 
scribed as  the  safest  and  most  expeditious 
mode  of  proceeding  from  one  voyage  terminus 
to  the  other  will  cast  subsequent  loss  of  or 
injury  to  either  ship  or  cargo  on  the  ship- 
owner, without  any  reference  to  the  question 
whether  it  had  any  bearing  on  the  particular 
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loss  complained  of.  The  Citta  Di  Messina, 
(1909)   169  Fed.  472.  / 

Delay  of  a  vessel,  even  on  the  route  pre- 
scribed by  a  policy  or  bill  of  ladins,  may 
amount  to  deviation.  The  Citta  Di  Messina, 
(1909)   169  Fed.  472. 

General  average.  —  Although  the  Act  re- 
lieves a  shipowner  from  liability  for  the  neg- 
ligence of  his  servants  in  the  navigation  and 
management  of  the  vessel,  it  does  not,  either 
expressly  or  by  implication,  render  valid  a 
contract  which  entitles  him  to  share  in  a 
genera]  average  made  necessary  by  such  neg- 
ligence, and  a  stipulation  therefor  in  a  bill 
cf  lading  is  void.  New  York,  etc.,  Mail 
Steamship  Co.  v.  Ansonia  Clock  Co.,  (1905) 
139  Fed.  894. 

Where  the  owner  of  a  vessel  has  conformed 
to  the  provisions  of  the  Act  by  exercising  due 
diligence  to  make  his  vessel  seaworthy  and 
properly  manned,  equipped,  and  supplied,  al- 
though she  was  stranded  through  a  fault  in 
navigation,  he  is  entitled  to  have  expenditures 
made  by  him  for  salvage  of  the  vessel  and 
cargo  taken  into  a  general  average  adjust- 
ment in  a  suit  brought  by  cargo  owners  to 
enforce  a  general  average  contribution  from 
the  vessel  on  account  of  cargo  jettisoned  for 
his  protection  against  liability^  although  not 


entitled  to  an  affirmative  decree  for  the  re- 
covery of  any  balance  due  him  on  such  adjust- 
ment. The  Jason,  (C.  C.  A.  1910)  178  Fed. 
414,  affirming  (1908)   162  Fed.  56. 

This  section  is  not  to  be  construed  so 
broadly  as  to  entitle  a  vessel  owner  to  collect 
a  general  average  contribution  from  the  cargo 
owners  on  account  of  expenditures  incurred 
for  the  salvage  of  vessel  and  cargo  after 
stranding  through  faults  and  negligence  in 
navigation,  and  a  provision  in  the  bills  of 
lading  giving  it  such  right  is  invalid.  The 
Jason,  (C.  C.  A.  1910)  178  Fed.  414,  affirm- 
ing  (1908)  162  Fed.  66. 

Coats.  —  In  a  proceeding  for  limitation  of 
liability,  where  there  is  an  appraisal,  and  a 
stipulation  for  value  given,  tne  petitioner  is 
entitled  to  a  single  docket  fee,  and  may  de- 
duct from  the  fund  the  expenses  of  admin- 
istration, but  this  may  not  include  the  cost 
of  procuring  the  stipulation,  nor  the  expense 
of  giving  the  same,  nor  of  the  appraisal; 
each  person  claiming  damages,  and  recover- 
ing the  same,  is  entitled  to  a  separate  proc- 
tor's fee,  payable  herein  by  the  stipulators 
for  costs,  and  not  out  of  the  fund.  In  re 
Excelsior  Coal  Co.,  (1905)  136  Fed.  271,  af- 
filmed  (C.  C.  A.)   142  Fed.  724. 


Pboperly  Manned  and  Equipped. 


Failure  to  nudntain  watch  at  night  on  ves- 
sel at  pier.  —  Where  the  owner  of  a  vessel, 
while  in  her  home  port,  permitted  all  of  her 
crew  to  leave  for  the  night,  except  the  fire- 
man, cook,  and  a  deck  hand,  and  permitted 
them  to  sleep  without  maintaining  a  proper 
watch,  and  the  fires  to  be  banked  so  that  no 


steam  was  available  to  work  the  pumps  in 
case  of  an  emergency,  he  was  guiltv  of  negli- 
gence, rendering  the  vessel  liable  for  loss  of 
cargo  by  the  sinking  of  the  vessel  from  in- 
juries caused  by  an  ice  jam.  The  Valentin'^, 
(1904)   131  Fed.  352. 


Seaworthy  Vessel. 


In  gpneral.  —  Due  diligence  to  naake  a  ves- 
sel in  all  respects  seaworthy  within  the  mean- 
ing of  this  section  is  not  required  merely  on 
the  part  of  the  owner  himself,  nor  in  respect 
to  construction  only,  but  it  is  also  required 
on  the  part  of  those  to  whom  the  owner  has 
intrusted  the  duty,  and  in  respect  to  inspec- 
tion, maintenance,  and  repair,  as  well  as  con- 
struction.    The  Ninfa,   (1907)   156  Fed.  512. 

Private  carrier.  —  The  obligation  to  furnish 
a  seaworthy  vessel  is  not  affected  by  the 
fact  that  the  owner  is  a  private  carrier. 
Braker  v.  F.  W.  Jarvis  Co.,  (1908)  166  Fed. 
987. 

Voyage  charter. — There  is  no  difference  be- 
tween a  time  charter  and  a  voyage  charter 
in  respect  to  the  liability  of  the  vessel  to  the 
charterer  for  unseaworthiness.     Dene   Ship- 

fing  Co.  V.  Tweedie  Trading  Co.,  (C.  C.  A. 
905)  143  Fed.  854,  certiorari  denied  (1906) 
202  U.  a  622,  26  S.  Ct.  767,  50  U.  S.  (L.  ed.) 
1176. 

Fitting  Teasel  for  particular  cargo.  — As- 
phalt is  "lawful  cargo,"  under  a  charter 
which  includes  the  West  Indies ;  and  it  is  the 
duty  of  the  owner,  in  order  to  render  the 
vessel  seaworthy,  to  fit  her  for  the  proper 


carriage  of  such  cargo  by  lining,  where  her 
construction  is  such  as  to  require  it.  Dene 
Shipping  Co.  i;.  Tweedie  Trading  Co.,  (C.  C. 
A.  1905)  143  Fed.  854,  oertwrari  denied 
(1906)  202  U.  S.  622,  26  8.  Ct.  767,  50  U.  S. 
(L.  ed.)   1175. 

Liability  for  unseaworthiness.  —  This  sec- 
tion, as  construed  by  the  Supreme  Court,  does 
not  exempt  the  vessel  or  owner  from  liabil- 
ity for  the  consequences  of  unseaworthiness, 
even  though  due  diligence  was  exercised  to 
make  hor  seaworthy.  The  Ninfa,  (1907)  156 
Fed.  512. 

Seaworthiness  defined.  —  The  term  "sea- 
worthy," as  now  construed,  has  relation 
to  the  article  carried  and  the  different  com- 
partments of  the  ship  and  their  particular 
use,  as  well  as  to  the  navigability  of  the 
vessel.    The  Indrapura,  (1910)  178  Fed.  591. 

Implied  warranty  of  seaworthiness.  —  In 
every  contract  for  the  carriage  of  goods  by 
sea,  in  the  absence  of  agreement  otherwise, 
there  is  an  absolute  implied  warranty  by  the 
carrier  that  the  ship  is  seaworthy  at  the  time 
of  the  beginning  of  her  voyage,  and  reason- 
ably fit  to  encounter  the  ordinary  perils  that 
may  be  expected,  and  her  liability  for  loss  qx 
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injury  to  cargo  from  a  breach  of  such  war- 
ranty is  not  affected  by  the  statute.  The 
Indrapura,  (1910)  178  Fed.  591. 

Losses  before  commencement  of  voyage. — 
The  Act  applies  to  the  vessel  only  after  the 
voyage  has  commenced,  and  cannot  be  invoked 
by  an  owner  to  relieve  him  from  liability  for 
cargo  lost  while  the  vessel  was  loading,  through 
the  negligence  of  those  in  charge  in  permit- 
ting her  to  settle  on  the  bottom  and  list 
until  deck  cargo  fell  overboard.  Steamship 
Wellesley  Co.  i?.  Hooper,  (C.  C.  A.  1911)  185 
Fed.  733. 

Injury  due  to  stopping  for  repairs.  —  In- 
jury to  a  cargo  of  oats  shipped  from  Chicago 
to  Buffalo  from  becoming  wet  and  heated 
between  the  time  it  was  loaded  and  the  time 
of  delivery  (which  was  over  a  month)  owing 
to  the  vessel  being  delayed  for  repairs  after 
loading,  was  held,  under  the  evidence,  to 
have  been  due  to  her  having  been  unseaworthy 
and  not  in  good  condition  for  the  carriage  of 
such  cargo  when  the  voyage  was  begun, 
owing  to  her  defective  decks  and  the  careless 
handling  of  the  pump  during  her  detention, 
by  reason  of  which  water  leaked  through  into 
the  hold.  The  Gordon  Campbell,  (1905)  141 
Fed.  436. 

Failure  to  inspect  vessel.  —  One  to  whom  a 
decree  in  admiralty  directs  the  payment  of  a 
fund  is  presumptively  a  party  to  the  suit,  or 
in  court  as  a  claimant  of  the  fund,  and  evi- 
dence is  required  to  rebut  such  presumption, 
where  a  denial  of  the  fact  is  made  a  basis  for 
impeaching  the  decree.  The  Indrani,  (C.  C. 
A.  1910)  177  Fed.  914. 

Defective  pipe  from  engine  room  to  trim- 
ming tank.  —  The  placing  of  the  filling  pipe 
extending  from  the  engine  room  of  a  steamer 
to  a  trimming  tank  in  the  forepeak  upon  the 
floor  of  the  intermediate  hold,  boxed  in,  and 
extending  through  the  collision  bulkhead, 
held  not  a  faulty  construction  which  ren- 
dered the  vessel  unseaworthy  as  to  cargo  car- 
ried in  such  hold,  where  the  evidence  showed 
that  many  contemporary  vessels  were  so  con- 
structed and  rated  Al  by  Lloyds.  But  the 
omission  to  fit  such  pipe  with  a  valve  or 
stopcock  within  the  forepeak,  or  where  ^  it 
passed  from  the  hold,  to  prevent  the  flooding 
of  the  hold  in  case  of  a  break  in  the  pipe,  ren- 
dered her  unseaworthy  as  to  such  cargo  and 
liable  for  its  injury  from  the  flooding  of  the 
hold  in  consequence  of  the  breaking  of  the 
pipe  through  some  fault  of  construction. 
The  Indrapura,  (1910)   178  Fed.  591. 

Failure  to  protect  valves  in  ballast  tank. 
—  Failure  to  protect  a  valve  in  the  pipe  by 
which  water  could  be  run  into  a  ballast  tank, 
also  usable  for  cargo,  so  that  a  stick  got  into 
tlie  valve,  in  consequence  of  which  water 
leaked  through  the  valve  into  the  tank  and 
damaged  cargo  stored  therein,  was  a  failure 
to  exercise  due  diligence  in  equipment  to 
make  the  ship  seaworthy  at  the  beginning  of 
the  voyage,  and  which  rendered  her  liable 
for  the  damage.  The  Brilliant,  (1905)  138 
Fed.  743,  affirmed  (C.  C.  A.  1908)  159  Fed. 
1022. 

Sudden  leaks  and  defective  pufnps.  —  Proof 
that  a  vessel  within  a  few  hours  after  leaving 
port,  and  before  encoui^tering  any  peril  of  the 


sea,  sprang  a  leak  from  defective  butts  in  her 
bottom,  and  that,  in  addition,  her  steam 
pump  was  not  in  good  working  order,  and 
broke  down  when  put  in  use,  raises  a  pre- 
sumption that  she  was  unseaworthy  at  the 
beginning  of  the  voyage,  which  is  not  rebutted 
by  evidence  merely  of  previous  diligence,  and, 
in  the  absence  of  a  stipiilation  therefor  in 
the  bill  of  lading,  tlie  owner  is  not  exempt<Ml 
from  liability  for  damage  to  cargo  caused 
by  such  leakage.  Carolina  Portland  Cement 
Co.  V.  Anderson,  (C.  C.  A.  1911)  186  Fed. 
145. 

Sudden  leak  while  loading.— Where  a  barge, 
being  on  uneven  keel  for  a  few  hours,  due  to 
unloading  in  the  usual  manner,  sprang  a  leak 
and  the  remaining  cargo  was  damaged  by 
wator,  such  damage  was  not  caused  by  fault 
or  error  in  the  management  of  the  vessel,  but 
from  negligence,  fault,  or  failure  in  proper 
loading  within  section  1,  for  which  the  vessel 
was  liable.  Donaldson  v,  J.  W.  Perry  Co., 
(C.  C.  A.  1905)   138  Fed.  643. 

Defective  feed  pipe.  —  A  cargo  of  grain  car- 
ried by  a  steamer  from  a  Lake  Superior  port 
to  Buffalo  was  found  on  arrival  to  have  been 
damaged  by  water  escaping  from  a  crack  in 
the  main  feed  pipe  running  through  the  cargo 
space  between  the  boiler  and  engine.  Such 
construction  was  not  unusual,  and  the  vessel 
had  an  Al  rating,  but  had  been  built  for 
eleven  years,  during  which  time  the  pipe  had 
not  been  renewed,  and  had  not  been  thor- 
oughly inspected  for  more  than  a  year,  being 
covered  with  asbestos  and  inclosed  in  a  box, 
which  had  not  been  removed  in  that  time. 
Rough  weather  was  encountered  on  the  voy- 
age, but  not  worse  than  was  to  be  expected 
at  the  season.  It  was  held  that  the  evidence 
was  not  sufficient  to  sustain  the  burden  of 
proof  resting  on  the  vessel  to  show  that  the 
damage  resulted  from  a  danger  of  navigation 
within  the  exception  of  the  bill  of  lading, 
rather  than  from  a  defect  in  'the  pipe  which 
rendered  her  unseaworthy  at  the  beginning  of 
the  voyage.  The  Rappahannock,  (C.  C.  A. 
1911)  184  Fed.  291,  revering  (1909)  173 
Fed.  829, 

Insufiicient  coal  for  voyage  as  unseawor- 
thiness. —  British,  etc.,  Marine  Ins.  Co.  r.  Kil- 
gour  Steamship  Co.,   (1910)   184  Fed.  174. 

Beginning  voyage  with  port  negligently  left 
open.  —  If  a  ship  starts  on  a  voyage  with  a 
port  negligently  left  open,  causing  damage  to 
cargo,  her  owners  are  liable  for  failing  to 
provide  a  ship  seaworthy  at  the  beginning  of 
the  voyage,  and  are  not  protected  by  this  sec- 
tion 3,  on  the  ground  that  the  fault  was  one 
in  navigation  or  the  management  of  the  ves- 
sel, although  proper  appliances  for  closing  the 
ports  were  furnished;  and  this  rule  is 
especially  applicable  where  the  ports  were  so 
located  as  to  be  submerged  when  the  vessel 
was  fully  loaded.  The  Tenedos,  (1905)  137 
Fed.  443,  affirme<1  (C.  C.  A.  1907)  151  Fed. 
1022. 

Overloading  causing  unseaworthiness.  —  A 
barge  which  sank  at  a  dock,  after  loading  a 
cargo  of  bricks,  held  liable  for  the  damage 
to  the  cargo  on  the  ground  of  unseaworthi- 
ness due  to  overloading.  The  G.  B.  Bpren, 
(1904)  132  Fed.  887, 
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Weakness  from  long  use.  —  A  barge  held 
liable  in  daniageR  for  diimping  a  large  part 
of  her  cargo  of  copi>er  ore  which  she  was  dis- 
charging from  a  steamship,  and  for  injury  to 
the  ship,  on  the  sround  of  unseaworthiness, 
due  tn  weakness  from  long  use  in  tlie  same 
business,  which  caused  her  to  careen  after 
she  had  taken  on  her  load,  although  the 
wj-ather  was  calm  and  the  water  smooth.  Tlie 
>\i!Iie,  (1904)   134  Fed.  759. 

Inability  to  carry  load  without  straining 
and  causing  leakage.  —  Damage  to  a  cargo 
of  hay  from  water  held,  under  the  evidence, 
to  ha\e  been  due  to  leakage,  owing  to  the  in- 
ability of  the  vessel  to  carry  the  cargo  for 
which  she  was  chartered  without  strainins, 
which  rendered  her  unseaworthv.  The  Wil- 
liam Power,  (1904)   131  Fed.  136. 

Unexplained  sinking  of  vessel.  —  The  sink- 
ing of  a  vessel  while  being  properly  handled, 
without  undue  stress  of  weather  or  other 
known  external  cause,  was  presumptively  due 
to  unseaworthiness.  Oregon  Round  Lumber 
Co.  17.  Portland,  etc.,  Steamship  Co.,  (1908) 
162  Fed.  912;  Sanbern  r.  Wright,  etc..  Light- 
erage Co.,  (1909)  171  Fed.  449,  affirmed  (C. 
C.  A.  1910)   179  Fed.  1021. 

Manner  of  stowing  cargo.  —  The  require- 
ment  of  seaworthiness  at  the  beginning  of  a 
voyage  includes  not  only  seaworthiness  in 
hull  and  equipment,  but  also  in  the  stowage 
of  the  cargo.  Corsar  v,  J.  D.  Spreckels,  etc., 
Co.,    (C.   C.    A.    1905)    141    Fed.    260;    The 


Medea,  (C.  C.  A.  1910)  179  Fed.  781,  re- 
versing (1909)  173  Fed.  498. 

A  ship  is  not  seaworthy  when  from  her  im- 
proper loading  she  is  rendered  unfit  to  en- 
counter the  ordinary  perils  of  navigation 
which  could  reasonably  have  been  anticipated 
on  the  projected  voyage.  Steamship  Welles- 
ley  Co.  V,  Hooper,  (C.  C.  A.  1911)  185  Fed. 
733. 

A  ship  is  responsible  for  the  proper  stow- 
age of  her  cargo,  although  the  charter-party 
gives  the  charterer  the  option  of  appointing 
the  stevedores,  to  be  paid  by  the  owners, 
where  it  also  provides  that  they  shall  be  un- 
der the  direction  of  the  master  and  the  own- 
ers responsible  for  all  risks  of  leading  and 
stowage.  Corsar  v.  J,  D.  Spreckels,  etc.,  Co., 
(C.  C.  A.  1905)   141  Fed.  260. 

Liquid  and  dry  cargoes.  — On  a  libel  for 
damage  to  a  shipment  of  green  goatskins,  evi- 
dence held  to  justify  a  finding  that  the  injury 
was  caused  by  brine  leaking  from  citron  bar- 
rels negligently  stowed  near  the  skins.  Laz- 
arus r.  Barber,  (C.  C.  A.  1905)   136  Fed.  534. 

Effect  on  appeal  of  findings  below.  —  The 
concurrent  findings  of  the  two  lower  courts 
that  a  vessel  was  inspected  at  the  beginning 
of  the  voyage,  and  found  to  be  seaworthy  and 
fit  to  carry  the  cargo  which  she  had  under- 
taken to  transport,  will  ordinarily  not  be  dis- 
turbed by  the  federal  Supreme  Court  on  ap- 
peal. The  Wildcroft,  (1906)  201  U.  S.  378, 
26  S.  Ct.  467,  60  U.  S.  (L.  ed.)  794. 


Navigation  or  Management  of  the  Ship. 


Exemption  applicable  only  after  voyage  has 
commenced.  —  This  section  applies  to  a  ves- 
sel only  after  the  voyage  has  commenced,  and 
cannot  be  invoked  by  an  owner  to  relieve  him 
from  liability  for  loss  of  cargo  through  the 
careening  and  sinking  of  a  vessel  at  the  pier 
before  she  was  fully  loaded,  due  to  the  negli- 
gence of  a  watchman  in  failing  to  adjust  her 
lines  to  permit  her  to  drop  with  the  tide. 
Ralli  r.  New  York,  etc..  Steamship  Co.,  (C. 
C.  A.  1907)   154  Fed.  286. 

Leaving  port  in  disregard  of  storm  signals. 

—  The  navigation  and  management  of  a  ves- 
sel includes  the  determination  of  the  time 
and  manner  of  leaving  port,  which  is  the 
prerogative  of  the  master;  and  under  said 
section,  where  a  vessel  was  seaworthy  and  in 
all  respects  properly  manned,  equipped,  and 
supplied,  the  owners  are  not  liable  for  a  loss 
or  damage  to  cargo  due  to  a  peril  of  the  seas, 
even  though  the  exposure  to  such  peril  was 
through  the  fault  of  the  master  in  failing  to 
ascertain  or  heed  the  warnings  of  the  weather 
bureau  before  starting  on  the  voyage.  Han- 
son 17.  Haywood  Bros.,  etc.,  Co.,  (C.  C.  A. 
1907)   152  Fed.  401. 

Changing  coarse  on  account  of  stress  of 
weather  —  failure  to  put  into  port  for  repairs. 

—  A  ship  bound  from  Antwerp  to  San  Fran- 
cisco with  a  cargo  of  cement  encountered 
such  rough  weather  in  a.ttempting  to  round 
Cape  Horn  and  was  subjected  to  such  strain 
that  her  dedc  seams  opened  and  a  part  of  the 
cargo  was  damaged  by  water.  She  finally 
abandoned   the   attempt   and   completed   the 


voyage  by  way  of  the  Cape  of  Good  Hope  and 
Australia.  At  the  time  of  her  change  of  course 
she  was  370  miles  distant  from  Port  Stanley, 
where  she  could  have  been  repaired;  but  she 
did  not  put  in  for  repairs,  and  before  she 
reached  Australia  the  cargo  received  further 
damage  by  reason  of  the  open  seams.  Held 
that  the  change  of  course  and  also  the  de- 
termination of  the  master  to  proceed  without 
putting  in  for  repairs  were  matters  pertain- 
ing to  the  "  navigation  and  management  of 
the  vessel,"  and  not  to  the  custody,  care,  or 
proper  delivery  of  the  cargo,  ana  that,  as- 
suming the  vessel  to  have  been  in  all  respects 
seaworthy,  and  properly  manned,  equipped, 
and  supplied  at  the  beginning  of  the  voyage, 
she  was  exempted  by  the  Act  from  liability 
for  the  damage  caused  or  contributed  to  by 
the  failure  to  repair.  Corsar  r.  J.  D.  Spreck- 
els, etc.,  Co.,  (C.  C.  A.  1905)   141  Fed.  260. 

Sea  valve  left  open  daring  voyage.  —  Dam- 
age to  a  cargo  of  molasses,  through  its  dilu- 
tion by  sea  water  while  being  pumped  out  at 
the  port  of  destination,  held  to  have  been 
due  to  a  sea  valve  connecting  with  one  of  the 
pumps  having  been  left  partially  open,  which 
Avas  a  fault  in  the  management  of  the  vessel, 
it  being  affirmatively  shown  that  the  valve 
was  in  good  condition  and  that  it  was  prop- 
erly closed  when  the  cargo  was  loaded  and 
at  the  commencement  of  th^  voyage.  Sun 
Co.  V.  Healy,  (C.  C.  A.  1908)   163  Fed.  48. 

Allowing  leaking  oil  to  remain  in  bilges.  — 
The  action  of  the  master  of  a  vessel  in  per- 
mitting whale  oil,  which   leaked   from  bar- 
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reU,  to  remain  in  tbe  bilges,  with  the  object 
of  saving  it  at  the  end  of  the  vovage,  did  not 
pertain  to  the  "  management  of  the  vessel." 
The  Persiana,  (C.  C.  A.  1911)  185  Fed.  390, 
reversing   (1907)    156  Fed.  1019. 

Failure  of  master  to  protect  cargo.  — The 
owner  of  a  scow  chartered  by  the  day,  with 
a  man  in  charge,  is  liable  to  the  charterer 
for  loss  of  her  cargo  of  stone  by  her  careening 
while  she  lay  in  an  exposed  position  at  the 
end  of  a  pier  where  she  was  left  by  a  tug, 
through  the  neglect  of  her  master  to  hanl 
her  into  the  slip,  where  she  would  have  been 
protected,  which  he  could  have  done  without 
difficulty.  Rodgers  v,  Bouker  Contracting 
Co.,  (1904)   134  Fed.  702. 

Injury  to  cargo  while  unloading.  —  Damage 
to  cargo  from  the  sinking  of  a  ship  after  ar- 
riving in  port,  due  to  hurried  and  impru- 
dent unloading,  which  brought  the  centre  of 
gravity  of  the  ship  too  high  for  safety,  does 
not  result  frpm  "faults  or  errors  in  naviga- 


tion or  in  the  management  of  said  vessel.'* 
The  Germanic,  (1905)  196  U.  S.  589,  25  S. 
Ct.  317,  49  U.  S.  (L.  ed.)  610,  afflrmin^  (C. 
C.  A.  1903)   124  Fed.  1. 

Acts  for  benefit  of  ship.  —  Tipping  a  vessel 
by  the  head  while  discharging  cargo,  for  the 
purpose  of  examining  her  propeller,  and  hav- 
ing nothing  to  do  with  the  discharge  of  the 
cargo,  was  an  act  of  management  of  the  ship. 
The  Indrani,  (C.  C.  A.  1910)   177  Fed.  914. 

Failure  to  close  ventilators,  etc.,  in  rougb 
weather.  — "  If  there  was  any  negligence  in 
the  management  of  the  ship  on  the  voyage  in 
failing  to  cover  the  ventilators,  or  remove 
them  and  stop  the  tubes  in  rough  weather,  or 
in  failing  to  keep  the  scuppers  clear,  the 
owner  is  exempted  from  liability  by  the 
Harter  Act  (Act  Feb.  13,  1893,  ch.  105,  27 
Stat.  L.  445),  having  used  due  diligence  to 
make  the  ship  seaworthy  at  the  outset  of  the 
voyage.'*  The  Hudson,  (1909)  172  Fed.  1005, 
1007,  1008. 


Burden  of  Pkoof. 


Seaworthy  veaaeL  —  The  burden  of  proving 
that  r.  vessel  was  seaworthy  at  the  time  of 
beginning  the  voyage,  or  that  due  diligence 
had  been  used  to  make  her  so,  rests  upon 
the  shipowner  claiming  the  benefit  of  the 
exemption  against  errors  of  management  or 
navigation,  whether  or  not  there  is  any  evi- 
dence to  the  contrary.  The  Wildcroft,  (1906) 
201  U.  S.  378,  26  S.  Ct.  467,  50  U.  S.  (L.  ed.) 
794;  Bradley  t?.  Lehigh  Valley  R.  Co.,  (C.  C. 
A.  1907)  153  Fed.  360,  affirming  (1906)  146 
Fed.  569;  The  Ninfa,  (1907)  156  Fed.  512. 

Where  disaster  overtakes  a  vessel  at  the 
beginning  of  her  voyage,  without  stress  of 
weather  or  other  adequate  cause  appearing, 
the  presumption  is  that  she  was  unseaworthy 
when  the  voyage  commenced,  and  the  burden 
rests  on  the  owner,  to  avoid  liability  for 
cargo  lost  or  injured,  to  overcome  such  pre- 
sumption by  showing  affirmatively  that  the 
ship  was  seaworthy.  Steamship  Wellesley 
Co.  V,  Hooper,  (C.  C.  A.  1911)   185  Fed.  733. 

''The  burden  was  clearly  upon  the  defend- 
ant to  prove  that  it  had  exercised  'due  dili- 
gence to  make  the  vessel  in  all  respects  sea- 
worthy and  properly  manned,  equipped,  and 
supplied '  at  the  time  of  the  commencement 
of  the  voyage."  Levy  f.  Gibson  Line  of 
Steamers,  (1908)  130  Ga.  581,  61  S.  E.  484, 
485. 

Cause  of  damage  in  generaL  —  Where  the 
evidence  shows  that  a  ship  received  goods  on 
board  in  oood  condition,  and  delivered  them 
damaged,  it  has  the  burden  of  proving  that 
the  damage  was  due  to  a  risk  excepted  in  the 
bill  of  lading,  although,  if  it  is  manifestly  so, 
83  from  breakage  or  decay,  which  are  excepted 
generally,  the  ship  need  not  show  the  cause 
of  the  breakage  or  decay,  but  the  cargo  owner 
can  onlv  recover  by  proof  of  negligence.  The 
Patria,'  (C.  C.  A.  1904)  132  Fed.  971,  af- 
firming (1903)   126  Fed.  425. 

A  ship  has  the  burden  of  explaining  the 
cause  of  damage  to  cargo  shown  to  have  been 
received  \ii  good  condition,  to  relieve  itself 


from  liability  for  such  damage.  The  La 
Kroma,  (1905)  138  Fed.  936. 

A  decree  dismissing  a  libel  to  recover  for 
damage  to  cargo  affirmed  where  the  evidence 
left  it  uncertain  whether  the  damage  was 
caused  by  sea  water  or  by  sweat  and  heat, 
and  the  bill  of  lading  exempted  the  vessel 
from  liability  for  injury  caused  by  PcHls  of 
the  sea  or  from  sweat  or  decay.  The  Fol- 
mina,   (C.  C.  A.  1907)   153  Fed.  364. 

Loading  of  veaaeL  —  "The  established  rule 
is  that  where  the  evidence  shows  that  the 
damage  was  occasioned  by  one  of  the  causes 
for  which  the  vessel  was  exempted  from  lia- 
bility, in  the  absence  of  some  fault,  such  as 
negligent  stowage,  the  burden  is  upon  the 
lil^lant  to  show  that  it  might  have  been  pre- 
vented by  reasonable  skill  and  diligence  on 
the  part  of  those  employed  by  the  vessel." 
Lazarus  v.  Barber,  (C  C.  A.  1905)  136  Fed. 
534,  596. 

Dangers  of  navigation.  —  The  burden  resta 
upon  a  lake  carrier  who,  having  agreed  to 
deliver  in  good  condition,  "the  dangers  of 
navigation  excepted,"  delivers  cargo  water- 
damaged,  to  show  that  the  damage  was  caused 
by  a  danger  of  navigation.  The  Rappahan- 
nock, (C.  C.  A.  1911)  184  Fed.  291,  reversing 
(1909)   173  Fed.  829. 

Damage  by  sea  water.  —  A  carrier  by  water 
is  charged  with  the  burden  of  proving  that 
damage  to  a  cargo  from  sea  water  was  occa- 
sioned by  the  perils  of  the  sea  within  an  ex- 
ception in  the  bill  of  lading  against  dangers 
and  accidents  of  the  seas.  The  Folmina, 
(1909)  212  U.  S.  354,  29  S.  Ct;  363,  53  U.  S. 
(L.  ed.)  546.  On  certificate  from  the  Cir- 
cuit Court  of  Appeals,  (1907)   153  Fed.  364. 

Damage  from  excepted  rislc  — A  vessel 
owner  who  receives  goods  in  good  condition, 
as  evidenced  by  the  bill  of  lading,  and  deliv- 
ers them  damaged,  has  the  burden  of  proof 
to  establish  that  the  damage  arose  from  an 
excepted  risk.  The  Preaque  Isle,  (1906)  140 
Fed.  202, 
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LIMITA  TIONS— MEDALS. 


Vol.  IV,  p.  898,  MO,  1. 


Vol.  IV,  p.  863,  sec.  5. 

Violation  as  indictablo  offense.  —  The  pro- 
visions of  this  section  make  it  a  criminal  stat- 
ute; and  one  violating  either  of  such  pro- 
visions is  subject  to  indictment  and  prosecu- 
tion therefor.  U.  S.  v,  Cobb,  (1006)  163  Fed. 
791. 

Indictment  —  authority  to  sign  bill  of  lad- 
ing in  defendants  name.  —  An  indictment  for 
issuing  a  bill  of  lading  containing  provisions 


in  violation  of  the  Act,  which  avers  that 
such  bill  was  issued  by  defendant,  and  sets 
out  a  copy  of  such  bill,  from  which  it  appears 
that  defendant's  name  was  signed  thereto 
"  per  "  another,  need  not  allege  that  the  bill 
of  lading  was  so  signed  by  defendant's  au- 
thority, which  is  a  matter  of  proof.  U.  S.  v. 
Cobb,  (1906)    163  Fed.  791. 


LIMITATIONS. 

Vol.  IV,  p.  865,  sec.  1047. 

For  a  construction  of  this  section,  see  under  the  title  Fines,  Penalties,  and  Fobfeitubes, 
vol.  3,  p.  100. 


LOTTERIES. 


Vol.  IV,  p.  869,  sec.  1. 

The  three  necessary  elements  of  a  "lot- 
tery** are  the  furnishing  of  a  consideration, 
the  offering  of  a  prize,  and  the  distribution  of 
the  prize  by  chance  rather  than  entirely  upon 
a  basis  of  merit.  Brooklyn  Daily  Eagle  v, 
Voorhies,  (1910)  181  Fed.  580. 

Prise  coupons  in  food  packages.  —  In  U.  S. 
r.  Jefferson,  (1905)  134  Fed.  299,  it  ap- 
peared that  the  defendant,  to  induce  the  sale 

Vol.  IV,  p.  871,  sec.  4. 

Constitutionality.  —  To  the  same  effect  as 
the  original  note,  see  Public  Clearing  House 
r.  Coyne,  (1904)  194  U.  S.  505,  24  S.  Ct.  789, 


of  a  cereal  called  "  Mother's  Oats,"  placed  in 
each  package  a  coupon  on  which  one  of  the 
letters  which  spelled  the  word  "  Mother's  ** 
was  printed,  and  offered  premiums  to  persons 
holding  coupons  which  would  spell  the  word 
"  Mother's,"  the  letter  "  o  "  being  placed  on 
only  one  coupon  in  five  hundred.  It  was 
held  that  such  scheme  was  a  lottery,  within 
this  Act. 


48  U.  S.  (L.  ed.)  1097;  Missouri  Drug  Co.  r. 
Wyman,  (1904)  129  Fed.  623. 


MEDALS. 


Vol.  X,  p.  222,  sec.  1. 

Retention  of  old  medals.  —  It  is  optional 
with  the  holder  of  a  medal  whether  he  shall 
surrender  his  old  medal  for  the  new.  (1905) 
25  Op.  Atty.-Gen.  529. 

It  is  not  within  the  authority  of  the  Secre- 
tary of  War,  in  replacing  the  medals  issued 
to  officers  and  privates  for  gallantry  in  action, 
to   allow  a   particular  grantee,  who   is  en- 


titled to  a  new  medal,  to  receive  it  and  at  the 
same  time  retain  the  old  medal  in  his  posses- 
sion.    (1905)   26  Op.  Atty.-Gen.  529. 

The  word  "  replace,**  as  used  in  this  section, 
implies  the  loss,  destruction,  or  surrender  of 
the  old  medal.  (1905)  25  Op.  Atty.-Gen. 
529. 
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Vol.  V,  p.  4,  sec.  2318. 

Fraudulent  purchase  as  agricultural  land. 
—  Of  similar  effect  to  the  original  note,  see 
Murray  v.  White,  (1911)  42  Mont.  423,  113 
Pac.  764. 

Lands  valuable  for  minerals.  —  It  is  not 
enough  to  render  lands  valuable  for  minerals 
that  there  is  some  trace  of  minerals,  but  there 
must  be  minerals  in  such  quantities  as  to 
justify  the  expenditure  of  effort  to  extract 
them;  but  it  is  not  necessary  that  minerals 
of  sufficient  amount  and  value  to  allow  im- 


mediate profitable  working  be  shown  to  exist 
in  the  land,  and  it  is  enough  if  the  vein  or 
deposit  has  a  present  or  prospective  commer- 
cial value.  Madison  v.  Octave  Oil  Co.,  (1908) 
164  Cal.  768,  99  Pac.  176. 

Sufficiency  of  evidence  to  prove  lands  were 
mineral  lands.  — See  Madison  v.  Octave  Oil 
Co.,  (1908)    154  Cal.  768,  99  Pac.  176. 

This  section  was  cited  in  Montello  Salt  Co. 
p.  Utah,  (1911)  221  U.  S.  452,  31  S.  Ct.  706, 
55  U.  S.  (L.  ed.)  810. 


Vol.  V,  p.  4,  sec.  2319. 

Rights  of  aliens.  —  To  the  sare  effect  as 
the  original  note,  see  Shea  v.  Nilima,  (1904) 
133  Fed.  209,  66  C.  C.  A.  263 ;  Holdt  v.  Haz- 
ard,  (1909)    10  Cal.  App.  440,  102  Pac.  540. 

63rp8um  is  a  mineral,  and  lands  containing 
it  are  mineral  lands,  within  the  federal  stat- 
utes. Madison  v.  Octave  Oil  Co.,  (1908)  154 
Cal.  768,  99  Pac.  176. 

Location  of  lode  claim  after  patent  for 
placer  claim.  —  Under  this  and  the  following 
sections  providing  for  the  disposition  of  lode 
or  vein  mining  claims  and  placer  deposits,  a 
vein  known  to  exist  within  the  boundaries 
of  a  placer  claim  at  the  date  of  an  applica- 
tion for  a  patent,  and  not  included  in  tl^  ap- 


plication, may  be  located  by  an  adverse  claim- 
ant after  the  issuance  of  the  patent.  Mutch- 
mor  V,  MoCarty,  (1906)  149  Cal.  603,  87 
Pac.  85. 

Necessity  for  appropriation  of  surface 
ground  belonging  to  United  States.  —  In  order 
to  make  a  valid  mining  location  under  this 
section,  providing  that  all  mineral  deposits  in 
mineral  lands  belonging  to  the  United  States, 
and  the  lands  containing  the  same,  shall  be 
open  to  entry,  etc.,  surface  ground,  including 
the  vein  or  lode,  must  be  appropriated,  and 
such  surface  must  be  the  property  of  the 
United  States.  Traphagen  v,  Kirk,  (1904) 
30  Mont.  662,  77  Pac.  58. 


Vol.  V,  p.  8,  sec.  2320. 

Vein  or  lode  —  Definition.  —  The  definition 
of  a  vein  must  be  considered  with  reference  to 
the  formations  and  characteristics  of  the  par- 
ticular district  in  which  the  vein  is  located. 
Grand  Cent.  Min.  Co.  v.  Mammoth  Min.  Co., 
(1905)  29  Utah  490,  83  Pac.  648. 

The  words  "  vein,"  "  lode,"  and  "  ledge ''  are 
used  as  synonymous  terms.  Noves  v.  Clif- 
ford, (1908)   37  Mont.  138,  94  Pac.  843. 

Mineralization,  —  In  the  absence  of  defined 
walls  and  of  mineralization  appreciably 
greater  than  that  contained  in  the  general 
mass  of  the  mountain,  broken,  strained,  and 
fissured  material,  or  crushed  and  brecciated 
matter,  characteristic  of  the  district,  cannot 
be  held  to  constitute  a  vein  or  lode,  under 
the  statute.  In  such  case  the  limits  of  frac- 
turing do  not  constitute  the  limits  of  the 
vein,  and  even  if  there  be  found  an  occasional 
viigg  or  fragment  of  ore,  yet,  where  it  is  dis- 
connected from  any  ore  body,  and  so  inter- 
mingled with  the  surrounding  country  rock 
that  it  cannot  be  regarded  as  continuous,  it 
does  not  mark  the  line  of  the  vein  or  lode, 


within  the  meaning  of  the  law.  Grand  Cent. 
Min.  Co.  V.  Mammoth  Min.  Co.,  (1905)  29 
Utah  490,  83  Pac.  648. 

Where  a  vein,  located  in  sedimentary  beds 
of  rock,  is  formed  by  replacement,  and  the 
mineralization  ceases  within  a  short  distance 
of  the  ore  body  or  ore  channel,  the  limits  of 
the  deposition  of  ore  are  the  limits  of  the 
vein;  and  this  is  so  whether  the  vein  be  con- 
sidered laterally  or  with  reference  to  the 
apex.  Grand  Cent.  Min.  Co.  v.  Mammoth 
Min.  Co.,    (1905)   29  Utah  490,  83  Pac.  648. 

Bottndariea  ill-defined.  —  Where  the  bound- 
aries of  what  is  claimed  to  be  a  vein  are  not 
well,  or  not  at  all,  defined,  either  at  the  sur- 
face or  at  depth,  the  value  of  the  material 
must  be  so  in  excess  of  the  country  rock  as  to 
differentiate  it  from  such  rock;  else  the  ma- 
terial cannot  be  held  to  constitute  a  vein. 
Grand  Cent.  Min.  Co.  v.  Mammoth  Min.  Co., 
(1905)   29  Utah  490,  83  Pac.  648. 

ffedimentary  rock.  —  The  mere  fact  th."*t 
sedimentary  rock  is  broken,  omshed,  seamed, 
stained,  and  fissured  does  neither  cooatitute 
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such  material  a  vein  nor  an  apex  of  a  vein, 
where  no  hanging  wall  nor  foot  wall  appears, 
where  the  mineralization  of  such  crushed  ma- 
terial is  not  appreciably  greater  than  that 
existing  generally  throughout  the  sedimentary 
area,  and  where  the  same  kind  of  crushed 
and  breeciated  material  exists  elsewhere  and 
generally  within  that  area.  Grand  Cent. 
Min.  Co,  V.  Mammoth  Min.  Co.,  (1905)  29 
Utah  490,  83  Pac.  648. 

Values  of  filling.  —  What  values  the  filling 
or  materia]  of  a  fissure  should  contain  to 
constitute  it  a  vein,  within  the  meaning  of 
the  Act  of  Congress,  must  necessarily  depend 
upon  the  characteristics  of  the  district  or 
country  in  which  the  vein  or  lode,  in  any 
particular  instance  claimed  to  exist,  is  lo- 
cated, and  upon  the  character,  as  to  bound- 
aries, of  the  vein  itself.  Values,  therefore, 
of  the  filling  of  the  vein  must  be  considered 
with  special  reference  to  the  district  where 
the  vein  or  lode  is  found.  Grand  Cent.  Min. 
Co.  r.  Mammoth  Min.  Co.,  (1905)  29  Utah 
490,  83  Pac.  648. 

Mineral  value,  —  Rock  or  matter  of  any 
kind,  in  order  to  constitute  a  vein  or  lode 
within  tke  meaning  of  the  statute,  must  be 
metalliferous  and  contain  such  mineral  value 
as  will  distinguish  it  from  the  country  rock, 
especially  where  no  well-defined  walls  appear. 
Grand  Cent.  Min.  Co.  t\  Mammoth  Min.  Co., 
(1905)  29  Utah  490,  83  Pac.  648. 

Evidence,  —  Under  the  Acts  of  Congress 
the  essential  elements  of  a  vein  are  mineral 
or  mineral-bearing  rock  and  boundaries,  and, 
in  case  of  controversy,  where  one  of  these 
elements  is  well  established,  very  slight  evi- 
dence may  be  accepted  as  to  the  existence  of 
the  other.  Grand  Cent.  Min.  Co.  r.  Mammoth 
Min.  Co.,  (1906)  29  Utah  490,  83  Pac.  648. 

Complete  possessory  title. —  To  the  same 
effect  as  the  first  paragraph  of  the  original 
note,  see  Sharkey  c.  Candiani,  (1906)  48  Ore. 
112,  86  Pac.  219. 

Discovery  of  vein  or  lode.  —  To  the  same 
effect  as  the  first  paragraph  of  the  original 
note,  see  Lockhart  v,  Farrell,  (1906)  31  Utah 
155,  86  Pac.  1077. 

The  discovery  is  the  source  of  title  to  a 
mining  claim,  and  vests  in  the  discoverer  a 
prior  right  to  complete  the  location  within 
a  reasonable  time.  McCIearv  r.  Broaddus, 
(1910)   14  Cal.  App.  60,  111  Pac.  125. 

A  location  of  a  mining  claim  based  on  a 
discovery  within  the  limits  of  an  existing 
and  valid  location  is  void.  Lockhart  r.  Far- 
rell,  (1906)  31  Utah  155.  86  Pac.  1077. 

What  may  constitute  a  sufficient  discovery 
to  warrant  a  location  of  a  mining  claim  may 
be  wholly  inadequate  to  justify  the  locator  in 
claiming  or  exercising  rights  reserved  by  the 
statute.  Grand  Cent.  Min.  Co.  r.  Mammoth 
Min.  Co.,  (1905)  29  Utah  490,  83  Pac.  648. 

What  coostitutes  a  discovery  that  will 
validate  a  location  is  a  very  different  thing 
from  what  constitutes  an  apex  to  which  at- 
taches the  statutory  right  to  invade  the  pos- 
session of  and  appropriate  the  property  which 
is  presumed  to  belong  to  the  adjoining  owner. 
Grand  Cent.  Min.  Co.  v,  Manunoth  Min.  Co., 
(1905)  29  Utah  490,  83  Pac.  648. 

Evidence  that  there  were  seams  of  minerals 


on  a  claim  withoiit  any  showing  as  to  what 
the  minerals  were  was  insufficient  to  establish 
a  discovery  of  valuable  minerals  within  the 
lines  of  the  claim  essential  to  the  valid  loca- 
tion of  a  mining  claim.  Harper  v.  Hill,  (Cal. 
1911)   113  Pac.  162. 

In  Lange  r.  Robinson,  (1906)  148  Fed.  799, 
79  C.  C.  A.  1,  it  appeared  that  the  plaintiff 
located  certain  gold  placer  mining  claims 
along  a  creek  in  Alaska,  and  before  doing  so 
washed  on  each  a  few  pans  of  the  sediment 
deposited  along  the  sides  of  the  creek,  and  in 
each  found  small  particles  or  colors  of  gold. 
Placer  gold  in  paying  quantities  had  been 
found  on  the  bed  rock  on  a  tributary  to  tVrc 
creek,  and  within  a  mile  of  snch  locations, 
and  the  bed  rock  at  the  place  of  the  location 
was  from  125  to  150  feet  below  the  surface. 
The  plaintiff  and  other  experienced  miners 
testified  that  the  gold  found  was  sufficient  to 
reasonably  justify  the  investment  of  money 
to  sink  shafts.  It  was  held  that  there  was  a 
sufficient  discovery  to  support  the  locations 
as  against  anotlier  mineral  claimant. 

Subsequent  discoveries  may  ralidate  earlier 
locations,  —  The  discovery  of  the  vein  or 
lode  before  any  other  steps  are  taken  to  per- 
fect the  location  is  not  required  by  the  pro- 
vision of  this  section  that  ''no  location  of  a 
mining  claim  shall  be  made  until  the  dis- 
covery of  the  vein  or  lode  within  the  limits  of 
the  claim  located,"  which  means  nothing 
more  than  that  no  location  shall  be  consid- 
ered complete  until  there  has  been  a  discov- 
ery. Creede,  etc.,  Min.,  etc.,  (3o.  v,  Uinta 
Tunnel  Min.,  etc.,  Co.,  (1905)  196  U.  S.  337, 
25  S.  Ct.  266,  49  U.  S.  (L.  ed.)  501. 

To  the  same  effect  as  the  original  note,  see 
Sharkey  v.  Candiani,  (1906)  48  Ore.  112,  85 
Pac.  219. 

Location  certificates  as  evidence  of  diseov^ 
ery,  —  Where  the  validity  of  a  location  had 
been  unchallenged  for  more  than  ^r^  jetLTs 
up  to  the  commencement  of  ejectment,  and 
the  original  locators  were  absent  from  the 
country,  the  certificate  of  location  created  a 
presumption  of  discovery  of  mineral  and  of 
a  valid  location,  especially  on  an  application 
for  a  preliminary  injunetion  depending  on 
affidavits  in  which  plaintiff  appeared  as  a 
subsequent  locator  and  attached  the  title  of 
the  prior  locator  and  that  of  his  successor  in 
interest.  Vogel  v,  Warsing,  (C.  C.  A.  1906) 
146  Fed.  949. 

Willing  to  spend  time  and  money  in  de- 
veloping. —  To  the  same  effect  as  the  original 
note,  see  Murrav  r.  White,  (1911)  42  Mont. 
423,  113  Pac.  754. 

Even  as  between  rival  mineral  claimants  to 
petroleum  lands,  there  must  have  been  such 
a  discovery,  in  order  to  sustain  a  location,  as 
would  justify  a  prudent  person  in  the  ex- 
penditure of  mone}'  and  labor  in  exploitation 
for  petroleum.  Chrisman  v.  Miller,  (1905) 
197  U.  S.  313,  25  S.  Ct.  468,  49  U.  S.  (L.  ed.) 
770. 

An  instruction  that,  to  constitute  a  dis- 
covery ol  gold  sufficient  to  support  a  location 
of  a  gold  placer  mining  claim  as  against  an 
adverse  mineral  locator,  the  gold  found  must 
be  of  such  character  and  quantity  and  found 
under    such    circumstances   as   to    justify   a 
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man  of  ordinary  prudence  in  the  expenditure 
of  time  and  money  in  the  development  of  the 
property,  is  not  erroneous ;  the  word  "  devel- 
opment ''  as  so  used  being  the  equivalent  of 
"  exploration."  Charlton  v,  Kelly,  ( C.  C.  A. 
1907)   156  Fed.  433. 

In  an  action  to  recover  certain  land  which 
was  a  part  of  the  public  domain,  plaintiff 
claimed  under  a  placer  mining  location.  The 
court  charged  that  it  was  essential  to  the 
validity  of  such  location  that  the  discovery 
of  mineral  thereon  was  such  that  an  ordi- 
narily prudent  man,  not  necessarily  a  miner, 
would  be  justified  in  expending  his  time  ami 
labor  in  developing  the  property,  but  in  the 
same  connection  declared  that  it  was  essen- 
tial to  a  recovery  by  plaintiffs  that  they 
prove  with  reasonable  clearness  that  for  the 
labor  and  capital  expended  in  working  the 
ground  it  would  yield  a  reasonable  profit. 
It  was  held  that  the  latter  instruction  was 
erroheous  and  in  conflict  with  the  correct 
rule  previously  charged.  Cascaden  v,  Bar- 
tolis,  (1906)  146  Fed.  739,  77  C.  C.  A.  496. 

ConclutivenesB  of  patent.  —  An  entry  of  n 
lode  mining  ^claim,  sustained  by  a  patent, 
though  conclusive  evidence  that  at  the  time 
of  entry  there  had  been  a  valid  location,  does 
not  preclude  the  owner  of  a  tunnel  site  lo- 
cated across  the  lode,  who  claims  that  his 
location  was  prior  to  any  discovery,  notwith- 
standing the  provision  of  this  section  that 
"  no  location  of  a  mining  claim  shall  be 
made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located,"  which 
means  nothing  more  than  that  no  location 
shall  be  considered  complete  until  there  has 
been  a  discovery.  Creede,  etc.,  Min.,  etc.,  Co. 
r.  Uinta  Tunnel  Min.,  etc.,  Co.,  (1905)  196 
U.  S.  337,  25  S.  Ct.  266,  49  U.  S.  (L.  ed.) 
501. 

Object  of  statute.  —  The  object  of  the  law 
in  requiring  aa  discovery  to  precede  the  loca- 
tion of  a  mining  claim  is  to  insure  good  faith 
on  the  part  of  the  locator  and  prevent  frauds 
upon  the  government;  and  to  constitute  a 
discovery  which  will  support  the  location  of 
a  gold  placer  claim  as  against  another  min- 
eral claimant  it  is  not  necessary  that  crnld 
shouIH  have  been  found  thereon  in  paying 
quantity,  but  there  must  have  been  such  a 
discovery  of  gold  as  gives  reasonable  evidence 
that  the  ground  is  valuable  for  placer  mining, 
taking  into  consideration  its  character,  loca- 
tion, and  surroundings.  Lange  v.  Robinson, 
(1906)   148  Fed.  799,  79  C.  C.  A.  1. 

EiHdence.  —  Upon  an  issue  as  to  whether 
there  was  a  sufficient  discovery  of  mineral  in 
a  mining  claim  to  meet  the  requirement  of 
the  statute  and  support  a  location,  where 
there  was  evidence  that  gold  had  actually 
been  found  within  the  limits  of  the  claim, 
sufficient  to  warrant  the  submission  of  the 
case  to  the  jury  to  determine  whether  the  dis- 
covery was  sufficient  within  the  rule  which 
requires  it  to  be  such  as  to  justify  an  ordi- 
narily prudent  man,  not  necessarily  a  miner, 
in  expending  his  time  and  money  in  the  de- 
velopment of  the  property,  the  locator  was 
entitled  to  supplement  such  evidence  by  show- 
ing the  situation,  character,  and  value,  and 
mineralogical  conditions  of  adjacent  claims. 


and  to  prove  by  the  opinions  of  experienced 
miners,  based  upon  the  facts,  that  the  dis- 
covery was  sufficient  to  justify  him  in  devel- 
oping the  claim.  Cascaden  v,  Bortolis,  (C. 
C.  A.  1908)   162  Fed.  267,  15  Ann.  Cas.  625. 

"Three  hundred  feet  on  each  side.*'  —  In 
McElligott  V.  Krogh,  (1907)  151  Cal.  126,  90 
Pac.  823,  it  was  held  that  though  locators  did 
not  place  a  monument  at  an  intervening  point 
on  the  line  between  the  end  monuments,  as 
under  their  mistaken  belief  as  to  the  accuracy 
of  the  location  of  the  end  monuments  there 
could  be  no  necessity  for  it,  yet  they  were 
entitled  to  have  a  line  established  on  the  cor- 
rection of  the  location  of  one  of  the  end 
monuments,  which  would  include  the  cor- 
rected corner,  that  point,  and  the  original 
corner  not  corrected,  where  no  part  of  such 
line  was  more  than  300  feet  from  the  middle 
of  the  vein.  On  the  correction  of  this  corner, 
the  court  was  not  required  to  fix  the  boundary 
line  as  a  straight  line  between  the  comer  cor- 
rected and  the  original  corner  not  corrected. 

Ewce88  may  he  rejected,  —  Where  a  mining 
location  made  in  good  faith  includes  within 
its  boundaries  more  than  this  section  per- 
mits, being  300  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  it  is  void 
only  to  the  extent  of  the  excess.  McElligoli 
V.  Krogh,  (1907)  151  Cal.  126,  90  Pac.  823. 

The  rule  that  where  a  locator  has  marked 
\\\%  corners  so  that  the  side  lines  lie  more 
than  300  feet  from  the  apex  of  the  vein  as 
located  at  the  time,  or  otherwise  marks  a 
claim  larger  than  allowed  by  statute,  he  can- 
not claim  the  excess  as  against  a  subsequent 
locator  of  adjoining  ji^round,  does  not  apply 
to  a  case  where  a  claim  of  the  statutory  sise 
was  originally  located  in  good  faith,  but  by 
a  mistake  as  to  the  actual  location  of  the 
vein  as  evidenced  by  subsequent  exploitation 
the  side  lines  were  not  each  300  feet  distant 
from  the  centre  thereof.  Harper  v.  Hill,  (Cal. 
1911)   113  Pac.  163. 

Inaccuracy  in  location  of  vein,  —  Since  the 
grant  of  the  exclusive  right  to  possession  of 
the  ground  included  within  the  lines  of  a  lo- 
cation is  a  present  grant,  taking  effect  from 
the  date  of  the  location,  a  locator,  having  es- 
tablished his  side  lines  in  good  faith,  is  pro- 
tected against  subsequent  locators  on  the 
land  included  within  the  lines  as  originally 
located,  though  it  may  be  subsequently  de- 
termined bv  reason  of  an  inaccuracv  in  the 
location  of  the  vein  or  lode  when  the  claim 
was  located  that  the  side  lines  at  the  end 
were  more  than  300  feet  distant  from  the 
centre  thereof.  Harper  v.  Hill,  (Cal.  1911) 
113  Pac.  163. 

Overlapping  claims.  —  Where  the  locators 
of  two  association  claims,  which  overlap,  are 
sinking  shafts  at  the  same  time,  the  first  to 
discover  mineral  has  priority  of  right,  al- 
though the  location  was  staked  after  the 
other,  if  it  was  made  openly  and  peaceably. 
Hanson  v.  Craig.  (C.  C.  A.  1909)  170  Fed.  63. 

Where  the  discovery  of  mineral-bearinjr 
vein  is  made  on  land  subject  to  location,  thnt 
the  comers  were  not  placed  on  unappro- 
priated land  subject  to  location  does  not  ren- 
der the  location  entirely  void,  but  it  is  valid 
to  the  extent  that  such  location  is  within  the 
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marked  boundaries  and  on  unappropriated 
land.  McElligott  v,  Krogh,  (1907)  161  Cal. 
126,  90  Pac.  823. 

Conflicting  lode  claimants,  —  It  is  the  ob> 
jeet  and  policy  of  the  law  to  encourage  the 
prospector  and  miner  in  their  efforts  to  dis- 
cover mineral,  and  therefore,  as  between  con- 
flicting lode  claimants,  the  law  is  liberally 
construed  in  favor  of  the  senior  location; 
but  where  one  claims  what,  prima  facie,  be- 
longs to  another,  because  of  the  apex  in  the 
claimant's  location,  a  more  rigid  rule  of  con- 
struction against  the  claimant  prevails. 
Grand  Cent.  Min.  Ck>.  v.  Mammoth  Min.  Co., 
(1906)  29  Utah  490,  83  Pac.  648. 

Asphaltnm  in  lodes  or  veins  in  rock  in  place 
may  be  entered  and  patented  by  means  >f 
lode  mining  claims  under  this  section,  and  it 
mav  not  be  secured  by  means  of  placer  claims 
under  section  2329,  6  Fed.  Stat.  Annot.  42. 
Webb  V.  American  Asphaltum  Min.  Co.,  (C. 
C.  A.  1907)   157  Fed.  203. 

Distinction  between  lode  and  placer  claims. 
—  The  distinguishing  test  which  determines 
whether  or  not  a  valuable  mineral  deposit 
may  be  secured  by  a  lode  claim  or  by  a  placer 
claim  is  the  form  and  character  of  the  deposit. 
If  it  is  in  a  vein  or  lode  in  rock  in  place,  it 
may  be  secured  by  a  lode  claim,  and  it  may 
not  be  by  a  placer  claim.  If  it  is  not  in  \ 
vein  or  lode  in  rock  in  place,  it  may  be  se- 
cured by  a  placer  claim,  and  may  not  be  by  a 
lode  claim.  Webb  v,  American  Asphaltum 
Min.  Co.,  (C.  C.  A.  1907)   157  Fed.  203. 

The  words  **  other  valuable  deposits  "  in  the 
clause  "  mining  claims  upon  veins  or  lodes  of 
quartz,  or  other  rock  in  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposits,"  in  this  section,  include 
nonmetalliferous  as  well  as  metalliferous  de- 
posits. Webb  V,  American  Asphaltum  Min. 
Co.,  (C.  C.  A.  1907)  167  Fed.  203. 

Effect  of  amended  location.  — An  amended 
location  of  a  lode  mining  claim,  made  because 
of  an  error  as  to  the  course  of  the  vein  when 
the  original  location  was  made,  in  consequence 
of  which  the  original  side  lines  became  end 
lines,  did  not  operate  as  an  abandonment  of 
all  rights  under  the  original  location,  where 
it  is  expressly  stated  in  the  new  location  no- 
tice that  such  was  not  the  intention;  and 
where  the  end  lines  of  the  amended  location 
do  not  entirely  coincide  with  the  side  lines  of 
the  original,  claim,  it  was  not  error  for  the 
court,  in  determining  collateral  rights  as 
against  an  intervening  locator,  to  draw  verti- 
cal planes  through  the  side  lines  of  the  origi- 
nal claim,  which  became  end  lines  by  opera- 
tion of  law,  owing  to  the  course  of  the  vein, 
and  through  the  end  lines  of  the  amended 
claim,  extending  both  in  the  direction  of  the 
dip  of  the  vein,  and  to  award  to  the  claim 
extralateral  rights  in  so  much  of  the  vein 
on  its  dip  as  lay  within  both  of  such  exten- 


sions; treatinff  as  abandoned  only  so  mueli 
of  the  original  claim,  with  its  planes  so  ex- 
tended, as  lay  without  the  extended  end-line 
planes  of  the  amended  claim.  Empire  State- 
Idaho  Min.,  etc.,  Co.  v.  Bunker  Hill,  etc.,  Min., 
etc.,  Co.,  (1904)   131  Fed.  591,  66  C.  C.  A.  99. 

Rights  tinder  prior  Act.  —  Rights  in  mining 
property  entitled  to  protection  under  the  Act 
of  May  10,  1872,  as  previously  acquired  under 
existing  laws,  existed  where  a  lode  mining 
location  had  been  made  at  the  time  of  the 
passage  of  that  Act,  and  the  proceedings  un- 
der the  Act  of  July  26,  1866,  had  then  so 
far  advanced  as  to  exclude  adverse  claims. 
East  Cent.  Eureka  Min.  Co.  t*.  Central  Eureka 
Min.  Co.,  (1907)  204  U.  S.  266,  27  S.  Ct  269, 
61  U.  S.  (L.  ed.)  476. 

Waiver,  —  An  election  by  the  grantee  of  a 
patent  for  a  lode  mining  claim  to  abandon 
rights  acquired  under  the  Act  of  July  26, 
1866,  cannot  be  imported  from  the  fact  that 
such  patent,  in  addition  to  granting  such 
rights,  also  purports  to  grant  all  that  would 
have  been  acquired  by  a  location  under  this 
section.  East  Cent.  Eureka  Min.  Co.  v. 
Central  Eureka  Min.  Co.,  (1907)  204  U.  S. 
266,  27  S.  Ct.  258,  61  U.  S.  (L.  ed.h  476. 

Parallelism  of  end  lines.  —  The  requirement 
of  parallelism  of  end  lines  of  lode  mining  lo- 
cations which  is  made  by  this  section  cannot 
be  deemed  to  apply  where  the  location  had 
been  made  at  the  time  of  the  passage  of  that 
Act,  and  the  proceedings  under  the  Act  of 
July  26,  1866,  had  then  so  far  advanced  as  to 
exclude  adverse  claims,  in  view  of  the  various 
provisions  of  the  later  Act  for  the  protection 
of  all  rights  previously  acquired  under  ex- 
isting laws,  and  of  the  provision  of  section 
2322  that  prior  locators  shall  have  "  the  ex- 
clusive right  of  possession  and  enjoyment  of 
all  the  surface  included  within  the  lines  of 
their  locations,  and  of  all  veins,  lodes,  and 
ledges  throughout  their  entire  depth,  the  top 
or  apex  of  which  lies  inside  of  such  surface 
lines  extended  downward  vertically,  although 
such  veins,  lodes,  or  ledges  may  so  far  depart 
from  a  perpendicular  in  their  course  down- 
ward  as  to  extend  outside  the  vertical  side 
lines  of  such  surface  locations."  East  Cent. 
Eureka  Min.  Co.  r.  Ontral  Eureka  Min.  Co., 
(1907)  204  U.  S.  266,  27  S.  Ct.  269,  61  U. 
S.   (L.  ed.)   476. 

Strike.  —  The  course  of  the  vein  longitudi- 
nally, as  it  passes  through  the  country,  is  its 
strike;  and  where  the  dip  of  the  vein  is  verti- 
cal, or  practically  vertical,  the  line  of  its  ore 
bodies  may  mark  the  line  of  its  strike.  In 
determining  the  location  and  strike  of  a  vein, 
the  geological  features  of  the  adjacent  coun- 
try, so  far  as  in  evidence,  will  be  considered 
by  the  court.  Grand  Cent.  Min.  Co.  v.  Mam- 
moth Min.  Co.,  (1906)  29  Utah  490,  83  Pac. 
648. 


Vol.  V,  p.  13,  sec.  2321. 

Proof  of  citizenship.  —  Where,  in  an  action 
in  support  of  an  adverse  claim  to  a  mining 
location,  it  was  admitted  on  the  trial  that, 
as  far  as  the  defendant  was  concerned,  plain- 


tiffs were  citizens  of  the  United  States  when 
they  made  their  purported  location,  and  a 
certified  copy  of  the  notice  of  plaintiffs'  loca- 
tion was  introduced  in  evidence,  with  an  afil- 
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davit  of  nsdessment  work  for  the  year  100^, 
which  contained  evidence  showing  that  each 
of  the  plaintiffs  was  a  citizen  of  the  United 
States  at  the  time  of  locating  the  ground  in 
dispute,  the  proof  of  citizenship  was  prima, 
facie  sufficient  under  this  section.  Stolp  i>. 
Treasury  Gold  Min.  Co.,  (1905)  38  Wash. 
619,  80  Pac.  817. 
Corporation.  —  Where,  in  an  action  on  an 


adverse  by  a  corporation  against  an  applica- 
tion for  a  patent  to  a  mining  claim,  the 
complaint  alleged  that  the  plaintifiT  was  a 
corpK)ration  organised  under  the  laws  of  the 
state,  and  the  answer  admitted  the  allega- 
tion, it  was  not  necessary  to  prove  the  citizen- 
ship of  plaintiff's  stockholders.  Jackson  v. 
White  Cloud  Gold  Min.,  etc.,  Co.,  (1906)  36 
Colo.  122,  86  Pac.  639. 


Vol.  V,  p.  13,  sec.  2322. 

Exclusive  right  of  possession.  —  To  the 
same  effect  as  the  original  note,  Worthen  v. 
Midway,  (1904)  72  Ark.  216,  79  S.  W.  777. 

The  rights  of  one  entering  upon  the  public 
domain  and  locating  and  Working  a  mineral 
claim  are  of  as  high  order  as  those  of  a  set- 
tler, eaeh  of  whom  is  in  possession  under 
rights  initiated  which  may  by  the  observation 
of  precedent  conditions  ripen  into  the  right 
to  a  final  patent.  Southern  California  R. 
Co.  V.  O'Donnell,  (1906)  3  Cal.  App.  382,  86 
Pac.  932. 

The  phrase  ''exclusive  right  of  possession 
and  enjoyment,"  as  used  in  this  section, 
means  enjoyment  of  the  surface  for  mihing 
purposes  alone,  and  hence  the  location  of  a 
mining  claim  within  a  forest  reserve  did  not 
operate  to  withdraw  the  land  embraced  there* 
in  from  the  jurisdiction  of  the  Secretary  of 
Agriculture,  nor  give  to  locators  having  ac- 
quired a  possessory  interest  only  any  author- 
ity to  use  the  surface  for  the  erection  and 
maintenance  of  a  saloon  without  a  permit 
from  the  Secretary  of  Agriculture.  U.  S.  v, 
Rizzinelli,  (1910)   182  Fed.  675. 

An  interest  in  real  property.  —  To  the  same 
effect  as  the  original  note,  see  Worthen  v. 
Sidway,  (1904)  72  Ark.  215,  79  S.  W.  777. 

Unpatented  lode  mining  claims  are  "  real 
property,"  and  as  such  are  subject  to  the  lien 
of  a  judgment  recovered  against  their  owner 
when  docketed  pursuant  to  a  statute  making 
a  docketed  judgment  a  lien  upon  the  judg- 
ment debtor's  real  property,  the  term  being 
defined  by  a  statute  in  force  when  the  judg- 
ment was  rendered  and  docketed  as  coexten- 
sive with  lands,  tenements,  and  heredita- 
ments. Bradford  v.  Morrison,  (1909)  212  U. 
S.  394,  29  S.  Ct.  349,  53  U.  S.  (L.  ed.)  564. 

Apek  partly  wlthhi  and  partly  without. — 
Where  the  apex  of  a  vein  is  of  such  width  as 
to  extend  beyond  the  side  line  of  a  claim 
onto  a  junior  claim,  the  extralateral  rights 
therein  belons  to  the  senior  claim,  within  its 
extended  end-line  planes.  Empire  State- 
Idaho  Min.,  etc.,  (>>.  f?.  Bunker  Hill,  etc., 
Min.,  etc.,  Co.,  (1904)  131  Fed.  691,  66  C.  C. 
A.  99. 

The  senior  location  takes  the  entire  width 
of  the  vein  on  its  dip,  where  the  apex  of  sudi 
vein  is  partly  within  two  or  more  adjacent 
lode  mining  claims.  Lawson  r.  U.  S.  Mining 
Co.,  (1907)  207  U.  S.  1,  28  S.  Ct.  15,  62  U.  S. 
(L.  ed.)  66. 

Side  and  end  lines.  —  Wliere  the  apex  of  a 
vein  crosses  what  were  originally  intended  as 
the  side  lines  of  a  lode  claim,  and  they  are 
parallel,  they  become,  by  operation  of  law, 
the  end  lines.     Empire  Milling,  etc.,  Co.  r. 


Tombstone  Mill,  etc.,  Co.,  (1904)  131  Fed. 
339;  Last  Chance  Min.  Co.  v.  Bunker  Hill, 
etc.,  Min.,  etc.,  Co.,  (1904)  131  Fed.  579,  66 
C.  C.  A.  299. 

Where  the  vein  within  a  mining  claim  ran 
in  a  northerly  and  southerly  direction,  and 
the  location  was  crosswise  of  the  vein,  the 
side  lines  were  really  end  lines,  considering 
the  direction  of  the  lode  on  the  surface,  and 
the  rights  of  the  locators  were  restricted  to 
the  area  within  the  side  lines  three  hundred 
feet  on  each  side  of  the  vein  or  lode.  South- 
em  California  R.  Co.  v.  O'Donnell,  (1906)  3 
Cal.  App.  382,  86  Pac.  932. 

Extralateral  rights.  — The  ownership  and 
possession  of  the  surface  of  a  lode  mining 
claim  carries  with  it  the  ownership  and  pos^ 
session  of  the  lode  which  has  its  apex  therein 
to  the  full  extent  of  the  extralateral  right 
given  by  the  statute  to  the  owner  of  the  claim. 
Last  Chance  Min.  Co.  v.  Bunker  Hill,  etc., 
Min.,  etc.,  Co.,  (1904)  131  Fed.  579,  66  C. 
C.  A.  299. 

The  fact  that  a  vein  or  lode  is  of  such 
width  on  the  surface  as  to  extend  beyond  the 
side  line  of  a  claim  located  thereon  does  not 
affect  the  extralateral  rights  of  suoh  claim  as 
against  a  junior  location.  Last  Chance  Min. 
Co.  V.  Bunker  Hill,  etc.,  Min.,  etc.,  Co., 
(1904)   131  Fed.  679. 

The  owner  of  a  lode  mining  claim  has  the 
right  to  the  ore  beneath  the  surface  of  his 
claim  in  a  vein  not  having  its  apex  there, 
subject  only  to  the  right  of  the  owner  of  the 
claim  where  such  vein  apexes  to  follow  it 
downward  on  its  dip.  Mammoth  Min.  Co.  f . 
Grand  Cent.  Min.  O).,  (1909)  213  U.  S.  72, 
29  S.  Ct.  413,  53  U.  S.  (L.  ed.)  702.  Compare 
McEUigott  V,  Krogh,  (1907)  161  Cal.  126> 
90  Pac.  823. 

The  right  given  by  the  location  of  a  lode 
mining  claim  in  that  portion  of  the  vein  lying 
within  its  snrface  boundaries  and  that  por- 
tion lying  beyond  them  in  which  the  statute 
gives  the  owner  extralateral  rights  is  inte- 
gral, and  no  adverse  right  can  be  acquired  by 
the  locator  of  another  claim  in  respect  to  the 
latter  portion  that  could  not  in  respect  to 
the  former.  Last  Chance  Min.  Co.  v.  Bunker 
Hill,  etc.,  Min.,  etc,  Co.,  (1904)  131  Fed. 
579,  66  C.  C.  A.  299. 

In  order  to  entitle  the  owner  of  a  mining 
claim  to  extralateral  rights,  it  is  not  sufficient 
that  the  vein  he  seeks  to  follow  outside  the 
boundaries  of  his  claim  consists  of  rock  suf- 
ficiently mineraliJsed  so  that  a  miner  can 
follow  it  with  a  reasonable  expectation  of 
finding  ore;  but  it  is  necessary  that  there 
should  be  a  ledge  or  body  of  mineral  or  min- 
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eral-bearing  rock  of  such  ralue  as  will  dis- 
tinguish it  from  the  country  rock  or  from 
the  general  mass  of  the  mountain.  Grand 
Cent.  Min.  Co.  €.  Mammoth  Min.  Co.,  (1905) 
29  Utah  490,  83  Pac.  648. 

The  right  of  the  owner  to  pursue  a  vein 
apexing  within  the  surface  boundaries  of  his 
lode  mining  claim  on  its  dip  downward  out- 
side the  vertical  side  lines  of  such  claim, 
v.-hich  is  given  by  this  section,  cannot  be 
deemed  to  include  the  right  to  run  a  horizon- 
tal tunnel  from  his  claim  into  an  adjoining 
patented  lode  claim,  for  the  purpose  of  reach- 
ing the  vein  in  its  descent  through  such  ad- 
joining claim,  in  view  of  the  provisions  of 
R.  S.  sec.  2319,  that  all  valuable  mineral  de- 
posits in  lands  belonging  to  the  United  States 
are  open  to  exploration  and  purchase,  and  the 
lands  in  which  they  are  found  to  occupation 
and  piirchase,  and  oi  R.  S.  sec.  2325,  that  a 
patent  for  any  land  claimed  and  located  for 
valuable  deposits  may  be  obtained  when  prop- 
erly claimed  and  located.  St.  Louis  Min., 
etc.,  Co.  r.  Montana  Min.  Co.,  (1904)  194  U. 
S.  235,  24  S.  Ct.  664,  48  U.  S.  (L.  ed.)  953, 
affirming  (1902)  113  Fed.  900,  61  C.  C.  A. 
630,  set  out  in  the  original  note. 

Agreed  houndary  between  overlapj^ng 
claims,  —  An  oral  agreement  between  the 
owners  of  two  overlapping  lode  mining  claims, 
located  on  the  same  day,  in  accordance  with 
which  a  monument  was  built,  which  it  was 
agreed  should  be  a  point  on  the  line  between 
the  claims,  cannot  affect  the  extralateral 
rights  appertaining  to  one  of  the  claims 
which  has  passed  into  the  hands  of  other 
owners,  having  no  knowledge  of  such  agree- 
ment, as  against  third  parties  owning  junior 
claims,  and  having  no  interest  in  the  other 
claim  or  privity  with  the  agreement.  Empire 
State-Idaho  Min.,  etc.,  Co.  r.  Bunker  Hill, 
etc.,  Min.,  etc.,  Co.,  (1904)   131  Fed.  591. 

Course  of  vein,  —  Where  the  end  lines  of  a 
lode  claim  cross  the  surface  outcropping  of 
a  vein,  they  determine  the  extralateral  right 
of  the  claim,  without  regard  to  the  angle  at 
which  they  cross  the  general  course  of  the 
vein;  its  course  for  that  purpose  beinp;  fixed 
by  the  course  of  the  apex  on  the  surface  of 
the  claim.  Last  Chance  Min.  Co.  r.  Bunker 
Hill,  etc.,  Min.,  etc.,  Co.,  (1904)  131  Fed. 
579. 

Where  a  person  owns  a  mining  claim  hav- 
ing an  apex  of  a  vein  within  its  limits  extend- 
ing through  the  claim  lengthwise,  he  has,  by 
virtue  of  the  extralateral  rights  reserved  un- 
der the  statute,  a  right  to  follow  the  vein 
between  vertical  planes  drawn  downward 
through  the  end  lines  of  the  location,  from 
the  apex,  on  the  dip,  to  the  deep,  although 
such  vein  may  so  far  depart  from  a  perpen- 
dicular, in  its  course  downward,  as  to  ex- 
tend outside  of  th6  vertical  side  lines  of  the 
surface  of  the  location  into  ground  belong- 
ing to  the  adjoining  owner.  Grand  Cent. 
Min.  Co.  r.  Mammoth  Min.  Ck).,  (1005)  29 
Utah  490,  83  Pac.  648. 

Burden  of  proof.  — Where  the  defendant, 
who  was  the  owner  of  a  lode  claim,  claimed 
ore  underlying  plaintiff's  adjoining  claim  by 
virtue  of  extralateral  rights,  the  defendant 
was  bound  to  show,  not  only  that  the  apex 


and  strike  of  the  vein  were  within  the  bound- 
aries of  defendant's  claim,  but  that  between 
planes  drawn  vertically  downward  through 
the  end  line  of  plaintiff's  claim  and  a  certain 
parallel  line  the  vein  from  its  apex  on  its 
dip  was  continuous,  that  the  continuity  ex- 
tended to  and  through  plaintiff^s  ground,  and 
that  the  ore  bodies  claimed  formed  a  part  of 
such  vein.  Grand  Cent.  Min.  Co.  r.  Mammoth 
Min.  Co.,  (1905)  29  Utah  490,  83  Pac.  648. 

Jury  trial.  —  In  a  suit  to  determine  extra- 
lateral  mining  rights,  the  parties  are  not 
entitled,  as  matter  of  right,  to  a  trial  by  jury. 
Hickey  v.  Anaconda  Copper  Min.  Co.,  (1905) 
33  Mont.  46,  81  Pac.  806. 

Conflicting  locations.  —  An  attempted  loca- 
tion of  a  mining  claim  on  land  which  has 
been  subjected  to  a  previous  location,  made  in 
accordance  with  law  and  kept  in  force  by  the 
necessary  assessment  work,  confers  no  rights 
on  the  locator.  Anderson  v.  Caughey,  (1906) 
3  Cal.  App.  22,  84  Pac.  223. 

Lode  location  on  placer  claim.  —  Where  the 
defendant  claimed  the  right  to  a  lode  loca- 
tion within  the  limits  of  plaintiff's  placer 
location,  as  excepted  from  plaintiff's  patent, 
affidavits  of  representation  work  done  on  de- 
fendant's alleged  lode  claim  from  year  to 
year  alter  the  location  was  made  were  ad- 
missible to  show  defendant's  good  faith  and 
belief  that  the  same  warranted  expenditure 
to  develop  it.  Noyes  v.  Clifford,  (1908)  37 
Mont.  138,  94  Pac*  843. 

Presumption.  —  The  locator  of  a  lode  claim 
is  presumed  to  own  all  the  ore  within  planes 
drawn  vertically  downward  to  the  deep 
through  the  boundary  lines  of  such  claim, 
as  well  as  the  surface  and  everything  appur- 
tenant to  the  claim,  which  presumption  con- 
tinues until  some  other  locator  establishes 
that  such  deposits  belong  to  another  lode 
having  its  apex  in  his  ground,  so  that  he  is 
entitled  to  extralateral  rights  reserved  by 
this  section.  Grand  Cent.  Min.  Co.  r.  Mam- 
moth Min.  Co.,  (1905)  29  Utah  490,  83  Pac. 
648. 

Effect  of  patent.  —  The  owner  of  a  fee  in 
a  patented  lode  mining  claim  is  presumed 
to  be  in  possession  of  the  surface  included 
within  the  lines  of  the  location,  and  the  bur- 
den of  proof  rests  on  one  claiming  any  part 
thereof  by  adverse  possession.  Original 
Consol.  Min.  Co.  F.  Abbott,  (1908)  167  Fed. 
681. 

Descent  of  possessory  right  in  unpatented 
claim.  —  The  possessory  right  of  a  locator  of 
a  mining  claim,  who  has  not  applied  for  a 
patent  nor  done  anything  to  obtain  title 
other  than  to  do  the  required  assessment 
work,  is  property,  and  upon  his  death  passes 
to  his  heirs  by  descent,  and  not  directly  as 
the  designated  donees  or  beneficiaries  of  the 
United  States  under  the  mining  laws,  and 
hence  such  rights  may  be  administered  upon 
and  sold  as  other  property  by  his  executor 
or  administrator.  O'Connell  r.  Pinnacle  Gold 
Mines  Co.,  (C.  C.  A.  1905)  140  Fed.  854,  af- 
firming (1904)   131  Fed.  106. 

Establishing  line  on  older  claim.  —  The  lo- 
cator of  a  lode  mining  claim  ha.s  the  legal 
right  to  lay  an  end  line  of  his  claim  on  the 
surface  of  a  prior  claim,  in  the  absence  of 
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objection  by  tlie  owner;  and,  as  against  the 
government  and  subsequent  locators,  such 
location  carries  precisely  the  nanie  rights, 
both  surface  and  eztralateral,  as  it  would  if 


all  its  lines  were  laid  on  unappropriated 
ground.  Empire  State-Idaho  Min.,  etc.,  Co. 
V.  Bunker  Hill,  etc.,  Min.,  etc.,  Co.,  (1904) 
131  Fed.  691. 
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I.  In  General. 

Order  of  steps  to  complete  locations. — 
When  every  act  necessary  to  complete  a  min- 
ing location  has  heen  performed  before  an 
adverse  claim  has  accrued,  the  order  in  which 
the  acts  have  been  performed  is  immaterial. 
McCleary  v,  Broaddus,  (1910)  14  Cal.  App. 
60,  111  Pac.  125;  Healey  i;.  Rupp,  (1906)  37 
Colo.  25,  86  Pac.  1015. 

Forfeiting  of  location. —- Every  reasonable 
doubt  will  be  solved  in  favor  of  the  validity 
of  a  mining  claim  as  against  the  assertion  of 
a  forfeiture.  Thornton  r.  Kaufman,  (1910) 
40  Mont.  282,  106  Pac.  361. 

Abandonment  of  interest  by  co-owner. — 
Where  a  person  interested  with  others  in  the 
location  of  a  mining  claim  abandons  his  in- 
terest in  the  claim  it  does  not  revert  to  the 
government,  as  the  other  ootenants  may  ac- 
quire the  entire  claim  by  compliance  with  the 
statute.  Worthen  v,  Sidway,  (1904)  72  Ark. 
215,  79  S.  W.  777. 

Presumption  from  possession.  —  Possession 
and  improvement  alone  give  no  value  to  a 
mining  claim,  but  raise  a  prima  facie  pre- 
sumption that  the  possession  is  rightful,  and 
prevent  the  land  being  subject  to  original 
location  as  wild  and  unimproved  land.  Ware 
V,  White,  (1907)  81  Ark.  220,  108  R.  W.  831. 

Conclusiveness  of  prior  entry  and  patent. 
—  Priority  of  entry  and  patent  does  not  con- 
clusively establish  seniority  of  location,  so  as 
to  give  the  holder  of  a  lode  mining  claim 
under  such  patent  the  right  to  the  entire 
width  of  the  vein  on  its  dip,  where  part  of  the 
apex  of  such  vein  is  within  such  claim  and 
part  within  an  adjoining  claim.  Lawson  r. 
U.  S.  Mining  Co.,  (1907)  207  U.  S.  1,  28  S. 
Ct.  15,  62  U.  S.  (L.  ed.)  65. 

Government  recognition  of  validity  of  loca- 
tion. —  Acceptance  by  the  government  of  lode 
mining  location  notices  given  before  the  Act 
of  July  26,  1866,  14  Stat.  L.  251,  ch.  262, 
recognizing  the  rights  of  locators  who  have 
proceeded  in  conformity  to  local  customs  or 
rules,  and  the  issue  of  patents  thereon,  is  a 
recognition  by  the  Land  Department  of  the 
conformity  of  the  proceedings  to  the  local 


rules  and  customs  of  the  district,  and  such 
ruling  is  not  open  to  challenge  by  third 
parties  claiming  rights  arising  snbsequently 
to  the  notices.  Lawson  v,  U.  S.  Mining  Co., 
(1907)  207  U.  S.  1,  28  S.  Ct.  15,  52  U.  S. 
(L.M.)  65. 

Rights  under  occupancy  without  location. 
—  Where  the  person  in  possession  and  occu- 
pancy of  mineral  lands  does  not  claim  govern- 
ment title  under  the  land  laws,  his  rights  are 
those  of  a  mere  licensee  of  the  government, 
and  he  must  give  way  at  the  instance  of  one 
who  makes  a  valid  entry  of  the  land  under 
the  public  land  laws;  but,  until  a  valid  entry 
is  made,  only  the  government  can  complain 
of  his  occupancy.  Zeiger  v.  Dowdy,  (1911) 
13  Ariz.  331,  114  Pae.  565. 

The  right  of  the  state  to  pass  acts  supple- 
mentary.—  Of  similar  effect  to  the  original 
note,  see  Butte  City  Water  Co.  r.  Baker, 
(1905)  196  U.  S.  119,  25  S.  Ct.  211,  49  U.  8. 
(L.  ed.)  409. 

II.  Location  Must  Be  Dist'nctlt  Marked. 

In  general.  — See  Phillips  v.  Smith,  (1908) 
11  Ariz.  309,  95  Pac.  91;  McCleary  r.  Broai- 
dus.  (1910)   14  Cal.  App.  60,  111  Pac.  126. 

Evidence.  —  See  McCleary  r.  Broaddus, 
(1910)   14  Cal.  App.  60,  111  Pac.  125. 

Stating  courses  and  distances.  —  To  the 
same  effect  as  the  original  note,  see  Muteh- 
mor  r.  McCarty,  (1906)  149  Cal.  603,  87 
Pac.  85. 

No  particular  method  of  marking  is  re- 
quired, and  what  is  sufficient  may  depend 
on  the  topography  of  the  ground;  it  beinc;  a 
question  of  fact  in  each  case  whether  the  lines 
are  so  marked  that  they  can  be  readily  traced 
by  a  person  making  a  reasonable  effort  to  do 
so.  Charlton  r.  Kelly,  (C.  C.  A.  1907)  156 
Fed.  433,  13  Ann.  Cas.  518. 

Marking  out  ground.  —  Where  the  bounds 
aries  of  a  mining  claim  were  not  marked  on 
the  ground,  the  location  was  invalid.  Harper 
r.  Hill,   (Cal.  1911)   113  Pac.  162. 

Requirement  mandatory.  —  The  provision 
of  this  section  that  location  of  mining  claims 
shall  be  distinctly  marked  on  the  ground  so 
that  the  boundaries  can  be  readily  traced, 
and  the  location  notice  filed  shall  contain  ii 
description  of  the  property  by  which  it  can 
be  identified,  is  mandatory,  and  must  be  com- 
plied with  in  order  to  secure  a  valid  location. 
Ware  r.  White,  (1907)  81  Ark.  220,  108  R. 
W.  831. 

Sufficiently  marked.  —  Where  notices  were 
posted  upon  each  mineral  claim  located  on 
public  domain,  designating  the  place  of  post- 
ing as  the  starting  point,  which  notices  con- 
tained calls  and  distances  to  certain  stakes 
at  the  four  comers  of  each  claim,  the  area  of 
which  was  600  feet  by  1.500  feet,  and  the 
stakes  thus  called  for  were  set  and  in  some 
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cases  stones  piled  around  them,  there  was  a 
sufilcient  marking  of  the  claims.  Holdt  r. 
Hazard,  (1909)  10  Cal.  App.  440,  102  Pac. 
540. 

Two  recorded  notices  of  mining  locations, 
each  contained  the  name  of  the  claim,  the 
signature  of  the  locator,  the  date  of  location 
and  of  record,  and  the  county  and  mining 
district  where  located.  One  of  them  described 
the  claim  as  commencing  at  discovery,  and 
running  760  feet  in  a  northeasterly  direction 
and  7^  feet  in  a  southwesterly  direction, 
"  marking  the  exterior  ends  by  lawful  stakes, 
1,  2,  3,  and  4,  a  claim  300  feet  on  each  side 
of  the  centre."  The  other  was  described  as 
commencing  at  discovery,  and  claiming  300 
feet  on  each  side  of  the  centre  of  the  vein,  to- 
gether with  all  dips,  spurs,  angles,  and  varia- 
tions, running  in  a  southwesterly  direction, 
and  750  feet  in  a  northeasterly  direction  from 
discovery,  "marked  by  lawful  stakes  on  both 
ends  and  comers  1,  2,  3,  and  4."  There  was 
proof  that  the  descriptions  and  markings  in- 
dicated in  each  case  were  true;  that  a  stake 
and  notice  were  posted  at  each  discovery, 
and  that  a  stake  three  or  four  inches  m 
diameter  and  four  to  four  and  one-half  feet 
high  was  marked  and  set  up  in  each  comer, 
except  that  at  one  comer  a  stump  was 
marked;  and  that  surveys  for  patents  were 
made,  covering  the  ground  practically  as 
originally  located  and  staked.  It  was  held 
that  such  notices  substantially  complied  with 
this  section,  requiring  the  locations  to  be 
distinctly  marked  on  the  ground  so  that  their 
boundaries  can  be  readily  traced,  and  were 
not  void  for  uncertainty  of  description.  Bo- 
nanza Consol.  Min.  Co.  v.  Golden  Head  Min. 
Co.,  (1905)  20  Utah  159,  80  Pac.  736. 

State  laws.  —  The  requirements  of  a  state 
statute  that  before  filing  a  location  certificate 
the  discoverer  shall  locate  his  claim  by  post- 
ing a  notice  on  such  claim,  and  marking  the 
surface  boundaries  with  substantial  posts  at 
each  angle  of  the  claim,  are  not  invalid  as  in 
conflict  with  the  federal  statute,  but  merely 
add  to  its  general  terms,  as  by  inference 
it  had  the  right  to  do  by  R.  S.  sees.  2322, 
2324.  Saxton  t*.  Perry,  (1910)  47  Colo.  263, 
107  Pac.  281.  Of  similar  effect,  see  Wright 
V.  Lyons,  (1904)  45  Ore.  167,  77  Pac.  81. 

BitoppeL  —  Where  certain  of  plaintiffs  in 
possession  of  mining  claims  were  experienced 
miners,  and  knew  the  method  generally 
adopted  of  marking  on  the  ground  the  bound- 
aries of  mining  claims,  of  which  defendant 
was  ignorant,  and  for  eighteen  months  saw 
dofendant  working  on  an  adjoining  and  con- 
flicting claim,  congratulated  him  on  his 
progress,  and  made  no  objections  until  he 
had  expended  about  $8,000  and  discovered 
valuable  ore,  when  it  was  found  he  was  tres- 
passing on  plaintiffs'  claims,  it  was  held  that 
an  estoppel  might  arise;  the  means  of  in- 
formntion  not  being  equal  to  the  respective 
parties  to  prevent  plaintiffs  from  asserting 
their  right  to  the  premises  in  conflict  on  the 
ground  of  abandonment.  Sharkey  v,  Can- 
diani,  (1906)  48  Ore.  112,  85  Pac.  219. 

Amendment  of  location.  —  Where  one  has 
possession  of  a  mining  claim  and  has  done 
the  actual  physical  work  required,  such  work 


being  there  as  evidence  of  possession,  and 
there  are  no  intervening  rights,  he  may  amend 
his  location  and  thereby  perfect  his  entry, 
and  his  right  cannot  be  defeated  by  one  who 
has  made  no  peaceful  entry  and  possession  of 
the  land,  nor  done  any  work  thereon.  Ware 
V.  White,  (1907)  81  Ark.  220,  108  S.  W.  831. 


III.  Natubal  Object  ob  Pebmanent  Monu- 
ment. 

In  general.  —  The  natural  objects  or  per- 
manent monuments  referred  to  in  this  section 
may  be  on  the  ground  located,  or  off,  as  the 
case  may  be.  Bismarck  Mountain  Gold  Min. 
Co.  V,  North  Sunbeam  Gold  Co.,  (1908)  14 
Idaho  516,  05  Pac  14. 

The  object  of  the  law  in  requiring  the 
location  of  mining  claims  to  be  made  with 
reference  to  some  natural  object  or  perma- 
nent monument  is  for  the  purpose  of  direct- 
ing attention,  in  a  general  way,  to  the  vicinity 
or  locality  in  which  the  mining  claim  was  to 
be  found.  Bismarck  Mountain  Gold  Min.  Co. 
V,  North  Sunbeam  Gold  Co.,  (1908)  14  Idaho 
516,  95  Pac.  14. 

Reference  to  "discovery  claim."  —  Where 
it  was  shown  that  under  the  system  of  locat- 
ing placer  mining  claims  in  Alaska  the  one 
first  discovered  upon  a  gulch  or  creek  is  gen- 
erally called  "discovery  claim,"  and  other 
claims  are  numbered  from  such  claim  up  or 
down  the  gulch  or  stream,  and  that  it  is  cus- 
tomary in  a  certain  locality  to  give  to  side  or 
bench  claims  the  same  numbers  as  those  upon 
the  creek,  with  the  addition  of  a  letter  of  the 
alphabet,  as  "A,"  "B,"  or  "C,"  to  desig- 
nate the  tiers  back  from  the  creek  claims,  it 
was  held  that  recorded  notice  of  location  of  a 
claim  in  such  locality,  which  describes  it  as 
"13  A,  below  discovery,  on  Cleary  creek,"  is 
sufficient  under  this  section.  Smith  v.  Cas- 
caden,  (1906)   148  Fed.  792,  78  C.  C.  A.  458. 

Question  of  fact.  —  The  sufficiency  of  the 
location  of  a  mining  claim,  with  reference  to 
natural  objects  or  permanent  monuments,  is 
a  mere  question  of  fact.  Bonanza  Consol. 
Min.  Co.  t*.  Golden  Head  Min.  Co.,  (1905)  29 
Utah  159.  80  Pac.  736. 

Conclnairenesa  of  certificate.  —  A  reference 
to  a  natural  object  or  permanent  monument 
in  a  mining  location  certificate  is  not  con- 
clusive that  the  law  has  been  complied  with 
requiring  such  a  reference  to  natural  objects 
or  permanent  monuments  as  will  identify  the 
claim,  but  evidence  is  admissible  that  one 
could  not  take  the  description  therein,  and, 
by  referring  to  the  natural  objects  or  perma- 
nent monuments  therein  mentioned,  find  the 
premises  claimed.  Londonderry  Min.  Co.  v. 
United  Gold  Mines  Co.,  (1906)  38  Colo.  480, 
88  Pac.  455. 


IV.  NoncB  OP  Location. 

Liberal  conatmction.  —  Where  it  appears 
that  the  location  of  a  mining;  claim  is  made 
in  good  faith,  the  court  will  not  hold  the 
locator  to  a  very  strict  compliance  with  the 
law  in  respect  to  his  location  notice;  and  if 
by  any  reasonable  construction,  in  view  of 
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the  surrounding  circumstances,  the  language 
employed  in  the  description  will  impart  notice 
to  subsequent  locators,  it  is  sufficient.  Bis- 
marck Mountain  Gold  Min.  Co.  v.  North  Sun- 
beam Gold  Co.,  (1008)  14  Idaho  516,  95  Pac. 
14. 

The  object  and  purpose  of  a  location  notice 
is  to  give  notice  to  subsequent  locators;  and 
if  there  be  a  defect  in  the  notice,  and  the 
subsequent  locator  has  actual  notice  of  the 
prior  location,  he  will  be  bound  thereby,  at 
least  so  far  as  defects  are  concerned.  Bis- 
marck Mountain  Gold  Min.  Co.  r.  North  Sun- 
beam Gold  Co.,  (1908)  14  Idaho  516,  95  Pac. 
14. 

Error  in  notice.  —  An  error  in  the  location 
notice  of  a  mining  claim  in  its  reference  to 
the  location  of  a  permanent  monument  is  not 
material  in  an  action  between  the  locators 
and  a  subsequent  locator,  wheie  the  claim 
was  properly  marked  by  stakes,  and  especially 
where  the  subsequent  locator  never  saw  the 
notice  and  could  not  have  been  misled  thereby. 
Sturtevant  f?.  Vogel,  (C.  C.  A.  1909)  167  Fed. 
448. 

Mistake  in  date.  —  Where  the  location  of  a 
mining  claim  in  controversy  by  defendant's 
grantor  was  in  fact  made  before  plaintifif's 
entry  on  the  land,  the  location  notice  being 
there  visible  and  the  boundaries  of  the  claim 
properly  marked,  the  defendants  were  not 
bound  by  an  erroneous  date  in  the  location 
notice,  the  date  recited  in  the  location  being 
only  prima  facie  evidence  of  the  actual  date 
of  the  location.  Webb  t\  Carlon,  (1906)  148 
Cal.  655,  83  Pac.  998. 

Who  may  raise  objection.  —  One  who  at- 
tempts to  relocate  a  mining  claim  on  the 
theory  that  the  required  amount  of  annual 
assessment  work  has  not  been  done,  with  fu*l 
knowledge  of  the  location  and  boundaries  of 
the  claim,  cannot  assert  a  forfeiture  of  title 
for  failure,  on  the  part  of  the  original  lo- 
cators, to  comply  with  the  mining  rules  re- 
specting notices  of  location.  Yosemite  Gold 
Min.,  etc.,  Co.  v,  Emerson,  (1908)  208  U.  S. 
26,  28  S.  Ct.  196,  52  U.  S.  (L.  ed.)  374. 

Effect  of  notice  as  evidence.  —  The  location 
notice  or  certificate,  when  recorded,  is  prima 
facie  evidence  of  all  the  facts  the  statute  re- 
quires it  to  contain,  and  which  are  therein 
sufficiently  set  forth;  and  the  affidavit  of  the 
locator  attached  to  the  notice,  setting  forth 
the  fact  that  the  ground  was  unoccupied  min- 
eral land  of  the  United  States  at  the  time  of 
his  location,  when  introduced  in  evidence  in 
an  adverse  suit,  makes  a  prima  fade  case 
of  such  fact.  Such  notices  are  prima  facie 
evidence  of  all  the  facts  required  by  th» 
statute  to  be  stated  therein  which  are,  in 
fact,  sufficiently  stated  therein.  Bismarck 
Mountain  Gold  Min.  Co.  v.  North  Sunbeam 
Gold  Co.,  (1908)   14  Idaho  516,  95  Pac.  14. 

Sufficient  notices.  —  Ordinarily  a  notice  of 
the  location  of  a  mining  claim  which  does 
not  sufficiently  mark  the  boundaries  of  the 
claim  is  sufficient  to  hold  the  claim  for  a  rea- 
sonable time  in  which  to  mark  the  boundaries, 
in  the  absence  of  an  adverse  prior  discovery 
and  a  prior  marking:  of  bohndarios.  McClearv 
r.  Broflddus,  (1910)  14  Cal.  App.  60,  111 
Pae.  126. 


Where  &  mining  claim  location  notice  da- 
scribed  the  claim  by  metes  and  bounds  and 
with  reference  to  stakes  set  in  the  land,  add- 
ing that  the  claim  lay  "  about  a  mile  from 
Anvil  Mountain  in  a  southeasterly  direction,'* 
the  notice  was  not  defective  for  failure  to 
point  out  a  particular  portion  of  Anvil  Moun- 
tain as  the  beginning  point.  Vogel  r.  War- 
sing,  (C.  C.  A.  1906)  146  Fed.  949.  See  also 
Bismarck  Mountain  Gold  Min.  Co.  v.  Nortli 
Sunbeam  Gold  Co.,  (1908)  14  Idaho  516,  93 
Pac.  14. 

Follow  local  statutes.  —  Of  similar  effect  to 
the  first  paragraph  of  the  original  note,  An- 
derson V.  Caughey,  (1906)  3  Cal.  App.  22,  84 
Pac.  223;  McCleary  r.  Broaddus,  (1910)  14 
Cal.  App.  60,  111  Pac.  125. 

Posting  notice.  —  See  Bismarck  Mountain 
Gold  Min.  Co.  v.  North  Sunbeam  Gold  Co., 
(1908)   14  Idaho  516,  95  Pac.  14. 

V.  One  Hundbed  Dollabs'  Worth  of  Labor 
OB  Improvements. 

Locator  prevented  from  performing  work. 
—  Where  the  defendants  wrongfully  held  pos- 
session of  a  mining  claim  adversely  to  the 
plaintiff,  who  had  made  a  prior  location  there- 
on, and  prevented  him  from  performing  the 
required  assessment  work  thereon,  it  was 
held  that  they  could  not  set  up  his  failure 
to  do  the  work  to  support  their  title  as 
against  him.  Field  v.  Tanner,  (1904)  32 
Colo.  278,  75  Pac.  916. 

Valuation  of  work.  —  Where,  in  an  action 
in  support  of  an  adverse  claim  to  a  mining 
location,  qualified  witnesses  for  the  plaintiffs 
testified  that  the  reasonable  value  of  assess- 
ment work  done  by  plaintiffs  for  the  year 
1002  was  at  least  $100,  it  was  held  that  such 
proof  was  not  nullified  by  other  evidence  that 
the  work  was  done  in  seven  and  one-half  days 
by  three  men,  working  together;  that  the 
going  wages  for  such  work  was  five  dollars 
per  day  per  man;  and  that  miner's  wages 
were  $3,50  per  day.  Stolp  i?.  Treasury  Gold 
Min.  Co.,   (1905)  38  Wash.  619,  80  Pac.  817. 

Discretion  as  to  method  of  work.  —  Where 
a  mining  locator  does  work  in  good  faith  for 
the  purpose  of  developing  a  mine,  in  strict 
compliance  with  the  statute,  a  court  cannot 
substitute  its  own  judgment  as  to  the  wisdom 
and  expediency  of  the  method  employed  in  the 
development  in  place  of  the  owner's.  Gear 
V,  Ford,  (1906)  4  Cal.  App.  556.  88  Pac.  600. 

Work  contributed  gratuitously  to  the  im- 
provement of  a  mining  claim  by  one  who  has 
no  enforceable  interest  therein  is  properly 
computed  in  determining  whether  the  requi- 
site assessment  work  has  been  done  or  not. 
Anderson  v.  Caughey,  (1906)  3  Cal.  App.  22, 
84  Pac.  223. 

Character  of  work  required.  —  This  section 
does  not  specify  the  kind  of  labor,  and  labor 
expended  in  extracting  ore  from  the  claim  is 
within  the  requirement.  It  is  only  when  labor 
is  performed  without  the  boundaries  of  the 
claim  that  its  character  becomes  material, 
and  in  that  case  it  must  tend  to  the  devfelop- 
ment  or  improvement  of  the  claim  or  it  will 
not  count.  Wailes  r.  Daviea,  (1907)  158  Fed. 
607,  affirmed  (C.  C.  A.  1908)   164  Fed.  397. 
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PoMession  for  the  statutory  period,  under 
R.  S.  sec.  2332,  6  Fed.  Stat.  Annot.  44,  doea 
not  relieve  the  possessor  from  doing  the  an- 
nual assessment  work  required  hy  this  sec- 
tion, and  upon  his  failure  to  do  such  work  in 
any  one  year  the  land  becomes  subject  to  re- 
location, notwithstanding  he  may  have  oc- 
cupied it  for  more  than  the  statutory  period 
preceding  such  relocation.  Upton  v.  Santa 
Rita  Min.  Co.,  (1907)  14  N.  M.  96,  89  Pac. 
275. 

Resumption  of  work.  —  The  government  or 
a  subsequent  locator  under  a  valid  location 
is  the  only  one  who  can  complain  of  a  failure 
on  the  part  of  a  locator  to  do  the  necessary 
annual  work  required  by  this  section,  and  a 
subsequent  locator  is  not  in  a  position  to 
make  complaint  until  he  has  completed  a 
valid  location,  and  if  prior  to  the  completion 
of  such  subsequent  location  the  original  lo- 
cator has  resumed  work  on  his  claim  in  good 
faith,  his  previous  delinquency  is  not  a  matter 
of  consequence.  Thornton  v,  Kaufman,  (1910) 
40  Mont.  282,  106  Pac.  361. 

The  word  ''improvement"  means  such  an 
artificial  change  of  the  physical  cortditions 
of  the  earth  in,  on,  or  so  reasonably  near  a 
mining  claim  as  to  evidence  a  design  to  dis- 
cover mineral  therein,  or  to  facilitate  its  ex- 
traction, and  in  all  cases  the  alteration  must 
be  reasonably  permanent  in  character.  Fred- 
ricks  V.  Klauser,  (1908)  52  Ore.  110,  96  Pac. 
670. 

Equity  maxim  not  applicable.  —  In  the  de- 
velopment  of  a  mining  claim,  the  maxim  that 
equity  regards  as  done  what  was  intended  has 
no  application,  and  material  taken  to  a  min- 
ing claim  and  not  used  cannot  be  reckoned 
as  an  improvement  of  the  claim.  Fredricks 
V,  Klauser,   (1908)  62  Ore.  110,  96  Pac.  679. 

When  several  claims  are  held  in  common.  — 
To  the  same  effect  as  the  first  paragraph  of 
the  original  note,  see  Big  Three  Min.,  etc.,  Co. 
V.  Hamilton,  (1910)  167  Cal.  130,  107  Pac. 
301;  Fredricks  v,  Klauser,  (1908)  52  Ore. 
110,  06  Pac.  679. 

One  who  does  the  assessment  work  on  an 
association  placer  mining  claim  for  which  he 
is  paid  by  one  of  the  part  owners  has  no  right 
to  enforce  a  forfeiture  of  the  interest  of  an- 
other part  owner  for  failure  to  contribute. 
Knickerbocker  v.  Halla,  (C.  C.  A.  1910)  177 
Fed.  172. 

Where  sufficient  annual  assessment  work  is 
done  on  a  particular  claim  to  represent  such 
claim,  and  contention  is  made  by  a  junior  lo- 
cator that  the  work  was  done  for  the  pur- 
pose of  representing  several  claims,  and  for 
that  reason  was  insufficient  to  represent  the 
particular  claim,  in  determining  the  suf- 
ficiency of  the  work  the  court  will  apply  the 
labor  shown  to  have  been  done  to  the  par- 
ticular claim  upon  which  the  work  was  done. 
Swanson  r.  Kettler,  (1910)  17  Idaho  321,  105 
Pac.  1059. 

Improvements  placed  upon  one  of  a  group 
of  contiguous  claims  for  the  purpose  of  aid- 
ing in  the  development  of  all  and  tending  to 
such  result  may  be  considered  in  determining 
whether  the  annual  labor  for  a  given  year  has 
been  done  upon  any  one  of  such  group.  Be- 
fore, however,  such  testimony  can  be  consid- 


ered in  aid  of  any  one  claim,  there  must  be 
sufficient  testimony  as  to  the  other  claims  to 
enable  the  jury  to  determine  what  proportion 
of  such  benefit  is  referable  to  the  claim  in  ques- 
tion. Upton  v.  Santa  Rita  Min.  Co.,  (1907) 
14  N.  M.  96,  89  Pac.  276. 

Actual  possession.  —  After  a  valid  mining 
location  is  made,  the  locator  need  not  keep 
actual  possession  of  the  claim,  but  his  right 
of  possession  continues  until  he  in  fact  aban- 
dons or  forfeits  it  by  failure  to  do  the  work 
required, by  law.  Gear  v.  Ford,  (1906)  4 
Cal.  App.  666,  88  Pac.  600;  Holdt  r.  Hazard, 
(1909)   10  Cal.  App.  440,  102  Pac.  540. 

The  burden  ol  proof  to  establish  a  for- 
feiture.—  To  the  same  effect  as  the  original 
note,  see  Wailes  v.  Davies,  (1907)  168  Fed. 
667,  affirmed  (C.  C.  A.  1908)  164  Fed.  397; 
Gear  v.  Ford,  (1906)  4  Cal.  App.  656,  88 
Pac.  601. 

Quantum  of  proof  to  establish  forfeiture. 

—  To  the  same  effect  as  the  original  note, 
see  Gear  t?.  Ford,  (1906)  4  Cal.  App.  656,  88 
Pac.  600. 

Evidence.  —  A  forfeiture  of  a  mining  claim 
for  failure  to  do' annual  work  can  be  estab- 
lished only  upon  clear  and  convincing  proof 
of  such  default  proved  against  the  former 
owner  by  the  party  assailing  his  title.  Up- 
ton V.  Santa  Rita  Min.  Co.,  (1907)  14  N.  M. 
96,  89  Pac.  276.  For  other  cases  as  to  suf- 
ficiency of  evidence,  see  New  York,  etc.,  First 
Nat.  Gold  Min.  Co.  i?.  Altvater,  (C.  C.  A. 
1906)  149  Fed.  393.  See  also  McCleary  v, 
Broaddus,  (1910)  14  Cal.  App.  60,  111  Pac. 
125;  Bismarck  Mountain  Gold  Min.  Co.  v. 
North  Sunbeam  Gold  Co.,  (1908)  14  Idaho 
516,  96  Pac.  14. 

Question  for  jury.  —  Whether  a  prior  loca- 
tion was  forfeited  as  against  an  adverse  loca- 
tion, and  whether  work  was  done  for  the  pur- 
pose of  developing  the  claim  or  was  adapted 
to  that  purpose,  are  questions  of  fact.  Gear 
V.  Ford,  (1906)  4  Cal.  App.  656,  88  Pac.  600. 

Whether  work  done  on  a  mining  claim  is 
such  as  to  benefit  or  develop  other  claims  and 
so  satisfy  the  requirement  as  to  development 
of  such  claims  is  a  question  of  fact.  Big 
Three  Min.,  etc.,  Co.  v.  Hamilton,  (1910)  167 
Cal.  130,  107  Pac.  301. 

Work  done  by  stockholder  of  corporation. 

—  A  stockholder  in  a  mining  company  has 
such  a  beneficial  interest  in  the  corporate 
property  that  any  mining  work  done  by  him 
on  unpatented  claims  of  the  company  must  be 
counted  as  representation  work,  and  if  suf- 
ficient in  amount,  and  done  at  the  proper 
time,  will  prevent  a  forfeiture  of  the  claims. 
Wailes  v.  Davies,  (1907)  168  Fed.  667,  af- 
firmed (C.  C.  A.  1908)    164  Fed.  397. 

Illustrations.  —  The  price  paid  for  tools 
used  in  the  development  work  of  a  mining 
claim  cannot  be  considered  as  development 
work,  although  a  reasonable  compensation  for 
their  use  may  be  so  considered.  Fredricks 
r.  Klauser,   (1908)   52  Ore.  110,  06  Pac.  679. 

Service  of  u^aUJtman.  —  Where  the  origin  \\ 
locator  of  a  mining  claim  suspended  work 
from  1900  until  1904,  when  an  adverse  loca- 
tion was  niade,  it  was  held  that  money  ex- 
pended by  her  in  employing  a  watchman  for 
the  premises  was  not  a  compliance  witii  this 
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section,  requiring  not  less  than  one  hundred 
dollars*  worth  of  work  to  be  performed  or 
improvements  made  during  each  year.  Gear 
r.  Ford,  (1006)  4  Cal.  App.  666,  88  Pac. 
600. 

Where  there  was  no  machinery  or  fixtures 
at  a  mining  claim  which  necessitated  the  em- 
ployment of  a  watchman  after  the  develop- 
ment work  ceased,  it  was  held  that  the  worth 
of  the  actual  labor  of  an  employee  in  making 
an  honest  effort  to  discover  minerals  on  the 
claim  was  the  only  credit  to  which  the  loca- 
tor was  entitled,  but  credit  should  be  allowed 
for  the  actual  labor  which  the  employee  per- 
formed. Fredricks  r.  Klauser,  (1908)  62 
Ore.  110,  96  Pac.  679. 

Cutlery^  dishes,  tintoare,  groceries,  pro- 
visions, tohficco,  and  hedclothing  do  not  con- 
stitute an  improvement  of  a  mining  claim, 
though  candles  included  in  the  items  and 
used  at  a  tunnel  on  the  claim  may  be  cred- 
ited lis  an  expenditure.  Fredricks  t*.  Klauser, 
(1908)  62  Ore.  110,  96  Pac.  679. 

Drainage,  —  Work  done  on  a  mining  claim 
to  withdraw  water  from  the  mine  so  that  it 
could  be  examined  by  a  prospective  purchaser, 
not  operating  to  develop  or  improve  the  mine, 
or  to  enable  the  co-owners  performing  the 
work  to  work  the  mine,  was  not  assessment 
work  required  by  this  section  to  preserve  the 
oo-owners'  right  to  the  claim.  Evalina  Gold 
Min.  Co.  V.  Yosemite  Gold  Min.,  etc.,  Co., 
(1911)  16  Cal.  App.  714,  116  Pac.  946. 

Iron  rails  for  tunnel,  —  A  locator  of  a  min- 
ing claim  procured  iron  rails,  a  part  of  which 
were  used  in  laying  a  track  in  a  tunnel  on  the 
claim,  and  the  remaining  rails  were  taken  to 
another  mine,  under  an  agreement  that  they 
should  be  returned  on  demand.  The  cost  of 
hauling  the  rails  used  on  the  claim  could 
not  be  segregated  from  the  pfi^yment  made. 
It  was  held  that  the  value  of  the  rails  used 
on  the  claim  must  be  estimated  in  determin- 
ing the  worth  of  the  development  work  per- 
formed. The  worth  of  rails  laid  on  ties  in 
a  tunnel  on  a  mining  claim  will  be  estimated 
in  determining  the  value  of  the  development 
work  on  the  claim,  but  the  payment  for  the 
rails  will  be  disregarded.  Fredricks  v, 
Klauser,  (1908)  62  Ore.  110,  96  Pac.  679. 

The  value  of  powder,  fuse,  candles,  etc, 
used  in  development  work  of  a  mining  claim 
will  be  estimated  in  determining  the  worth 
of  the  work.  Fredricks  r.  Klauser,  (1908)  62 
Ore.  110,  96  Pac.  679. 

The  reasonable  value  of  meals  furnished 
men  employed  in  doing  development  work 
on  a  mining  claim,  who  received  board  in 
addition  to  their  wages,  should  augment  the 
earnings  of  the  men  employed,  but  the  money 
expended  in  transporting  the  supplies  is  not 
a  proper  charge  for  development  work.  Fred- 
ricks V.  Klauser,  (1908)  62  Ore.  110,  96  Pac. 
679. 

Services  and  cost  of  horses.  —  While  the 
reasonable  compensation  for  the  daily  ser- 
vices of  horses  used  in  development  work  of 
a  mining  claim  may  be  treated  as  labor  per- 
formed in  the  development,  the  sum  paid  for 
the  purchase  of  horses  cannot  be  so  viewed. 
Fredricks  v.  Klauser,  (1908)  62  Ore.  110,  96 
Ffte.  679. 


VI.   FOBFEITUBE     OF    INTEREST     FOR     FAILURE 

TO  Contribute  to  Assesbment  Work. 

ConstitutionAlity.  —  The  provision  for  the 
extinguishment  of  the  interest  of  a  co-owner 
in  a  mining  claim  for  his  failure  to  contribute 
to  the  assessment  work  required  thereby  is 
constitutional  and  valid.  Van  Sice  r.  Ibex 
Min.  Co.,  (C.  C.  A.  1909)  173  Fed.  896. 

Effect  of  deed  to  corporation.  —  The  fact 
that  after  the  owners  of  a  part  interest  in  a 
mining  claim  had  done  the  assessment  work 
thereon  for  a  particular  year  they  conveyed 
the  claim  to  a  corporation,  taking  in  pay- 
ment substantially  all  of  its  capital  stock, 
which  they  retained,  did  not  preclude  the  for- 
feiture of  the  interest  of  their  co-owner  for 
failure  to  contribute  to  the  work  by  a  notice 
given  in  accordance  with  this  section  and 
signed  both  by  them  and  by  the  corporation, 
and  the  vesting  of  such  interest  in  the  cor- 
poration by  virtue  of  their  deed,  which  pur- 
ported to  convey  the  entire  claim.  Badger 
Gold  Min.,  etc.,  C^.  v.  Stockton  Gk>ld,  etc., 
Min.  Co.,  (1906)   139  Fed.  838. 

Tender  of  contribution  to  asaesameiit  work. 
—  A  part  owner  of  a  mining  claim  who  holds 
an  option  to  purchase  the  interest  of  a  co- 
owner  has  the  right  to  tender  the  contribu- 
tion of  the  latter  to  the  cost  of  assessment 
work  to  avoid  a  forfeiture.  A  part  owner  of 
a  mining  claim  has  implied  authority  to 
make  a  tender  of  the  amount  due  from  a  co- 
owner  as  a  contribution  to  the  cost  of  as- 
sessment work  to  avoid  a  forfeiture.  Knicker- 
bocker t?.  Halla,  (C.  C.  A.  1910)  177  Fed.  172. 

Mining  property  situated  in  foreign  coun- 
try.—  The  provisions  of  this  section  respect- 
ing the  rights  of  co-owners  of  mining  claims 
where  some  of  such  owners  have  done  all  the 
assessment  wo1*k  thereon  have  no  application 
to  mining  property  situated  in  a  foreign 
country.  Gaines  v.  Chew,  (1909)  167  fS. 
630. 

Abandonment.  —  The  abandonment  of  a 
mining  claim,  the  legal  title  to  which  is  in 
the  United  States,  by  a  part  owner,  does  not 
vest  any  right  or  title  to  his  interest  in  his 
co-owner.  Badger  Gold  Min.,  etc.,  Co.  v. 
Stockton  Gold,  etc.,  Min.  Co.,  (1906)  139 
Fed.  838. 

Parties  to  give  notice.  —  The  beneficial 
owners  of  part  interests  in  a  mininff  claim 
are  the  proper  parties  to  give  the  notice  to  a 
co-owner,  to  forfeit  his  interest  for  a  failure 
to  contribute  to  assessment  work,  although 
they  have  conveyed  their  interests  in  trust. 
Van  Sice  v.  Ibex  Min.  Co.,  (C.  C.  A.  1909) 
173  Fed.  896. 

Personal  responsibility  after  default  — 
Under  this  section  where  a  co-owner  of  a 
mining  claim  fails  to  do  his  assessment  work 
or  fails  to  contribute-  his  portion  of  the  ex- 
penditure required  in  doing  such  work,  his  co- 
owners  who  have  performed  the  labor  may  give 
such  delinquent  personal  notice  in  writing  or  by 
publication,  as  provided  in  said  statute,  and 
if  at  the  expiration  of  ninety  days  such  de- 
linquent should  fail  or  refuse  to  contribute  hi{« 
proportion  of  such  expenditure,  his  interest 
in  the  claim  shall  become  the  property  of  his 
ro-owners  who  made  such  expenditures,  and 
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the  defaulting  co-owner  is  not  personally 
reflponsible  for  any  part  of  the  assessment 
work,  under  the  provisions  of  said  section. 
McDaniel  r.  Moore,  (1910)  19  Idaho  43,  112 
Pac.  317. 

Notice  to  co-owner.  —  A  published  notice 
of  forfeiture  is  invalid  as  to  a  co-owner  whose 
name  does  not  appear  therein.  Ballard  v. 
Golob,  (1905)  34  Colo.  417,  83  Pac.  376. 

Notice  to  grantee  of  co-owner.  —  Where 
notice  to  contribute  for  annual  assessment 
work  was  addressed  personally  to  the  indi- 
viduala  supposed  to  be  the  co-owners  in  de- 
fault and  was  personally  served  on  them, 
and  was  delivered,  immediately  to  their 
grantee  under  a  prior  unrecorded  deed,  it  was 
sufficient  to  forfeit  the  rights  of  their  grantee, 
the  co-owners  serving  the  notice  having 
neither  actual  nor  constructive  notice  of  the 
conveyance.  Evalina  Gold  Min.  Co.  t'. 
Yosemite  Gold  Min.,  etc.,  Co.,  (1911)  15  Cal. 
App.  714,  116  Pac.  947. 

wairer  of  prior  personal  notice.  —  The  pub- 
lication of  notice  to  a  part  owner  of  a  mining 
claim  to  contribute  to  the  cost  of  doing  the 
assessment  work  thereon  for  the  previous  year 
under  penalty  of  forfeiture  of  his  interest 
under  this  section  is  a  waiver  of  a  prior  per- 
sonal notice,  and  the  delinquent  may  make  his 
contribution  at  any  time  within  ninety  days 
from  such  notice  by  publication.  Knicker- 
bocker V.  Halla,  (C.  C.  A.  1910)  177  Fed. 
172. 

VII.  All  Regohdb  of  Mining  Claims. 


location  notice.  —  This  section 
does  not  require  the  recording  of  location 
notices,  but  leaves  that  subject  open  to  l^is- 
latlon  by  the  states  or  to  regulation  by  the 
miners.  Sturtevant  o.  Vogel,  (C.  C.  A.  1909) 
167  Fed.  448. 

Pnenmptiona  as  to  local  customs.  —  In  the 
absence  of  proof  of  a  local  custom  of  miners 
requiring  a  notice  of  location  of  a  mining 
claim  to  be  posted  or  recorded,  it  must  be 
presumed  that  the  United  States  law,  which 
does  not  require  such  posting  or  recording, 
was  in  force  in  the  mining  district  in  ques- 
tion at  the  time  in  question.  Anderson  v. 
Caughey,  (1906)  3  Cal.  App.  22,  84  Pac. 
223. 

Accuracy  of  description  on  recorded  notice. 
—  In  Mitchell  r.  Hutchinson,  (1904)  142 
Cal.  404,  76  Pac.  55,  it  appeared  that  a  de- 
scription of  a  location  omitted  the  last  course 
and  distance;  describing  the  next  to  the 
last  distance  as  running  to  the  place  of  be- 
ginning, instead  of  to  the  last  monument.  In 
a  subsequent  action  to  quiet  title  to  the  claim, 
it  appeared  that  a  straight  line  from  the  next 
to  the  last  monument  to  the  place  of  begin- 
ning would  include  all  the  land  in  controversy, 
and  that  if  the  course  and  distance  last  given 
in  the  recorded  description  were  followed  it 
would  reach  the  monument  described,  from 
which  a  straight  line  to  the  place  of  begin- 
ning furnished  an  exact  description.  It  was 
held  that  the  inaccuracy  in  the  description 
in  the  recorded  notice  did  not  render  the  lo- 
cation invalid,  but  that  the  description  was 
sufficient  under  the  statute. 
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VIII.  Shall  Be  Open  to  Relocation. 

In  general.  —  A  relocator  of  a  mining  claim 
is  not  a  discoverer  of  the  mineral  contained 
therein,  but  an  appropriator  thereof,  and 
cannot  hold  the  ground  except  on  proof  that 
the  original  locator  had  abandoned  or  for- 
feited his  right  by  failure  to  comply  with  the 
mining  laws.  Zerres  t?.  Vanina,  (1905)  134 
Fed.  610,  affirmed  (C.  C.  A.  1907)  160  Fed. 
564. 

A  claim  of  mining  lands  under  a  relocation 
.is  an  implied  admission  of  the  validity  of  the 
location,  but  one  who  has  attempted  a  reloca- 
tion and  then  expressly  renounced  any  claim 
under  it,  but  who  yet  claims  an  interest  in 
some  other  right  which  would  entitle  him  to 
show  that  he  never  attempted  such  relocation, 
is  not  necessarily  precluded  from  showing 
that  the  original  locator  never  made  a  loca- 
tion, but  is,  in  fact,  perpetrating  a  fraud 
upon  the  government.  Zeiger  r.  Dowdy, 
(1911)   13  Ariz.  331,  114  Pac.  565. 

Where  the  plaintiff's  alleged  lode  claims 
were  mostly  reclamations  of  abandoned  claims 
and  he  failed  to  show  actual  possession  prior 
to  the  commencement  of  the  action,  the  doing 
of  the  requisite  assessment  work,  or  that 
there  existed  within  the  described  boundaries 
of  any  of  the  claims  a  vein  or  deposit  of  ore 
sufficiently  valuable  to  pay  the  cost  of  extrac- 
tion or  the  cost  of  reduction,  it  was  held  that 
the  claims  were  invalid.  Mutchmor  v.  Mc- 
Carty,  (1906)   149  Cal.  603,  87  Pac.  85. 

An  entry  upon  a  mining  claim  before  tbe 
owner  of  it  is  in  default.  —  To  the  same  effect 
as  the  second  paragraph  of  the  original  note, 
see  Swanson  v,  Kettler,  (1910)  17  Idaho  321, 
105  Pac.  1059;  Lockhart  v.  Farrell,  (1906) 
31  Utah  155,  86  Pac.  1077;  Slothower  r. 
Hunter,  (1906)   15  Wyo.  189,  88  Pac.  36. 

A  junior  location  made  on  ground  covered 
by  a  valid  existing  senior  location  will  not 
prevail  over  a  relocation  on  the  same  ground, 
made  after  a  failure  to  do  the  work  on  the 
senior  location.  Nash  r.  McNamara,  (1908) 
30  Nev.  114,  93  Pac.  405.  « 

In  Malone  r.  Jackson,  (1905)  137  Fed.  878, 
70  C.  C.  A.  216,  it  appeared  that  the  plaintiff 
located  the  mining  claim  in  controversy  on 
Jan.  1,  1899,  which  had  been  previously  lo- 
cated in  December,  1898.  The  plaintiff  re- 
mained in  actual  possession  from  1900  to 
1902,  but  made  no  relocation  of  the  claim 
after  Jon.  1,  1900,  when  the  original  locator's 
rights  expired  for  failure  to  do  required  as- 
sessment work,  and  on  Jan.  1,  1902,  defendant 
entered  peaceably  and  relocated  the  claim. 
It  was  held  that  the  defendant's  relocation 
gave  him  the  exclusive  right  of  possession  for 
one  year  from  the  date  of  his  location. 

Resumption  of  work  before  relocation  per- 
fected.—  To  the  same  effect  as  the  original 
note,  see  Worthen  r.  Sid  way,  (1904)  72  Ark. 
215,  79  S.  W.  777;  Thornton  t?.  Kaufman, 
(1910)  40  Mont.  282,  106  Pac.  361. 

While  locator  in  actual  possession.  —  For 
the  purpose  of  relocation  of  a  mining  claim, 
the  land  must  be  subject  to  location,  and 
there  can  be  no  relocation  where  the  claim  is 
in  the  actual  possession  of  persons  who  have 
done  the  requisite  amount  of  assessment  work 
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under  an  insufficient  location.  Ware  r.  White, 
(1907)   81  Ark.  220,  108  S.  W.  831. 

A  mere  failure  to  comply  with  the  statu- 
tory requirement  does  not  terminate  the  right 
of  the  locator,  but  the  sole  efifect  of  the  fail- 
ure is  to  throw  the  land  open  to  location  by 
others,  and,  in  the  absence  of  such  other  loca- 
tion, the  original  claimant's  right  to  resume 
work  and  to  hold  his  claim  remains,  and  the 
estate  of  the  original  claimant  is  not  divested 
until  there  has  been  a  peaceable  entry  for  the 
purpose  of  relocation.  Madison  t?.  Octave  Oil 
Co.,  (1908)   164  Cal.  768,  99  Pac.  176. 

Relocation  in  night  when  original  locators 
not  working.  —  Where  the  locators  of  a  claim 
were  at  work  thereon  on  the  31st  of  December, 
and  that  night  left  their  tools  in  the  cut,  in- 
tending to  resume  work  the  next  morning  at 
the  usual  time,  which  they  did,  their  posses- 
sion and  work  were  in  law  continuous,  and 
one  who  made  a  relocation  in  the  night,  dur- 
ing their  absence,  was  a  trespasser,  and  ac- 
quired no  rights  by  the  relocation.  Willitt  v. 
Baker,   (1904)   133  Fed.  937. 

Amendment  of  relocation  certificate.  — 
Where  the  defendants,  claiming  a  forfeiture 
of  a  location  by  the  plaintiff  of  a  mining 
claim,  relocated  thereon,  defects  in  their  loca- 
tion certificate  could  not  be  cured,  as  against 
him,  by  filing  amended  certificates  after  he 
had  re-entered  the  claim.     Field  v.  Tanner, 

(1904)  32  Colo.  278,  75  Pac.  916. 

Time  of  relocation.  —  In  Malone  v.  Jackson, 

(1905)  137  Fed.  878,  70  C.  C.  A.  216,  it  was 
held  that  where  a  claim  was  located  on  Dec. 


6,  1898,  it  was  not  subject  to  relocation  for 
the  locator's  failure  to  do  the  required  work 
until  after  Dee.  31,  1899. 

The  burden  of  proof  to  establish  a  forfeit- 
ure.—  One  basing  a  relocation  of  a  mining 
claim  on  the  existence  of  a  forfeiture  of  the 
original  location  by  reason  of  neslect  to  make 
the  required  improvement  has  the  burden  of 
establishing  the  forfeiture,  which  is  prima 
facte  done  by  proof  that  no  labor  was  per- 
formed within  the  limits  of  the  original  claim 
during  a  specified  year,  and  the  burden  then 
shifts  to  the  original  locator  to  show  that 
work  performed  on  an  adjacent  claim  inured 
to  the  benefit  of  the  claim  in  controversy. 
Fredricks  r.  Klauser,  (1908)  52  Ore.  110,  96 
Pac.  679. 

Abandonment.  —  A  renior  locator,  possessed 
of  a  paramount  right  in  mineral  land  for 
which  a  patent  is  sought,  may  abandon  such 
right,  and  thereby  render  the  ground  covered 
by  such  location  subject  to  relocation  before 
th(!  expiration  of  the  period  prescribed  by 
statute,  within  which  the  annual  labor  must 
be  performed.  Swanson  t\  Kettler,  (1909) 
17  Idaho  321,  105  Pac.  1059. 

Relocation  of  patented  claims.  —  Where 
the  validity  of  mining  claims  is  established 
by  a  patent  therefor,  until  abandonment 
thereof  by  the  patentees,  so  as  to  render  the 
premises  a  part  of  the  unappropriated  public 
domain,  no  location  can  be  made  thereon  by 
other  parties.  Sharkey  v.  Candiani,  (1906) 
48  Ore.  112,86  Pac.  219. 


Vol.  V,  p.  21.     [Moneys  expended  on  tunnels  for  mining  purposes  to  he 
deemed  expended  on  lode.l^ 


Assessment  work.  —  Under  this  Act  and 
section  2324,  Rev.  Stat.,  supra,  of  which  it 
is  an  amendment,  work  done  in  a  tunnel  may 
be  applied  as  assessment  work  on  a  mining 
location,  though  the  person  doing  the  work 


does  not  own  a  continuous  strip  of  territory 
from  the  portal  of  the  tunnel  to  the  boundary 
of  such  location.  Hain  v.  Mattes,  (1906)  34 
Colo.  345,  83  Pac  127. 


Vol.  V,  p.  21,  sec.  1. 

Filing  of  notice.  —  The  filing  of  the  notice 
required  by  this  Act  is  equivalent  to  the  ac- 
tual performance  of  the  assessment  work  so 
as  to  revive  the  claimant's  rights,  forfeited 


by  failure  to  do  the  assessment  work  for  the 
preceding  year,  where  no  one  else  has  located 
there  in  the  meantime.  Field  v.  Tanner, 
(1904)  32  Colo.  278,  75  Pac.  916. 


Vol.  V,  p.  31,  sec.  2325. 

Notice.  —  The  notices  required  to  be  given 
by  an  applicant  for  a  patent  for  a  mining 
claim  are  in  effect  a  summons  to  all  adverse 
claimants  who  are  required  to  assert  their 
right  by  filing  an  adverse  within  tlie  sixty 
days'  publication  of  notice  as  provided  by 
this  section.  Healey  t?.  Rupp,  (1906)  37  Colo. 
25,  86  Pac.  1015. 

Jurisdiction  of  land  department.  —  The  ju- 
risdiction of  the  Land  Ofllce  on  the  filing  of 
an  application  for  a  patent  to  public  mineral 
lands  is  exclusive,  and  can  be  stayed  only 
by  the  filing  of  an  adverse  claim,  as  pro- 
vided by  R.  S.  2326,  5  Fed.  Stat.  Annot.  35. 


Warnekros  v.  Cowan,  (1910)  13  Ariz.  42,  lOS 
Pac.  238. 

Cancellation  of  entry  on  motion  of  com- 
missioner of  land  office.  —  The  provision  of 
this  section  that  if  no  adverse  claim  shall 
have  been  filed  with  the  register  and  receiver 
of  the  land  office  at  the  expiration  of  sixty 
days  from  the  date  of  publication  of  an  ap- 
plication for  a  patent  to  a  mining  claim,  it 
shall  be  assmned  that  the  applicant  is  en- 
titled to  a  patent,  when  construed  in  connec- 
tion with  otlier  sections  in  par*i  materia,  does 
not  prevent  the  Commissioner  of  the  Genernl 
T.and  Office  from  canceling  an  entry,  of  his 
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own  motion,  for  failure  of  tlie  applicant  to 
comply  with  some  statute  or  rule  of  the  de- 
partment, even  though  no  adverse  claim  is 
filed.  Mineral  Farm  Min.  Co.  v,  Barrick, 
(1905)  33  Colo.  410,  80  Pao.  1056. 

Controversies  between  co-ownere.  —  The 
provision  for  the  filing  of  adverse  claims  on 
the  application  for  a  patent  to  a  mining 
claim  has  reference  to  adverse  claims  arising 
from  independent  and  conflicting  locations, 
and  not  to  a  controversy  between  co-owners 
or  others  claiming  under  the  same  location; 
and  the  fact  that  one  owner  did  not  adverse 
the  application  of  his  co-owner  does  not  affect 
his  right  to  establish  and  enforce  a  trust  in 
the  patented  claim.  Stevens  r.  Grand  Cent. 
Min.  Co.,  (C.  C.  A.  1904)   133  Fed.  28. 

PiesumptionB.  —  On  an  application  for  a 
patent  to  a  minibg  claim  located  by  the  ap- 
plicant, the  land  office,  in  the  absence  of  the 
filing  of  an  adverse  claim,  will  indulge  the 
presumption  that  no  conflicting  claims  exist 
to  the  premises  described  in  the  application, 
but  when  an  adverse  claim  is  filed,  the  pre- 
sumption does  not  arise.  Lockhart  v.  Far- 
rell,  (1906)  31  Utah  155,  86  Pac.  1077. 

Conclnaiveness  of  patent.  —  The  issuance  of 
a  patent  for  a  mining  claim  is  conclusive  evi- 
dence of  the  sufficiency  of  the  steps  taken  by 
the  locator  as  against  one  claiming  adverse 
rights.  Last  Chance  Min.  Co.  r.  Bunker  Hill, 
etc.,  Min.,  efc,  Co.,  (C.  C.  A.  1904)  131  Fed. 
679;  Sharkey  v.  Candiani,  (1906)  48  Ore. 
112,  85  Pac.  219. 

It  is  a  common  and  approved  practice  to 
obtain  patents  from  the  government  to  min- 
ing claims  in  the  names  of  the  original  lo- 
cators, without  regard  to  intervening  changes 
in  right  or  ownership,  and  the  fact  that  a 
corporation  grantee  of  certain  owners  pro* 
eeeded  upon   an  application  made  by  prior 

Vol.  V,  p.  35,  sec.  910. 

Right  of  possession.  —  Where,  prior  to  the 
time  the  plaintiff's  grantor  staked  out  a 
placer  claim  on  public  land,  the  defendants 
had  taken  steps  to  appropriate  the  same  land 
as  a  lode  claim,  and  there  was  some  evidence 
of  mineral  bearing  rock  on  the  surface,  but  an 
entire  absence  of  proof  that  there  was  not  a 
vein  of  metallic  ore,  such  as  might  faie  located 
only  as  a  vein  or  lode  claim,  it  was  held  that 
the  defendants*  right  to  possession  was  su- 
perior to  that  acquired  by  the  plaintiff. 
Bevis  V.  Markland,  (1904)   1*30  Fed.  226: 

laeues.  —  Where  neither  party  to  a  suit  to 
recover  possession  of  land  held  under  conflict- 
ing mining  claims  had  acquired  a  perfect 
right  to  a  conveyance  from  the  United  States, 
and  the  requirements  of  the  statutes  provid- 
ing for  adverse  proceedings  and  suits  for  the 
determination  of  questions  respecting  conflict- 
ing claims  had  not  been  complied  with,  the 


owners,  and  obtained  a  patent  running  to 
them  or  their  heirs  and  assigns,  did  not  estop 
it  from  asserting  that  the  interest  of  one  of 
such  patentees  had  been  forfeited  under  the 
statute  and  vested  in  its  grantors  prior  to 
the  patent.  Van  Sice  v.  Ibex  Min.  Co.,  (C.  C. 
A.  1909)  173  Fed.  895. 

Where  an  application  for  a  patent  was 
made  by  the  owner  of  one  of  two  overlapping 
claims,  the  issuance  of  a  patent  to  him  in- 
cluding the  area  within  the  overlapping 
boundaries  is  necessarily  a  determination  that 
at  the  time  of  the  proceedings  such  area  was 
a  part  of  that  claim;  but  it  does  not  neces- 
sarily determine  the  priority  of  location,  and, 
where  it  does  not  appear  that  such  question 
was  put  in  issue  and  actually  decided  in  tlie 
course  of  the  patent  proceedings,  the  owner 
of  the  other  claim  is  not  estopped  from  assert- 
ing the  priority  of  his  claim  in  a  subsequent 
controversy  respecting  extralateral  rights, 
which  were  not  involved  in  the  proceedings 
for  a  patent.     U.  S.  Mining  Co.  t\  Lawson, 

(1904)  134  Fed.  769,  67  C.  C.  A.  587,  affirmed 
(1907)  207  U.  8.  1,  28  S.  C^t.  15,  52  U.  S. 
(L.  ed.)  65. 

A  patent  to  a  mining  claim  raises  the  con- 
clusive presumption  that  there  is  an  apex  of 
a  vein  within  the  patented  ground,  but  there 
is  no  presumption  that  such  vein  embraces 
ore  without  the  side  lines  of  the  claim,  or 
that  the  vein  presumed  is  the  one  in  dispute. 
Grand  Ont.  Min.  Co.  v.  Mammoth  Min.  Co., 

(1905)  29  Utah  400,  83  Pao.  648. 

The  cUimant  of  a  tunnel  site  is  not  xe- 
quired  to  file  an  adverse  claim.  —  Creede,  etc., 
Min.,  etc.,  Co.  v.  Uinta  Tunnel  Min.,  etc.,  Co., 

(1905)   100  U.  S.  337,  25  S.  Ct.  266,  49  U.  S. 

(L.  ed.)  501,  afflrming  (C.  C.  A.  1902)  110 
Fed.  164,  cited  in  the  original  note. 


only  issue  determinable  in  such  suit  was  tlie 
right  of  possession.  Bevis  r.  Markland, 
(1904)   130  Fed.  226. 

Burden  of  proof.  —  Where  the  plaintiff  and 
the  defendants  claimed  land  covered  by  con- 
flicting mining  claims,  and  the  defendants 
had  not  molested  the  plaintiff,  or  interfered 
with  his  possession  or  that  of  his  grantor, 
otherwise  than  by  continuing  to  hold  posses- 
sion ill  the  same  manner  as  before  the  at- 
tempted laying  out  of  plaintiff's  claim,  the 
burden  was  on  the  plaintiff  to  prove  that  de- 
fendants were  mere  intruders,  having  no  color 
of  title  or  right  to  possession.  Bevis  17.  Mark- 
land,  (1904)   130  Fed.  226. 

This  section  waa  cited  in  O'Connell  r.  Pin- 
nacle Gold  Mines  Co.,  (1904)  131  Fed.  106, 
affirmed  (C.  C.  A.  1905)  140  Fed.  854;  Reed 
V.  Munn,  (1906)  148  Fed.  737,  80  C.  C.  A. 
215. 


Vol.  V,  p.  35,  sec.  2326. 

Suits  arising  under  laws  of  United  States.  The  mere  fact  that  the  suit  was  brought 

—  To  the  same  effect  as  the  first  paraerraph  under  this  section  to  try  adverse  rights  to  ft 

of  the   original   note,  sre   Willitt   r.   Baker,  mining  claim  does  not  necessarily  involve  a 

(1904)   133  Fed.  937.  federal  question  so   as  to  authorize  a  writ 
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of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court.  McMiUen  v. 
Ferrum  Min.  Co.,  (1906)  197  U:  S.  343,  26 
S.  Ct.  633,  49  U.  S.   (L.  ed.)  784. 

The  purpose  of  a  suit  in  support  of  an  ad- 
verse to  a  mining  location  is  to  determine 
for  the  information  of  the  officers  of  the  land 
department,  which,  if  either  of  the  parties 
thereto,  is  entitled  to  a  patent  to  the  prem- 
ises in  dispute.  Healey  17.  Rupp,  (1906)  37 
Colo.  26,  86  Pac.  1016. 

Jurisdiction.  —  Where  a  state  statute  au- 
thorizes a  suit  to  quiet  title  reffardless  of 
possession,  a  federal  court  of  equity  in  such 
state  is  a  court  of  competent  jurisdiction, 
in  which  a  suit  in  support  of  an  adverse 
claim  to  mining  ground  may  be  maintained 
under  this  section  when  it  appears  that 
neither  of  the  parties  is  in  possession.  Wil- 
litt  V.  Baker,  (1904)   133  Fed.  937. 

Controversies  as  to  character  of  land. — 
This  section  confers  jurisdiction  on  the  courts 
only  of  suits  between  adverse  mining  claim- 
ants to  the  same  mineral  land,  but  does  not 
confer  jurisdiction  to  determine  the  character 
of  the  land  involved  as  mineral  or  nonmin- 
eral,  that  question  being  for  the  Land  De- 
partment. Wright  V.  Hartville,  (1906)  13 
Wyo.  497,  81  Pac.  649,  82  Pac.  460. 

A  complaint  affirmatively  showing  the  fil- 
ing by  the  defendant  of  an  application  for 
patent,  there  being  no  allegation  that  the 
plaintiff  had  filed  an  adverse  claim,  is  sub- 
ject to  a  special  demurrer  to  the  jurisdiction 
of  the  trial  court;  the  subject-matter  of  the 
action  being  within  the  exclusive  jurisdiction 
of   the   Land   Office.     Warnekros  v.   Cowan, 

(1910)  13  Ariz.  42,  108  Pac.  238. 

In  an  action  for  damages  for  encroaching 
on  the  plaintiff's  mining  claim,  the  defendant 
answered  that  the  plaintiff  had  made  appli- 
cation for  a  patent  on  his  mine,  and  that  the 
defendant  had  filed  its  protest  against  the 
issuance  of  a  patent,  and  the  Land  Depart- 
ment had  ordered  a  hearing.  It  was  held 
that  under  this  section  the  court  had  juris- 
diction of  the  action ; '  for,  if  the  protest  was 
not  an  adverse  claim  within  the  statute,  there 
was  no  controversy  to  be  settled  by  the  Land 
Department,  and,  if  it  was  an  adverse  claim, 
the  court  had  jurisdiction  to  decide  the  con- 
troversy,   Lightner  Min.  Co.  r.  Superior  CJt., 

(1911)  14  Cal.  App.  642,  112  Pac.  909. 

"  Within  thirty  days  after  filing  his  claim.** 
—  A  complaint  which  states  no  cause  of  ac- 
tion, filed  within  thirty  days,  does  not  cause 
an  amended  complaint  filed  after  the  expira- 
tion of  thirty  days  to  relate  back  to  the  time 
of  filing  the  original  complaint,  but  the 
amended  complaint  is  too  late.  Keppler  v. 
Becker,  (1906)  9  Ariz.  234,  80  Pac.  334. 
Contra.  Woody  t?.  Hinds,  (1904)  30  Mont. 
189,  76  Psc.  1. 

What  constitutes  the  commencement  of  an 
action.  —  See  Harris  r.  Helena  Gold  Min.  CJo., 
(1907)  29  Nev.  606,  92  Pac.  1. 

The  form  of  an  action.  —  An  adverse  suit 
under  this  section  to  determine  the  right  of 
possession  of  a  mining  claim  on  government 
land,  praying  that  defendants  be  ejected,  the 
answer  presenting  no  equitable  defense,  was  ' 
a  law  action,  and  contained  no  elements  of 


equity  jurisdiction.     Ware  v.  White,  (1907) 
81  Ark.  220,  108  S.  W.  831. 

FoUoioing  state  practice,  —  Since  this  sec- 
tion does  not  prescribe  the  form  of  action,  the 
character  of  the  suit  to  be  brought  thereunder 
depends  on  state  practice.  Mares  v,  Dillon, 
(1904)  30  Mont.  117,  76  Pac.  963. 

An  ordinary  declaration  in  ejectment.  —  To 
the  same  effect  as  the  first  paragraph  of  the 
original  note  and  re-affirming  the  case  there 
cited,  Upton  r.  Santa  Rita  Min.  Co.,  (1907) 
14  N.  M.  96,  89  Pac  276. 

Allegations  of  complaint  —  Time  adverse 
claim  filed  and  suit  brought.  —  A  complaint 
in  an  action  to  contest  an  adverse  claim  in 
patent  proceedings,  which  fails  to  allege  that 
the  adverse  claim  was  filed  in  the  proper 
Land  Office  within  the  sixty  days  allowed  by 
the  statute,  is  defective.  Thornton  v.  Kauf- 
man, (1907)  36  Mont.  181,  88  Pac.  796. 

That  suit  is  an  adverse  suit.  —  In  an  ad- 
verse suit  the  rules  governing  ordinary  eject- 
ment suits  are  modified  by  the  Act  of  March 
3,  1881,  ch.  140,  21  Stat.  L.  306,  6  Fed.  Stat. 
Annot.  36,  which  requires  that  the  defendant, 
no  less  than  the  plaintiff,  shall  recover  on 
the  strength  of  his  own  title.  In  order,  there- 
fore, that  the  court  may  be  advised  of  the 
nature  of  the  suit  so  as  to  apply  these  excep- 
tional rules,  there  should,  in  addition  to  the 
ordinary  alle^tions  in  ejectment,  be  appro- 
priate allegations  showing  the  fact  that  such 
suit  18  designed  as  an  adverse  suit.  Upton  v. 
Santa  Rita  Min.  Co.,  (1907)  14  N.  M.  96,  89 
Pac.  275. 

The  complaint  should  describe  the  land. — 
The  complaint  must  contain  a  definite  de- 
scription of  the  area  in  conflict  in  order  to 
support  the  judgment,  which  must  designate 
the  part,  if  any,  of  the  area  in  conflict,  that 
might  belong  to  each  of  the  adverse  claim- 
ants. Smith  V.  Imperial  Copper  Co.,  (1907) 
11  Ariz.  193,  89  Pac.  610. 

For  other  cases  see  Keppler  t*.  Becker, 
(1906)  9  Ariz.  234,  80  Pac.  334;  Woody  v. 
Hinds,  (1904)  30  Mont.  189,  76  Pac.  1.  See 
Tonopah  Fraction  Min.  Co.  f;.  Douglass, 
(1903)   123  Fed.  936. 

Amended  complaint. — In  Davidson  r.  Fraser, 
(1906)  36  Colo.  1,  84  Pac.  696,  it  was  held 
that  though  an  amended  complaint  in  eject- 
ment, in  support  of  an  adverse  to  a  mining 
location,  was  inartificial,  in  that  it  contained 
averments  in  support  of  an  adverse  between 
hostile  locations,  instead  of  limiting  the  alle- 
gations to  a  statement  that  plaintiff  had 
been  ousted  from  his  interest  in  the  premises 
in  controversy  by  a  co-owner,  on  which  he 
relied  to  maintain  his  action,  it  was  not  for 
that  reason  objectionable,  because  the  original 
complaint  only  embraced  parts  of  the  claim 
which  did  not  conflict  with  another  claim, 
while  the  amended  complaint  limited  the 
ground  in  controversy  to  the  conflict  between 
the  two. 

Bach  party  must  rely  upon  the  strength  of 
his  own  title.  —  In  a  suit  brought  under  this 
section  by  an  adverse  claimant  to  determine 
the  right  to  the  possession  of  a  mining  loca- 
tion, each  party  must  show  affirmatively  his 
title,  and  the  court,  on  finding  that  one  party 
is  entitled  to  the  possession  of  a  claim  as 
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located  by  him,  which  includes  a  part  of  a 
claim  of  the  adverse  party,  must  find  on  the 
issues  of  possession  and  the  right  to  patent 
the  other  part  of  the  claim  of  the  adverse 
party.  Slothower  r.  Hunter,  (1906)  15  Wyo. 
189,  88  Pac.  36. 

In  a  suit  brought  under  this  section  by  an 
adverse  claimant  to  determine  the  right  to 
the  possession  of  a  mining  claim,  the  title 
of  each  party  is  brought  in  question;  and,  to 
entitle  the  defendant  to  a  judgment  or  decree 
establishing  his  title,  even  where  the  plain- 
tiff's case  fails,  he  must  prove  that  he  did 
the  assessment  work  for  each  year  as  required 
by  the  statute.  Willitt  r.  Baker,  (1904)  133 
Fed.  937. 

In  an  action  in  support  of  an  adverse  to  a 
mining  location  it  was  held  that  plaintiff  was 
not  entitled  to  recover,  in  the  absence  of  evi- 
dence that  the  ground  he  sought  to  locate  was 
unoccupied  and  unappropriated  public  min- 
eral domain,  subject  to  location  prior  to  his 
attempted  location.  McWilliams  r.  Winslow, 
(1905)  34  Colo.  341,  82  Pac.  538. 

Evidence  —  Proceedings  in  Land  Office,  — 
In  a  suit  to  quiet  title  to  a  mining  claim  in 
support  of  an  adverse  claim  filed  in  the 
United  States  Land  Office,  the  proceedings  in 
the  Land  Office  are  immaterial  unless  they 
show  title  or  right  of  possession  in  one  of  the 
parties.  Beniard  r.  Parmelee,  (1907)  6  Cal. 
Add.  537,  02  Pac.  658. 

SnfBciency.  —  In  an  action  in  support  of  an 
adverse  claim  to  a  mining  location,  the  plain- 
tiffs are  not  required  to  prove  that  they  have 
performed  sufficient  work  to  entitle  them  to  a 
patent;  the  object  of  the  litigation  being 
merely  to  defeat  the  defendant's  application 
for  a  patent  by  showing  that  it  was  not  in 
possession  of  the  property,  and  was  not  en- 
titled to  possession  thereof.  Stolp  v,  Treas- 
urv  Gold  Min.  Co.,  (1905)  38  Wash.  619,  80 
Pac.  817. 

For  other  cases  see  Porter  v,  Tonopah 
North  Star  Tunnel,  etc.,  Co.,  (C.  C.  A.  1906) 
146  Fed.  385;  Slothower  v.  Hunter,  (1906) 
15  Wyo.  189,  88  Pac.  36. 

Verdict.  —  In  a  suit  under  this  section  a 
verdict  in  the  form,  "We,  the  jury,  find  the 
defendant  guilty/'  was  held  to  be  sufficient 
to  answer  all  the  purposes  of  the  proceeding. 
Upton  r.  Santa  Rita  Min.  Co.,  (1907)  14  N. 
M.  96,  89  Pac.  275. 

Special  findings, — In  a  suit  under  this 
section  the  parties  are,  upon  proper  request, 
entitled  to  special  findings  upon  questions 
relevant  to  the  cause;  but,  in  the  absence  of 
such  request,  it  is  not  error  for  the  court  to 
fail  to  require  findings  of  the  jurv.  Upton 
ff.  Santa  Rita  Min.  Co.,  (1907)  14  N.  M.  96, 
89  Pac.  275. 

Controyersies  between  co-owners.  —  The 
provisions  of  this  and  the  preceding  section 
for  the  issuance  of  patents  for  mineral  lands 
and  the  prosecution  of  adverse  claims  to  min- 
ing locations,  apply  only  to  adverse  claims 
srising  out  of  independent  conflicting  loca- 
tions of  the  same  ground,  and  not  to  contro- 
versies between  co-owners  claiming  under  the 
same  location.  Davidson  v.  Fraser,  (1906) 
36  Colo.  1,  84  Pac.  695;  Allen  r.  Blanche  Gold 
Min.  Co.,  (1909)  46  Colo.  199,  102  Pac.  1072. 


Burden  of  proof.  —  In  Lockhart  v,  Farrell, 
(1906)  31  Utah  155,  86  Pac.  1077,  it  ap- 
peared that  the  defendant  located  a  mining 
claim,  and  applied  for  a  patent  thereto.  The 
plaintiff  adversed  the  application,  claiming 
the  right  to  the  possession  of  the  same  an 
claimant,  and  brought  an  action  pursuant  t.i 
this  section  to  adjudicate  the  adverse  claims. 
It  was  held  that  as  the  court  was  entitled  to 
presume  that  the  defendant's  location,  prior 
in  time,  had  prima  facie  the  better  right,  the 
plaintiff  had  the  burden  of  rebutting  the  pre- 
sumption by  showing  the  invalidity  of  the 
prior  location. 

Parties.  —  A  part  owner  of  a  mining  claim, 
who  joins  with  the  other  owners  in  filing  an 
adverse  claim  under  this  section,  but  after- 
wards becomes  vested  by  conveyances  with 
title  to  the  interests  of  the  others,  may  main- 
tain the  suit  required  by  said  section  in  sup- 
port of  the  adverse  claim  in  his  own  name. 
Willitt  r.  Baker,   (1904)    133  Fed.  937. 

The  government  is  not  a  party  to  a  suit  to 
determine  an  adverse  claim,  except  in  so  far 
as  it  has  agreed  to  accept  the  judgment  there- 
in rendered  as  conclusive  of  the  right  of  pos- 
session as  between  the  contending  claimants; 
and  such  judgment  is  not  conclusive  on  a  sub- 
sequent patentee  from  the  government  of  land 
embraced  therein,  who  was  not  a  party,  or 
privy  to  a  party,  to  the  suit  in  which  the 
judgment  was  rendered.  Butte  Land,  etc.,  Co. 
V.  Merriman,  (1905)  32  Mont.  402,  80  Pac. 
675. 

Limiting  iasues  by  stipulation.  —  A  stipu- 
lation in  an  adverse  suit  that  the  parties 
waive  all  other  points  raised  by  the  pleadings 
and  submit  the  sole  issue  whether  plaintiffs 
under  their  location  resumed  work  on  the 
claim,  after  forfeitures,  before  defendant's  lo- 
cation, is  valid,  and  dispenses  with  proof  of 
other  matters.  Giberson  v.  Wilson,  (1906) 
79  Ark.  681,  96  S.  W.  '137. 

Adverse  claim  by  third  locator.  —  In  an  ap- 
plication for  a  patent  by  a  junior  locator, 
upon  failure  of  the  senior  locator  to  adverse, 
it  will  be  presumed  that  there  was  no  senior 
location,  and  that  at  the  time  the  junior  lo- 
cation was  made  the  ground  was  open  to 
entry  under  the  mineral  laws  of  the  Unitoil 
States;  but  where  it  also  appears  that  there 
is  a  third  location  made  subsequent  to  the 
junior  location,  such  third  locator  may  ad- 
verse the  application  for  patent  by  the  junior 
locator,  and  show  that  the  junior  location  is 
void  because  at  the  time  it  was  made  the 
ground  was  not  open  to  location  under  the 
mineral  laws  of  the  United  States.  Swanson 
V.  Kettler,  (1910)  17  Idaho  321,  105  Pac. 
1059. 

Necessity  for  trial  de  novo  on  appeal.-— 
Where,  in  a  suit  brought  under  this  section, 
by  an  adverse  claimant  to  determine  the  right 
to  the  possession  of  a  mining  claim,  there  is 
no  conflict  in  the  evidence,  and  the  possession 
and  right  to  a  patent  are  supported  by  evi- 
dence so  that  a  contrary  decree  would  be  un- 
supported by  the  evidence,  the  case,  on  the 
failure  of  the  court  to  find  on  the  issues  of 
possession  and  the  right  to  patent,  need  not 
he  tried  de  novo  on  such  issues.  Slothower  t?. 
Hunter,  (1906)  15  Wyo.  189,  88  Pac.  36. 
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Hatters  determined.  —  In  the  absence  of 
the  record  of  an  adverse  suit,  there  is  no  pre- 
sumption that  subterranean  rights  under  lode 
mining  locations  were  therein  considered  and 
determined.  Lawson  r.  U.  S.  Mining  Co., 
(1907)  207  U.  S.  1,  28  S.  a.  15,  52  U.  S. 
(L.  ed.)   65. 

Effect  of  forfeiture  of  senior  location. — 
The  area  of  conflict  between  two  mining  loca- 
tions docs  not,  upon  the  forfeiture  of  the 
senior  location,  become  unoccupied  mineral 
lands  of  the  United  States,  so  as  to  enable  a 
relocator  of  the  forfeited  location  to  adverse 
successfully  the  application  for  a  patent  by 
the  junior  locator,  since  the  latter's  right, 
under  this  section,  to  a  patent,  which  would 
exist  in  case  of  the  failure  of  the  owner  of  a 


subsisting  senior  location  either  to  adverse 
the  application  or  to  prosecute  such  adverse 
if  one  was  made,  must  also  arise  from  the 
forfeiture  of  the  claim  of  the  senior  locator 
to  adverse  successfully  after  the  forfeiture  is 
complete.  Lavagnino  17.  Uhlig,  (1905)  19S 
U.  S.  443,  25  S.  Ct.  716,  49  U.  S.  (L.  ed.) 
1119. 

Subsequent  discovery.  —  The  rights  of  an 
adverse  claimant  to  a  mining  location  arc 
limited  to  those  existing  at  the  time  of  the 
filing  of  his  adverse  so  that  he  is  not  entitled 
to  urge  a  subsequent  discovery  for  the  pur- 
pose of  preventing  the  issuance  of  a  patent  to 
the  applicant.  Healey  v,  Rupp,  (1906)  37 
Colo.  25,  86  Pac.  1016. 


Vol.  V,  J).  36.     [^Findings  by  jury  —  costs.'\ 


Equity  actions.  —  This  Act  does  not  re- 
quire that  the  findings  should  be  by  a  jury, 
where  the  suit  to  determine  the  adverse  claim 
is  in  equity.  Mares  v.  Dillon,  (1904)  30 
Mont.  117,  76  Pac.  963. 

Nonsuit.  —  To  the  same  effect  as  the  orig- 
inal  note   and   following  the  Colorado  case 


there  cited.    Mc Williams  i;.  Winslow,  (1906) 
34  Colo.  341,  82  Pac.  638. 

For  other  cases  see  Brown  v.  Gumey, 
(1906)  201  U.  S.  184,  26  S.  Ct.  609,  60  U.  S. 
(L.  ed.)  717;  Connolly  r.  Hughes,  (1902)  18 
Colo.  App.  372,  71  Pac.  681. 


Vol.  V,  p.  42,  sec.  2329. 

Discovery.  —  It  is  essential,  under  sections 
2329,  2330,  to  the  validity  of  a  mining  claim 
that  the  ground  be  mineral  in  character,  and 
that  a  discovery  of  mineral  within  the  con- 
fines of  the  claim  be  made.  Zeiger  V,  Dowdy, 
(1911)   13  Ariz.  331,  114  Pac.  666. 

Marking  boundaries. — Under  Rev.  Stat.  sec. 
2324,  6  Fed.  Stat.  Annot.  19,  requiring  that 
the  location  of  mining  claims  must  be  dis- 
tinctly marked  on  the  ground,  so  that  their 
boundaries  can  be  readily  traced,  and  this  sec- 
tion, directing  that  placer  claims  shall  be 
subject  to  entry  and  patent  under  like  con- 
ditions, but  where  the  lands  have  been  pre- 
viously surveyed  by  the  United  States  the 
entry  in  its  exterior  limits  shall  conform  to 
the  legal  subdivision  of  the  public  lands,  an 
attempted  location  of  a  placer  mining  claim 
by  posting  a  notice  on  a  tree,  claiming  the 
exclusive  right  to  prospect  on  a  certain  quar- 
ter section,  without  any  effort  to  distinctly 
mark  the  location  on  the  groimd,  is  insuffi- 
cient, and  no  rights  are  acquired  thereby. 
Worthen  r.  Sidwav,  (1904)  72  Ark.  216,  79 
S.  W.  777. 

Vol.  V,  p.  42,  sec.  2330. 

Manner  of  location.  —  An  association  placer 
mining  claim  cannot  be  located  over  other 
prior  claims,  so  as  to  include  within  its 
boundaries  and  appropriate  a  number  of  un- 
located  and  noncontiguous  fractions  lying  be- 
tween such  prior  claims.  Stenfjeld  r.  Kspe, 
(C.  a  A.  1909)  171  Fed.  825. 

Excessive  location.  —  A  placer  mininsr 
claim  located  in  good  faith  is  not  wholly  voi'l 
because  it  exceeds  twenty  acres,  but  is  void 
only  as  to  the  excess,  which  may  be  rejected 
from  any  portion  the  owner  may  select;  and 


Building  sand  a  **  mineral."  ~  Under  this 
section  by  which  claims  usually  called  placers, 
including  all  forms  of  deposits  excepting 
veins  of  quartz  or  other  rock  in  place,  shall 
be  subject  to  entry,  building  sand  is  a  min- 
eral; and  hence  land  more  valuable  for  the 
building  sand  it  contains  than  for  agricul- 
ture is  mineral  land,  subject  to  placer  loca- 
tions. Loney  v,  Scott,  (Ore.  1910)  ll2  Pac. 
172. 

Sufficient  conformation  to  public  survey.— 
Under  this  section  and  section  2331,  requiring 
placer  claims  to  conform  to  the  lines  of  the 
public  survey,  they  are  required  to  so  conform 
only  where  it  is  reasonably  practicable,  and 
otherwise  it  is  sufficient  if  they  conform  as 
near  as  is  reasonably  practicable.  Mitchell 
V.  Hutchinson,  (1904)  142  Cal.  404,  78  Pac, 
55. 

Distinction  between  lode  and  placer  claims. 
—  See  under  this  title,  vol.  5,  p.  8,  sec.  2320. 

Asphaltiim  in  lodes  or  veins.  —  See  under 
this  title,  vol.  5,  p.  8,  sec.  2320. 


until  he  has  been  advised  of  the  excess,  and 
has  had  a  reasonable  time  to  make  his  selec- 
tion, his  possession  extends  to  the  entire 
claim,  and  another  who  goes  upon  it  and 
makes  a  location  of  any  part  is  a  trespasser, 
and  his  location  a  nullity  and  void  for  any 
purpose.  Jones  r.  Wild  Goose  Min.,  etc,  Co., 
(C.  C.  A.  1910)    177  Fod.  95. 

Interest  of  each  individual  in  association. 
—  Any  scheme  or  device  whereby  one  individ- 
ual is  to  acquire  more  than  twenty  acres  con- 
stitutes a  fraud  on  the  law,  and  consequently 
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a  fraud  ott  the  government,  rendering  the  en- 
tire location  invalid,  80  that  where  a  partner^ 
flhip,  eonftiftting  of  five  persons^  attempted  to 
locate  a  single  elaitn  covering  one  hundred 
acres,  and  fbrmed  a  joint-stock  association, 
by  which  two  of  the  members  acquired  only 
a  nominal  intei^st,  one  less  than  a  fifth,  one 
more  than  a  fifth,  and  one  more  than  half, 
the  location  was  void.  .  Nome,*  etc.,  Co.  r. 
Snyder,   (C.  C.  A.   1911)    187  Fed.  386.     Of 

Vol.  V,  p.  43,  sec.  2331. 

Marking  boundaiies.  —  This  section  does 
not  dispense  with  the  requirement  of  section 
2324,  5  Fed.  Stat.  Annot.  10,  directing  that 
the  location  of  mining  claims  must  be  dis- 
tinctly marked  on  the  ground,  so  that  its 
boundaries  can  be  readily  traced.  Worthen 
V.  Sidway,  (1904)  72  Ark.  215,  79  S.  W.  777. 

In  Kern  Oil  Ck>.  v.  Crawford,  (1903)  143 
Cal.  298)  76  Pac.  1111,  it  appeared  that  plain- 
tiff's grantors  entered  on  a  quarter  section  of 
land,  with  intent  to  locate  a  placer  mining 
claim.  They  posted  notice  on  the  land,  claim- 
ing such  quarter  section,  and,  after  due  pre- 
liminary steps,  caused  survey  to  be  made,  and 
M  Up  stakes  at  the  supposed  corners,  marled 
"  N.  E.  corner  section  32  '*  and  "  S.  E.  comer 
section  32,"  and  set  laths  between  them  to 
murk  the  line:  These  stakes  were  in  reality 
some   distance   west  of   the  true   line.     On 

Vol.  V,  p.  44,  sec.  233^ 

Construction  of  statute.  —  This  section  is 
to  be  construed  in  connection  with  the  other 
federal  mining  statutes.  When  so  construed, 
its  efi'ect  is  simply  to  declare  that  possession 
for  the  statutory  period  is  the  equivalent  of  a 

Vol  V»  p.  45,  sec.  2333. 

Vein  or  lode.-- A  "vein  or  lode"  within 
this  section  is  a  body  of  mineral  or  mineral 
bearing  rock  within  defined  boundaries  in  the 
general  mass  of  the  mountain,  and  a  "  known 
viein  or  lode  "  is  one  clearly  ascertained,  and 
of  such  extent  as  to  render  the  land  more 
valuable  on  that  account  and  justify  its  ex- 
ploitation and  development.  Noyes  v.  Clif- 
ford, (1908)   37  Mont.  138,  94  Pac.  842. 

Veins  or  lodes  are  lines  or  aggregations  of 
metal  imbedded  in  quartz  or  other  rock  in 
place,  consisting  of  a  strip  of  mineral  bear- 
ing rock  within  defined  tioUndaries  in  the 
gif^neral  mass  of  the  mountain,  which  must 
be  continuous  and  without  interruption, 
bounded  by  country  rock  mineralised  to  no 
greater  extent  than  the  general  condition  of 
the  vicinity.  Grand  Cent.  Min.  Co.  v,  Mam- 
moth Min.  Co.,  (1905)  29  Utah  490,  83  Pac. 
648. 

"  Known  tela  ^  is  not  S3^on3niiov<  with  a 
"located  Toiiu"  — To  the  tame  effect  as  the 
original  note  see  Mutchmor  t^.  McCarty, 
(1906)  140  CaL  603,  87  PaC.  86. 

A  quaitf  vein  which  contains  so  stnall  a 
portion  of  gold,  silver,  etc.,  as  to  be  of  no 
value  for  mining  purposes,  is  not  a  known 


similar  effect  see  Oook  f.  Klonos,  (C.  C.  A. 
1908)  164  f^ed.  529,  wMiiied  (C.  C.  A.  1909) 
168  Fed.  700. 

Relocation.  —  'Where  locators  of  a  placer 
mine  are  at  most  iti  constructive  possession 
only,  their  location  hiust  be  valid,  to  be  effec- 
tual against  one  who  seeks  to  relocate  the 
ground.  Saxton  f>.  Perry,  (1910)  47  Colo. 
263,  107  Pac.  281. 


the  strip  between  the  true  line  and  that 
marked  by  the  grantors,  defendant  afterwards 
entered.  It  was  held  that  the  notice  and 
stakes  posted  by  plaintiff's  grantors  were 
sufficient  to  notify  the  defendant  that  the 
plaintiff's  claim  extended  to  the  whole  quar- 
ter section,  so  that  she  acquired  no  title  to 
the  strip  erroneously  omitted  from  the  bound- 
aries. 

State  laws.  —  A  state  law  requiring  bound- 
ary stakes  at  the  angle  of  a  placer  mine  does 
not  conflict  with  this  section,  providing  that 
where  placer  claims  are  on  surveyed  lands, 
and  conform  to  the  legal  subdivisions,  no  fur- 
ther survey  or  plat  shall  be  required,  since 
the  latter  refers  only  to  the  plat  and  survey 
required  to  be  filed  on  applications  for  patent, 
and  has  no  reference  to  location.  Saxton  t\ 
Perry,  (1910)  47  Colo.  263,  107  Pac  281. 


valid  location.     Upton  t?.  Santa  Rita  Min. 
Co.,  ( 1907 )   14  N.  M.  96,  89  Pac.  275. 

Possession  for  the  statutory  period.  — See 
under  this  title,  vol.  5,  p.  19,  sec.  2324. 


vein,  within  this  section  providing  for  the  dis- 
position of  mining  claims.  Mutchmor  v.  Mc- 
Carty, (1906)   149  Cal.  603,  87  Pac.  86. 

The  terms  ''vein"  and  ''lode"  are  synony- 
mous, and  the  same  definition  of  such  terms 
as  used  in  R.  S.  sec.  2320,  6  Fed.  Stat.  Annot. 
8,  must  be  applied  to  them  in  this  section. 
Noyes  r.  Clifford,  (1908)  37  Mont.  138,  94 
Pac.  842. 

Exception  of  lode  or  vein.  — If  the  lode  or 
vein  within  the  limits  of  a  placer  location  is 
excepted  from  the  patent  to  the  placer  claim, 
such  lode  or  vein  and  twenty-five  feet  on  either 
side  thereof  are  open  to  exploitation  and  loca- 
tion by  any  citizen  of  the  United  States,  for 
which  purpose  he  is  entitled  to  enter  into 
possession  thereof.  Noyes  r.  Clifford,  (1908) 
37  Mont.  138,  04  Pac.  843. 

Evidence,  —  Where  the  defendant  claimed 
that  a  lode  or  vein  within  the  limits  of  a 
placer  location  was  excepted  from  the  patent 
to  the  placer,  evidence  of  the  character,  ex- 
tent, and  value  of  the  contents  of  the  vein 
at  any  time  before  or  after  the  beginning  of 
the  patent  proceedings  for  the  placer  was 
ootnpMBtent  on  the  issue  whether  it  was  such 
a  vein  as  would  justify  a  location  and  the 
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MINERAL  LANDS, 


Vol.  V,  p.  47. 


expenditure  of  labor  and  money  to  develop 
and  utilize  it;  evidence  of  what  it  contained 
at  the  date  of  the  location  being  relevant  to 
the  question  of  its  contents  at  the  date  of  the 
application  for  the  patent.  Noyes  v,  Clifford, 
(1908)  37  Mont.  138,  94  Pac.  842. 

Expert  opinion.  —  On  an  issue  whether  a 
lode  or  vein  within  the  limits  of  plaintiff's 
placer  location  was  of  sufficient  value  to  jus- 
tify exploitation  and  development  so  as  to 
except  it  from  the  terms  of  the  plaintiff's 
placer  patent,  the  opinion  of  an  expert  based 
on  his  experience  and  observation  of  the  con- 
ditions in  the  district  that  the  prospects  of 
the  vein  were  good  and  that  it  carried  some 
mineral  values  was  admissible  as  bearing  on 
the  contents  of  the  vein  at  the  time  the  ap- 
plication of  plaintiff's  patent  was  made. 
Xoyes  V,  Clifford,  (1908)  37  Mont.  138,  94 
Pac.  843. 

Question  of  fact,  —  It  is  a  ouestion  for  the 
jury  whether  a  vein  or  lode  within  the  limits 
of  a  placer  location  was  excepted  from  the 
patent  to  the  holder,  and  therefore  subject 
to  defendant's  location,  whether  such  vein 
was  **  known  "  at  the  date  of  plaintiff's  appli- 


cation for  patent  as  a  clearly  ascertained 
vein,  and  whether  it  contained  such  mineral 
as  made  the  ground  more  valuable  on  that 
account  and  justified  expenditure.  Noyes  t*. 
Clifford,  (1908)  37  Mont.  138,  94  Pac.  842. 

Right  to  possession.  —  In  Loney  v.  Scott, 
(Ore.  1910)  112  Pac.  172,  it  appealed  that 
the  plaintiffs  made  placer  locations  upon 
public  lands  while  they  were  withdrawn  from 
entry  and  gave  the  notices  as  required  by 
law.  After  the  reopening  of  the  land  to  entry, 
the  defendant's  grantor,  a  railroad  company, 
obtained  a  patent  to  the  land  as  lieu  land 
under  its  land  grant,  defendant  making  the 
nonmineral  affidavit,  which  showed  the  land 
to  be  in  fact  mineral  in  character  and  that  it 
was  claimed  under  placer  filings,  and  after 
conveyance  to  him  the  defendant  sued  the 
placer  claimants  for  possession.  It  was  held 
that  the  possession  of  the  plaintiffs  as  placer 
claimants  at  the  time  of  the  application  of 
the  defendant  for  a  patent  was  sufficient  to 
defeat  defendant's  action  for  possession,  and 
that  plaintiffs  might  enjoin  defendant's  ac- 
tion. 


Vol.  V,  p.  47-     [Entry  of  petroleum  or  other  mineral  oil  lands  under  placer 
claims  laws.l^ 


Necestity  for  actual  discovery  of  oO.  — To 
constitute  a  valid  location  of  an  oil  claim  the 
locator  must  have  actually  discovered  oil 
within  the  limits  of  the  claim.  Where  no  dis- 
covery of  oil  is  made  under  an  oil  claim,  the 
locator  is  not  in  the  actual  bona  fide  posses- 
sion of  the  claim,  and  therefore  the  same  is 
open  to  peaceable  entry  by  others.  Miller  v, 
Chrisman,  (1903)  140  Cal.  440,  73  Pac.  1083, 
74  Pac.  444;  McLemore  v.  Express  Oil  Co., 
(1910)   158  Cal.  559,  112  Pac.  59. 

A  location  of  an  oil  claim,  embracing  160 
acres  of  land  made  by  an  association  of  per- 
sons, is  but  a  single  location  covering  160 
acres,  and  not  eight  locations  each  covering 
twenty  acres,  and  therefore  a  single  discovery 
of  oil  is  sufficient  to  support  it.  Miller  v, 
Chrisman,  (1903)  140  Cal.  440,  73  Pac.  1083, 
74  Pac.  444. 

Time  of  discovery  with  reference  to  loca- 
tion of  claim.  —  It  is  not  essential  to  the  va- 
lidity of  an  oil  or  mineral  claim  that  the  dis- 
covery of  oil  or  mineral  within  its  limits 
shairhave  preceded  or  shall  coexist  with  the 
posting  of  the  notice  and  the  demarkation 
of  the  boundaries,  but  the  discovery  may  be 
made  subsequently,  and  when  made  operates 
to  perfect  the  location  against  the  world,  save 
those  whose  bona  fide  rights  have  intervened, 
^filler  V.  Chrisman,  (1903)  140  Cal.  440,  73 
Pac.  1083,  74  Pac.  444. 

Conveyance  of  location.  —  Where  a  location 
of  an  oil  claim  was  made  by  an  association 
of  persons,  the  associates  acquired  a  right  to 
the  claim  before  the  location  was  perfected, 
which  they  could  convey.  Miller  v.  Chrisman, 
(1903)  140  Cal.  440,  73  Pac.  1083,  74  Pac. 
444,  affirmed  (1905)  197  U.  S.  313,  26  S.  Ct. 
468,  49  U.  a  (L.  ed.)  770. 

A  fraudulent  and  clandestine  entry  on  the 
oil  claim  of  another  with  knowledge  of  the 


latter's  occupancy  of  the  territory  cannot  be 
made  the  basis  of  any  right.  Miller  v.  Chris- 
man, (1903)  140  Cal.  440,  73  Pac.  1083,  74 
Pac.  444,  affirmed  (1906)  197  U.  S.  313,  25 
S.  Ct.  468,  49  U.  S.  (L.  ed.)  770. 

Abandonment  of  location.  —  Where  a  loca- 
tion of  an  oil  claim  was  invalid,  the  abandon- 
ment and  relinquishment  thereof  by  the 
grantee  of  the  locator  did  not  invalidate  a 
location  subsequently  made  by  the  grantee. 
Miller  v.  Chrisman,  (1903)  140  Cal.  440,  73 
Pae.  1083,  74  Pac.  444,  affirmed  (1905)  197 
U.  S.  313,  25  S.  Ct.  468,  49  U.  S.  (L.  ed.) 
770. 

Asphaltum  in  lodes  or  veins  in  rock  in  place 
may  not  be  secured  under  this  Act  regarding 
the  entry  of  lands  containing  petroleum  or 
other  mineral  oils.  Webb  v.  American  As- 
phaltum  Min.  Co.,  (C.  C.  A.  1907)  167  Fed. 
203,  wherein  the  court  said:  ''The  Act  of 
1897  was  not  enacted  for  scientists  or  for 
those  specially  learned  in  the  composition  and 
analysis  of  geological  formations  alone  or 
chiefly,  but  for  citizens  of  common  intelli- 
gence and  learning  who  might  desire  to  buy 
valuable  deposits  upon  the  lands  of  the  United 
States;  and  to  them  the  significance  of  these 
words,  'other  mineral  oils,'  in  this  law,  fol- 
lowing, aa  they  do,  the  word  'petroleum,' 
which  describes  a  liquid,  is  liquid  or  semi* 
liquid  mineral  oils,  and  it  does  not  include 
gilsonite  or  the  hard  forms  of  asphaltum. 
The  sense  in  which  the  reader  of  ordinary 
knowledge  and  intelligence  would  take  these 
words,  the  obvious  common  meaning  of  them, 
should  be  preferred  to  the  recondite  significa- 
tion which  would  include  the  solid  forms  of 
asphaltum,  and  for  this  reason  the  Act  of 
1897  did  not  authorise  the  entry  of  lands 
which  contain  these  deposits,  hy  means  of 
placer  ckiimsw' 


ft 


1496 


?•!.  %  p.  4d,  ^Mc.  ^84. 


MINES,  AND  MINING. 


tol.  V,  p.  66,  iM.  tt4ft. 


to  government  land,  and  hence  is  not  dis- 
qualified thereby  from  locatinff  a  mining 
claim  under  R.  S.  2207,  6  Fed.  Stat.  Annof. 
219,  providing  for  such  location.  Hand  i?. 
Cook,  (1907)  29  Nev.  518,  92  Pac.  3. 


Determination  of  seniority.  —  In  respect  of 
conflicting  minins  claims,  seniority  is  deter- 
mined by  the  order  in  which  they  were  lo< 
cated,  whether  they  have  been  patented  or 
remain  impatented,.  U.  S.  Mining  Co.  v. 
Lawson,  (1904)  134  Fed.  769,  67  C.  C.  A. 
687,  anirmed  (1907)  207  U.  S.  1,  28  S.  Ct.  16, 
52  U.  S.  (L.  ed.)  65. 


viding  for  the  payment  of  all  ''actual  dam- 
ages or  injury  done  to  the  owner  of  the 
claims  crossed"  by  such  tunnel.  Baillie  t\ 
Larson,  (1905)   138  Fed.  177. 


Vol.  V,  p.  49,  sec.  2334. 

A  gOTeniment  mineral  surveyor  appointed 
under  this  section  is  not  an  officer,  clerk,  or 
employee  in  the  General  Land  Office,  within 
Rev.  Stat.  sec.  452,  6  Fed.  Stat.  Annot.  212, 
prohibiting  such  persons  from  obtaining  title 

Vol.  V,  p.  50,  sec.  2336. 

Integral  character  of  vein.  —  Where  two  or 
more  mining  claims  lon^tudinally  bisect  or 
divide  the  apex  of  a  vein,  the  senior  claim 
takes  the  entire  width  of  the  vein  on  its  dip, 
if  it  is  in  other  respects  so  located  as  to  give 
a  right  to  pursue  the  vein  downwards  outside 
of  the  side  lines.  U.  S.  Mining  Co.  v.  Law- 
son,  (1904)  134  Fed.  769,  67  C.  C.  A.  687, 
affirmed  ( 1907 )  207  U.  S.  1,  28  S.  Ct.  15,  52 
U.  S.  (L.  ed.)  65. 

Vol.  V,  p.  52,  sec.  2338. 

Timnel  rights.  —  Under  this  section  a  state 
is  authorized  to  pass  an  act  granting  to  an 
owner  of  ground,  with  a  mining  tunnel  lo- 
cated thereon,  the  right  to  run  the  same 
through  the  claims  of  other  parties,  and  pro- 

Vol.  V,  p.  55,  sec.  2347. 

An  Attempt  to  acquire  land.  —  Of  similar 
effect  to  the  original  note  and  following  the 
case  there  cited,  see  U.  S.  v,  Portland  Coal, 
etc.,  Co.,  (1908)   173  Fed.  566. 

Bona  fide  purchasers.  —  In  U.  S.  v.  Allen, 
(1910)  180  Fed.  855,  it  appeared  that  a  cor- 
poration was  formed  to  take  over  two  patented 
coal  land  claims,  the  patents  being  in  fact 
voidable,  having  been  illegally  obtained,  one 
of  the  incorporators  being  father  of  the  patent 
holder,  and  he  and  another  incorporator  hav- 
ing been  parties  to  the  transaction  whereby 
the  patents  were  obtained.  The  holder  of  the 
patent  subscribed  for  all  but  four  shares  of 
the  capital  stock  and  sold  to  the  corporation 
the  two  claims  in  pajrment  of  her  subscrip- 
tion. Upon  issuance  to  her  of  the  shares  she 
immediately  transferred  part  of  them  to  the 
treasurer  of  the  company  to  be  sold  for  the 
company's  use.  She  was  made  secretary  of 
the  corporation,  and  her  father  manager,  and 
they  continued  to  hold  those  offices  until  the 
time  of  the  suit,  covering  a  period  of  five 
years.  It  was  held  that  the  corporation  was 
not  a  bona  fide  purchaser  for  value  without 
notice,  precluding  the  government  from  pro- 
ceeding to  cancel  the  patents,  as  one  holding 
a  voidable  patent  to  public  lands  cannot  pro- 
tect himself  against  the  process  of  the  govern- 
ment by  forming  a  corporation  in  which  he  is 
the  dominant  factor  and  conveying  to  it  the 
premises  which  he  has  acquired  in  violation 
of  law. 

Combination  to  proeure  title  la  behalf  of  a 

Vol.  V,  p.  55,  sec.  2348. 

Sight  to  coal  incidentally  removed  in  course  tion  who,  in  response  to  the  government's  in- 
of  lawful  development  work.  —  Under  sections  vitation,  enters  upon  public  lands  in  search 
2347-2352,  a  qualified  individual  or  associa-       of  coal  deposits,  and  expends  time,  labor,  and 

1497 


single  asaociation  in  ezoeas  of  amount  al- 
lowed.—  Where  two  persons  were  engaged  in 
an  unlawful  combination  to  procure  title  in 
behalf  of  a  single  association  to  an  area  of 
coal  lands  in  excess  of  the  limits  prescribed 
by  law,  that  only  two  claims  aggregating  320 
acres  allowed  by  this  section  were  actually 
patented  to  them,  would  not  make  the  patents 
valid;  the  unlawful  combination  making  th>? 
proceeding  illegal  from  the  beginning.  U.  S. 
r.  Allen,  (1910)  180  Fed.  855. 

Evidence,  —  In  U.  S.  r.  Allen,  (1910)  180 
Fed.  855,  the  evidence  was  held  to  show  that 
two  patents  of  public  coal  lands  running  to 
two  persons  were  acquired  as  part  of  a  gen- 
eral plan  for  procuring  title  in  behalf  of  a 
single  association  to  an  area  of  coal  lands  in 
excess  of  the  limits  prescribed  by  law. 

Sale  of  entry.  —  Under  this  and  the  follow- 
ing sections  authorizing  individuals  to  enter 
160  acres  of  vacant  public  coal  lands,  and 
associations  to  enter  320  acres,  and  prohibit- 
ing more  than  one  entry  by  esch  person  or 
association,  one  who  has  perfected  an  entry 
can  sell  or  dispose  of  it  as  he  pleases,  and  an 
individual  or  corporation  can  purchase  as 
many  entries  made  by  others  as  he  or  it 
pleases,  regardless  of  the  entryman's  intent 
to  sell  at  the  time  of  entry.  Ireland  r. 
Henkle,   (1910)   179  Fed.  993. 

This  section  was  cited  in  Pereles  f.  Weil, 
(1907)  157  Fed.  419;  Leonard  v,  Lennox,  (C. 
C.  A.  1910)  181  Fed.  760;  U.  8.  t?.  Doughten, 
(1911)    186  Fed.  227. 


Vol.  Y,  p.  (6,  IOC.  2849. 


MINERAL  LANDS,  ETC. 


Vol.  y,  p.  6S,  Ofo.  1^ 


means  in  an  honest  effort  to  open  and  de- 
velop such  deposits  when  found,  intending  to 
purchase  the  lands  according  to  the  statute 
if  the  coal  proves  to  be  such  as  to  give  char- 
acter and  value  to  them,  is  not  a  trespasser, 
but  is   in  the  exercise   of   a  privilege  con- 


ferred by  law,  and  is  entitled  to  such  coal 
as  is  extracted  and  removed  aa  an  incident 
only  to  the  reasonable  prosecution  of  that 
work.  Ghost  t\  U.  S.,  (1909)  168  Fed.  841, 
94  C.  C.  A.  253. 


Vol.  V,  p.  56,  sec.  2349. 

This  section  was  cited  in  U.  S.  r.  Doughten«  (1011)  186  Fed.  226. 


Vol.  V,  p.  56,  sec.  2350. 

Entry  for  disqualified  principal.  —  The  pro- 
hibition against  more  than  one  entry  of  coal 
lands  by  the  same  person,  which  is  made  by 
this  section,  prohibits  a  qualified  person  from 
entering  such  lands  apparently  for  himself, 
but  in  fact  as  the  agent  for  a  {)erson  who  is 
himself   disqualified  because  he  has   already 


purchased  the  full  quantity  permitted  by  faw. 
U.  S.  V,  Keitel,  (1908)  211  U.  S.  370,  29  S. 
Ct.  123,  53  U.  S.  (L.  ed.)  230;  U.  S.  v.  For- 
rester, (1908)  211  U.  S.  399,  29  S.  Ct.  132,  53 
U.  S.   (L.  ed.)   245. 

This  section  was  cited  in  U.  S.  a.  Dou^^ten, 
(1911)  186  Fed.  226. 


Vol.  V,  p.  57.     [Coa?  lani  laws  extended  to  Alaska.'] 

This  section  was  cited  in  U.  S.  t*.  Doughten,  (1911)  186  Fed.  226;  U.  S.  v.  Munday,  (1911) 
186  Fed.  375. 


Vol.  V,  p.  58,  sec.  6. 

Duty  of  mine  owner.  —  This  section  is  sufii- 
ciently  complied  with  where  air  is  forced 
through  to  certain  working  places  in  a  mine 
and  the  places  not  fit  for  working  places  on 
account  of  the  accumulation  of  gas  are  prop- 
erly dead-lined,  signals  being  there  placed 
warning  employees  not  to  enter  such  places. 
Central  Coal,  etc.,  Co.  v.  Gregory,  (1906)  78 
Ark.  43,  93  S.  W.  56. 

Negligence  of  fellow  servants.  —  In  an  ac- 
tion by  a  servant,  under  this  Act  requiring 
working  places  in  coal  mines  to  be  properly 
ventilated,  for  injuries  received  as  a  result 
of  an  explosion  of  gas  in  a  coal  mine,  evi- 


dence that  the  defendant  had  forced  air 
through  to  the  working  places  in  the  mine, 
dead-lining  such  places  as  were  not  safe,  and 
that,  with  knowledge  of  such  danger  signals, 
and  of  the  defendant's  rules  forbidding  em- 
ployees to  cross  such  dead  lines,  certiun  of 
defendant's  employees  did  cross  the  lines  with 
open  lamps,  thereby  igniting  the  gas,  which 
exploded,  was  held  to  show  that  the  injury 
was  caused  solely  by  the  negligence  of  plain- 
tiiTs  fellow  servants.  Central  Coal,  etc.,  Co. 
r.  Gregory,  (1906)  78  Ark.  43,  93  S.  W. 
56. 


Vol.  V,  p.  61,  sec.  1. 

Construction  of  statute.  —  AVhile  the  pur- 
pose of  this  Act  was  to  prevent  injuries  from 
the  discharge  of  debris  fmm  hydraulic  mines, 
it  was  not  intended  to  exonerate  the  miner 
from  liability  therefor,  nor  to  limit  the  pow- 
ers of  the   state   courts  to   protect   private 


property  from  threatened  injury,  and  to  re- 
dress inflicted  injury  thereto  from  the  opera- 
tion of  hydraulic  mines,  though  carried  on 
under  a  permit  and  in  strict  compliance  with 
the  plans  of  the  commission.  Sutter  County 
V.  Nicols,  (1908)  152  Cal.  688,  93  Pac.  872. 


Vol.  V,  p.  63,  sec.  12. 

PnXjpose  of  notice.  —  The  provisions  of  this 
Act  directing  notice  to  be  given  and  authoriz- 
ing a  hearing  at  which  all  persons  interested 
may  appear  were  not  intended  to  conclude  and 
estop  the  owners  of  lands  below  with  respect 
to    subsequent    injuries   that  might   be    in- 


flicted, but  were  designed  to  enable  the  con;- 
mission  in  reaching  its  decision  to  obtain  nil 
aid  which  it  could  derive  from  the  suggestions 
of  all  interested  persons.  Sutter  County  r. 
Nicols,   (1908)   152  Cal.  688,  93  Pac.  872. 
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Vol.  V,  p.  70,  sec.  995. 

For  casQa  citins  ibis  sectioo  seo  IT.  8.  r. 
Mason,  (1910)  218  U.  S.  617,  31  S.  Ct.  28,  54 
U.  S.  (L.  ed.)  1133;  Michigan  Cent.  R.  Co. 
r.  Hareha,  (1904)  134  Fed.  217,  67  C.  C.  A. 
145;  Butte,  etc.,  Consol.  Min.  Co.  v.  Montana 


Ore  Purchasing  Co.,  (1907)  158  Fed.  131;  l\ 
S.  r.  Abeel,  (1909)  174  Fed.  12,  98  C.  C.  A. 
50;  Edwards  v.  Bay  SUte  Gas  Co.,  (1910) 
177  Fed.  673. 


Vol.  V,  p.  71,  sec.  996. 

Amendinent  unconstitutional.  —  This  sec- 
tion in  so  far  as  it  required  money  deposited 
in  a  federal  court  unclaimed  for  ten  years  to 
be  turned  over  to  the  United  States,  was  un- 
constitutional, as  depriving  the  o^Tiers  there- 
of of  their  property  without  due  process  of 
law.  American  L.  &  T.  Co.  v.  Grand  Rivera 
O).,  (1908)  159  Fed.  775,  wherein  the  court 
said :  "  We  need  not  contend,  in  respect  to 
property  of  which  there  is  no  individual  own- 
ership ascertainable,  that  the  powers  of  the 
appropriate  government  may  not  be  exerted 
to  forfeit  or  escheat  it,  but  if  a  government 
inherently  possesses  such  a  right  and  might  en- 
force it  by  due  proceedings,  the  proposition 
here  is  to  enforce  or  assert  the  right  by  mere 
legislative  enactment  without  any  proceeding 
whatever,  either  by  a  court  or  by  a  duly  au- 
thorized public  officer.  In  many  of  the  states, 
and  in  all  other  countries  where  the  common 
law  has  prevailed,  so  far  as  we  can  ascertain, 
there  must  be  a  proceeding  instituted  — 
formerly  a  writ  of  escheat  or  inquest  of  office 
—  in  which  either  actual  or  constructive  no- 
tice is  given  to  all  persons  in  interest  before 
a  judgment  declaring  the  property  to  have 
been  forfeited  or  to  have  escheated  can  be  en- 
tered by  a  court.  Here  Congress  has  under- 
taken to  take  the  power  of  adjudication  or 
ascertainment  from  the  courts  in  whose  hands 
the  property  is,  and  to'  whose  credit  it  had 
been  placed  in  a  depository,  and  itself  to  exer- 
cise that  power,  making  indeed  not  the 
*  court  *  but  the  *  judge  *  the  person  to  exe- 
cute its  decree,  ip^o  facto  the  lapse  of  a  cer- 
tain length  of  time,  all  without  requiring 
notice  to  anybody  (not  even  the  parties  to 
the  suit)  and  without  any  power  in  the  court 
to  exercise  any  discretion  even  though  the  liti- 
gation might  still  be  in  progress.  ...  It  will 
also  be  remembered  that  the  Constitution  of 
the  United  States,  which  definitely  fixes  the 


rights  surrendered  by  the  states  to  the  na- 
tion, makes  no  provision  for  escheats,  and 
though  article  3,  section  3,  gives  Congress  the 
power  to  declare  the  punishment  of  treason, 
yet,  even  as  to  treason,  it  provides  that 
no  forfeiture  of  property  shall  be  for  more 
than  *the  life  of  the  person  attainted.'  Sec- 
tion 996,  Rev.  Stat.,  proposes  much  more,  and 
that  not  for  the  high  crime  of  treason,  but 
for  mere  neglect  or  omission  to  claim  what  is 
one's  own.  Furthermore,  esclieats  are  always 
bottomed  upon  tlie  fundamental  proposition 
that  an  owner  of  property  has  died  entirely 
without  heirs.  If  any  heirs  are  found  the 
escheat  always  fails.  Section  996  does  not 
proceed  upon  any  notion  that  there  are  no 
heirs,  nor  does  it  make  any  provision  for  as- 
certaining the  facts  in  the  premises,  but  goes 
altogetlier  upon  a  mere  failure  for  ten  years 
to  withdraw  money  from  the  court's  registry, 
thus  entirely  ignoring  the  prime  factor  in 
escheats,  namely,  failure  of  heirs,  and  arbi- 
trarily forfeits  the  money  to  the  government. 
All  that  is  necessary  is  the  lapse  of  ten  years. 
Now,  there  is  nothing  magical  in  the  period 
of  ten  years  fixed  in  the  statute.  If  that 
period  may  be  fixed  so  may  one  of  five  years, 
or  of  one  year,  or  one  month,  and  Congress 
might  as  well  assume  the  judicial  function 
and  once  for  all  direct  the  court  or  the  judge 
thereof  to  make  any  other  order  in  a  case; 
as  one  requiring  money,  under  the  control  of 
the  court,  but  payable  ultimately  to  the  per- 
sons entitled,  to  be  paid  over  to  the  United 
States  although  the  United  States  is  not  a 
party  to  the  litigation,  and  shows  no  right  to 
the  money  unless  the  statute  ex  propria  vigore 
confers  it." 

For  other  cases  citing  this  section  see  U.  S. 
r.  Mason,  (1910)  218  U.  S.  517,  31  S.  Ct.  28, 
54  U.  S.  (L.  ed.)  1133;  U.  S.  V.  Abeel,  (1909) 
174  Fed.  12,  98  C.  C,  A.  50. 
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Vol.  V,  p.  79,  sec.  5133. 

state  control  and  regulation. — To  the  same 
effect  as  the  original  note,  Larabee  v,  Dolley, 
(1909)  176  Fed.  365;  Elizabeth  First  Nat. 
Bank  v.  Com.,  (1911)  143  Ky.  816,  137  S.  W. 
518;  Farmers*  Deposit  Nat.  Bank  r.  Western 
Pennsylvania  Fuel  Ck>.,  (1906)  215  Pa.  St. 
115,  64  Atl.  374;  Green  v.  Bennett,  (Tex. 
1908)  110  S.  W.  108;  State  r.  Clement  Nat. 
Bank,  (Vt.  1911)  78  Atl.  944. 

The  rule  that  a  state  can  exercise  no  con- 
trol over  a  national  bank,  or  in  any  manner 
affect  its  operation  except  as  Congress  may 
permit,  excepts  the  bank  only  from  such  legis- 
lation as  tends  to  impair  its  utility  as  an  in- 
strumentality   of    the    federal    government. 

Vol.  V,  p.  81,  sec.  5134. 

Seaidence.  —  Under  this  section  it  was  held 
that  a  national  bank,  the  articles  of  which 
fixed  its  principal  place  of  business  at  John- 
son City,  Tenn.,  should  be  regarded  as  a  resi- 
dent of  that  state,  within  the  Tennessee  stat- 


State  r.  Clement  Nat.  Bank,   (Vt.  1911)   78 
Ail.  944. 

In  Merchants'  Nat.  Bank  t?.  Ford,  (1907) 
124  Ky.  403,  99  S.  W.  260,  it  was  held  that  a 
state  statute  placing  notes  payable  and  ne- 
gotiable at  banks  organized  in  Uie  state  under 
the  state  or  federal  laws,  and  indorsed  to,  or 
discounted  by,  any  such  bank,  on  the  same 
footing  as  foreign  bills  of  exchange,  violates 
no  rights  secur^  to  national  banks  by  Acta 
of  Congress,  such  banks  being  subject  to  the 
control  of  the  state  in  which  they  are  sit- 
uated, as  regards  the  construction  of  con- 
tracts, the  transfer  of  property,  or  creation 
of  debts  and  liability  to  suit. 


ute  (Acts  Tenn.  1877,  p.  45,  ch.  31,  sec  5), 
giving  to  resident  creditors  of  an  insolvent 
forei<m  corporation  priority  in  the  payment 
of  debts  over  all  other  creditors.  In  re  Stand- 
ard Oak  Veneer  Co.,  (1909)  173  Fed.  106. 


Vol.  V,  p.  82,  sec.  5136. 

NOTES  ON  SECTION  6136. 
I.  In  Gbnebal,  1500. 

II.  AUTHOBITY  OF   OfFICEBS,    1600. 

III.  Banking  Powesb,  1601. 

I.  In  General. 

Nature  of  deposits.  —  The  deposits  of  a  na- 
tional bank  constitute  loans  to  it  and  confer 
on  the  depositor  a  mere  chose  in  action. 
State  r.  Clement  Nat.  Bank,  (Vt.  1911)  78 
Atl.  944. 

By-laws.  —  A  by-law  of  a  national  bank 
necessitating  the  production  of  an  old  certifi- 
cate of  stock  b<>fore  the  issuance  of  a  new 
certificate  to  take  its  place  will  not  impair 
tlie  authority  of  the  court  to  order  the  bank 
to  issue  a  new  certificate  of  stock  where  the 
one  in  possession  of  the  old  certificate  after 
service  of  constructive  process  fails  to  ap- 
pear. Letcher  v.  German  Nat.  Bank,  (1909) 
134  Ky.  24,  119  S.  W.  236. 

Other  officers. —  A  "solicitor  of  business" 
U  not  within  the  phrase  "  and  other  officers," 
in  the  fifth  clause  of  this  section,  giving  a 
national  bank  power  to  appoint  a  president, 
vice-president,  cashier,  and  other  officers,  and 
dismiss  such  officers  at  pleasure;  but  under 
clauses  3  and  7  of  said  section,  empowering 
such  a  bank  to  make  contracts  and  to  exer- 
cise, by  duly  authorized  officers  or  agents,  all 
such  incidental  powers  as  shall  be  necessary 


to  carry  on  the  banking  business,  it  may  em- 
ploy a  solicitor  of  business  for  a  year.  Case 
r.  Brooklyn  First  Nat.  Bank,  (1908)  69  Misc. 
269,  109  N.  Y.  S.  1119. 

II.  AUTHOBITT  OF  OFFICERS. 

In  general.  —  A  national  bank  has  power 
under  the  banking  laws  of  the  United  States 
to  intrust  to  its  agents  such  authority  as  is 
required  to  meet  the  legitimate  demands  of 
its  authorized  business  and  to  conduct  its 
affairs  within  the  scope  of  its  charter.  Bicker 
Nat.  Bank  v.  Stone,  (1908)  21  Okla.  833,  97 
Pac.  677. 

Borrowing  money.  —  The  executive  officers 
of  a  national  bank  may  legitimately  borrow 
money  for  the  bank's  use,  in  the  usual  course 
of  business,  without  special  authority  from 
their  board  of  directors.  Cherry  r.  Kansas 
City  Nat.  Bank,  (1906)  144  Fed.  687,  76  C. 
C.  A.  348. 

President.  —  Where  the  president  of  a  bank 
certified  a  noncommercial  instrument  for  the 
accommodation  of  the  drawers  solely  in  his 
official  capacity  and  ultra  vires  the  bank's 
powers,  he  was  not  individually  liable  on  such 
certificate.  Fidelity,  etc.,  Co.  v.  National 
Bank  of  Commerce,  (1908)  48  Tex.  Civ.  App. 
301,  106  S.  W.  782. 

Under  this  Act,  which  authorises  banks  to 
elect  boards  of  directors  to  which  are  oom- 
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mitted  the  management  and  control  of  the 
bank,  and  which  are  empowered  to  select  one 
of  their  number  as  president,  in  the  absence 
of  any  by-law  or  any  other  fact  extending  the 
authority  of  the  president  elected  by  the  di- 
rectors, a  statement  by  him  that  a  note  which 
was  in  fact  a  forgery  was  properly  signed  by 
the  purported  signer  is  without  authority 
from  the  bank  and  not  binding  upon  it.  Com- 
mercial Nat.  Bank  v.  Cuero  First  Nat.  Bank, 
(1904)  97  Tex.  536,  80  S.  W.  601,  rever9ing 
(1903)  77  S.  W.  239. 

In  absence  of  evidence  that  the  president 
and  cashier  of  a  national  bank  were  the 
agents  of  a  depositor  in  transferring  to  their 
account  money  of  the  depositor,  which  they 
agreed  to  loan  on  real  estate  security,  and 
that  the  depositor  knew  at  any  time  that 
they  were  actins;  for  her  in  that  capacity,  it 
was  held  that  the  bank  and  its  receiver  were 
liable  to  the  depositor  for  her  funds  so  trans- 
ferred, though  it  could  not  lend  money  on 
such  security.  Short  v,  Butler,  (1909)  136 
Mo.  App.  356,  117  S.  W.  114. 

Vice-president.  —  In  an  action  on  a  note 
representing  a  loan  made  by  plaintiff  na- 
tional bank  to  the  defendant,  where  it  ap- 
peared that  the  negotiations  for  the  loan 
were  carried  on  by  one  M.,  plaintiff's  vice- 
president,  and  that  as  a  result  of  such  nego- 
tiations the  loan  was  made  to  defendant,  M. 
was  an  agent  of  the  bank,  and  evidence  as  to 
what  officers  regularly  had  authority  to  make 
loans  was  immaterial.  National  Bank  of 
North  America  v.  Thomas,  (1910)  30  R.  I. 
294,  74  Atl.  1092. 

Cashier.  —  The  cashier  of  a  national  bank, 
who  is  its  active  executive  officer  and  is  in- 
trusted with  the  duty  of  selling  lands  ac- 
quired by  the  bank  in  satisfaction  of  debts, 
and  who  has  authority  to  employ  a  broker  to 
sell  such  lands,  acts  within  the  scope  of  his 
authority  in  designating  to  the  broker  the 
lands  to  be  offered  for  sale,  and  a  mistake  in 
such  designation  is  likewise  within  the  scope 
of  his  authority,  and  is  in  effect  the  act  of 
the  bank,  for  which  it  is  responsible.  Arnold 
r.  National  Bank,  (1905)  126  Wis.  362,  105 
N.  W.  828. 

In  contemplation  of  law,  the  leasing  of 
property  belonging  to  a  national  bai&ing 
association  is  not  within  the  ordinary  powers 
and  duties  of  the  cashier  of  the  bank.  Spong- 
berg  V.  Montpelier  First  Nat.  Bank,  (1910) 
18  Idaho  524,  110  Pac.  716. 

Discount  clerk.  —  In  Slade  v,  Bennett, 
(1909)  133  App.  Div.  666,  118  N.  Y.  S.  278, 
it  was  held  that  the  discount  clerk  of  a  na- 
tional bank  had  no  authority  by  virtue  of  his 
office  or  his  agency  resulting  from  the  as- 
signment to  him  of  a  bond  and  mortgage  for 
the  use  of  the  bank  to  secure  a  debt  due  to 
the  bank  to  bind  the  bank  by  a  stipulation  in 
a  suit  to  which  it  was  not  a  party,  to  the 
effect  that  he  was  the  holder  and  owner  of  the 
bond  and  mortgage,  where  he  had  executed  an 
unrecorded  assignment  thereof  to  the  bank. 

ITT.  Banking  Powvbs. 

Ultra  Tires  acts.  —  To  the  same  effect  as 
the  original  note.  The  Seattle,  (C.  C.  A. 
1909)  170  Fed,  284;  Independence  First  Nat. 


Bank  v,  Shewalter,  (1911)  153  Mo.  App.  635, 
134  S.  W.  42. 

Right  of  hank  to  plead  ultra  vires  acts  as 
defense. —  In  an  action  against  a  national 
bank  for  breach  of  contract,  a,  plea  that  de- 
fendant was  a  national  bank,  and  had  no  au- 
thority to  carry  out  the  contract  on  its  part, 
was  good.  Metropolitan  Stock  Exch.  v,  Lyn- 
donville  Nat.  Bank,  (1904)  76  Vt.  303,  57 
Atl.  101. 

The  want  of  authority  of  a  national  bank 
to  become  the  absolute  owner,  in  satisfaction 
of  a  debt,  of  shares  represented  by  transfer- 
able certificates  in  a  partnership  formed  to 
purchase,  improve,  divide  into  lots,  and  sell 
a  leasehold,  is  a  valid  defense  to  an  action 
against  it  founded  upon  its  liability  for  the 
partnership  debts.  Merchants'  Nat.  Bank  v, 
Wehrmann,  (1906)  202  U.  S.  295,  26  S.  Ct 
613,  50  U.  S.  (L.  ed.)  1036. 

Where  the  president  and  cashier  of  a  bank 
had  no  authority  to  certify  a  noncommercial 
instrument  by  which  the  drawers  sought  to 
indemnify  their  surety  on  a  building  contract- 
or's bond  for  any  liability  the  surety  might 
sustain  by  virtue  of  such  bond,  it  was  held 
that  the  bank  was^  not  estopped  to  plead  that 
the  certification  of  such  instrument  was  ultra 
vires  and  void.  Fidelity,  etc.,  Co.  v.  National 
Bank  of  Commerce,  (1908)  48  Tex.  Civ.  App. 
301,  106  S.  W.  782. 

Accounting  for  benefits  received.  —  A  na- 
tional bank,  havins  lawfully  received  prop- 
erty, must  account  for  it  or  its  proceeds,  not- 
withstanding some  ultra  vires  agreement  con- 
nected with  the  transaction ;  and  it  cannot  es- 
cape liability  to  a  depositor  for  money  which 
he  placed  in  its  hands  by  pleading  that  it 
made  with  him  an  ultra  vires  agreement  to 
pay  out  the  money  to  some  third  person  on 
deposit  of  collaterals  for  his  benefit,  when  the 
evidence  shows  it  paid  out  the  money  without 
taking  the  collaterals  agreed  on.  '  Decatur 
First  Nat.  Bank  v.  Henry,  (1906)  159  Ala. 
367,  49  So.  97. 

A  national  bank  which,  in  pursuance  of  a 
previous  agreement  with  its  debtor  that  he 
will  devote  to  the  discharge  of  his  indebted- 
ness a  part  of  the  proceeds  of  a  loan  to  be 
obtained  by  him  from  another  bank,  requests 
the  making  of  such  loon,  and  guarantees  its 
payment  at  maturity,  must  account  to  the 
lending  bank  for  the  sum  which  it  receives 
for  its  own  use  in  the  execution  of  the  agree- 
ment, even  though  such  ^aranty  is  beyond 
its  powers  under  the  national  banking  stat- 
utes. Citizens'  Cent.  N-at.  Bank  v.  Appleton, 
(1910)  216  U.  S.  196,  30  S.  Ct.  364,  54  U.  S. 
(L.  ed.)  443,  affirming  (1908)  190  N.  Y.  417, 
83  N.  E.  470. 

Action  to  rescind  a  contract.  —  In  an  ac- 
tion to  rescind  for  fraud  a  contract  as  a  part 
of  which  a  national  bank  agreed  to  discount 
notes  and  renew  them  from  time  to  time  until 
they  were  discharged  as  provided,  it  was  held 
to  be  immaterial  whether  the  agreement  by 
the  bank  was  beyond  its  powers  under  the  fed- 
eral statutes ;  the  action  being  not  to  enforce, 
but  to  rescind,  the  contract.  Baker  v.  Berry 
Hill  Mineral  Springs  Co.,  (1909)  109  Va.  776. 
65  S.  E.  656. 

Estoppel.  —  An  act  of  a  national  bank,  void 
because  ultra  vires,  cannot  be  made  good  by 
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estoppel.     Merchants'  Bank  r.  Baird,  (C.  C. 
A.  1908)  160  Fed.  642. 

Collection  and  security  of  debts.  —  A  na- 
tional bank  may  not  become  the  absolute 
owner,  in  satisfaction  of  a  debt,  of  shares 
represented  by  transferable  certificates  in  a 
partnership  formed  to  purchase,  improve,  di- 
vide into  lots,  and  sell  a  leasehold.  Mer- 
chants' Nat.  Bank  r.  Wehrmann,  (1906)  202 
U.  S.  295,  26  S.  Ct.  613,  50  U.  S.  (L.  ed.) 
1036. 

A  national  bank,  which,  in  the  usual  course 
of  its  business,  has  become  the  owner  of  notes 
secured  by  mortgage,  may  lawfully  agree  with 
others  holding  conflicting  mortgages  on  the 
same  property,  to  represent  all  in  an  action, 
to  enforce  the  security,  their  respective  rights 
in  the  proceeds  to  be  subsequently  determined, 
where  such  action  was  deemed  best  for  its 
own  interests,  and,  when  vested  with  title  to 
the  other  mortgages  by  proper  assignments, 
its  right  to  maintain  the  suit  cannot  be  ques- 
tioned by  the  defendant  on  the  ground  that 
its  agreement  was  ultra  vires.  Morris  r. 
Springfield  Third  Nat.  Bank,  (1905)  142  Fed. 
25,  73  CCA.  211. 

Borrowing  money.  —  The  notes  of  a  na- 
tional bank,  given  when  embarrassed  by  press- 
ing demands,  in  part  consideration  of  the  as- 
sumption by  the  payee  of  all  its  outstanding 
obligations,  secured  by  a  pledge  of  all  its 
assets  remaining  after  turning  over  cash  and 
such  bills  receivable  as  the  payee  would  ac- 
cept at  par,  are  its  valid  obligations,  which 
can  be  enforced  against  its  stockholders  after 
voluntary  liquidation.  Wyman  v.  Wallace, 
(1908)  201  U.  S.  230,  26  S.  Ct.  495,  60  U.  S. 
(L.  ed.)  738,  affirming  (1904)  135  Fed.  286, 
68  C  C  A.  40;  Frenzer  r.  Wallace,  (1906) 
201  U.  S.  244,  26  S.  Ct.  498,  60  U.  S.  (L.  ed.) 
742. 

Loan  of  credit.  —  A  national  bank  has  no 
power  or  authority  to  become  a  mere  accom- 
modation indorser  or  guarantor  of  the  pay- 
ment of  a  debt  of  another,  without  benefit  to 
the  bank.  Barnwell  Bank  v.  Philadelphia 
Sixth  Nat.  Bank,  (1905)  28  Pa.  Super.  Ct. 
413;  Fidelity,  etc.,  Co.  r.  National  Bank  of 
Commerce,  (1908)  48  Tex.  Civ.  App.  301,  106 
S.  W.  782. 

Agreement  to  pay  draft.  —  To  the  same 
efTect  as  the  first  paragraph  of  the  original 
note.  National  Bank  v.  Philadelphia  Sixth 
Nat.  Bank,  (19t)5)  212  Pa.  St.  238,  61  Atl. 
889;  Barnwell  Bank  v.  Philadelphia  Sixth 
Nat.  Bank.  (1905)  28  Pa.  Super.  Ct.  413. 

Contra,  —  It  is  not  ultra  vires  for  a  na- 
tional bank  to  promise  to  honor  a  draft  upon 
a  patron.  Farmers',  etc.,  Nat.  Bank  v.  Illi- 
nois Nat.  Bank,  (1908)  146  111.  App.  136. 

Guaranty  of  paper.  —  While  a  national 
hank  in  negotiating  its  paper  can  bind  itself 
for  the  payment  thereof  by  its  indorsement 
thereon,  it  cannot  guarantee  payment  of 
paper  of  others  or  become  surety  thereon, 
solely  for  such  other's  benefit.  Tallapoosa 
First  Nat.  Bank  i\  Monroe,  (1911)  135  Oa. 
614,  69  S.  E.  1123;  Appleton  t\  Citizens' 
Cent.  Nat.  Bank,  (1906)  116  App.  Div.  404, 
101  N.  Y.  S.  1027;  Fidelity,  etc.,  Co.  r.  Na- 
tional Bank  of  Commerce,  (1908)  48  Tex. 
Civ,  App.  301,  100  S.  W.  782. 


Where  a  national  bank,  in  order  to  induce 
a  person  to  purchase  certain  steamship  stocks 
owned  by  it,  agreed  to  take  such  person's  note 
for  $60,000  for  the  stock  and  hold  the  stock  as 
collateral  security,  and  to  guarantee  him 
against  any  loss  in  the  transaction  from  the 
execution  and  delivery  of  the  note,  it  was  held 
that  such  guaranty  was  not  an  ordinary  com- 
mercial guaranty,  but  one  outside  the  ordi- 
nary business  of  banking,  and  ultra  vires, 
Barron  v,  McKinnon,  (1910)   179  Fed.  759. 

A  national  bank  lent  to  one  of  its  custom- 
ers, a  private  corporation,  an  amount 
greater  than  ten  per  cent,  of  its  unimpaired 
capital  stock  and  surplus,  in  violation  of 
R.  S.  sec.  5200,  5  Fed.  Stat.  Annot.  139,  as 
amended  by  Act  Cong.  June  22,  1906,  ch. 
3516,  34  Stat.  L.  451,  1909  Supp.  Fed.  Stat. 
Annot.  353.  The  cashier  of  the  bank,  who 
was  secretary  and  treasurer  of  the  borrower, 
notified  another  of  such  fact  and  induced  him 
to  lend  the  bank's  borrower  an  additional 
sum  upon  the  guaranty  of  the  cashier  indi- 
vidually, and  of  the  bank  through  the  cashier, 
of  the  payment  thereof.  It  was  held  that  the 
bank  could  not  ratify  such  ultra  vires  act  of 
the  cashier,  and  that  the  cashier's  object  in 
inducing  the  other  person  to  make  the  loan 
was  to  secure  to  the  bank  payment  of  the 
amount  lent  by  it,  and  to  release  the  cashier 
from  his  liability  in  making  the  excessive 
loan,  and  that  the  bank  received  a  consider- 
able portion  of  the  amount  borrowed  from  it 
did  not  estop  it  from  setting  up  the  invalidity 
of  its  guaranty.  Tallapoosa  First  Nat.  Bank 
V.  Monroe,  (1911)   135  Ga,  614,  69  S.  E.  1123. 

A  state  bank,  at  the  request  of  a  national 
bank,  loaned  $12,000  to  a  third  person  on  his 
personal  obligation.  The  national  bank  miar- 
anteed  the  repayment  of  the  loan.  The  third 
person,  pursuant  to  his  previous  agreement 
with  the  national  bank,  paid  to  it  $10,000  of 
the  loan,  though  he  was  not  indebted  to  it  in 
any  amount.  It  was  held  that  the  national 
bank's  contract  of  guaranty  was  void  as  ultra 
vireSf  and  that  no  action  could  be  main- 
tained thereon.  Appleton  r.  Citizens*  Cent. 
Nat.  Bank,  (1906)  116  App.  Div.  404,  101 
N.  Y.  S.  1027. 

A  national  bank  may  warrant  the  title  to 
property  it  conveys,  or  become  liable  as  an 
indorser  or  guarantor  of  obligations  which 
it  rediscounts  or  sells,  but  it  cannot  lend  it? 
credit  to  another  by  becoming  surety,  in- 
dorser, or  guarantor  for  him,  such  an  act 
being  ultra  vires,  and,  when  its  true  charac- 
ter is  knoA^ni,  no  rights  grow  out  of  it,  thougli 
it  has  taken  on  in  part  the  garb  of  a  lawful 
transaction.  Merchants'  Bank  r.  Baird.  (C. 
C  A.  1908)   160  Fed.  642. 

Effect  of  ultra  vires  act.  —  To  the  same 
effect  a?  the  first  paragraph  of  the  original 
note,  Appleton  r.  Citizens'  Cent.  Nat.  Bank, 
( 1908)  190  N.  Y.  417,  83  N.  E.  470,  reversing 
(1907)  119  App.  Div.  889,  105  N.  Y.  S. 
1105. 

Notice  of  inimlidity  of  transaction,  —  In 
Merchants'  Bank  r.  Baird,  (1908)  160  Fed. 
642,  90  C  C  A.  338,  it  w«s  held  that  a  state 
bank  was  chargeable  with  notice  that  the 
credit  and  resources  of  a  national  bank  were 
being    uijilawfull^'     used,     barring     recovery 
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against  the  national  bank's  receiver  on  checks 
on  the  national  bank  by  a  corporation,  where 
the  national  bank's  president  had  written  the 
state  bank  obligating  his  bank  uncondition- 
ally to  pay  all  checks  of  the  corporation,  not 
aggregating  more  than  $5,000  weekly,  and  tlie 
national  bank  afterwards  wired  that  it  would 
"  protect "  the  corporation's  checks  for  $5,000 
weekly  in  excess  of  "  present  guaranty,'*  and 
later  that  the  state  bank  would  pay  checks  in 
excess  of  "  guaranty  "  drawn  during  tlie  cur- 
rent week. 

Dealing  in  stocks  of  other  corporations. — 
It  is  ultra  vires  of  a  national  bank  to  take 
stock  in  a  corporation  organized  to  embark  in 
the  purely  speculative  business  of  buying  and 
selling  the  stocks  and  assets  of  an  existing 
and  insolvent  corporation,  with  power,  but 
without  the  obligation,  to  engage,  as  an  in- 
dependent enterprise,  in  a  manufacturing 
business,  although  the  bank  takes  such  stocfx 
in  exchange  for  a  claim  against  the  insol- 
vent corporation.  Ottawa  First  Nat.  Bank 
r.  Converse,  (1906)  200  U.  S.  425,  26  S.  Ct. 
306,  50  U.  S.  (L.  ed.)  537. 

A  national  bank,  which  in  the  ordinary 
course  of  business  receives  stock  as  collateral 
security  for  a  loan,  may  protect  itself  from 
loss  by  takinff  the  stock  in  payment  of  the 
lean.  Westmmster  Nat.  Bank  r.  New  Eng- 
land Electrical  Works,  (1906)  73  N.  H.  465, 
62  Atl.  971. 

Stock  of  other  national  hanks.  —  A  national 
bank  has  no  power  to  invest  its  surplus  fund 
in  the  stock  of  another  national  bank.  Shaw 
r.  National  German- American  Bank,  (1905> 
190  U.  S.  603,  26  S.  Ct,  750,  50  U.  S.  (L.  ed.) 
328,  affirming  (1904)  132  Fed.  658,  65  C.  C. 
A.  620. 

The  purchase  of  national  bank  stock  for 
speculation  by  a  national  bank  is  ultra  vires. 
Metropolitan  Trust  Co.  r.  McKinnon,  (C.  G. 
A.  1909)    172  Fed.  846. 

Jjinhility  aa  stockholder.  —  Want  of  au- 
thority of  a  national  bank  to  subscribe  fur 
capital  stock  in  «.  speculative  enterprise  is  a 
valid  defense  to  an  action  against  it  to  en- 
fdree  its  statutory  liability  as  a  stockholder. 
Shaw  V.  National  German-American  Bank, 
(1905)  199  U.  S.  603,  26  S.  Ct.  750,  50  U.  S. 
(L.  ed.)  328,  affirming  (1904)  132  Fed.  658, 
65  C.  C.  A.  620;  Ottawa  First  Nat.  Bank  r. 
Converse,  (1906)  200  U.  S.  425,  26  S.  Ct.  300, 
50  U.S.  (L.ed.J  637. 

ifOans  and  discounts.  —  A  national  bank 
may  lawfully  acquire  title  to  commercial 
paper,  although  it  may  be  unable  to  show 
that  it  has  made  a  profit  upon  the  purchase 
of  the  paper.  Blairsville  Nat.  Bank  r.  Crabbs, 
(1910)  44  Pa.  Super.  Ct.  454. 

Security  for  loans.  —  Under  this  section 
prescribing  the  powers  of  national  banks,  au- 
thorizing them  to  take  personal  property  as 
security  for  loans  or  for  bills  of  exchange 
purchased  by  them,  but  not  to  deal  in  mer- 
chandise of  any  kind,  the  fact  that  the  trans- 
fer to  a  national  bank  of  bills  of  lading  at- 
tached to  drafts  on  a  purchaser  of  hay 
amounted  to  a  sale  of  the  hay  would  not 
entitle  the  final  purch^er  to  recover  from 
the  bank  for  deficiency  in  the  quality  of  the 
hay,   since   the   transaction   would  be   ultra 
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vires.    Leonhardt  t*.  Small,  (1906)  117  Tentt. 
153,  96  S.  W.  1061,  6  L.  R.  A.  N.  S.  887. 

Independent  bttsiness  enterprises.  —  AMiere 
a  national  bank  took  over  the  operation  of  a 
creamery  corporation  which  was  largely  in- 
debted to  it,  and  continued  the  operation  of 
the  creamery  until  a  receiver  was  appointed 
for  tlie  bank,  at  which  time  it  held  certain 
funds  actually  identified  in  trust  for  the 
patrons  of  the  creamery,  it  was  no  answer  to 
the  receiver's  obligation  to  pay  over  such 
funds  that  the  bank  had  no  power  to  engage 
in  the  creamery  business.  Emigh  r.  Earling, 
(1908)   134  Wis.  585,  115  N.  W.  128. 

Assuming  obligations  of  an  insolvent  bank. 
—  Where  a  contract  by  which  a  national 
bank  assumed  all  the  obligations  of  an  in- 
solvent bank  in  contemplated  liquidation  wa4 
fully  explained  at  a  meeting  at  which  1,665 
out  of  2,(K)0  shares  were  represented,  and  after 
the  contract  was  executed  it  was  ratified  by 
a  vote  exceeding  the  proportion  of  stocH  speci- 
fied by  R.  S.  sees.  5220,  5221,  5  Fed.  Stat. 
Annot.  166,  167,  the  stockholders  were  not 
thereafter  entitled  to  claim  that  such  contract 
was  ultra  vires.  George  v.  Wallace,  (1904) 
136  Fed.  286,  68  C.  C.  A.  40. 

Certification  of  noncommercial  checks. — 
Under  this  section,  empowering  national 
banks  to  perform  all  acts  incident  to  the  car- 
rying on  of  banking  business  by  discounting 
or  negotiating  notes,  bills  of  exchange,  or 
other  evidence  of  debt,  and  by  loaning  money 
on  personal  security,  etc.,  a  bank  had  no 
power  to  certify  an  instrument  by  which  the 
drawers  agreed  to  pay  their  surety  any 
amount  the  surety  might  be  legally  re- 
quired to  pay  by  virtue  of  such  suretyship, 
not  exceeding  $10,159,  the  check  to  be  void 
in  the  absence  of  such  liability;  such  instru- 
ment not  being  a  commercial  check,  drawn  in 
the  ordinary  course  of  banking  business. 
Fidelity,  etc.,  Co.  v.  National  Bank  of  Com- 
merce, (1908)  48  Tex.  Civ.  App.  301,  106  S. 
W.  782. 

Savings  bank  business.  —  A  national  bank 
is  not  a  savings  bank,  and  it  cannot  transact 
the  same  kind  of  business  that  a  savings  bank 
is  incorporated  to  do,  and,  though  a  national 
bank  has  a  savings  deiMirtment,  it  does  not 
receive  deposits  to  be  invested  in  specified  se- 
curities under  the  supervision  of  the  bank 
commissioners,  and  it  does  not  hold  the  de- 
posits on  a  trust  creating  the  relation  of 
trustee  and  cestui  que  trust,  but  on  a  contract 
creating  the  relation  of  debtor  and  creditor. 
SUte  p.  People's  Nat.  Bank,  (1908)  76  N.  H. 
27,  70  Atl.  542.  See  also  Barrett  t*.  Bloom- 
field  Sav.  Inst.,  (1904)  66  N.  J.  Eq.  431,  57 
Atl.  1131. 

If  a  national  bank  attempts  to  compete 
with  a  savings  institution,  the  latter  should 
appeal  to  the  law  to  prevent  the  national 
bank  from  seeking  savings  deposits.  Barrett 
V.  Bloomfield  Sav.  Inst.,  (1904)  66  N.  J.  Eq. 
431,  57  Atl.  1131,  affirming  (1903)  64  N.  J. 
Eq.  425,  54  Atl.  543. 

Nature  of  agreement  to  pay  interest.  —  A 
national  bank  receiving  money  from  deposit- 
ors for  investment,  under  an  agreement  to 
pay  a  fixed  rate  of  interest  thereon,  is  a 
debtor  to  the  depositors  for  the  deposits  an4 
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interest,  for  the  interest  agreed  to  be  paid 
on  the  money  received  is  not  in  the  nature 
of  a  dividend  of  profits  realized  from  the  suc- 
cessful management  of  the  bank,  but  the  de- 
positors' security  depends  on  the  general  sol- 
vency of  the  bank.  State  t?.  People's  Nat. 
Bank,  (1908)  75  N.  H.  27,  70  Atl.  542. 

Member  of  partnership.  —  A  national  bank 
cannot  be  a  member  of  a  partnership,  or  be- 
come liable  as  a  partner.  Merchants'  Nat. 
Bank  r.  Wehrmann,  (1903)  69  Ohio  St.  160, 
88  N.  E.  1004. 

In  Merchants'  N-at.  Bank  r.  Wehrmann, 
(1903)  69  Ohio  St.  160,  68  N.  E.  1004,it  ap- 
peared that  a  customer  of  a  national  bank,  be- 
ing largely  indebted  to  it,  and  being  in  failing 
circumstances,  and  being  the  owner  of  nine 
shares  in  a  partnership  consisting  of  forty 
shares,  each  evidenced  by  a  certificate  transfer- 
able on  the  books  of  the  firm,  transferred  his 
nine  shares  to  the  bank  to  secure  payment  of  his 
indebtedness,  the  bank  becoming  the  owner  of 
such  shares.  It  was  held  not  to  make  the 
bank  a  partner,  but  a  part  owner  in  severalty 
of  the  proj)erty  then  Owned  bv  the  partner- 
ship, and  liable  for  nine-fortieths  of  tne  debts 
and  expenses  in  purchasing,  improving,  and 
disposing  of  the  firm  property. 


Procuring  signatnre  to  a  note  for  another 
bank.  —  The  procurement  of  a  signature  to 
a  note  for  another  bank,  in  order  that  it  may 
lend  money  to  a  third  person,  and  a  represen- 
tation that  the  signature  is  genuine,  are  not 
within  the  powers  of  a  national  bank,  and  it 
is  not  liable  where  the  note  turns  out'  to  be 
a  forgery.  Commercial  Nat.  Bank  r.  Ouero 
First  Nat.  Bank,  (1904)  97  Tex.  636,  80  S. 
W.  601,  reversing  (1903)  77  S.  W.  239. 

Purchasing  notes  at  less  than  face  value.  — 
The  power  to  discount  promissory  notes  and 
other  evidences  of  debt  expressly  given  to 
national  banks  by  this  section  is  sufficiently 
comprehensive  to  include  the  purchase  of 
notes  at  less  than  their  face  value.  Morris 
V,  Springfield  Third  Nat.  Bank,  (1905)  142 
Fed.  25,  73  C.  C.  A.  211. 

Taking  assignment  of  daima  for  collection. 
—  A  national  bank  may  take  an  absolute  as- 
signment of  a  claim  for  collection,  and  agree 
to  pay  the  proceeds  or  part  thereof  to  another, 
and  by  such  transfer  the  legal  title  passes  to 
the  bank,  and  its  agent  to  collect  the  money 
thereon  cannot  refuse  to  pay  it  to  the  bank, 
on  the  ground  that  it  had  no  legal  right  to 
own  such  claim.  King  v.  Miller,  (19&)  53 
Ore.  53,  97  Pac.  542. 


Vol.   V,    p.   90,   sec.    1.      [Act  of  July  12,  1882.] 


Presumption  of  acceptance  of  extended 
charter.  —  Where  a  national  bank  continues 
its  existence  and  performs  the  functions  of 
such  an  ^association  after  the  expiration  of 
its  original   corporate  existence  for   a  long 


period  of  time,  it  will  be  presumed  to  have 
accepted  the  benefit  of  a  certificate  executed 
by  the  Comptroller  of  the  Currency  extending 
its  corporate  existence.  Clement  v.  U.  8., 
(1906)  149  Fed.  305,  79  C.  0.  A.  243. 


Vol.  V,  p.  91,  sec.  3. 

Certificate  as  evidence.  —  Where  a  certifi- 
cate of  the  (Comptroller  of  the  Currency  re- 
cited that  a  certain  bank  had  complied  with 
all  the  provisions  of  this  Act  authorizing  an 
extension  of  the  corporate  existence  of  such 
banks,  and  declared  that  the  bank  was  au- 
thorized to  have   succession  until   Nov.   21, 


1908,  such  certificate  was  conclusive  evidenoe, 
in  a  prosecution  of  the  president  of  the  bank 
for  violating  the  National  Bank  Act,  of  a 
compliance  by  the  bank  with  all  necessary 
conditions  precedent  to  the  extension  of  iti 
charter.  Clement  t*.  U.  S.,  (1906)  149  Fed, 
305,  79  C.  C.  A.  243. 


Vol.  V,  p.  91,  sec.  5. 

Liability  of  withdrawing  shareholders. — 
Shareholders  in  a  national  bank  which  has 
extended  its  corporate  existence,  conformably 
to  this  Act,  cease  to  be  such  upon  the  ex- 
piration of  the  original  term  of  the  bank's 
corporate  life,  and  therefore  cannot  there- 
after be  chargeable  with  the  personal  liabil- 
ity for  its  d^ts,  where  they  took  the  steps 


required  of  nonassenting  stockholders  in  see- 
tion  5  by  giving  notice  of  a  desire  to  with- 
draw, and  by  appointing  an  appraiser  to  ob- 
tain a  valuation  of  their  shares.  Apsey  v. 
Kimball,  (1911)  221  U.  S.  514,  31  S.  Ct.  695, 
55  U.  8.  (L.  ed.)  834,  affirming  (1908)  164 
Fed.  830,  90  C.  C.  A.  634. 


Vol.  V,  p.  92,  sec.  7. 

Right  to  sue  bank  after  expiration  of  char- 
ter.—  An  objection  that  a  national  bank 
whose  charter  had  expired  had  no  corporate 
existence  for  the  purpose  of  being  sued  by  a 
stockholder  and  cestui  que  trust  of  a  special 
trust  fund  for  tbe  appointmeut  of  a  reoeiver 


is  without  merit,  under  this  section,  extend- 
ing their  franchises,  in  such  case  ''for  the 
sole  purpose  of  liquidating  their  affairs,  until 
such  affairs  are  finally  closed."  Cogswell  r. 
Norwich  Second  Nat.  Bank,  (1903)  76  Conn, 
252,  56  Atl.  674. 
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Vol.  y,  p.  96,  soo.  6189. 


Vol.  V,  p.  93,  sec.  5137. 

Improvement  of  real  estate.  —  Wliere  a  na- 
tional bank  in  flourishing  condition  had  been 
for  many  years  the  rightful  owner  of  a  lot 
improved  by  its  bank  building,  it  had  power 
to  alter  and  enlarge  the  improvement  thereon 
so  as  to  furnish  better  accommodation  for  the 
bank's  business,  and  at  the  same  time  provide 
offices  which  could  be  rented  to  tenants.  Win- 
gert  i;.  Hagerstown  First  Nat.  Bank,  (1909) 
175  Fed.  739,  99  C.  C.  A.  315. 

£tc]iMt.  — The  Kentucky  statute  (Ky. 
Stat.,  sec.  567,  Russell's  Stat,  sec.  2153) 
providing  for  escheat  of  real  property  held  by 
banks,  not  necessary  to  their  business,  for 
more  than  five  years,  was  held  not  to  be  in 
conflict  with  this  section,  so  that  realty  held 
by  a  national  bank  not  necessary  for  its  busi- 
ness for  more  than  five  years  was  subject  to 
escheat.  Elizabeth  First  Nat.  Bank  v.  Com., 
(1911)   143  Ky.  816,  137  S.  W.  518. 

Effect  of  ultra  virea  act.  —  An  objection 
that  a  corporation  organized  under  the  Na- 
tional Banking  Act  has  no  capacity  to  pur- 

Vol.  V,  p.  95,  sec.  5138. 

The  capital  stock  of  a  national  bank  is  the 
sum  on  which  it  is  authorized  to  do  business, 
constituting  the  permanent  basis  of  its  credit. 

Vol.  V,  p.  96,  sec.  5139. 

Scope  of  notes.  —  This  section  has  been 
construed  most  often  in  connection  with  R.  S. 
sec.  6161,  5  Fed.  Stat.  Annot.  106,  in  rela- 
tion to  the  individual  liability  of  sharehold- 
ers for  debts.  For  convenience  of  the  reader 
the  cases  on  the  question  of  liability,  so  far 
as  they  turn  upon  the  question  of  ownership 
or  transfer  of  the  shares,  are  treated  here- 
under. 

Control  by  bank.  —  To  the  same  effect  as 
the  first  paragraph  of  the  original  note,  Buf- 
falo Third  Nat.  Bank  i;.  Buffalo  Carman  Ins. 
Co.,  (1904)  193  U.  8.  581,  24  S.  Ct.  524,  48 
U.  8.  (L.  ed.)  801. 

To  the  same  effect  as  the  second  paragraph 
of  the  original  note  and  following  McNeil  v. 
New  York  Tenth  Nat.  Bank,  (1871)  46  N.  Y. 
.325,  therein  cited.  Gray  v.  Fankhauser,  (Ore. 
1911)    115  Pac.  146.  « 

Real  and  apparent  owner.  —  As  a  general 
rule,  the  question  of  liability  for  an  assess- 
ment on  the  shares  of  an  insolvent  national 
bank  depends  upon  who  was  the  actual  owner 
of  the  stock  when  the  operations  of  the  bank 
were  suspended.  Hulitt  t?.  Ohio  Valley  Nat. 
Bank,  (1905)  137  Fed.  461,  69  C.  C.  A.  609, 
afflrmed  (1907)  204  U.  S.  162,  27  S.  Ct.  179, 
51  U.  S.  (L.  ed.)  423. 

A  colorable  transfer  of  shares  of  stock  in 
a  national  bank,  made  for  the  benefit  of  the 
registered  owner,  cannot  relieve  the  latter 
from  his  liability  under  R.  S.  sec.  6151,  5  Fed. 
Stat.  Annot.  105,  as  a  shareholder,  for  the 
debts  of  the  bank.  McDonald  r.  Dewey, 
(1906)  202  U.  S.  610,  26  S.  Ct  731,  50  U.  R. 
(L.  ed.)  1128.  reversing  (1905)  134  Fed.  528, 
67  C.  r.  A.  408. 


chase  land  can  only  be  raised  by  the  federal 
government.  De  Witt  County  Nat.  Bank  i>. 
Wickelberiy,  (1910)  244  111.  77,  91  N.  E.  86; 
Minneapolis  Threshing  Mach.  Co.  i*.  Jones, 
(1906)  95  Minn.  127,  103  N.  W.  1017. 

The  United  8tates  alone  can  object  to  the 
want  of  authority  of  a  national  bank,  under 
this  section,  to  accept  a  conveyance  of  real 
property  to  be  held  in  trust.  Kerfoot  v. 
Farmers',  etc.,  Bank,  (1910)  218  U.  S.  281, 
31  S.  Ct.  14,  65  U.  8.  (L.  ed.)  1042,  affirming 
(1898)  .146  Mo.  418,  40  S.  W.  1000. 

The  validity  of  a  mortgage  upon  realty 
executed  to  a  national  bank  can  only  be  ques- 
tioned by  the  federal  government.  Taylor  r. 
Davidson,  (Tex.  1909)  120  S.  W.  1018. 

A  national  bank  may  enforce  a  real  estate 
mortgage  assigned  to  an  employee  for  its 
benefit,  though  it  is  subject  to  liability  to  the 
federal  governUient  for  exceeding  its  powers. 
Slade  r.  Bennett,  (1909)  133  App.  DiV.  666, 
118  N.  Y.  S.  278. 


ani  does  not  include  the  deposits  of  the  bank. 
State  V,  Clement  Nat.  Bank,  (Vt.  1911)  79 
Atl.  944. 


Apparent  holder.  ~  One  who  was  notified 
that  shares  of  stock  in  a  national  bank  had 
been  transferred  into  his  name,  although  he 
had  in  fact  no  interest  therein,  and  who  in- 
dorsed the  certificates  in  blank,  but  took  no 
steps  to  have  the  stock  transferred  to  the 
name  of  the  true  owner,  cannot  avoid  liability 
for  an  assessment  thereon  made  by  the  comp- 
troller to  meet  the  debts  of  the  bank  after  its 
insolvency.  Kenyon  r.  Fowler,  (1910)  216 
U.  8.  503,  30  6.  Ct.  409,  affirming  (1907)  155 
Fed.  107,  83  C.  C.  A.  667. 

Necessity  of  transfer  on  books  of  bank  — 
Neglect  to  have  transfer  made,  —  In  Schofield 
17.  Twining,  (1904)  127  Fed.  486,  it  appeared 
that  the  defendant,  prior  to  the  failure  of  a 
national  bank  in  which  his  son  was  a  director, 
owned  certain  shares  of  the  bank's  stock, 
which  he  sold  to  his  son,  receiving  in  payment 
a  demand  note,  secured  by  certain  collateral. 
At  the  time  of  the  sale  the  son  promised  that 
he  would  see  that  the  shares  were  properlv 
transferred,  but  he  failed  to  do  so.  Defend- 
ant made  no  attempt  to  see  that  the  stock 
was  transferred,  and  it  stood  in  his  name  on 
the  books  of  the  bank  at  the  time  of  its  fail- 
ure. It  was  held  that  the  son  was  prima  facie 
the  father's  agent  to  transfer  the  shares,  and 
that  in  the  absence  of  proof  that  the  transfer 
was  in  good  faith,  and  of  a  prompt  attempt 
to  have  the  stock  transferred  on  the  books  of 
the  bank,  the  father  was  liable  to  assessment 
thereon. 

A«  hettoeen  the  parties.  —  Failure  to  trans- 
fer stock  in  a  national  bank  on  the  books  of 
the  bank,  as  required  by  this  section,  does  nni 
affect  the  validity  of  the  transfer  as  between 
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the  parties,  nor  as  to  the  person  for  whose 
benefit  the  stock  was  transferred.  Larimer 
V.  Beardsley,  (1906)  130  la.  706,  107  N.  W. 
935. 

Transfer  in  pledge,  —  For  the  purposes  of 
the  National  Banking  Act,  the  pledgor  of 
stock  not  transferred  on  the  books  is  to  be 
regarded  as  the  owner  until  and  unless  some- 
thing further  transpires  which  operates  to 
transfer  the  ownership  to  another.  Hulitt  v. 
Ohio  Valley  Nat.  Bank,  (1906)  137  Fed.  461, 
69  C.  C.  A.  609,  affirmed  (1907)  204  U.  S. 
162,  27  8.  Ct.  179,  51  U.  S.  (L.  ed.)  423. 

Transfer  with  knowledge  of  insolvency. — 
One  who,  with  knowledge  of  the  insolvency  of 
a  national  bank,  transfers  his  stock  to  an 
irresponsible  vendee  with  intent  to  evade  his 
liability  under  R.  S.  sec.  5151,  5  Fed.  Stat. 
Annot.  106,  for  the  debts  of  the  bank,  can 
only  be  held  responsible  for  the  unsatisfied 
debts  existing  when  the  fraudulent  transfer 
was  made,  in  view  of  the  requirement  of  sec. 
5210,  5  Fed.  Stat.  Annot.  152,  that  the  list 
of  the  names  and  residences  of  all  the  share- 
holders and  the  number  of  shares  held  by  each 
be  kept  by  the  bank,  subject  to  the  inspection 
of  all  shareholders  and  creditors,  and  of  the 
provision  of  this  section  that  every  person  be- 
coming a  shareholder  by  a  transfer  of  shares 
to  himself  shall  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder  of  such  shares, 
and  that  no  change  shall  be  made  in  the  ar- 
ticles of  association  by  which  the  rights,  rem- 
edies, or  securities  of  the  existing  creditors 
of  the  association  shall  be  impaired.  McDon- 
ald !?.  Dewey,  (1906)  202  U.  S.  610,  26  S.  Ct. 
731,  60  U.  S.  (L.  ed.)  1128,  reversing  (1905) 
134  Fed.  628,  67  C.  C.  A.  408. 

The  transferrer  of  national  bank  stock  can- 
not be  made  liable  for  an  assessment  upon 
the  stock  on  the  ground  that  the  bank  was  in- 
solvent at  the  time  of  the  transfer,  unless  he 
knew  of  such  insolvency,  and  intended  to 
evade  his  liability.  Vandagrift  v.  Rich  Hill 
Bank,  (C.  C.  A.  1908)   163  Fed.  823. 

Knowledge  of  itisolvency,  —  The  fact  that 
a  stockholder  in  a  national  bank  having  a 
capital  of  $200,000,  at  the  time  he  sold  and 
transferred  his  stock,  was  a  director  and  was 
dissatisfied  with  the  management,  was  held 
not  sufficient  to  charge  him  with  knowledge 
of  its  insolvency,  so  as  to  render  him  liable 
for  a  subsequent  assessment  on  the  stock,  al- 
though it  was  in  fact  insolvent,  where  its 
asseU  on  their  face  largely  exceed  its  lia- 


bilities, and  it  appeared  that  the  directors 
were  deceived  as  to  their  value.  Fowler  r. 
Grouse,  (C.  C.  A.  1910)  176  Fed.  646. 

Transfer  to  irresponaible  party.  —  A  stock- 
holder in  a  national  bank  cannot  evade  his 
liability  under  R.  S.  sec.  5151,  5  Fed.  Stat. 
Annot.  106,  for  the  debts  of  the  bank,  by  a 
transfer  of  his  shares  of  stock  to  a  person 
financially  irresponsible,  provided  he  knew  or 
should  have  known  at  the  time  that  the  bank 
was  then  insolvent.  McDonald  v.  Dewey, 
(1906)  202  U.  S.  510,  26  8.  Ct.  731,  50  U.  S. 
(L.  ed.)  1128,  reversing  (1906)  134  Fed.  528, 
67  C.  C.  A.  408. 

Sights  of  transferrers  in  charged  off  assets. 
—  Where  assets  of  a  national  bank  are 
charged  off  against  withdrawn  capital  stock, 
and  set  apart  in  trust  for  the  benefit  of  the 
then  stockholders,*  a  subsequent  transfer  of 
shares  by  the  stockholders  does  not  pass  the 
right  to  the  interest  of  the  transferrers  in 
the  trust  fimd,  notwithstanding  the  provision 
of  this  section  that  transferees  of  national 
bank  stock  shall  succeed  to  all  the  rights  and 
liabilities  of  their  transferrers.  Ck>gswe]l  T. 
Second  Nat.  Bank,  (1906)  78  Conn.  75,  60 
Atl.  1069,  affirmed  (1907)  204  U.  S.  1,  27 
S.  Ct.  241,  51  U.  S.  (L.  ed.)  343. 

Similarly,  shareholders  at  the  time  of  the 
creation  of  the  trust  fund  may  at  any  time 
thereafter  transfer  their  rights  in  the  trust 
fund,  with  or  without  a  transfer  of  th^'ir 
shares  of  stock.  Cogswell  v.  Second  Nat. 
Bank,  (1905)  78  Conn.  76,  60  Atl.  1059,  af- 
firmed (1907)  204  U.  S.  1,  27  S.  Ct.  241,  61 
U.  S.  (L.  ed.)  343. 

Effect  of  transfer.  —  A  stockholder  in  a  na- 
tional bank  divests  himself  of  the  double  lia- 
bility imposed  by  the  statute  for  the  protec- 
tion of  creditors  by  a  transfer  of  his  stock 
when  the  bank  is  solvent,  or  even  if  insolvent 
by  a  hona  fids  transfer  without  knowledge  of 
the  insolvency;  the  only  ground  for  holding 
him  liable  after  a  transfer  being  fraud. 
Fowler  v,  Crouse,  (C.  C.  A.  1910)  176  Fed. 
646. 

Infants.  —  In  Aldrich  r.  Bingham,  (1904) 
131  Fed.  363,  it  was  held  that  a  transfer  of 
stock  in  a  national  bank,  while  it  was  a  going 
concern,  to  the  stockholder's  infant  children 
under  five  years  of  age,  not  legally  liable  to 
assume  all  the  obligations  of  stockholders, 
did  not  relieve  the  father  from  his  liability 
for  assessments  levied  on  the  stock  so  trans- 
ferred after  the  bank's  insolvency. 


Vol.  V,  p.  101,  sec.  5141. 

Appointment  of  receiver  by  state  court.— See  under  this  title,  vol.  5,  p.  170,  sec.  6234. 


Vol.  V,  p.  103,  sec.  5143. 

Charging  off  assets.  — A  national  bank,  in 
charging  off  assets  against  capital  stock  with- 
drawn by  consent  of  the  Comptroller  of  the 
Currency,  may  list  in  the  schedule  of  charged- 
off  assets  claims  which  are  also  and  primarily 
listed  at  a  lesser  valuation  as  part  of  the 
capital  stock.  Cogswell  r.,  Second  Nat.  Bank, 
(1905)    78  Conn,  75,  60  Atl,  1059,  affirmed 
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(1907)   204  U.  S.  1,  27  S.  Ct.  241,  61  U.  S. 
(L.  ed.)  343. 

Special  trust  fund  for  original  stockholders. 
—  Under  an  averment  in  a  complaint  by  an 
original  stockholder  of  a  national  bank,  for 
the  appointment  of  a  receiver,  that  a  certain 
fund  was  set  apart  for  the  benefit  of  the  orig- 
inal stockholders  when  they  consented  to  % 
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reduction  of  capital  and  by  direction  of  the 
Comptroller  of  the  Currency,  it  was  held  that 
an  objection  that  no  special  trust  fund  ever 
existed,  because  the  directors  had  no  author- 
ity to  make  it,  was  without  merit,  since  no 
reduction  in  capital  could  have  been  made 
under  this  section  without  the  approval  of  the 

Vol.  V,  p.  104,  sec.  5144. 

Voting  trust.— In  Bridgers  i?.  Tarboro  First 
Nat.  Bank,  (1910)  162  N.  C.  293,  67  S.  E. 
770,  it  appeared  that  a  voting  trust  agree- 
ment between  the  majority  stockholders  of  a 
national  bank  was  intended  to  prevent  the 
control  of  a  majority  of  the  stock  passing  by 
purchase  into  the  hands  of  a  stockholder 
seemingly  persona  non  grata  to  many  of 
them.  It  conferred  on  the  trustees  and  their 
successors  uncontrolled  power  to  manage  the 
bank  for  fifteen  years.  It  gave  the  trustees 
unrestricted  power  to  fill  vacancies  in  their 
number  and  completely  separated  the  legal 
and  equitable  ownership  of  the  stock.  The 
trustees  were  officers  of  the  bank,  forbidden 
by  this  section  to  act  as  proxies,  but  the 
agreement  conferred  an  irrevocable  represen- 

Vol.  V,  p.  104,  sec.  5145. 

Charging  off  bad  and  donbtful  asMts.— 
Under  this  section  providing  that  the  affairs 
of  a  national  bank  shall  be  managed  by  the 
directors,  the  directors  may,  on  a  reduction 
of  the  capital  stock  of  the  bank  by  a  vote  of 
the  shareholders,  approved  by  the  Comp- 
troller of  the  Currency  on  the  assurance  of 
the  president  and  directors  that  bad  and 
doubtful  assets  will  be  charged  off  and  set 
aside  for  the  benefit  of  the  then  shareholders, 
charge  off  the  bad  and  doubtful  assets  as,  in 


Comptroller,  and  it  was  fairly  within  his  au- 
thority to  condition  his  approval  on  the  adop- 
tion of  such  measures  as  he  might  think 
proper  to  do  justice  to  the  holders  of  the  orig- 
inal shares.  Cogswell  r.  Norwich  Second  Nat. 
Bank,  (1903)  76  Conn.  262,  56  Atl.  674. 


tation  by  proxy  for  the  term.  It  was  not 
coupled  with  an  interest,  and  by  it  the  sub- 
scribers stripped  themselves  of  their  power 
to  vote  and  to  participate  in  the  annual  meet- 
ings at  which  are  elected  directors,  each  of 
whom  is  required  by  sections  6146  and  6147 
to  be  the  6ona  fide  owner  of  at  least  ten 
shares  of  stock,  and  of  their  power  to  deter- 
mine the  bank's  policy.  The  avowed  purpose 
was  to  assure  the  subscribers  of  the  undis- 
turbed continuance  of  the  existing  conditions, 
except  by  an  unanimous  consent.  The  sur- 
render of  their  duties  was  complete,  and  the 
power  of  the  trustees  to  do  as  they  saw  fit 
was  absolute.  It  was  held  that  the  agreement 
was  against  public  policy  and  void. 


effect,  a  dividend  from  assets  in  excess  of 
capital  stock,  and  on  so  doing  the  right  to  re- 
ceive the  proceeds  of  the  assets  thus  set  apart 
is  irrevocably  vested  in  those  who  are  share- 
holders on  the  date  of  the  approval  of  the  re- 
duction of  stock  by  the  Comptroller  of  the 
Currency.     Cogswell   v.    Second    Nat.    Ban^. 

(1906)  78   Conn.  76,  60  Atl.   1069,  affirmed 

(1907)  204  U.  S.  1,  27  8.  Ct.  241,  51  U.  S. 
(L.  ed.)  343. 


Vol.  V,  p.  105,  sec.  5151. 

Liability  of  pledgee.  —  A  bona  fide  pledgee 
of  shares  of  the  stock  of  a  national  banking 
association  is  not  individually  liable  for  its 
debts  under  this  section.  Williamson  r. 
American  Bank,  (C.  C.  A.  1911)  186  Fed.  66. 

The  pledgee  of  national  bank  stock  as  col- 
lateral security  for  a  note,  with  power  of 
public  or  private  sale  for  the  liquidation  of 
the  pledge,  becomes  the  beneficial  owner  of 
such  stock,  and,  as  such,  subject  to  the  lia- 
bility of  a  stockholder  under  this  section, 
where,  after  the  death  of  the  pledgor,  it  causes 
the  stock  to  be  registered  in  the  name  of  an 
employee  with  no  beneficial  interest,  and 
afterwards  indorses  upon  the  note  the  sup- 
posed value  of  the  stock  as  of  the  date  of  the 
credit,  and  presents  the  note,  as  reduced  by 
the  amount  of  such  valuation,  to  the  pledgor's 
administrator,  who  allows  the  claim  in  thin 
form.  Ohio  Valley  Nat.  Bank  v.  Hulitt. 
(1907)  204  U.  S.  162,  27  S.  Ct.  179,  51  U.  S. 
(L.  ed.)  423,  affirming  (1906)  137  Fed.  461, 
69  C.  C.  A.  609. 

Married  women  are  liable.  —  The  coverture 
of  the  legatee  of  shares  of  stock  in  a  national 
bank  when  her  name  was  placed  upon  the 


bank's  books  as  a  stockholder  and  when  she 
received  the  certificate  of  stock  does  not  pro- 
tect her  against  a  personal  judgment  at  law 
for  the  amount  due  as  a  shareholder  under 
an  assessment  made  by  the  Comptroller  of 
the  Currency  to  pay  the  debts  of  the  bank, 
although  a  married  woman  may  be  incapable, 
under  the  local  law,  of  making  or  binding  her- 
self personally  by  contract,  if  such  law  does 
not  incapacitate  her  from  becoming  an  owner 
of  such  stock,  by  bequest  or  otherwise. 
Christopher  r.  Norvell,  (1906)  201  U.  S.  216, 
26  S.  Ct.  502,  60  U.  S.  (L.  ed.)  732,  affirming 
(1905)    134  Fed.  842,  67  C.  C.  A.  438. 

Liability  of  stockholders  who  vote  against 
liquidation.  —  Valid  obligations  of  a  nation.al 
bank  may,  after  voluntary  liquidation,  be 
enforced  against  a  stockholder  who  voted 
against  the  resolutions  looking  towards  such 
liquidation,  where  the  requisite  amount  of 
stock  was  voted  in  favor  of  that  course.  Pop- 
pleton  V.  Wallace,  (1906)  201  U.  S.  245.  26 
S.  Ct.  498,  50  U.  S.  (L.  ed.)  743,  affirming 
(1904)   135  Fed.  286,  68  C.  C.  A.  40. 

"Contracts,  debts,  and  engagements.'*  — 
Where  a  national  bank  awiumed  th«  debts  of 
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an  InsolveDt  bank  contemplating  liquidation, 
in  consideration  of  a  transfer  of  certain  of 
the  bank's  available  assets,  and  certain  notes 
for  the  balance,  such  notes  represented  the 
*'  contracts,  debts,  and  engagements  '*  of  tho 
insolvent  bank  in  equity,  iov  which  its  stock* 


holders  were  liable,  as  provided  by  this  flec- 
tion. George  t\  Wallace,  (1904)  136  Fed. 
280,  68  C.  a  A.  40,  affirmed  (1906)  ^01  U.  8. 
245,  26  S.  Ct.  498,  50  U.  S.  (L.  ed.)  743. 

Liability  as  affected  by  transfer  of  stock.  --» 
See  under  this  title,  vol.  5,  p.  06,  seo.  6139. 


Vol.  V,  p.  106,  sec.  2. 

Effect  of  latter  Acts.  — This  section  was 
not  r<»pealed  by  Act  July  12,  1882,  ch.  290, 
sec.  4,  22  Stat.  L.  163,  5  Fed.  Stat.  Annot. 
194  note,  providing  that  the  Jurisdiction  for 
stilts  by  or  against  any  national  bank,  except 
suits  between  them  and  the  United  States, 
shall  be  the  same  as  the  jurisdiction  for  suits 
by  or  against  state  banks,  nor  by  Act  Aug. 
1.1,  1888,  ch.  866,  sec.  4,  25  Stat.  L.  4.16,  5 
Fed.  Ktat.  Annot.  193,  declaring  that  all  na- 
tional banks,  for  the  purpose  of  actions  by  or 
against  them,  shall  be  deemed  citizens  of  the 
states  tn  which  they  are  respectively  located, 
etc.,  as  such  latter  sections  relate  exclusively 
to  suits  by  or  against  banking  associations 
themselves.  George  r.  Wallace,  (1904)  135 
Fed.  286,  68  C.  C.  A.  40,  affirmed  (1906)  201 
U.  S.  230,  26  S.  Ct.  495,  50  U.  S.  (L.  ed.) 
738. 

Who  may  maintain  suit.  —  See  George  v. 
Wallace,  (1904)  135  Fed.  286,  68  C.  C.  A.  40. 

Limitation  of  actions.  ^  A  state  statute  of 
limitations  does  not  begin  to  run  against  tho 
right  to  enforce  the  individual  liability  of 
stockholders  in  a  national  bank  until  the 
amount  of  such  liability  has  been  ascertained 
and  assessed  by  the  Comptroller  of  the  Cur- 
rency.   Rankin  t?.  Barton,  (1905)   199  U.  S. 


228,  26  S.  Ct.  29,  50  U.  S.  (L.  ed.)  163,  re- 
i^ersinp  (1904)  69  Kiiii.  629,  77  Pae.  631.  See 
also  King  r.  Armstrong,  (1908)  9  Cal.  App. 
308,  99  Pac.  527. 

In  McClaine  v,  Rankin,  (1905)  197  U.  S. 
154,  26  S.  Ct.  410,  49  U.  8.  (L.  ed.)  702,  it 
was  held  that  the  personal  liability  of  share- 
holders in  a  hational  bank,  under  R.  B. 
sec.  5151,  for  the  contracts,  debts,  and  engage- 
ments of  the  bank,  cannot  be  regarded  as  a 
contract  liability,  for  the  purpose  of  making 
applicable  the  limitation  prescribed  .by  a  state 
statute  for  an  "  action  upon  a  contract  or 
linbility,  express  or  implied,  which  is  not  in 
writing,  and  does  not  arise  out  of  any  written 
instrument." 

Burden  of  proof.  — One  who  relies  upon  a 
sale  of  shares  of  stock  in  a  national  bank, 
made  with  knowledge  of  its  insolvency,  to 
escape  his  liability  as  a  shareholder  under 
R.  S.  sec.  5151,  for  the  debts  of  the  bank,  has 
the  burden  of  proving  that  the  vendee  was 
financially  responsible  to  the  extent  of  the 
assessment.  McDonald  v.  Dewey,  (1906)  202 
U.  S.  510,  20  S.  a.  731,  50  U.  S.  (L.  ed.) 
1128,  reversing  (1904)  134  Fed.  628,  67  C. 
C.  A.  408. 


Vol.  V,  p.  108,  sec.  5152. 

Father  holding  stock  for  children.  — R.  S. 
sec.  5152  is  not  confined  to  express  trusts, 
but  applies  to  every  one  holding  stock  as 
trustee,  and  a  father  who  invested  funds  be- 
longing to  bis  children  in  such  stock,  taken 
in  his  own  name  simply  as  "  trustee,*'  cannot 
be  held  personally  liable  for  an  assessment 
thereon,  although  the  fund  so  invested  arose 
from  an  investment  of  his  own  money  pre- 
viously made  by  him  in  their  names  and  be- 
half. Fowler  r.  Gowing,  (C.  C.  A.  1908)  165 
Fed.  891,  affirmfing  (1907)   162  Fed.  801. 

Determination  of  liability  of  trust  estate. 
—  Where  the  question  of  the  liability  of  a 
trust  estate  for  an  assessment  on  shares  of 
an  insolvent  national  bank  held  by  the  trus- 
tee depends  upon  the  power  of  the  trustee,  un- 

Vol.  V,  p.  109,  sec.  B153. 

Amendment.  —  This  section  was  amended  by  Act  of  March  4,  1907,  ch.  2913,  34  Stat.  lu 
1289,  1909  Supp.  Fed.  Stat.  Annot.  356. 

Vol.  V,  p.  109,  sec.  5154. 

Conrersion  of  hanks  organized  under  terri-  to  the  latter,  which  succeeds  thereto  by  opera* 

torial  lawt.  —  The  conversion  of  a  bank,  or-  tion  of  law,  and  not  ai  a  purchaser.    People's 

ganized  under  the  territorial  laws,  into  a  na-  Nat.  Bank  r.  Kingfisher  County,  (Okla,  1908) 

iional  bank  transfers  the  assets  of  the  former  103  Pac.  682, 
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der  the  terms  of  the  trust,  to  purchase  such 
shares  for  the  estate,  such  question  cannot  be 
determined  in  an  action  at  law  bv  the  bank 
receiver  against  the  stockholder,  though  It  is 
alleged  that  he  holds  the  stock  as  trustee. 
Hampton  r.  Foster,  (1904)   127  Fed.  468. 

Where  stock  in  a  national  bank  at  the  time 
of  its  failure  was  held  by  a  trustee  for  the 
benefit  of  his  children,  the  fact  that  the  trust 
estate  was  wiped  out  of  existence,  so  far  as 
value  or  financial  responsibility  ,was  con- 
cerned, by  the  failure  of  the  ban^,  did  not 
charge  the  trustee  individually  as  a  stock- 
holder with  the  additional  statutory  liability 
imposed  bv  this  section.  Fowler  v.  Cowing, 
(1907)   152  Fed.  801. 


VtL  ▼,  p.  ite,  MO.  kiM. 


HATIO^AL  BANKS. 


Vol.  t,  p.  ill,  foe.  6111. 


Sights  of  shareholders.  —  Where  a  stock- 
holder u\  a  state  bank,  alter  its  reor^aniza- 
tio|i  as  a  qational  bank,  accepted  dividends 
o|i  his  individual  8)iares,  and  in  view  of  the 
tender  age  of  certain  children,  to  whom  he 
had  transferred  part  of  his  stock,  it  mighf  be 
presumed    that    he    also    received    dividend 


checks  made  payable  by  tlie  bank  to  the  order 
of  such  children,  he  was  estopped  to  deny  ^|s 
liability  for  assessments  leviea  on  such  6tock 
by  the  Comptroller  on  the  insolvency  of  the 
bank  on  the  ground  that  he  did  not  expressly 
assent  to  the  reorganization  of  the  bank. 
Aldrich  v.  Bingham,  (1904)   131  Fed.  363. 


Vol.  V,  p.  118,  see.  5172. 

4fljf{Hdp^|»t.  —  Thin  Sfictifln  w^s  aflieftdpd  by  Act  of  May  30,  1908,  ch.  229,  3^  Stat,  I4. 
645,  \m  Supp.  F«d.  Stat;.  Awpo*.  361. 

VqI,  V,  p.  124,  §flp,  5191, 

Appointment  of  receiver  by  stat^  court.— See  under  this  title,  vol.  5,  p.  170^  ^oc.  6234. 


Vol.  V,  p.  130,  sec.  6197. 

ConstHntm^lHy*  —  To  the  s»pie  effect  as 
t!|e  original  liote,  Schlesinger  r.  Gilhqoly, 
(1907)  180  N.  y.  1,  81  N.  E.  619,  affirmm 
(lp06)  Uff  App.  Oiv.  914,  101  N.  Y.  S.  1143. 

Highest  rate  allowod  by  stat^  law.  — By 
compounding  interest  oftener  than  is  per- 
mitted by  a  state  law,  a  national  bank 
charges  interest  at  a  higher  rate  than  th^t 

Vol.  y,  p,  133,  sec.  6198, 

^'QTES  ON  SECTION  5198. 

I.  Effect  of  Usury  Genebaixt,  1509. 
II.  Payment  of  Usuby,  1509. 

III.  Fqbfbitube  of  Interest,  1509. 

IV.  Penalty,  1510. 

V.  Statutory  Hemedy  Exclusive,  1510. 

I.  Pffect  of  UsuRy  Qenera^^. 
TIlis  section  is  qooatitntional.  —  Schlesinger 

v..  OilhPoly,  (1907)  189  N.  Y.  1,  81  K  £.  GIP, 
affirming  (1906)  116  App.  Div.  914,  101  N. 
Y.  S.  1143. 

The  validity  of  th6  contract.  —  To  the  same 
effect  as  the  original  note,  Meadors  17.  John- 
son, (1910)  27  Okla.  544,  112  Pac.  U^l. 

II,  Paticent  of  Usuby. 

Extension  or  renewal  notes.  —  To  the  same 
effect  as  the  original  note,  Jacksboro  First 
Nat.  Bank  17.  Lasater,  (1905)  196  U.  S.  115« 
25  S.  Ct.  206,  49  U.  S.  (L.  ed.)  408,  r^ersing 
(Tex.  1JK)2)  72  S.  W.  1054. 
'  Renew|^  note  |>y  sufoty.  —  A  discharge  of 
a  note  by  a  surety  by  giving  his  own  note  in 
renewal  thereof  does  not  operate  as  a  pay- 
ment by  the  principal  in  such  sense  as  to  en- 
title him  to  avail  himself  of  the  federal  stat- 
ute authorizing  the  recovery  from  a  national 
baifk  of  tiyic^  the  ampunt  of  wsi^ripu^  interest 
pa|d  to  the  bank,  nor  does  the  subsequent 
payment  of  the  renewal  note  by  the  surety 
operate  to  give  the  principal  ft  cause  of  action 
under  such  statute.  Lasater  p,  Jacksboro 
First  N»it.  Bank.  (1905)  40  Tex.  Civ.  App. 
997,  98  6.  W.  429- 

Pfl^ial  payments.  — To  the  same  effect  ns 
the  drst  paragraph  of  the  6ri<^inf|l  nqte, 
Richmond  Second  Nat.  Bank  v,  Fitzpatrick, 


allowed  by  the  laws  of  the  state,  within  the 
meaning  of  this  section,  although  th^  com- 
pounded interest  is  i«ss  than  the  state  laws 
permit  to  be  charged  directly  without  cpn)- 
pounding.  Citizens'  Nat.  Bank  v.  Donnell, 
(1904)  195  U.  S.  369,  ^5  S.  pt.  49,  49  U.  S. 
(L.  ed.)  238,  affirming  (1903)  172  Mo.  384, 
72  S.  W.  925. 


(1905)  84  a  W.  1150,  27  Ky.  L,.  Rep.  283; 
Citizens'  Nat.  Pank  p.  Donnell,  (1903)  179 
Mo.  384,  72  S.  W.  925. 

III.  FoRTEiTUiiE  or  IirrBitvtiT. 

Personal  defense.  —  Where  two  persons  ex- 
ecute a  note  to  a  national  bank  and  one  of 
ihevfi  pays  usurious  interest  thereon,  the  othe^ 
cannot  take  advantage  of  such  payment  in  an 
action  by  the  bank  to  collect  the  note,  as  the 
party  paying  the  interest  or  his  legal  repre- 
sentative alone  has  a  right  of  action  to  re- 
cover the  penalty  for  receiving  such  interest, 
and  such  payment  cannot  be  set  up  as  an  off- 
set or  defense  in  an  action  brought  by  the 
bank  on  the  note.  Trabue  v.  Cook,  (Tex. 
1910)  124  S.  W.  455. 

An  accommodation  maker  of  a  note  given 
to  a  national  bank  can  set  up  the  defense  of 
usurv  to  defeat  the  recovery  of  interest.  Tra- 
bue V.  Cook,  (Tex.  1910)  124  S.  W.  455. 

Sot-p(f.  —  In  an  action  \>y  a  national  bank 
on  a  note  defendant  can,  under  this  section, 
reduce  the  recovery  by  the  amount  of  usury 
included  in  the  note,  but  for  illc^^al  interest 
paid  he  must  bring  action.  National  Bank  v. 
Lynch,  (W.  Va.  1911)  71  S.  E.  389. 

'Note  in  eJicfisi  of  Ain^unf  received  ^nd  {p- 
terest.  —  Where  a'  nole  is  given  for  a  sum  in 
excess  of  the  ainoupt  actually  received  i^nd 
proper  interest  thereon,  q  fqrf*»itiire  of  the 
entire  interest  on  the  loan  is  warranted. 
Wagoner  Kat.  Bank  v,  Welch,  (1^67)  7  Ind. 
Ter.  259,  104  S.  W.  611. 

Recovery  of  principal.  —  Under  this  section 
providing  that  knowingly  ch^ii'ging  usurious 
interest  forfeits  all  interest,  a  national  bank 
holding  for  value  and  innocently  a  bond  and 
mortgage  tainted  with  usury  may  recover  the 
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principal  due.  Slade  f.  Squier,  (1900)  133 
App.  Div.  666,  118  N.  Y.  S.  278. 

JElection  to  remit  oxoMtive  interest  —  A 
national  bank,  whose  action  on  a  promissory 
note  is  met  by  the  plea  of  usury,  may  not 
avoid  the  forfeiture  of  the  entire  interest, 
imposed  by  this  section  in  absolute  terms,  by 
then  declaring  an  election  to  remit  the  exces- 
sive interest.  Citizens'  Nat.  Bank  v.  Donnell, 
(1904)  195  U.  S.  369,  26  S.  Ct.  49,  49  U.  S. 
(L.  ed.)  238,  affirming  (1903)  172  Mo.  384, 
72  S.  W.  926. 

A  national  bank,  which  has  made  a  twelve 
per  cent,  charge  on  overdrafts,  where  eight 
per  cent,  is  the  highest  rate  of  interest  per- 
mitted by  the  sta&  laws,  cannot  escape  the 
forfeiture  prescribed  by  this  section  where  a 
greater  rate  of  interest  is  charged  than  the 
state  laws  allow,  because  of  the  trifling 
amount,  or  on  the  theory  that  the  charge  is  a 
penalty  because  of  the  failure  to  pay  a  debt 
when  due.  Citizens'  Nat.  Bank  r.  Donnell, 
(1904)  196  U.  S.  369,  25  S.  Ct.  49,  49  U.  S. 
(L.  ed.)  238,  affimHng  (1903)  172  Mo.  384, 
72  S.  W.  926. 

IV.  Pknaltt. 

Actual  pajrment  neceatary.  —  To  the  same 
effect  as  the  original  note,  Abbeville  First 
Nat  Bank  v.  Clark,  (1909)  161  Ala.  497,  49 
So.  807. 

The  pajrmeiit  of  the  principal  sum.  — To 
the  same  effect  as  the  original  note,  Mc- 
Carthy V,  Rapid  City  First  Nat  Bank,  (1909) 
23  S.  D.  269,  121  N.  W.  853. 

Knowledge.  —  In  an  action  under  this  sec- 
tion for  usury  on  a  note  to  a  national  bank, 
refusal  to  instruct  that  the  defendant  must 
have  received  the  usury  knowingly  was  held 
to  be  error.  Merchants',  etc.,  Nat.  Bank  v. 
Horton,  (1911)  27  Okla.  689,  117  Pac.  201. 

Mode  of  pa3nnent  —  This  section  compre- 
hends payment  of  the  usurious  interest  by 
transfer  of  property  as  well  as  payment  in 
money.  But  to  constitute  a  payment  by 
transfer  of  property  within  the  statute,  the 
parties  must  intend  that  the  property  be  ac- 
cepted as  a  payment.  Blakely  First  Nat. 
Bank  v.  Davis,  (1911)  135  Ga.  687,  70  S.  E. 
246. 

Where  property  is  accepted  as  payment  its 
market  value  at  the  time  must  exceed  the 
principal  and  lawful  interest,  to  amount  to 
payment  and  receipt  of  illegal  interest. 
Blakely  First  Nat  Bank  v.  Davis,  (1911)  135 
Ga.  687,  70  S.  E.  246. 

Where  property  is  accepted  in  payment  of 


a  debt  infected  with  usury,  it  must  appear, 
not  only  that  the  market  value  of  the  prop- 
erty was  in  excess  of  the  principal  debt  and 
legal  interest,  but  that  the  transfer  and  de- 
livery thereof  was  intended  by  the  debtor  and 
accepted  by  the  bank  as  payment,  not  only  ^f 
the  lawful  interest,  but  also  of  the  illegal  in- 
terest ;  the  word  "  knowingly,"  as  used  in  this 
section,  meaning  "  with  knowledge."  Blakely 
First  Nat  Bank  v.  Davis,  (1911)  135  Ga.  687, 
70  S.  E.  246. 

Who  may  sue  for  penalty.  —  Joint  makers 
of  a  note  to  a  national  bank  who  have  sepa- 
rately, but  from  a  joint  fund,  paid  usury,  are 
entitled  to  jointly  maintain  an  action  for 
penalty  under  this  section.  Merchants',  etc., 
Nat  Bank  v,  Horton,  (1911)  27  Okla.  689, 
117  Pac.  201. 

A  complaint  under  this  section  making  the 
taking  or  reserving  of  usurious  interest,  when 
knowingly  done,  a  forfeiture  of  all  interest, 
and  if  such  interest  has  been  paid,  authoriz- 
ing a  recovery  of  double  the  amount  thereof, 
must  allege  that  the  interest  was  knowingly 
taken.  Garfunkle  v,  Charleston  Bank,  ( 1908 ) 
79  S.  C.  404,  60  S.  £.  942. 

Limitation  of  action.  —  An  application  by  a 
national  bank  of  a  payment  on  a  usurious 
note  to  payment  of  the  usurious  interest,  with 
the  knowledge  and  consent  of  the  maker,  so 
that  the  two-year  limitation  for  recovery  pre- 
scribed by  this  section,  of  the  penalty,  begins 
to  run,  is  show^n,  where  on  the  back  of  the 
note  is  indorsed  interest  paid  at  a  usurious 
rate,  and  such  note  is  taken  up  and  a  new 
note  given,  in  renewal,  for  the  amount  re- 
maining unpaid  after  allowing  such  usurious 
rate.  McCarthy  v.  Rapid  City  First  Nat 
Bank,  (1909)  23  S.  D.  269,  121  N.  W.  853. 

Voluntary  pa3nnent8  by  third  persons. — 
This  section  does  not  apply  to  voluntary  pay- 
ments of  debts  of  third  persons  to  the  bank, 
which  may  be  infected  with  usury.  Blakelv 
First  Nat  Bank  t?.  Davis,  (1911)  135  Ga. 
687,  70  S.  E.  246. 

Burden  of  proof.  —  One  seeking  to  recover 
the  penalty  given  by  this  section  for  usury  on 
a  note  to  a  national  bank,  has  the  burden  of 
showing  that  the  interest  paid  exceeded  the 
legal  rate,  and  that  the  bank  received  it 
knowingly.  Merchants',  etc.,  Nat  Bank  c. 
Horton,  (1911)  27  Okla.  689,  117  Pac.  201. 

V.  Statutobt  Rkkedt  Exclusive. 

Set-off  of  interest  paid.  —  To  the  same 
effect  as  the  original  note,  National  Bank 
V.  Lynch,  (W.  Va.  1911)  71  S.  E.  389. 


Vol.  V,  p.  139,  sec.  5199. 

Assets  not  necessary  to  retain  as  capital 
or  surplus.  —  Under  R.  S.  sees.  5199,  5204, 
authorizing  directors  of  a  national  bank  to 
declare  semi-annual  dividends  out  of  net 
profits  after  carrying  one-tenth  part  of  the 
net  profits  of  the  preceding  half  year  to  the 
surplus  fund  until  the  same  shall  amount  to 
twenty  per  centum  of  the  capital  stock,  and 
prohibiting  the  withdrawal,  in  the  form  of 


dividends  or  otherwise,  of  any  portion  of  the 
capital,  assets  which  it  is  not  necessary  to  re- 
tain as  capital  or  for  the  surplus  fund  may 
be  returned  to  the  shareholders  by  the  direct- 
ors, and  dividends  so  ordered  may  be  made 
payable  in  the  future,  and  on  the  contingency 
of  future  collections  on  such  assets.  Cogswell 
r.  Second  Nat.  Bank,  (1905)  78  Conn.  75,  60 
Atl.  1059. 
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Vol.  V,  p.  139,  sec.  5200. 

Amendment.  —  This  section  was  amended 
by  Act  of  June  22,  1006,  ch.  3516,  34  Stat. 
L.  451,  1909  Supp.  Fed.  SUt.  Annot.  353. 

Sffeet  of  nltra  vires  act.  —  To  the  same 
effect  as  the  original  note,  Richeson  t*.  Na- 
tional Bank,  (1910)  96  Ark.  594,  132  S.  W. 
913. 

A  violation  of  this  section,  prohibiting  a 
national  bank  from  loaning  more  than  ten 
per  cent,  of  its  capital  to  any  person  or  cor- 
poration, can  be  taken  advanti^ge  of  only  by 
the  government.    Maryland  Trust  Co.  v.  Na- 


tional Mechanics'  Bank,  (1906)  102  Md.  608, 
63  Atl.  70. 

Where,  in  evidence  of  a  loan  actually  made 
to  a  bank,  the  loaning  bank  accepted  from  the 
borrowing  bank  a  note  signed  by  the  latter's 
cashier  personally  and  indorsed  by  the  bor- 
rowing bank,  to  avoid  disclosing  on  the  face 
of  the  transaction  an  excessive  loan,  it  was 
held  that  the  borrowing  bank  was  not  there- 
by relieved .  from  its  obligation  as  a  debtor. 
Portage  First  Nat.  Bank  v.  Northwood  State 
Bank,  (1906)  16  N.  D.  594,  109  N.  W.  61. 


Vol.  V,  p.  140,  sec.  5201. 

Appointment  of  receiver  by  state  court.— See  under  this  title,  voL  5,  p.  170,  sec  6234. 


Vol.  V,  p.  141,  sec.  5202. 

Extent  of  indebtedness.  —  To  the  same 
effect  as  the  second  paragraph  of  the  original 
note,  Waterbury  r.  McEinnon,  (1906)  146 
Fed.  737,  77  C.  C.  A.  294. 

Bond  to  secure  deposit  of  public  money.  — 
The  execution  of  a  bond  by  a  national  bank 
to  secure  county  deposits  does  not  constitute 
an  increase  of  the  bank's  liability,  in  viola- 

Vol.  V.  p.  143,  sec.  5205. 

Decision  of  Comptroller  conclusive.  —  The 
decision  of  the  Comptroller  of  the  Currency 
that  the  capital  stock  of  a  national  bank  is 
impaired  is  conclusive  on  the  stockholders  of 
the  bank  and  on  the  courts;  the  bank  having 


tion  of  this  section,  declaring  that  no  national 
banking  association  shall  at  any  time  be  in- 
debted or  liable  to  an  amount  exceeding  its 
capital  stock  actually  paid  in,  except  on  ac- 
count of  moneys  deposited  with  or  collected 
by  the  association.  Gratiot  County  t*.  Mun- 
son,  (1909)  157  Mich.  505,  122  N.  W.  117. 


no  alternative  but  to  make  good  the  impair- 
ment or  liquidate.  Thomas  v,  Gilbert,  (1909) 
55  Ore.  14,  101  Pac.  393,  104  Pac.  888. 

Appointment  of  receiver  by  state  court. — 
See  under  this  title,  vol.  5,  p.  170,  sec.  5234. 


Vol.  V,  p.  144,  sec.  5208. 

Construction  of  statute.  —  This  section  de- 
clares that  it  shall  be  unlawful  for  any  offi- 
cer, agent,  or  clerk  of  any  national  bank  to 
certify  any  check  when  the  drawer  has  not 
on  deposit  with  the  bank  an  amount  of  money 
equal  to  the  amount  specified  in  the  check; 
and  Act  Cong.  July  12,  1882,  ch.  290,  sec.  13, 
22  Stat.  L.  166,  5  Fed.  Stat.  Annot.  145,  de- 
clares that  any  officer,  clerk,  or  agent  of  a 
national  bank  who  shall  certify  checks  before 
the  amount  thereof  shall  have  been  regularly 
entered  to  the  credit  of  the  drawer  on  the 
books  of  the  bank  shall  be  guilty  of  a  misde- 
meanor. It  has  been  held  that  section  5208 
does  not  create  any  criminal  offense,  but  that 
such  section  should  be  read  with  section  13, 

Vol.  V,  p.  145,  sec.  13. 

Indictment.  —  An  indictment  against  an 
officer  of  a  national  bank,  alleging  unlawful 
certification  of  checks,  was  not  fa&illy  defec- 
tive for  failure  to  set  out  toiidem  verhU  the 
written  certifications,  under  the  rule  that  In 
an  indictment  in  federal  courts  it  is  not  nec- 
essary to  allege  the  tenor  of  an  instrument 
unless  it  touches  the  gist  of  the  crime.  U.  S. 
V.  Heinze,  (1908)  161  Fed.  425. 


and  that  the  two  create  one  offense,  viz.,  the 
certification  of  a  check  when  the  drawer  has 
not  sufficient  money  to  cover  it,  or  before  the 
amount  shall  have  been  regularly  entered.  U. 
S.  r.  Heinze,  (1908)  161  Fed.  425. 

The  word  ''certify,"  as  applied  to  bank 
checks,  indicates  that  certain  words  have 
been  written  or  printed  on  a  check,  and  that 
the  check  has  passed  from  the  custody  of  the 
bank  into  the  hands  of  some  other  party,  and 
that  thereby  the  person  certifying  created  an 
obligation  of  the  bank.  U.  S.  v.  Heinze, 
(1908)   161  Fed.  425. 

Appointment  of  receiver  by  state  court. — 
See  under  this  title,  vol.  5,  p.  170,  sec.  5234. 


Proof.  —  Where  an  indictment  against  a 
national  bank  officer  charged  him  personally 
with  illegally  certifying  certain  checks,  it  was 
necessary  for  the  government,  in  order  to  sus- 
tain such  charge,  to  prove  that  the  individuals 
who  actually  executed  the  certification  in- 
dorsement were  but  the  physical  instruments 
of  the  defendant  and  acted  in  accordance  with 
his  orders.  U.  S.  v.  Heinze,  (1908)  161  Fed. 
425. 
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Vol.  V,  p.  145,  sec.  5209. 

NOTES  ON  SECTION  5200. 

1.  In  General,  1512. 
II,  Embp^zlkmsnt,    1512, 

III.   ABBTBACTXNa   FUNDS,   BTC,    1512. 

IV.  Misapplication  of  Funds,  btc,  1513. 
V.  False  Entbiss,  1515. 

VI.  AlD«S8  AND  ASBTTOBS,   1518. 

I.  In  Genebal. 

«  Maneys,  Itmds,  or  cioditB."  —  In  thie  see- 
tion  the  word  "moneys**  refers  to  the  cur- 
rency or  circulating  medium  of  the  country, 
the  word  "  funds "  refers  to  government, 
state,  county,  municipal,  or  other  bonds,  and 
to  other  forms  of  obligations  and  securities 
in  which  investments  may  be  made;  and  the 
word  "credits"  refers  to  notes  and  bills  pay- 
able to  the  bank,  and  to  other  forms  of  direct 
promises  to  pay  money  to  it.  U.  S.  v.  Smith, 
(1907)  162  Fed.  542. 

Intent.  —  The  intent  to  injure  or  defraud, 
made  by  this  section  an  element  of  the 
offenses  of  embezzlement,  abstraction,  or  wil- 
ful misapplication  of  funds  by  an  officer, 
clerki  or  agent  of  a,  national  bank,  need  not 
necessarily  have  been  the  object  or  purpose 
with  which  the  act  was  done;  but  it  is  suffi- 
cient if  the  natural  and  necessary  effect  of  the 
act  was  to  injure  or  defraud  the  bank  or 
others,  and  it  was  wilfully  and  intentionally 
done.    U.  S.  v.  Breeae,  (1004)   131  Fed.  015. 

No  criminal  liability  except  under  this  lec* 
tion.  —  Gross  maladministration  and  inex- 
cusable breach  of  duty  on  the  part  of  the 
offloeirs  of  a  national  bank  in  its  management, 
however  disastrous  to  its  stockholders,  are 
not  punishable  unless  in  violation  of  this  sec- 
tion. Prettyman  v.  U.  S.,  (C.  C.  A.  1010) 
180  Fed.  30. 

Indictment.  —  An  indictment  against  a  na- 
tional bank  cashier  for  an  offense  against  the 
national  banking  law  was  not  defective  for 
failure  to  allege  that  the  bank  was  doing 
business  at  the  time  the  alleged  offenses  were 
committed.  Geiger  v.  U.  S.,  (C.  C.  A.  1908) 
162  FcmI.  844. 

False  report.  —  Where  the  president  of  a 
national  bank  made  a  false  report  to  the 
Comptroller  of  the  Currency  with  Intent  to 
deceive  an  examiner  who  misht  be  appointed 
to  make  an  examination  of  Uie  bank,  as  pro- 
vided by  section  5240,  5  Fed.  Stat.  Annot. 
187,  it  was  held  that  such  act  constituted  an 
offense^  irrespective  of  the  existence  of  any 
other  incidents  disjunctively  mentioned  in 
section  5200.  Clement  v,  U.  S.,  (1006)  140 
Fed.  305,  70  C.  C.  A.  243. 

II.  Embezzlement. 

Elements  of  offense.  —  The  crime  of  embez- 
zlement from  a  national  bank  by  an  officer, 
clerk,  or  agent,  within  this  section,  involves 
two  genera]  elements:  ^rst,  a  breach  of 
trust  or  duty  with  respect  to  the  moneys., 
funds,  or  credits  of  the  bank  embezzled,  which 
must  have  been  lawfully  in  the  custody  or 
possession  of  the  accused  by  virtue  of  his 
office  or  employment,  although  such  posses- 


sion need  not  have  been  exclusive  of  that  of 
other  officers,  clerks,  or  agents;  and,  second, 
the  wrongful  appropriation  of  such  moneys, 
funds,  or  credits  to  his  own  use,  with  intent 
to  injure  or  defraud  the  association  or  others. 
U,  S.  r.  Breese,  (1004)  131  Fed.  016. 

Includes  abstraction  and  misapplication. — 
The  crime  of  embezzlement  by  an  officer,  elerk, 
or  agent  of  a  national  bank,  under  this  see- 
tion,  necessarily  includes  the  offenses  of  ab- 
straction and  wilful  misappropriation,  but 
either  of  the  latter  offenses  may  be  committed 
without  embezzlement,  U.  S.  v.  Breese, 
(1004)   131  Fed.  915. 

Collection  by  agent.  —  In  Spencer  v.  U.  8.. 
(1909)  109  Fed.  562,  95  C.  C.  A.  60,  it  ap- 
peared that  the  accused^s  duty  was  to  take 
drafts  or  other  items  received  by  a  national 
bank  by  which  be  wipi  employed  from  it4 
patrons  for  collection,  present  them  to  the 
drawees  or  others  liable  tliereon,  receive  the 
money  due,  and  return  it  to  the  bank.  He. 
however,  reported  a  less  amount  collected  than 
he  actually  received,  and  converted  the  differ- 
ence. It  was  held  that  in  making  the  collec- 
tion he  acted  as  the  bank's  agent,  and  that 
the  money  while  in  his  possession  and  before 
it  had  been  actually  deposited  in  tlie  bank, 
belonged  to  it,  and  that  he  was  therefore  prop- 
erlv  convicted  of  embe?^ling  the  same. 

Indictment. — An  indictment  under  this  sec- 
tion is  bad  for  insufficient  description  of  the 
offense,  where  it  charges  the  embezzlement,  as 
well  as  the  misapplication,  of  the  "  funds  and 
credits  "  of  a  national  bank  by  the  defendant 
as  president,  without  setting  forth  any  par- 
ticular description  of  either,  and  without  any 
separate  statement  as  to  the  amount  either 
of  "  funds  "  or  of  "  credits  "  so  embezaled  or 
misapplied.  U.  S.  v.  Smith,  (1007)  152  Fed. 
542. 

III.  Abstbacttino  Funds,  etc. 

Abstract  defined.  —  Abstraction,  under  this 
section,  is  the  act  of  one  who,  being  an  offi- 
cer, clerk,  or  agent  of  a  national  banking  asso- 
ciation, wrongfully  takes  or  withdraws  from 
it  any  of  its  moneys,  funds,  or  credits,  with 
intent  to  injure  or  defraud  it,  or  some  other 
person  or  company,  and  without  its  knowl- 
edge and  consent,  or  that  of  its  board  of  di- 
rectors, converts  them  to  the  use  of  himself, 
or  of  some  person  or  company  other  tlian 
the  bank.  No  previous  lawful  possession  is 
necessary  to  constitute  the  crime,  nor  does 
it  matter  in  what  manner  it  is  accomplished. 
U.  S.  r.  Breese,  (1904)   131  Fed.  915. 

Cashing  check  and  converting  procteds.— 
Where  a  customer  of  a  national  banking  asso- 
ciation, whose  note  to  the  bank  was  about  to 
mature,  delivered  a  check  to  the  bank  to  pay 
the  note  when  due,  and,  the  check  coming  into 
the  hands  of  defendant  as  cashier  of  the  oank, 
he  cashed  it  and  converted  the  proceeds,  it 
was  held  that  the  loss  was  that  of  the  bank, 
and  the  defendant's  offense  a  wilful  misappli- 
cation and  abstraction  of  the  bank's  fupds 
and  credits,  and  not  a  mere  breach  of  trast. 
Geiger  r.  U.  S.,  (C.  C.  A.  1008)  162  Fed.  844. 
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Indictmeilt.  —  An  indicttnent  charging  thai 
the  defendant,  being  then  and  thete  the  caiih- 
ier  of  a  certain  "national  banking  associa- 
tion," to  wit,  etc.,  was  not  fatally  defective 
for  failure  to  allege  that  the  national  bank- 
ing association  specified  was  a  national  bank- 
ing association  organized  under  the  laws  of 
the  United  States.  Geiger  v.  U.  S.,  ( C.  C.  A. 
1908)   162  Fed.  844. 

IV.  Misapplication  of  Funds,  etc. 

MiaapplicAtion  defined.  —  To  the  same  effect 
as  the'  second  paragraph  of  the  original  note, 
U.  S.  V.  Heinze,  (1908)  161  Fed.  425. 

Wilful  misapplication  of  the  moneys,  fuiids, 
or  credits  of  a  national  bank  consists  in 
their  misapplication  by  an  officer,  clerk,  or 
agent  of  the  bank,  made  Wilfully  and  wrong- 
fully, and  with  iiitent  to  injure  or  defraud 
the  association  or  some  other  person  or  com- 
pany, and  their  conversion  to  his  own  use,  or 
to  the  use  of  some  one  other  than  the  bank. 
No  previous  lawful  possession  is  necessary  to 
constitute  the  crime.  U.  S.  v,  Breese,  (1904) 
131  Fed.  915. 

GraTamen  of  offense.  —  To  the  same  effect 
as  the  original  note,  U.  S.  r.  Steinman, 
(C.  C.  A.  1909)  172  Fod.  913. 

Withdrawal  of  funds  necessAtjr.  —  Funds 
of  a  national  bank  are  not  misapplied  by  an 
officer  for  the  purpose  of  constituting  a  crimi- 
nal offense,  under  this  Section,  merely  by  the 
drawing  of  a  draft  on  a  filnd  on  deposit  in 
another  bank,  or  by  entering  a  credit  to  a 
depositor  on  the  books;  but  it  Is  necessary 
that  the  fund  should  have  been  actually  with- 
drawn or  converfed  in  some  form,  so  that  it  is 
lost  to  the  bank,  and  such  loss  must  be  averred 
in  an  indictment  for  the  offense,  and  the 
facts  set  out  showing  it  to  have  been  unlaw- 
ful. U.  S.  V.  Martlndale,  (1903)  146  Fed. 
280. 

The  mere  renewal  of  a  note  bj'  the  officers 
of  a  national  bank  to  cover  a  loan  not  suf- 
ficiently secured  did  not  constitute  a  misap- 
plication of  the  bank's  funds,  because  the 
transaction  was  accomplished  in  the  form  of 
a  discount  of  the  renewal  note,  by  placing  the 
proceeds  to  the  customer^^  credit  and  receiv- 
ing from  him  a  cJieek  against  the  fund  for 
an  amount  sufficient  to  pay  the  old  note, 
without  the  bank  parting  with  any  money. 
Adler  v.  U.  S.,  (C.  C.  A.  1910)   182  Fed.  464. 

Overdrafts.  —  An  overdraft  on  a  nfttional 
bank  may  be  legal  or  criminal,  according  to 
the  intent  of  the  person  committing  it,  in- 
ferred from  the  surrounding  circtimstances 
shown  by  the  evidence.  U.  S.  i;.  Heinze, 
(1908)   161  Fed.  425. 

The  fact  atone  that  an  officer  of  a  national 
bank  causes  it  to  pay  overdrafts,  drawn  by 
himself  or  other  customers  of  the  bank,  or 
inakes  a  loan  without  security,  does  hot  con- 
stitute an  offense,  under  this  section ;  nor  does 
an  indictment  averring  ^uch  facts  charge  an 
offense,  because  it  further  avers  an  intent  to 
injure  and  defraud  the  bank.  U.  S.  r.  Norton, 
(1911)   188  Fed.  256. 

An  unintentional  overdraft  by  a  depositor 
ih  good  staflding  and  f>ossesFing  ample  means 
to  pay,  or  an  overdraft  to  be  paid  pursuant  to 


a  prior  agreement  resting  on  abundant  credit, 
does  not  constitute  a  wilful  misapplication  oi 
It  national  bank's  funds,  in  violation  of  this 
section.  tJ.  S.  i-.  Steinman,  (C.  C.  A.  ioOft) 
172  Fed.  913. 

In  Adler  r.  U.  S.,  (C.  C.  A.  1910)  182  fed. 
464,  it  appeared  that  the  accused,  who  was 
president  of  a  national  bank,  having  over- 
drawn his  account  $18,303.80,  executed  his 
note  to  the  bank  for  $20,000,  secured  by  cer- 
tain corporate  stock,  the  proceeds  of  the  note 
being  used  to  cancel  the  overdraft,  and  the 
balance  credited  to  his  account,  subject  to 
check.  The  note  not  havitig  been  paid,  the 
collateral  Was  sold  for  $5,000  caah,  which 
paid  the  $1,146  additional  advancement,  and 
$3,800  on  the  overdi-aft.  It  was  held  that  the 
execution  of  the  note  waa  a  benefit  and  not  a 
loss  to  the  bank,  eind  that  accused  by  that 
transaction  i^as  not  guilty  of  misapplying  the 
bank's  funds,  in  violation  of  this  section. 

Proof  of  intent.  —  Where,  in  a  prosecution 
of  the  vice-president  of  a  batik  for  alleged 
misappropriation  of  the  bank's  funds  in  the 
payment  of  overdrafts  by  the  bank's  clishier, 
there  was  no  evidence  tliat  the  checks  repre- 
senting the  overdrafts  were  paid  with  the 
knowledge  or  under  the  directions  of  the  vice- 
president,  the  offense  lis  to  him  Was  not 
proved,  under  the  rule  that  to  constitute  a 
wilful  misappropriation  of  a  national  bank's 
funds  there  must  in  fact  be  an  unlawful  appli- 
cation by  the  person  charged,  with  intent  to 
injure  and  defraud  the  bank.  t*rettyman  v. 
U.  S.,  (C.  C.  A.  1910)  180  Fed.  30. 

Discountihg  worthless  paper.  — The  dis- 
counting by  the  president  of  a  national  bank 
with  the  funds  of  the  bank  of  commercial 
paper  known  to  him  to  be  worthless  or  fic- 
titious, for  the  benefit  of  an  insolvent  cor- 
poration of  which  he  is  an  Officer,  and  with 
intent  to  injure  and  defraud  the  bank,  is  A 
wilful  misapplication  of  its  funds,  constitut- 
ing a  criminal  offense  under  this  section. 
Flickinger  v.  U.  S.,  (1906)  150  Fed.  1,  7d  C. 
C.  A.  515. 

Effect  of  knowledge  afid  consent  o^  direct* 
Orft.  —  An  officer  of  a  national  bank  is  not 
guilty  of  embezzlement,  abstraction,  or  Wilftil 
misapplication  of  its  funds  because  of  his  6h^ 
taining  money  from  the  bank  for  his  own 
use  by  means  of  overdrafts  or  loans  by  bond 
fide  arrangement  with  its  authorized  officers 
or  committee,  but  he  is  only  protected  by 
such  arrangemeht  where  it  was  made  by  those 
representing  the  bank,  in  good  fdith,  atld  in 
the  supposSi  interest  of  the  bank.  tJ.  S.  v. 
Breese,  (1904)  131  Fed.  916. 

An  indictment  under  this  s^ctirttl  charging 
the  defendant,  lis  president  and  director,  with 
having  wilfully  misapplied  certain  credits  of 
the  bank,  "  by  procuring  the  authdrity  of  the 
board  of  directors  ...  to  an  acceptance  of 
an  assignment "  of  an  Interest  in  a  partner- 
ship in  satisfaction  of  an  indebtedness  due 
the  bank,  ahd  charging  the  amount  of  such 
indebtedness  to  the  account  of  stocks  and 
bonds,  knowing  that  the  assignor  had  in  fAct 
no  interest  in  such  partnership,  was  held  not 
to  state  an  offense  under  the  statute,  since 
what  was  done  appeared  to  have  been  by  an- 
thrrity  of  the  board  of  directors,  and  the  facts 
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set  out  did  not  show  a  misapplication  of 
credits  by  the  defendant,  nor  was  it  averred 
that  such  misapplication  was  made  to  his  own 
use,  benefit,  or  gain,  nor  to  that  of  any  per- 
son other  than  the  bank.  U.  S.  t\  Smith, 
(1007)   152  Fed.  542. 

Bad  loans.  —  For  an  officer  of  a  national 
bank  who  is  also  a  promoter  of  various  enter- 
prises to  obtain  the  funds  of  the  bank  on  the 
security  of  unmarketable  bonds  of  his  own 
enterprises,  at  the  risk  of  the  interest  of  the 
bank,  is  a  misapplication  of  the  funds  which 
cannot  be  covered  up  by  entering  the  trans- 
actions on  the  books  as  loans  and  investments. 
Walsh  t?.  U.  a,  (1909)  174  Fed.  615,  98  C.  C. 
A.  461. 

Indictment  —  Definiteness,  —  A  count  in 
an  indictment,  under  this  section,  charging 
that  defendant,  as  a  director  of  a  national 
bank,  between  certain  given  dates  abstracted 
and  misapplied  a'  stated  sum  of  the  moneys, 
fuQds,  and  credits  of  the  bank,  without  fur- 
ther specification,  was  held  to  be  insufficient, 
as  too  general  and  indefinite.  U.  S.  17.  Martin- 
dale,  (1903)  146  Fed.  280. 

Where,  in  a  prosecution  .against  a  national 
bank  officer  foi;  wilful  misapplication  of  the 
moneys,  funds,  and  credits  of  the  bank,  the 
indictment  definitely  charged  the  value  in 
lawful  money  of  the  United  States  of  the 
misapplied  property,  it  was  not  defective  for 
failure  to  specify  the  exact  thing  misapplied, 
whether  moneys,  funds,  or  credits.  U.  S.  r. 
Heinze,  (1908)  161  Fed.  425.  Compare  U.  S. 
V,  Smith,  (1907)  152  Fed.  542. 

Allegation  of  poaaeasion  of  funda.  —  An  in- 
dictment of  an  officer  of  a  national  bank,  un- 
der this  section,  for  misapplication  of  funds, 
sufficiently  alleges  his  possession  of  the  funda 
by  an  averment  that  he  was  president  of  the 
bank,  and  as  such  had  access  to  its  funds, 
properties,  moneys,  and  credits,  with  duties 
to  perform  in  their  control,  management,  and 
application.  U.  S.  v,  Eastman,  (1904)  132 
Fed.  551. 

Manner  of  miaappUcaiion,  —  An  indict- 
ment of  an  officer  of  a  national  bank,  under 
this  section,  for  misapplication  of  the  funds 
or  property  of  the  association,  sufficiently  al- 
leges the  manner  in  which  the  misapplication 
was  accomplished  where  it  charges  that,  hav- 
ing access  to  the  funds  and  properties  of  the 
bank,  he  wilfully,  unlawfully,  fraudulently, 
and  without  the  consent  of  the  bank,  eon- 
verted  them  to  his  own  use,  or  to  the  use  of 
persons  other  than  himself  and  other  than  the 
association.  U.  8.  v,  Eastman,  (1904)  132 
Fed.  561. 

An- indictment  alleging  that  F.,  as  cashier 
of  a  national  bank,  unlawfully  "converted" 
certain  "moneys,  funds,  credit  and  credits" 
to  the  use  of  D.,  was  held  to  sufficiently  charge 
the  manner  in  which  the  misapplication  was 
effected.  Dickinson  v.  U.  S.,  (C.  C.  A.  1908) 
159  Fed.  801. 

Allegation  of  conversion.  —  A  conversion  is 
charged  by  the  allegation  of  an  indictment 
for  wilful  misapplication  of  the  funds  of  a 
national  bank,  that  the  defendant,  being  presi- 
dent of  the  bank,  and  having  control  of  its 
funds,  with  intent  to  injure  and  defraud,  re- 
ceived and  discounted  a  promissory  note  for 


a  specified  sum,  for  his  use,  benefit,  and  ad- 
vantage, knowing  that  the  note  was  wholly 
unsecured,  whereby  the  proceeds  of  the  dis- 
count were  wholly  lost  to  the  bank.  U.  S.  r. 
Heinze,  (1910)  218  U.  S.  532,  31  S.  Ct.  98,  54 
U.  S.  (L.  ed.)  1139,  followed  in  U.  S.  ». 
Heinze,  (1910)  218  U.  S.  547,  31  S.  Ct.  102, 
54  U.  S.  (L.  ed.)   1145. 

An  indictment  for  the  wilful  misapplication 
of  funds  of  a  national  bank  by  an  officer,  with 
intent  to  defraud,  in  violation  of  this  section, 
by  receiving  and  discounting  with  its  money 
an  absolutely  unsecured  promissory  note  of  a 
named  partnership,  whereby  the  proceeds  of 
the  discount  of  the  note  were  wholly  lost  to 
the  bank,  need  not  charge  a  conversion  by  the 
recipient  of  the  proceeds  of  the  discount,  pro- 
vided it  does  allese  a  conversion  by  such  offi- 
cer. U.  S.  V,  Heinze,  (1910)  218  U.  S.  532, 
31  S.  Ct  98,  54  U.  S.  (L.  ed.)  1139,  followed 
in  U.  S.  r.  Heinze,  (1910)  218  U.  S.  547,  31 
S.  Ct.  102,  54  U.  S.  (L.  ed.)  1145. 

Allegation  of  fraud,  —  An  indictment  un- 
der this  section  which  charged  that  the  de- 
fendant, while  an  officer  of  a  national  bank, 
with  intent  to  injure  or  defraud  the  bank, 
unlawfully  and  wilfully  misapplied  and  con- 
verted to  his  own  use  funds  of  the  bank,  by 
withdrawing  money  therefrom  upon  a  charge 
ticket,  pursuant  to  which  the  amount  was 
charged  to  his  account,  was  held  to  be  insuf- 
ficient to  charge  an  offense,  in  the  absence 
of  averments  showing  that  the  bank  was  in 
fact  defrauded,  or  a  probability  that  it  would 
be  defrauded,  thereby,  as  that  defendant  was 
insolvent,  and  that  the  overdraft  was  not 
paid.    U.  S.  c.  Norton,  (1911)   188  Fed.  256. 

Allegation  of  felonioua  intent.  —  An  in- 
dictment charging  an  officer  of  a  national 
bank  with  misapplication  of  its  funds,  or 
with  making  falae  entries  in  its  books,  need 
not  allege  that  the  acts  were  done  feloniously, 
where  they  are  charged  to  have  been  done  wil- 
fully and  with  intent  to  defraud  the  bank, 
and  are  such  as  are  made  misdemeanors  by 
the  statute.  U.  S.  V.  Eastman,  (1904)  132 
Fed.  551. 

Allegation  of  toant  of  authority,  —  In  an 
indictment  under  this  section  charging  an 
officer  of  a  national  bank  with  a  wilful  mis- 
application of  its  funds  with  intent  to  injure 
und  defraud  the  association,  it  is  not  neces- 
sary to  aver  that  the  acts  set  out  were  done 
without  authority  from  the  directors.  Flick- 
inger  v,  U.  S.,  (1906)  160  Fed.  1,  79  C.  C.  A. 
515.  Compare  U.  S.  r.  Martindale,  (1903) 
146  Fed.  280. 

Separate  counta.  —  Where  an  officer  of  a 
national  bank  is  charged  in  an  indictment 
with  the  fraudulent  misapplication  of  its 
funds  in  the  payment  of  several  and  distinct 
notes,  each  payment  constitutes  a  separate 
misapplication,  and  must  be  charged  in  a 
separate  count.  U.  S.  v,  Martindale,  (1903) 
146  Fed.  280. 

For  other  eaaea  dealing  with  indictments 
for  misapplication  of  the  funds  of  a  national 
bank,  see  U.  S.  r.  Martindale,  (1904)  146 
Fed.  289;  U.  S.  V.  Smith,  (1907)  152  Fed. 
542;  U.  S.  V,  Morse,  (1908)  161  Fed.  429: 
rseiger  r.  U.  S.,  (C.  C.  A.  1908)  162  Fed. 
844. 
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Evidence.  —  In  a  prosecution  for  misappro- 
priation of  the  funds  of  a  national  bank,  it 
was  held  that  a  letter  written  by  certain  of 
the  directors  of  the  bank  to  the  Comptroller 
of  the  Currency,  after  the  misappropriation, 
was  inadmissible  either  as  showing  the  state 
of  mind  of  the  directors  after  the  offense,  or 
a  ratification  of  the  misappropriation.  Dick- 
inson r.  U.  8.,  (C.  C.  A.  1908)   169  Fed.  801. 

In  a  trial  for  aiding  a  national  bank  cash- 
ier in  misapplying  a  stock  certificate  held  by 
the  bank  as  collateral  for  a  loan,  defendant 
having  used  the  certificate  as  collateral  on  a 
note  he  discounted,  defended  on  the  ground 
that  he  did  not  know  of  the  bank's  interest 
in  the  certificate  and  was  innocent  of  any 
purpose  to  aid  and  abet  in. abstracting  it,  the 
prosecution  could  show  thai  the  bank's  minute 
book  disclosed  no  record  of  the  directors 
sanctioning  the  use  of  the  certificate.  Cook 
r.  U.  S.,  (C.  C.  A.  1908)   169  Fed.  919. 

In  a  prosecution  of  national  bank  ofiicers 
and  alleged  aiders  and  abetters  for  misap- 
plying the  bank's  funds,  evidence  of  the  tak- 
ing of  a  mortgage  to  secure  an  indebtedness 
represented  by  overdrafts  and  the  making  of 
an  additional  loan  secured  by  deposit  of  other 
collateral,  the  effect  of  which  was  to  give  the 
bank  better  security  than  before,  was  insuf- 
ficient to  sustain  a  conviction.  Prettyman  t?. 
U.  S.,  (C.  C.  A.  1910)  180  Fed.  30. 

Declaration  of  accused.  —  In  May  v,  U.  S., 
(C.  C.  A.  1907)  167  Fed.  1,  it  appeared  that 
the  defendant  was  charged  with  having  made 
a  false  entry  in  a  report  made  to  the  Comp- 
troller of  the  Currencey  as  president  of  a  na- 
tional bank,  in  that  he  omitted  from  the 
statement  of  deposits  for  which  the  bank  was 
liable  the  amount  of  a  deposit  made  several 
years  before  and  which  had  not  been  with- 
drawn. The  defense  was  that  the  depositor 
had  authorized  defendant  to  loan  the  money, 
which  had  been  done,  but  the  depositor  denied 
such  agreement.  It  was  shown  by  the  evi- 
dence that  defendant,  in  fact,  made  loans 
which  were  charged  to  the  depositor's  account, 
and  for  which  he  took  notes  payable  to  the 
depositor.  It  was  held  that  a  statement  made 
by  him  to  a  borrower  at  the  time  of  making 
such  a  loan,  which  was  several  years  before 
the  making  of  the  alleged  false  report,  to  the 
effect  that  it  was  made  from  money  left  by 
the  depositor  to  be  loaned,  was  not  admissi- 
ble as  a  part  of  the  res  gestCB,  but  was  prop- 
erly excluded  as  a  self-serving  declaration. 

For  other  cases  see  Lear  v,  U.  R.,  (1906) 
147  Fed.  349,  77  C.  C.  A.  627 ;  Brock  r.  U.  S., 
(1906)  149  Fed.  173,  79  C.  C.  A.  121 ;  Clement 
r.  U.  S.,  (1906)  149  Fed.  305,  79  C.  C.  A. 
243. 

Infltnxctioiis  to  jury.  —  In  a  prosecution  of 
an  oflScer  of  a  national  bank  under  this  sec- 
tion for  misapplication  of  funds  with  intent 
to  injure  and  defraud  the  association,  general 
language  used  in  the  charge  in  explaining  the 
section,  stating  that  a  misapplication  of 
funds,  in  order  to  constitute  an  offense,  must 
have  been  with  intent  to  injure  or  defraud  the 
bank  "  or  to  deceive  any  officer  of  the  bank  or 
any  agent  appointed  pursuant  to  law  to  ex- 
amine the  affairs  of  the  bank,"  was  not 
inisleading,  where  the  jury  were  subsequently 


charged  specifically  on  the  precise  issue  pre- 
sented by  the  indictment  and  that  an  intent 
to  defraud  the  bank  must  be  shown.  Morse 
V,  U.  S.,  (1909)  174  Fed.  639,  98  C.  C.  A.  321. 
See  also  U.  S.  v.  Steinman,  (1909)  172  Fed. 
913,  97  C.  C.  A.  271. 

QuestiottB  for  jury.  —  In  a  prosecution  of  an 
officer  of  a  national  bank  for  misapplying  its 
funds,  where  the  transactions  as  shown  by  the 
books  of  the  bank  were  legitimate  and  proper 
on  their  face,  it  was  held  that  the  question 
of  intent  was  one  for  the  jury  under  proper 
instructions.  Walsh  v,  U.  S.,  (1909)  174 
Fed.  616,  98  C.  C.  A.  461. 

V.  False  Entbies. 

Who  liable.  —  To  the  same  effect  as  the 
first  paragraph  of  the  original  note,  Morse  v. 
U.  S.,  (1909)  174  Fed.  539,  98  C.  C.  A.  321; 
U.  S.  V,  Wilson,  (1910)  176  Fed.  806;  Rich- 
ardson  r.  U.  S.,  (1910)  181  Fed.  1. 

False  entries  in  reports.  —  The  fact  that 
entries  in  a  report  made  by  a  national  bank 
to  the  Comptroller  accurately  state  the  facts 
as  shown  by  the  books  does  not  prevent  them 
from  being  false,  where  the  books  themselves 
do  not  correctly  show  the  actual  transactions 
or  condition  of  the  bank.  Morse  v.  U.  S., 
(1909)   174  Fed.  539,  98  C.  C.  A.  321. 

A  schedule  on  the  back  of  a  report  where 
it  is  covered  by  the  same  affidavit  as  the  rest 
of  the  report  is  a  part  of  the  report,  within 
this  section.  Harper  r.  U.  S.,  (1907)  7  Ind. 
Ter.  437,  104  S.  W.  673. 

Fraudulent  intent.  —  The  intent  with  which 
false  entries  in  the  books  or  reports  of  a  na- 
tional bank  are  made  is  of  the  essence  of  the 
offense,  and  must  be  proved  as  laid.  Richard- 
son V.  U.  S.,  (C.  C.  A.  1910)  181  Fed.  1. 

Intent  to  injure  a  bank  by  a  false  report 
to  the  Comptroller  of  the  Currency  is  not 
negatived  as  matter  of  law  by  the  fact  that 
the  report  showed  the  bank  to  be  in  better 
condition  than  it  really  was.  U.  S.  v,  Cor- 
bett.  0909)  215  U.  S.  233,  30  S.  Ct.  81,  64 
U.  S.  (L.  ed.)  173,  reversing  (1908)  162  Fed. 
687. 

Voluntary  reports.  —  This  section  includes 
a  report  voluntarily  made  as  well  as  one  re- 
quired by  law,  if  the  false  entry  was  made 
with  the  requisite  unlawful  intent.  Harper 
V.  U.  S.,  (C.  C.  A.  1909)  170  Fed.  385,  revers- 
ing (1907)  7  Ind.  Ter.  437,  104  S.  W.  673. 

What  are  false  entries.  —  A  false  entry 
within  this  section  is  an  entry  made  in  the 
bank's  books  by  an  officer  of  the  bank,  that 
is  intentionally  and  knowingly  false  when 
made,  and  made  with  intent  to  deceive  the 
officers  of  the  bank  or  defraud  the  association. 
U.  S.  V.  Wilson,  (1910)  176  Fed.  806. 

Officers  of  a  national  bank  may  not  make  a 
false  entry  in  the  bank's  books  with  intent 
to  deceive  in  violation  of  this  section  and 
escape  criminal  liability  because  they  go 
through  the  idle  and  deceitful  form  of  making 
a  transaction  to  which  the  entry  might  nom- 
inally but  not  really  relate.  Billingsley  v. 
U.  8.,  (C.  C.  A.  1910)  178  Fed.  653. 

Entries  in  the  books  of  a  national  bank 
showing  loans  to  persons  named  on  the  se- 
curity of  stocks  deposited  as  collateral,  when 
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in  fact  the  transactions  were  purchases  of 
the  stock  by  the  bank,  the  supposed  borrowers 
being  merely  dummies  wholly  irresponsible 
for  the  amount  of  the  notes  which  they  gave 
without  any  intention  of  paying  the  same  or 
any  knowledge  of  the  actual  transactions, 
were  false  entries,  and,  when  made  by  the 
direction  of  an  officer  of  the  bank  who  con- 
ducted the  transactions,  a  Jury  was  justified 
in  finding  that  they  wore  fraudulent  and 
made  with  intent  to  deceive  the  bank  ex- 
aminer and  his  agents  in  violation  of  this 
section.  Morse  v,  U.  S.,  (1909)  174  Fed.  630, 
98  C.  C.  A.  321. 

The  fact  that  a  national  bank  is  prohibited 
by  R.  S.  sec.  5201,  5  Fed.  Stat.  Annot.  140, 
from  purchasing  its  own  stock,  does  not  make 
such  a  purchase  a  nullity,  nor  does  the  pur- 
chase extinguish  the  stock,  and,  where  a  bank 
bought  and  held  shares  of  its  own  stock,  an 
entry  in  a  report  to  the  comptroller  of  the 
bonds,  securities,  etc.,  held  by  the  bank  from 
which  such  stock  was  omitted,  constituted  a 
false  entry.  Morse  t;.  U.  S.,  (1909)  174  Fed. 
539,  08  C.  C.  A.  321. 

Entries  in  the  books  of  a  national  bank 
which  correctly  record  actual  transactions  of 
the  bank,  although  such  transactions  may 
have  been  unauthorised,  or  even  fraudulent, 
are  not  false  entries,  within  the  meaning  of 
tills  section^  and  will  not  sustain  an  indict- 
ment thereunder  for  the  making  of  false 
entries.  Twining  v.  U.  S.,  (1906)  141  Fed. 
41,  72  C.  C.  A.  629. 

If  the  officer  of  a  bank  procured  a  note  to 
be  given  to  it  by  an  irresponsible  person,  with 
intent  of  apparently  increasing  the  bank's 
assets,  and  should  thereafter  make  an  entry 
in  a  report  required  by  law  to  the  Comptroller 
of  the  Currenoy,  including  such  note  as  a  bona 
fide  asset  of  the  bank,  with  either  of  the  in- 
tents denounced  by  this  section,  such  entry 
would  be  A  false  entry  within  this  section, 
though  the  paper  was  in  actual  existence. 
Haves  t*.  U.  S.,  (C.  C.  A.  1909)  189  Fed.  101. 

In  Hayes  t?.  U.  S.,  (C.  C.  A.  1909)  169  Fed. 
101,  it  appeared  that  a  national  bank,  of 
which  the  defendant  was  cashier,  was  in 
straitened  circumstances,  so  that  the  presi- 
dent, cashier,  and  assistant  cashier  had  not 
drawn  their  salaries  for  five  months.  Each 
of  the  officers  having  overdrawn  his  individual 
account  with  tlie  bank  to  the  amount  of  their 
unpaid  salaries,  the  bank  examiner  required 
the  overdraft  to  be  made  good,  and  to  ac- 
complish this  the  officers  induced  F.,  who  was 
solvent,  to  execute  his  note  to  the.  bank  for 
their  accommodation,  and  this  was  discounted 
and  entered  as  a  loan  and  discount;  the  pro- 
ceeds being  credited  to  the  officers'  individual 
accounts  to  make  good  the  overdrafts.  It  was 
held  that  the  note,  while  accommodation 
paper  so  far  as  the  officers  of  the  bank  were 
concerned,  was  enforceable  against  the  maker 
by  the  bank,  and  hence  its  inclusion  in  a  re- 
port made  by  the  cashier  to  the  Comptroller 
of  the  Currencey  as  a  loan  and  discount  of 
tlie  bank  did  not  constitute  the  making  of  a 
"  false  entry,"  in  violation  of  this  section. 

Conipiraey.  —  A  conspiracy  to  violate  this 
section  by  causing  false  entries  to  be  made  in 
the  books  of  a  national  bank  by  an  officer  or 


agent  thereof  for  the  purjjose  of  defrauding 
the  bank  or  others,  or  deceiving  an  aoent  ap- 
pointed to  examine  the  affairs  of  the  bank,  i jt 
one  to  commit  ^*  an  offense  against  the  United 
States,"  within  the  meaning  of  section  6440, 
2  Fed.  Stat.  Annot.  247,  and  is  indictable 
thereunder.  Scott  i?.  U.  S.,  (C.  C.  A.  1904) 
180  Fed.  429. 

presumptions.  —  Where  entries  by  the  ac- 
cused In  the  books  of  a  national  bank  woro 
false  and  capable  of  deceiving  the  comp- 
troller's agents,  it  was  held  that  the  defend- 
ant's intent  to  deceive  and  defraud  might  be 
inferred  from  the  making  of  the  entries,  under 
the  rule  that  every  person  is  presumed  to  in- 
tend the  natural  and  probable  result  of  his 
acts  knowingly  done,  and  that  an  unlawful 
act  implies  an  unlawful  intent.  U.  S.  t\  Wil- 
son, (1910)  176  Fed.  806. 

A  simple  mistake  by  an  officer  of  a  national 
bank  in  making  an  entry  in  one  of  the  com- 
pany's books,  growing  out  of  a  clerical  error, 
is  not  a  violation  of  this  section.  U,  S.  r. 
Wilson,  (1910)  176  Fed.  806. 

Officers  intended  to  be  deceired. — The 
Comptroller  of  the  Currency  is  an  aaent  with- 
in the  provisions  of  this  section,  that  every 
officer  of  a  national  bank  who  makes  any  false 
entry  in  a  report  to  any  agent  appointed  to 
examine  the  affairs  of  such  association  shall 
be  guilty  of  a  misdemeanor,  and  it  is  imma- 
terial that  H.  S.  sec.  6240,  5  Fed.  Stat.  Annot. 
187,  confers  power  upon  him  to  appoint  suit- 
able agents  to  examine  the  affairs  of  such 
banks.  U.  S.  r.  Corbett,  (1900)  215  U.  S. 
233,  30  S.  Ct  81,  54  U.  S.  <L.  ed.)  173,  m- 
versing  (1008)   162  Fed.  687. 

Indictment.  —  In  an  indictment  under  this 
section  for  making  a  false  entry  in  &  report, 
it  is  not  neoessary  to  allege  that  the  report 
in  which  the  false  entry  was  made  was  one 
made  by  the  association,  since  the  penalty 
is  affixed  to  any  person  making  the  false 
entry,  and  not  to  the  association  or  its  offi- 
cers for  making  a  false  report.  Harper  t*.  U. 
8.,  (1907)  7  Ind.  Ter.  437,  104  S.  W.  673. 

It  is  not  necessary  to  allege  that  the  report 
in  which  the  false  entry  was  made  was  one 
required  by  law)  it  being  sufficient  that  it  be 
intended  to  deceive  any  of  the  persons  men- 
tioned in  the  statute.  Harper  v,  U.  S., 
(1907)  7  Ind.  Ter.  437.  104  S.  W.  673. 

In  a  prosecution  of  a  national  bank  officer 
for  making  false  entries,  an  allegation  that 
they  were  made  "  in  a  book  of  said  bank 
known  as  'Journal  K'"  sufficiently  alleged 
that  the  book  was  a  book  of  the  aasociation 
within  this  section.  Billingsley  t).  U.  S., 
(1910)  178  Fed.  653,  101  C.  C.  A.  46f». 

In  a  prosecution  undeivthis  section,  making 
it  a  crime  for  an  officer  of  a  national  banking 
association  carrying  on  a  banking  business  to 
make  a  false  entry  in  a  report  or  statement 
of  the  asBooiation  with  intent  to  injure  or  de- 
fraud it,  or  to  deceive  an  agent  appointed  to 
examine  its  affairs,  the  indictment  alleged 
that  the  accused  was  the  duly  elected,  quali- 
fied, and  acting  cashier  of  a  certain  bank; 
that  he  made  a  false  entry  in  a  report,  de- 
scribing it;  that  the  entry  was  made  to  de- 
ceive a  certain  person  who  was  the  duly 
elected,  qualified,  and  acting  president  of  thai 
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biunk;  that  he  made  the  false  entry  on  a  cer- 
tain date  in  a  report  showing  the  resources 
and  liabilities  of  the  bank  on  a  certain  day 
to  the  Comptroller  of  the  Currency.  It  was 
held  that  the  indletment  was  sufficient.  Har- 
per f7.  U.  8.,  (1907)  7  Ind.  Ter.  437,  104  S. 
W.  673. 

An  indictment  under  this  section  alleging 
that  the  accused,  while  acting  as  president  of 
a  national  bank,  made  a  false  entry  in  a  re- 
port to  the  Comptroller  of  the  Currency,  that 
the  lawful  money  reserve  in  the  bank,  con- 
sisting of  gold  coin,  was  $23,955,  when  in 
fact  the  bank  only  had  $21,955  in  gold  coin 
as  lawful  money  reserve,  was  not  oojection- 
able  for  want  of  an  allegation  that  the  law- 
ful reserve  exceeded  the  amount  the  bank 
actual  fy  had  on  hand,  the  gist  of  the  offense 
being  the  making  of  false  entries  in  the  re- 
port. Clement  i>.  U.  S.,  (1906)  149  Fed.  305, 
79  C.  C.  A.  243. 

DefMHness. —  Where  an  indictment  against 
a  national  bank  cashier  for  making  false 
entries  specified  with  great  particularity  and 
at  lenflth  the  entries  the  falsification  of  which 
was  cnarged,  and  these  entries  were  fully  de- 
scribed, it  was  held  that  the  indletment  was 
not  defeetive  for  indeflniteness,  because  it  did 
not  specify  the  names  of  the  clerks  or  em- 
ployees by  whose  hand  the  entries  were  in  fact 
made.  Richardson  v.  U.  S.,  (C.  C.  A.  1910) 
181  Fed.  1. 

Description  of  report.  —  An  indictment  un- 
der this  section,  which  charges  tlie  defendant 
as  eashier  of  a  national  bank  with  having 
made  a  false  entry  in  a  report  with  intent  to 
deceive  an  officer  of  the  association,  need  not 
describe  the  report  with  technical  accuracy, 
and  an  averment  of  tlie  date  when  made,  and 
that  it  was  a  report  made  to  the  Comptroller 
of  the  Currency  showing  the  resources  and 
liabilities  of  the  bank  on  a  certain  date,  js 
sufficient  to  authoriise  the  presumption  that 
it  was  a  report  made  by  the  association  under 
section  5811,  5  Fed.  Stat.  Annot.  152.  Har- 
per P.  U.  8.,  (C.  C.  A.  1900)  170  Fed.  385, 
rei?6mn^  (1907)   7  Ind.  Ter.  437,  104  8.  W. 

678. 

DeMgnation  of  offwere  intetyded  to  he  de- 
ceived. —  An  indictment  charging  a  bank 
officer  with  false  entries  "  with  the  intent  to 
deceive  any  agent  appointed  to  examine  th'i 
affairs  of  the  bank  *^  was  held  to  sufficiently 
designate  the  person  intended  to  be  deceived. 
BiUingsley  v.  U.  8.,  ( 1910)  178  Fed.  653,  101 
C.  C.  A.  465. 

Allegation  of  doing  husinees.  —  An  allega- 
tion in  an  indletment  that  on  a  certain  date 
a  bask  was  a  corporation  duly  organised  and 
oxiHting,  with  a  qualified  and  acting  president 
and  cashier,  and  that  on  that  date  the  cashier 
made  a  certain  report  to  the  Comptroller  of 
the  Currency,  is  a  sufficient  allegation  that 
the  bank  was  carrying  on  business  at  the  time 
the  report  was  made.  Harper  v.  U.  S.,  (1907) 
7  Ind,  Ter.  487.  104  8.  W.  673. 

Intent,  —  This  section  contemplates  two 
separate  intents,  one  to  injure  or  defraud  the 
association,  and  the  other  to  deceive,  either 
of  which,  when  accompanying  a  forbidden  act, 
constitutes  an  offense,  and  hence  it  is  not 
neoesaary  that  an  indictment  alleging  a  false 


entry  with  intent  to  deceive  should  also  charge 
an  intent  to  injure  or  defraud  the  association 
or  any  other  company  or  person.  Billingsley 
t\  U.  k,  (1910)  178  Fed.  653, 101  C.  C.  A.  465. 

Duplicity.  —  The  making  of  a  false  entry, 
accompanied  by  an  intent  either  to  **  injure 
or  defraud"  or  to  "deceive,"  as  defined  by 
this  section,  constitutes  an  offense;  and  a 
count  of  an  indictment  which  charges  that 
such  a  false  entry  was  made  with  intent  to 
injure  or  defraud,  and  also  with  intent  to  de- 
ceive, charges  two  offenses,  and  is  bad  for 
duplicity.  U.  S.  v.  Norton,  (1911)  188  Fed. 
256. 

Aider  by  verdict.  —  Where  the  accused,  a 
national  bank  clerk,  was  indicted  under  sev- 
eral counts  for  making  false  entries  in  the 
bank's  books,  in  violation  of  this  section,  and 
on  conviction  on  several  counts  was  sentenced 
to  imprisonment  for  a  term  less  than  the 
maximum  provided  for  a  single  offense,  and 
at  least  one  of  the  counts  in  the  indictment 
was  sufficient,  it  was  held  that  the  sentence 
would  be  applied  to  such  count,  and  the  valid- 
ity of  the  remaining  counts  regarded  as  im< 
material.  Harvey  v.  U.  8.,  (C.  C.  A.  1908) 
159  Fed.  419. 

Evidence  —  Admiasihility.  —  On  the  trial 
of  a  defendant  charged  as  an  officer  or  agent 
of  a  national  bank,  under  this  section,  with 
having  made  false  entries  in  its  books  in  the 
accounts  showing  the  indebtedness  to  it  of 
other  banks,  periodical  statements  taken  from 
the  bank's  files  and  purporting  to  have  been 
rendered  to  it  by  such  other  banks,  and  which 
are  shown  to  have  been  under  the  defendant's 
charge,  are  admissible  in  evidence,  and  thev 
may  also  be  identified  by  employees  of  such 
other  banks  as  having  been  made  under  their 
direction  and  duly  sent  by  them,  and  their 
correctness  verified  by  reference  to  the  books 
of  such  banks,  which  are  In  evidence  and  used 
in  connection  with  such  books  for  convenience 
of  reference,  as  evidence  of  the  true  state  of 
the  account  between  the  two  banks.  Goll  v. 
U.  S.,  (C.  C.  A.  1907)  151  Fed.  412. 

8uffi<iienoy.  —  Where  a  national  bank  cash- 
ier was  indicted  for  making  false  entries,  and 
also  for  indirectly  participating  in  the  mak- 
ing thereof,  in  that  he  caused  and  procured 
them  to  be  made,  it  was  held  that  proof  of 
either  of  such  charges  was  sufficient  after  ver- 
dict to  sustain  a  conviction,  even  though  the 
other  was  not  proved.  Richardson  v.  U.  8., 
(C.  C.  A.  1910)  181  Fed.  1.  See  also  Billings- 
ley V.  U.  8.,  (1910)  178  Fed.  658,  101  C.  C.  A. 
465. 

Proof  of  intent.  —  Where  false  entries  were 
made  by  the  officers  of  a  national  bank  to 
ovtTCome  complaints  by  the  comptroller  in 
order  that  the  bank  examiners  and  the  comp- 
troller might  be  deceived  and  misled  thereby, 
proof  of  such  false  entries  waa  sufficient  to 
sustain  a  finding  that  they  were  made  with 
intent  to  injure  and  defraud  the  bank,  and 
this  though  they  represented  the  condition  of 
the  bank  to  be  more  favorable  than  it  was. 
Richardson  v.  U.   8.,    (C.   C.  A.    1910)    181 

Fed.  1. 

Burden  of  proof.  —  In  a  prosecution  of  a 
national  bank  officer  for  making  alleged  false 
entries^  a  plea  of  not  guilty  places  on  the  gov- 
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ernment  the  burden  of  proving  that  defend- 
ant^ within  the  district  and  within  three  years 
prior  to  the  finding  of  the  indictment,  know- 
ingly and  intentionally  made  one  or  more 
false  entries  in  the  books  of  the  bank  with 
intent  to  deceive  or  defraud  any  agent  of  the 
government  charged  with  the  duty  of  super- 
vising the  transactions  of  the  bank,  or  in- 
specting its  books  or  accounts.  U.  S.  t*:  Wil- 
son, (1910)   176  Fed.  806. 

Inftructions  to  jury.  —  In  the  prosecution 
of  defendants  under  this  section,  charged  as 
officers  with  having  made  false  entries  in  the 
books  of  a  national  bank  and  in  reports  to 
tl)e  comptroller  with  intent  to  injure  and  de- 
fraud the  bank  and  deceive  its  officers  and  the 
examiner,  it  was  not  error  to  charge  the  iur>' 
that  if  they  found  that  such  false  entries 
were  made,  they  were  authorized  to  presume 
therefrom,  in  the  absence  of  any  explanation, 
that  defendants  knew  them  to  be  false,  and 
that  if  the  natural  and  probable  consequence 
of  such  entries  was  to  defraud  or  deceive, 
they  might  presume,  in  the  absence  of  expla- 
nation, that  such  was  defendant's  intention. 
Morse  r.  U.  S.,  (1909)  174  Fed.  539,  98  C.  C. 
A.  321.  See  also  May  t?.  U.  S.,  (C.  C.  A. 
1907)   167  Fed.  1;  Harper  t?.  U.  S.,  (C.  C.  A. 

1909)  170  Fed.  385,  reversing  (1907)   7  Ind. 
Ter.  437,  104  S.  W.  673. 

VI.  AlDEBS    AND   ABETTOBB. 

Who  may  be.  —  Where  a  violation  of  the 
statute  is  committed  by  an  officer  and  an  out- 
sider, the  one  must  be  prosecuted  as  a  prin- 
cipal and  the  other  as  an  aider  and  abettor, 
but  the  provision  as  to  aiding  and  abetting 
does  not  apply  to  those  who,  as  national  bank 
officers,  with  fraudulent  intent  make  or  cause 
to  be  made  false  entries  in  the  books  and  re- 
ports of  the  bank;  as  such  they  are  prin- 
cipals, whether  they  bring  about  the  falsifica- 
tion through  the  medium  of  others,  innocent 
or  guilty,  or  do  it  themselves;  the  aiding  and 
abetting  applying  only  to  those  not  connected 
with  the  bank,  who  counsel  or  incite  those 
who  are.     Richardson  v,  U.   S.,    (C.  C.  A. 

1910)  181  Fed.  1. 

Necessity  to  prove  conspiracy  or  conviction 
of  principal.  —  To  authorize  the  conviction  of 


a  defendant  of  the  statutory  offense  of  aiding 
and  abetting  an  officer  of  a  national  bank  in 
the  misapplication  of  the  funds  of  the  bank, 
in  violation  of  this  section,  it  is  necessary 
to  aver  or  prove  a  conspiracy,  nor  that  the 
principal  offender  had  been  convicted;  the 
offenses  of  the  principal  and  accessory  both 
being  misdemeanors  of  the  same  grade.  U.  S. 
t;.  Hillegass,  (1910)   176  Fed.  444. 

Indictment.  —  See  Hillegass  t?.  U.  S.,  (C.  C. 
A.  1910)  183  Fed.  199,  affirming  176  Fed. 
444. 

Evidence.  —  On  the  prosecution  of  a  defend- 
ant, charged  under  this  section  with  aiding 
and  abetting  the  cashier  of  a  national  bank  to 
misapply  the  funds  of  the  bank,  the  misappli- 
cation of  such  funds  by  the  cashier  with 
criminal  intent  is  a  material  issue,  and  any 
competent  evidence  relevant  to  such  issue  is 
admissible.  U.  S.  d.  Hillegass,  (1910)  176 
Fed.  444,  affirmed  (C.  C.  A.)  183  Fed.  199. 

In  a  prosecution  for  aiding  and  abetting  the 
officers  of  a  national  bank  to  wilfully  abstract 
the  funds  of  the  bank  by  means  of  certain 
overdrafts,  evidence  that  prior  to  the  making 
of  such  overdrafts  it  was  agreed  that  the  bank 
should  furnish  funds  for  the  operations  of 
certain  corporations  in  which  accused  and  the 
bank's  president  and  cashier  were  officers,  and 
that  from  time  to  time  notes  should  be  given 
by  such  corporations  to  take  up  the  over- 
drafts, and  that  at  the  time  of  the  advances 
the  value  of  the  corporation's  property  was 
more  than  $300,000,  while  the  overdrafts  ag- 
gregated only  $30,872.24,  was  held  to  be  ad- 
missible to  show  absence  of  criminal  intent. 
U.  S.  V.  Steinman,  (1900)  172  Fed.  913,  97  C. 
C.  A.  271. 

Initmctions.  —  See  May  v,  U.  S.,  (C.  G  A. 
1907)  167  Fed.  1;  Hillegass  t?.  U.  S.,  (C.  C. 
A.  1910)  183  Fed.  199,  affirming  176  Fed. 
444. 

Questions  for  jury.  —  The  question  whether 
the  criminal  intent  averred  in  an  indictment 
charging  a  person  with  aiding  and  abetting  a 
cashier  in  misapplying  the  funds  of  a  bank 
is  properly  inferable  from  the  facts  proved  is 
for  the  jury.  U.  S.  r.  Hillegass,  ( 1910)  176 
Fed.  444;  Prettyman  v.  U.  S.,  (C.  C.  A.  1910) 
180  Fed.  30. 


Vol.  V,  p.  152,  sec.  5210. 

Jurisdiction  of  federal  conrti.  —  On  an  ap- 
plication to  a  federal  court  by  a  shareholder 
in  a  national  banking  association  for  a  writ 
of  mandamus  to  compel  the  association  to 
permit  him  to  inspect  a  list  of  its  sharehold- 
ers, based  on  this  section,  the  pleadings  must 
show  that  the  matter  in  dispute  exceeds  the 


value  of  $2,000  to  give  the  court  jurisdiction. 
Large  v.  Consolidated  Nat.  Bank,  (1906)  137 
Fed.  168. 

Under  this  section  see  People  v.  Consoli- 
dated Nat.  Bank,  (1906)  106  App.  Div.  409, 
94  N.  Y.  S.  173. 


Vol.  V,  p.  152,  sec.  5211. 

Liability  for  false  reports. —  To  the  same 
effect  as  the  original  note.  Yates  v.  Jones 
N>t.  Bank,  (1905)  74  Neb.  734,  106  N.  W, 
287. 

Xecesaity  for  knowledge  of  feUsity,  —  It  is 
no  defense  to  an  action  against  the  officers  of 
a  national  bank  for  publishing  false  reports. 


to  the  injury  of  the  plaintiff,  that  such  re- 
ports were  made  and  published  by  the  officers 
without  knowledge  of  their  falsity.  Yates  v. 
Jones  Nat.  Bank,  (1906)  74  Neb.^34,  106  N. 
W.  287. 

Loans  and  diacountt.  —  Where  the  direct- 
ors, in  signing  a  statutory  report,  knew,  or 
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by  tlie  exercise  of  ordinary  diligence  should 
have  known,  that  an  item  of  "  Loans  an^  Dis- 
counts "  contained  paper  worth  much  less 
than  its  face  value,  which  would  materially 
affect  the  value  of  the  bank  stock,  it  was 
held  that  they  were  individually  liable,  under 
the  common  law,  to  a  purchaser  of  the  stock 
who  was  damaged  by  in  good  faith  relying  on 
the  report.  Smalley  v,  McGraw,  (1007)  148 
Mich.  384,  111  N.  W.  1093,  112  N.  W.  915. 


The  common-law  right  of  a  stockholder, 
for  proper  purposes  and  under  reasonable 
regulations  as  to  place  and  time,  to  inspect 
the  books  of  the  corporation  of  which  he  is  a 
member,  is  not  restricted  as  to  national  banks 
by  this  section.  Guthrie  i;.  Harkness,  (1906) 
199  U.  S.  148,  26  S.  Ct.  4,  60  U.  S.  (L.  ed.) 
130,  affirming  (1904)  27  Utah  248,  76  Pac. 
624. 


Vol.  V,  p.  155,  sec.  5214. 

Amendment.  —  This  section  was  amended 
by  Act  of  May  30,  1908.  ch.  229,  36  Stat.  L. 
646,  1909  Supp.  Fed.  Stat.  Annot.  360. 

Banks  whose  outstanding  circulating  notes 
amount  to  less  than  five  per  cent,  of  capitaL 
—  A  national  bank  whose  outstanding  circu- 
lating notes  amount  to  less  than  five  per  cent, 
of  its  capital  is  not  exempted  from  the  pay- 
ment of  the  half-yearly  duty  imposed  by  this 
section  upon  the  average  amount  of  its  notes 
in  circulation  by  the  provision  of  R.  S.  sec. 
3411,  3  Fed.  Stat.  Annot.  768,  that  the  out- 
standing circulation  of  any  bank,  association, 
corporation,  company,  or  person  shall  be  free 
from  taxation  when  reduced  to  an  amount  not 


exceedinff  five  per  cent,  of  its  capital,  al- 
though the  latter  section  is,  by  R.  S.  sec.  3417, 
3  Fed.  Stat.  Annot.  762,  expressly  made  ap- 
plicable to  national  banking  associations, 
since  it  was  so  made  applicable,  as  clearly 
appears  from  the  legislation  from  which  its 
provisions  were  drawn,  in  order  to  give  na- 
tional banks  representing  state  banks  the 
benefit  of  the  presumption  of  loss  or  liability 
to  retire  the  circulation  of  the  state  bank 
when  ninety-five  per  cent,  thereof  had  been 
actually  retired.  Merchants'  Nat.  Bank  v. 
U.  S.,  (1909)  214  U.  S.  33,  29  S.  Gt.  693,  63 
U.  S.  (L.  ed.)  900. 
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NOTES  ON  SECTION  6219. 

I.  Limit  of  State  Taxation,  1619. 

II.  The  Rule  as  to  Discbimination,  1620. 
HI.  Exemptions  and  Deductions,  1621. 
IV.  Remedies  in  Case  of  Unlawful,  Tax, 
1621. 

I.  Limit  of  State  Taxation. 

Construction.  —  This  section  authorizes  the 
assessment  of  shares  of  national  banking  as- 
sociations located  within  a  state,  in  such  man- 
ner as  the  legislature  of  the  state  may  pro- 
vide, subject  only  to  the  restrictions  that  the 
taxation  should  not  be  at  a  greater  rate  than 
is  assessed  on  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  state,  and 
that  the  shares  owned  by  nonresidents  shall 
be  taxed  in  the  city  or  town  where  the  bank 
is  located  and  not  elsewhere.  Crocker  v, 
Scott,  (1906)  149  Cal.  676,  87  Pac.  102. 

Power  to  tax  in  general.  —  To  the  same 
effect  as  the  original  note,  Weiser  Nat. 
Bank  r.  Jeffreys,  (1908)  14  Idaho  669,  96 
Pac.  23;  People  r.  Feitner,  (1908)  191  N.  Y. 
88,  83  N.  E.  692. 

The  only  taxation  of  national  banks  con- 
templated by  this  section  is  taxation  on 
shares  of  stock  and  on  real  property.  Al- 
buquerque First  Nat.  Bank  v,  Albright, 
(1908)  208  U.  S.  648,  28  S.  Ct.  349,  62  U.  S. 
(L.  ed.)  614;  Batesville  First  Nat.  Bank  v. 
Board  of  Equalization,  (1909)  92  Ark.  336, 
122  S.  W.  988. 

Tax  on  stock. — A  national  bank  is  under  no 
legal  obligation  to  render  and  pay  taxes  on  its 
stock.  Lampasas  First  Nat.  Bank  v,  Lampasas, 
(1903)  33  Tex.  Civ.  App.  530,  78  S.  W.  42. 


Taxation  by  counties.  — A  statute  author- 
izing county  authorities  to  levy  taxes  on  the 
shares  of  a  national  bank  is  not  violative  of 
the  National  Bank  Act,  inasmuch  as  such 
action  on  the  part  of  the  county  authorities 
is  the  exercise  of  an  authority  delegated  by 
the  state.  Com.  v.  Citizens'  Nat.  Bank, 
(1904)  117  Ky.  946,  80  S.  W.  168. 

Without  deduction.  —  To  the  same  effect 
as  the  original  note,  Hager  17.  American  Nat. 
Bank,  (C.  C.  A.  1908)  169  Fed.  396;  Charles- 
ton Nat.  Bank  v.  Melton,  (1909)  171  Fed. 
743;  Batesville  First  Nat.  Bank  v.  Board  of 
Equalization,  (1909)  92  Ark.  336,  122  S.  W. 
988. 

Tax  of  shares  on  bank.  — The  Arkansas 
statute  (Kirby's  Dig.,  sees.  6902-6924)  re- 
quiring every  bank  to  annually  deliver  to  the 
assessor  a  statement  of  the  amount  of  capi- 
tal, undivided  profits,  value  of  moneys,  cred- 
its, etc.,  the  amount  loaned  to  or  deposited 
with  the  bank,  and  providing  that  the  shares 
in  banks  taxable  by  law  shall  be  listed  by  the 
officers  thereof  showing  the  names  of  the  per- 
sons owning  the  same,  and  that  the  taxes  as- 
sessed on  the  shares  of  stock  thus  listed  shall 
be  paid  by  the  bank,  etc.,  provides  for  the 
taxation  of  the  shares  of  national  bank  stock, 
and  not  the  capital  stock  of  the  bank  itself, 
and  the  requirement  of  a  schedule  setting  forth 
the  enumerated  things  is  merely  intended  as 
a  method  of  arriving  at  the  valuation  of  the 
shares,  so  that  the  statute  meets  the  require- 
ment of  this  section,  authorizing  the  taxation 
of  the  shares  in  national  banks,  subject  to  the 
restriction  that  the  tax  shall  not  be  at  a 
greater  rate  than  is  assessed  on  other  mon- 
eyed capital,  etc.    Batesville  First  Nat.  Bank 
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r.   Board   of   Equalization,    (1909)    92   Ark. 
335,  122  S.  W.  988. 

Bknk  a^ent  to  collect. -— ProvisioiiB  of  a 
state  statute  for  the  taxation  of  national 
bank  stock,  requiring  the  cashier  of  the  bank 
to  pay  the  taxes  assessed  against  its  stock- 
holders, and  making  him  and  the  bank  liable 
therefor,  and  for  a  penalty  in  addition  in  case 
of  default,  are  not  illegal  as  applied  to  a 
bank  wliich  has  in  its  possession  dividends  or 
other  funds  belonging  to  its  stockholders  suf- 
ficient to  pay  the  taxes  assessed  against  them. 
Charleston  Nat.  Bank  r.  Melton,  (1909)  171 
Fed.  742. 

A  state  statute  which  provides  that  shares 
of  stock  in  national  banks  shall  be  subject  to 
taxation  for  all  state  purposes  and  the  pur- 
poses of  each  county  and  city  in  which  the 
bank  is  located,  and  that  the  bank  shall  be 
liable  for  the  taxes  upon  the  shares  of  stock, 
is  not  violative  of  the  National  Bank  Act, 
since  a  state  may  levy  a  tax  on  the  shares  of 
stock,  and  require  the  bank  to  pay  the  tax. 
Com.  r.  Citisens'  Nat.  Bank,  (1904)  117  Ky. 
946,  80  8.  W.  158. 

WiiiT^r  of  rightf .  —  A  national  bank  having 
voluntarily  rendered  its  capital  stock  for 
taxation,  and  stated,  in  its  answer,  in  an 
action  to  recover  the  taxes  thereon,  as  in- 
creased in  value  on  equalization,  that  it  was 
willing  to  pay  taxes  thereon  according  to  its 
rendition,  it  may  be  held  liable  for  the  taxes 
on  the  value  of  its  stock  as  rendered,  though 
taxation  of  such  stock  is  unauthorized,  but  an 
equalization  board  could  not,  without  its  con> 
sent,  augment  its  conceded  liability  by  adding 
other  personal  property  to  its  rendition,  or 
raising  the  value  of  that  which  had  been  ren- 
dered. Lampasas  First  Nat.  Bank  t;.  Lam- 
pasas, (1903)  33  Tex.  Civ.  App.  530,  78  S. 
W.  42. 

II.  The  Rule  as  to  Discbiicination. 

Different  syitema  of  t^ation.  — The  adop- 
tion of  a  different  method  for  taxing  state 
banks  and  other  moneyed  corporations  from 
that  adopted  for  the  taxation  of  national 
banks  does  not  necessarily  conflict  with  this 
section  authorizing  state  taxation  of  shares 
of  stock  in  national  banks,  but  exacting  that 
the  tax  when  levied  shall  be  at  no  greater 
rate  tban  that  imposed  on  other  moneyed  cor- 
porations. San  Francisco  Nat.  Bank  r.  Dodge, 
(1906)  197  U.  S.  70,  25  S.  Ct.  384,  49  U.  S. 
(L.  ed.)  669;  Covington  «'.  Covington  First 
Nat.  Bank,  (1905)  198  U.  S.  100,  25  S.  Ct. 
562.  49  U.  S.  (L.  ed.)  963;  People  r.  Feitner, 
(1908)   191  N.  Y.  88,  83  N.  K.  592. 

The  fact  that  under  the  laws  of  California 
shares  of  stock  in  state  banks  and  other  state 
moneyed  corporations  are  not  permitted  to  be 
assessed  and  taxed  is  not  sufficient  to  show 
that  the  California  statute  (Pol.  Code,  sec. 
3609 ) ,  providing  for  the  taxation  of  8har^8  in 
national  banks,  constitutes  an  invalid  dis- 
crimination against  national  banks,  where  a 
different  method  has  been  adopted  by  the 
state  for  the  assessment  and  taxation  of  all 
the  property  of  such  state  corporations  em- 
braced in  the  as^^essmeTit  of  shares  of  stock 
in  national  banks.  Crocker  i?.  Scott,  (1906) 
149  C%L  ^75,  87  Pac.  102. 


Taxation  at  maiket  Talue.  —  A  discriiiuot- 
tion  against  national  banks,  and  in  favor  of 
state  banks  and  otiier  moneyed  corporatiou, 
forbidden  by  this  section,  results  fropi  tlie 
taxation  of  shares  of  stock  of  national  buiki 
under  a  state  statute  at  their  market  value, 
while  the  construction  ^iven  by  the  hlgheafc 
state  court  to  the  provisions  for  the  taction 
of  the  **  property  "  of  state  banks  and  otlier 
moneyed  corporations  does  not  require,  tl- 
though  property  is  defined  by  the  state  cod- 
stitution  as  including  "  franchises,"  that  tlie 
assessing  officers  shall  incli|de  in  the  %s»m- 
ment  all  the  intangible  elnnents  of  Talne 
which  form  part  of  the  market  and  selling 
value  of  shares  of  stock.  San  Franeiseo  Nat. 
Bank  0.  Dodge,  ( 1905)  197  U.  S.  70,  25  8.  (X 
384,  49  tJ.  S.  (L.  ed.)  669. 

Methods  of  aaaeiament.  —  Asaessing  offifer^ 
who  levied  an  assessment  mi  9olido  against  a 
national  bank  as  agent  of  its  stockholders  did 
not  thereby  discriminate  against  the  bank 
merely  because  they  failed  to  assess  ibe 
shares  of  stock  in  the  same  manner  in  wbicb 
shares  of  stock  in  other  like  institutions  were 
assessed.  Batcsville  First  Nat.  Bank  r.  Board 
of  Equalization,  (1909)  92  Ark.  335,  122  & 
W.  988. 

The  retroactiTe  leatnrea  af  tke  Kestacky 
Act  of  March  21,  1000,  making  it  the  duty  of 
certain  officers  of  each  national  bank  to  list 
its  shares  of  stock  for  taxation,  and  requirii^; 
the  bank  to  pay  the  tax  and  a  j^alty  foe 
delinquency,  subject  to  a  deduction  on  ac- 
count of  taxes  paid  by  the  bank  under  other 
legislation,  do  not,  so  far  as  the  shares  of 
resident  shareholders  are  concerned,  operate 
to  discriminate  against  the  bank,  contrary  to 
this  section,  nor  to  deny  due  process  of  law, 
although  the  shareholders  and  the  number  of 
shares  may  not  be  the  same  as  when  the  lia- 
bility to  taxation  arose,  where  such  statate 
is  construed  by  the  state  courts  as  not  im- 
posing any  new  liability  upon  domestic  share- 
holders  or  the  bank,  but  as  aimply  providing 
another  method  for  the  asaesament  of  shares 
which  have  escaped  assessment  because  not 
listed  for  taxation.  Citizens'  Nat.  Bank  r. 
Kentuckv,  (1910)  217  U.  S.  443,  30  S.  Ct, 
532,  54  U.  S.  (L.  ed.)  832. 

But  the  retroactive  provision  of  the  above 
Act,  relating  solely  to  national  banks,  by 
which  such  banks  are  charged  with  a  liability 
for  taxes  for  past  years  on  their  capital 
stock,  whether  held  within  or  without  the 
state,  and  are  subjected  to  a  penalty  in  s<|* 
dition  for  delinquency,  operates  as  a  discrimi- 
nation against  such  banks,  prohibited  by  thi» 
section,  where,  until  the  passage  of  that  Act, 
national  banks  were  not  required  to  return 
for  taxation  shares  of  their  capital  atock  held 
outside  of  the  state.  Covington  c.  Covingtoa 
First  Nat.  Bank,  (1905)  198  U.  S.  100,  25  S. 
Ct.  562,  49  U.  S.  (L.  ed.)  963. 

The  intaBtion  to  diacriminate  muat  afiNAi- 
—  The  fact  that  a  special  system  of  taxation 
of  national  banks  may  not  be  as  favorable  si 
the  general  system  of  taxation  in  an  isolated 
case  does  not  render  the  system  unlawful  as 
discriminating  against  thoae  institutions,  so 
long  as  there  is  no  intentional  discriistnaiMiB 
an4  no  equality  in  tha  ^ec^  upop  t)iair  a|9«k- 


1520 


Vol.  Ti  p.  167,  Me.  5219. 


ff^TIONAL  BANKS. 


T«i.  ▼»  p.  ita,  ifCL  eaM. 


holders.  People  r.  Feitner,  (1908)  191  N.  Y. 
88^  83  N.  £.  592.  See  also  Estberville  Ffr^t 
Nat.  Bank  r.  Eatherville,  (.1907)  136  la.  203» 
112  N.  W.  829. 

III.  Exemptions  and  Deductions. 

Jfnnicipal,  itate,  and  federal  bonds.  — See 
Marion  Nat.  Bank  r.  Burton,  (1906)  121  ^y. 
876,  90  8.  W.  944. 

Deduction  of  indebtedness.  —  Before  a  state 
8tatu|e  denying  right  in  taxation  to  deduct 
d«bts  from  stock  in  national  banks  assessed 
with  taxes,  but  allowing  such  deduction  from 
other  investments,  can  be  held  as  in  violation 
of  this  section,  it  must  appear  that  other 
moneyed  capital  exists  and  in  such  amount 
as  to  operate  as  a  discrimination  against  such 
hanks,  and  that  it  is  of  such  character  as  to 
eome  in  eompetition  with  national  banks. 
W«at  Virginia  Nat.  Bank  r.  Dunkle,  (1909) 
65  W.  Va.  210,  64  8.  E.  531. 

While  a  provision  of  a  state  revenue  statute 
that  stockholders  in  national  banks  shall  not 
be  entitled  to  any  deduction  from  the  assessed 
valuation  of  their  shares  because  of  debts 
owed  by  them,  while  owners  of  other  "  money, 
credits,  or  investments  "  are  allowed  such  de- 
fhiction,  is  invalid  as  applied  tQ  a  stockholder 
who  owes  debts  and  who  has  not  sufficient 
other  money,  credits,  or  investments  from 
which  such  debts  may  be  deducted,  as  subject- 
ing him  to  taxation  "at  a  greater  rate  than 
is  assessed  on  other  moneyed  capital  in  the 
hands  of  individual  citizens  "  of  the  state  in 
violation  of  R.  S.  sec.  5219,  it  is  not  so  in- 
valid as  to  a  stockholder  who  is  not  actually 
affected  by  it  to  his  detriment,  and  a  bill 
filed  by  a  bank  to  enjoin  the  collection  of 
taxes  imposed  on  its  stockholders  because  of 
such  provision  must  allege  facts  showing  the 
portion  of  the  tax  so  rendered  illegal,  and  that 
the  valid  pcHrtion  has  been  paid  or  tendered, 
in  order  to  entitle  the  complainant  to  equi- 
table rehef.  Charleston  Nat.  Bank  v.  Melton, 
i  19O0)  171  Fed.  743. 

The  New  York  statute  (Tax  Law,  Laws 
18Q6,  p.  805,  eh.  908,  see.  23,  and  amended  by 
raws  1901,  p.  1349,  ch.  550)  provides  that 
the  fiscal  officer  of  every  bank  shall  report 
to  tbe  assessor  the  amount  of  its  authorized 
eapital  stodE,  number  of  shares,  and  their  par 
▼aloe,  tbe  amount  of  stock  paid  in,  amount 

Vol.  V,  p.  166,  Sep.  522a 

Effect  ol  proceedings.  —  To  the  same  effect 
as  the  second  paragraph  of  the  original  note, 
Farmers'  Nat.  BaiSc  v.  Suther,  (Okla.  1911) 
116  Pac.  173. 

Where  a  natiQaat  bfuik  weqt  into  ^hmtfiry 
liquidation,  it  tbereby  ceased  to  do  business 
as  a  ^oing  cone^riiA  and  was  Qot  thereafter 
require  \ck  register  a  aubsequent  transfer  of 
its  stock  and  to  issue  new  stock  to  the  ttans- 
f«ree.  Muir  r.  Citizens*  Nat.  Bank,  (1905) 
39  Wash.  57,  80  Pac.  1007. 

Rights  of  creditors.  —  The  tangible  assets 
»nd  the  liability  of  stockholders  of  an  in- 
jccWent  ^tional  bi^nk  ii^  prooesa  of  voluntary 
liquidation  in  t|ie  hands  of  the  iiquw1ntin«f 
Aj{^t  cpnstitut^  %  tr^lk^  \yxf^  ff>x  the  primary 


of  surplus  aQd  undivided  profits,  and  a  list 
fi|  stocI(hQl4ers  and  their  respeotiye  holdings. 
Laws  1996,  p.  906,  ch.  908,  sec.  24,  as  amended 
by  Lawq  1901,  p.  1350,  ch.  550,  provides  that 
th^  rate  ol  tax  on  the  bank  stock  shall  be  one 
p^r  cent,  on  the  value  thereof,  ascertained  by 
adding  t<^ther  the  Amount  of  the  eapital 
stock,  surplus,  and  undivided  profits,  and 
dividing  tbe  result  by  the  number  of  shares 
outstanding,  pr^^vided  that  the  rate  shall  not 
be  greater  than  that  assessed  upon  other  mon- 
eyed capital  in  the  hands  of  individual  citi- 
zens, and  thet  the  owners  of  the  stook  shfill 
be  entitled  to  no  deduotion  from  the  taxable 
value  thereof  because  of  their  personal  in- 
debtedness. It  has  been  held  that  an  assess- 
ment based  upon  seetions  23  and  24  waa  not 
void  Hi  being  a  diaerimi nation  against  na- 
tional bank  stock,  within  R.  S.  sec.  5219,  be 
eause  no  deduotion  of  debta  waa  allowed,  aa  in 
permitted  in  the  case  of  other  corporations 
and  individuals.  People  v.  Feitner,  (1908) 
191  N.  Y.  as,  83  K.  E.  1^92. 

Exemption  e^  abaret  of  state  a»d  savinga 
banks.  —  Under  this  section  an  assessment  on 
shares  of  atoek  In  a  national  bank,  where, 
under  a  itate  Uw,  shares  of  stock  in  state 
and  savinga  banks  are  not  taxable,  is  an  in-: 
valid  disorimination  agaioat  national  banks 
f>itherville  First  Kat  Bank  v.  Estberville, 
(la.  1911)  129  N.  W.  476. 

IV.  Resmedies  va  Case  of  Unlawful  Tax. 

When  suit  Vm  t#  leatp^  g^^olioii.-^ 
Equity  will  not  enjoin  a  reassessment  of  a 
tax  on  the  stock  and  real  property  of  a  na- 
tional bank  because  of  the  apprehension  that 
this  section  will  be  violated  by  the  assessing 
officer  in  making  the  assessment.  Albu- 
querque First  Nat.  Bank  r.  Albright,  (1908) 
208  U.  S.  648,  28  S.  Ct.  349,  52  U.  S.  (L. 
ed.)  614. 

Federal  jnriadictien.  —  A  national  bank  or 
stockholder  therein  has  the  right  to  go  into  a 
federal  court  of  equity  to  test  the  validity, 
under  this  section,  of  a  tax  levied  by  state, 
authority  on  the  stock  of  the  bank,  where 
there  is  no  adequate  remedy  at  law  in  such 
court,  notwithstanding  a  remedy  provided  by 
the  state  statute.  Charleston  Nat.  Bank  v. 
Melton,  (1909)  171  Fed.  748. 


benefit  of  creditors.  George  v.  Wallace,  (1904) 
136  Fed.  286,  68  C.  C.  A.  40. 

The  good  will  ol  tl^  buaii^esf.  —  Minority 
stockholders  of  a  solvent  national  bank  can- 
not obtain  ?elie|  from  the  majority  stock- 
hpldera  for  injiuiea  reaulting  frcnn  the  de- 
struction of  the  good  will  of  the  bank,  by  a 
liquidation  thereof  by  a  vote  of  tbe  owners  of 
two-thirds  ol  th«  iiod(  thereof,  the  aet  of 
liquidation  destroying  the  value  of  such  good 
will,  as  a  value  separate  from  the  value  of 
tangible  assets,  a|id  tbe  losa  falling  firopor-r 
tionately  on  all  the  stockholders.  Green  r. 
Rriinett,  (Tex.  1908 >  110  R.  W.  108. 

N^tipre  of  hoUiBK  of  liquMating  agant.— 
Where  tbe  ui«e4ve9cy  of  a  nation4l  bfoik  wm 
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may  be  done  by  the  directors  or  by  means  of 
a  liquidating  committee.  Green  v.  Bennett, 
(Tex.  1908)  110  S.  W.  108. 

Liability  of  liquidating  committee,  —  In 
Green  r.  Bennett,  (Tex.  1908)  110  S.  W.  108, 
it  appeared  that  the  owners  of  two-thirds  of 
the  stock  of  a  national  bank  voted  to  liqui- 
date it.  They  were  the  officers  of  the  bank, 
and  became  the  liquidating  committee.  It 
was  held  that  dissenting  minority  stockhold- 
ers had  a  remedy  against  the  liquidating  com- 
mittee for  injuries  resulting  from  the  railure 
of  the  committee  to  properly  dispose  of  the 
assets  of  the  bank. 

Sale  to  hank  organized  by  the  liquidating 
committee, -^  A  sale  of  the  assets  of  a  na- 
tional bank  in  process  of  liquidation,  by  tibe 
liquidating  committee,  composed  of  the  direct- 
ors of  the  bank  owning  two-thirds  of  its 
stock,  to  a  bank  organized  by  themselves  is 
not  void,  but  only  subject  to  the  closest 
scrutiny  on  the  part  of  a  court  of  eouity,  and 
subject  to  be  set  aside  on  its  being  snown  that 
it  was  not  conducted  with  the  utmost  fair- 
ness, to  the  end  that  full  value,  and  the  best 
price  obtainable,  was  realized.  Such  a  trans- 
action does  not  amount  to  a  consolidation  of 
the  two  banks,  and  the  minority  stodcholders 
are  not  entitled  to  a  proportionate  share  of 
the  stock  of  the  new  bank.  Green  v,  Bennett, 
(Tex.  1008)  110  S.  W.  108. 


accompanied  by  a  conveyance  of  its  assets  to 
a  trustee,  and  a  pledge  thereof  for  the  benefit 
of  creditors,  and  this  was  followed  by  affirm- 
ative proceedings  in  liquidation,  authorized 
by  law,  and  the  selection  by  the  shareholders 
of  the  same  trustee  as  their  liquidating  agent, 
such  agent  held  the  assets  under  an  express 
trust  for  the  benefit  of  creditors.  George  v, 
Wallace,  (1904)  135  Fed.  286,  68  C.  C.  A.  40. 

Right  of  majority  stockholden  who  are 
also  officers.  —  The  owners  of  two- thirds  of 
the  stock  of  a  national  bank  may  vote  to 
liquidate  the  bank,  though  they  are  the  di- 
rectors and  the  executive  officers  thereof, 
since  they,  as  directors  and  officers,  owe  no 
duty  to  dissenting  minority  stockholders  to 
continue  the  bank,  where  they  do  not  desire 
so  to  do.  Green  v,  Bennett,  (Tex.  1908)  110 
S.  W.  108. 

Necessity  for  insolvency.  —  This  section  is 
not  limited  to  insolvent  banks,  nor  to  cases 
where  the  interest  of  all  of  the  shareholders, 
including  the  minority,  may  be  best  sub- 
served thereby.  Green  v,  Bennett,  (Tex. 
1908)   110  S.  W.  108. 

Disposition  of  assets.  —  The  owners  of  two- 
thirds  of  the  stock  of  a  nations/l  bank,  who 
are  its  directors  and  executive  officers,  must, 
on  voting  to  liquidate  the  bank,  make  such 
disposition  of  the  assets  as  will  be  to  the  best 
interests  of  all  the  stockholders,  including 
minority    dissenting   stockholders,    and    this 

Vol.  V,  p.  170,  sec.  5234. 

Appointment  of  receiver  by  state  court  — 
A  stockholder  of  a  national  bank  whose  char- 
ter has  expired,  suing  also  as  cestui  que  trust 
of  a  special  fund  in  the  hands  of  those  in 
control,  is  entitled,  on  proper  allegation  and 
proof,  to  have  a  receiver  appointed  by  a  state 
court,  without  violating  R.  S.  sees.  5141, 5191, 
5201,  5205,  5208,  5234,  5  Fed.  Stat.  Annot. 
101,  124,  140,  143,  144,  170,  or  Act  June 
30,  1876,  ch.  156,  19  Stat.  L.  63,  5  Fed.  Stat. 
Annot.  183,  relating  to  winding  up  proceed- 
ings in  case  of  insolvency  of  such  associations, 
and  making  special  provision  by  means  of  a 
receiver  appointed  under  authority  of  the 
United  States.  Cogswell  v.  Norwich  Second 
Nat.  Bank,  (1903)  76  Conn.  252,  56  Atl.  574. 

Suits  by  receiver.  —  The  receiver  of  a  na- 
tional bank  has  the  legal  title  to  the  property 
covered  by  his  appointment,  entitling  him  to 
maintain  an  action  at  law  in  his  own  name 
in  the  state  courts.  Fish  v.  Clin,  (1903)  70 
Vt.  120,  56  Atl.  533. 

Collections  after  insolvency.  —  Where  the 
proceeds  of  a  draft  sent  to  a  national  bank 
for  collection  and  remittance  were  paid  to  the 
receiver  of  the  bank  on  its  insolvency,  the 
owner  of  the  draft  was  entitled  to  recover  the 
amount  thereof.  American  Can  Co.  v,  Wil- 
liams,  (1908)   176  Fed.  816. 

Effect  on  rights  of  shareholders  against  di- 
rectors.—  The  provisions  of  this  Act  for  the 

Vol.  V,  p.  176,  sec.  5236. 

Public  funds.  —  The  fact  alone  that  a  de-  so  by  the  bank,  does  not  entitle  a  claim  there- 
posit  of  public  fund^  in  a  national  bank  by  a  for  to  priority  of  payment  over  those  of  gen- 
public  ofBcer  was  wrongful,  and  known  to  be      eral  creditors  on  the  insolvency  of  the  bank. 
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administration  of  the  affairs  of  an  insolvent 
national  bank  by  a  receiver  appointed  by  the 
Comptroller  of  the  Currency  does  not  pre- 
vent depositors  of  an  insolvent  bank  from 
maintaining  a  suit  against  its  directors  for 
negligently  permitting  its  officers  to  loan  the 
bank's  assets  in  violation  of  such  Act,  con- 
stituting a  breach  of  the  bank's  implied  con- 
tract inith  such  depositors,  inherent  in  the 
contract  of  deposit,  that  the  bank  would  use 
such  deposits  and  its  other  assets  in  conform- 
ity with  the  safeguards  provided  by  law. 
Boyd  V.  Schneider,  (1904)  131  Fed.  223,  65 
C.  C.  A.  209. 

Information  regarding  collateraL  —  Where 
a  receiver,  on  taking  possession  of  the  assets 
of  a  national  bank,  found  its'  affairs  in  con- 
fusion and  found  stock  pledged  to  it  as  col- 
lateral with  no  definite  and  certain  agreement 
as  to  the  particulars  of  the  pledoe,  it  was 
his  duty  to  ascertain  and  assert  fully  the  ob- 
ligations and  liabilities  of  the  pledgor  to  the 
bank  and  the  purpose  and  extent  of  the 
pledge.  Wise  t).  Williams,  (1908)  162  Fed. 
161. 

I^gbt  to  question  authority  of  receiver.— 
A  debtor  of  a  national  bank  in  the  hands  of 
a  receiver  cannot  question  the  authority  of 
such  receiver.  Jaoobson  t;.  Berry,  (1907)  135 
111.  App.  415. 
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Lucas  County  r.  Jamison,  (1908)  170  Fed. 
338. 

Trust  funds  coming  into  the  hands  of  a  re- 
ceiver of  a  national  bank  which  are  not  iden- 
tifiable as  belonging  specifically  to  a  particu- 
lar person  are  held  by  him  as  assets  of  the 
bank,  and  must  be  ratably  apportioned  among 
all  the  bank's  creditors,  as  expressly  provided 
bv  this  section.  Emigh  v.  Earling,  (1908) 
134  Wis.  666,  115  N.  W.  128. 

In  all  cases  where  an  insolvent  national 
bank  holds  funds  as  trustee,  to  entitle  a  claim 
therefor  to  a  preference  over  those  of  general 
creditors  in  the  distribution  of  the  bank's  as- 
sets it  must  be  shown  that  such  funds  have 
not  been  dissipated,  but  that  they  remain  in 
the  estate  and  can  be  identified,  not  by  ear- 
marks, but  by  being  traced  into  the  estate  and 
there  now  found,  to  its  augmentation.  Lucas 
County  V.  Jamison,  (1908)   170  Fed.  338. 

In  an  action  against  a  receiver  of  a  na- 
tional bank  to  recover  as  a  trust  fund  tlie 
amount  of  a  draft  collected  by  the  bank,  the 
burden  of  proof  is  on  the  owners  of  the  draft 
to  trace  its  proceeds  into  the  common  assets. 
American  Can  Co.  v,  Williams,  (1908)  176 
Fed.  816. 

Attorney's  fee  on  munatured  promissory 
notes.  —  A  provision  of  a  promissory  note 
that,  if  not  paid  at  maturity,  the  makers  and 
indorsers  shall  be  liable  for  all  costs  of  col- 
lecting or  attempting  to  collect  the  same,  in- 
cluding an  attorney's  fee,  cannot  be  enforced 


beyond  the  allowance  of  statutory  costs 
against  the  receiver  of  an  insolvent  national 
bank  who  took  charge  of  its  assets  for  the 
purpose  of  liquidation  before  the  note  ma- 
tured. Citizens'  Bank,  etc.,  Co.  v,  Thornton, 
(C.  C.  A.  1909)   174  Fed.  762. 

Who  entitled  to.  — Those  portions  of  the 
collections  on  account  of  sales  of  butter  actu- 
ally coming  into  the  hands  of  the  receiver  of 
a  national  bank  which  had  virtually  acquired 
and  operated  through  its  officers  an  insolvent 
creamery  company  doing  business  under  an 
arrangement  by  which  the  proceeds  of  sales, 
less  a  stated  compensation,  were  to  be  divided 
pro  rain  among  those  furnishing  the  milk, 
may  be  recovered  by  the  latter,  even  though 
the  transaction  may  have  been  beyond  the 
powers  of  the  bank,  and  they  are  further  en- 
titled to  participate  pro  rata  as  general  cred- 
itors to  the  extent  that  the  proceeds  of  such 
sales  had  been  diverted  and  appropriated  by 
the  bank.  Rankin  v,  Emigh,  (1910)  218  U. 
S.  27,  30  S.  Ct.  672,  54  U.  S.  (L.  ed.)  916, 
affirming  (1908)  134  Wis.  566,  115  N.  W. 
128. 

Lien  *f or  indebtednesi.  —  A  national  bank 
can  acquire  no  equitable  lien  as  against  an  in- 
debted stockholder  on  his  distributive  share 
of  the  assets  on  a  liquidation  of  the  bank*s 
affairs.  Bridges  r.  National  Bank,  (1906) 
185  N.  Y.  146,  77  N.  E.  1006,  affirming  (1906) 
106  App.  Div.  616,  94  N.  Y.  S.  1140. 


Vol.  V,  p.  180,  sec.  5239. 

Who  liable  generally.  —  Under  this  section 
providing  that  if  the  directors  of  a  national 
bank  knowingly  violate,  or  permit  an  officer 
of  the  bank  to  violate,  a  provision  of  the  title 
relating  to  national  banks,  they  shall  be  liable 
for  damages  sustained  by  any  person  in  con- 
sequence of  such  violation,  they  having  at- 
tested to  be  correct  an  official  report  of  the 
bank's  condition,  which  included,  at  their  full 
face,  as  part  of  the  bank's  resources,  assets 
which  they  had  been  informed  by  the  Comp- 
troller of  the  Currency  were  doubtful,  and  for 
the  collection,  or  removal  from  the  bank,  of 
which  immediate  steps  should  be  taken,  they 
are  liable  to  one  who,  on  the  strength  of  the 
report,  bought  stock  of  the  bank,  for  the  de- 
preciation thereof  by  reason  of  the  shrinkage 
in  the  value  of  the  specific  assets,  but  not  for 
its  depreciation  from  impairment,  then  un- 
known to  the  directors,  of  other  assets.  Tay- 
lor r.  Thomas,  (1908)  124  App.  Div.  53,  108 
N.  Y.  S.  454,  reversing  (1907)  56  Misc.  411, 
106  N.  Y.  S.  538. 

Where  a  bank  director  was  not  acting  as  a 
director  in  obtaining  discount  of  certain 
notes  belonging  to  his  father  by  the  bank,  it 
was  hpid  that  he  could  not  be  held  liable  be- 
cause he  induced  or  permitted  the  bank  to 
extend  credit  to  his  father  in  excess  of  the 
legal  limit  fixed  bv  K.  S.  sec.  5200,  5  Fed. 
Stat.  Annot.  130.  Hicks  r.  Steel,  (1906)  142 
Mich.  292,  106  N.  W.  767. 

Jurisdiction  of  state  courts.  —  State  courts 
may  enforce,  against  directors  of  a  national 
bank  who  have  made  false  representations  a^ 


to  the  bank's  financial  condition  in  the  offi- 
cial report  to  the  Comptroller  of  the  Cur- 
rency, the  civil  liability  prescribed  by  this 
section,  which  provides  for  the  forfeiture  of 
the  charter  of  a  national  bank  as  the  result 
of  violations  of  the  National  Bank  Act  by 
the  directors,  such  violations  to  be  determined 
only  by  the  federal  courts,  and  makes  every 
director  who  participated  in  or  assented  to 
the  same  civilly  liable  to  persons  who  have 
suffered  damage  in  consequence  thereof. 
Yates  V,  Jones  Nat.  Bank,  (1907)  206 
U.  S.  168,  27  8.  a.  638,  61  U.  8.  (L.  ed.) 
1002. 

Participation  esientiaL  —  The  directors  of 
a  national  bank  who  merely  negligently  par- 
ticipated in  or  assented  to  the  false  represen* 
tations  as  to  the  bank's  financial  condition 
contained  in  the  official  report  to  the  Comp- 
troller of  the  Currency,  made  and  publisheil 
conformably  to  R.  S.  sec.  5211,  5  Fed.  Stat. 
Annot.  152,  cannot  be  held  civilly  liable  to 
any  one  deceived  to  his  injury  by  such  report, 
since  the  exclusive  test  of  such  liability  is 
furnished  by  this  section,  which  makes  a 
knowing  violation  of  the  provisions  of  the 
title  relating  to  national  banks  a  prerequisite 
to  such  liability.  Yates  t?.  Jones  Nat.  Bank, 
(1907)  206  U.  8.  158,  27  8.  Ct.  638,  61  U.  8. 
(L.  ed.)   1002. 

Absence  of  director.  —  The  mere  fact  that 
a  director  of  a  national  bank  does  not  attend 
to  his  duties  by  reason  of  continued  ill  health 
or  other  business  engagements  does  not  neces- 
sarily relieve  him  from  liability  for  losses  sua- 
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tained  by  the  bank  through  the  failure  ol  the 
directors  to  esereise  proper  care  aod  auper- 
vision  over  its  affairs.  Rankin  t*.  Cooper, 
(1907)   140  Fed.  1010. 

The  directon  are  not  insurtn.  — To  the 
same  effect  as  the  original  note.  Rankin  v. 
Cooper,  (1907)    149  Fed.  1010. 

Who  nay  aut.  —  Damages  to  a  national 
bank  from  the  misfeasance  or  mismanagement 
of  its  officers  are  assets  of  the  bank,  recover- 
able only  in  an  action  by  the  bank  or  for  the 
beneit  of  all  the  stockholders  and  creditors. 
Yates  r.  Jones  Nat.  Bank,  (1905)  74  Neb. 
734,  106  N.  W.  287. 

A  receiver  of  a  national  bank  may  main- 
tain  a  suit  against  the  directors  in  behalf  of 
creditors  and  stockholders  to  recover  sum 4 
alleged  to  have  been  lost  to  the  bank  through 
the  misconduct  or  negligence  of  defendants, 
and  it  is  not  a  necessary  condition  precedent 
that  violations  of  the  Banking  Act  should 
have  been  previously  adjudged  in  a  suit 
brought  by  the  comptroller.  Allen  r.  Luke, 
(1906)   141  Fed.  694. 

Form  of  remedy.  —  ^Mlere  a  stockholder's 
agent  of  a  national  bank  sought  to  recover 
from  directors  losses  sustained  by  stock  specu- 
lations of  the  president  and  vice-president 
with  the  directors'  knowledge  and  participa- 
tion, it  was  held  that  a  bill  in  equity  for  an 
aoeounting  was  sustainable,  though  a  recovery 
at  law  could  be  had  as  to  some  ol  the  trans- 
tions  pleaded.  McKinnon  v.  Morse,  (1910) 
177  Fed.  676. 

Where  several  depositors  of  a  national  bank 
had  claims  against  a  number  of  the  bank's 
directors,  arising  out  of  their  failure  to  take 
steps  to  prevent  the  bank's  assets  being  im- 
properly loaned,  and  none  of  such  depositors 
eould,  by  separate  suits  at  law,  recover  that 
to  which  he  was  entitled,  it  was  held  that 
such  depositors  were  entitled  to  maintain  a 
single  suit  against  such  directors  in  equity. 
Boyd  a.  Schneider,  (C.  C.  A.  1904)  131  Fed. 


Where  a  national  bank  suffered  losses 
through  the  continued  negligence  of  its  direct- 
ors, which  was  unknown  to  its  creditors,  and 
such  directors  remained  in  control  until  the 
appointment  of  a  receiver  on  the  bank's  in- 
solvency, it  was  held  that  a  court  of  equity 
would  entertain  a  suit  to  charge  then  with 
personal  liability,  notwithstanding  the  fact 
that  an  action  at  law  to  recover  for  their 
wrongful  acts  would  be  barred  by  limitation 
under  the  laws  of  the  state.  Rankin  v. 
Cooper,  (1907)   149  Fed.  1010. 

Lnnitation  of  actioB.  —  Directors  of  a  na- 
tional bank,  while  implied  trustees,  are  not 
technical  trustees,  and  hence  directors  who 
have  ceased  to  be  such,  prior  to  the  failure  ol 
a  bank,  are  entitled  to  plead  limitatiooa  as 
a  defense  to  a  suit  by  a  receiver  ol  the  bank, 
to  recover  losses  sustained  by  their  malfeas- 
ance or  gross  negligence.  Emerson  v.  Gaither, 
(1906)  108  Md.  564,  64  Atl.  26. 

Bill  or  complaint.  —  In  a  Ruit  airainst  the 
directors  of  a  national  bank  it  is  not  neces- 
sary that  the  bill  allege  the  exact  amount  ol 
the  los<»  nristin^  fr(»ni  each  transaction  set 
out,  where  it  is  not  yet  known ;  hut  it  should 
Mi  out  with  paitiealarity  iba  acts  of  defend- 


ants relied  on  to  constitute  negligence  or  nii- 
conduct,  and  the  details  of  the  several  trui- 
actions  should  be  given  with  such  ful*^t  u 
can  be  done  by  complainant.  Allen  r.  Lake, 
(1906)  141  Fed.  694. 

A  bill  by  a  stockholder's  agent  of  aa  in- 
solvent bank  against  direclora  to  rectmr 
moneys  lost  by  ultra  rires  traasactioas  of  the 
president  and  vice-president,  in  whieh  defesd- 
ants  participated,  ailing  that  at  a  itock- 
holders'  meeting  held  pursuant  to  law  ^e 
plaintiff  was  elected  as  sharebolders'  sfwt 
to  wind  up  the  affairs  of  the  bank  in  plsee  <rf 
a  receiver,  and  that  he  gave  bond,  aa  rsqain^ 
by  law,  and  is  the  duly  qualified  agent  of  the 
shareholders  to  act  in  the  plaoe  of  the  r^ 
ceiver,  was  held  to  sufficiently  abow  the  cois- 
plainanVs  capacity  to  sue.  McKianoa  r. 
^orse,  (1910)   177  Fed.  676. 

In  a  bill  chargiag  the  making  ol  illsgiil 
loans  by  the  defemlanta  aa  directors,  it  is  aot 
aeoessary  to  allege  a  formal  vote  of  the  4^ 
fendants  authorising  or  approving  aoch  losos. 
Alten  r.  Luke,  (1908)  163  Fed.  1016. 

Amendment.  —  Where  several  depositors  of 
an  insolvent  natioBal  bank  filed  a  biU  agaiMt 
its  directors  for  a  breach  of  their  implied 
contract  to  see  that  the  bank's  assets  vere 
used  according  to  law,  but  the  bill  failed  te 
alk^e  the  time  when  eomplainaata'  depoaiti 
were  made,  complainants  were  entitled  to 
leave  to  amend  in  that  respect  Boyd  r. 
Schneider,  (1904)  131  Fed,  223,  66  C.  C-  A« 
209. 

Dntiea  at  to  management.  —  It  is  the  duty 
of  directors  of  a  national  bank  to  exercise  lea- 
sonable  control  and  super^'ision  over  its 
affairs,  and  to  use  ordinary  care  and  diligence 
in  ascertaining  the  coaditioB  of  its  businese, 
which  is  such  care  as  an  ordinarily  pmdeit 
and  diligent  man  would  exercise  in  view  of  all 
the  circumstances.  They  are  not  expected  to 
watch  the  routine  of  every  day'a  business,  bat 
they  should  have  a  general  knowledge  of  the 
manner  in  which  the  bank's  business  is  eoa- 
ducted,  and  upon  what  securities  its  larger 
lines  of  credit  are  given,  and  ^nerally  know 
of  and  give  direction  to  its  important  and 

feaeral   affairs.     Rankin  r.  Cooper,    (1907) 
49  Fed.  1010. 

Ettaminatio/tk  of  c<mdition  of  reaources. — 
It  is  incumbent  upon  the  directors  ol  a  aa- 
ticmal  bank  in  the  exercise  of  ordinary  pru- 
dence, and  as  a  part  of  their  duty  of  general 
supervision,  to  cause. an  examination  of  the 
condition  and  resources  of  the  bank  to  be 
made  with  reasonable  frequency.  Rankin  r. 
Cooper,  (1907)   149  Fed.  1010. 

Degree  ol  care  lequirad.  — If  nothing  has 
come  to  the  knowledge  of  the  directors  ol  s 
natk>nal  bank  to  awdfiea  suapicion  that  soim- 
thing  is  going  wrong,  ordinary  attention  to 
the  affairs  of  the  institution  is  all  that  is  re- 
quired ol  them,  but  if,  on  the  other  hand,  they 
know,  or  by  the  exercise  ol  ordinary  caw 
should  know,  any  lacts  which  should  awakea 
suspicion  and  put  a  prud^it  man  on  hie 
guard,  then  a  degree  of  care  commensurate 
with  the  danger  to  be  avoided  is  required,  sad 
a  laihire  te  exemse  suoh  care  makes  them 
responsible.  Baakin  v.  Cooper,  (1907)  U9 
Fed.  lOia 
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y«L  ▼,  p.  168,  8«o.  5841. 


Ntcessity  for  injury  or  lost  to  bialL  — Di- 
rectors of  a  national  bank  cannot  be  itiade 
to  reapond  to  damages  or  to  pay  excessive 
loans,  unless  some  injury  was  done  to  the 
bank  or  loss  sustained  by  reason  thereof.  Em- 
erson r.  Gaither,  (1006)  103  Md.  564,  64  Atl. 
26. 

Sxcesaiye  loans.  —  In  an  action  by  a  na- 
tional bsnk  to  recover  damages  sustained  in 
consequence  of  excessive  Ioauh  tnade  by  for- 
mer directors  in  violation  of  this  section,  it 
was  held  that  the  issues  to  the  jury  were 
whether  the  loans  were  made  when  the  bor- 
rower was  already  indebted  to  one-tenth  of 
the  capital  actually  paid  in  by  the  bank, 
whether  such  loans  were  knowingly  made  by 
sfieh  directors,  and  what  portions  of  tlie 
moneys  were  so  lost.  Mangum  City  Nat. 
Bank  v.  Grow,  (1010)  27  Okla.  107,  111  Pac* 
810. 

Where  the  directors  of  a  national  bank  be- 
eftiM  aware,  thtough  the  report  of  a  eom- 
mittce  of  their  number,  and  also  by  notices 
sent  them  individually  by  the  Comptroller  of 
the  Currency,  that  the  bank  had  been  making 
€xeeS9ive  loans  to  its  president  and  to  other 
persons*  firms,  and  corporations  with  which 
he  was  associated,  but  took  no  effeotive  steps 
to  teduoe  such  loaUs,  or  to  prevent  their  in- 
crease, which  continued  until  the  bank  became 
insolvent,  it  was  held  that  they  were  jointly 
and  severally  liable  for  all  losses  which  the 
bank  sustained  through  subsequent  transac- 
tions and  which  could  have  been  prevented  by 
a  proper  discharge  of  their  duties.  Rankin 
r.  Cooper,  (1907)  149  Fed.  1010. 

Newly  elected  directors.  —  While  a  director 
of  a  natiotial  bank  ought  not  to  be  held  re- 
sponsible for  the  conduct  of  its  business  from 
the  very  day  of  his  election,  if  he  has  not 
been  a  director  before,  he  becomes  responsible 
for  aets  or  omissions  from  the  time  he  ac- 
quires knowledge  of  the  bank's  condition  and 


begina  to  actively  participate  in  its  affairs. 
Rankin  v.  Cooper,  (1907)   149  Fed.  1010. 

Violation  of  legal  reserve  requirsm^Ut.  —  A 
loss  resulting  to  a  national  bank  from  bad 
loans,  which  Were  not  repaid,  cannot  be  said 
to  have  been  caused  by  a  violation  of  law  by 
the  directors  in  failing  to  keep  on  hand  the 
legal  reserve  required  by  R.  8.  sec.  5191,  5 
Fed.  Stat.  Annot.  124.  Allen  r.  Luke,  (1908) 
163  Fed.   1018. 

Common-law  liability.  —  Tiie  provisions  of 
the  National  Banking  Act  defining  the  duties 
of  the  directors  of  such  banks  do  not  relieve 
them  from  their  common-law  liability  for  a 
failure  to  diligently  and  honestly  discharge 
their  trust.  Allen  r.  Luke,  (1908)  163  Fed. 
1018. 

Reporting  doubtful  asiets  at  full  face.— 
Where  the  directors  attested  to  be  correct  an 
official  report  of  the  bank's  condition,  which 
included,  at  their  full  face,  as  part  of  the 
bank's  resources,  assets  which  they  had  been 
informed  by  the  Comptroller  of  the  Currency 
were  doubtful,  and  for  the  collection,  or  re- 
moval from  the  bank,  of  which  immediate 
steps  should  be  taken,  it  was  held  that  they 
were  liable  to  one  who,  on  the  strength  of  the 
report,  bought  stock  of  the  bank,  for  the  de* 
preciation  thereof  by  reason  of  the  shrinkage 
in  the  value  of  the  specific  assets,  but  not  for 
its  depreciation  from  impairment,  then  un* 
known  to  the  directors;  of  other  assets.  Tay- 
lor r.  Thomas,  (1909)  195  N.  Y.  690,  89  N.  E. 
1113,  affirmittp  (1908)  124  Apt).  Div.  53.  108 
N.  Y.  S.  454,  which  modifiea  and  afiirmed 
(1907)   55  Misc.  411,  106  N.  Y.  S.  538. 

Permitting  stock  speculation  by  officers.  — 
Where  the  directors  of  a  national  bank  en- 
gaged in  or  knowingly  permitted  stock  specu- 
lation by  the  presiaent  and  vice-president 
with  the  bank's  funds,  it  was  held  that  they 
were  liable  for  the  losses  sustained.  McKin- 
non  17.  Morse,  (1910)  177  Fed.  576. 


Vol.  V,  p.  183,  sec.  1. 

Aj^intm^t  of  receiver  by  state  court— See  under  this  title,  vol.  5,  p.  170,  sec.  5234. 


tuted  against  him  by  an  alleged  creditor  of 
the  bank  to  recover  on  a  guaranty  collnterfll 
to  a  sale  to  complaihant  of  certain  8tock 
owned  bv  the  bank.  Barron  v.  McKinnon, 
(1910)   179  Fed.  769. 


Vol.  V,  p.  184,  sec.  3. 

Svitf  against  agent.  — Where  a  sharehold- 
er'a  agent  has  been  appointed  to  take  charge 
of  the  assets  of  a  national  bank  under  this 
■nation,  providing  that  such  agent  may  sue 
and  be  sued  in  his  own  name  or  in  the  name 
of   the  association,  suit  was  properly  insti- 

Vol.  V,  p.  187,  sec.  5240. 

Tlie  cdmaioil-law  right  of  a  stockholder,  for 
proper  purposes  and  under  reasonable  regu- 
lations as  to  place  and  time,  to  inspect  the 
books  of  the  corporation  of  which  he  is  a 
iDelnber,  is  not  restricted  as  to  national  banks 

Vol.  V,  p.  188,  sec.  5241. 

ApplicAtion    of    atockholdef    to    examine      books,  accounts,  loans,  etc.,  in  order  to  deter- 
—  An  application  by  a  bona  fide  stock-      mine  the  value  of  his  stock,  is  not  a  visits- 
Bolder   of   a   national   bank   to   examine   its       tion  of  the  corporation,  within  this  section, 
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in  this  section.  Guthrie  t*.  Harkness,  (1905) 
199  U.  S.  148,  26  S.  Ct.  4,  50  U.  S.  (L.  ed.) 
130,  affirming  (1904)  27  Utah  248,  75  Pac. 
624. 


▼ol.  V,  p.  180,  SM.  5841. 
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y«l.  ▼,  p.  188,  tec.  9242. 


8o  as  to  prevent  the  stockholder  from  obtain- 
ing such  relief  under  a  state  statute  declaring 
that  all  books  of  any  corporation  shall  be 
subject  to  the  inspection  of  any  hima^  fide 
stockholder  at  all  reasonable  hours.  Hark- 
ness  1^.  Guthrie,  (1904)  27  Utah  248,  76  Pac. 
624. 

Where  a  stockholder  had  sued  for  false 
representations  made  by  directors  of  a  na- 
tional bank  on  which  he  had  purchased  shares 
of  the  bank's  stock  at  a  price  in  excess  of  its 
true  value,  that  he  discontinued  such  suit  and 
recommenced  it  in  the  federal  courts  did  not 
deprive  him  of  the  right  to  compel  the  bank's 
omoers  to  permit  an  examination  of  its  rec- 
ords to  ascertain  the  true  value  of  its  assets 
and  stock,  the  amount  of  its  losses  in  certain 
specified  dealings,  and  the  existence  of  docu- 
ments essential  as  primary  evidence  in  the 
pending  action.  Woodworth  v.  Old  Second 
Nat.  Bank,  (1908)  154  Mich.  469,  117  N.  W. 
893,  16  Detroit  Leg.  N.  773. 

State  courts  have  jurisdiction  to  compel 
officers  of  a  national  bank  to  permit  a  stock- 
holder's examination  of  its  records  and  docu- 
ments for  a  proper  purpose.  Woodworth  r. 
Old  Second  Nat.  Bank,  (1908)  164  Mich.  469, 
117  N.  W.  893,  16  Detroit  Leg.  N.  773. 

Sufficiency  of  reasons  for  £wiring  Inipec- 
tion.  —  In  Woodworth  v.  Old  Second  Nat. 
Bank,  (1908)   164  Mich.  469,  117  N.  W.  893, 


16  Detroit'  Leg.  N.  773,  a  national  bank 
stockholder  on  Feb.  1,  1906,  served  on  the 
directors  written  demand  for  an  examination 
of  its  books  and  records,  stating  that  he 
would  renew  the  demand  in  person  on  Feb. 
6,  1906,  at  three  p.  m.  at  the  banking  office, 
and  that  inspection  was  desired  to  commence 
at  that  time  and  continue  at  such  hours  as 
would  not  interfere  with  the  bank's  business. 
The  notice  cited  a  list  of  records  to  be  in- 
spected, and  recited  that  it  was  to  ascertain 
the  true  financial  condition  of  the  bank,  the 
true  value  of  its  assets  and  capital  stock,  to 
ascertain  the  amount,  nature,  and  date  of  the 
bank's  losses  through  certain  dealings  with 
specified  persons,  and  to  investigate  certain 
documents  desired  for  use  in  a  lawsuit  com- 
menced by  relator.  It  was  held  that  the  re- 
lator's demand  was  made  at  the  proper  time 
and  place,  and  that  the  notice  disclosed  a 
legitimate  reason  therefor. 

The  common-law  right  of  a  stockholder, 
for  proper  purposes  and  under  reasonable 
regulations  as  to  place  and  time,  to  inspect 
the  books  of  the  corporation  of  which  he  is 
a  member,  is  not  restricted  as  to  national 
banks  in  this  section.  Guthrie  r.  Harkness, 
(1906)  199  U.  S.  148,  26  S.  Ct.  4,  50  U.  S. 
(L.  ed.)  130,  alprming  (1904)  27  Utah  248, 
76  Pac.  624. 


Vol.  V,  p.  188,  sec.  5242. 

I.  Transfebs. 

Actions  by  receiver  to  recover  astett. — 
Where  a  national  bank,  after  or  in  contem- 
plation of  an  act  of  insolvency,  made  a  trans- 
fer of  notes  to  a  creditor  as  a  preference, 
which  was  void  under  this  section,  it  was  held 
that  the  receiver  might  at  his  election  main- 
tain an  action  at  law  against  the  creditor  for 
their  conversion.  Ball  v.  German  Bank, 
(C.  C.  A.  1911)   187  Fed.  760. 

Settlement  of  lease  of  real  estate.  — The 
owner  of  real  property  leased  to  a  national 
bank  for  building  purposes  is  not  liable  to 
account  to  the  bank's  receiver  for  the  bank 
building  erected  thereon,  which  the  bank, 
while  insolvent  and  in  course  of  voluntary 
liquidation,  turned  over  to  him  in  considera- 
tion of  a  release  from  all  further  liability 
under  the  lease;  the  bank  being  at  the  time 
in  arrears  for  rent  and  taxes,  and  the  income 
from  the  property  not  exceeding  the  charges 
against  it.  Brown  r.  Schleier,  (1904)  194 
r.  a.  18,  24  S.  Ct.  668,  48  U.  S.  (L.  ed.)  867, 
affirming  (1902)  118  Fed.  981,66  C.  C.  A.  476. 

For  another  case  under  this  section  see 
Ball  r.  German  Bank,  (C.  C.  A.  1911)  187 
Fed.  760. 

II.  AlTACHinENTS,    INJUNCTIONS,   AND 

Executions. 

Effect  of  later  acta.  —  To  the  same  effect 
ns  the  original  note.  Van  Reed  v.  People's 
Nat.  Bank,  (1906)  198  U.  S.  664,  26  S.  Ct. 
775,  49  U.  S.  (L.  ed.)  1161,  affirming  (1903) 
173  N.  Y.  314,  66  N.  E.  16,  cited  in  the  orig- 
inal note. 


Attachment,  etc..  In  state  courts.  —  Juris- 
diction over  the  person  or  property  of  a  na- 
tional bank  is  not  acquired  by  the  issue  of  an 
attachment  out  of  a  state  court  before  judg- 
ment, which,  by  reason  of  this  section,  is  be- 
yond the  power  of  the  court.  Van  Reed  r. 
People's  Nat.  Bank,  (1906)  198  U.  S.  564,  26 
S.  Ct.  776,  49  U.  S.  (L.  ed.)  1161,  affirming 
(1903)  173  N.  Y.  314,  66  N.  E.  16;  Mer- 
chants'  Laclede  Nat.  Bank  r.  Troy  Grocery 
Co.,  (1906)  144  Ala.  605,  39  So.  476;  Meyer 
r.  Coeur  d'Alene  First  Nat.  Bank,  (1904)  10 
Idaho  176,  77  Pac.  334;  McBride  t;.  Illinois 
Nat.  Bank,  (1908)  128  App.  Div.  603,  112 
N.  Y.  S.  794. 

Waiver  of  exemption.  —  To  the  same  effect 
as  the  first  part  of  the  original  note.  Mer- 
chants' Laclede  Nat.  Bank  r.  Trov  Grocery 
Co.,  (1907)   160  Ala.  128,  43  So.  208. 

Necessity  for  insolvency.  —  A  national 
bank,  whether  solvent  or  insolvent,  is  within 
the  exemption  from  the  issue  of  attachment 
before  judgment,  which  this  section  affords 
in  suits  in  the  state  courts.  Van  Reed  r. 
People's  Nat.  Bank,  (1906)  198  U.  S.  564, 
26  S.  Ct.  776,  49  U.  S.  (L.  ed.)  1161,  affirming 
(1903)  173  N.  Y.  314,  66  N.  E.  16. 

Appointment  of  permanent  leceiTor  by  state 
court  —  This  section  is  not  violated  by  the 
appointment  of  a  permanent  receiver  on  the 
application  of  a  stockholder,  made  by  a  state 
court  as  part  of  the  final  judgment  in  the 
cause.  Cogswell  r.  Norwich  Second  Nat. 
Bank,  ( 1903 )  76  Conn.  252,  66  Atl.  674. 

Appointment  of  temporary  receiver.  —  See 
Cogswell  V,  Norwich  Second  Nat.  Bank, 
(1903)   76  Conn.  252,  66  Atl.  674, 
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▼•L  y,  p.  198,  M.  4. 
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Tel.  y,  p.  801,  Me.  81M. 


Vol.  V,  p.  193,  sec.  4. 

Since  the  paseage  of  the  eectioii  in  the  text. 
—  The  Act  of  July  12, 1882,  ch.  290,  sec.  4,22 
Stat.  L.  163,  which  provides  that  jurisdiction 
for  suits  by  or  against  national  banks  shall 
be  the  same  as  for  suits  by  or  against  banks 
not  national  doing  business  in  the  same  place, 
deprives  the  federal  courts  of  jurisdiction  of 
suits  by  or  against  national  banks  by  reason 
of  their  national  incorporation,  leaving  such 
jurisdiction  dependent  on  diversity  of  citizen- 
ship alone,  unless  a  federal  question  is  other- 
wise involved;  and  under  Act  March  3,  1887, 
ch.  373,  sec.  4,  24  Stat  L.  554,  as  amended  by 
Act  Aug.  13,  1888,  ch.  866,  26  Stat.  L.  430, 
which  makes  the  citizenship  of  such  banks  for 
jurisdictional  purposes  dependent  upon  their 
location,  a  federal  court  in  a  state  is  without 
jurisdiction  of  a  suit  by  a  national  bank  of 
the  District  of  Columbia  against  a  citizen  of 
such  state  on  the  ground  of  diversity  of  citi- 
zenship. American  Nat.  Bank  «.  Tappan, 
(1909)   174  Fed.  431. 


Mandamna  by  state  courts.  — Any  legal 
right  which  a  stockholder  of  a  national  bank 
may  have  to  obtain  an  inspection  of  its  books 
may  be  enforced  in  the  state  courts  by  man- 
damus, in  view  of  the  provision  of  this  sec- 
tion that,  for  actions  against  national  banks 
at  law  or  in  equity,  they  shall  be  deemed 
citizens  of  the  state  in  which  they  are  located, 
and  that  in  such  cases  the  federal  Circuit  an'l 
District  Courts  shall  have  jurisdiction  only 
as  in  cases  between  individual  citizens  of  tlio 
same  state.  Guthrie  r.  Harkness,  (1906)  109 
U.  S.  148,  26  S.  Ct.  4,  50  U.  S.  (L.  ed.)  130. 

Suits  by  receivers  and  agents.  —  To  the 
same  effect  as  the  original  note.  Rankin  i\ 
Herod,  (1904)  130  Fed.  390;  Rankin  r. 
Herod,  (1905)   140  Fed.  661. 

A  federal  question  is  not  raised  ip90  facto 
in  a  suit  by  a  national  bank.  Denison  State 
Nat.  Bank  r.  Eureka  Springs  Water  Co., 
(1909)  174  Fed.  827. 


NATURALIZATION. 


Vol.  V,  p.  200,  sec.  2165^ 

KepeaL  —  This  section  was  expressly  re- 
pealed by  Act  of  June  29,  1906,  ch.  3592,  sec. 
26,  34  Stat.  L.  603,  1909  Supp.  Fed.  Stat. 
Annot.  375. 

Judgment.  —  In  a  naturalization  proceeding 
the  court  has  power  to  admit  to  citizenship 


or  not,  depending  upon  whether  the  essential 
facts  are  proved,  and,  in  either  event,  the 
judgment  should  be  recorded.  Rockland  r. 
Hurricane  Isle,  (1909)  106  Me.  169,  76  At!. 
286. 


Vol.  Vy  p.  201,  sec.  2165.     [Declaration  of  intention,] 


Authority  of  state  court.  —  Congresn,  in  the 
exercise  of  its  power  under  U.  S.  (]k>nst.,  art. 
1,  sec.  8,  cl.  4,  to  establish  a  uniform  rule  of 
naturalization,  may  confer  jurisdiction  upon 
the  courts  of  a  state  of  naturalization  pro- 
ceedings involving  admission  to  citizenship 
in  the  United  States,  and  may  constitution- 
ally provide  for  the  punishment  of  false 
swearing  in  such  a  proceeding.  Holmf^ren  r. 
U.  S.,  (1910)  217  U.  S.  609,  30  S.  Ct.  688,  64 
U.  S.  (L.  ed.)  861. 

The  term  ^having-  common-law  jurisdic- 
tion.'' —  To  the  same  effect  as  the  first  para- 
graph of  the  original  note.  U.  S.  v.  Nech- 
man,  (1910)  183  Fed.  788. 

A  "  court  of  record  having  oommon-law  ju- 
risdiction," within  the  meaning  of  section 
2165  is  one  having  a  judge,  clerk,  and  seal, 
and  whose  powers  are  exercised  according  to 
the  course  of  the  common  law;  that  is,  a 
court  wherein  controversies  are  judicially  de- 
termined after  notice  to  the  interested  parties 
and  opportunity  given  them  to  be  heard. 
State  V.  Weber,  (1905)  96  Minn.  422,  105  N. 
W.  490. 

A  court  of  common-law  jurisdiction  author- 
ized by  this  section  to  admit  aliens  as  citi- 
zens need  not  possess  a  general  common-law 
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jurisdiction,  but  if  any  part  of  its  jurisdic- 
tion answers  that  designation  it  is  sufficient. 
Courts  with  this  jurisdiction  are  those  which 
have  the  power  to  punish  offenses,  enforce 
rights,  or  redress  wrongs  recognized  by  the 
common  law,  or  which,  in  the  determination 
of  the  causes  they  decide,  are  governed  by  the 
principles,  rules,  and  usages  of  that  law. 
The  term  "  having  common-law "  is  used  to 
distinguish  these  courts  from  those  which 
have  no  jurisdiction  save  in  equity,  admi- 
ralty, or  in  matters  not  involving  offenses  or 
rights  under  the  common  law.  Within  this 
meaning  and  under  the  decisions  of  the  state 
of  Tennessee  the  County  Courts  of  that  state 
are  not  ''  courts  of  common-law  jurisdiction," 
having  authoritv  to  admit  aliens  to  citizen- 
ship.   In  re  Wolf,  (1911)   188  Fed.  519. 

Minor. — Under  this  section  it  was  held  that 
a  minor  who  had  reached  years  of  discretion 
could  make  a  declaration  of  intention.  In  re 
Polsson,  (1908)  159  Fed.  283;  In  re  Gross, 
(1908)  160  Fed.  739;  U.  S.  r.  George,  (1908) 
164  Fed.  45,  90  C.  C.  A.  463;  In  re  Syman- 
owsski,  (1909)  168  Fed.  978;  In  re  Shapiro, 
(1911)   186  Fed.  606. 

Contra.  —  In  re  Spitzer,   (1908)    160  Fed. 
137. 


"ro7 


t»i.  V,  p,  Hoi,  mt.  2i6d. 


NA  TURAUZA  TIOU. 


Vol.  V,  ^.  2oe,  w.  21W. 


Vol.  V,  p.  202,  sec.  2165.     [Oath  to  suppoH,  etc.] 


Time  ef  renunciatioiL  —  This  section  did 
not  require  a  renuneiation  of  allegiahce  to  the 
foreign  sovereign^  or  the  actual  declaration 
of  allegiance  to  the  United  States,  at  the  time 

iBesidence  in  United  States,  etc  J] 

ConclusiTeneM  of  recbrd.  — To  the  same 
effect  as  the  original  hote.  Rockland  t*.  Hur- 
ricane Isle,  <1909)   106  Me.  160,  76  Atl.  2d0. 

A  naturalisation  reoord  need  not  show  ju- 
risdiction, or  that  all  the  legal  requisites 
Imve  been  complied  with,  not*  eoiltain  the 
alien's  previous  declaration  of  intention  to 
become  A  citizen,  in  order  X6  import  validity. 
In  re  Sjmanowsski,  (1909)   168  Fed.  978. 

Kecord  need  not  sbeW  residince. — Under 
this  section,  requiring  a  declaration  of  inten- 

Vol.  V,  p.  205,  sec.  2166. 

This  section  was  not  repealed  by  the  Natu- 
ralization Act  of  June  29,  1906,  ch.  3592,  34 
Stat.  L.  596,  1909  Supp.  Fed.  Stat.  Annot. 
365,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  419. 
U.  S.  V,  Meyer,  (1909)   170  Fed.  983. 

Proof  "  as  now  provided  by  law."  —  This 
section  requires  that  the  ddurt.  sbalU  in  ad- 
dition to  such  proof  of  residence  and  good 
moral  character  as  "  now "  provided  for  by 
law,  be  satisfied  by  competent  proof  of  the 
applicant  having  been  honorably  discharged 
from  service  of  the  United  States.  It  has 
been  held  that  the  word  "  now  "  is  limited  to 
the  laws  existing  at  the  ^tlacttneiit  of  the 
statute,  aiid  did  not  include  subi^^quent  enact- 
ments. In  re  Loftus,  (1908)  165  Fed.  1002; 
In  re  McNabb,  (1909)   175  Fed.  511. 

Proof  of  residence.  —  On  application  by  an 
honorably  discharged  soldier  for  naturaliza- 
tion, as  authorized  by  this  section,  his  proof 


fit  the  npplieatit's  declaration  of  intention  to 
become  a  citizen,  /n  re  Symanowsski,  ( 1909) 
168  Fed.  978. 


tion  two  years  before  admSsdion  to  citizen- 
ship, an  oath  when  application  for  admission 
is  made«  and  a  showing  to  the  court  of  oer- 
taih  residence  in  the  United  States  aiid  the 
particular  state,  and  tif  good  moral  character, 
etc.,  such  prerequisites  were  matters  of  piroof. 
4nd  ndt  of  jurisdiction,  and  hence  a  i-ecdrd 
of  naturalisation  did  not  need  to  show  resi- 
dence in  the  state  for  the  required  time. 
Rockland  v,  Hurrieane  Isle,  (1909)  106  Mc. 
169,  76  AtL  286. 


of  residence  within  the  United  StAtes  lor  one 

year  prior  to  his  application  may  be  made  by 

depositions;    Act   Cong.   Jime   29,    1906,   ch. 

3592,   sec.   10,  34   Stat.   L.   599,   1909   Supp. 

Fed.  Stat.  Annot.  371,  authorizing  the  taking 

of  depositions  in  naturalization  proceedings, 

being  sUmcitotly  bl*oad  to  permit  depositions 

to  be  taken  without  the  state  whenever  it  is 

essential  to  prove  residence  beyond  the  state. 

In  re  McNabb^  (1909)  175  ^ed.  511. 

/     Japanese  soldier.  —  This  section,  as  limited 

/  by  section  2169,  6  Fed.  Stat.  Annot.  267,  bv 

/  providing  that  "the  provisions  of  this  title 

shdll  apply  to  aliens  being  free  white  persons 

I  and  to  aliens  of  African  nativity,  aiid  to  p^r- 

\  sons  of  African  descent,"  does  not  extend  the 

Nright  of  naturalization  to  a  {>ersdn  of  tlie 

Japanese  race,  although  having  an  honorable 

discharge  from  the  armv  of  the  United  States. 

In  re  Buntaro  Kumagai,  ( 1908)  idS  Fed.  922. 


Vol.  V,  p.  206.     [Aliens  honorably  discharged  from  service  in  navy  of  marine 
corps,} 


PoUtiiig  of  notice  of  ^6titioil.  — Act  Cong. 
June  29,  1908,  ch.  8692,  34  Stat.  L.  596,  1909 
Supp.  Fed.  StAt.  AhilOt.  366,  to  provide  for  d 
uniform  rvile  ftir  tile  mltitralization  of  aliens , 
throughout  the  United  States,  declares,  in  scc- 
titifi  4,  that  ah  alien  may  be  admitted  to  be- 
Coinc  a  citizen  of  the  United  States  in  the' 
followlrig  manner,  and  "not  otherwise."  It 
has  beeh  hold  that  the  provision  of  such  Aci 
requiring  notice  of  the  petition  to  b^  poste4 
for  liirtety  days  prior  to  hearihg  wa6  app]i4 
cabte  to  an  alien  dpplyihg  for  citlii^nstilp  un^ 
der  A(Jt  Cong.  July  26^  1894,  ch.  165,  28  Stat.  . 
L.  124,  protidirig  that  service  in  the  navy  dr 
hiariiie  corps  for  a  specified  term,  and  hon- 
orable disciharge,  shall  be  (jouilted  as  resi- 
dence, atid  shall  ehtitle  an  alien  havitig  oihef 
neceseiafy  Requisites  to  citizenship.  U.  S.  v, 
Pfetirson,  (C.  C.  A.  1910)  182  Ffed.  289. 


\ 


Ja^atiess  ^aildta  or  milrilied.  —  In  view  of 
the  provisidh  of  the  Naturalization  Act  of 
June  29,  1906,  ch.  3592,  sec.  26,  34  Stat.  L. 
603,  1909  Supp.  Fed.  Stat.  Annot.  375,  re- 
pedling  related  sectibiia,  but  dmittiii^  from 
such  repeal  R.  S.  sec.  2169,  as  dmehded,  5 
Fed.  Stat.  Annot.  207,  which  Umitri  the  privi- 
lege of  naturalization  to  free  white  persons  and 
persons  of  Afridjin  nativity  ot  descent, ,  such 
section  hiUst  be  held  to  limit  and  control  thiil 
Act,  authorizing  the  naturalization  of  ''any 
alien  "  twetity-oritl  y^ars  or  hiorfe  of  age  Who 
served  in  the  United  i^iates  navy  or  marine 
corps  afl  therf^in  provided,  atid  therefore  ati 
a)ieU  of  the  Jafodnese  race  is  not  <in titled  to 
ftaturalizatidn  thereunder.  Bedsho  i),  U.  ^., 
(C.  C.  A.  1910)    178  Fed.  245. 


Vol.  V,  p.  206,  sec-  21 6t. 

fiep^ai.  —  l^liis  seetioti   ^Vas  expressly  repealed   by  Act  of   June  29,   1906,  cb.  ^502,  sec. 
26,   34  Stat.  L.   603,   1909  Supp.   Fed.   Stat.  Annot.  375. 
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Vol.  tr,  p.  207,  lec.  2160. 


NA  TURALIZA  TION. 


Vol.  V,  p.  210,  lee.  5Sd5. 


Vol.  V,  p.  207,  sec.  2168, 

RepeaL  —  This  section   was  expressly  repealed  by  Act  of  June  29,   1906,  eh.   3592,  see. 
26,  34  Stat.  L.  603,   1900  Supp.  Fed.  Stat.  Annot.  376. 


the  Caucasian  race.     In  re  Najqur,    (1909) 
174  Fed.  735. 

Likewise  a  Syrian  born  in  pa|i)ascu9  was 
held  to  be  a  "  free  white  persQij,"  entitled  to 
naturalization.  In  re  Mudarri,  (1910)  176 
Fed.  466. 

Half-brec48.  —  IQ  In  re  Knigljt,  (1909)  171 
Fed.  299,  it  appeared  that  the  petitioner  was 
born  on  a  British  schooner  in  the  Yellow  Sea. 
His  father  was  ai)  £}ngli9hman,  a^^d  bid 
mother  half  Chinese  ai)d  naif  Japanese,  and 
their  marriage  occurred  at  Shanghai  under 
the  British  flag.  The  petitioner  enlisted  in  the 
United  States  navy  off  the  coast  of  China  in 
1882,  and  f^rst  oame  to  Xha  Uqited  States 
Aug.  5,  1892.  He  had  served  honorably  since 
l)ig  epUstipent  uriti)  his  appHen^tioi)  ^r  citi- 
zenship, when  he  wfis  forty-thr^  yearf  old. 
It  w^  held  tl^At  petitiozier  was  pot  pi  U^ 
"white  person,"  and  wa»  therefore  not  en- 
titled to  fiatnralization  nnder  this  section  ^pd 
Act  Cong.  May  6.  1882,  ch.  |26,  sec.  14,  92 
Stat.  L.  (31,  1  Fed.  Stat.  Anflot.  784.  prohibit 
ing  th^  admission  of  ChiPiese  tp  citizenship. 

J^panen^  soldier.  —  See  under  this  tit)^, 
vol.  5,  p.  205,  sec.  2166. 

J^piinesa  sailor?  or  marines.  —  See  un4fr 
this  tit]0,  yol,  6,  p.  206,  Aliens  hqnorajfly  dis- 
charged from  ^QTvice  in  navy  qr  tfiarine 
corps. 


Vol.  V,  p.  207,  sec.  2169. 

This  section  was  not  repealed  by  implica- 
tion by  Naturalisation  Act  of  June  29,  1906, 
ch.  3592,  34  Stat.  L.  596,  U.  S.  Con^p.  Stat. 
Supp.  1909,  p,  97,  1909  Supp.  Fed.  Stat. 
Annot.  365.  U.  S.  p.  Balsara,  (C.  C.  A. 
1910)   180  Fed.  694. 

Armenians.  —  The  word  "  white  "  was  used 
in  this  section  to  classify  the  inhabitants  and 
to  include  al)  persons  not  otherwise  classified, 
not  as  synonymous  with  "  European,"  there 
being  in  fact  no  "  European "  or  "  white  *' 
race  as  a  distinctive  cl^iss,  or  '^Asiatic  "  or 
'•  yellow  '*  race  including  substantially  all  the 
people  of  Asia ;  and  hence  the  term  "  free 
white  persons "  includes  Armenians  born  in 
Asiatic  Turkey  and  on  the  west  side  of  the 
Bospliorus.  In  re  IJalladjian,  (1909)  174 
Fed.  834. 

Parsee,  —  "  Free  white  persons  "  includes 
members  of  the  white  or  Caucasian  race,  as 
distinct  from  the  black,  red,  yellow,  and 
brown  races ;  and  hence  a  Pardee  is  entitled 
to  admission  to  citizenship.  U.  S.  v»  Balsara, 
(C.  C.  A.  1910)   180  Fed.  694. 

Syrian*  —  A  Syrian  from  Mt.  Lebanon,  near 
Beirut,  was  held  to  be  a  free  white  person, 
within  th^s  section,  proyiding  fpr  t)|e  natu- 
ralization of  free  white  persons  of  other  coi|n- 
tries  as  citizens  of  the  United  States;  such 
term  being  construed  to  refer  to  race  rather 
than  to  color,  and  to  include  all  members  of 

Vol,  V,  p.  208,  m,  2170. 

Proof  of  residence.  —  While  one's  residence 
under  this  section,  which  requires  an  appli- 
cant for  citizenship  to  have  resided  in  the 
United  States  for  flve  years  next  preceding  his 
admission,  depends  largely  on  his  intention, 
such  intention  is  to  be  gathered  from  his  acts 
rather  than  from  his  declaration.     Thus  an 

Vol.  V,  p.  209,  sec.  2172. 

l^ffect  of  immigration  laws.  —  An  alien 
minor  chiW  who  has  never  dwelt  in  the 
I'nited  States  is  not,  wlven  coming  to  join  a 
naturalized  parent,  exempt  from  th/e  provi- 
sion of  the  Act  of  March  3,  1903,  10  Fed. 
Stat.  Annot.  103,  23  Stat.  U  1213,  ch.  1012, 
sec.  %,  debarring  aliens  from  landinjg  if  they 
are  afflicted  witn  a  dangerous  contagious  dis- 
ease,  on  tlve  tl^fiory  that  she  wsb  inyested 

Vol.  V,  p.  210,  sec.  2173. 

KepeaL  —  This  section  was  expressly  repealed  by  Act  of  June  29,  1906,  ch.  3692,  sec. 
26,   34   Stat.  L.   603,  1909  Supp.  Fed.  Stat.  Annot.  376. 

Vol.  V,  p.  210,  sec.  5396. 

Amendment.  —  The  Naturalization  Act  of  ing  a  punishment  for  {cQpwingly  making  a 
June  29,  1906,  ch.  3592,  sec.  ?3,  34  Stat.  L.  false  af^ayit  as  to  an^  majberia)  i^pt  r.equired 
603,  1909  Supp.  Fed.  Stat.  Annot.  375,  provid-      to  be  proved  in  a  naturalization  proceeding, 
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alien  who  returned  to  and  remained  in  hie 
native  country  fpr  more  than  four  years, 
where  his  family  always  lived,  he  resuming 
his  regular  occupation  there,  cannot  claim 
residence  in  tlie  United  States  during  that 
period.  U.  S.  v,  Aakervik,  (1910)  180  Fed. 
137. 


with  citizenship  by  virtue  of  the  declaration 
of  this  section  that  minor  childreii  of  natu- 
ralized citizens  shall,  if  "dwelling  in  the 
United  States,"  be  considered  as  citizens 
thereof.  Tartarian  r.  Billings,  (1907)  204 
U.  S.  170,  27  S.  Ct.  182,  51  U.  S.  (L.  ed.) 
428;  U.  S.  r.  Williams,  (1904)  132  Fed.  894. 
See  also  under  this  title,  1909  Supp.,  p.  366, 
sec.  4,  Proceedings. 


7ol.  tr,  p.  M,  iM.  M9t. 


NATURAU2ATI0N. 


Vol.  V,  p.  i^l3,  M.  Mftl 


is  to  be  regarded  as  an  amendment  of  this 
section.  U.  S.  t\  Dupont,  (1910)  176  Fed. 
823. 

Elements  of  offense.  —  On  a  trial  of  a  de- 
fendant charged  with  a  violation  of  this  sec- 
tion, which  denounces  a  penalty  against  one 
who  "knowingly  swears  falsely"  in  making 
any  oath  under  the  law  relating  to  naturali- 
zation, it  is  sufficient  to  warrant  conviction 
if  defendant  knowingly  and  wilfully  testified 
falsely,  and  it  is  not  necessary  that  his  act 
should  also  have  been  corrupt  or  malicious. 
Hohngren  r.  U.  S.,  (CCA.  1907)  166  Fed. 
439. 

Perjuries  committed  in  state  court.  — A 
District  Court  of  the  United  States  has  ju- 
ri&diction  of  a  prosecution  under  this  section 
for  false  swearing  in  a  naturalization  pro- 
ceeding, notwithstanding  the  fact  that  such 
proceeding  was  in  a  state  court.    Holmgren 

Vol.  V,  p.  211,  sec.  5424. 

Constntction.  —  This  section  provides  that 
every  person  applying  to  be  admitted  as  a 
citizen,  or  appearing  as  a  witness  for  any 
such  person  who  k»>wingly  personates  any 
other  person  than  himself  or  falsely  appears 
in  the  name  of  a  deceased  person,  or  in  any 
assumed  or  fictitious  name,  or  falsely  makes, 
forges,  or  counterfeits  any  oath,  noxice,  affi- 
davit, certificate,  order,  record,  etc.,  shall  be 
punished.  It  has  been  held  that  such  provi- 
sion should  be  construed  as  though  it  read 
**  or  any  person  who  falsely  makes,  forges,  or 
counterfeits,"  etc.,  and  as  so  oonstrud  pro* 


V.  U.  S.,  (C  C  A.  1907)  156  Fed.  439.  See 
also  Schmidt  €.  U.  S.,  (C  C  A.  1904)  133 
Fed.  257. 

Indictment  —  variance.  —  An  indictment 
charging  that  the  defendant  made  a  false  affi- 
davit before  a  notary  public  "  in  a  proceeding 
for  naturalization "  then  and  there  pending 
in  a  stated  court  "touching  the  matters  in 
issue  and  material  in  said  proceedings,"  can- 
not be  construed  to  charge  the  making  of  the 
affidavit  "under  or  by  virtue  of  any  law  re- 
lating to  the  naturalization  of  aliens,"  within 
the  first  clause  of  said  section,  but  clearly 
charses  the  offense  under  the  second  clause, 
and  18  not  sustained  by  evidence  showing  that 
the  affidavit  was  made  before  the  proofing 
was  instituted.  Moore  v.  U.  S.,  (C  C  A. 
1906)  144  Fed.  962. 

Instructions.  —  See  Holmgren  a  U.  8.,  (G. 
C.  A.  1907)   156  Fed.  439. 


hibited  the  felonious  making  of  a  certificate 
of  naturalization  by  a  person  other  than  the 
**  person  applying  to  be  adnfitted  a  citizen  or 
appearing  as  a  witness  for  any  such  person." 
U.  S.  V.  Raisch,  (1906)  144  Fed.  487.  Com- 
pare U.  S.  r.  York,  (1904)  131  Fed.  323. 

Jurisdiction.  —  A  conviction  can  be  had  in 
a  federal  court  for  false  swearing  in  natu- 
ralization proceedings  in  a  state  court,  under 
this  section.  Holmgren  r.  U.  S.,  (1910)  217 
U.  S.  509,  30  S.  Ct.  588,  54  U.  S.  (L.  ed.) 
861. 


Vol.  V,  p.  212,  sec.  5425. 

Necessity  for  actual  use  for  nnlawfnl  pur- 
pose.—  To  constitute  an  offense  under  the 
provision  of  this  section  that  "every  person 
.  .  .  who  without  lawful  excuse  knowingly 
is  possessed  of  anv  false,  forged,  antedated, 
or  counterfeit  certificate  of  citizenship  .  .  . 
knowing  such  certificate  to  be  false,  forged, 
anteda^d,  or  counterfeit,  with  intent  unlaw- 
fully to  use  the  same,"  shall  be  punished, 
etc.,  it  18  necessary  that  such  false  certificate 
be  actually  used  for  an  unlawful  purpose. 
Green  i\  U.  S.,  (C  C.  A.  1907)  150  Fed.  660. 

Recitals  of  certificate.  —  In  this  section, 
making  it  a  criminal  offense  to  knowingly 
use  any  false  or  forged  certificate  of  citizen- 
ship "  purporting  to  have  been  issued  under 
the  provisions  of  any  law  of  the  United  States 
relating  to  naturalization,"  the  clause  quoted 
refers  to  certificates  which  .purport  upon  their 
face  to  have  been  issued  after  a  compliance 
on  the  part  of  the  alien  named  therein  with 
the  naturalization  laws  and  as  evidence  of 

Vol.  V,  p.  213,  sec.  5427. 

Construction  of  statute.  —  This  section  pro- 
vides that  "every  person  who  knowingly  and 
intentionally  aids  or  abets  any  person  in  the 
commission  of  any  felony  denounced  in  the 
three  preceding  sections"  shall  be  punished, 
etc.    In  tiie  original  statute  said  four  sections 


that  fact,  and  a  certificate  to  »^it#in  an  in- 
dictment based  on  such  statute  need  not  re- 
cite that  it  is  issued  under  a  law  of  the 
United  States,  there  being,  in  fact,  no  statute 
authorizing  or  requiring  the  issuance  of  such 
certificate.  Dolan  r.  U.  S.,  (CCA.  1904) 
133  Fed.  440. 

''Certificate  of  dtisenship.** -- A  certified 
copy  of  the  record  of  a  court  showing  the  ad- 
mission of  an  alien  to  citizenship  constitutes 
a  "certificate  of  citizenship,"  within  the 
meaning  of  R.  S.  sees.  5425,  5427,  making  it 
a  crime  to  use  or  to  aid  and  abet  another  in 
using  false  certificates  of  citizenship  for  pur- 
poses therein  specified.  Dolan  v.  U.  S.,  (C 
C  A.  1904)   133  Fed.  440. 

A  **  false  ^  certificate  of  citizenship,  within 
the  meaning  of  R.  S.  sees.  5425,  5427,  is  not 
limited  to  one  which  is  forged,  but  includes 
one  which  is  false  in  its  recital  of  facts. 
Dolan  V.  U.  8.,  (C  C  A.  1904)  133  Fed.  440. 


were  all  embraced  in  one  section,  which  ex- 
pressly declared  the  offenses  now  contained  in 
the  three  first  sections  to  be  felonies,  and  the 
piirt  which  now  constitutes  section  5427  read: 
"Any  person  who  shall  ...  aid  and  abet 
any  person  in  the  eommission  of  any  audi 
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t«L  V,  ^  M,  iM.  642». 


MTOkALl^ATlON. 


iwi  iiipp.»  p.  IM,  MO.  4. 


felony/'  etc.  In  the  revision  such  express 
declaration  was  omitted,  and  it  has  since  heen 
settled  by  decision  that  the  offenses  described 
in  the  first  three  sections  are  not  felonies,  but 
misdemeanors,  under  the  common-law  rule  of 
construction  applied  to  federal  statutes,  al- 
though the  punishment  prescribed  is  impris- 
onment in  a  penitentiary  at  hard  labor,  which, 
by  the  general  understuiding  in  this  country, 

Vol.  V,  p.  213,  sec.  5428. 

False  affidavit  of  citixenaliip  before  regis- 
tration officer.  —  An  alien  who  knowingly 
makes  a  false  affidavit  that  he  has  been  duly 
naturalized  as  a  citizen  of  the  United  States, 
before  a  registration  officer,  for  the  purpose 

Vol.  X,  p.  238,  sec.  39. 

Repeal.  —  This  section  was  expressly  re- 
pealed bv  Act  of  June  29,  1906,  ch.  3592,  sec. 
26,  34  Stat.  L.  603,  1909  Supp.  Fed.  Stat. 
Annot.  375. 

1909  Supp.,  p.  366,  sec.  3. 

Juriadiction  of  state  courts.  —  The  courts 
of  a  state  may,  with  the  consent  of  the  legis- 
lature, exercise  the  jurisdiction  conferred  by 
this  Act,  but  the  jurisdiction  must  be  exer- 
cised under  and  in  conformity  with  the  fed- 
eral statutes,  not  only  in  matters  entering 
directly  into  the  subject  of  naturalization,  but 
also  in  matters  of  congressional  legislation 
fairly  incidental  to  the  exercise  of  the  con- 
stitutional power  to  deal  with  naturalization. 
Hampden  County  v.  Morris,  (1911)  207 
Mass.  167,  93  N.  E.  579. 

The  federal  government  in  authorizing  state 
courts  to  act  in  naturalization  proceedings 
selects  such  courts  and  the  clerks  thereof  as 
government  agencies  through  whom  the  gov- 
ernment is  discharging  a  function  of  sov- 
ereignty; and,  while  Congress  may  confer 
power  on  the  state  courts  to  act  in  naturaliza- 
tion proceedings  and  the  state  courts  may 
constitutionally  exercise  the  same  when  au- 
thorized so  to  do.  Congress  may  not  make 
their  acts  in  that  regard  a  part  of  their 
duties  as  state  courts,  and  the  power  con- 
ferred and  the  duties  imposed  by  the  Natu- 
ralization Act  are  not  ex  officio  pollers  and 
duties  belonging  to  and  devolving  on  a  state 
office  as  such.  Eldredge  r.  Salt  hake  County, 
(Utah  1910)   106  Pac.  939. 

Within  respective  junrisdiction  districts,  — 
This  section  confers  naturalizatics  jurisdic- 


makes  the  offense  a  felony.  It  was  held  that 
such  construction  does  not  render  section  5427 
a  nullity,  but  that  the  word  "  felony,"  as 
used  therein,  should  be  given  its  popular 
meaning,  in  order  to  give  effect  to  the  section 
in  accordance  with  the  manifest  intention  of 
Congress.  Dolan  v.  U.  S.,  (C.  C.  A.  1904)  133 
Fed.  440.  See  also  U.  S.  t;.  York,  (1904)  131 
Fed.  323. 


of  procuring  himself  to  be  registered  as  a 
voter  at  an  approaching  election  in  a  state, 
commits  an  offense  in  violation  of  this  sec- 
tion. Green  v.  U.  S.,  (C.  C.  A.  1907)  150 
Fed.  560. 


For  a  case  under  this  aection  see  Schmidt 
V.  U.  S.,  (1904)  133  Fed.  257,  66  C.  C.  A. 
389. 


tion  on  the  courts  of  the  various  states  ex- 
tending to  aliens  resident  within  the  respective 
judicial  districts  of  such  courts.  The  Wash- 
ington constitution,  arl.  4,  sec.  6,  confers 
general  jurisdiction  on  the  Superior  Courts 
of  that  state  within  their  judicial  districts, 
not  limited  to  the  counties  composing  the 
same,  and  by  statute  (Rem.  ft  Ball.  Code,  sec. 
9050),  Klickitat  and  Clarke  counties  are  in 
the  same  judicial  districts,  the  courts  of  those 
counties  being  presided  over  by  the  same 
judge.  It  has  been  held  that,  where  an  alien 
resident  of  such  district  was  naturalized  by 
such  Superior  Court  while  sitting  in  Clarke 
county,  it  was  not  a  fatal  objection  to  the 
naturalization  that  the  alien  was  a  resident 
of  Klickitat  county.  U.  S.  r.  Stoller,  (1910) 
180  Fed.  910. 

Under  the  provision  in  this  section  that 
"  the  naturalization  jurisdiction  of  all  courts 
herein  specified,  state,  territorial,  and  federal, 
shall  extend  only  to  aliens  resident  within 
the  respective  judicial  districts  of  such 
courts,"  it  has  been  held  that  a  IHstrict  Court 
of  the  state  of  Kansas  has  jurisdiction  to 
naturalize  aliens  resident  in  the  county  where 
it  is  sitting  only,  its  territorial  jurisdiction 
while  so  sitting  being  restricted  to  that 
county  by  state  statute.  (Dassler's  Gen. 
Stat.  Kan.  1905,  sec.  2010.)  U.  S.  v.  John- 
son, (1908)  181  Fed.  429. 


1909  Supp.,  p.  366,  sec.  4.     [Proceedings.] 


Powers  of  Congress.  —  Under  Const.  U.  S., 
art.  I.,  sec.  8,  giving  Congress  power  to  estab- 
lish a  uniform  rule  of  naturalization  and  to 
make  all  laws  necessary  and  proper  for  carry- 
ing the  power  into  e;cecution.  Congress  has 
exclusive  jurisdiction  over  the  subject  of 
naturalization.  Hampden  County  v.  Morris, 
(1911)  207  Mass.  167,  93  N.  E.  579. 

A  privilege,  not  a  right.  —  To  become  a 


citizen  of  the  United  States  by  naturalization 
is  not  a  right,  but  a  privilege,  which  can  be 
granted  by  the  courts  only  under  provision  of 
laws  enacted  by  Congress.  In  re  Buntaro 
Kumagai,   (1908)   163  Fed.  922. 

Alien  wife  of  foreigner.  —  An  alien  woman, 
married  to  an  alien,  although  residing  in  this 
country  and  otherwise  qualified,  cannot  be- 
come a  citizen  of  the  United  States  by  natu- 
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r^lizatiop.  In  re  Rionda,  (1908)  164  Fed. 
368;  U.  S.  V,  Cohen,  (1910)  179  Fed.  834,  103 
\j,  \j»  A.,  aQ. 

Effect  of  immi^ation  law9.  —  Under  Act 
March  2,  1907,  ch.  2534,  sec.  5,  34  Stat.  L. 
1$I29,  1909  Supp.  Fed.  Stat.  Annot.  68,  provid- 
ing t)i^t  a  child  born  without  the  United 
States  of  alien  parents  shall  be  deemed  a  citi- 
zen by  virtue  of  the  naturalization  of  the 
parent,  taking  place  during  the  minority  of 
the  child,  provided  that  the  citizenship  of 
such  child  shall  begin  when  he  begins  to  re- 
fide  piprip^nently  in  the  United  S&tes,  until 
^  minor  child  of  a  ni^turalized  pfirent  has 
liegun  to  reside  pennq^i^ently  in  the  United 

1909  Supp.,  p.  366,  sec.  4,  cl.  first. 

Nature  of  declaration.  —  A  declaration  of 
intention  to  become  a  citizen  is  in  no  sense 
a  coipplete  a^d  biDdin^  act,  ^nd  carries  no 
full  rigi^ts  pf  citizensnip  befpr^  the  Qnal  act 
of  admission.  In  re  Polsson,  (1908)  159 
Fed.  283. 

Condnsiyeness  of  finding  of  court.  —  Where 
a  decree  of  naturalization  issued  by  a  state 
court  of  original  jurisdiction  recited  that 
the  alien  naturalized  was  then  twenty-five 
years  of  age,  and  that  it  appeared  to  the 
court  that  he  had  made  his  declaration  of  in- 
tention to  become  a  citizen  of  the  United 
States  aecording  io  law,  it  should  be  con- 
strued as  finding  that  all  other  reqifirements 
necessary  to  sustain  his  application  were 
found  to  exist;  and  hence  the  order  could  not 
be  attacked  on  the  ground  that  he  had  not 
declared  hie  intention  at  least  two  years  prior 
to  bis  admission  to  citizenship,  under  the  rule 


States  he  is  an  alien,  ai|d  he  cannot  begin 
to  so  reside  if  )ie  belongs  to  a  class  of  aliens 
debarred  froip  entry,  and  the  naturalization 
pf  a  father  will  not  permit  his  minor  child 
born  abroad,  and  repiaining  in  the  country  of 
his  nativity  iintil  after  the  naturalization, 
to  come  into  the  United  States  if  prohibited 
from  entering  by  Act  Feb.  20,  1907,  ch.  1184, 
34  Stat.  L.  898,  1909  Supp.  Fed.  Stat.  Annot. 
162,  excluding  from  admission  into  the  United 
States  per90i)9  belonging  to  ^numeri^tef] 
classes.  U.  B.  v,  Rodgers,  (C.  C.  A.  1911)  185 
Fed.  334.  S^e  alfjO  upd^r  thia  title,  vol.  5,  p. 
2P9,  sec.  2172. 


that  a  judgment  m^y  not  be  impeached  for 
any  facts,  whether  involving  fraud,  collusion, 
or  perjury,  which  were  necessarily  before  the 
court  entering  the  judgment  ^nd  passed  upon. 
U. ^.  V.  l^echman,  (J910)   183  Fed.  788. 

Evidence  of  qualification.— The  requirement 
of  section  4  that  an  application  for  naturali- 
zation shall  state  in  his  petition  the  date  of 

his  arrival  iij  tbt  ^n\M  ^W-^  w4  th«  Of^IPP 
of  the  vessel  on  which  he  came  must  be  given 

praotical  effect,  and  where  such  statonent  is 
disproved  prima  facie  by  proof  that  the  ap- 
pellant's name  does  not  appear  among  the 
passengers  on  the  vessel  named,  the  burden  of 
proof  18  shifted  to  him  to  explain  such  fact  to 
the  sr.tiaf action  of  the  court,  and  his  testi- 
mony that  he  came  under  a  fietitioua  name 
urhich  he  cannot  remember  will  not  be  ac- 
cepted as  satisfactory.  Jn  re  Kestebnan, 
(1908)   165  Fed.  265. 


1909  Supp.,  p,  366,  sec.  4,  cl.  second. 


Filing  in  duplicate.  —  The  provision  of  this 
section  requiring  a  naturalization  petition,  to 
be  filed  in  duplicate  is  directory  oniy,  so  that 
a  failure  to  comply  therewith  will  not  render 
the  proceedings  void.  U.  S.  v.  Stoller,  (1910) 
180  Fed.  010. 

Contents  of  petition.  —  Under  this  section, 
providing  that  a  naturalization  petition  shall 
contain  every  fact  materia!  to  the  petitioner's 
naturalization  required  to  be  proved  on  the 
final  hearing,  and  clause  4  declaring  that  that 
petition  shall  prove,  among  other  things,  Ihat 
he  has  resided  immediately  preceding  his  ap- 
plication continuously  within  the  state  or 
territory  where  the  court  is  at  the  time  held, 
for  one  y^ar  at  least,  petitioner's  prior  resi- 
dence within  the  state  or  territory  for  a  year 
is  a  necessary  allegation  of  a  petition  for 
'naturalization,  and  hence  perjury  may  be  as- 
signed on  a  false  allegation  thereof.  U.  $.  f . 
Dupont,  (1910)    176  Fed.  823. 

verifiication.  —  A  petition  which  is  not 
verified  l^y  at  least  two  persons  who  are 
citizens  is  not  merely  voidable  but  void,  and 


cannot  be  amended.  U.  S.  V.  Martorana, 
(1909)   171  Fed.  307,  96  C.  C.  A.  353. 

A  petition  for  naturalization  not  verified 
by  affidavits  of  two  citizens  wilt  be  dismissed, 
with  costs,  but  without  prejudice  to  the  right 
of  the  petitioner  to  file  a  new  application.  In 
re  Wolf,  (1911)   188  Fed.  610. 

Proof  of  residence.  —  While  the  verification 
provided  for  in  this  clause  must  show  that 
pctitionei*  has  resided  continuously  in  the 
country  for  at  least  five  years,  such  showing 
need  not  be  made  by  the  same  witnesses  for 
the  entire  period,  and  so  long  as  there  are  at 
least  two  credible  witnesses  testifying  as  to 
each  fraction  of  the  period,  so  as  to  cover  the 
whole,  the  statutory  requirement  is  satisfied. 
In  re  Godlover,  (1910)  181  Fed.  731.' 

Absence  of  a  filing  indoraemest,  or  a  cal- 
endar entry  by  a  clerk  concerning  a  naturali- 
ptiop  pejijtiqn  i^ctually  filpd,  ^  ipami^toial 
if  the  fact  of  filing  sui'ficientlv  appears. '  U.S. 
V.  Erickson,  (1910)  188  FecJ.' 747. 

Signing  in  own  handwriting.  —  See  In  re 
MartipQvaky,  (1900)  171  Fied.  fiQl, 


1909  Supp.,  p.  368,  sec.  4,  c|.  fourth. 

Good  moral  character.  —  Where  an  alien  while  residing  in  the  United  States,  the  eonrt, 
applying  for  admission  to  citizenship  has  not  in  the  exercise  of  a  sound  discretion,  will  r^- 
bebaved  as  a  man  of  good  moral  character      fuse   his   petition,   tbough/ his  hehaviqr  haa 
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been  good  during  the  five  years  preceding  the 
petition;  and  the  court  must  determine,  tak- 
ing into  account  th«  whole  conduct  of  the 
petitioner,  whether  he  possesses  the  necessary 
qualifications  for  citizenship.  In  re  Eoss» 
(1911)  188  Fed.  685. 

That  the  applicant  for  citizenship  keeps  his 
saloon  open  in  violation  of  a  state  Sunday 
closing  act  does  not  show  want  of  the  good 
moral  character  essential  under  the  Naturali- 
zation Act,  where  the  law  has  never  been  en- 
forced in  his  city  on  account  of  adverse  public 
sentiment,  and  where  he  is  willing  to  obey 
the  law  if  insisted  upon  by  the  proper  au- 
thorities. In  re  Hopp,  (1910)  179  Fed.  661. 
wherein  the  court  saict :  "  What  is  meant 
by  good  moral  character,  as  the  terms  are 
used  in  this  Act?  What  standard  does  the 
statute  contemplate?  It  is  plain  that  it  does 
not  require  the  highest  degree  of  moral  ex- 
cellence. A  good  moral  character  is  one  that 
measures  up  as  good  among  the  people  of  the 
community  in  which  the  party  lives;  that  is, 
up  to  the  standard  of  the  average  citizen. 
Ordinary  care  is  the  test  of  liability  in  every 
case  of  negligence.  This  standard  is  arrived 
at,  not  by  the  overcautious  or  the  reckless 
man,  but  by  the  average  man,  representing 
the  great  mass  of  men.  So  here,  where  the 
law  says  a  good  moral  character,  it  means 
such  a  reputation  as  will  pass  muster  with 
the  average  man.  It  need  not  rise  above  the 
level  of  the  common  mass  of  people.  Apply- 
ing this  test  to  the  particular  case,  we  find 
that  the  views  and  behavior  of  the  applicant 
are  in  accord  with  the  overwhelming  majority 
of  the  people  in  this  community.  It  is  not 
contended  that  the  applicant  must  be  able 
to  rise  to  such  moral  elevation  that  he  may 
analyze,  criticise,  and  reject  the  prevailing 
opinions  and  settled  convictions  of  his  fellow- 
men,  and  in  the  clear  blue  of  righteousness 
choose  for  himself  a  course  of  action  dictated 
by  his  quickened  conscience.  To  meet  such  a 
test  a  man  must  be  a  philosopher,  while  tho 
statute  is  satisfied  with  a  citizen  whose  be- 


havior IS  up  to  the  level  of  the  average  citizen. 
There  is  nothing  in  the  mental  attitude  of  tho 
applicant,  as  disclosed  by  his  examination, 
which  would  brand  him  as  a  deliberate  law- 
breaker* His  willingness  and  desire  to  obey 
the  laW)  if  insisted  upon  by  the  constituted 
authority,  distinguishes  this  case  from  the 
Illinois  case  (U.  S.  v,  Urasky,  (1909)  240 
111.  660,  88  N.  E.  1031,  130  Am.  St.  Rep. 
■JS.H)  w'liich  has  been  pressed  upon  our  atten- 
tion. In  that  case  the  front  door  of  the 
saloon  was  closed,  indicating  a  knowledge  of 
the  law  and  a  pretended  desire  for  its  enforce- 
ment, while  the  open  back  door  indicated 
stealth  and  a  deliberate  purpose  to  circum- 
vent the  law.  This  was  coupled  with  a  solemn 
determination  on  the  part  of  the  applicant  to 
adhere  to  his  lawless  course  at  all  hazards. 
It  must  be  remembered  that  the  Ati  of  keep- 
ing open  one's  saloon  on  the  sabbath  is  un- 
lawful, not  in  and  of  itself,  but  merely  be- 
cause it  has  been  prohibited  by  an  arbitrary 
Act  of  the  legislature.  Men  of  the  highest 
moral  character  always  have  and  always  will 
differ  as  to  the  proper  enforcement  of  sump- 
tuary and  police  regulations.  I  cannot  see 
that  the  applicant  should  be  denied  citizen- 
ship because  he  has  fallen  in  with  the  general 
public  sentiment  of  the  community  in  which 
he  lives.  There  is  in  the  conduct  and  attitude 
of  the  applicant  no  moral  turpitude,  and 
nothing  evincing  a  calloused  conscience^  and 
it  would  not,  in  my  judgment,  be  a  fair  con- 
struction of  the  Act  of  Congress  to  require 
the  applicant  to  rise  above  his  environment 
and  show  by  his  behftvior  that  his  moral  char- 
acter was  above  the  level  of  the  average  citi- 
zen." 

An  alien  having  pleaded  guilty  to  murder 
in  the  second  degree  will  not  be  admitted  to 
citizenship,  though  before  the  offense,  and  for 
more  than  five  years  after  the  expiration  of 
the  term  of  imprisonment,  his  conduct  re- 
veals no  cause  for  censure.  In  re  Ross,  ( 1911 ) 
188  Fed,  685. 


1909  Supp.,  p.  369,  sec.  4,  cl.  sixth. 


stepchildren.  —  In  In  re  Robertson,  ( 1910) 
179  Fed.  131,  it  appeared  that  the  applicant 
was  born  in  England,  where  his  father  died, 
and  his  mother  was,  again  married  to  an 
alien,  who  emigrated  to  the  United  States 
when  the  applicant  was  about  four  years  of 
age.  When  the  applicant  was  about  seven- 
teen years  old  and  residing  with  his  step- 
father as  a  member  of  his  family,  the  step- 
father made  a  declaration  of  intention,  but 
died  without  having  been  naturalized.  It  was 
held  that  that  applicant  was  entitled  to  natu- 
ralization on  the  strength  of  his  stepfather's 
declaration. 

Widow  of  soldier.  —  This  clause  does  not 
entitle  the  widow  of  an  alien  who  never  de- 
clared his  intention,  to  naturalization  with- 
out previously  making  a  declaration  because 
the  husband  was  an  honorably  discharged 
soldier  of  the  United  States  and  as  such  en- 
titled to  naturalization  without  making  any 


declaration,  under  R.  B.  see.  2160,  6  Fed. 
Stat.  Annot.  206.  U.  S.  v,  Meyer,  (1909)  170 
Fed.  983. 

Time  of  filing  petition  after  deatli  of  father. 
—  Where  an  alien  declared  his  intention  to 
become  a  citizen  July  31,  1889,  and  died 
March  6,  1892,  without  having  been  admitted 
to  citizenship,  it  was  held  that  his  son,  who 
came  to  the  United  States  April  25,  1891, 
when  between  eight  and  nine  vears  of  age,  and 
filed  a  petition  for  naturalization  on  April 
22,  1909,  three  years  after  the  passage  of 
this  Act,  was  not  guilty  of  such  laches  as 
barred  his  right  to  citizenship,  though  he  de- 
layed  his  application  for  six  years  and  five 
months  after  he  became  of  age,  and  for  nine 
years  and  five  months  after  he  became 
eighteen,  when  he  could  have  first  taken  the 
required  oaths.  U.  S.  v,  Poslusny,  (C,  C.  A, 
1910)   179  Fed,  836. 
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1909  Supp.,  p.  369,  sec.  5. 

The  witnesses.  —  To  the  same  effect  as  the 
first  case  cited  in  the  original  note,  In  re 
Neugebauer,  (1909)  172  Fed.  943;  U.  8.  f. 
l>)yle,  (C.  C.  A.  1910)  179  Fed.  687;  U.  S. 
r.  Ojala,  (C.  C.  A.  1910)   182  Fed.  61. 


Presinnption  as  to  posting. — In  the  absence 
of  a  contrary  showing,  names  of  witnesses 
for  an  applicant  for  naturalization  are  pre- 
sumed to  have  been  posted  for  the  time  re- 
quired by  law.  U.  S.  v,  Erickson,  (1910)  188 
Fed.  747. 


1909  Supp.,  p.  370,  sec.  6. 

The  evident  purpose  of  Congress  in  requir- 
ing that  final  action  in  naturalization  cases 
shall  be  had  only  on  stated  days  to  be  fixed 
by  a  rule  of  the  court,  and  that  in  no  case 
shall  final  action  be  had  upon  a  petition  until 
at  least  ninety  days  have  elapsed  after  filing 
and  posting  notice  of  such  petition,  was  to 
prevent  the  granting  of  certificates  of  natu- 
ralization unless  due  notice  is  given  to  the 
United  States  and  an  opportunity  afforded  to 
oppose  the  application.  (1908)  26  Op.  Atty.- 
Gen.  611. 

Hearings  within  thirty  days  before  election. 
—  The  proviso  to  this  section  forbidding  the 
issuing  of  any  certificate  of  naturalization 


by  any  court  within  thirty  days  preceding  the 
holding  of  any  general  election  within  its  ju- 
risdiction does  not  forbid  hearings  on  peti- 
tions for  naturalization  within  such  time, 
but  merely  forbids  the  issuing  of  such  certifi- 
cates within  that  time.  (1908)  26  Op.  Atty.- 
Gen.  611. 

Adjournments.  —  Where  the  rule  day  is 
fixed  by  order  of  the  court  and  the  United 
States  attorney  has  an  opportunity  to  be 
present  and  be  heard,  the  judge  may,  in  his 
discretion,  adjourn  the  hearing  to  such  time 
as  may  suit  his  convenience,  and  the  con- 
venience of  the  parties  to  the  case.  (1908) 
26  Op.  Atty.-Gen.  611. 


1909  Supp.,  p.  370,  sec.  9. 

Conclusiveness  of  adjudication.  —  An  order 
admitting  to  citizenship,  being  a  judgment 
with  the  ordinary  attributes  of  a  court  of 
r<'cnrd  importing  verity,  is  as  conclusive  as 
fluch  judgments.  U.  S.  v,  Aakervik,  (1910) 
180  Fed.  138;  U.  S.  f?.  Stoller,  (1910)  180 
Fed.  910. 

Time  when  citizenship  begins.  —  An  alien 
is  not  naturalized  until  the  order  divesting 
him  of  his  former  nationality  and  making 
him  a  citizen  of  the  United  States  has  been 


signed  by  a  judge  of  a  court  having  jurisdic- 
tion of  such  cases.  (1908)  26  Op.  Atty.-Gen. 
611. 

Review.  —  The  admission  of  an  alien  to 
citizenship  is  a  political,  and  not  «•  judicial, 
act,  and,  having  been  vested  by  Congress  in 
the  courts  to  be  exercised  on  proof  "to  the 
satisfaction  of  the  court,"  its  exercise  is  dis- 
cretionary and  not  reviewable.  U.  S.  r.  Dolla, 
(C.  C.  A.  1910)  177  Fed.  101. 


T909  Supp.,  p.  371,  sec.  10. 

Honorably  discharged  soldiers.  —  The  pro- 
vision in  this  section  that  a  naturalization 
petition  shall  be  verified  by  the  aflidavits  of 
at  least  two  credible  witnesses,  who  shall 
state  that  they  have  personal Iv  known  the 
applicant  to  be  a  resident  of  the  United 
States  for  at  least  five  years  continuously, 
snd  of  the  state  in  which  the  application  is 
made  for  at  least  a  year  immediately  preced- 
ing the  date  of  filing  the  petition,  is  inap- 


plicable to  the  petition  of  an  honorably  dis- 
charged soldier,  appljring  for  naturalization 
under  R.  S.  sec.  2166,  6  Fed.  Stat.  Annot.  205, 
on  proof  of  one  year's  residence  only  within 
the  United  States,  without  being  required  to 
make  a  previous  declaration  of  intention  or 
prove  residence  in  the  state  in  which  he  ap- 
plies for  naturalization  for  any  specified  time. 
In  re  McNabb,  (1909)   176  Fed.  511. 


1909  Supp.,  p.  371,  sec.  11. 

Specification  of  objections  by  United  States. 
—  The  court  will  ordinarily  admit  a  peti- 
tioner to  citizenship  in  the  absence  of  declared 
opposition  by  the  United  States,  and  hence 


it  is  the  duty  of  the  United  States  attorney 
to  specify  his  objections  and  to  support  the 
same  bv  argument.  In  re  Mudarri,  (1910) 
176  Fed.  465. 


1909  Supp.,  p.  371,  sec.  12. 

An    applicant    for    naturalitation    is    not      any  details  which  he  ought  to  report.    U,  8. 
affected  by  any  failure  of  the  clerk  to  report      v.  Erie^soD,  (1910)  188.  Tf^^  747. 
to  the  Departnient  of  Ck)mmerce  and  Labor 
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1900  8app.,  p.  878,  sm.  15. 


1909  Supp.,  p.  372,  sec.  13. 

State  UwB  reguUting  disposition  of  fees. 

—  Where  state  law«  or  ordinances  provide 
specified  salaries  for  clerks  of  courts  and  re- 
quire them  to  pay  into  the  treasury  all 
moneys  coming  into  their  hands,  it  is  the 
duty  of  the  clerk  to  pay  into  the  treasury  the 
one-half  of  naturalization  fees  mentioned  in 
this  section  as  given  to  the  clerks.  San  Fran- 
cisco V,  Mulcrevy,  (1910)  15  CaL  App.  11, 
113  Pac.  330;  Barron  County  r.  Beckwith, 
(1010)   142  Wis.  619,  124  N.  W.  1031. 

But  in  Eldredge  t*.  Salt  Lake  County, 
(Utah  1910)  106  Pac.  039,  the  court  reached 
the  opposite  conclusion  and  held  that  the 
duties  which  the  clerk  of  a  state  District 
Court  discharges  and  the  services  which  he 
renders  in  naturalization  proceedings  under 
the  Naturalization  Act,  are  not  duties  im- 
posed on  nor  services  forming  a  part  of  the 
office,  and  the  salary  received  as  compensation 
therefor  does  not  constitute  compensation  for 
extra  official  services,  and  he  need  not  account 
therefor  to  his  county,  notwithstanding  the 
provisions  of  the  state  constitution,  art.  21, 


sees.  1,  2,  providing  that  officers  shall  be  paid 
fixed  salaries,  and  the  state  laws  (Comp. 
Laws  1907,  sees.  2037,  2062)  fixing  the  salary 
of  the  clerk,  which  shall  constitute  full  com- 
pensation*, and  that  the  principle  that  the 
incumbent  of  a  public  office  must  discharge 
duties  imposed  on  the  office  for  the  compensa- 
tion fixed  by  law,  and,  where  additional  duties 
are  imposed  without  additional  compensation, 
must  discharge  such  duties  for  the  com- 
pensation fixed  by  law,  does  not  prevent  the 
clerk  of  a  state  District  (Ik>urt  who  performs 
services  in  naturalization  proceedings  under 
the  Naturalization  Act  from  retaining  the 
fees  as  provided  by  the  Act.  And  in  Hamp- 
den County  V.  Morris,  (1911)  207  Mass.  167, 
93  N.  E.  679,  it  was  held  that  a  state  law 
requiring  that  the  fees  received  by  the  clerk 
in  naturalization  cases  shall  be  paid  over  to 
the  county  treasurer,  conflicts  with  this  Act, 
and  that  a  clerk  of  the  state  court  need  not 
pay  over  to  the  county  treasurer  fees  received 
in  naturalisation  cases. 


1909  Supp.,  p.  373,  sec.  15. 

Constitutional.  —  This  section  is  constitu- 
tional. U.  S.  V,  Spohrer,  (1910)  176  Fed. 
440. 

Since  jurisdiction  to  naturalize  aliens  was 
originally  bestowed  by  Congress  on  state 
courts,  this  section,  providing  tor  the  vacation 
of  a  naturalization  certificate  obtained  by 
fraud  or  illegal  procurement  in  its  inception 
is  not  unconstitutional  because  it  gives  one 
court  power  to  pass  on  and  annul  the  pro- 
ceedings of  another.  U.  S.  r.  Mansour,  (1008) 
170  Fed.  671;  U.  S.  v.  Luria,  (1011)  184 
Fed.  644. 

This  section  is  not  unconditional  because 
it  declares  that  in  such  a  proceeding  evidence 
of  the  acquisition  of  a  new  domicile  by  the 
naturalized  citizen  within  five  years  shall  be 
prima  facie  evidence  of  fraud;  such  presump- 
tion being  within  the  power  of  Congress  to 
create  as  a  rule  of  procedure.  U.  S.  r.  Luria, 
(1911)  184  Fed.  644. 

This  section  is  not  void  as  depriving  a 
naturalized  citizen  of  a  vested  right,  or  im- 
posing any  penalty  on  him,  since  the  Consti- 
tution contemplates  that  only  those  intending 
to  become  permanent  residents  shall  be  natu- 
ralized, or  retain  their  citizenship,  as  indi- 
cated by  the  Fourteenth  Amendment,  declar- 
ing that  all  persons  bom  or  naturalized  in  the 
United  States  and  subject  to  the  jurisdiction 
thereof  are  citizens  thereof.  U.  S.  v.  Ellis, 
(1911)  186  Fed.  646. 

JUTisdictioiL  —  For  the  purpose  of  the  natu- 
ralization Acts  all  courts  having  jurisdiction 
under  the  Acts  are  federal  courts,  and  a  fed- 
eral court  can  vacate  a  judgment  of  a  state 
court  or  vice  tferaa,  U.  S.  v.  Aakervik,  ( 1910) 
180  Fed.  137.  See  also  U.  S^  r.  Meyer,  ( 1909) 
170  Fed.  983. 

Not  retioactiTe.  —  The  time  for  vacating 
an  order  admitting  to  citizenship,  for  an 
error  of  law  of  the  Qowrt  halving  expired  be- 


fore this  Act  was  passed,  it  was  held  that  a 
suit  did  not  lie  to  vacate  it,  though  the  Act 
authorizes  suits  to  vacate  certificates  of  citi- 
zenship. U.  S.  V.  Aakervik,  (1910)  180  Fed. 
137. 

Jury  triaL  —  A  suit  for  the  cancellation  of 
a  certificate  of  naturalization,  brousht  under 
this  section,  is  not  one  in  which  derendant  is 
entitled  as  of  right  to  a  jury  trial.  U.  S.  v, 
Mansour,  ( 1908)  170  Fed.  671 ;  U.  S.  v.  Luria, 
(1911)  184  Fed.  646. 

The  defense  of  laches  cannot  be  pleaded 
against  the  United  States  in  a  suit  to  cancel 
a  naturalization  certificate.  U.  S.  r.  Spohrer, 
(1910)   176  Fed.  440. 

Technical  and  formal  defects.  —  Naturali- 
zation proceedings,  like  ordinary  judicial  pro- 
ceedings, are  properly  sustained  if  defects  as- 
serted are  merely  technical  and  formal  though 
the  defects  cause  annoyance  to  the  supervis- 
ing administrative  department.  U.  S.  v. 
Erickson,  (1910)  188  Fed.  747. 

Fraud  —  false  statements  as  to  residence. — 
Lender  this  section  the  United  States  may 
maintain  a  suit  in  a  federal  court  to  cancel  a 
certificate  issued  by  a  state  court  under  either 
this  or  a  former  statute  on  the  ground  of 
fraud,  in  that  the  allegation  and  evidence 
that  the  applicant  had  resided  in  the  United 
States  for  five  years  was  untrue.  U.  S.  v. 
Mansour,  (1908)  170  Fed.  671;  U.  S.  v. 
Spohrer,  (1910)   176  Fed.  440. 

False  testimony.  —  A  certificate  of  citizen- 
ship may  be  set  aside  for  fraud  or  illegality 
in  its  procurement,  comprehending  false  testi- 
mony under  which  the  certificate  was  pro- 
cured as  well  as  error  in  rendering  judgment 
on  a  given  state  of  facts.  U.  S.  r.  Aakervik, 
(1910)  180  Fed.  137. 

No  intention  of  becoming  permanent  citizen. 
—  Where  one  admitted  to  citizenship  under 
R.  S,  sec,  2166,  5  Fed,  Stat.*Ai\pot.  200,  per* 
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mitting  the  naturalization  of  persons  pos- 
sessing the  necessary  qualifications  and  in- 
tending bona  fide  to  become  citizens,  did  not 
In  good  faith  intend  to  become  a  permanent 
citizen,  and  made  his  oath  with  a  mental 
reservation  to  that  effect,  he  was  guilty  of 
fraud  in  procuring  the  decree,  and  this  sec- 
tion subsequently  enacted  authorizes  the  can- 
cellation of  his  certificate  of  citizenship  on 
the  ground  of  fraud.  Thus  where  an  alien 
was  naturalized  in  August,  1800,  and  he  ar- 
rived in  a  foreign  country  November  23d  fol- 
lowing, and  engaged  in  business  there,  where 
he  continuously  resided  until  after  the  insti- 
tution of  a  suit  in  March,  1010,  to  cancel  his 
eertiftcate  of  citizenship,  as  authorized  by  thid 
section,  and  it  appeared  that  he  had  stated 
that  he  could  not  tell  when  he  could  leave  th*' 
foreign  country  and  return  to  the  United 
States,  and  that  he  was  not  engageil  solely 
ad  a  representative  of  American  trade  and 
commerce,  Ithd  that  his  residence  in  the  for' 
eign  country  was  not  for  reasons  of  health  or 
education,  a  decree  setting  aside  the  judg« 
ment  of  naturalization  and  cancelling  his  oer- 
tificate  of  citizenship  was  authorized.  U.  S. 
17.  Ellis,  (1011)  185  Fed.  546.  See  also  U.  S. 
r.  Mansour,  (1008)    170  Fed.  671. 

Serrice  of  notice.  —  The  notice  provided  for 
In  this  section  must  be  ffiven  in  the  manner 
provided  by  the  law  of  the  state  for  service 
on  absentees,  dnd,  where  the  law  of  a  state 
provides  for  the  appointment  of  an  attorney 
at  law  as  curator  ad  hoc  to  represent  an  ab- 
sentee, service  on  him  is  sufficient.  U.  S.  r. 
£1118,  noil)  185  Fed.  546. 

Pleadings  and  procddute.  — A  suit  for  the 
cancellation  of  a  certificate  of  naturalization 
under  this  section  is  a  special  proceedings 
and,  while  the  proof  must  be  of  the  kind  ana 
force  required  to  set  aside  a  judgment,  the 
pleadings  and  procedure  may  be  moulded  in 

1909  Supp.,  p.  374»  sec.  18. 

Construction.  —  In  U,  S.  f.  Stoller,  (lOlO) 
180  Fed.  010,  it  was  held  that  this  section 
does  not  make  it  a  felony  to  issue  a  naturali- 
zation certificate  without  final  order  under 
the  hand  of  the  court,  but  that  the  felony 
consists  in  issuing  it  contrary  to  the  pro- 
visions of  the  Act,  unless  it  be  on  a  final 
order  under  the  hand  of  the  court. 

Validity  of  certificate  issued  before  final 
judgment  signed  and  entered.  —  \\liere  the 

1909  Supp.,  p.  375,  sec.  23. 

Pirjury.  —  Perjury  committed  by  a  fals6 
Allegation  of  fact  in  a  naturalization  petition 
is  punishable  under  R.  8.  sec.  6S92,  6  Fed. 
Stat.  Annot.  701,  punishing  perjury  generally, 
And  applicable  to  all  cases  in  which  a  false 
oath  or  false  testimony  is  giten  in  a  mditer 
required  by  law  before  any  competent  tri- 
bunal, officer,  or  person,  regardless  of  whether 
such  evidence  is  punishable  under  this  section 
or  not.    U.  S.  r.  Dupont,  (lOlO)  176  Fed.  824. 

"  Knowingly  **  giving  false  tsstimony.  —  In 
U.  S.  r.  Janke,  (lOlO)  183  Fed.  277,  It  ap- 
peared that  a  state  court  granted  naturaliza- 
tion to  a  woman  wko  had  been  dead  oyer  four 


any  way  bftst  calculated  to  meet  the  ends  of 
justice.  V,  S.  V,  Mansour,  (1000)  170  Fed. 
676. 

A  complaint  by  the  United  States  to  cancel 
an  alien's  naturalization  certificate  for  fraud 
was  insufficient  where  it  failed  to  tender  the 
material  issue  of  fraud,  alleging  merely  a. 
change  of  residence,  which  by  statute  is  only 
prima  fade  evidence  on  that  issue.  U.  S.  r. 
Luria,  (1011)  184  Fed.  644. 

Evidence* — In  proceedings  to  cancel  a  natu- 
ralization certificate  for  fraud,  statements  of 
consular  agents  abroad  that  the  defendant 
has  established  a  permanent  /esldence  abroad, 
etc.,  are  admissible.  U.  S.  v.  Luria,  (1011) 
184  Fed.  645. 

"  lUogally  procured.'*— The  words  *'  illegally 
procured,*'  as  used  in  this  section,  mean  pro- 
cured by  subornation  or  some  other  illegal 
means  used  to  impose  on  the  court,  and  not 
that  the  certificate  was  issued  through  error 
of  law.    U.  S.  V,  Luria,  (1011)  184  Fed.  643. 

Forfeiture.  —  The  provision  in  this  section 
for  the  cancellation  of  a  certificate  of  hatu- 
rnlization  does  not  forfeit  the  naturalized 
alien's  right  to  citizenship,  but  merely  con- 
fers  jurisdiction  on  the  courts  of  naturaliza- 
tion to  cancel  a  previous  certificate  for  fraud 
or  illegal  procurement  in  its  inception.  U.  9. 
r   Luria,  (lOin    184  Fed.  643. 

Changing  affidavit.  —  A  naturalization  cer- 
tificate should  not  be  vacated  as  having  been 
obtained  illegally  or  through  fraud,  because, 
on  ineligibility  of  one  of  two  witnesses  ap- 
pearing, his  name  was  erased  from  the  wit- 
nesses* aflidavit,  and  another  name  substi- 
tuted, and  the  date  of  the  affidavit  changed  tn 
that  when  the  new  witness  verified,  though 
no  duplicate  of  the  affidavit  as  so  changed 
was  forwarded  to  the  Department  of  Com- 
merce and  Labor.  U.  S.  v.  Erickson,  (1010) 
188  Fed.  747. 


court  in  a  naturalization  proceeding  has  ren- 
dered judgment  admitting  the  alien  to  citizen- 
ship, the  fact  that  the  clerk  issued  a  natu- 
ralization certificate  before  the  final  judgment 
had  been  signed  and  entered  did  not  render 
such  proceeding  void  under  this  section,  such 
requirement  being  directory  only  and  subject 
to  correction  nunc  pro  tunc.  U.  S.  r.  Stoller, 
(1010)   180  Fed.  Oil. 


years,  and  the  certificate  was  issued  by  the 
clerk.  No  hearing  was  had  nor  evidence 
taken  in  open  court,  as  required  by  Section  0 
of  this  Act,  but  affidavits  in  support  of  the 
petition  were  made  out  by  the  clerk,  and 
subscribed  and  sworn  to  by  defendants,  the 
material  statements  in  which  were  false.  The 
defendants,  however,  did  not  understand  the 
Rnglish  language,  and  were  not  informed  nf 
the  contents  of  the  affidavits,  but  signed  thn 
same  as  directed  by  the  clerk.  It  WaS  heM 
that  they  were  not  guilty  of  "  knowinplv " 
giving  false  testimony,  made  a  crime  by  this 
section. 
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1909  Supp.,  p.  379,  see.  30. 

Native  Filipinos.  —  Section  30  proridee  for 
the  naturalization  of  native  Filipinos  owing 
permanent  allegiance  to  the  United  States, 
who  are  residents  of  one  of  the  states  or  ter- 
ritories of  the  United  States.  Such  person 
must  make,  or  must  have  made  since  the  pas- 
sage of  this  Act,  the  declaration  of  his  inten- 


tion to  become  a  citizen,  required  by  this  sec- 
tion, at  least  two  years  before  his  application 
for  naturalization,  and  must  have  resided  five 
years  within  one  of  the  insular  possessions  of 
the  United  States.  (1908)  27  Op.  Atty.-Gen. 
12. 


NAVAL  ACADEMY. 


Vol.  V,  p.  215,  sec.  1514. 

Reinstatement  of  dismissed  midshipman.  — 
The  Secretary  of  the  Navy  has  no  authority 
to  reinstate  to  the  Naval  Academy  a  midship- 
man whose  appointment  has  been  revoked  Ims- 


cause  of  accumulated  demerits  and  the  revo- 
cation thereof  duly  promulgated.  (1906)  25 
Op.  Atty.-Qen.  679. 


Vol.  V,  p.  223.     {Cowrt-marlial  for  cadets.'] 


Diamisial  witliout  comt-martiaL  —  This 
Act  does  not  prevent  the  President  from  dis- 
missing cadets  or  midshipmen  without  trial 


by  court-martial. 
41  Ct.  CI.  824. 


WeUer  v.  U.  8.,   (1906) 


Vol.  Vy  p.  223.     [Haaing,  how  pvmshed.'] 


^  Effect  of  Act  of  March  a,  1895.  —  This  Act, 
providing  for  the  court-martialing  of  cadet 
midshipmen  at  the  Naval  Academy,  is  not 
repealed  by  the  Act  of  March  3,  1895,  5  Fed. 
Stat  Annot.  223,  28  Stat.  L.  838,  which  pro- 


vides that  sentences  of  suspension  and  dis- 
missal approved  by  the  superintendent  "  shall 
not  be  carried  into  effect  until  confirmed  by 
the  President"  Melvin  v.  U.  S.,  (1010)  45 
Ct  CI.  213. 


Vol.  Xy  p.  239y  sec.  1.     [Punishment  for  hoeing.] 


Hazing  has  such  a  well-known  meaning  that 
it  need  not  be  defined  by  rules  under  the  stat- 
ute.   Melvin  v.  U.  S.,  (1910)  45  Ct  CI.  213. 

Smnmary  dismissal  of  cadet  for  hazing. — 
The  statutes  on  the  subject  of  hazing  do  not 
confer  upon  tiie  superintendent  of  th^  Naval 


Academy,  or  the  Secretary  of  the  Navy,  or 
upon  both  conjointly,  the  power  summarily 
to  dismiss  from  the  academy,  without  trial 
by  court-martial,  a  midshipman  guilty  of  tiiat 
offense.     (1905)  25  Op.  Atty.-Gen.  543. 


NAVY. 


Vol.  V,  p.  250,  sec.  7. 

Effect  of  Act  ~  The  Navy  Personnel  Act 
sbolished  the  grade  of  commodore  and  practi- 
cally constituted,  within  the  grade  of  rear-ad- 
miral, a  new  grade  for  pay  purposes  known  as 
"the  nine  lower  numbers/'  into  which  com- 
modores were  advanced  without  increase  of 


pay;  but  under  the  Act  June  7,  1900,  6  Fed. 
Stat  Annot.  323,  the  old  pay  of  rear-admiralfl 
extends  to  a  rear-admiral  in  the  nine  lower 
numbers.  Terry  v.  U.  S.,  (1904)  39  Ct.  CI. 
353. 


Vol.  V,  p.  251.     [Appointments  ffi>ni  civil  life  in  case  of  exigency.'] 

Extra  pay  for  temporary  officers  after  dis-  Stat  L.  1214,  ch.  427,  in  favor  of  "officers 
charge.  —  The  two  months'  extra  pay  pro-  and  enlisted  men  comprising  the  temporary 
vided  for  by  the  Act  of  March  3,  1899,  30      force  of  the  Na\7  during  the  war  with  Spain 
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Vol.  V,  p.  870,  MO.  1419. 


who  served  creditably  bejond  the  limits  of 
the  United  States,  and  who  have  been  or 
may  hereafter  be  discharged/'  should  be  com- 
puted, when  awarded  to  a  naval  officer  ap- 
pointed under  the  Act  of  May  4,  1898,  to 
serve  only  during  the  continuance  of  the 
exigency  under  which  his  services  were  re- 


quired in  the  existing  war,  on  the  basis  of  tlie 
pay  he  was  receiving  when  he  was  detached 
from  duty,  after  the  treaty  of  peace  was 
signed,  and  was  ordered  home  preliminary  to 
his  discharge.  U.  S.  v.  Hite,  (1907)  204  U. 
S.  343,  27  S.  Ct.  386,  51  U.  S.  (L.  ed.)  514. 


Vol.  Vy  p.  253.     ^Acting  assistant  sv/rgeons.'] 


Constructive  service. — An  assistant  sur- 
geon appointed  "  for  temporary '  service  "  in 
the  Navy  under  this  Act  is  not  entitled  to  the 
five  years  constructive  service  given  to  those 
officers  in  the  Navy  appointed  from  civil  life 


by  the  Navy  Personnel  Act  (Act  of  March  3, 
1899,  ch.  413,  sec.  13,  5  Fed.  Stat.  Annot 
322).  Nelson  v.  U.  S.,  (1906)  41  Ct  CL 
157. 


Vol.  V,  p.  263,  sec.  1404. 

Conatnictor  detailed  to  inspect  vessel. —  ment  as  an  army  transport  does  not  burden 

Where  a  naval  constructor  is  detailed  by  the  the  officer  with   service  not  incident  to  his 

Secretary  of  the  Navy  to  inspect  a  vessel,  the  office.     Stocker  v.  U.  S.,    (1904)    39  Ot.  CI. 

fact  that  she  is  chartered  by  the  War  Depart-  *  300. 


Vol.  V,  p.  265,  sec.  1409. 

Officer  and  enlisted  man  at  same  time.  —  A 
person  can,  under  the  provisions  of  sections 
1409  and  1410,  R.  S.,  be  at  the  same  time  aa 
officer  of  the  Navy  and  an  enlisted  man,  the 


distinction  being  between  commissioned  offi- 
cers and  the  enlisted  force.  (1907)  26  Op. 
Atty.-Gen.  433. 


Vol.  Vy  p.  269.     [Bowniy  on  erdistment  of  apprentices.'] 


Regulations  requiring  refund.  —  The  regula- 
tions of  the  Secretary  of  the  Navy,  issued 
July  1,  1901,  pursuant  to  this  Act,  which 
provides  a  bounty  to  each  person  enlisting 
as  an  apprentice  in  the  United  States  Navy, 
are  inconsistent  with  law  and  void  in  so  far 


as  they  require  a  refund  of  the  bounty,  or  any 
portion  of  it,  in  case  an  apprentice  is  dis- 
charged within  a  year  after  his  enlistment 
for  disability  not  incurred  in  the  line  of  duty. 
(1904)  25  Op.  Atty.-Gen.  270. 


Vol.  V,  p.  270,  sec.  1419. 

Minors  under  eighteen.  — In  Ex  p.  Lisk, 
(1906)  145  Fed.  860,  it  was  held  that  a  boy 
between  fourteen  and  eighteen  could  not  be  en- 
listed under  any  circumstances  without  the 
consent  of  his  parents  or  guardian. 

But  in  U.  S.  r.  Pendleton,  (1909)  167  Fed. 
690,  it  was  held  that  this  section  is  for  the 
protection  of  the  parent  or  guardian;  and 
that  an  enlistment  in  violation  thereof  is 
valid  as  to  the  minor,  and  voidable  only  by 
the  parent  or  guardian  before  the  minor  at- 
tains the  age  of  eighteen  years. 

Habeas  corpus,  —  In  U.  S.  t;.  Pendleton, 
(1909)  167  Fed.  690,  it  was  held  that  a  minor 
enlisted  in  the  Navy,  althougn  without  the 
consent  of  his  parent  and  in  violation  of  the 
statute,  is  punishable  for  breach  of  discipline, 
and  cannot  be  discharged  on  habeas  corpus  at 
suit  of  his  parent  while  undergoing  such  pun- 
ishment. 

So  in  Dillingham  v.  Booker,  (1908)  163 
Fed.  696,  16  Ann.  Cas.  127,  90  C.  C.  A.  280, 
it  was  l»eld  that  the  civil  courts  should  not 
interfere  by  habeas  corpus  to  discharge  a 
minor  under  eighteen  years  of  age  who  has 
been  enlisted  in  either  the  military  or  naval 


service  without  the  consent  of  his  parents  or 
guardian,  if  at  the  time  of  the  representation 
of  the  petition  for  the  writ  the  minor  is  under 
arrest  and  held  for  trial  by  court-martial  on 
a  charge  of  desertion  or  fraudulent  enlistment 
or  other  charge  cognizable  by  a  military  or 
naval  court. 

But  in  Ew  p.  Bakley,  (1906)  148  Fed.  66, 
affirmed  (C.  C.  A.  1907)  152  Fed.  1022,  the 
court  held  that  the  parents  of  a  minor  son 
under  the  age  of  eighteen  years,  who  has  en- 
listed in  the  Navy  without  their  knowledge  or 
consent,  in  violation  of  this  section,  are  en- 
titled to  his  discharge  on  habeas  corpus,  and 
their  right  cannot  ^  denied  because  of  con- 
templated or  possible  court-martial  proceed- 
ings against  the  minor  for  fraudulent  enlist- 
ment, especially  where,  between  the  time  de- 
mand for  his  discharge  was  made  by  the 
parents  and  the  procuring  of  the  writ,  several 
months  elapsed,  during  which  no  proceedings 
were  taken  against  him. 

Enlistment  of  person  over  age  of  eighteen 
years.  —  To  the  same  effect  as  the  original 
note.  McCalla  i;.  Facer,  (C.  C.  A.  1906)  144 
Fed.  61. 
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Vol.  V,  p.  271,  sec.  U20. 

Effect  of  pardon.  —  A  person  who,  having 
enlisted  in  the  Navy,  deserts  therefrom  and  is 
convicted  of  desertion  by  a  general  court- 
martial  and  thereafter  receives  from  the 
President  a  full   and  unconditional   pardon 


for  such  offense  and  restoration  to  civil  rightsj 
may  be  permitted  to  re-enlist  in  the  Navy 
notwithstanding  the  provisions  of  this  sec- 
tion.    (1908)  20  Op.  Atty.-Gen.  617. 


Vol.  V,  p.  285.     ^Active  service  for  officers  on  retired  list  authorized,'} 


Pay.  —  The  basis  of  longevity  pay  is  the 
officer's  capacity  for  duty  and  his  perform- 
ance of  it.    Longevity  pay  is  for  longevity  in 

Vol.  V,  p.  286,  sec.  8. 

Retirements  under  sections  eight  and  nine. 

—  The  voluntary  retirement  of  officers  of  the 
Navy  under  this  section,  and  the  compulsory 
retirement  of  such  officers  under  the  following 
section,  are  to  be  made  in  the  order  of  the 
rank  of  the  applicants,  regardless  of  the 
grade  they  are  in.  (1905)  25  Op.  Atty.-Gen. 
452. 

Vacancies  caused  by  voluntary  retirement. 

—  Vacancies  caused  by  the  retirement  of  of- 
ficers of  the  Navy  upon  their  own  applica- 
tion, after  thirty  years'  service,  in  accord- 
ance with   the   provisions  contained   in   the 


actual  service,  and  extends  only  to  officers  on 
the  active  list.  Faust  v,  U.  S.,  (1907)  42  Ct. 
CI.  94. 


Naval  Appropriation  Act  of  May  13,  1908, 
1909  Supp.  Fed.  Stat.  Annot.  390,  35  Stat.  L. 
128,  should  not  be  considered  in  determining 
the  number  of  vacancies  required  above  the 
several  grades  in  the  line  of  the  Navy  by  this 
section.     (1909)   27  Op.  Atty.-Gen.  410. 

The  vacancies  caused  by  promotion  to  extra 
numbers,  under  the  Act  of  March  3,  1901,  31 
Stat.  L.  1108,  should  not  be  counted  in  de- 
termining the  average  vacancies  enumerated 
in  this  section.  (1905)  25  Op.  Atty.-Gen. 
452. 


Vol.  V,  p.  286,  sec.  9. 

The  word  '' causalties "  in  this  section  refers,  as  ordinarily  understood,  to  death,  resigna- 
tion, or  dismissal,  and  does  not  include  promotion.     (1905)  25  Op.  Atty.-Gen.  452. 


Vol.  V,  p.  287,  sec.  11. 

The  purpose  of  this  section,  when  applied 
to  mates,  was  not  to  retire  them  with  three- 
fourths  of  the  lowest  sea  pay  given  to  a  war- 
rant officer,  but  to  give  them  three-fourths  of 
the  varying  sea  pay  of  such  officers,  upon  the 
same  conditions,  which  conditions  include 
length  of  previous  service.  (1908)  26  Op. 
Attv.-Gen.  600. 

Neceeaity  for  actual  service.  —  It  is  not  es- 
sential to  the  right  of  an  officer  to  be  retired 
on  the  next  higher  grade  that  he  was  actually 
ordered  into  active  service  during  the  civil 
war.    Moser  t).  U.  S.,  (1907)  42  Ct.  CI.  86. 

Erroneous  retirement  under  ^another  Act. — 
A  mate  who  was  erroneously  retired  under 
section  17  of  the  Navy  Personnel  Act,  5  Fed. 
Stat.  Annot.  288,  upon  his  own  application 
and  after  thirty  years'  service,  was  entitled 
to  retirement  under  section  11.  (1908J  26 
Op.  Atty.-Gen.  615. 

Midshipman  at  naval  academy.  —  By  R.  S. 


sec.  1362,  5  Fed.  Stat.  Annot.  246,  midship- 
men are  designated  as  officers  of  the  Navy, 
being  the  ninth  class;  and  a  midshipman 
serving  as  an  undergraduate  in  the  Naval 
Academy  is  an  officer  in  the  Navy  within  the 
intent  of  the  Navy  Personnel  Act,  allowing 
him  to  retire  with  the  rank  and  pay  of  the 
next  higher  grade.  Jasper  17.  U.  S.,  (1904)  40 
Ct.  CI.  76;  Moser  v,  U.  S.,  (1907)  42  Ct.  CI. 
86. 

Mates  in  the  navy  are  officers  within  the 
meaning  of  this  section.  (1908)  26  Op. 
Atty.-Gen.  615. 

The  retired  pay  of  a  mate  in  the  navy, 
whether  retired  under  this  section  or  under 
the  Act  of  June  29,  1906,  1909  Supp.  Fed. 
Stat.  Annot.  386,  34  Stat.  L.  554,  is  the  re- 
tired pay  of  a  warrant  officer  with  the  same 
length  of  previous  service,  which  is  three- 
fourths  of  the  sea  pay  of  such  officer.  (1908) 
26  Op.  Atty.-Gen.  599. 


Vol.  V,  p.  287.     [Retirement  of  mates,  etc.'] 

See  (1909)  27  Op.  Atty-Gen.  334. 

Vol.  V,  p.  288,  sec.  1466. 

The  expression  "lineal  rank  being  conaid-  staff  rank,  since  staff  officers  in  both  ser- 
ered,**  in  this  section,  means  simply  that  it  vices  possess  assimilated  lineal  rank.  (1906) 
is  not  necessary  to  specify  and  fix  relative      26  Op.  Atty.-Gen.  16. 
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Vol.  V,  p.  289,  sec.  1471. 

Effect  of  NaTjr  PtftOBBel  Act^The  title 
of  the  headfl  of  the  existing  staff  bureaus  of 
the  Navy  are  positively  fixed  by  this  section 
and  are  unchanged  by  the  Navy  Personnel 
Act  of  1899,  30  Stat.  L.  1004,  5  Fed.  Stat. 
Annot.  260,  which  confers  the  advanced  rank 
and  pay  upon  all  bureau  chiefs  below  the  rank 
of  rear  admiral.  Under  those  laws,  construed 
in  connection  with  the  statutes  relating  to 
retirement  and  with  past  usage  in  the  service, 
the  designated  titles  of  staff  bureau  chiefs 
carry  over  from  the  active  to  the  retired  list. 
(1904)  25  Op.  Atty.-Gen.  122. 

Retired  rank.  —  when  the  retirement  of  an 
officer  occurs  during  service  as  the  head  of 
one  of  the  staff  bureaus,  the  retired  officer  is 

Vol.  V,  p.  290,  sec  1475. 

Pay.  —  There  is  nothing  in  this  section 
which  suggests  that  pajrmasters  in  the  Navy 
shall  receive  the  pay  of  paymasters  in  the 

Vol.  V,  p.  296,  sec.  1500. 

Appearance  in  peraon.  —  Every  oflScer  of 
the  Navy  whose  eligibility  to  promotion  is 
to  be  acted  upon  by  an  examining  board  un- 
der the  provisions  of  section  1496,  1498,  1503, 
and  1505,  R.  S.,  has  the  right  to  be  present 
at  his  examination.  He  must  be  duly  notified 
of  the  time  and  place  of  his  examination,  and 
unless  he  waives  his  right  or  expresses  a  lack 

Vol.  V,  p.  297,  sec.  1506. 

Section  13  of  the  Navy  Personnel  Act  (Act 
March  3,  1889,  ch.  413,  5  Fed.  Stat.  Annot. 
322)  contains  nothing  to  show  that  it  was  in- 
tended as  a  substitute  for  this  section.  Elmer 
f.  U.  S.,  (1910)  45  Ct.  CI.  90. 

One  year  pay.  —  The  provision  in  the  Navy 
Personnel  Act  (Act  March  2,  1889,  5  Fed. 
Stat.  Annot.  322),  that  officers  of  the  Navy 
"shall  receive  the  same  pay  and  allowances, 
except  forage,  as  are  or  may  be  provided  by 
or  in  pursuance  of  law  for  the  officers  of  cor- 
responding rank  in  the  Army,"  extends  only 

Vol.  V,  p.  297,  seo.  1506. 

Content  of  Senate  neceaaary.  —  A  naval  offi- 
cer may  be  advanced  in  rank  for  eminent  and 
conspicuous  conduct  in  battle,  but  only  with 


entitled  under  the  law  to  be  borne  upon  tht* 
Navy  register  as  a  retired  officer  under  that 
title  permanently.  A  pay  director  of  the 
Navy  who  by  appointment  has  beeome  a  pty- 
master-general,  and  who  while  holdiag  that 
office  reaches  the  retiring  age,  has  the  right 
to  bear  the  title  of  paymaster-general,  not 
only  after  he  has  reached  the  retiring  age 
but  is  still  performing  the  duties  of  that 
office,  and  not  only  after  he  is  actually  re 
tired  and  detached  from  the  office  and  before 
his  term  of  appointment  as  paymaster-gcBenl 
has  expired,  but  also  after  the  latter  date, 
and  permanently,  upon  the  retired  list 
(1904)   25  Op.  Atty.-Gen.  294. 


Army.     Stevens  v.  U.  S.,  (1906)   41  Ct  CL 
466. 


of  desire  to  be  present,  he  must  be  given  leave 
of  absence  6r  permission  to  attend.  No  Aid- 
ing of  the  board  adverse  to  his  qualificatioM 
for  promotion  can  be  made  without  a  pemnal 
examination  of  such  officer  unless  he  fails  to 
appear  after  having  been  duly  notified  to  do 
so.    ( 1909)  27  Op.  Atty.-Qen.  261. 


t€ 


to  their  general  pay"  and  not  to  the  oir 
year's  pay  under  Act  of  Oct.  1,  1890,  7  F^ 
Stat.  Annot.  998,  26  Stat.  L.  562,  which  pro- 
vides that  if  an  army  officer  shall  fail  to  ptn 
his  examination  for  any  other  reason  tiisa 
physical  disability  contracted  in  the  line  ef 
duty  "  he  shall  be  suspended  from  promotien 
for  one  year,  when  he  shall  be  re-examined, 
and  in  case  of  failure  on  such  re-examinatkn 
he  shall  be  honorably  discharged,  with  one 
vear's  pay."  Elmer  f?.  U.  S.,  (1910)  45  (X 
CI.  90. 


the  advice  and  consent  of  the  Senate. 
r.  U.  S.,  (1904)  39  Ct  CL  126. 


Vol.  V,  p.  311,  sec.  1556.     [Rear-admirah,] 


Effect  of  Navy  Personnel  Act.  —  The  Navy 
Personnel  Act,  as  amended  by  the  Act  of  June 
7,  1900,  is  not  incompatible  with  this  section 
fixing  the  pay  of  a  rear-admiral.    The  earlier 


statute  continues  operative  as  regards  the  n 
cepted   class  of  officers  in  service  when  tV 
Navy  Personnel  Act  was  enacted.     Cromwe]] 
r.  U.  S.,  (1907)  42  Ct  CI.  43S. 


Vol.  V,  p.  316,  sec.   1556.     [Warrant  officers.'] 

The  sea  pay  of  a  warrant  officer  under  this  of  which  may,  in  a  sense,  be  said  to  be  ^ 

section    \»   a   variable   quantity,   ranging   in  .«ea  pay  of  a  warrant  officer.     (1908)  26  Of. 

varying  sums  from  $1,200  to  $].800  per  an-  Atty.-Gen.  600. 
num,  according  to  length  of  service,  any  one 
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Vol.  V,  p.  322,  sec.  13. 

The  normal  pay. —  To  the  same  effect  as 
the  original  note.  Mahan  v,  U.  8.,  (1904) 
40  Ct.  CI.  36. 

Pay  while  on  leave  of  absence.  —  Since  this 
Act  waa  passed  duty  pay  cannot  be  allowed 
where  a  leave  of  absence  is  granted  at  an  offi- 
cer's own  request  and  presumably  for  his  own 
benefit  if  it  does,  in  fact,  relieve  him  from 
duty  and  from  responsibility.  Roberts  v, 
U.  S.,  (1909)  44  Ct.  CI.  411. 

Shore  duty  beyond  the  seas.  —  The  primary 
question  in  the  case  of  a  naval  officer  ''de- 
tailed lor  special  duty  on  shore"  is  one  of 
fact;  and  the  court  cannot  determine  the 
character  of  the  duty  on  shore  or  the  right  of 
the  officer  to  sea  pay  or  shore  duty  pay 
without  knowing  what  were  the  services  ren- 
dered on  shore  and  how  far  thej  detached 
him  in  fact  from  his  vessel.  It  is  well  set- 
tled that  where  the  naval  officer  detailed  for 
shore  duty  is  not  called  upon  to  perform  ser- 
vices ashore  incompatible  with  the  perform- 
ance of  his  duty  on  his  ship,  and  the  shore 
aervices  are  temporary  and  not  so  different  in 
character  as  to  detach  him  in  fact  from  his 
vessel,  his  paramount  duty  is  sea  service. 
Leach  v.  U.  S.,  (1909)  44  Ct.  CI.  132. 

In  Furlong  v.  U.  S.,  (1910)  45  Ct.  CI.  493, 
it  was  held  that  where  an  officer  in  the  Navy 
waa  assigned  by  proper  authority  to  sea  duty 
on  a  vessel  he  could  not  be  considered  as 
"  detailed  for  shore  duty  beyond  seas,"  within 
the  intent  of  this  section,  because  the  naval 
governor  of  Guam  by  a  verbal  order  directed 
him  to  do  duty  in  the  town  of  Agana  in  car- 
ing for  the  health  and  sanitary  condition  of 
the  natives. 

Equalization  of  army  and  navy  pay.  —  The 
allowances  of  increased  pay  to  Army  officers 
serving  in  certain  insular  possessions  of  the 
United  States  and  in  Alaska,  and  to  such 
officers  serving  beyond  the  limits  of  the 
United  States,  which  are  given  respectively 
fay  the  Army  appropriation  bills  of  May  26, 

1900,  31  Stat.  L.  211,  ch.  596,  and  March  2, 

1901,  31  Stat.  L.  903,  ch.  803,  do  not  inure 
to  naval  officers  discharging  their  ordinary 
sesL  duties,  by  reason  of  this  section,  equaliz- 
ing; the  pay  of  Army  and  Navy  officers,  since 
to  hold  otherwise  would  rendei^  meaningless 
the  proviso  of  this  section  that  naval  officers 
vrfaen  "  detailed  for  shore  duty  beyond  seas  " 
shall  receive  the  same  pay  as  Army  officers 
detailed  for  the  same  duties.    U.  S.  v.  Thomas, 

( 1904)   195  U.  S.  418,  25  S.  Ct.  102,  49  U.  S. 
(I^.  «d.)  259. 

Season  for  additional  compensation.  —  The 
additional  compensation  intended  by  Congress 
-vras  awarded  because  of  the  nature  of  the  ser- 
Ticea  to  be  performed  and  not  because  of  the 
ranlc  or  class  of  the  officers  performing  the 
same.  It  does  not  attach  exclusively  to  the 
officer,  but  comprehensively  to  the  service. 
PHndle  v,  U.  S.,  (1905)  41  Ct.  CI.  8. 

ThB  second  proviao  of  this  section  includes 
•*  all  naval  officers."  Its  benefits  are  not  lim- 
ited to  officers  of  the  line,  the  medical,  and 
the  pay  corps.    Prindle  v,  U.  S.,  <  1905)  41  Ct. 

CI    S- 

it    is  not  similar  duties  but  correspondin;; 
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rank  which  determines  the  rate  uf  pay  under 
this  section.  Stevens  i?.  U.  S.,  (1906)  41  Ct. 
CI.  455. 

Officers  retired  for  misconduct.  —  This  Act 
provides  that  officers  of  the  Navy  shall  re- 
ceive the  same  pay  and  allowances  which  are 
provided  by  law  for  officers  of  corresponding 
rank  in  the  Army.  But  this  refers  to  officers 
of  the  Navy  on  the  active  list  and  does  not 
extend  to  officers  who  are  retired  because  of 
their  own  misconduct.  Hannum  v,  U.  S., 
(1908)  43  Ct.  CI.  320. 

Officers  on  receiving  ships.  —  Officers  of  the 
Navy  may  perform  duty  on  a  receiving  ship, 
which  will  entitle  them  to  sea  pay,  but  only 
where  they  wear  their  uniform  when  on  duty, 
live  and  mess  on  board  the  vessel,  and  are 
subject  to  all  the  restrictions  and  regulations 
applicable  to  vessels  at  sea.  But  an  officer 
also  having  shore  duty,  living  and  messing  on 
shore  in  quarters  furnished  to  him  by  the 
government,  and  presmnably  receiving  the 
allowances  to  which  Armv  officers  are  en- 
titled, is  entitled  only  to  the  shore  duty  pay 
prescribed  by  this  section.  Mahan  v.  U.  S., 
(1904)  40  Ct.  CI.  36. 

Pay  of  professors  in  naval  academy. — 
This  section  provides  that  commissioned  offi- 
cers of  the  Navy  shall  receive  the  pay  and 
allowances  provided  by  law  "for  the  officers 
of  corresponding  rank  in  the  Army,"  and 
R.  S.  sec.  1336  provides  that  professors  of 
the  military  academy  "shall  have  the  pay 
and  allowances  of  "  colonel,"  of  "  lieutenant- 
colonel,"  and  of  "major."  But  these  pro- 
visions do  not  entitle  a  naval  officer  detailed 
to  serve  as  professor  in  the  naval  academy  to 
the  pay  specifically  provided  for  professors 
in  the  military  academy.  This  Act  does  not 
secure  similarity  of  pay,  though  both  persons 
perform  similar  duties.  Huse  v,  U.  S.,  (1907) 
.  43  Ct.  CI.  19. 

Pay  of  passed  assistant  surgeon. — ^A  passed 
assistant  surgeon  in  the  Navy,  with  the  rank 
of  lieutenant,  is  entitled  to  the  pay  of  a  cap- 
tain in  the  Army,  mounted,  in  view  of  the 
respective  provisions  of  R.  S.  sec.  1466,  as- 
similating in  rank  lieutenants  in  the  Navy 
with  captains  in  the  Army;  of  this  section, 
entitling  commissioned  officers  of  the  line  of 
the  Navy  to  the  same  pay  and  allowance  as 
officers  of  corresponding  rank  in  the  Army; 
and  of  the  Act  of  June  7,  1909,  31  Stat,  L. 
675,  ch.  3591,  5  Fed.  Stat.  Annot.  25,  declar- 
ing that  assistant  surgeons  shall  rank  with 
assistant  surgeons  in  the  Army,  who  are 
mounted  —  since  Congress  must  have  used  the 
words  "  assistant  surgeons  "  as  descriptive  of 
the  whole  class  of  assistant  surgeons,  passed 
as  well  as  those  not  passed.  U.  S.  v,  Faren- 
holt,  (1907)  206  U.  S.  226,  27  S.  Ct.  629,  51 
U.  S.  (L.  ed.)  1036,  affirming  (1906)  41  Ct. 
CI.  517. 

Pay  of  aid  to  rear  admiral.  —  An  aid  to  a 
rear  admiral  is  entitled,  in  addition  to  the 
regular  pay  of  his  rank,  to  the  same  compen- 
sation for  the  additional  service  as  is  allowed 
an  aid  to  a  major-general,  in  view  of  the 
provision  of  this  section  that  officers  of  the 
Navy  shall  receive  the  same  pay  and  allow- 
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Vol.  y,  p.  822,  see.  18. 
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Vol.  V,  p.  882,  Me.  188a 


anoes,  except  for  forage,  as  arc,  or  may  be, 
provided  by  law  for  officers  of  the  Army  of 
correspondiiig  rank.  U.  S.  t*.  Crosley,  (1905) 
196  U.  S.  327,  25  S.  Ct.  261,  49  U.  S.  (L.  ed.) 
497,  affirming  and  modifying  (1903)  38  Ct. 
CI.  82. 

Flag  lieutenant.  —  A  naval  officer  assigned 
to  duty  on  the  personal  staff  of  the  com- 
mander-in-chief as  flag  lieutenant,  and  by  no 
other  designation,  is  an  aid  and  entitled  to 
the  additional  pay  of  $200  given  to  the  aid 
of  a  major-general  in  the  Army  by  R.  S.  sec. 
1261,  7  Fed.  Stat.  Annot.  1035.  Miller  v,  U. 
S.,  (1906)  41  Ct.  CI.  400,  affirmed  (1908)  208 
U.  S.  32,  28  S.  Ct.  199,  62  U.  S.  (L.  ed.)  376. 

Mounted  pay  cannot  be  given  to  an  aid  to 
rear  admiral,  although  this  section  equalizes 
his  compensation  with  that  of  an  aid  to  a 
major-general,  who  is  entitled  to  mounted 
pay  under  Army  regulations  of  1895,  sec. 
1301,  since  this  section  and  the  two  following, 
when  read  in  the  light  of  R.  S.  sec.  1270,  7 
Fed.  Stat.  Annot.  1041,  giving  to  Army  offi- 
cers the  pay  of  cavalry  officers  of  the  same 
grade  when  assigned  to  duty  which  requires 
them  to  be  mounted,  indicate  a  general  pur- 
pose to  give  mounted  pay  to  Army  officers 
only  when  their  duties  are  such  as  may  re- 
quire them  to  be  actually  mounted,  or  are 
such  as  may  at  any  time  subject  them  to  the 
necessity  of  rendering  mounted  service,  which 
obviously  could  not  be  required  of  an  aid  to  a 
rear  admiral.  U.  S.  v.  Crosley,  (1905)  196 
U.  S.  327,  25  S.  Ct.  261,  49  U.  S.  (L.  ed.) 
497,  modifying  and  affirming  (1903)  38  Ct. 
CI.  82. 


Engineers  appointed  from  civil  life.  —  The 
Act  of  March  3,  1903,  32  Stat.  L.  1197,  10 
Fed.  Stat.  Annot.  242,  provides  that  addi- 
tional civil  engineers  and  assistant  engineers 
shall  receive  $1,500  during  the  flrst  five  years 
after  date  of  appointment,  $1,800  during  the 
second  five  years  after  such  date,  etc.  This 
section  provides  that  "  all  officers  who  have 
been  or  may  be  appointed  from  civil  life 
shall,  on  the  date  of  appointment,  be  credited, 
for  computing  their  pay,  with  five  years'  ser- 
vice." An  assistant  civil  engineer  in  the 
Navy  appointed  after  the  circular  promul- 
gated by  the  Navy  Department  April  20, 
1903,  assuring  persons  seeking  the  appoint- 
ment of  civil  en^neer  that  they  shall  be  en- 
titled to  be  credited  with  five  years*  service, 
granted  by  this  section,  is  entitled  to  the 
benefit  of  the  credit  for  constructive  service 
and  to  the  assurance  held  out  by  Navy  De- 
partment, though  the  question  of  statutory 
construction  is  not  free  from  doubt.  Thurber 
t?.  U.  S.,  (1905)  40  Ct.  CI.  489. 

This  decision  does  not  extend  to  an  officer 
who  enters  the  Navy  merely  for  temporary 
service.  Nelson  v.  U.  S.,  (1906)  41  Ct.  CI. 
157. 

Officer  ordered  to  hospital.  —  Where  a  naval 
officer  is  attached  to  a  vessel  when  ordered  to 
a  hospital  for  treatment  he  is  entitled  to  sea 
pay  while  in  the  hospital.  But  if,  when  or- 
dered to  the  hospital,  he  is  awaiting  the  ar- 
rival of  the  vessel  to  which  he  has  been  or- 
dered, he  is  not  then  attached  and  will  not  be 
entitled  to  sea  pay  while  in  the  hospital. 
Ackley  v.  U.  S.,  (1905)   40  Ct.  CI.  216. 


Vol.  V,  p.  323.     [Pcty  of  officers  not  redtuced.] 


The  purpose  of  the  Act  of  1900.  Of  similar 
effect  to  the  original  note.  Terry  v.  U.  S., 
(1904)  39  Ct.  CI.  353. 

The  pay  of  officers  in  the  service  at  the  time 
of  the  passage  of  the  Navy  Personnel  Act  and 


this  amendatory  Act  might  be  increased  by 
the  terms  of  those  statutes  but  was  not  to  bs 
diminished.  Cromwell  v.  U.  S.,  ( 1907 )  42  Ct 
CI.  433. 


Vol.  V,  p.  328.     [Mileage  or  actual  expenses,  mhen  allowed,'] 

"  Under    orders."  —  In    Duncan    v,    U.    S.,      age,  and  that  it  was  no  def ei 


"Under  orders."  —  In  Duncan  v,  U.  S., 
(1905)  40  Ct.  CI.  235,  it  was  held  that  where 
an  officer  in  Boston  was  ordered  by  competent 
authority  to  proceed  to  Mare  Island,  he  was 
traveling  under  orders  and  entitled  to  mile- 


age, and  that  it  was  no  defense  that  the  Navy 
Department  intended  that  the  officer  should 
accompany  a  draft  of  men  from  Boston,  if  he 
failed  to  do  so  because  the  order  was  not 
transmitted  to  him  in  time. 


Vol.  V,  p.  330,  sec.  1571. 

The  Act  of  March  3,  1899,  soe,  13,  did  not 
repeal  or  in  any  way  modify  thia  section.  U. 
8.  r.  Thomas,  (1904)  195  U.  S.  418,  25  S.  Ct. 
102,  49  U.  S.  (L.  ed.)  259. 

What  does  not  constitute  service  at  sea. — 
A  naval  officer   is  not  entitled  to  sea  pay 


while  occupied  in  traveling  on  duty  partly  on 
a  merchant  steamer  and  partly  on  land,  and 
in  reporting  to  the  Navy  Department,  since 
this  is  not  sea  service  within  the  meaning  of 
this  section.  U.  S.  v,  Thomas,  (1904)  195  U. 
S.  418,  25  S.  Ct.  102,  49  U.  S.  (L.  ed.)  259. 


Vol.  V,  p.  338,  sec.  1588.    • 

Prior  service.  —  A  retired  mate  in  the  Navy 
may  be  credited  with  his  prior  service  in  the 
Navy  at  the  date  of  his  retirement  in  deter- 


mining his  classification  for  pay. 
Op.  Atty.-Gen.  600. 


(1908)  26 
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Vol.  y,  p.  861,  100.  16M. 


Vol.  V,  p.  342,  sec.  20. 

KTamififltion  of  officers  for  promotion.— 
Examinations  for  promotion  of  officers  in  the 
marine  corps  should  be  held  anterior  to  the 
date  upon  which  a  vacancy  is  expected  to 
occur.  Where  an  officer  entitled  to  promo- 
tion upon  examination  is  required  to  be  ab- 
sent from  any  place  where  an  examining 
board  can  be  convened,  as  provided  by  section 
32  of  the  Act  of  Feb.  2,  1001  (31  Stat.  L. 
756),  the  President  may  promote  the  officer 
subject  to  future  examination.  Should  such 
officer  upon  examination  be  found  disqualified, 
he  should  be  treated  in  the  same  manner  as 
if  he  had  been  examined  prior  to  promotion. 
An  officer  who  fails  to  pass  his  examination 
should  be  suspended  from  promotion  for  one 
year  from  the  date  of  the  approval  of  the  pro- 
ceedings of  the  examining  board  by  the  Secre- 
tary of  the  Navy,  during  which  period  he  is 
ineligible  for  re-examination.  If,  however,  a 
vacancy  occurs  during  such  period  of  suspen- 
sion for  which,  owing  to  death,  resignation,  or 
other  cause,  there  should  be  no  senior  officer 
eligible,  then  the  suspended  officei*  must,  of 
necessity,  take  the  vacancy.  The  Secretary 
of  the  Navy  may  make  the  date  of  such  sus- 


pension coincident  with  the  date  of  the  va* 
cancy,  by  delaying  the  approval  imtil  the 
vacancy  occurs.  Where  an  examination  is 
held  before  the  vacancy  occurs,  and  the  officer 
fails  in  such  examination  for  other  than 
physical  cause,  he  cannot  be  re-examined  until 
one  year  from  the  date  of  the  approval  of  the 
proceedings  of  the  examining  board.  Should 
the  examination  be  held  after  the  date  of  the 
vacancy,  and  the  officer  fail  in  such  examina- 
tion, he  should  be  suspended  from  promotion 
for  one  year  from  the  date  of  the  vacancy  to 
which  he  was  promoted  by  the  President  sub- 
ject to  examination.  The  period  of  "  loss  of 
date"  is  not  necessarily  contemporaneous 
with  the  period  of  suspension,  but  it  should 
correspond  in  length  of  time  with  the  period 
of  suspension.  While  the  period  of  suspen- 
sion from  promotion  begins  to  run  from  the 
date  of  the  approval  of  the  examining  board, 
the  period  of  "  loss  of  date "  begins  to  run 
from  the  date  of  the  vacancy  to  which  the 
suspended  officer  would  have  been  promoted 
had  he  pansed  his  examination.  (1006)  26 
Op.  Atty.-Gen.  668. 


Vol.  V,  p.  345,  sec.  1603. 

Relatiye  rank  with  navy.  —  There  is  no  ex- 
press provision  of  law  which  fixes  the  rela- 
tive rank  and  precedence  of  officers  of  the 
marine  corps  and  officers  of  the  line  of  the 
Navy.  By  an  unwritten  law  of  the  Army  and 
Navy,  officers  of  the  Army  and  officers  of  the 
Navy  take  relative  rank,  as  respects  the  two 
classes,  according  to  their  resp^ive  grades; 
and  if  of  similar  grade,  then  according  to 
dates  of  commission.  Officers  of  the  marine 
corps,  who  are  "  in  relation  to  rank  on  the 
same  footing  as  officers  of  similar  grades  in 
the  Army,"  teke  rank  and  precedence  relatively 
to   line   officers   in   the   Navy   according   to 


grade ;  and  if  of  similar  grade,  then  according 
to  dates  of  commission.  (1006)  26  Op.  Atty.- 
Gen.  617.  See  also  (1006)  26  Op.  Atty.-Gen. 
16. 

Relative  rank  of  graduates  and  nongrad- 
uates  of  Naval  Academy.  —  There  is  no  law 
making  any  distinction  as  to  relative  rank 
and  precedence  between  the  officers  of  the 
marine  corps  who  are,  and  those  who  are  not, 
graduates  of  the  United  States  Naval 
Academy,  either  as  respects  themselves  or 
officers  of  the  line  of  the  Navy.  (1006)  26 
Op.  Atty.-Gen.  617. 


Vol.  V,  p.  347.     [Period  of  erdistmenf] 


Enlishment  of  minors.  —  The  Marine  Ck>rps 
of  the  United  States  is  not  a  part  of  the 
Navy,  and  enlistments  therein  are  not  gov- 
erned by  the  statutes  relating  to  enlistments 
in  the  Navy,  but  by  regulations  prescribed  by 
the  Secretary  of  the  Navy,  under  whose  gov- 
ernment and  control  such  corps  is  primarily 
placed;  and  such  officer,  having  prescribed  in 
the  published  regulations  of  his  department 
that  ''the  regulations  for  the  recruiting  ser- 


vice of  the  Army  shall  be  applied  to  the  re- 
cruiting service  of  the  Marine  Corps,  as  far 
as  practicable,"  the  enlistment  of  minors 
therein  is  governed  by  the  statutory  pro- 
vieions  relating  to  Army  enlistments,  and  no 
person  under  the  age  of  twenty-one  years  can 
lawfully  enlist  without  the  consent  of  his 
parents  or  guardians,  as  required  by  R.  S. 
sec.  1117,  7  Fed.  Stat.  Annot.  060.  McCalla 
v.  Facer,  (C.  C.  A.  1006)  144  Fed.  61. 


Vol.  V,  p.  351,  seo.  1622. 

Chrfl  war  officers.  —  In  the  matter  of  re- 
tirement, officers  of  the  Marine  Corps  with 
creditable  records  who  served  during  the  civil 
war  are  governed  entirely  by  the  Act  of 
April  27,  1004,  10  Fed.  Stat.  Annot.  246,  33 
Stat.  L.  324,  340,  which  provides  that  they 


shall  be  retired  'Mn  like  manner  and  under 
the  same  conditions  as  provided  for  officers 
of  the  Navy  who  served  during  the  civil  war." 
To  this  extent,  that  Act  alters  and  amends 
this  section.     (1004)   26  Op.  Atty.-Gen.  262. 
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Vol.  X,  p.  242,  S6C.   1.     [hicrease  in  certain  grades,  etc.} 


The  number  of  passed  assistant  and  assist- 
ant paymasters  in  the  navy  to  be  appointed 
in  each  of  the  two  grades  under  this  Act,  not 
being  prescribed  by  this  Act,  is  necessarily 
left  to  executive  discretion,  to  be  controlled 
by  the  general  terms  and  regulations  provid- 
ing for  the  advancement  of  officers   in  the 


^aval  service.  Nor  is  it  required  that  the 
relative  proportion  of  officers  in  each  of  tiiose 
two  grades  shall  remain  always  the  same,  a 
change  in  the  proportion  being  within  the  dis- 
cretion of  the  executive,  unless  controlled  by 
general  laws  or  regulations.  (1908)  20  Op. 
Atty.-Gen.  611. 


1909  SupPv  p.  386y  sec.  1.     [Officers  not  above  captain,  etc.'\ 


Construction  of  proviso.  —  The  proviso  to 
this  Act,  which  reads,  "That  this  Act  shall 
not  apply  to  any  officer  who  received  an  ad- 
vance of  grade  at  or  since  the  date  of  his  re- 
tirement," was  held  not  to  extend  to  an  officer 
who  had  not  been  retired  in  the  next  higher 
grade,  though  he  was  retired  prior  to  the  pas- 
sage of  the  Act.  Jasper  v.  U.  S.,  (1908)  43 
Ct.  CI.  368. 

The  relative  rank  of  a  higher  grade  some- 
times conferred  upon  officers  on  retirement  is 
only  an  honorary  distinction,  serving  merely 
to  fix  their  places,  in  precedence,  with  fellow 
officers.  Such  officers  do  not  bear  the  title  of 
a  higher  grade,  but  retain  the  title  actually 
held  by  them  on  retirement.  (1906)  26  Op. 
Atty.-Gen.  58. 

Retired  pay  same  as  under  Act  of  March  3» 
X899.  —  Betirements  under  this  Act  and  under 
section  11  of  the  Navy  Personnel  Act  of  March 
3,  1899,  30  Stat.  L.  1007,  5  Fed.  Stat.  Annot., 
287,  are  in  effect  the  same  as  regards  amount 
of  pay.  Under  the  Act  of  1899  an  officer  is 
retired  with  "  three-fourths  of  the  sea  pay  " 
of  the  next  higher  grade,  and  under  the  Act 
of  1906  he  would  be  retired  with  the  "  retired 
pay  "  of  the  next  higher  grade,  which,  under 
the  Act  of  March  3,  1873,  17  Stat.  L.  647,  is 
"seventy-five  per  centum"  of  the  sea  pay 
of  such  higher  grade  or  rank.  (1908)  26  Op. 
Atty.-Gen.  599. 

fietirement  under  other  laws.  —  Where  an 
officer  of  the  Navy  was  retired  under  section 
1464,  R.  S.,  5  Fed.  Stat.  Annot.  283,  for  in- 
capacity not  originating  in  the  line  of  duty, 
and  upon  a  full  review  of  the  facts  the  Secre- 
tary of  the  Navy  found  that  the  causes  of  his 
incapacity  were  incident  to  the  service,  and 
he  was  accordingly  transferred  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of 
the  Senate,  to  the  fifty  per  centum  retired 
pay  list  under  section  1594  R.  S.,  5  Fed.  Stat. 
Annot.  341,  and  later,  by  a  private  Act  of 


Congress,  was  transferred  to  the  seventy-five 
per  centum  pay  list  of  retired  officers  under 
section  1688  R.  S.,  5  Fed.  Stat.  Annot.  338, 
it  was  held  that  he  could  not  thereafter  be 
placed  on  the  retired  list  with  the  retired  pay 
of  one  grade  above  that  actually  held  by  him 
at  the  time  of  his  retirement,  under  this  Act, 
which  authorizes  such  advancement  to  certain 
officers  of  the  Navy  who  have  been  retired  on 
account  of  wounds  or  disability  incident  to 
the  service.     (1909)  27  Op.  Atty.-Gen.  221. 

Mates  who  are  borne  on  the  retired  list  of 
officers  of  the  Navy  in  accordance  with  the 
Act  of  Aug.  1,  1894,  5  Fed.  Stat.  Annot.  287, 
are  entitled  in  the  discretion  of  the  President, 
and  by  and  with  the  advice  and  consent  of 
the  Senate,  to  the  benefit  of  the  advancement 
provided  in  the  case  of  retired  officers,  under 
this  section.  While  the  effect  of  such  ad- 
vancement may  not  be  to  place  them  in  a  dif- 
ferent grade,  they  obtain  the  rank  and  re- 
tired pay  belonging  to  the  next  higher  grade 
in  that  service,  being  that  of  the  lowest  srade 
of  warrant  officers.  (1907)  26  Op.  Atty.- 
Gen.  434. 

Assistant  engineers.  —  Passed  assistant  en- 
gineers of  the  Navy  entitled  to  advancement 
to  the  grade  of  chief  engineers,  and  assistant 
engineers  entitled  to  advancement  to  the 
grade  of  passed  assistant  engineers,  under 
this  Act,  should  be  retired  with  a  rank  above 
that  held  by  them  respectively  at  the  time 
of  retirement,  and  with  the  pay  of  that  rank. 
(1908)  26  Op.  Atty.-Gen.  487. 

A  medical  director  in  the  navy  who  after 
forty  years  of  service  was  retired  with  the 
relative  rank  of  commodore,  but  with  the  re- 
tired pay  of  a  medical  director,  did  not  there- 
by receive  an  advance  of  grade  within  the 
meaning  of  the  proviso  to  this  Act,  and  was 
therefore  entitled  to  the  increase  of  pay  pro- 
vided for  by  the  Act.  (1906)  26  Op.  Atty.- 
Gen.  57. 


1909  Supp.,  p.  390,  sec.  1.     [Pay  of  navy. 2 


**  Officers  of  the  navy.'* — Paymasters'  clerks 
are  "  officers  of  the  Navy  "  within  the  mean- 
ing of  this  Act,  which  provides  for  the  re- 
tirement of  officers  of  the  Navy  who  have 
been  in  the  service  thirty  years.  (1909)  27 
Op.  Atty.-Gen.  157. 

The  pay  of  an  officer  when  on  leave  is  just 
as  much  his  pay  as  is  his  pay  when  on 
active  duty,  and  a  statute  which  provides 
that  officers  of  the  same  rank  and  length  of 
service  shall  receive  the  same  pay  necessarily 
means  the  same  pay  whether  on  leave  or  on 
aotive  duty.     (1009)  27  Op.  Atty.-Gen.  261. 


Leave  pay  of  constraction  corps,  professors 
of  mathematics,  and  civil  engineers.  —  This 
Act  places  all  commissioned  officers  of  the 
Navy  upon  the  same  footing  as  to  pay  and 
allowances  according  to  rank  and  length  of 
service,  whether  on  active  duty  or  not,  and 
gives  to  officers  of  the  construction  corps,  pro- 
fessors of  mathematics,  and  civil  engineers, 
the  same  benefits  of  the  law  relating  to  the 
pay  of  Army  officers  when  on  leave  of  absence 
or  on  waiting  orders  that  are  conferred  upon 
officers  of  the  line  of  the  Navy  and  of  the 
medical  and  pay  corps.  (1909)  27  Op.  Atty.- 
Gen.  261. 
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1909  Slipp«y  p.  392y  S6C.  1.     \l^avy  bands  not  to  compete  with  civilian.'] 


Maiine  iMUids.  —  The  provisions  of  this  Act 
which  prohibit  Navy  bands  or  members  there- 
of from  receiving  remuneration  for  furnishing 
music  outside  the  limits  of  military  posts, 


when  the  furnishing  of  such  music  places 
them  in  competition  with  local  musicians,  do 
not  apply  to  the  Marine  Band.  ( 1908)  27  Op. 
Atty.-Gen.  90. 


NEUTRALITY. 


Vol.  V,  p.  358,  sec.  5283. 

Intervention  by  United  States.  —  A  libel  in- 
stituted by  an  informer  against  a  vessel  for 
forfeiture  thereof  for  violating  this  section, 
prohibiting  the  arming  of  vessels  against 
people  at  peace  with  the  United  States,  is 
criminal  in  its  nature,  and  maintainable  only 
in  the  name  of  the  United  States,  either  ex- 


press or  implied,  being  primarily  for  the  use 
and  benefit  of  the  United  States,  and  hence 
the  Attorney-G«neral  may  intervene  and 
move  to  dismiss  the  libel,  resardless  of  the 
rights  of  the  informer.  The  Venus,  (1910) 
180  Fed.  635. 


NOTARIES  PUBLIC. 


Vol.  V,  p.  378,  sec.  1778. 

Commissioner  of  deeds.  —  A  bill  for  an  in- 
junction in  a  federal  court,  verified  before  a 
commissioner  of  deeds  of  the  city  of  New 


York,  was  held  to  be  improperly  verified. 
Stationary  Engineer  Pub.  Co.  v,  Gomerford, 
(1907)  166  Fed.  667. 


Vol.  V.  p.  379.     [Taking  depositions,  etc.] 


Bankmptcy  proceedings.  —  Under  Bank- 
ruptey  Act  July  1,  1898,  ch.  641,  sec.  20,  1 
Fed.  Stat  Annot.  687,  30  Stat.  L.  661,  662,  a 
notary  public  is  authorized  to  administer 
the  oath  to  a  proof  of  claim,  bein^  an  officer 
authorized  to  administer  oaths  m  proceed- 
ings in  the  courts  of  the  United  States  by  Act 
Aug.  16,  1876,  ch.  304,  19  Stat.  L.  206,  and 
such  oath  is  sufficiently  authenticated,  prima 
facie,  by  what  purporte  to  be  the  notary's 
official  signature  and  seal,  although  made  in  a 
different  state  from  that  in  which  the  pro- 
ceedings are  pending,  and  without  regard  to 
the  special  requirements  of  the  statutes  of 


either  state.    In  re  Panooast,  ( 1904)  129  Fed. 
643. 

Notary  public  and  justice  of  the  peace.  —  In 
U.  S.  V,  Hardison,  (1906)  136  Fed.  419,  it 
was  held  that  since  a  United  States  commis- 
sioner was  authorized  by  this  Act  to  take  tha 
oath  of  a  proposed  surety  on  a  liquor  dis- 
tiller's bona,  on  which  perjury  might  be  as- 
signed, an  indictment  for  perjury  in  the  tak- 
ing of  such  oath  was  not  defective  on  the 
ground  that  the  officer  administering  it  styled 
himself  as  ''notary  public  and  eto  officio  jus- 
tice of  the  peace.' 


»» 


OBSTRUCTING  JUSTICE. 


Vol.  V,  p.  388,  sec.  5399. 

"Doe  administration  of  justice.'*  —  The 
words  "due  administration  of  justice"  im- 
port a  free  and  fair  opportunity  to  every 
litigant  in  a  pending  cause  in  a  federal  court 
to  learn  what  he  may  learn  ( if  not  obstructed 
or  impeded)  concerning  material  facts,  and 
to  exercise  his  option  as  to  introducing  testi- 
mony as  to  such  facts,  and  an  offense  is  com- 


mitted under  such  statute  if  a  person  cor- 
ruptly endeavors  to  induce  other  persons  who 
have  knowledge  of  facts  which  may  be  ma- 
terial to  a  party  to  a  pending  cause  to  conceal 
or  deny  their  knowledge,  so  as  to  prevent 
such  party  from  obtaining  knowledge  or  pro- 
curing evidence  of  such  facts.  Wilder  v.  U. 
S.,  (C.  C.  A.  1906)   143  Fed.  433. 
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OFFICERS  OF  MERCHANT  VESSELS. 


Vol.  V,  p.  395,  sec.  4131. 

''A  YeMd  of  the  United  States'*  means 
more  than  a  vessel  whose  nationality  is 
American.    It  means  such  a  vessel  as  is  de- 


fined in  this  section  and  no  other.    The  Alta, 
(C.  C.  A.  1905)  136  Fed.  613. 


Vol.  V,  p.  397,  sec.  4401. 

state  regulation.  —  The  federal  statutes 
(R.  S.  sees.  3126,  4401,  4414)  respectively  au- 
thorise (section  3126,  2  Fed.  Stat.  Annot. 
771)  registered  vessels  of  the  United  States 
to  engage  in  the  coastwise  trade,  with  the 
privilege  of  touching  at  one  or  more  foreign 
ports  during  the  voyage;  provide  (section 
4401)  that  all  coastwise  seagoing  vessels 
shall  he  subject  to  the  navigation  laws  of 
the  United  States,  and  every  coastwise  sea- 
going steam  vessel  subject  to  such  laws  "  not 
sailing  under  register "  shall,  when  under 
way,  except  on  the  high  seas,  be  under  the 
control  and  direction  of  pilots  licensed  by 
the  inspectors  of  steamboats;  and  prohibit 
(section  4444,  5  Fed.  Stat.  Annot.  750)  any 
state  or  municipal  government  from  requir- 
ing pilots  of  steam  vessels  to  procure  a  state 
or  other  license  in  addition  to  that  issued  by 
the  United  States,  and  from  levying  pilot  ^ 
charges  upon  any  steamer  piloted  as  provided 
therein,  provided  that  "  nothing  in  this  title 
shall  he  construed  to  annul  or  affect  any  regu- 
lation established  by  the  laws  of  any  state 


requiring  vessels  entering  or  leaving  any  ^mii, 
of  such  state,  other  than  coastwise  steam  ves- 
sels, to  take  a  pilot  duly  licensed  or  author- 
ized by  the  laws  of  such  state  or  of  a  state 
situate  upon  the  waters  of  such  state."  It 
has  been  held  that  the  exception  in  section 
4401  from  those  vessels  thereby  made  subject 
to  the  pilotage  laws  and  regulations  of  the 
United  States,  of  vessels  ''  sailing  under 
register"  includes  only  such  vessels  engaged 
in  foreign  commerce,  and  that  under  such  pro- 
visions, construed  together,  the  state  of  Cali- 
fornia is  without  power  to  levy  pilotage 
charges  on  registered  vessels,  entering  or 
leaving  the  port  of  the  San  Francisco,  which 
are  engaged  in  making  voyages  between  that 
port  and  Washington  ports  on  Puget  sound  in 
charge  of  pilots  licensed  under  the  laws  of  the 
United  States,  although  on  each  of  such  voy- 
a^s  they  make  a  brief  call  at  the  port  of 
Victoria,  B.  C,  for  passengers,  freight,  and 
mails.  The  Queen,  (C.  C.  A.  1911)  186  Fed. 
726. 


Vol.  V,  p.  398,  sec.  4438. 

Amendment.  —  This  section  was  amended 
by  Act  of  Jan.  25,  1007,  sec.  308,  34  Stat.  L. 
864,  1909  Supp.  Fed.  Stat.  Annot.  401,  and. 
by  Act  of  May  28,  1908,  ch.  212,  35  Stat.  L. 
424,  1909  Supp.  Fed.  Stat.  Annot.  402. 

Fteanmption  from  violation  of  statute.— 
Where  the  navigation  of  one  of  two  vessels  in 
collision  was  at  the  time  in  charge  of  an  un- 


licensed mate,  in  violation  of  the  positive 
provisions  of  this  section,  it  was  held  that 
there  was  a  presumption  that  such  fact  caused 
or  contributed  te  the  collision,  and  that  the 
vessel  had  the  burden  of  showing  that  it 
could  not  have  done  so.  The  Eagle  Wing, 
(1905)   135  Fed.  826. 


Vol.  V,  p.  400,  sec.  4442. 

Jurisdiction  of  District  Court  to  compel  ex- 
amination. —  The  federal  District  Ck)urt  has 
no  jurisdiction  of  an  application  to  compel 
local  inspectors  of  steam  vessels  te  examine 
an  applicant  for  a  pilot's  license,  as  author- 
ized by  this  section,  without  having  complied 
with  rule  5,  section  46,  of  the  board  of  super- 


vising inspectors,  making  it  a  condition  prece- 
dent to  the  applicant's  right  to  examination 
that  he  shall  have  served  a  three  years'  ap- 
prenticeship in  the  deck  department  of  a 
steamer,  sailing  vessel,  or  barge  consort.  Wil- 
liams V,  Molther,  (C.  C.  A.  1910)  180  Fed. 
709. 


Vol.  V,  p.  401,  sec.  4446. 


Amendment.  •— This  section  was  amended  by  Act  of  Feb.  19,   1907,  ch.  991,  34  Stat.  L. 
897,  1909  Supp.  Fed.  Stat.  Annot.  401. 
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Vol  V,  p.  402,  sec.  4449. 

Amendment  —  This  section  was  amended  by  Act  of  March  3,  1905,  ch.  1457,  sec.  6,  33 
Stat  L.  1030,  10  Fed.  Stat  Annot  248. 

Vol  V,  p.  403,  sec.  4452. 

Amendment  —  This  section  was  amended  bj  Act  of  March  3,  1905,  ch.  1457,  sec.  6,  33 
Stat  L.  1030,  10  Fed.  Stat  Annot  248. 


PATENTS. 


Vol.  V,  p.  413,  sec.  483. 

Validity  of  mles  generally.  —  The  rules  of 
practice  of  the  Patent  Office,  when  not  incon- 
sistent with  the  statutes  relating  to  the 
patent  system,  have  the  force  and  effect  of 

Vol.  V,  p.  417,  sec.  4683. 

Natnie  of  patent.  —  A  patent  is  a  contract 
made  by  the  acceptance  by  the  government  of 
the  proposition  made  by  the  inventor  in  his 
application.  O.  H.  Jewell  Filter  Co.  v.  Jack- 
son, (C.  C.  A.  1905)  140  Fed.  340. 

The  public  policy  declared  by  the  patent 
laws  is  that  it  is  for  the  benefit  of  the  public 
to  stimulate  invention  and  that  inventors 
shall  publish  their  inventions,  and  to  that 
end,  and  in  consideration  of  such  publication, 
to  become  effective  at  the  end  of  seventeen 
years,  they  insure  to  a  patentee  in  the  mean- 
time absolute  protection  in  the  right  to  exclude 
every  one  else  from  making,  using,  or  vending 
the  thing  patented  without  his  consent.  Rul^ 

Vol.  V,  p.  419,  sec.  4884. 

Claims  affording  basis  for  separate  patents. 
—  A  patent  should  not  be  held  invalid  be- 
cause each  of  its  claims  might  have  been  made 
the  basis  of  a  separate  application,  where  all 
relate  to  improvements  in  a  single  instru- 
ment and  may  in  a  sense  be  considered  ele- 
ments of  one  construction.  Hohmann,  etc., 
&ffg.  Co.  r.  Charles  J.  Tagliabue  Mfg.  Co., 

(1909)  175  Fed.  87. 

Description  of  invention.— It  is  enough  that 
a  patent  so  fully  describes  a  process  or  a 
product  that  one  reasonably  skilled  in  the 
art  may  practice  the  process  or  manufacture 
the  product,  and  that  others  may  know  with 
reasonable  certainty  whether  or  not  they  are 
infringing  it.     Standard  Paint  Co.  v.  Bird, 

(1910)  175  Fed.  346. 

That  a  patent  of  a  method  for  evacuating 
incandescent  electric  lamps  by  first  introduc- 
ing into  a  tubular  elongation  of  the  bulb  suit- 
able substances  capable  of  being  gasified  by 
heat  and  combining  with  the  gases  generated 
by  the  filament  when  brought  to  incandescence 
to  form  Rold  or  liquid  precipitations,  and  tlien 
exhausting  the  bulb  by  means  of  a  pump  and 
sealing  the  elongation,  then  bringing  the  fila- 


law  in  all  matters  to  which  they  relate,  and 
are  not  to  be  declared  invalid  on  any  strained 
or  doubtful  construction.  U.  S.  v.  Allen, 
(1903)  22  App.  Cas.  (D.  C.)  56. 


ber  Tire  Wheel  Ck>.  v.  Milwaukee  Rubber 
Works  Co.,  (C.  C.  A.  1907)  154  Fed.  358,  re- 
versing (1906)   142  Fed.  531. 

A  "  patent "  is  a  monopoly  created  by  law, 
and  gives  the  right  to  exclude  all  others  from 
making,  using,  and  selling  the  invention  or 
articles  made  in  accordance  therewith.  Na- 
tional Hollow  Brake  Beam  Co.  v,  Bakewell, 
(1909)  224  Mo.  203,  123  S.  W.  561. 

Effect  of  state  statutes.  —  Rights  acquired 
under  the  patent  laws  of  the  United  States 
cannot  be  affected  by  a  state  statute.  U.  S. 
Consolidated  Seeded  Raisin  Co.  v.  Griffin,  etc., 
Co.,  (C.  C.  A.  1903)  126  Fed.  364. 


ment  to  intensive  incandescence  and  simul- 
taneously heating  the  substance  in  the  elonga- 
tion, and  finally  sealing  off  the  elongation,  in 
the  specification  and  claim  directs  that,  after 
the  partial  exhaustion  of  the  bulb  by  the 
pump,  the  pump  connection  is  to  be  sealed  off, 
but  does  not  mention  specifically  the  ordinary 
"  working  "  of  the  filament  during  the  pump 
action,  would  not  render  the  patent  process 
inoperative.  Malignani  v.  Jasper  Marsh 
Consol.  Electric  Lamp  Co.,  (1910)  180  Fed. 
442. 

It  is  enough  that  a  patent  so  fully  de- 
scribes a  process  or  a  product  that  one  reason- 
ably skilled  in  the  art  may  practice  the 
process  or  manufacture  the  product,  and  that 
others  may  know  with  reasonable  certainty 
whether  or  not  they  are  infringing  it.  Stand- 
ard Paint  Co.  v.  Bird,  (1910)  175  Fed.  346, 
affirmed  (C.  C.  A.)   182  Fed.  1023. 

Description  of  design.  —  A  design  patent 
like  a  mechanical  patent  must  describe  the 
article  in  such  full,  clear,  concise,  and  exact 
terras  as  to  enable  persons  skilled  in  the  art 
to  make  and  use  the  invention.  James  K. 
Tompkins  Co.  t*.  New  York  Woven  Wire  Mat- 
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kes8  Co.,  (C.  C.  A.  1907)   159  Fed.  133,  re- 
versing  154  Fed.  669. 

Statement  of  causes  producing  result. — 
When  a  patent  contains  a  sufficient  disclosure 
of  the  claimed  invention,  it  will  not  be  in- 
validated either  by  the  failure  of  the  patentee 
to  state  the  causes  which  produce  the  result, 
or  by  a  mistaken  statement -thereof .  Hemo- 
lin  Co.  V,  Harway  Dyewood,  etc.,  Mfg.  Co., 
(C.  C.  A.  1905)  138  Fed.  54,  affirming  (1904) 
131  Fed.  483. 

It  is  immaterial  whether  or  not  the  means 
for  accomplishing  a  result  covered  by  a  patent 
are  illustrated  therein,  if  they  are  sufficiently 
described  in  the  specification.  Hillard  r. 
Fisher  Book  Typewriter  Co.,  (1907)  151  Fed. 
34. 

Ingredients  of  chemical  compositions.  —  A 
patent  for  a  chemical  composition  must  not 
only  give  the  names  of  the  ingredients  used  in 
making  the  composition,  but  also  the  propor- 
tion of  each,  so  that  the  invention  may  be 
practiced  by  those  skilled  in  the  art  witnout 
further  experimentation.  Panzl  v.  Battle  Is- 
land Paper,  etc.,  Co.,  (C.  C.  A.  1906)  138 
Fed.  48,  modifi/ing  (1904)  132  Fed.  607. 

Means  or  mechanism  to  accomplish  particu- 
lar results.  —  A  patent  fov  a  prescribed 
means  or  mechanism  to  accomplish  a  desired 
end  must  be  limited  to  the  particular  means 
described  in  the  specification,  or  their  clear 
mechanical  equivalents,  and  does  not  cover 
any  other  mechanical  ^structure  which  is  sub- 
stantially different  in  its  construction  or  in 
its  operation.  Union  Match  dk).  v.  Diamond 
Match  Co.,  (C.  C.  A.  1908)   162  Fed.  148. 

Drawings.  —  The  drawing  filed  with  an  ap- 
plication for  a  patent  as  required  by  law, 
with  the  specifications,  constitutes  a  part  of 
the  patent  when  issued.   Phillips  v.  Sensenich, 

(1908)  31  App.  Cas.   (D.  C.)   159. 

Rights  of  public.  —  On  expiration  of  a  pat- 
ent, the  right  to  manufacture  the  patented 
article  passes  to  the  public,  the  same  as  if 
no  patent  had  been  obtained.  Westcott  Chuck 
Co.  V.  Oneida  Nat.  Chuck  Co.,  (1910)  199 
N.  Y.  247,  92  N.  E.  639,  reversing  jitdgment 

(1909)  133    App.   Div.    937,    118   N.   Y.    S. 
1149. 

Combination  including  separately  patented 
element.  —  On  the  expiration  of  a  patent  for 
a  combination,  the  use  of  such  combination 
becomes  free  to  the  public,  notwithstanding 
the  fact  that  it  contains  as  one  of  its  ele- 
ments a  device  covered  by  another  patent  to 
the  same  patentee  which  has  not  expired. 
Thomson-Houston  Electric  Co.t?.  Illinois  Tele- 
phone Constr.  Co.,  (1906)   143  Fed.  534. 

Estoppel  to  deny  validity  of  patent  and 
claim  trademark  in  name.  —  The  owner  of  a 
patent  who  has  had  the  benefit  of  its  protec- 
tion, and  manufactured  thereunder  during  its 
full  life,  cannot  thereafter  assert  its  invalid- 
ity in  support  of  his  claim  to  a  trademark  in 
the  name  by  which  he  designated  the  patented 
article  and  by  which  it  became  generally 
known.  Rice-Stix  Dry  Goods  Co.  t?.  J.  A. 
Scriven  Co.,  (C.  C.  A.  1908)   166  Fed.  639. 

Construction  of  patent. —  In  the  construc- 
tion of  a  generic  process  patent,  every  phe- 
nomenon observed  during  operation  and  every 
minute   detail   described   in   illustrating  th^ 


process  in  the  specification  is  not  to  be  read 
into  the  claims  as  a  limitation,  to  avoid  a 
charge  of  infringement.  Electric  Snielting, 
etc.,  Co.  f7.  Pittsburg  Reduction  Co.,  (1903) 
125  Fed.  926,  60  C.  C.  A.  636,  modifying 
(1901)  111  Fed.  742. 

Undoubtedly  a  patent  must  be  taken  with 
all  its  limitations,  and  resort  may  be  had  to 
its  course  through  the  Patent  Office  to  deter- 
mine them;  neither  can  rejected  features  be 
reasserted,  nor  a  broad  construction  be  in- 
sisted on,  where  a  narrow  one  has  been  ac- 
cepted by  amendment  to  meet  the  objections 
of  the  examiner.  But,  subject  to  this,  the 
patentee  is  entitled  to  have  his  patent  taken 
as  it  reads,  with  due  regard  to  the  inventive 
idea  embodied  in  it,  without  having  it  treated 
in  such  a  way  as  virtually  to  destroy  it.  Eck 
V,  Kutz,  (1904)  132  Fed.  758. 

The  claims  of  a  patent  are  to  be  fairly 
construed  in  the  light  of  the  specification  and 
drawings,  so  as  to  cover,  if  possible,  the  in- 
vention, and  thus  save  it,  especially  if  it  be  a  % 
meritorious  one.  Mossberg  v.  Nutter,  (1906) 
135  Fed.  95,  68  C.  C.  A.  257,  affirming  (1904> 
128  Fed.  55. 

The  rules  for  the  interpretation  of  con- 
tracts govern  the  construction  of  a  patent. 
O.  H.  Jewell  Filter  Co.  v.  Jackson,  (G.  C.  A. 
1905)    140  Fed.  340. 

While  it  is  settled  law  that  a  patentee  who 
has  acquiesced  in  the  rejection  of  a  broad 
claim  by  substituting  a  narrower  one  cannot 
insist  on  a  construction  of  the  latter  to  cover 
that  which  was  rejected,  yet  such  rule  does 
not  debar  him  from  a  liberal  construction  of 
the  claim  as  granted,  nor  from  the  benefit  of 
the  doctrine  of  equivalents.  Heywood  Bros., 
etc.,  Co.  V.  Syracuse  Rapid  Transit  R.  Co., 
(1907)   152  Fed.  453. 

A  patent  for  a  four-part  structure  operating 
in  a  certain  way  cannot  be  construed  to  cover 
a  three-part  structure,  in  which  one  of  said 
three  parts  is  a  combination  of  two  of  the 
parts  of  the  patented  structure,  where  an  en- 
tirely different  mode  of  operation  is  required, 
and  where,  when  it  is  attempted  to  operate 
the  patented  device  in  the  same  way,  it  is 
wholly  inoperative.  Ajax  Forge  Co.  t?.  x^or- 
den  Frog,  etc.,  Works,   (1907)   156  Fed.  591. 

The  claims  of  a  patent  which  are  not  am- 
biguous are  to  be  interpreted  according  to 
the  meaning  of  their  own  terms,  and  are  not 
controlled  or  limited  by  any  argument  or 
representation  made  by  the  patentee's  attor- 
ney before  the  Patent  Office  as  to  the  scope  of 
the  invention  or  the  features  in  which  it  differs 
from  the  prior  art,  where  no  amendment  of 
the  claims  was  required  or  made.  FuUerton 
Walnut  Growers'  Assoc,  v.  Anderson-Bam- 
grover  Mfg.  Co.,  (C.  C.  A.  1908)  166  Fed. 
443. 

A  patent  is  a  contract,  and  the  rules  for 
the  construction  of  contracts  generally  con- 
trol in  its  interpretation ;  and  when  its  terms 
are  plain,  and  the  intention  of  the  parties 
clearly  manifest  therefrom,  they  must  pre- 
vail; but  if  its  expressions  are  ambiguous,  or 
its  validity  or  any  claim  is  doubtful,  that 
construction  will  be  given  which  will  sustain 
rather  than  destroy  the  patent.  Denning 
Wire.  etc..  Co.  v.  American  Steel,  etc.,  Co., 
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(C.  C.  A.  1009)  160  Fed.  703,  affirming  ( 1908) 
160  Fed.  108. 

VVhiJe  the  courts  lean  toward  reading  into 
the  claimB  of  a  patent  such  limitations  as 
will  save  the  real  invention  as  disclosed  by 
the  Bpeciflcation  and  the  prior  art,  where 
claims  employ  broad  and  nebulous  terms  for 
the  apparent  purpose  of  enabling  the  pat- 
entee to  monopolize  an  important  industry, 
the  claims  will  not  be  narrowed  beyond  the 
boundaries  clearly  warranted  by  the  specifica- 
tion. Beckwith  v.  Malleable  Iron  Range  Co., 
(1010)   174  Fed.  1001. 

Nonnaer  as  affecting  constniction.  —  While 
the  validity  of  a  patent  is  not  affected  by  its 
nonuser,  such  fact  may  have  a  bearing  on  its 
construction  in  requiring  its  limitation  to  the 
device  plainly  shown  and  distinctly  described. 
Kestner  Evaporator  Co.  v,  American  Evapo- 
rator Co.,  (1910)  182  Fed.  844. 

Novelty  and  utility  as  affecting  construc- 
tion. —  Whether  an  invention  be  a  pioneer,  or, 
being  of  small  importance,  is  ranked  at  the 
foot  of  the  line,  the  rule  is  that  it  shall  be 
judged  on  its  own  merits;  that  is  to  say,  ac- 
cording to  the  advance  it  has  made  in  novelty 
and  utility  beyond  the  former  art.  Vrooman 
V.  PenhoUow,  (C.  C.  A.  1010)  170  Fed.  206. 

Matter  omitted  from  one  claim  and  included 
in  anotiier.  —  Where  an  applicant  for  a  pat- 
ent in  one  claim  makes  no  mention  of  an  ele- 
ment, and  in  another  includes  it,  the  presump- 
tion is  that  he  omitted  it  from  the  first  on 
purpose.  Duncan  v.  Cincinnati  Butchers' 
Supply  Co.,  (C.  C.  A.  1000)  171  Fed.  666. 

Construction  to  avoid  interference.  —  Where 
a  patentee  limited  his  claims  by  the  use  of  the 
word  '*  corrugated  "  to  describe  the  form  of  a 
part,  he  cannot  be  heard  to  say  that  it  should 
be  given  a  broader  construction  as  ''polyg- 
onal" or  "  noncircular,"  when  there  was 
pending  in  the  Patent  Office  at  the  same  time 
another  application  with  which  he  would 
have  been  thrown  into  interference  if  he  had 
used  the  broader  term.  Ajax  Forge  Co.  v. 
Morden  Frog,  etc..  Works,    (1007)    166  Fed. 

604. 

Patent  not  esctended  beyond  its  terms.— 
A  patent  cannot  be  given  a  construction 
broader  than  its  terms,  in  order  to  cover 
something  which  might  have  been  claimed, 
but  was  not.  Universal  Brush  Qo.  v,  Sonn, 
(C.  C.  A.  1007)  154  Fed.  665,  reversing 
(1006)  146  Fed.  617. 

Reference  to  prior  art.  —  The  claims  of  a 
patent  finally  allowed  and  accepted  by  the 
patentee  must  be  read  in  connection  with  the 
claims  set  forth  in  the  original  application 
and  with  the  prior  art,  and  cannot  be  con- 
strued to  cover  what  was  rejected  or  disclosed 
by  prior  devices.  Victor  Talking  Mach.  Co. 
V.  American  Graphophone  Co.,  (1006)  146 
Fed.  180. 

A  patent  must  be  read  and  construed  with 
reference  to  the  prior  art  and  cannot  be  so 
construed  as  to  cover  what  was  disclosed  by 
the  prior  art.  Williams  Patent  Crusher,  etc., 
Co.  r.  Pennsylvania  Crusher  Co.,  (1010)  176 
Fed.  676. 

Where  the  language  employed  in  a  patent 
is  indefinite  or  ambiguous  it  should  be  read  in 
the  light  of  the  reader's  knowledge  of  the 


prior  art.  Malignani  v.  Jasper  Marsh  Consol. 
Electric  Lamp  Co.,  (1010)  180  Fed.  442. 

Error  in  reference  to  prior  art.  —  If  a  pat- 
entee in  his  specification  describes  in  appro- 
priate language  a  real  invention  and  properly 
sets  forth  his  claim  to  that  invention,  he  is 
not  to  be  deprived  of  it  merely  because  he  has 
inadvertently  erred  in  his  reference  to  the 
prior  art  Babcock,  etc.,  Co.  r.  North  Ameri- 
can Dredging  Co.,  (1007)   151  Fed.  265. 

Reference  to  drawings.  —  The  drawings  ac- 
companying the  specification  of  a  patent  and 
referred  to  in  the  descriptive  parts  thereof 
will  be  examined  to  ascertain  the  true  mean- 
ing of  the  terms  used  in  describing  the  in- 
vention. Steiner,  etc.,  Hardware  Co.  v.  Tabor 
Sash  Co.,  (1010)   178  Fed.  831. 

Reference  to  specifications.  —  Where  terms 
which  are  not  technical  terms  of  the  art  are 
used  in  the  claims  of  a  patent  to  differentiate 
between  different  tubes  in  the  patented  struc- 
ture, the  specification  may  be  referred  to  for 
the  purpose  of  ascertaining  their  meaning  as 
so  used.  Fowler,  etc.,  MJ^.  Co.  v.  National 
Radiator  Co.,  (C.  C.  A.  1000)  172  Fed.  661. 

Reference  to  rejected  claims.  —  A  patent 
must  be  read  and  construed  with  reference  to 
the  claims  rejected  and  cannot  be  so  construed 
as  to  cover  what  was  rejected  by  the  Patent 
Office.  Williams  Patent  Crusher,  etc.,  Co.  v. 
Pennsylvania  Crusher  Co.,  (1010)  176  Fed. 
676. 

Particular  words  construed.  —  The  term 
"Chamotte,"  as  used  in  the  arts,  has  a 
broader  meaning  technically  than  ordinary 
fire  brick  crushed  or  fire  clay,  and  means, 
when  used  to  describe  an  element  in  a  pat- 
ented combination,  a  clay  which  has  been 
burned  to  an  extent  which  deprives  it  of 
further  shrinkage  on  being  again  subjected  to 
heat.  Panzl  v.  Battle  Island  Paper,  etc.,  Co., 
(1004)  132  Fed.  607. 

The  word  "  simultaneously,"  used  in  a  pat- 
ent to  describe  the  operation  of  the  parts  of  a 
machine  which  in  fact  operate  progressively 
to  complete  the  article  produced,  must  be  con- 
strued to  mean  that  the  parts  operate  unit- 
edly, harmoniously,  and  in  concord,  and  not 
at  the  same  instant  of  time.  E.  J.  Manville 
Mach.  Co.  17.  Excelsior  Needle  Co.,  (C.  C.  A. 
1000)  167  Fed.  638,  affirming  (1008)  162  Fed. 
486. 

The  word  "convex,"  used  in  the  claims  of 
a  patent  as  applied  to  a  surface,  is  to  be  given 
its  generally  accepted  meaning,  as  indicating 
a  surface  of  a  more  or  less  spherical  form 
rather  than  cylindrical.  Beckwith  v.  Malle- 
able Iron  Range  Co.,  (1010)  174  Fed.  1001. 

The  term  "  bell,"  used  in  a  patent  for  a 
graphophone,  means  the  amplifying  horn  used 
in  sound-reproducing  machinery.  Victor  Talk- 
ing Mach.  Co.  V.  Duplex  Phonograph  dk).,  (C. 
C.  A.  1010)   182  Fed.  822. 

Liberal  construction.  —  A  strict  construc- 
tion of  the  claims  of  a  patent  should  not  be 
resorted  to,  if  the  result  would  be  a  limitation 
on  the  actual  invention,  unless  it  is  required 
by  the  language  of  the  claim.  Wagner  Type- 
writer Co.  V.  Wyckoff,  (C.  C.  A.  1007)  161 
Fed.  586,  modifying  (1005)   138  Fed.  108. 

A  patent  for  a  process  of  making  mica  in- 
sulating sheets  by  combining  *'  laminated  ele- 
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mentary  scales  "  of  mica  should  not  be  con- 
strued to  require  that  the  scales  must  be  split 
down  to  the  last  possibility  of  splitting,  but 
only  so  far  as  is  commercially  practicable, 
especially  where  it  is  plain,  from  the  descrip- 
tion of  the  process  in  the  specification,  that 
such  was  the  inventor's  meaning.  Mica  Insu- 
lator Co.  V,  Commercial  Mica  Co.,  <C.  G.  A. 
1908)  166  Fed.  440,  reversing  (1907)  167 
Fed.  90. 

A  statement  in  a  patent  for  a  process  for 
bleaching  nuts  that  acid  is  added  to  the  solu- 
tion "  coincidentally "  with  the  dipping  of 
tlie  nuts  therein  should  be  given  a  reasonable 
construction,  and  does  not  require  that  the 
acid  should  be  added  at  the  very  instant  of 
the  dipping,  but  a  successive  dipping  of  dif- 
ferent crates  of  nuts  after  the  acid  has  been 
added  and  so  long  as  it  remains  effective  for 
the  purpose  used  is  fairly  within  the  patented 
process.  Fullerton  Walnut  Growers'  Assoc. 
V.  Anderson-Barngrover  Mfg.  Co.,   (C.  C.  A. 

1908)  166  Fed.  443. 

Courts  will  go  far  to  save  a  patent  for  a 
meritorious  invention,  but  they  cannot  recon- 
struct claims  and  disregard  their  very  terms, 
and  add  or  substitute  material  words  not 
found  therein,  but  necessary  if  the  true  in- 
vention is  to  be  covered.  Sharp  v,  Bellinger, 
(1909)   168  Fed.  295. 

Patents  granted  under  the  laws  of  the 
United  States  pursuant  to  Const.,  art.  1,  sec. 
8,  are  grants  made  in  consideration  of  dis- 
coveries which  "promote  the  progress  of 
science  and  useful  arts,"  and  are  to  be  con- 
strued liberally  so  as  to  effect  their  real  in- 
tent. Bossert  Electric  Constr.  Co.  v.  Pratt 
Chuck  Co.,  (C.  C.  A.  1910)   179  Fed.  385. 

The  construction  placed  on  the  patent  stat- 
utes by  the  courts  is  favorable  toward  in- 
ventors having  meritorious  inventions,  and 
they  do  not  put  on  them  harsh  or  technical 
interpretations,  and  are  inclined  to  resolve 
all  doubts  as  to  whether  more  than  one  in- 
vention is  embraced  in  one  patent  in  favor  of 
the  patentee.  In  re  Briede,  (1906)  27  App. 
Cas.  (D.  C.)  298. 

Such  narrow  limitations  should  not  be  im- 
posed on  the  patent  as  will  enable  subsequent 
inventors  to  use  the  invention  with  impunity 
by  appropriating  the  essential  element  of  the 
device,  i.  e,,  the  indispensable,  functioning 
feature  of  it.  Soci6t4  Anonyme  des  Anciens 
Etablissements  Cail  t*.  U.  S.,  (1907)  43  Ct. 
CI.  26. 

Strict  constmction.  —  While  the  fact  that 
a  patented  device  has  never  gone  into  use  does 
not  defeat  the  patent,  it  warrants  an  infer- 
ence against  utility,  the  converse  of  that 
which  arises  from  successful  commercial  use, 
and  may  justify  a  narrow  construction  of  the 
patent.  National  Malleable  Castings  Co.  v. 
Buckeye  Malleable  Iron,  etc.,  Co.,   (C.  C.  A. 

1909)  171  Fed.  847. 

While  the  fact  that  the  device  of  a  patent 
has  never  been  put  in  use  does  not  affect  the 
validity  of  the  patent,  it  is  ground  for  giving 
it  strict  construction.  Westmghouse  Electric, 
etc.,  Co.  V.  Toledo,  etc.,  R.  CJo.,  (C.  C.  A. 
1909)  172  Fed.  371. 

Strict  construction  as  to  mere  improve- 
ments. —  If  validity  is  given  to  a  patent  only 


by  an  improvement  of  a  narrow  character, 
just  sufficient  to  cross  the  line  which  divides 
mechanical  improvement  from  patentable  in- 
vention, the  inventor  will  be  protected  only 
as  to  such  improvement  as  is  specifically  de- 
scribed, and  is  but  little  aided  by  the  doctrine 
of  "equivalents,"  which  term  has  a  variable 
meaning  and  is  measured  by  the  character  of 
the  invention.  Rich  v,  Baldwin,  (1904)  133 
Fed.  920,  66  C.  C.  A.  464. 

A  patent  for  mere  improvement  on  prior 
devices  must  be  limited  to  the  precise  devices 
and  combinations  shown  and  claimed.  Gum- 
ming V.  Baker,  (C.  C.  A.  1906)  144  Fed. 
396. 

When  the  invention  of  a  patent  is  not  a 
pioneer  invention,  the  inventor  is  held  to  a 
rigid  construction  of  his  claims,  and  is  not  en- 
tiUed  to  any  considerable  range  of  equiva- 
lents; and  when,  in  a  patent  for  a  mere  im- 
provement, which  in  view  of  the  prior  art  is 
extremely  narrow,  he  has  limited  his  claims 
by  specific  words  to  a  specific  form  of  device 
or  element,  he  is  bound  thereby.  Sharp  t^. 
Bellinger,  (1909)   168  Fed.  295. 

The  Schmertz  reissue  patent,  No.  12,443 
(original  No.  791,216),  for  an  apparatus  and 
process  for  manufacturing  wire  glass,  is  for 
an  improvement  on  the  so-called  "  European  " 
or  two-sheet  method  of  making  wire  glass, 
and  consists  in  the  simultaneity  of  laying 
the  wire  and  rolling  the  first  sheet  and  the 
close  and  progressive  following  of  the  second 
roll  casting  the  second  sheet  on  top  thereof. 
This  quickening  of  the  whole  operation  pro- 
duces a  better  welding  of  the  two  sheets  and 
an  improved  result,  but  the  claims,  being  for 
an  improvement  only  in.  the  respect  stated, 
must  be  limited  to  the  simultaneity  of  the 
particular  method  and  the  particular  me- 
chanical means  for  practicing  it  described  in 
the  specifications,  and  cannot  be  broadened  to 
include  other  methods  or  means  for  accom- 
plishing the  same  result.  As  so  construed  and 
limited,  held  not  infringed.  Highland  Glass 
Co.  f.  Schmertz  Wire  Glass  Co.,  (C.  C.  A. 
1910)   178  Fed.  944. 

Construction  in  connection  with  other  pat- 
ents or  applications.  —  A  second  patent  ap- 
plied for  by  and  granted  to  a  patentee  for  a 
device  for  the  same  purpose,  but  different  in 
form  from  one  shown  in  an  earlier  patent, 
may  be  taken  into  consideration  in  constru- 
ing the  earlier  patent,  as  affording  a  pre- 
sumption that  it  did  not  broadly  cover  other 
forms  than  the  one  described.  D'Arcy  o. 
Staples,  etc.,  Co.,  (C.  G.  A.  1908)  161  Fed. 
733. 

An  invention  covered  by  a  patent  is  not 
necessarily  to  be  cut  down  by  the  fact  that, 
while  the  application  for  it  was  pending  in 
the  Patent  Office,  other  applications  were 
brought  forward  from  time  to  time  by  th'i 
same  inventor,  representing  different  develop- 
ments of  the  same  idea;  all  being  allowed  and 
issued  the  same  day.  Manhattan  Gen.  Constr. 
Co.  V.  Helios-Upton  Co.,  (1906)  136  Fed.  785. 

Improrement  on  prior  device  of  same  in* 
yentor.  —  A  patent  expressly  for  an  improve- 
ment on  the  device  of  a  prior  patent  to  the 
name  inventor  should  be  read  in  connection 
with  the  first,  and  will  not  be  declared  void 
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because,  standing  alone,  it  does  not  describe 
an  operative  apparatus.  Los  Alamitos  Sugar 
Co. !?.  Carroll,  (C.  C.  A.  1909)  173  Fed.  280. 

Imrention  not  put  to  practical  use.  —  The 
rule  applied  that  in  a  suit  for  infringement 
of  a  patent  for  an  alleged  invention  of  which 
no  practical  use  has  ever  been  made,  the  pat- 
ent is  not  entitled  to  the  same  breadth  of 
construction  which  might  be  warranted  by 
its  proved  usefulness.  Boston  Woven  Hose, 
etc.,  Co.  t?.  Pennsylvania  Rubber  Co.,  (C.  C. 
A.  1908)  164  Fed.  557,  affirming  (1907)  156 
Fed.  787. 

Pioneer  patent.  —  A  patent  for  improve- 
ments in  transmitting  electrical  impulses  and 
signals,  and  in  apparatus  therefor,  while  for 
a  combination  of  elements,  all  of  which  were 
taken  from  the  prior  art,  discloses  the  first 
practical  wireless  telegraphic  system,  and 
shows  invention  of  a  primary  character,  which 
entitles  it  to  a  broad  construction  and  liberal 
range  of  equivalents.  Marconi  Wireless  Tel. 
Co.  V.  De  Forest  Wireless  Tel.  Co.,  (1905) 
138  Fed.  657. 

The  liberal  construction  allowed  to  pioneer 
inventions  cannot  be  invoked  in  favor  of  a 
patentee  whose  claim  was  limited  to  save  it 
from  anticipation  by  previous  patents,  so  as 
to  broaden  the  claim  and  practically  make  it 
cover  what  was  rejected  by  the  Patent  Office. 
Cotto-Waxo  Chemical  Co.  v.  Perolin  Co., 
(C.  C.  A.  1911)   185  Fed.  267. 

Pioneer  patent  defined.  —  A  pioneer  patent 
is  one  covering  a  fimction  never  before  per- 
formed, a  wholly  novel  device,  or  one  of  such 
novelty  and  importance  as  to  make  a  distinct 
step  in  the  progress  of  the  art  as  distin- 
guished from  a  mere  improvement  or  perfec- 
tion of  what  had  gone  before.  Autopiano  Co. 
V.  Amphion  Piano  Player  Co.,  (C.  C.  A.  1911) 
186  Fed.  159. 

Application  of  doctrine  of  equiyalents. — 
The  claims  of  a  patent  of  a  pioneer  invention 
are  entitled  to  some  liberality  in  the  applica- 
tion of  the  doctrine  of  equivalents.  Ajneri- 
can  Pneumatic  Service  Co.  v.  Snyder,  (C.  C. 
A.  1910)  180  Fed.  712,  reijeraing  (1909)  174 
Fed.  152. 

Construction  claimed  by  patentee.  —  Where 
claims  of  a  patent  were  construed  to  include 
by  implication  an  element  not  expressly 
claimed  therein,  but  which  was  described  and 
shown  in  the  specification  and  drawings,  and, 
as  so  construed,  held  anticipated,  and,  to 
avoid  the  effect  of  such  decisions,  the  patentee 
applied  for  and  was  granted  a  reissue  on  a 
new  specification,  which  expressly  disclaimed 
such  element,  it  should  not  be  read  into  the 
claims  of  the  new  patent,  although  they  are 
in  terms  substantially  like  those  of  the  old. 
but  the  courts  should,  if  possible,  adopt  the 
construction  placed  on  them  by  the  patentee 
and  the  Patent  Office  giving  effect  to  the  dis- 
claimer. Thomson-Houston  Electric  Co.  v. 
Black  River  Traction  Co.,  (1905)  135  Fed. 
769,  68  C.  C.  A.  461,  reversing  (1903)  124 
Fed.  495. 

Constmction  to  sustain  grant.  —  If  the 
wording  of  a  claim  of  a  patent  is  fairly 
capable  of  two  constructions,  one  of  which 
will  sustain  the  claim  and  the  other  defeat  it, 
that  which  will  preserve  the  invention  should 


be  Adopted.  Universal  Adding  Mach.  Co.  i;. 
Comptograph  Co.,  (C.  C.  A.  1906)  146  Fed. 
981,  reversing  142  Fed.  539. 

Under  the  rule  that  the  language  of  a  patent 
should  be  so  construed  as  to  save  rather  than 
destroy  it,  a  claim  in  a  patent  of  "  rotatably 
mounted  bars  .  .  .  substantially  as  de- 
scribed" as  an  element  of  a  combination  is 
not  void  because  the  specification  and  draw- 
ings show  a  rotatable  and  a  fixed  bar,  there 
being  no  doubt  as  to  the  thing  intended. 
Maunula  v,  Sunell,  (1907)  155  Fed.  535. 

Where  the  validity  of  a  patent  is  in  doubt 
because  the  claims  are  ambiguous,  that  con- 
struction is  to  be  preferred  which  sustains 
the  patent  rather  than  that  which  would  ren- 
der it  invalid.  Electric  Candy  Mach.  Co.  v. 
Morris,  (1905)  156  Fed.  972.    . 

A  patent  is  a  contract,  and  the  rules  for 
the  construction  of  contracts  generally  con- 
trol in  its  interpretation,  and  when  its  terms 
are  plain,  and  the  intention  of  the  parties 
clearly  manifest  therefrom,  they  must  pre- 
vail, but  if  its  expressions  are  ambiguous,  or 
its  validity  or  any  claim  is  doubtful,  that 
construction  will  be  given  which  will  sustain 
rather  than  destroy  the  patent.  American 
Steel,  etc.,  Co.  t?.  Denning  Wire,  etc.,  C!o., 
(1908)  160  Fed.  108. 

When  two  constructions  of  a  patent  are  per- 
missible, the  court  will  adopt  that  which  will 
give  to  an  inventor  the  protection  to  which, 
under  the  law,  he  is  entitled.  Malign^i  v, 
Jasper  Marsh  Consol.  Electric  Lamp  Co., 
(1910)   180  Fed.  442. 

The  presumption  is  that  an  inventor  in- 
tends to  protect  his  invention  broadly,  and 
consequently  the  scope  of  a  claim  should  not 
be  restricted  beyond  the  ordinary  meaning  of 
the  words,  save  for  the  purpose  of  saving  it; 
and  in  reading  the  claim  for  the  purpose  of 
construing  it,  heed  must  not  only  be  paid  to 
the  specification  proper  and  to  the  drawings, 
but  also  to  the  other  claims  of  the  patent. 
Andrews  v.  Nilson,  (1906)  27  App.  Cas.  (D. 
C.)  451. 

Effect  of  foreign  patent.  —  The  claim  that 
a  British  patent  covering  an  invention  also 
patented  in  the  United  States  was  taJcen  out 
by  an  fntermeddler,  and  was  unauthorized, 
and  therefore  that  its  expiration  did  not 
affect  the  term  of  the  American  patent,  can- 
not be  sustained,  where  the  American  pat- 
entees authorized  the  taking  out  of  a  patent 
in  England,  and  under  the  other  circum- 
stances named  in  the  opinion,  did  not  repudi- 
ate the  one  in  fact  obtained  until  after  its 
expiration.  United  Shoe  Machinery  Co.  v, 
Duplessis  Shoe  Machinery  Co.,  (C.  C.  A. 
1907)  155  Fed.  842,  afflrming  (1906)  148 
Fed.  31. 

The  amendment  of  section  4887,  by  Act 
March  3,  1897,  did  not  affect  patents  pre- 
viously issued,  either  as  to  their  validity  or 
length  of  term,  and  such  a  patent  covering 
an  invention  previously  patented  in  a  foreign 
country  remained,  as  to  length  of  term,  gov- 
erned by  the  original  section,  and  not  by  sec- 
tion 4884.  Sawyer  Spindle  Co.  v.  Carpenter. 
(C.  C.  A.  1906)  143  Fed.  976,  afprming 
(1904)   133  Fed.  238. 
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Directory  provision.  —  The  proyiBion  as  to 
dating  patents  is  directory  merely,  sinoe  the 
same  section  allows  the  applicant  six  months 
after  notice  in  which  to  pay  the  final  fee; 
and  where,  hy  reason  of  the  accumulation  of 
work  in  the  office,  the  patent  cannot  be  pre- 
pared and  signed  after  such  payment  within 
the  six  months,  and  it  is  therefore  reallowed 
and  issued  on  the  later  date,  it  will  not  be 
held  void  for  that  reason,  at  least  at  the  in* 
stance  of  a  private  party  in  a  collateral  pro- 
ceeding. Western  Electric  Co.  v.  North  Elec- 
tric Co.,  (1905)   136  Fed.  79,  67  C.  C.  A.  563. 

Priority  of  patents  dated  on  same  day. — 
Where  two  patents  are  issued  on  the  same 


day  by  the  Patent  Office,  and  there  is  no 
othev  evidence  of  seniority  between  than  than 
such  as  appears  from  their  several  numbers, 
the  earlier  in  number  must  be  regarded  the 
senior  and  the  earlier  in  publication.  Crown 
Cork,  etc.,  Co.  t?.  Standard  Stopper  Co., 
(1906)   136  Fed.  841,  69  C.  C.  A.  619. 

Acquiescence  in  delays  of  Patent  Office.— 
That  an  applicant  for  a  patent  acquiesces  in 
delay  in  the  Patent  Office  is  immaterial  to 
the  courts,  and  does  not  affect  his  rights  un- 
der his  patent,  so  long  as  the  statute  law  is 
not  violated.  Electric  Vehicle  Co.  v,  Duerr, 
(1909)  172  Fed.  923,  reversed  on  another 
ground  (C.  C.  A.  1911)  184  Fed.  893. 


Vol.  V,  p.  421,  sec.  4886. 

Constitutionality  of  statute.  —  This  section 
is  not  unconstitutional  because  it  provides 
that  inventions  or  discoveries  may  be  either 
arts,  machines,  manufactures,  or  compositions 
of  matter,  and  that  presumptively  no  two  of 
these  subjects  are  one  invention.  Inventions 
have  been  thus  distinguished  continuously 
since  1793,  and  the  Supreme  Court  of  the 
United  States  has  frequently  recognized  the 
validity  of  this  division.  In  re  Frasch, 
(1906)   27  App.  Cas.  (D.  C.)  26. 

State  legislation  as  affecting  patent  rights. 
—  A  state  statute  cannot  interfere  with  the 
monopoly  granted  to  a  patentee  and  his  as- 
signees under  the  federal  laws.  Rubber  Tire 
Wheel  Co.  t?.  Milwaukee  Rubber  Works  Co., 
(C.  C.  A.  1907)  164  Fed.  368,  reversing 
(1906)   142  Fed.  631. 

NOTES  TO  R.  S.  SEC.  4886. 

I.  Who  Mat  Obtain  Patents,  1662. 
II.  What  May  Be  Patented,  1666. 
ni.  Invention,  1668. 
IV.  Uthjtt,    1670. 

V.  NOVELTT  AND  ANTICIPATION,    1670. 

VI.  Prior  Use  or  Saia,  1683. 
VII.  Abandonment,  1686. 
Vin.  Division  of  Inventions,  1689. 

I.  Who  Mat  Obtain  Patents. 

Rifl^t  to  patent  in  general.  —  Courts  gen- 
erally have  extended  to  inventors  the  protec- 
tion of  the  patent  laws  when  the  real  inven- 
tion is  susceptible  of  ascertainment  and  the 
inventor  has  contributed  a  new  and  useful 
invention  to  the  art.  Soci4t6  Anonyme  DeS 
Anciens  Etablissements  Cail  v.  U.  S.,  (1907) 
43  Ct.  CI.  25. 

Where  the  record  date  of  the  application 
for  a  patent  of  one  of  the  parties  to  an  inter- 
ference, and  consequently  his  reduction  to 
practice,  preceded  his  rival's  reduction  to 
practice,  the  latter  can  only  prevail,  if  he 
succeeds  at  all,  by  showing  conception  of  the 
invention  prior  to  the  conception  of  his  ad- 
versary. Cobb  V.  Goebel,  (1904)  23  App. 
Cas.  (D.  C.)  76. 


Where  one  of  the  parties  to  an  interference 
is  shown  to  have  been  the  first  to  conceive 
and  the  first  to  reduce  to  practice  the  inven- 
tion of  some  of  the  counts,  and,  though  first 
to  conceive  and  last  ta  reduce  to  practice  the 
invention  of  the  remaining  counts,  was  dili- 
gent in  reducing  that  invention  to  practice,  he 
is  entitled  to  an  award  of  priority  of  inven- 
tion as  to  all  of  the  counts.  Hillard  t?.  Brooks, 
(1904)  23  App.  Cas.  (D.  C.)  526. 

Reducing  mventions  to  practice.  —  The  gen- 
eral rule  is  that  he  who  first  reduces  an  in- 
vention to  practice  is  ordinarily  held  to  be 
the  inventor  as  against  another  who  claims 
to  have  previously  conceived  the  idea  which 
led  to  the  invention,  but  made  no  practical 
application  of  it.  Killeen  v,  Buffalo  Furnace 
Co.,  (1905)  140  Fed.  33;  Eastern  Paper  Bag 
Co.  V.  Ck)ntinental  Paper  Bag  Co.,  (1905)  142 
Fed.  479;  Laas  v.  Scott,  (1908)  161  Fed.  122; 
Hallwood  r.  Lalor,  (1903)  21  App.  Cas.  (D. 
C.)  61. 

The  inventor  who  first  reduces  to  practice 
is  prior  in  right,  unless  the  inventor  who  is 
the  first  to  conceive  was  using  reasonable  dili- 
gence at  the  time  of  the  second  conception  and 
the  first  reduction  to  practice.  IParkes  v, 
Lewis,  (1906)  28  App.  Cas.  (D.  C.)  1. 

Where  neither  party  shows  actual  reduction 
to  practice,  the  senior  party,  being  first  to 
conceive,  is  entitled  to  an  award  of  priority 
of  invention.  Furman  v.  Dean,  (1904)  24 
App.  Cas.   (D.  C.)  277. 

Reduction  to  practice  by  third  person. — 
The  reduction  to  practice  of  an  invention  by 
an  original  inventor  cannot  be  taken  as  a  re- 
duction to  practice  by  another  merely  because 
the  ownership  of  the  claims  of  both  may 
afterwards  become  vested  in  the  same  person 
or  persons.  It  is  not  enough  to  entitle  an 
applicant  to  a  patent  that  some  one  else,  not 
his  agent,  has  shown  the  practicability  of  the 
invention  by  reducing  it  to  practice.  Robin- 
son V.  McCormick,  (1907)  29  App.  Cas.  (D. 
C.)  98. 

Delay  in  reducing  invention  to  practice.'— 
A  delay  of  three  years  in  reduction  to  practice 
is  fatal  to  an  award  of  due  diligence,  where 
the  applicant  does  not  explain  the  delay,  and 
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has  during  that  period  taken  out  several  pat- 
ents relating  to  the  same  art.  Parkes  v, 
LewiB,  (1006)  28  App.  Cas.  (D.  C.)  1. 

Ditmantlinx  experimental  machine  as  nega- 
tiving reduction  to  practice.  —  The  disman- 
tling of  an  experimental  machine  by  a  large 
and  prosperous  company  has  more  weight  as 
showing  the  lack  of  success  of  the  trial  than 
it  would  have  if  done  by  a  poor  inventor 
whose  necessities  compel  him  to  utilize  the 
parts  for  other  purposes.  Robinson  17.  Thresh- 
er, (1006)  28  App.  Cas.  (D.  C.)  22. 

Allowable  application  as  reduction  to  prac- 
tice.—  The  filing  of  an  allowable  application 
for  a  patent  is  equivalent  to  a  reduction  to 
practice.  Harris  t*.  Stem,  (1003)  22  App. 
Cas.  (D.  C.)  164;  Davis  v.  Garrett,  (1006) 
28  App.  Cas.  (D.  C.)  0. 

Although  actual  reduction  to  practice  is 
preferable  to  constructive  reduction  to  prac- 
tice, as  more  to  the  interest  of  the  public,  and 
a  reasonable  indulgence  ought  to  be  extended 
to  one  attempting  in  good  faith  to  actually 
reduce  to  practice,  yet,  when  the  construction 
of  an  experimental  device  involves  so  great 
cost  and  risk  that  an  inventor,  although  pos- 
sessed of  sufficient  means,  may  well  hesitate 
to  undertake  the  same  entirely  at  his  own  ex- 
pense, due  diligence  requires  that  he  should 
then  attempt  to  secure  his  rights  and  promote 
the  public  interests  by  filing  an  application 
for  patent.  Seeberger  v.  Dodge,  (1005)  24 
App.  Cas.  (D.  C.)  476. 

Keduction  to  practice  restricted  to  date  of 
application.  —  Where  a  party  to  an  Interfer- 
ence who  conceived  the  invention  of  the  issue 
seme  time  prior  to  the  filing  of  his  applica- 
tion did  not  reduce  the  invention  to  practice, 
he  is  restricted  to  his  filing  date  for  the  con- 
stiuctive  reduction  to  practice.  Geltz  v. 
Crozier,  (1000)  32  App.  Cas.  (D.  C.)  324. 

A  party  to  an  interference  is  not  entitled  to 
the  date  of  an  earlier  application  as  a  con- 
structive reduction  to  practice,  although  such 
earlier  application,  as  originally  filed,  dis- 
closed the  invention  of  the  issue,  where  it  was 
amended  on  objection  by  the  primary  exam- 
iner and  without  appeal  so  as  to  eliminate  all 
claims  for  such  invention,  and  then  allowed, 
and  went  to  patent  four  years  before  the  sec- 
ond application  was  filed.  Wainwright  v, 
Parker,  (1000)   32  App.  Cas.   (D.  C.)   431. 

Theory  of  constructive  reduction  to  prac- 
tice. —  The  theory  underlying  the  doctrine  of 
constructive  reduction  to  practice  is  that  the 
filing  of  a  proper  application  constitutes  a 
sufficient  disclosure  to  enable  one  skilled  in 
the  art  to  practice  the  invention.  National 
Metallurgic  Co.  i?.  Whitman,  (1010)  35  App. 
Cas.  (D.  C.)  420. 

Delay  in  making  invention  public.  —  WHiile 
an  inventor  is  under  no  obligation  to  give  the 
public  the  benefit  of  his  discovery,  by  failing 
to  do  so  he  nms  the  risk  that  some  other  in- 
ventor may  do  so,  and  thus  in  the  eyes  of  the 
l8w  become  the  prior  inventor,  and  as  such 
entitled  to  a  patent.  Howard  v,  Bowes,  (1008) 
31  App.  Cas.  (D.  C.)  610. 

Denumttration  of  commercial  success.  —  In 
redueing  an  invention  to  practice,  it  is  not 
necessary  to  prolong  the  test  until  its  com- 
mercial value  has  been  established,  but,  if  it 
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accomplishes  the  end  desired,  it  is  a  per- 
fected invention,  although  it  may  prove  of 
little  or  no  commercial  value.  Laas  v,  Scott, 
(1008)   161  Fed.  122. 

Diligence  in  reducing  invention  to  practice. 
—  If  the  first  inventor  of  a  device  exerciser 
reasonable  diligence  in  reducing  it  to  prac- 
tice, he  does  not  lose  his  right  to  a  patent  be- 
cause a  second  and  independent  inventor  of 
the  skme  device  may  have  first  put  it  into 
actual  use.  New  England  Motor  Co.  v.  B.  F. 
Sturtevant  Co.,  (1005)  140  Fed.  866;  Con- 
tinental Rubber  Works  v.  Single  Tube  Auto- 
mobile, etc..  Tire  Co.,  (C.  C.  A.  1010)  178 
Fed.  452,  affirming  (1000)  174  Fed.  50; 
O'Connell  v.  Schmidt,  (1006)  27  App.  Cas. 
(D.  C.)  77;  Turnbull  r.  Curtis,  (1006)  27 
App.  Cas.  (D.  C.)  567. 

An  inventor  who  is  the  first  to  conceive 
and  disclose  is  under  no  obligation  of  dili- 
gence in  making  application  until  just  prior 
to  the  date  when  his  rival  enters  the  field. 
O'Connell  v.  Schmidt,  (1006)  27  App.  Cas. 
(D.  C.)  77. 

No  invariable  rule  of  diligence  in  the  re- 
duction to  practice  of  an  invention  can  be 
prescribed  for  the  government  of  all  cases, 
and  whether  it  has  been  exercised  in  a  par- 
ticular case  must  depend  on  its  special  cir- 
cumstances. Hammond  v.  Basch,  (1005)  24 
App.  Cas.  (D.  C.)  460. 

The  party  to  an  interference  involving  the 
invention  of  a  snap  hook  of  simple  construc- 
tion who  was  the  first  to  conceive,  and  who 
did  not  know,  when  he  filed  his  application, 
that  the  other  party  had  entered  the  field,  is 
not  lacking  in  diligence,  where  he  made  a 
model  demonstrating  the  utility  of  the  inven- 
tion, immediately  had  castings  made  for  pat- 
terns, and  five  months  afterwards  made  his 
first  shipment,  which  four  months  afterwards 
was  followed  by  the  filing  of  his  application, 
and  where  part  of  the  time  following  the 
making  of  the  castings  he  was  awav  frnm 
home,  and  at  other  times  only  delayed  the 
exploitation  of  the  invention  because  of  press 
of  other  work,  and  there  is  nothing  to  show 
any  want  of  good  faith  on  his  part.  Schar- 
tow  V.  Schleicher,  (1010)  35  App.  Cas.  <D. 
C.)   347. 

What  constitutes  lack  of  due  diligence.— 
An  inventor  who  was  the  first  to  conceive, 
but  who,  without  adequate  reason,  delayed  for 
a  year  to  reduce  to  practice,  and  to  file  his 
application,  which  was  not  filed  until  six 
months  after  the  issue  of  a  patent  to  his 
rival,  cannot  be  said  to  have  exercised  due 
diligence,  and  will  not  be  awarded  priority. 
Anderson  v.  Wells,  (1006)  27  App.  Cas.  (D. 
C.)   115. 

In  an  interference  proceeding  involving 
improvements  in  electrical  motors,  where  the 
senior  parties  conceived  in  March,  1001,  and 
constructively  reduced  to  practice  by  filing 
their  application  April  30,  1001,  the  junior 
party,  who  claimed  to  have  made  a  sketch 
and  disclosure  of  the  invention  in  July,  1800, 
and  a  device  embodying  the  invention  in 
August,  1800,  but  did  nothing  further  until 
he  filed  his  application,  about  a  year  and 
nine  months  afterwards,  failed  to  show  con- 
ception prior  to  the  date  of  his  application; 
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but  even  if  it  did  so  show,  he  was  not  dili- 
gent in  reducing  to  practice  before  the  arrival 
of  his  opponent  on  the  field  of  invention. 
Harris  v.  Stern,  (1903)  22  App.  Gas.  (D. 
C.)  164. 

Failure  for  three  years  after  oonoeption,  by 
the  junior  party  to  an  interference,  to  reduce 
to  practice  the  invention  —  a  very  simple  de- 
vice, namely,  a  clamp  for  holding  glass  plates 
—  during  which  time  the  senior  party  entered 
the  field  and  reduced  to  practice,  is  not  ex- 
cised by  want  of  time  and  money,  where  it 
appears  that  during  such  period  the  junior 
party  abandoned  his  calling  as  a  salesman  of 
plate  glass  and  engaged  in  another  and  differ- 
ent business,  to  start  which  he  borrowed 
$3,000.  Felnberg  v.  Cowan,  (1907)  29  App. 
Cas.  (D.  C.)  80. 

W.  conceived  an  invention  of  an  improve- 
ment in  a  machine,  and  made  a  drawing  there- 
of which  he  exhibited  to  another  in  January, 
1896.  In  January,  1897,  he  completed  work- 
ing drawings  from  which  a  machine  was  fin- 
ished in  the  following  April.  In  1898  he  filed 
an  application  on  which  a  patent  was  granted 
in  1899.  In  the  meantime,  in  December,  1896, 
T.,  an  independent  inventor,  filed  an  applica- 
tion for  a  patent  for  the  same  machine,  on 
which  a  patent  was  granted  in  1904.  It  was 
held  that  W.  did  not  use  such  reasonable  dili- 
gence in  perfecting  and  adapting  his  invention 
as  to  entitle  him  to  carry  the  date  of  inven- 
tion back  to  the  time  of  its  conception  and  dis- 
closure, nor  back  of  the  date  when  he  reduced 
it  to  practice  by  completing  his  machine; 
that  the  date  of  T.'s  invention  was  the  time 
of  his  application,  and  he  was  therefore  the 
first  and  original  inventor  in  the  sense  of  the 
patent  law,  and  his  patent  was  valid.  Auto- 
matic Weighing  Mach.  Co.  v.  Pneumatic  Scale 
Corp.,  (C.  C.  A.  1909)  166  Fed.  288,  reversing 
(1908)  158  Fed.  416. 

Lack  of  diligence  is  shown  by  a  party  to 
an  interference  where  he  took  no  steps  to  file 
his  application  for  more  than  two  years  after 
a  test  which  he  claims  was  an  actual  re- 
duction to  practice,  did  not  file  his  applica- 
tion until  nine  months  thereafter,  and  then 
only  after  he  had  heard  of  a  patent  granted 
his  adversary.  Lewis  v.  Cronemeyer,  (1907) 
29  App.  Cas.  (D.  C.)  174. 

Rules  for  determining  priority.  —  When  two 
patents  for  the  same  invention  have  been 
issued  to  independent  inventors,  the  dates  of 
their  respective  inventions  are  determined  by 
(1)  the  dates  of  the  patents;  (2)  the  dates 
of  the  application,  provided  the  application 
sufficiently  describes  the  invention;  (3)  the 
dates  of  actual  reduction  to  practice;  (4)  the 
dates  of  conception,  with  this  qualification: 
That  if  either  patentee  seeks  to  carry  the  date 
of  his  invention  back  to  the  date  of  his  con- 
ception, he  must  show  reasonable  diligence  in 
adapting  and  perfecting  his  invention,  either 
by  actual  reduction  to  practice  or  by  filing 
his  application.  Automatic  Weighing  Mach. 
Co.  V,  Pneumatic  Scale  Corp.,  (C.  C.  A.  1909) 
166  Fed.  288,  reversing  (1908)   158  Fed.  415. 

Delay  by  both  parties.  —  The  fact  that  a 
patentee,  after  perfecting  his  invention,  de- 
layed for  six  years  before  applying  for  a 
patent  therefor,   does   not  estop   him  from 


claiming  priority  for  such  patent  over  one 
subsequently  issued  to  another,  who  had  in 
the  meantime  conceived  the  same  invention, 
but  who  took  no  steps  to  obtain  a  patent 
until  after  the  first  patentee  had  filed  his  ap- 
plication and  had  introduced  his  invention 
into  public  use.  Kellogg  Switchboard,  etc., 
Co.  17.  International  Telephone  Mfg.  Co., 
(1907)  158  Fed.  104. 

Delay  caused  by  fraud  of  rivaL— Where  the 
junior  party  in  interference  proves  that  he 
was  the  first  to  conceive  the  invention;  that 
he  disclosed  it  to  others,  who  fully  under- 
stood it  and  could  have  reduced  it  to  practice 
from  his  explanation;  that  he  made  accurate 
drawings;  that  this  knowledge  was  imparted 
to  the  senior  party's  brother-in-law,  who  got 
possession  of  the  drawings;  and  that  his  de- 
lay in  applying  for  a  patent  was  caused  by 
the  fraud  of  the  senior  party,  the  tatter's 
brother-in-law,  and  others  —  such  junior 
party  is  .entitled  to  priority.  Shuman  P. 
Beall,  (1906)  27  App.  Cas.  (D.  C.)  324, 
329. 

Making  and  eidiibiting  models.  —  The  fact 
that  an  inventor,  who  is  the  first  to  conceive, 
has  made  models,  which,  if  tested,  would  con- 
stitute a  reduction  to  practice,  and  has  shown 
these  models  to  those  skilled  in  the  art,  thus 
fully  disclosing  the  invention  and  .  its  prac- 
ticability, should  have  considerable  weight  in 
determining  the  question  of  diligence  in  mak- 
ing application.  O'Connell  v.  Schmidt,  ( 1906) 
27  App.  Cas.  (D.  C.)  77. 

Excuses  for  delay  generally.  —  Where  the 
excuse  given  for  the  delay  in  filing  an  appli- 
cation for  a  patent  was  the  impossibility  of 
reaching  an  agreement  with  employers  con- 
cerning the  invention,  it  was  held  that  the  ex- 
cuse was  insufficient.  Paul  t*.  Hess,  (1905) 
24  App.  Cas.   (D.  C.)  462. 

A  delay  by  an  inventor  in  reducing  his  in- 
vention to  practice  and  applying  for  a  patent 
is  not  to  be  excused  because  of  his  supposition 
that  prior  patents  in  which  he  had  an  inter- 
est were  sufficiently  broad  to  include  the  in- 
vention. Seeberger  v.  Dodge,  (1905)  24  App. 
Cas.  (D.  C.)  476. 

Delay  to  procure  capital  to  manufacture 
device.  —  One  having  the  first  complete  con- 
ception of  an  invention  cannot  hold  the  field 
against  all  comers  by  diligent  efforts  merely 
to  organize  and  procure  sufficient  capital  to 
engage  in  the  manufacture  of  his  device  or 
mechanism  for  commercial  purposes.  This  is 
a  different  thing  from  diligence  in  actual  re- 
duction to  practice.  Seeberger  v.  Dodge, 
(1905)  24  App.  Cas.  (D.  C.)  476. 

Inability  to  construct  device.  — That  no 
one  could  be  found  who  was  qualified  to  con- 
struct the  device  and  willing  to  do  the  actual 
work  is  no  excuse  for  inactivity  for  over 
eighteen  months  to  reduce  to  practice,  during 
which  time  a  rival  inventor  conceived  the 
invention  and  constructively  reduced  to  prac- 
tice, where  it  appears  that  the  first  inventor 
could  have  constructively  reduced  to  practice 
by  filing  his  application,  especially  where  it 
appears  that  he  filed  several  applications  in 
the  Patent  Office  for  improvements  in  the  arl 
during  that  time.  Nor  is  the  fact  that  the 
inventor  was  a  very  busy  man  in  other  direo* 
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tion8  an  excuse.  Robinson  r.  Copeland,  (1904) 
24  App.  Cas.  (D.  C.)  68. 

Priority  in  filing,  application.  —  \Vhe're»  in 
an  interference  case,  it  appears  that  neither 
party  actually  reduced  to  practice,  but  all 
that  each  did  was  to  conceive  the  invention 
and  to  file  an  application,  it  was  held  that 
while  weeks  and  months,  and  perhaps  even 
years,  might  not  count  for  much  in  the  race 
of  diligence  between  rival  inventors  when  the 
time  is  to  be  applied  to  the  actual  reduction 
to  practice  of  complicated  inventions,  the 
operativeness  of  which  is  required  to  be  proved 
by  laborious  experiment,  yet  an  unexplained 
delay  of  two  months  and  a  half  in  filing  his 
application  by  the  party  first  conceiving  war- 
ranted the  granting  of  the  patent  to  his  more 
diligent  opponent.  Ritter  r.  Krakau,  (1904) 
24  App.  Cas.  (D.  C.)  271. 

Pnor  grant  of  patent  to  rival  inventor.— 
In  an  interference  case,  an  application  to 
countervail  a  patent  already  granted  must  be 
shown  to  have  been  made  within  a  reasonable 
time  from  the  date  of  reduction  to  practice, 
or  from  conception  of  the  invention,  with  the 
exercise  of  reasonable  diligence  to  reduce  to 
practice,  or  otherwise  the  claim  to  the  inven- 
tion, as  opposed  to  that  covered  by  the  patent, 
will  be  rejected.  Dashiell  v.  Tasker,  (1903) 
21  App.  Cas.  (D.  C.)  64. 

A  party  to  an  interference  is  not  relieved 
of  the  obligation  to  'combat  the  effect  of  a 
patent  issued  to  his  adversary  by  the  fact 
that  he  had,  before  the  issue  of  such  patent, 
filed  an  application  for  a  patent  for  a  device 
of  the  same  general  character  as  that  involved 
in  the  interference,  where  such  application  did 
not  disclose  the  issue  of  the  interference. 
Norden  t;.  Spaulding,  (1904)  24  App.  Cas. 
(D.  C.)  286. 

An  applicant  in  interference,  who  files  his 
application  after  the  granting  of  the  patent, 
has  the  burden  of  proving  his  prior  right  be- 
yond a  reasonable  doubt;  and  this  burden  is 
not  discharged  by  merely  raising  a  doubt  as 
to  which  party  had  the  first  conception  of  the 
invention.  French  9.  Halcomb,  (1905)  26 
App.  Cas.  (D.  C.)  307. 

The  burden  of  proof  imposed  on  a  junior 
applicant  in  interference  proceedings  is  not 
increased  by  the  granting  of  a  patent  to  his 
opponents  while  his  application  is  pending. 
Laas  V.  Scott,  (1905)  26  App.  Cas.  (D.  C.) 
354. 

Knowledge  of  inventor.  —  Where  a  patent 
discloses  means  by  which  a  novel  and  success- 
ful result  is  secured,  it  is  immaterial  whether 
the  patentee  understands  or  correctly  states 
the  theory  or  philosophical  principles  of  the 
mechanism  which  produces  the  new  result. 
Van  Epps  r.  United  Box  Board,  etc.,  Co., 
(C.  C.  A.  1906)  143  Fed.  860,  reversing 
(1906)   137  Fed.  418. 

A  combination  patent  which  has  proved  a 
great*  success  may  not  be  held  devoid  of  inven- 
tion because  the  inventor  did  not  know  all 
the  forces  which  he  had  brought  into  opera- 
tion. Diamond  Rubber  Co.  v.  Consolidated 
Rubber  Tire  Co.,  (1911)  220  U.  S.  428,  31  S. 
Ct.  444,  66  U.  S.  (L.  ed.)  527,  affirming 
(1908)   162  Fed.  892,  89  C.  C.  A.  582. 

Where  one  of  the  parties  to  an  interference 


disclosed  his  conception  of  a  device  to  the 
other,  and  employed  him  to  construct  one,  the 
relation  of  employer  and  employee  existed, 
and  any  improvement  on  the  general  idea 
made  by  the  employee,  especially  where  it  did 
not  involve  invention,  belongs  to  the  employer. 
Gallagher  t\  Hastings,  (1903)  21  App;  Cas. 
(D.  C.)  88. 

Conception  of  employer  carried  out  by  em- 
^oyees.  —  The  discoverer  of  a  new  principle 
does  not  lose  his  right  to  a  patent  because  he 
employs  another  to  put  it  in  working  shape, 
and  such  other  suggests  minor  features  or  im- 
provements. Eastern  Dynamite  Co.  v.  Key- 
stone Powder  Mfg.  Co.,  (1908)  164  Fed.  47. 

The  right  of  one  who  conceives  an  invention 
to  patent  the  same  as  the  sole  inventor  is  not 
lost  because  he  lacks  the  mechanical  skill  to 
embody  his  invention  in  a  machine,  and  em- 
ploys another  to  construct  such  machine. 
United  Shirt,  etc.,  Co.  v.  Seattle,  (1907)  149 
Fed.  736,  79  C.  C.  A.  442,  affirming  (1905) 
138  Fed.  136. 

To  claim  the  benefit  of  his  employee's  skill 
and  achievement,  it  is  not  sufficient  that  an 
employer  had  in  mind  the  desired  result,  and 
employed  another  to  devise  means  for  its 
accomplishment,  but  he  must  show  that  he 
had  an  idea  of  the  means  to  accomplish  the 
particular  result,  which  he  communicated  to 
the  employee  in  such  detail  as  to  enable  the 
latter  to  embody  the  same  in  some  practical 
form.  Robinson  v,  Mc(Ik)rm]ck,  (1907)  29 
App.  Cas.  (D.  C.)  98;  Smith  v,  Phelps, 
(1910)  35  App.  Cas.  (D.  C.)  358. 

While  an  inventor  who  employs  another  to 
embody  his  conception  in  practical  form  is 
entitled  to  any  improvement  thereon  due  to 
the  mechanical  skill  of  the  employee,  if,  in 
doing  the  work,  the  employee  goes  further 
than  mechanical  skill  enables  him  to  do,  and 
makes  an  actual  invention,  he  is  entitled  to 
the  benefit  dt  his  invention.  Robinson  v,  Mc- 
Cormick,  (1907)  29  App.  Cas.  (D.  C.)  98; 
McKeen  v.  Jcrdone,  (1909)  34  App.  Caa.  (D. 
C.)  163. 

Where  a  person  has  discovered  an  improved 
principle  in  a  machine,  manufacture,  or  com- 
position of  matter,  and  employs  other  per- 
sons to  assist  him  in  carrying  out  that  prin- 
ciple, and  they,  in  the  course  of  experiments 
arising  from  that  employment,  make  valuable 
discoveries  ancillary  to  the  plan  and  precon- 
ceived design  of  the  employer,  such  suggested 
improvements  are  in  general  to  be  regarded  as 
the  property  of  the  person  who  discovered  the 
original  improved  principle,  and  may  be  em- 
bodied in  his  patent  as  a  part  of  his  inven- 
tion. Orcutt  t;.  McDonald,  (1906)  27  App. 
Cas.  (D.  C.)  228. 

Hired  inventor.  —  In  the  absence  of  an  ex- 
press contract  or  agreement  therefor,  the  re- 
lation of  employer  and  employee,  under  what- 
ever circumstances,  at  least  short  of  a  specific 
employment  to  make  an  invention,  does  not 
vest  tiie  employer  with  the  entire  property 
right  in  an  invention  of  the  employee,  and  to 
tl^  patent  monopoly  thereof,  or  with  any- 
thing more  than  the  shop  right  or  an  irrevo- 
cable license  to  use  the  invention.  Pressed 
Steel  Car.  Co.  t?.  Hansen,  (C.  C.  A.  1905)  137 
Fed.  403,  affirming  (1904)  128  Fed.  444, 
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Defendant  company,  which  was  a  manu- 
facturer of  carbons,  employed  complainant  as 
a  mechanical  engineer  on  salary;  a  part  of 
his  duty  being  to  devote  his  time  and  skill 
to  the  improvement  and  cheapening  of  the 
processes  of  such  manufacture,  an  essential 
one  of  which  was  electroplating.  While  so 
employed,  complainant  invented  a  valuable 
process  for  electroplating,  and  a  machine  for 
carrying  out  the  same,  both  of  which  he  pat- 
ented. Under  his  directions  special  buildings 
were  made  at  defendant's  works  to  accommo- 
date seven  of  such  machines,  six  of  which  were 
built  and  installed  also  under  his  direction, 
and  a  seventh  was  installed  after  his  employ- 
ment ended.  It  was  held  that  while  defendant 
did  not  become  the  ow^ner  of  the  patent,  in  the 
absence  of  an  express  agreement  to  that  effect, 
it  had  an  implied  license  to  use  the  seven  ma- 
chines, and  any  replacement  of  them,  together 
with  the  patented  process,  in  the  manufacture 
of  carbons,  so  long  as  it  continued  in  the 
business.  Barber  t;.  National  Carbon  Co.,  (C. 
C.  A.  1904)   129  Fed.  370. 

Where  a  patent  was  applied  for  after  the 
termination  of  an  employment  under  a  con- 
tract providing  that  the  employee  would  exe- 
cute any  and  all  assignments  in  writing  which 
might  be  deemed  by  the  employer  proper  and 
necessary  to  transfer  and  vest  in  it  the  entire 
right,  title,  and  interest  to  all  inventions  and 
discoveries  made  by  the  employee  during  the 
term  of  his  employment,  the  patent  vested  in 
the  employee,  and  the  burden  was  on  the  em- 
ployer to  show  by  the  weight  of  proof  that 
the  invention  covered  thereby  was  made  by 
the  employee  during  his  employment.  Mis- 
sissippi Glass  Co.  V.  Franzen,  (1905)  138 
Fed.  924. 

Complainant  was  a  corporation  engaged  in 
the  manufacture  of  musical  instruments,  in- 
cluding organs,  and  defendant  was  its  super- 
intendent of  factories  and  had  made  certain 
inventions  relating  to  organs.  A  new  con- 
tract was  made  iStween  them  by  which,  in 
consideration  of  an  increased  salary  for  a 
term  of  five  years,  it  provided,  in  clause  2, 
that  a  one-half  interest  in  all  improvements 
or  inventions  made  by  defendant  during  the 
term  "  in  or  relative  to  organs,  both  keyed 
and  automatic,"  should  be  assigned  to  com- 
plainant, and  they  should  be  patented  at  com- 
plainant's cost.  By  clause  4  it  was  provided 
that  complainant  should  have  the  exclusive 
right  to  purchase  and  use  improvements  and 
inventions  made  by  defendant  during  the  term 
"  in  self -playing  pianos  or  self -playing  de- 
vices for  playing  pianos,"  on  such  terms  as 
should  be  agreed  upon.  Defendant  during  the 
term  made  and  patented  certain  inventions 
which  were  applicable  alike  to  organs  and 
self-playing  pianos.  It  was  held  that  such  in- 
ventions were  within  the  contract,  and  com- 
plainant was  entitled  to  an  assignment  of  a 
half  interest  therein,  or  a  perpetual  license 
to  use  the  same  without  further  payment, 
but  only  in  so  far  as  they  related  to  organs, 
as  expressed  in  the  second  clause  of  the  con- 
tract. Wright  V.  Vocalion  Organ  Co.,  (1906) 
148  Fed.  209,  79  C.  C.  A.  183,  reversing 
(1905)   137  Fed.  313. 

The  fact  that  a  patentee,  when  he  made  thi? 


invention  of  the  patent,  was  general  manaser 
and  a  director  of  a  corporation,  does  not  give 
the  corporation  any  right  or  interest  in  the 
patent,  in  the  absence  of  an  agreement  there- 
for. Johnson  Furnace,  etc.,  Co.  v.  Western 
Furnace  Co.,  (C.  C.  A.  1910)  178  Fed.  819. 

The  property  in  letters  patent,  issued  to  an 
employee,  on  an  invention,  belongs  to  the  em- 
ployee to  whom  the  patent  issued,  though  it 
was  the  employee's  duty  to  use  his  skill  and 
inventive  ability  to  further  the  interest  of  his 
employer  by  devising  improvements  generally 
in  the  applianoea  and  machinery  used  in  the 
employer's  business.  American  Circular  Loom 
Co.  17.  Wilson,  (1908)  198  Mass.  182,  84  N. 
E.  133. 

Where  the  inventor  of  a  machine,  after 
granting  an  exclusive  license  for  the  manu- 
facture and  sale  thereof,  was  employed  by  the 
licensee  to  invent  improvements,  such  im- 
provemejits  as  were  made  while  in  the  employ 
and  at  the  expense  of  the  licensee  were  the 
licensee's  property.  Meissner  v.  Standard  R. 
Equipment  Co.,  (1908)  211  Mo.  112,  109  8. 
W.  730. 

Joint  inyentions.  —  The  fact  that  one  of 
two  joint  patentees  of  a  combination  was  the 
first  to  perceive  the  crude  form  of  the  ele- 
ments and  the  possibility  of  their  adaptation 
and  composition  to  accomplish  a  useful  result 
is  not  sufficient  to  overcome  the  presumption 
of  joint  invention  arising  from  the  grantinff 
of  the  patent.  Vrooman  t?.  PenhoUow,  (C.  C. 
A.  1910)  179  Fed.  296. 

Separate  parts  by  different  inyentois. — 
The  fact  that  another  than  the  patentee  con- 
tributed to  the  mechanism  necessary  to  make 
the  invention  operative  does  not  affect  the 
validity  of  any  claims  of  the  patent  which  do 
not  cover  the  mechanism  so  supplied,  either 
as  a  whole  or  in  combination.  Eastern  Paper 
Bag  Co.  t*.  Continental  Paper  Bag  Co.,  (1905) 
142  Fed.  479. 

When  a  claim  covers  a  series  of  steps  or  a 
number  of  elements  in  a  combination,  the  in- 
vention may  well  be  joint,  though  some  of 
the  steps  or  some  of  the  elements  may  have 
come  as  the  thought  of  one.  Quinoey  Min. 
Co.  V.  Krause,  (C.  C.  A.  1907)  151  Fed.  1012. 

Distinct  improvements  by  different  invent- 
ors.—  Two  persons  cannot  obtain  a  valid 
joint  patent  for  different  improvements  on  the 
same  machine,  invented  by  each  separately, 
without  the  participation  and  knowledge  of 
the  other.  De  Laval  Separator  Co.  v,  Ver- 
mont Farm  Mach.  Co.,   (1903)   126  Fed.  536. 

Combinations,  etc.,  by  different  inrentorsw 
—  Where  an  art  is  crowded  so  that  no  pio- 
neer patent  exists,  and  many  inventors  con- 
struct machines,  combinations,  and  improve- 
ments therein,  each  inventor  is  entitled  to  his 
own  machine  and  improvements,  so  long  as  it 
differs  from  those  of  his  competitors.  Wayne 
Mfg.  O).  17.  Benbow-Brammer  Mfg.  Co.,  (C. 
C.  A.  1909)  168  Fed.  271,  afflrming  (1908) 
157  Fed.  559. 

II.  What  Mat  Be  PATEinxD. 

Modification  of  patented  device.  —  A  modifi- 
cation of  the  device  of  a  patent  to  adapt  it  t> 
difl'erent  situations   and  wider  use  may  be 
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made  the  subject  of  a  second  patent,  where  it 
involves  invention,  although  both  inventions 
may  have  been  made  at  the  same  time.  Thom- 
son-Houston Electric  Co.  v.  Ohio  Brass  Co., 
(1904)   130  Fed.  542. 

Necessity  of  complete  operative  structure. 
—  A  claim  of  a  patent  is  not  void  because  the 
element  therein  claimed  does  not  by  itself 
constitute  a  complete  operative  structure, 
where  those  familiar  with  the  art  would  un- 
derstand its  use,  and  especially  where  the 
claim  refers  to  the  specification,  which  in 
such  case  may  be  looked  to  for  the  purpose 
of  ascertaining  the  connection  in  which  the 
device  is  used,  and  the  other  parts  necessary 
to  complete  the  structure  and  render  it 
operative,  although  such  parts  cannot  be  im- 
ported into  the  claim.  Cauda  v.  Michigan 
Malleable  Iron  Co.,  (C.  C.  A.  1903)  124  Fed. 
486,  modifying  (1902)   123  Fed.  95. 

System  of  transacting  business.  —  A  sys- 
tem of  transacting  business,  disconnected 
from  the  means  for  carrying  out  the  system, 
is  not,  within  the  most  liberal  interpretation 
of  the  term,  an  "  art,"  and  unless  the  means 
used  are  novel  and  disclose  invention,  such 
system  is  not  patentable.  Hotel  Security 
Checking  Co.  v.  Lorraine  Co.,  (C.  C.  A.  1908) 
160  Fed.  467,  affirming  (1907)   155  Fed.  298. 

Art  —  form  of  contract.  —  A  form  of  pro- 
posed contract  to  be  entered  into  with  indi- 
viduals desiring  the  benefit  of' burial  insur- 
ance or  guaranty,  with  blanks  attached  and 
readily  separable  therefrom,  which,  in  addi- 
tion to  the  ordinary  draft  for  payment,  show 
the  several  certificates  required  in  order  to 
provide,  as  far  as  practicable,  against  the  per- 
petration of  frauds  on  the  insurer  or  guar- 
antor, is  not  patentable  as  an  art.  In  re 
Moeser,  (1906)  27  App.  Cas.  (D.  C.)  307. 

Process.  —  It  is  when  the  term  "  process  " 
is  used  to  represent  the  means  or  method  of 
producing  a  result  that  it  is  patentable,  and 
it  will  include  all  methods  or  means  not 
nature's  which  are  not  effected  by  mechanism 
or  mechanical  combinations.  Cameron  Septic 
Tank  Co.  v.  Saratoga  Springs,  (1907)  151 
Fed.  242. 

Where  a  metallurgical  process  consists,  not 
simply  in  making  use  of  certain  natural  proper- 
ties of  a  deoxidizing  agent  such  as  aluminum, 
but  in  making  use  of  them  at  a  certain  time, 
in  certain  quantities,  and  in  a  certain  way,  it 
cannot  be  objected,  to  a  patent  for  such 
process,  that  it  seeks  to  monopolize  properties 
which  are  inherent  and  well  known.  U.  S. 
Mitis  Co.  V,  Midvale  Steel  Co.,  (1904)  135 
Fed.  103. 

Process  or  means  of  manufacture.  —  The 
validity  of  a  patent  for  a  product  or  structure 
is  not  affected  by  the  process  or  means  by 
which  it  is  made  or  whether  it  is  made  by 
hand  or  by  machinery.  American  Steel,  etc., 
Co.  f.  Denning  Wire,  etc.,  Co.,  (C.  C.  A.  1909) 
169  Fed.  413,  affirming  (1908)   160  Fed.  125. 

Process  performed  by  machinery.  —  Where 
an  applicant  has  been  allowed  a  patent  for- 
an  apparatus  or  means  for  coaling  ships  at 
sea,  and  then  claims  a  patent  for  the  process 
of  effecting  the  same  purpose,  but  the  alleged 
process  cannot  be  conceived  as  independent 
of  such  apparatus,  and  calls  for  tlie  apparatus 
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as  the  only  means  for  cajrying  it  into  effect, 
and  the  process  cannot  be  described  without 
reference  to  the  apparatus,  the  alleged  process 
is  not  a  true  process,  but  is  merely  the  func- 
tion of  the  apparatus  previously  allowed  for 
patent,  is  sufficiently  covered  by  that  allow- 
ance, and  is  not  patentable.  In  re  Cunning- 
ham, (1902)  21  App.  Cas.  (D.  C.)  29. 

Tangible  product  of  process.  —  To  support 
a  process  or  method  patent  there  must  be  a 
tangible  product,  or  a  change  in  character 
or  quality  brought  about,  and  not  simply  a 
principle  or  result  underlying  or  involved  in 
certain  mechanical  or  electrical  means  or 
steps.  Manhattan  Gen.  Constr.  Co.  v,  Helios- 
Upton  Co.,  (1905)  135  Fed.  785,  disHnguishr 
ing  Telephone  Cases,  (1888)  126  U.  S.  1,  8 
S.  Ct.  778,  31  U.  S.  (L.  ed.)  863. 

Process  and  apparatus  as  single  inyention. 
—  A  process  and  an  apparatus,  while  pre- 
sumptively independent  inventions  when  con- 
sidered in  the  light  of  this  section,  may  be  so 
connected  in  their  design  and  operation  as  to 
constitute  unitary  invention.  In  re  Frasch, 
(1906)  27  App.  Cas.  (D.  C.)  25. 

Process  involving  mechanical  operations. — 
The  patentability  of  process  is  not  restricted 
to  those  involving  chemical  or  other  similar 
elemental  action,  but  an  invention  or  discov- 
ery of  a  process  or  method  involving  mechani- 
cal operations  and  producing  a  new  and 
useful  result  is  within  the  scope  of  this  sec- 
tion. Expanded  Metal  Co.  v,  Bradford, 
(1909)  214  U.  S.  366,  29  S.  Ct.  652,  63  U.  S. 
(L.  ed.)  103,  reversing  (1906)  146  Fed.  984, 
77  C.  C.  A.  230,  and  affirming  (C.  C.  A.  1908) 
164  Fed.  849. 

Undescribed  "  mechanism  *^  to  produce  speci- 
fied result.  —  Where  an  inventor  does  not  con- 
fine himself  to  any  particular  form  of  device, 
such  as  is  shown  in  the  specifications  and 
drawings,  but  claims  generally  "  mechanism  " 
(without  describing  it)  suitable  for  giving  a 
certain  simple  mechanical  movement,  it 
amounts  to  a  monopoly  of  every  means  for 
doing  so  which  is  not  patentable.  Diamond 
Match  Ck).  v.  Ruby  Match  Co.,  (1904)  127 
Fed.  341. 

Where  no  concrete  conception  can  be  worked 
out  of  a  claim  for  a  mechanical  patent,  noth- 
ing, indeed,  but  an  ill-defined  principle  of  con- 
struction, the  only  key  to  which  is  the  ab- 
stract result  to  be  attained,  it  cannot  be  sus- 
tained. Manhattan  Gren.  Constr.  Co.  v.  Helios- 
Upton  Co.,  (1905)  135  Fed.  785. 

Parts  of  machine  patented  as  a  whole. — 
If  the  structure  described  in  a  patent  be  a 
complete  and  an  operative  one,  composed  of 
several  coacting  parts,  and  it  is  described  and 
claimed  and  patented  as  a  whole,  especially 
when  each  part  is  separately  described  and 
claimed,  no  other  valid  patent  can  be  issued 
to  the  inventor  for  one  of  those  parts.  Thom- 
son-Houston Electric  Co.  r.  Black  River  Trac- 
tion Co.,  (1903)   124  Fed.  495. 

Device  not  complete  operative  stmcture. — 
A  claim  of  a  patent  is  not  void  because  the 
element  therein  claimed  does  not  by  itself 
constitute  a  complete  operative  structure, 
where  those  familiar  with  the  art  would  un- 
derstand its  use,  and  especially  where  the 
claim  refers  to  t|ie  specification,  which  in  such 
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oase  may  be  looked  to  for  the  purpose  of  as- 
certaining the  connection  in  which  the  device 
is  used,  and  the  other  parts  necessary  to  com- 
plete the  structure  and  render  it  operative, 
although  such  parts  cannot  be  imported  into 
the  claim.  Cauda  v.  Michigan  Malleable  Iron 
Co.,  (C.  C.  A.  1003)  124  Fed.  486,  modifying 
(1902)  123  Fed.  95. 

Manufactures  —  advertising  device.  -—  An 
advertising  device  made  of  cardboard  is  a 
manufacture,  and  patentable  as  such,  if  novel 
and  involving  invention.  Mitchell  v.  Interna- 
tional Tailoring  Co.,  (1909)   170  Fed.  91. 

Form  of  construction  of  room  in  house. — 
A  house,  or  a  room  in  a  house,  is  not  a 
"manufacture,"  and  therefore  a  particular 
form  of  construction  of  a  room,  or  portion  of 
a  room,  in  a  house,  is  not  patentable.  Ameri- 
can Disappearing  Bed  Co.  v,  Arnaelsteen,  (C. 
C.  A.  1910)  182  Fed.  324. 

Different  improvements  as  separate  inven- 
tions. —  When  the  advance  in  an  art  is  grad- 
ual, and  many  inventors  form  different  com- 
binations, or  make  different  improvements, 
materially  aiding  the  desired  result,  each  is 
entitled  to  his  own  improvement,  so  long  as  it 
differs  from  those  of  his  competitors  and  does 
not  include  theirs.  Mallon  v,  Gregg,  (1906) 
137  Fed.  68,  69  C.  C.  A.  48,  affirmmg  (1903) 
126  Fed.  377. 

Although  the  various  parts  of  a  railroad 
car,  such  as  the  roof,  the  doors,  the  floor,  the 
side  construction,  the  draft  rigging,  etc.,  are 
related  and  co-operative  to  a  certain  extent, 
they  are  susceptible  of  improvement  sepa- 
rately, and  such  improvements  in  these  parts 
may  constitute  independent  inventions  and  be 
patented  accordingly.  McKeen  v,  Jerdone, 
(1909)  34  App.  Cas.  (D.  C.)  163. 

Principle,  idea,  etc.  —  A  principle  is  not  pat- 
entable, and  while  there  may  be  a  valid  patent 
for  means  or  methods  of  putting  principles 
into  operation  so  as  to  produce  useful  results, 
there  cannot  be  for  nature's  means  and  meth- 
ods. Cameron  Septic  Tank  Co.  t\  Saratoga 
Springs,  (1907)  151  Fed.  242;  Expanded 
Metal  Co.  v.  Greneral  Fireproofing  Co.,  (1907) 
157  Fed.  564;  American  Steel,  etc.,  Co.  t*. 
Denning  Wire,  etc.,  Co.,  (1908)  160  Fed.  108; 
McKeen  v.  Jerdone,  (1909)  34  App.  Cas.  (D. 
C.)   163. 

A  mere  operative  idea  or  principle  cannot 
be  patented,  and  a  mechanical  device  designed 
to  accomplish  certain  practical  results  in  thn 
packing  of  explosive  gelatin  is  therefore  con- 
fined to  the  specific  means  employed  for  doing 
60.  Eastern  Dynamite  Co.  v.  Keystone  Pow- 
der Mfg.  Co.,  (1908)   164  Fed.  47. 

Patent  for  function,  etc.  —  The  mere  func- 
tion or  operation  of  a  machine  or  other  device, 
as  distinguished  from  the  machine  or  device 
itself,  is  not  patentable.  The  fact  that  the 
principle  of  a  machine  is  required  to  be  set 
out  in  the  application  does  not  make  it  the 
subject  of  a  patent.  Denning  Wire,  etc.,  Co. 
V,  American  Steel,  etc.,  Co.,  (C.  C.  A.  1909) 
169  Fed.  793,  affirming  (1908)  160  Fed.  108. 
See  also  In  re  White,  (1908)  31  App.  Cas. 
(D.  C.)  607. 

"Functions  of  a  machine"  defined.  —  The 
phrase  "  functions  of  a  machine,"  as  used  in 
the    patent    law,   defined    as   that   power   or 


property  of  the  machine  of  acting  in  the 
specific  manner  designed  or  intend^  by  its 
construction;  in  other  words,  that  which  the 
machine  is  designed  to  do,  as  distinguiahed 
from  the  machine  itself,  and  from  the  product 
of  its  action  on  something  external  to  itself. 
Denning  Wire,  etc,  Co.  v,  American  Steel, 
etc.,  Co.,  (C.  C.  A.  1909)  169  Fed.  793,  af- 
firming (1908)  160  Fed.  108. 

Means  of  producing  results  generally.  —  A 
patent  cannot  cover  generally  any  and  every 
means  or  method  for  producing  a  given  result. 
Denning  Wire,  etc.,  Co.  v,  American  Steel,  etc., 
Co.,  (C.  C.  A.  1909)  169  Fed.  793,  affirming 
(1908)  160  Fed.  108. 

Function  or  result  of  operation  of  machine. 
—  A  patent  cannot  properly  issue  for  a  re- 
sult sought  to  be  accomplished  by  the  in- 
ventor of  a  machine,  but  only  for  the  mechani- 
cal means  or  instrumentalities  by  which  that 
result  is  to  be  obtained.  In  re  Gardner, 
(1908)  32  App.  Cas.  (D.  C.)  249. 

Product  of  old  process.  —  If  a  process  is  old 
and  well  known,  the  product  of  such  process 
must  likewise  be  considered  as  old  in  a  pat- 
entable sense,  and  is  not  patentable  as  a  sepa- 
rate and  distinct  invention.  Victor  Talking 
Mach.  Co.  V.  American  Graphophone  Co., 
(1906)  145  Fed.  189. 

Movement  of  machine.  —  The  movement  of 
a  machine  irrespective  of  the  mechanism 
which  causes  it  is  not  patentable.  American 
Crayon  Co.  v.  Sexton,  (C.  C.  A.  1905)  139 
Fed.  564. 

New  function  for  old  machine.  —  Where  a 
party  obtains  a  patent  on  an  apparatus,  he  is 
entitled  to  all  the  analogous  uses  of  which  his 
apparatus  is  capable;  and  the  discovery  of  a 
new  and  analogous  function  for  an  old  ma- 
chine is  not  patentable.  In  re  McNeil,  (1906) 
28  App.  Cas.  (D.  C.)  461. 


III.  Invention. 

New  mechanical  forms.  —  Inventors  are  not 
held  to  new  mechanical  forms  or  physical 
principles,  but  only  to  the  new  adaptation 
and  application  of  those  which  are  already  at 
hand,  but  this  adaptation  is  not  shown  by 
evidence  that  with  the  new  light  possessed  old 
devices  might  possibly  be  made  over  to  do  the 
same  thing.  Eastern  Dynamite  Co.  v.  Key- 
stone Powder  Mfg.  Co.,  (1908)  164  Fed.  47. 

Product  as  affected  by  method  of  manufac- 
ture. —  The  validity  of  a  patent  for  a  product 
or  structure  is  not  affected  by  the  process  or 
means  by  which  it  is  made,  or  whether  it  is 
made  by  hand  or  by  machinery.  American 
Steel,  etc.,  Co.  v.  Denning  Wire,  etc.,  Co., 
(1908)   160  Fed.  125. 

Invention  in  the  sense  of  the  patent  law.  ^ 
Inventive  discovery,  under  the  patent  law, 
involves  the  intelligent  apprehension  of  rela- 
tions not  before  recognized  by  others,  although 
actually  existing,  followed  by  the  conception 
of  how  they  can  be  practically  utilized.  Eck 
V.  Kutz,  (1904)  132  Fed.  758. 

Necessity  of  invention.  —  While  it  is  the 
policy  of  the  patent  law  to  deal  liberally  with 
inventors,  the  courts  will  not  grant  a  monop- 
oly   unless   convinced   that   invention    is   in- 
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Yolvod.    In  re  Milans,  (1908)   31  App.  Gas. 
(D.  C.)  269. 

While  in  a  close  case  involving  the  question 
of  patentability  utility  may  be  given  some 
consideration,  the  real  question  is  whether 
there  is  such  originality  shown  as  to  call  for 
the  exercise  of  the  inventive  faculty.  In  re 
Sherman,  (1910)   35  App.  Gas.   (D.  G.)   100. 

Even  though  the  point  is  not  made  in  the 
proofs  that  Uie  device  does  not  disclose  pat- 
entable invention,  it  is  not  to  be  disregarded 
when  it  is  plain.  Wills  v.  Scranton  0)ld 
Storage  Ck).,  (1906)  147  Fed.  526,  affirmed 
(G.  G.  A.  1907)  153  Fed.  181. 

Utility  or  evidence  of  invention.  —  The  util- 
ity of  a  device  is  not  in  itself  evidence  of  pat- 
entable invention,  although  it  is  entitled  to 
weight  when  that  question  is  doubtful.  Union 
Biscuit  Go.  V.  Peters,  (1903)  125  Fed.  601,  60 
C.  G.  A.  337,  reversing  120  Fed.  679. 

The  utility  of  a  patented  device  is  not 
necessarily  a  proof  of  invention.  Wills  v. 
Scranton  Gold  Storage  Ck).,  (1906)  147  Fed. 
626,  afftrmed  (G.  G.  A.  1907)  153  Fed.  181. 

Correction  of  defects  or  rearrangement  of 
parts.  —  The  result  of  the  applicatidn  of  the 
common  skill  and  experience  of  a  mechanic, 
which  comes  from  the  habitual  and  intelligent 
practice  of  his  calling,  to  the  correction  of 
aome  slight  defect  in  a  machine  or  combina- 
tion, or  to  a  new  arrangement  or  grouping  of 
its  parts,  tending  to  make  it  more  effective 
for  the  accomplishment  of  the  object  for 
which  it  was  designed,  not  involving  a  sub- 
stantial discovery,  nor  constituting  an  addi- 
tion to  cur  knowledge  of  the  art,  is  not  with- 
in the  protection  of  the  patent  laws.  Sloan 
Hlter  Go.  f?.  PortUnd  Gold  Min.  Go.,  (G.  G. 
A.  1905)  139  Fed.  23. 

Beyond  ordinary  mechanical  skill'.  —  Where 
only  mechanical  skill  and  experience  are  re- 
quired to  devise  an  improvement  in  a  ma- 
chine, such  improvement  is  not  patentable. 
Gates  Iron  Works  v.  Overland  Grold  Min.  Go., 
(1906)  147  Fed.  700,  78  G.  G.  A.  88;  In  re 
Seabury,  (1904)  23  App.  Gas.  (D.  G.)  377. 

In  view  of  the  state  of  the  art  relating  to 
combined  funnels  and  valves,  and  in  view  of  a 
former  patent  which  shows  a  reversible  fun- 
nel in  combination  with  a  valve,  the  using  of 
the  neck  of  a  funnel  as  part  of  a  plug  valve 
to  be  opened  by  turning  the  funnel  involves 
nothing  more  than  the  work  of  a  skilled  me- 
chanic, and  does  not  amount  to  invention. 
In  re  Baker,  (1905)  26  App.  Gas.  (D.  G.) 
363. 

Glaims  for  a  photographic  film  roll  for  day- 
light loading  of  a  camera  are  void  for  lack 
of  patentable  invention  in  view  of  the  prior 
art  where  merely  ordinary  mechanical  skill  is 
employed  to  adopt  well-known  devices  and 
means  to  the  accomplishment  of  a  desired 
result,  which  had  before  been  accomplished  in 
substantially  the  same  manner,  by  substan- 
tially the  same  means,  though  not  in  precisely 
the  same  combination.  Eastman  Kodak  Go. 
r.  Anthony,  etc..  Go.,  (1905)   139  Fed.  36. 

Conception  without  mechanical  embodiment. 
—  A  conception  alone,  although  first  in  time, 
ia  not  patentable,  but  must  be  accompanied  by 
mechanical  embodiment,  which,  to  make  the 
invention  patentable,  must  itself  be  unantici- 


pated.    Voightmann  v,  Perkinson,   (G.  G.  A. 
1905)   138  Fed.  56,  affirming  (1904)   133  Fed. 
934. 
Conception  obtained  from  another  machine. 

—  A  patent  for  a  machine  is  not  invalid  be- 
cause of  the  fact  that  the  patentee  obtained 
the  general  conception  of  the  machine  from 
another,  but  without  disclosure  of  .any  means 
for  carrying  the  same  into  effect,  which  means 
the  patentee  himself  devised,  and  which  con- 
stituted the  only  invention  described  and 
claimed  in  the  patent.  Lincoln  Iron  Works 
V.  W.  H.  McWhirter  Go.,  (G.  G.  A.  1905)  142 
Fed.  967,  affirming  (1904)   131  Fed.  860. 

Here  improvement.  —  An  improvement,  to 
be  patentable,  must  be  shown  to  be  the  result 
of  an  act  of  invention,  aa  distinguished  from 
an  act  of  applied  skill,  by  those  familiar  with 
the  state  of  the  art.  In  re  Klemm,  (1903) 
21  App.  Gas.  (D.  G.)   186. 

An  improvement  of  guaranty  credit  books 
by  adding  to  the  arrangement  of  similar 
books    for    which   former   patents   had   been 

granted  other  columns  for  the  purpose  of 
eeping  an  account  of  items  not  provided  for 
in  such  previously  patented  forms,  does  not 
involve  invention.  In  re  Taylor,  (1908)  31 
App.  Gas.  (D.  G.)  529. 

Improvement  overcoming  previous  diffi- 
culties. —  Where  a  patent  has  been  granted  to 
an  inventor  for  an  improvement  on  a  familiar 
article  of  simple  mechanism,  and  such  im- 
provement, although  it  afterwards  seems 
simple  and  unimportant,  overcomes  difficul- 
ties and  objections,  however  slight,  that  have 
been  endured  by  the  public  for  a  long  time, 
and  that  others  have  made  numerous  efforts 
to  overcome,  without  complete  success,  while 
the  patented  article  has  gone  into  immediate 
use,  the  patent  will,  as  a  rule,  be  upheld  by 
the  courts  as  disclosing  invention.  Albright 
V.  Langfeld,  (1904)  131  Fed.  473. 
Superiority  or  excellence  of  workmanship. 

—  Granulated  coffee  is  not  patentable  as  an 
article  of  manufacture  merely  because  the 
process  used  may  produce  granules  which  are 
more  uniform  and  attractive  in  appearance 
that  those  otherwise  produced.  Baker  v.  F. 
A.  Duncombe  Mfg.  Go.,  (1906)  146  Fed.  744, 
77  G.  G.  A.  234. 

Economy  of  manufacture.  —  An  improve- 
ment in  a  mechanical  process  which  results  in 
increased  rapidity  of  manufacture,  and  conse- 
quent cheapening  in  cost  of  the  article,  does 
not  for  that  reason  alone  disclose  invention, 
where  the  steps  in  the  process  reniain  the 
same ;  the  only  difference  being  in  the  relative 
extent  to  which  certain  of  such  steps  are  car- 
ried. Kahn  t*.  SUrrells,  (1904)  131  Fed. 
464. 

Mere  mechanical  adjustment.  — ''  Means  for 
holding  in  and  out  of  operative  position"  a 
part  of  a  machine  are  so  common  in  the  arts 
that  there  can  be  no  invention  in  such  means, 
except  in  the  details  thereof,  unless  under 
exceptional  circumstances.  U.  S.  P^-Wood, 
etc.,  Go.  V.  B.  F.  Sturtevant  Go.,  (G.  G.  A. 
1903)    125  Fed.  378,  affirming  122  Fed.  470. 

New  application  of  prior  knowledge.  —  A 
patent  will  not  be  issued  for  an  improve- 
ment which  is  merely  a  new  application  of 
knowledge  already  possessed  by  those  skilled 
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in  the  art.     In  re  Slemm,   (1903)    21  App. 
Cm.  (D.  C.)  186. 

Application  of  device  to  different  phases  of 
art.  —  Photography  and  blue  printing  are 
simply  different  phases  of  the  art  of  light 
printing,  and  the  mere  transfer  of  a  device 
used  in  one  to  the  other  does  not  involve  pat- 
entable invention.  Elliott  t?.  Youngstowu 
Car  Mfg.  Co.,  (C.  C.  A.  1910)  181  Fed.  345, 
reversing  (1909)  173  Fed.  316. 

Particiilar  application  of  old  device  or  proc- 
ess.—  It  being  old  to  glaze  fixed  metal  sash 
with  wire  glass  and  to  use  fusible  links  in 
places  where  any  weight,  such  as  a  door,  a 
valve,  wires,  shutters,  or  any  other  thing  is 
to  be  kept  suspended,  until,  on  the  breaking 
out  of  a  fire,  the  same  is  closed  by  the  action 
of  heat,  there  was  no  invention  in  so  glazing 
a  pivoted  sash,  nor  in  using  a  fusible  link  to 
hold  in  an  open  position  an  automatically 
closing  sash,  more  especially  when  it  was  old 
to  hold  such  a  sash  open  by  means  of  a  cord 
described  in  the  patent  to  be  the  equivalent 
of  a  fusible  link.  Voightmann  v,  Weis,  etc.. 
Cornice  Co.,  (1904)  133  Fed.  298. 

It  being  old  to  vulcanise  a  rubber  sole  to 
the  outer  leather  sole  of  a  shoe,  and  old  to 
vucanize  a  rubber  sole  to  the  inner  sole,  there 
is  no  invention  in  vulcanizing  a  rubber  sole 
directly  to  the  inner  sole  of  a  particular  kind 
provided  with  a  welt.  In  re  Butterfield, 
(1904)  23  Api).  Cas.  (D.  C.)  84. 

Good  selection  from  known  materials. — 
The  mere  selection  of  one  substance  from 
among  a  number  as  the  active  agent  in  a 
chemical  process  may  involve  patentable  in- 
vention. Naylor  v.  Alsop  Process  Co.,  (C.  C. 
A.  1909)   168  Fed.  911. 

Material  for  particular  use  capable  of  other 
uses.  —  Where  a  patent  for  a  material  to  be 
used  for  a  stated  purpose  involved  invention, 
it  is  not  necessarily  rendered  invalid  by  the 
fact  that  the  patentee  also  suggests  its  use 
for  a  different  purpose,  for  which  alone  it 
would  not  be  patentable.  Forsyth  f?.  Garlock, 
(1906)   142  Fed.  461,  73  C.  C.  A.  677. 

New  metallurgical  process.  —  The  fact  that 
a  large  number  of  processes  for  the  separa- 
tion of  aluminum  from  its  ores  were  patented, 
in  all  of  which  external  heat  was  used  to  fuse 
the  ore,  and  maintain  it  in  a  fused  state, 
some  of  the  applications  having  been  made 
after  that  of  Bradley,  on  which  patent  No. 
468,148  was  issued,  for  a  process,  now  ex- 
clusively used,  in  which  both  fusion  and 
electrolysis  were  produced  by  the  same  electric 
current,  is  persuasive  evidence  that  it  in- 
volved invention.  Electric  Smelting,  etc.,  Co. 
V.  Pittsburg  Reduction  Co.,  (C.  C.  A.  1903) 
126  Fed.  926,  modifying  (1901)  111  Fed.  742. 

Degree  of  inventive  skill.  —  Where  a  patent 
discloses  invention  in  some  degree,  the  courts 
are  not  called  upon  to  measure  it  by  an  ex- 
acting standard.  Valvona  17.  IVAdamo, 
(1906)  136  Fed.  644. 

Simplicity  or  obviousness  of  device  or  proc- 
ess. —  The  patentability  of  a  process  is  to  be 
determined  by  its  effect.  However  simple,  it 
may  disclose  invention  if  it  produces  an  im- 
proved result.  U.  S.  Mitis  Co.  r.  Midvale 
Steel  Co.,  (1904)  135  Fed.  103;  Hancock  v. 
Boyd,    (1909)    170  Fed.  600;   Beryle  v.  San 


Fransiieo  Comioe  Co.,  (1910)  181  Fed.  602; 
Kellogg  Switchboard,  etc.,  Co.  v.  Dean  Elec- 
tric Co.,  (C.  C.  A.  1910)  182  Fed.  991,  afflrm^ 
ing  (1908)  168  Fe^.  549;  Doble  v,  Pelton 
Water  Wheel  Co.,  (1910)  186  Fed.  626. 

Claims  for  a  patent  for  a  device  for  regu- 
lating both  the  quality  of  the  mixture  of  air 
and  gas  in  a  gas  engine,  and  the  quantity  of 
the  mixture  supplied  to  the  eneine,  which 
would  otherwise  be  void  for  anticipation,  are 
not  saved  by  including  in  the  combination 
some  one  of  the  old  forms  of  automatic  gov- 
ernor to  actuate  the  quantity  regulating 
valve,  which  is  too  obvious  a  step  in  the  art 
to  involve  invention,  such  valves  having  been 
long  in  use  for  the  same  purpose  on  steam 
engines.  Press  Pub.  Co.  v,  Westinghouse 
Mach.  Co.,  (1905)  135  Fed.  767,  68  C.  C.  A. 
469,  reversing   (1904)    127  Fed.  822. 

Semhle,  that,  where  several  persons  con- 
temporaneously apply  for  patents  for  the 
same  device,  the  fact  that  they  caught  the 
idea  at  the  same  time  goes  to  show  that  it 
was  simple  and  obvious,  and  that  it  did  not 
require  inventive  genius  to  produce  it.  El- 
liott V.  Youngstown  Car  Mfg.  Co.,  (C.  C.  A. 
1910)  181  Fed.  345,  reversing  (1909)  173 
Fed.  315. 

That  an  improvement  on  a  patented  de- 
vice, made  by  its  inventor,  may  have  seemed 
simple  or  obvious  to  him,  and  may  to  others 
after  it  was  made,  does  not  necessarily  show 
that  it  involved  only  mechanical  skill  nor  de- 
prive him  of  the  right  to  a  patent  therefor; 
the  test  of  mechanical  skill  not  being  meas- 
ured by  the  skill  of  the  original  inventor, 
but  by  that  of  mechanics  who  stand  in  the 
ordinary  relation  to  the  invention.  National 
Malleable  Casting  Co.  v.  American  Steel 
Foundries,   (1910)    182  Fed.  626. 

An  alleged  improvement  in  the  process  of 
forming  pill  mass  into  pills,  consisting  of 
feeding  the  pill  mass  to  an  old  rolling  ma- 
chine in  a  different  manner  —  that  is,  by 
cutting  the  pipe  into  uniform  parte  before 
feeding  them  to  the  rolling  machine,  so  as 
to  reduce  the  supply  —  is  not  patentable.  /f> 
re  Colton,  (1902)  21  App.  Cas.  (D.  C.) 
17. 

A  device  for  protecting  low-tension  cir- 
cuits, such  as  telegraph,  telephone,  and  fire 
alarm,  from  injurious  effects  of  unduly  strong 
currents  such  as  those  carried  by  power  and 
lighting  circuits,  belongs  to  the  class  of  sim- 
ple devices.  Rolfe  v.  Hoffman,  (1906)  26 
App.  Cas.   (D.  C.)  336. 

Similarity  to  other  devices.  —  Resemblances 
here  and  there  between  the  means  employed 
in  a  patented  device  and  those  of  prior  pat- 
ents do  not  negative  invention  in  the  later 
combination.  National  Malleable  Casting 
Co.  V.  American  Steel  Foundries,  (1910)  182 
Fed.  626. 

Change  of  size  or  proportion.  —  A  mere  in- 
crease in  the  size,  weight,  or  strength  of  a 
device  so  as  to  adapt  it  to  an  analogous  use, 
although  in  a  different  art,  is  not  invention. 
Fitzgerald  Meat  Tree  Co.  v.  Morris,  (1906) 
142  Fed.  763. 

An  increase  in  the  size  of  an  existing  de- 
vice more  completely  to  fulfil  its  purpose 
does    not    constitute    patentable    invention. 
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Streit  17.  Kaiper,    (C.  C.  A.   1906)    143  Fed. 
981. 

The  Schweichler  patent,  No.  615,500,  for  a 
eoat  pad,  is  void  for  lack  of  invention;  the 
only  feature  of  the  device  which  the  patentee 
ia  entitled  to  claim  as  original,  in  view  of 
his  acquiescence  in  the  rejection  of  prior 
claims  by  the  patent  office,  being  a  shoulder 
extension  integral  with  the  pad,  which  does 
not  constitute  a  true  combination  in  connec- 
tion with  the  old  part,  but  merely  its  en- 
largement or  the  uniting  in  one  of  two  parts 
which  had  previously  been  sewed  together. 
Schweichler  v,  Levinson,  (1906)  147  Fed. 
704,  78  C.  C.  A.  92. 

The  fact  that  an  applicant  for  a  patent 
for  a  process  for  making  formic  aldehyde  has 
in  his  possession  an  apparatus  suitable  for 
the  production  of  fromic  aldehyde  in  the 
manner  set  forth  in  his  specification,  in 
larger  quantities  than  any  apparatus  set 
forth  in  existing  patents,  has  no  bearing  on 
the  patentability  of  his  process,  so  long  as 
the  process  and  the  results  obtained  are  the 
same  in  each  instance.  In  re  Blackmore, 
(1909)   33  App.  Oas.   (D.  C.)  434. 

Chanses  in  degree,  proportion,  or  symmetry 
in  a  machine,  where  it  does  the  same  thing 
in  the  same  way  and  by  substantially  the 
same  means,  although  it  may  produce  better 
results,  do  not  amount  to  patentable  in- 
vention. Torrey  v.  Hancock,  (C.  C.  A.  1910) 
184  Fed.  61,  reversing  (1909)    170  Fed.  600. 

Varying  proportions  of  constitnents  of 
alloy.  —  A  mere  difference  in  the  proportions 
of  the  constituents  of  an  alloy,  however  use- 
ful the  result  may  be,  does  not  entitle  the 
originator  to  the  monopoly  of  a  patent,  where 
such  result  was  reached  gradually  by  con- 
tinued experimentation  bv  the  patentees  and 
by  others,  all  leading  toward  the  same  pro- 
portions, and'  the  final  product  differs  from 
those  of  the  prior  art  only  in  degree.  Brady 
Brass  Co.  v.  Ajax  Metal  Co.,  (C.  C.  A.  1908) 
160  Fed.  84,  reversing  (1907)  156  Fed. 
409. 

Old  idea  carried  forward. — The  mere  carry- 
ing forward  or  extended  application  of  an  old 
idea  or  thought  is  not  invention,  even  though 
it  results  in  improvement  in  degr^.  Voight- 
mann  r.  Weis,  etc.,  Cornice  Co.,  (1904)  133 
Fed.  298;  Sloan  Filter  Co.  t;.  Portland  Gold 
Min.  Co.,  (C.  C.  A.  1905)  139  Fed.  23;  Yost 
Electric  Mfg.  Co.  ».  Perkins  Electric  Switch 
Mfg.  Co.,  (C.  C.  A.  1910)  179  Fed.  511;  Neu- 
reuther  r.  Mineral  Point  Zinc  Co.,  (C.  C.  A. 
1910)  179  Fed.  850;  In  re  Klemm,  (1903) 
21  App.  Cas.  (D.  C.)  186;  In  re  Faber, 
(1908)   31  App.  Cas.  (D.  C.)   531. 

Improvements  de^ed.  —  "  Invention,"  in 
the  nature  of  improvements,  is  the  double 
mental  act  of  discerning,  in  existing  ma- 
chines, processes,  or  articles,  some  deficiency, 
and  pointing  out  the  means  of  overcoming  it. 
General  Electric  Co.  v.  Sangamo  Electric  Co., 
(C.  C.  A.  1909)   174  Fed.  246. 

Improvement  marking  advance  in  art.  —  A 
patent  for  improvements  in  turning  lathes 
shows  intention  where  the  applicant  had  pro- 
duced a  much  lighter  and  simpler  device,  dis- 
pensing with  the  guide  bar  of  the  old  con- 
struction, and  had  embodied  an   idea  never 


before  given  form  and  marking  an  advance  In 
the  art.  In  re  Sheldon,  (1008)  31  App. 
Cas.   (D.  C.)  201. 

Mere  mechanical  additions. -vWhere,  in  an 
interference  proceeding  involving  an  improve- 
ment in  racks  for  supporting  fire  hose,  the 
idea  of  a  telescoping  arm  which  would  receive 
the  links  as  the  hose  was  pulled  from  the 
rack  constituted  the  invention,  and  it  ap- 
peared that  the  original  device  constructed 
by  one  of  the  parties  was  not  provided  with 
means  for  preventing  such  arm  from  being 
completely  drawn  out  of  its  socket,  and  that 
an  unusual  or  very  sudden  pull  of  the  hose 
from  the  rack  would  disconnect  the  arm  and 
defeat  the  real  purpose  of  the  invention,  and 
to  remedy  this  defect  the  inventor  put  a 
headless  set  screw  or  pin  in  the  arm  to  hold 
the  latch  permanently  in  place,  it  was  held 
that  the  set  screw  was  a  mere  mechanical  ad- 
dition to  the  device  and  obvious  to  any  one 
skilled  in  the  art,  and  that  its  absence  did 
not  prevent  the  original  test  from  constitut- 
ing a  reduction  to  practice.  Howard  v. 
Bowes,  (1908)   31  App.  Cas.  (D.  C.)   619. 

Change  of  form,  etc.  —  It  is  not  patentable 
invention  to  improve  an  article  merely  by 
changing  the  form,  proportion,  or  degree. 
Rumford  Chemical  Works  v.  New  York  Bak- 
ing Powder  Co.,  (1903)  125  Fed.  231;  Gen- 
eral Electric  Co.  v.  Yost  Electric  Mfg.  Co., 
(1904)  131  Fed.  874;  Sloan  Filter  Co.  r. 
Portland  Gold  Min.  Co.,  (C.  C.  A.  1905)  139 
Fed.  23;  Van  Epps  v.  United  Box  Board, 
etc.,  Co.,  (C.  C.  A.  1906)  143  Fed.  869,  re- 
versing (1905)  137  Fed.  418;  In  re  Heinz, 
(1909)   34  App.  Cas.  (D.  C.)   187. 

A  patent  for  a  metal  piling  made  in  inter- 
locking sections  cannot  be  sustained  alone  be- 
cause the  form  of  the  sections  and  interlock- 
ing parts  is  such  that  they  can  be  rolled  from 
steel,  whereas  those  of  the  prior  art,  while 
similar  in  principle  of  operation,  could  not 
be  so  made,  where  the  patent  does  not  claim 
such  advantage  nor  mention  the  material  or 
method  of  making  and  the  device  has  never 
been  manufactured  or  entered  into  commer- 
cial use.  Harder  v.  U.  S.  Steel  Piling  Co., 
(1906)   149  Fed.  434. 

Making  one  of  two  coacting  parts  station- 
ary and  the  other  movable,  where  before  the 
first  had  been  movable  and  the  second  station- 
ary, does  not  iRnount  to  invention.  Duner 
Co.  r.  Grand  Rapids  R.  Co.,  (C.  C.  A.  1909) 
171  Fed.  863. 

Mere  modifications.  —  A  patent  should  not 
be  granted  where  the  alleged  invention  is  a 
mere  modification  of  the  principles  involved 
in  former  inventions  or  discoveries.  In  re 
Faber,   (1908)   31  App.  Cas.   (D.  C.)   631. 

Changing  form  witn  new  result.  —  The  Brill 
patent.  No.  627,898,  for  a  pivotal  truck  for 
electric  street  cars,  the  essential  purpose  of 
the  invention  being  to  provide  an  improved 
flexible  spring  connection  between  the  truck 
frame  and  the  car  bolster,  designed  to  relievo 
the  car  body  ft'om  shock  or  jar,  covers  a 
true  combination,  in  which  the  several  ele- 
ments, though  old,  separately  considered,  co- 
operate to  produce  a  new  and  useful  result, 
and  discloses  patentable  invention.  Brill  v. 
North  Jersey  St.  R.  Co.,  (1903)  124  Fed.  778. 
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Change  in  location  and  arrangement  of 
I»art8.  —  A  patent  for  an  improvement  in  a 
machine  which  is  a  combination  of  mechan- 
ical elemente  adapted  to  the  production  of  a 
mechanical  result  cannot  be  sustained  on  the 
ground  alone  that  because  of  the  changes 
made  in  the  arrangement  of  the  parts  the 
machine  may  be  more  cheaply  made.  Greist 
Mfg.  Co.  i?.  Parsons,  (C.  C.  A.  1903)  126  Fed. 
118. 

Rearrangement  of  parts.  —  Where  a  change 
in  the  relative  location  of  the  various  ele- 
ments of  an  apparatus  is  nothing  more  than 
would  suggest  itself  to  a  skilled  mechanic 
having  in  view  the  conditions  and  eonveni- 
cnces  of  the  different  places  in  which  the 
construction  and  .use  of  the  apparatus  may 
be  desired,  an  application  for  a  patent  will 
be  rejected.  In  re  Garrett,  (1906)  27  App. 
Cas.   (D.  C.)   19. 

Mere  adjustment  of  parts.  —  Merely  mak- 
ing the  parts  of  a  machine  adjustable  with 
respect  to  each  other  does  not  constitute  in- 
vention, but  is  within  the  ordinary  ingenuity 
of  a  skilled  mechanic.  Smyth  Mfg.  Co.  v, 
Sheridan,  (1906)  149  Fed.  208,  79  C.  C.  A. 
166. 

Invention  by  substituting  material.  —  The 
mere  simplification  of  a  mechanical  device, 
when  of  a  substantial  character,  by  the  elim- 
ination of  parts  which  have  long  been  in  use, 
and  are  expensive  and  burdensome  in  char- 
acter, may  amount  to  invention.  Dececo  Co. 
V.  George  £.  Gilchrist  Co.,  (1903)  125  Fed. 
293,  60  C.  C-  A.  207. 

The  mere  substitution  for  one  material  of 
another  known  to  possess  the  same  qualities, 
though  not  in  the  same  degree,  is  not  patent- 
able, even  though  better  results  are  secured; 
and  this  is  the  case,  although  what  preceded 
rests  alone  in  public  knowledge,  and  not  upon 
patent.  Sloan  Filter  Co.  v,  Portland  Gold 
Min.  Co.,  (C.  C.  A.  1906)  139  Fed.  23; 
American  Acetylene  Burner  Co.  v,  Kirch - 
berger,  (C.  C.  A.  1906)  142  Fed.  745,  affirm^ 
ing  (1904)  131  Fed.  94,  judgment  affirmed  on 
reheaHng  (C.  C.  A.  1906)  147  Fed.  253; 
Cover  V,  American  Thermo- Ware  Co.,  (1911) 
188  Fed.  670. 

The  Hogan  patent.  No.  752,903,  for  a 
diedge  for  salt  or  pepper,  having  the  cap 
made  of  celluloid,  is  void  on  its  face  for  lack 
of  patentable  invention;  there  being  no  in- 
vention in  the  substitution  of  celluloid,  the 
qualities  of  which  were  well  known,  for  other 
materials  previously  used  for  making  such 
caps.  Hogan  v,  Westmoreland  Specialty  Co., 
(1906)   145  Fed.  199. 

It  is  not  invention  to  substitute  rubber  for 
an  unyielding  material  in  the  construction  of 
interlocking  tiles  for  floors,  walls,  or  the  decks 
of  ships,  to  enable  the  covering  to  respond  to 
strains  more  quickly,  readily,  and  safely; 
such  result  being  due  solely  to  the  elasticity 
and  resiliency  of  the  material,  which  is  a 
well-known  quality  of  rubber.  New  York 
Belting,  etc.,  Co.  v,  Sierer,  (1907)  149  Fed. 
766. 

While  the  substitution  of  one  material  for 
another  is  not  as  a  rule  patentable,  there  may 
be  invention  in  substituting  a  different  metal 
in  one  member  of  a  device  where  both  were 


previously  made  of  the  same,  when  by  the 
union  of  the  two  metals  certain  hitherto  im- 
perfectly attained  results  are  accomplished. 
Western  Tube  Co.  v.  Rainear,  (1907)  156 
Fed.  49. 

The  Hogan  patent.  No.  762,903,  for  a  dredge 
for  salt  or  pepper,  having  a  celluloid  cap,  was 
not  anticipated  and  discloses  invention,  as 
applied  to  a  dredge  for  salt,  although  the 
only  new  feature  of  the  device  is  the  substi- 
tution of  celluloid  for  other  materials  previ- 
ously used  in  making  the  cap ;  it  being  shown 
that  celluloid  possesses  a  property  which  pre- 
vents the  salt  from  absorbing  moisture  and 
becoming  caked.  Hogan  v.  Westmoreland  Spe- 
cialty Co.,   (1908)   163  Fed.  289. 

Simplicity  by  omitting  element.  —  The  mere 
simplification  of  a  mechanical  device,  when 
of  a  substantial  character,  by  the  elimination 
of  parts  which  have  long  been  in  use,  and  are 
expensive  and  burdensome  in  character,  may 
amount  to  invention.  Dececo  Co.  v.  George  E 
Gilchrist  Co.,  (C.  C.  A.  1903)   125  Fed.  293. 

Merely  making  in  one  piece  what  was  be- 
fore made  in  two  does  not  constitute  patent- 
able invention,  nor  does  it  because  of  the  fact 
alone  that  the  one-piece  device  is  cheaper  or 
more  durable,  when  such  results  are  merely 
such  ordinary  consequences  of  dispensing  with 
joints  as  would  naturally  be  anticipated  by  a 
workman.  General  Electric  Co.  v.  Yost  Elec- 
tric Mfg.  Co.,  (C.  C.  A.  1905)   139  Fed.  668. 

Where  a  prior  patent  shows  a  rubber  sole 
vulcanized  to  the  inner  sole,  with  an  inter- 
posed layer  of  rubber-coated  cloth,  the  omis- 
sion of  the  cloth  does  not  involve  invention 
but  mere  mechanical  skill.  In  re  Butterfield, 
(1904)  23  App.  Cas.   (D.  C.)  84. 

Omitting  both  parts  and  functions.  —  Even 
though  a  prior  machine  was  capable  of  being 
made  to  operate  in  the  same  way  as  that  of 
the  complainant  by  discarding  certain  de- 
vices, but  it  was  not  arranged  to  do  so,  it 
cannot  be  said  that  the  difference  between 
the  two  consists  merely  in  the  rejection  of 
useless  and  functionless  parts,  which  involves 
no  invention;  the  devices  dispensed  with  hav- 
ing a  specific  function  as  employed,  and  being 
rendered  unnecessary  only  by  the  substitution 
of  that  by  which  they  were  made  so,  and  it 
having  remained  to  the  complainant  to  per- 
ceive and  develop  this  possibility,  which  was 
not  recognized  by  the  author  of  tHe  prior  ma- 
chine, although  a  skilful  inventor.  Eck  r. 
Kutz,  (1904)   132  Fed.  758. 

Substantial  equivalents.  —  A  device  in  one 
mechanism,  to  be  the  equivalent  of  the  device 
in  another,  must  perform  the  same  function 
and  perform  it  in  substantially  the  same 
manner.  American  Can  Co.  v.  Hickmott  As- 
paragus Canning  Co.,  (1906)    137  Fed.  86. 

One  element  performing  functions  of  three. 
—  Where  three  separate  elements  in  a  pat- 
ented device,  each  performing  an  individual 
function,  are  supplanted  in  another  device 
by  a  single  element  which  itself  performs  the 
functions  of  all  three,  the  threefold  capacity 
of  the  single  element  is  not  the  equivalent  of 
the  three  separate  elements.  Lambert  Hoist- 
ing Engine  Co.  v.  Lidgerwood  Mfg.  Co.,  (C. 
C.  A.  1907 )  154  Fed.  372,  modifying  150  Fed. 
3P4. 
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The  test  of  eqaivalency  with  respect  to  a 
sabetituted  element  in  a  patented  combina- 
tion is  whether  it  operates  in  substantially 
the  same  way  to  produce  substantially  the 
same  result  in  the  combination.  Palmer  t\ 
Jordan  Mach.  Co.,  (1911)   186  Fed.  496. 

Substitution  of  equivalents.  —  The  doctrine 
of  equivalents  may  be  invoked  for  other  than 
pioneer  patents,  the  range  of  equivalents  de- 
*  pending  on  and  varying  with  the  degree  of  in- 
vention. Continental  Paper  Bas  Co.  v.  East- 
ern Paper  Bag  Co.,  (1908)  210  U.  S.  405,  28 
8.  Ct.  748.  62  U..  8.  (L.  ed.)  1122,  affirming 
(1906)  150  Fed.  741. 

The  substitution  in  a  machine  of  a  com- 
mon drive  shaft  for  other  methods  of  driving 
is  too  familiar  in  the  mechanical  arts  to 
constitute*  invention,  under  ordinary  circum- 
stances. U.  8.  Peg- Wood,  etc.,  Co.  v,  B.  F. 
Sturtevant  Co.,  (1903)  125  Fed.  378,  60  C. 
C.  A.  244,  affirming  122  Fed.  470. 

Invention  may  exist  in  substituting  a  new 
and  different  operating  part  in  a  machine, 
notwithstanding  it  does  not  constitute  such 
an  advance  in  the  art  as  to  lead  the  owner  of 
the  patent  to  discard  old  machines  and  use 
those  of  the  patent.  It  may  be  enough  that 
the  substitution  addresses  itself  to  any  con- 
siderable portion  of  the  community  and 
creates  an  opportimity  for  electing  between 
different  methods.  Eastern  Paper  Bag  Co.  v. 
Continental  Paper  Bag  Co.,  (1906)  142  Fed. 
479. 

The  Force  patent.  No.  705,228,  for  a  handle 
for  a  type  block,  consisting  of  a  metallic 
handle  with  two  flanges  at  the  lower  end  hav- 
ing gripping  edges,  between  which  is  held  a 
rubber  type  block,  the  claimed  invention  being 
in  the  use  of  the  flanges,  instead  of  glue  or 
cement,  to  fasten  the  rubber  block  to  the 
handle,  is  void  on  its  face  for  lack  of  inven- 
tion. Knhn  t?.  Lock  Stub  Check  Co.,  (1907) 
157  Fed.  235. 

The  Wiggins  patent,  No.  623,933,  for  a 
bowling  alley  having  a  concave  side  trough  or 
gutter,  discloses  novelty,  but  is  void  for  lack 
of  invention,  being  merely  the  substitution 
of  one  common  form  of  construction  for  an- 
other, the  function  remaining  the  same,  and 
the  substituted  form  having  previously  been 
similarly  and  suggestively  used  in  other  struc- 
tures, and  without  any  extraordinary,  even 
if  of  a  fair,  degree  of  merit.  Brunswick- 
Balke-Collender  Co.  v,  Rosatto,  (1908)  159 
Fed.  729. 

The  substitution  of  a  cam  for  a  toggle 
joint  in  a  patented  mechanical  combination 
does  not  avoid  infringement,  where  the  two 
have  the  same  purpose  in  the  combination 
and  effect  it  in  substantially  the  same  man- 
ner. Westinghouse  Electric,  etc.,  Co.  v.  Cut- 
ter Electric,  etc.,  Co.,  (C.  C.  A.  1909)  169 
Fed.  634. 

The  use  in  a  patented  device  of  a  screw  to 
fasten  together  two  parts  instead  of  a  rivet 
used  in  prior  devices,  for  the  purpose  of  mak- 
ing them  more  readily  detachable,  is  but  the 
substitution  of  a  well-known  mechanical 
equivalent  and  does  not  amount  to  invention. 
Boss  Mfg.  Co.  V,  Thomas,  (C.  C.  A.  1910)  182 
Fed.  811. 
Where,  in  a  rock  crusher,  the  combination 


of  a  crusher  shaft,  a  core  portion  removably 
secured  thereto,  and  a  mantle  portion  remov- 
ably secured  to  the  core  portion,  is  conoed- 
edly  unpatentable,  the  attachment  of  a  pin 
and  slot-fastening  device  of  a  former  patent, 
to  retain  the  mantle  on  the  core,  is  mere 
double  use,  and  also  an  obvious  substitution 
of  substantial  equivalents.  In  re  Thurston, 
(1905)  26  App.  Cas.  (D.  C.)  315. 

The  substitution  for  an  old  element,  in  a 
combination,  of  an  element  performing  a 
similar  function,  but  constructed  in  a  differ- 
ent way,  does  not  render  the  combination  it- 
self patentable  where  there  is  no  resultant 
change  in  the  operation.  In  such  a  case,  al- 
though the  substituted  element  may  be  supe- 
rior, the  invention  lies  in  the  element,  and  not 
in  the  combination.  In  re  Hawley,  (1905) 
26  App.  Cas.   (D.  C.)  324. 

A  mere  carrying  forward  of  new  or  more 
extended  application  of  the  original  thought; 
a  change  only  in  form,  proportions,  or  degree ; 
the  substitution  of  equivalents;  doing  sub- 
stantially the  same  thing  in  the  same  way, 
by  substantially  the  same  means,  with  better 
results  —  is  not  such  invention  as  will  sus- 
tain a  patent.  In  re  Hodges,  ( 1907 )  28  App. 
Cas.  (D.  C.)  625. 

In  a  pitless  wagon  scale,  the  substitution 
of  commercially  rolled  channels  having  sepa- 
rate brackets  —  that  is,  brackets  fastened  by 
bolts  —  for  the  cast-iron  channels  with  in- 
tegral cast  brackets  of  a  previously  granted 
patent,  does  not  involve  patentable  invention, 
although  the  change  enhances  the  utility  of 
the  device.  In  re  Orcutt,  (1909)  32  App.  Cas. 
(D.  C.)  345. 

In  an  improved  sink  or  shelf  bracket  hav- 
ing its  brace  bar  pivoted  so  that  it  can  be 
swung  out  of  the  way  of  tools  used  in  putting 
the  bracket  in  place,  a  mere  change  from  the 
manner  called  for  by  a  previously  granted 
patent  of  securing  the  brace  to  accomplish  the 
same  result  does  not  involve  invention,  but 
mere  mechanical  skill.  In  re  Berger,  (1909) 
32  App.  Cas.  (D.  C.)  358. 

Attachinff  a  pipe  leading  from  a  vacuum 
cleaner  to  xhe.  conduit  supplying  air,  to  the 
air  and  fuel  mixing  means  of  an  internal 
combustion  engine,  or,  in  other  words,  sub- 
stituting the  pimip  of  the  engine  for  the 
separate  air  pump  of  the  cleaner,  is  not  in- 
vention, although  the  substitution  is  ingen- 
ious. No  different  function  is  performed. 
In  re  Noyes,   (1910)    35  App.  Cas.   (D.  C.) 

107. 
Mechanical  equivalent  defined.  — The  term 

"  mechanical  equivalent "  has  a  narrow  and 
restricted  meaning  in  the  construction  of  a 
patent  for  a  slight  improvement,  and  in  the 
interpretation  of  patents  which  fall'  between 
a  pioneer  patent  and  a  slight  improvement  its 
meaning  is  proportioned  to  the  sudvance  which 
the  invention  under  consideration  evidences. 
Mallon  17.  Gregff,  (1905)  137  Fed.  68,  69  C. 
C.  A.  48,  afftrmtng  (1903)  126  Fed.  377. 

The  term  *'  mechanical  equivalent,"  as  used 
in  the  law  of  patents,  means  that  each  of  the 
ingredients  comprising  the  invention  covers 
every  other  ingredient  which,  in  the  same  ar- 
rangement of  the  parts,  will  perform  the  same 
function,  if  that  was  well  known  as  a  proper 
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Bubstituie  for  the  one  described  in  the  specifi- 
cation at  the  time  of  the  patent.  American 
Steel,  etc.,  Co.  v.  Denning  Wire,  etc.,  Co., 
(1908)  160  Fed.  108. 

Equivalent  for  combination.  —  The  doctrine 
of  equivalents  applies  to  patents  for  a  com- 
bination, although  the  measure  of  its  effect 
in  the  particular  case  depends  on  the  position 
of  the  patent  in  the  art  to  which  it  relates. 
Sloan  Filter  Co.  r.  Portland  Gold  Min.  Co., 
(C.  C.  A.  1905)   139  Fed.  23. 

Reasonable  range  of  equivalents,  r— A  pat- 
ent for  an  invention  which  is  neither  primary 
nor  a  slight  improvement  on  the  prior  art, 
but  possesses  substantial  patentable  novelty, 
covers  a  reasonable  range  of  equivalents. 
Lewis  Blind  Stitch  Mach.  Co.  v.  Premium 
Mfg.  Co.,  (C.  C.  A.  1908)   163  Fed.  950. 

Combination  patent  limited  by  use  of  old 
elements.  —  Where  a  patent  covers  a  combi- 
nation of  old  elements,  and  none  of  the  prior 
inventors  exhibits  or  suggests  any  co-opera- 
tion of  the  elements  on  the  principle  adopted 
by  the  later  patent,  or  on  any  principle 
adapted  to  serve  the  same  purpose,  the  use 
of  the  old  elements  may  limit,  but  cannot  de- 
feat, the  patent.  Imperial  Bottle  Cap,  etc., 
Co.  V.  Crown  Cork,  etc.,  Co.,  (C.  C.  A.  1905) 
139  Fed.  312,  reversing  (1903)   123  Fed.  669. 

Necessity  of  co-operation.  —  Where  a  device 
described  in  a  claim  of  a  patent  as  an  element 
of  a  combination  in  a  machine  does  not  co- 
operate mechanically  with  the  other  parts, 
but  acts  separately  —  as  a  mechanism  oper- 
ated by  a  hand  lever  to  lift  another  part  out 
of  position  when  the  machine  is  stopped  — 
the  claim  is  for  a  mere  aggregation,  and  not 
a  patentable  combination.  Diamond  Match 
Co.  V.  Ruby  Match  Co.,  (1904)  127  Fed.  341. 

It  is  not  necessary  to  a  valid  combination 
that  all  the  parts  should  co-operate  all  the 
time,  but  it  is  enough  that  in  the  normal  and 
progressive  use  of  the  machine  they  do  so 
some  of  the  time.  Sanders  v,  Hancock,  (C. 
C.  A.  1904)   128  Fed.  424. 

To  constitute  a  patentable  combination  of 
old  elements,  they  must  co-operatively  per- 
form a  different  function  from  what  they  did 
before,  unless  it  is  shown  that,  in  the  combi- 
nation as  applied  to  a  machine  or  device  in 
its  entirety,  a  new  and  useful  result  is  pro- 
duced. Elliott-Fisher  Co.  v.  Donning,  (1909) 
171  Fed.  96. 

Sufficient  co-operation.  —  The  Brill  patent, 
No.  627,898,  for  a  pivotal  truck  for  electric 
street  cars,  the  essential  purpose  of  the  in- 
vention being  to  provide  an  improved  flexible 
spring  connection  between  the  truck  frame 
and  the  car  bolster,  designed  to  relieve  the 
car  body  from  shock  or  jar,  covers  a  true 
combination,  in  which  the  several  elements, 
though  old,  separately  considered,  co-operate 
to  produce  a  new  and  useful  result,  and  dis- 
closes patentable  invention.  Brill  v.  North 
Jersey  St.  R.  Co.,  (1903)   124  Fed.  778. 

Test  of  patentable  combination.  —  The  test 
as  to  whether  a  device  is  a  patentable  combi- 
nation or  a  mere  aggregation  of  parts  having 
no  combined  action  is  whether  there  is  a  new 
unitary  result  to  the  production  of  which  the 
different  elements  co-act;  and  where  this  ap- 
pears it  is  immaterial  that  there  are  different 

1 


steps  in  the  operation  to  which  the  different 
parts  are  successively  addressed.  It  is  not 
necessary  that  the  article  manufactured  shall 
be  produced  at  a  single  stroke,  in  which  all 
the  elements  are  involved.  Novelty  Glass 
Mfg.  Co.  i;.  Brookfield,  (C.  C.  A.  1909)  170 
Fed.  946,  a  firming  (1908)   170  Fed.  830. 

Combination.  —  Where  the  elements  in  a 
new  organization  oo-operate  to  produce  n 
single  practical  and  useful  result,  it  consti- 
tutes a  combination,  whether  they  act  simul- 
taneously or  successively.  National  Tube  Co. 
V.  Aiken,  (C.  C.  A.  1908)  163  Fed.  254,  af- 
firming (1907)  157  Fed.  691. 

Combination  of  old  processes.  —  The  Came- 
ron, Commin,  and  Martin  patent,  No.  634,423, 
for  a  process  of  and  apparatus  for  treating 
sewage,  is  void  for  lack  of  invention,  in  view 
of  the  prior  art.  The  process  claims  for  lique- 
fying sewage  by  anaSrobic  action  are  for  an 
Aggi'egation  of  three  separate  and  successive 
processes,  two  of  which  were  old,  and  the 
other  a  process  of  nature  not  patentable,  and 
which  had,  moreover,  been  previously  discov- 
ered and  utilized  by  others.  The  apparatus 
claims,  which  cover  a  settling  tank,  a  septic 
tank,  and  an  aerator,  disclose  nothing  which 
was  not  known  and  used  in  the  prior  art,  ex- 
cept, perhaps,  an  improvement  in  the  outlet 
of  the  septic  tank,  which  involved  no  inven- 
tion. Cameron  Septic  Tank  Co.  v,  Saratoga 
Springs,   (1907)   151  Fed.  242. 

New  combination  producing  new  result.— 
A  new  combination  of  old  elements,  so  made 
as  to  produce  a  new  result,  and  to  accomplish 
a  purpose  long  sought  to  be  accomplished,  but 
in  which  all  others  have  failed,  by  making  .i 
completed  structure  which  is  useful  and  valu- 
able and  superior  to  all  those  of  the  prior 
art,  constitutes  invention.  Hale,  etc.,  Mfg. 
Co.  V.  Oneonta,  etc.,  R.  Co.,  (1903)  124  Fed. 
514;  Lowrie  V.  H.  A.  Meldrum  Co.,  ,(1903) 
124  Fed.  761;  Thomson-Houston  Electric  Co. 
17.  Ohio  Brass  Co.,  (1904)  129  Fed.  378;  Lou- 
den Machinery  Co.  v,  Janesville  Hay  Tool 
Co.,  (1905)  141  Fed.  975;  American  Steel, 
etc.,  Co.  V.  Denning  Wire,  etc.,  Co.,  (1908)  160 
Fed.  108,  affirmed  (C.  C.  A.  1909)  169  Fed. 
793;  In  re  Klemm,  (1903)  21  App.  Cas.  (D. 
C.)  186;  In  re  Hill,  (1905)  26  App.  Cas.  (D. 
C.)  318. 

If  a  new  combination  and  arrangement  of 
known  elements  produces  a  new  and  beneficial 
result  never  attained  before,  it  is  evidence  of 
invention,  and  such  result  need  not  be  new 
and  useful  in  a  primary  sense,  but  only  ap- 
proximately so.  Beryle  v,  San  Francisco 
Cornice  Co.,  (1910)   181  Fed.  692. 

A  patent  for  improvements  in  counter 
stools,  used  in  stores,  consisting  chiefly  of 
the  use  of  a  spring  which  automatically 
throws  the  seat  over  toward  and  under  the 
counter  when  not  in  use,  and  a  rest  for  the 
stool  arm  when  in  use,  although  combining 
old  elements,  produces  a  new  and  improved 
result,  and  discloses  invention  and  novelty. 
A.  R.  Milner  Seating  Co.  t?,  Yesbera,  (1904) 
133  Fed.  916,  67  C.  C.  A.  210. 

While  the  mere  assembling  in  a  new  or- 
ganisiation  of  parts  of  old  structures  to  per- 
form the  same  functions  in  their  new  plac«» 
that  they  did  in  the  old  is  not  invention,  yet 
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where  they  are  so  taken,  and  are  organized  in 
a  new  and  uaeful  manner,  so  aa  to  produce  a 
more  beneficial  result,  there  may  be  inven- 
tion; and  where  the  combination  displays  the 
exercise  of  intuitive  skill  and  genius  beyond 
that  possessed  and  exercised  by  those  well 
skilled  in  the  practice  of  the  art,  and  the  dis- 
covery is  of  something  new  and  useful,  inven- 
tion should  be  recognized.  Western  Electric 
Co.  V,  North  Electric  Co.,  (1905)  135  Fed. 
79,  67  C.  C.  A.  653. 

While  the  skull-cracking  or  metal-breaking 
art  and  the  art  of  transporting  finished  iron 
products  are  somewhat  analogous,  the  combi- 
nation of  a  skull  or  metal  cracking  weight 
with  a  lifting  magnet  and  a  traveling  crane 
is  new,  and  the  inventor  of  a  device  involving 
such  a  combination  is  entitled  to  a'  patent, 
where  it  appears  that  it  is  of  great  practical 
utility,  and  that,  although  there  are  patents 
from  ten  to  twenty-three  years  old  covering 
the  use  of  magnets  for  lifting  articles  and 
lifting  cranes  for  metal-breaking  devices,  no 
one  ever  combined  the  two.  In  re  Eastwood, 
(1909)  33  App.  Cas.  (D.  C.)  291. 

Prior  device  suggestive  of  new  combination. 

—  A  new  combination  of  .old  elements  is  en- 
titled to  the  protection  of  a  patent,  where  it 
produces  a  new  and  useful  result,  although 
each  old  element  as  seen  in  a  prior  device 
may  have  been  suggestive  of  the  use  which 
could  be  made  of  it  in  the  new.  Steiner,  etc., 
Hardware  Co.  v.  Tabor  Sash  Co.,  (1910)  178 
Fed.  831. 

If  ordinary  mechanical  skill  is  adequate 
to  make  the  selection  of  elements  from  ma- 
chines in  the  prior  art  and  their  union  or 
combination  in  a  new  machine,  operating  in 
.the  old  way  and  accomplishing  the  same  re- 
sult, although  it  may  be  an  improved  result, 
and  no  new  idea  is  involved  in  the  process, 
there    is    no    patentable    invention,    however 

freat  the  improvement.     American  Laundry 
(achinery  Mfg.  Co.  t?.  Troy  Laundry  Machin- 
ery Co.,  (1909)   171  Fed.  870. 
Patented  device  as  element  of  combination. 

—  A  prior  patent  for  a  device  does  not  defeat 
a  patent  for  a  combination  of  which  such  de- 
vice forms  one  of  the  elements.  Keystone 
Lantern  Co.  v.  Spear,  (C.  C.  A.  1905)  136 
Fed.  695,  reversing   (1904)    131  Fed.  879. 

New  stnictnre  by  readjnstment  of  ma- 
terials.—  Invention  may  be  found  in  a  new 
etructurc,  involving  a  readjustment  of  ma- 
terials in  use,  by  which  new  beneficial  results 
are  brought  about.  Edison  Electric  Light 
Co.  V.  Novelty  Incandescent  Lamp  Co.,  (C.  C 
A.  1909)  167  Fed.  977,  reversing  (1908)  161 
Fed.  549. 

New  combination  to  accomplish  old  result. 

—  One  who  selects  and  combines  elements 
from  the  inventions  of  others  into  a  new 
structure  adapted  to  accomplish  the  old  re- 
sult is  entitled  to  a  patent  only  for  his  own 
particular  form  of  adaptation.  Loew  Supply, 
etc.,  Co.  V,  Fred  Miller  Brewing  Co.,  (C.  C. 
A.  1905)  138  Fed.  886. 

New  and  useful  result  necessary.  —  While 
it  may  not  be  possible  to  formulate  a  defini- 
tion of  a  patentable  combination  of  old  ele- 
ments which  will  in  all  cases  distinguish  it 
from  a   mere  aggregation  of  the   results  of 


the  several  elements  of  which  it  is  consti- 
tuted, it  may  be  said  that  the  effect  produced 
by  the  combination  must  be  new  and  useful, 
and  not  such  as  would  suggest  itself  to  the 
mind  of  an  ordinarily  intelliffent  person,  ex- 
perienced in  the  art  to  whicn  the  supposed 
invention  relates.  L.  A.  Thompson  Scenic 
R.  Co.  V.  Chestnut  Hill  Casino  Co.,  (C.  C. 
A.  1904)  127  Fed.  698,  dismissing  appeal 
(1902)  119  Fed.  359;  Voightman  t\  Perkin- 
son,  (1904)  133  Fed.  934;  Jacobs  Mfg.  Co.  r. 
T.  R.  Almond  Mfg.  Co.,  (1909)  169  Fed.  134; 
Gaines  v.  Alabama  Consol.  Coal,  etc.,  Co., 
(1909)  173  Fed.  303;  Anton  i\  Grier  Bros. 
Co.,  (C.  C.  A.  1911)  185  Fed.  796;  Fellows 
17.  Borden's  Condensed  Milk  Ck>.,  (C.  C.  A. 
1911)  187  Fed.  1005,  affirming  (1910)  180 
Fed.  421;  In  re  Davenport,  (1904)  23  App. 
Cas.  (D.  C.)  370;  In  re  Hill,  (1905)  26  App. 
Cas.   (D.  C.)  318. 

The  use  of  a  ball  and  socket  joint  to  ac- 
complish the  same  purpose  for  which  it  had 
previously  been  used  in  the  same  art,  in  a 
different  but  old  combination,  does  not  con- 
stitute invention.  Bradley  v.  Eccles,  (C.  C. 
A.  1906)  14^  Fed.  621,  reversing  (1905)  138 
Fed.  916. 

Merely  bringing  together  old  devices  in  a 
combination  in  which  each  performs  its  old 
function,  without  producin^^  any  new  result 
by  reason  of  the  combination,  is  not  inven- 
tion. Self-Sealing  Can  Co.  v,  Hocker,  (1905) 
136  Fed.  418;  IVArcy  v.  Staples,  etc.,  Co., 
(C.  C.  A.  1908)  161  Fed.  733;  Yost  Electric 
Mfg.  Co.  V,  Perkins  Electric  Switch  Mfg.  Co., 
(C.  C.  A.  1910)  179  Fed.  511;  Warner  In- 
strument Co.  V.  Stewart,  etc.,  Mfg.  Co.,  (C. 
C.  A.  1911)   185  Fed.  507. 

There  is  no  invention  in  selecting  and  put- 
ting together  the  most  desirable  parts  of  dif- 
ferent machines  in  the  same  art,  making  a 
new  machine  in  which  each  part  operates  in 
the  same  way  as  it  did  in  the  old,  and  effects 
the  same  result.  Rich  v.  Baldwin,  (1904) 
133  Fed.  920,  66  C.  C.  A.  464. 

The  Thomson  &,  Rice  patent,  No.  413,293, 
for  a  system  of  electrical  distribution  espe- 
cially adapted  to  lighting  purposes,  and  hav- 
ing for  its  objects  to  run  lamps  or  other 
translating  devices  in  series  and  in  multiple 
on  one  and  the  same  system,  and  from  one 
and  the  same  source  of  supply,  embodies  a 
combination  or  aggregation  of  elements,  all 
of  which  were  old,  and  each  of  which  per- 
forms only  its  old  function,  and  in  view  of 
the  prior  art,  and  especially  of  the  Edison 
municipal  system,  ie  void  for  lack  of  patent- 
able invention.  Salem  Electric  Go.  v.  Thom- 
son-Houston Electric  Co.,  (C.  C.  A.  1906)  144 
Fed.  974,  ret^ersing  (1905)   140  Fed.  445. 

The  coupling,  without  modification,  of  a 
motor  that  Vill  run  any  kind  of  a  machine 
to  a  machine  that  will  run  with  any  kind  of 
a  motor,  is  not  patentable  invention.  Na- 
tional Regulator  Co.  v.  Powers  Regulator  Co., 
(C.  C.  A.  1908)  160  Fed.  460,  reversing 
(1907)    152  Fed.  984. 

The  Morrow  patent.  No.  504,401,  for  an 
armature  for  dynamo  electric  machines,  claim 
2,  which  covers  an  armature  core  comprising 
layers  of  segmental  lam  ins  dovetailed  to  an 
internal  supporting  shell,  in  which  the  seg- 
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held  that  that  was  not  luiBciABt  to  show 
actual  reduction  to  practice.  Paul  v,  Hess, 
(1905)  24  App.  Cas.  (D.  C.)  462. 

Construction  of  operative  device  as  reduc- 
tion to  practice.  —  While  the  construction  of 
a  full-size  operative  device  may  aometimes  be 
regarded  as  reduction  to  practice,  although 
it  has  been  called  a  model,  such  a  model,  so 
called,  must  be  quite  different  from  the  ordi- 
nary model,  which,  while  it  may  show  the 
invention,  is  incapable  of  operation  to  effect 
its  purposes.  Hammond  v,  Basch,  (1905) 
24  App.  Cas.  (D.  C.)  469. 

Article  made  experimentally  of  inferior  ma- 
terial.—  A  lamp  socket  made  of  wood,  which 
was  successfully  operated  for  the  purpose  for 
which  it  was  constructed,  is  a  reduction  to 
practice,  although  the  commercial  article 
would  be  made  of  metal,  or  of  some  other 
substance  more  durable  than  wood;  and  it  is 
immaterial  that  it  was,  during  the  interfer- 
ence proceeding,  called  a  "  model."  Norden 
i\  Spaulding,  (1904)  24  App.  Cas.  (D.  C.) 
286. 

Want  of  perfect  accuracy  in  voting  ma- 
chine.—  The  primary  and  most  essential 
requisite  of  a  voting  machine  being  that  of 
unfailing  accuracy,  the  building  of  such  a 
machine  that  fails  to  register  as  often  as  once 
in  one  hundred  times  cannot  be  regarded  as 
a  successful  reduction  to  practice,  especially 
where  it  is  not  apparent  that  it  was  not  due 
to  some  fundamental  fault  of  the  machine 
rather  than  to  cri^de  workmanship.  Mc- 
Kenzie  v.  Cummings,  (1904)  24  App.  Cas. 
(D.  C.)  137. 

The  comparative  cmdeneaa  of  an  original 
construction,  as  contrasted  with  subsequent 
machines,  is  no  ground  for  the  refusal  of  the 
merit  of  operative  success.     Smith  v.  Brooks, 

(1904)  24  App.  Cas.  (D.  C.)  75. 
Abandoned  experiment.  —  Where  one  of  the 

parties,  in  an  interference  case,  prior  to  the 
date  of  conception  by  his  adversary,  con- 
structed a  device  of  the  nature  of  the  issue, 
but  threw  it  in  the  scrap  heap,  and  after- 
wards made  a  larger  device  of  the  same  kind, 
which  he  also  discarded;  and,  although  there 
was  great  demand  for  some  such  device, 
he  did  nothing  to  utilize  his  alleged  concep- 
tion, and  only  on>  reading  the  patent  is- 
sued to  his  adversary  did  he  recall  having 
made  some  such  device  some  years  before; 
and  thereupon,  ten  months  after  the  issue  of 
his  rival's  patent,  he  filed  his  application  — 
his  contrivance  will  be  regarded  as  merely  an 
unsuccessful,  abandoned  experiment.  Lemp 
V.  Mudge,  (1904)  24  App.  Cas.  (D.  C.)  282. 
Long  delay  in  making  use  of  an  invention 
claimed  to  have  been  reduced  to  practice,  or 
in  applying  for  a  patent,  tends  to  show  that 
the  alleged  reduction  to  practice  was  nothing 
more  than  an  unsatisfactory  or  abandoned 
experiment,  especially  where,  in  the  mean- 
time, the  claimant  has  been  engaged  in  prose- 
cuting   similar    inventions.      Paul    v.    Hess, 

(1905)  24  App.  Cas.  (D.  C.)   462. 

Prior  state  of  art.  —  Where  the  field  of  in- 
vention has  been  narrowed  by  many  prior 
devices  in  the  same  art,  a  patent  for  a  new 
combination  must  be  narrowly  construed,  and 
limited  to  the  precise  structure  shown.    Ken- 


cey  Mfg,  Co.  v.  J.  L.  Mott  Iron  Workfl, 
(1905)  137  Fed.  431. 

That  a  structure  is  within  the  terms  of  a 
patent  does  not  establish  infringement,  but 
the  scope  of  the  patent  must  be  determined 
from  the  state  of  the  prior  art.  Page  Mach. 
Co.  t7.  Dow,  (1908)   166  Fed.  473. 

Where  the  question  of  invention  is  left  to 
the  jury  in  an  action  for  infringement  of  a 
patent,  no  evidence  tending  to  show  the  true 
state  of  the  art  at  the  date  of  the  claimed 
invention  should  be  excluded.  Holt  Mfg.  Co. 
r.  Best  Mfg.  Co.,  (C.  C.  A.  1909)  172  Fed. 
409. 

In  view  of  the  state  of  the  art  of  dyeing 
as  disclosed  by  three  patents  referred  to,  it 
was  held  that  applicants  for  a  patent  for  a 
process  of  producing  printed  anilin-black  de- 
signs on  vegetable  textile  fabrics  had  done 
nothing  more  than  to  apply  to  two  of  the  pat- 
ented processes  of  printing  the  selection  of  a 
combination  of  the  ingredients  disclosed  in 
the  other  patent,  and  that  this  did  not 
amoimt  to  invention.  In  re  Chase,  (1908)  31 
App.  Cas.  (D.  C.)   154. 

utility  as  evidence  of  invention.  —  Where 
the  utility  of  a  machine  which,  by  the  com- 
bination of  elements,  accomplishes  a  new  re- 
sult, is  not  questioned,  the  invention  is  en- 
titled to  a  much  greater  liberality  of  treat- 
ment than  as  if  it  dealt  merely  in  specific  im- 
provements on  an  old  machine.  Lecroix  v, 
Tyberg,  (1909)  33  App.  Cas.  (D.  C.)  586. 

Invention  shown  by  new  combination.— 
Except  in  inventions  of  the  most  primary 
character  new  mechanical  forms  and  appli- 
ances are  not  to  be  looked  for,  and  there  may 
be  invention  in  making  use  of  those  which 
are  known  in  the  same  or  kindred  arts  by  so 
adapting  and  combining  them  as  to  bring 
about  new  or  improved  results.  Cramer  v. 
1900  Washer  Co.,  (1908)   163  Fed.  296. 

Reduction  of  cost.  —  A  machine  need  not 
produce  an  original  result,  but,  if  the  new 
arrangement  lessens  the  cost,  there  is  evidence 
of  invention.  National  Tube  Co.  v,  Aiken, 
(C.  C.  A.  1908)  163  Fed.  254,  affirming 
(1907)  467  Fed.  691. 

Increasing  capacity  of  machine.  —  National 
Tube  Co.  17.  Aiken,  (C.  C.  A.  1908)  163  Fed. 
254,  affirming   (1907)    157  Fed.  691. 

Article  made  more  attnctive  and  salable. 
—  Obtaining  a  more  attractive  exterior,  or 
securing  a  more  salable  article,  does  not  prove 
originality  of  conception.  In  re  Hoey,  (1906) 
28  App.  Cas.  (D.  C.)  416. 

New  application  of  old  device  to  old  art.  — 
The  transfer  of  an  old  device  to  a  new  use  in 
a  different  art  may  involve  invention.  Hale, 
etc.,  Mfg.  Co.  r.  Oneonta,  etc.,  R.  Co.,  (1903) 
124  Fed.  514. 

Obtaining  successful  result.— The  fact  that 
an  invention  constitutes  an  important  and 
desirable  improvement  in  an  art,  in  the  de- 
velopment of  which  many  inventors  have  par- 
ticipated without  making  such  improvement, 
affords  persuasive  evidence  of  patentability. 
Brill  V,  North  Jersey  St.  R.  Co.,  (1903)  124 
Fed.  778;  Revere  Rubber  Co.  r.  Consolidated 
Hoof  Pad  Co.,  (1905)  138  Fed.  899;  American 
Caramel  Co.  r.  Mills,  (1906)  149  Fed.  748,  79 
C.  C.  A.  449,  reverting  (1905)   138  Fed.  142; 
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(yRourke  Engineering  Conatr.  Go.  t;.  McMul- 
len,  (C.  C.  A.  1008)  160  Fed.  933,  reversing 
(1907)  150  Fed.  338;  Electric  Controller,  etc., 
Co.  r.  Westinghouse  Electric,  etc.,  Co.,  (C.  C. 
A.  1909)  171  Fed.  83. 

Where  the  question  of  invention  is  etill 
left  in  doubt  after  the  applicatidn  of  the  usual 
negative  tests  to  establish  want  of  invention, 
such  doubt  may  be  resolved  in  favor  of  the 
patent  by  evidence  of  successful  results  where 
others  had  tried  and  failed,  especially  where 
such  success  is  in  both  operative  and  commer- 
cial results.  American  Graphophone  Co.  v. 
Universal  Talking  Mach.  Mfg.  Co.,  (C.  C.  A. 
1907)  151  Fed.  596,  revering  (1906)  145 
Fed.  636,  643;  Novelty  Glass  Mfg.  Co.  v. 
Brookfield,  (C.  C.  A.  1909)  170  Fed.  946,  af- 
firming (1908)   170  Fed.  830. 

A  machine  for  rolling  prismatic  glass  pre- 
viously made  by  molding,  which  contains  the 
same  elements  and  operates  in  precisely  the 
same  manner  as  prior  machines  for  rolling 
corrugated  glass,  is  not  given  patentability  by 
the  fact  that  it  has  been  a  commercial  success 
and  that  its  use  has  resulted  in  a  better  and 
cheaper  product,  where  the  only  reason  prism 
glass  was  not  before  so  made  was  the  general, 
but  erroneous,  belief  among  glass  manufactur- 
ers that  it  would  be  worthless  because  it 
could  neither  be  cut  nor  properly  annealed. 
Daylight  Glass  Mfg.  Co.  v.  American  Pris- 
matic Light  Co.,  (C.  C.  A.  1905)  142  Fed. 
464. 

The  conversion  of  an  abandoned  machine, 
which  was  a  failure,  into  one  which  is  oper- 
ative and  successful,  by  the  introduction  of 
new  and  ingenious  features,  however  simple, 
constitutes  invention,  which  may  be  protected 
by  a  patent.  United  Shirt,  etc.,  Co.  v.  Beattie, 
(1907)  149  Fed.  736,  79  C.  C.  A.  442,  affirm- 
ing (1905)   138  Fed.  136. 

The  Bossert  patent,  No.  671,297,  is  for  an 
improvement  in  electric  wall  boxes  which  are 
oonstructed  with  holes  already  made  in  the 
bottom  and  sides  so  as  to  accommodate  the 
entrance  of  the  conduits  at  any  desired  point ; 
the  holes  being  closed,  however,  in  such  man- 
ner that  the  workmen  wiring  the  house  can 
open  such  as  are  required  without  special 
tools,  leaving  the  rest  of  the  box  imperforate. 
This  had  previously  been  done  in  various 
ways,  as  by  partially  cutting  out  the  holes, 
leaving  uncut  'connections,  by  weakening  the 
part  so  it  could  be  knocked  out,  or  by  covering 
the  holes  with  stiff  paper  or  fitting  them  with 
stoppers.  The  improvement  of  the  patent 
consisted  in  cutting  the  holes  with  an  ordi- 
i?ary  punching  die  and  forcing  the  cut-out 
portion  back  as  a  plug,  where  it  is  held  by 
frictional  contact,  but  may  be  readily  punched 
out.  Held  that,  although  the  punching  proc- 
ess had  been  used  for  various  other  purposes, 
it  had  never  before  been  applied  te  such  boxes, 
and  that,  in  view  of  the  superior  results  at- 
tained by  such  construction,  the  improvement 
involved  invention.  Bossert  Electric  Constr. 
Co.  V.  Pratt  Chuck  Co.,  (C.  C.  A.  1910)  179 
Fed.  385. 

General  and  extensive  use.  —  The  fact  that 
a  patented  device  has  come  into  general  use 
because  it  can  be  made  more  cheaply  than 
those  previously  in  use  is  not  sufficient  to  es- 


tablish invention,  unless  in  a  limited  class  of 
cases,  where  that  is  otherwise  doubtful.  Gen- 
eral  Electric  Co.  r.  Yost  Electric  Mfg.  Ck)., 

(1904)  131  Fed.  874;  Voightmann  v.  Weis, 
etc.,  Cornice  Co.,  (1904)  133  Fed.  298. 

The  fact  that  the  product  of  a  machine 
made  by  a  new  combination  of  old  elements 
goes  into  general  use  and  displaces  others  is 
some  evidence,  of  greater  or  less  weight,  that 
the  new  combination  involved  invention. 
Stafford  v.  Morris,  (1908)  161  Fed.  113. 

Apart  from  the  presimiption  of  novelty 
arising  from  the  grant  of  a  patent,  where  it 
is  shown  that  the  patented  device  has  gone 
into  general  use  and  has  superseded  prior  de- 
vices having  the  same  purpose,  it  is  sufficient 
evidence  of  invention  in  a  doubtful  case.  Mor- 
ton 17.  Llewellyn,  (C.  C.  A.  1908)  164  Fed. 
693;  Boss  Mfg.  Co.  v.  Thomas,  (C.  C.  A. 
1910)  182  Fed.  811;  In  re  Heinz,  (1909)  34 
App.  Cas.  (D.  C.)  187. 

The  commercial  success  of  a  patented  ar- 
ticle can  only  be  considered  on  the  issue  of  in- 
vention, where  such  issue  is  in  serious  doubt. 
Diamond  Rubber  Co.  v.  Consolidated  Rubber 
Tire  Co.,  (1911)  220  U.  S.  428,  31  S.  Ct.  444, 
55  U.  S.  (L.  ed.)  527,  affirming  (1908)  162 
Fed.  892,  89  C.  C.  A.  582;  American  Sales- 
book  Co.  f.  Carter-Crume  Co.,  (1903)  125  Fed. 
499;  Beckwith  v.  Malleable  Iron  Range  Co., 
(1910)  174  Fed.  lOOL 

The  utility,  public  acceptance,  or  magnitude 
of  sales  of  a  patented  article  can  only  be  con- 
sidered on  the  question  of  invention,  when 
such  question  is  otherwise  doubtful.  Voigt< 
mann  t?.  Weis,  etc..  Cornice  Co.,  (1906)  148 
Fed.  848,  78  C.  C.  A.  538,  affirming  (1904) 
133  Fed.  298. 

The  fact  that  a  machine  has  met  with  in- 
stant favor  and  Urge  sales  may  be  sufficient 
to  determine  patentability  in  case  of  doubt 
thereof ;  but  it  cannot  confer  patentability  on 
an    unpatentable    device.      In   re   Thurston, 

(1905)  26  App.  Cas.  (D.  C.)  315. 

Ability  of  mechanics.  —  Simply  raising  a 
doubt  as  to  whether  a  skilled  mechanic,  con- 
versant with  the  art  involved,  would  not  have 
seen  the  means  adopted  in  a  patented  device, 
does  not  rebut  the  presumption  of  invention 
arising  from  the  grant  of  the  patent.  Na- 
tional Malleable  Casting  Co.  v,  American 
Steel  Foundries,  (1910)  182  Fed.  626. 

Rebutting  presumption  of  invention.  — 
Where  there  is  an  actual  and  admitted  im- 
provement in  a  combination  of  old  elements, 
and  its  utility  is  shown  in  a  marked  degree, 
there  should  be  controlling  reasons  to  rebut 
the  presumption  that  there  is  a  sufficiency  of 
invention  to  support  a  patent.  Imperial  Bot- 
tle Cap,  etc.,  Co.  i?.  Crown  Cork,  etc.,  Co., 
(C.  C.  A.  1905)  139  Fed.  312,  reversinQ 
(1903)   123  Fed.  669. 

The  fact  that  an  expert,  with  a  patent  be- 
fore him,  might  be  able  to  build  up  the  struc- 
ture covered  thereby,  by  selecting  and  adapt- 
ing appliances  theretofore  known,  does  not 
overcome  the  presumption  of  invention  aris- 
ing from  the  granting  of  the  patent,  where 
neither  the  same  combination  in  its  entirety 
nor  the  same  mode  of  operation  had  pre- 
viously been  described  or  known.  McMichael, 
etc.,  Mfg.  Co.  i;.  Ruth,  (1904)   128  Fed.  706, 
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63  C.  C.  A.  304,  rweriin§  (1803)  123  Fed. 
888. 

The  fact  that  an  invention  was  flrst  oper> 
ated  by  another  than  the  patentee  does  not 
rebut  the  presumption  of  invention  by  him, 
arising  from  the  granting  of  the  patent, 
where  both  persons  were  present  at  the  time 
of  such  operation  and  each  claims  to  have 
been  the  originator  of  the  experiment  from 
which  the  invention  sprung.  National  Elec- 
tric Signaling  Co.  17.  De  Forest  Wireless  Tel. 
Co.,  (1905)   140  Fed.  449. 

Recognition  of  patent  by  public  as  evidence 
of  invention.  —  Elliott  v.  Youngstown  Car 
Mfg.  Co.,  (C.  C.  A.  1910)  181  Fed.  345,  re- 
versing  (1909)   173  Fed.  315. 


rVi.  UTlLiTr. 

Utility  essential  to  patentability.  —  In  re 
Klemm,  (1903)  21  App.  Cas.  (D.  C.)  186. 

Test  of  utility.  —  It  is  sufficient  to  sustain 
a  patent  for  a  valve  against  the  objection  of 
inoperativeness  if  the  combination  of  parts 
shown  forms  a  workable  device  when  attached 
to  a  structure  for  which  it  was  evidently  in- 
tended. Kenney  Mfg.  Co.  v.  J.  L.  Mott  Iron 
Works,  (1905)   137  Fed.  431. 

Demonstration  of  utility.  —  Where  new  de- 
vices are  of  an  old  type,  and  the  novelty  con- 
sists in  specific  construction,  it  may  be  that 
practical  utility  may  be  determined  without 
use  under  conditions  of  industry;  but,  where 
the  device  is  of  a  new  type,  there  is  need  for 
demonstration  of  utility  under  the  conditions 
of  practical  operation.  Paul  v.  Hess,  (1905) 
24  App.  Cas.  (D.  C.)  462. 

Combination  producing  new  result.  —  A 
new  combination  of  two  old  elements,  so  as 
to  make  a  new  article,  is  patentable  only 
when  it  results  in  producing  a  new  and  useful 
article,  within  the  meaning  of  the  patent  law. 
In  re  Klemm,  (1903)  21  App.  Cas.  (D.  C.) 
186. 

Improved  mechanism.  —  An  improvement  in. 
mechanism  for  sawing  stone,  by  which  the 
saw  is  moved  against  the  stone,  which  re- 
mains at  rest  during  the  operation  instead 
of  being  fed  to  the  saw,  as  in  machines  of 
the  prior  art,  discloses  patentable  utility. 
Diamond  Stone  Sawing  Mach.  Co.  v.  Brown, 
(1904)   130  Fed.  896. 

Capacity  to  produce  result  —  A  patent 
for  a  device  which  states  that  a  part  is 
preferably  made  of  a  stated  material  is  not 
rendered  invalid  by  the  fact  that  when  such 
part  is  made  of  a  certain  other  material 
the  '  device  is  inoperative.  Kirchberger  v, 
American  Acetylene  Burner  Co.,  (1903)  124 
Fed.  764,  affirmed  (C.  C.  A.  1904)  128  Fed. 
699. 

Better  than  other  inventions.  —  A  patented 
invention  cannot  be  held  in  an  infringement 
case  to  be  patentable  because  commercially 
better  than  prior  devices,  especially  in  the 
absence  of  evidence  to  show  that  this  has 
been  recog^nized  by  the  commercial  world,  or 
that  the  patented  device  has  supplanted  the 
prior  device,  or  that  it  has  gained  any  recog- 
nized position,  (yomputinc;  Scale  Co.  v.  Auto- 
matic Scale  Co.,  (1905)  26  App.  Cas.  (D.  C.) 


238,  affirmed  (1907)  204  U.  S.  609,  27  8.  Ct. 
307,  61  U.  S.  (L.  ed.)  645. 

Utility  as  evidence  of  invention.  —  The 
utility  of  a  device  is  not  in  itself  evidence  of 
patentable  invention,  although  it  is  entitled 
to  weight  when  that  question  is  doubtful. 
Union  Biscuit  Co.  v,  Peters,  (C.  C.  A.  1903) 
125  Fed.  601,  reversing  120  Fed.  679. 

Improving  conditions  of  labor.  —  The  con- 
tribution to  an  important  industry  of  a  de- 
vice that  is  labor  saving  and  effective,  and  re- 
lieves to  a  degree  work  imder  fierce  heat  con- 
ditions, is  meritorious  in  the  patent  system, 
and  rises  to  the  plane  of  the  humane.  J.  L*. 
Mott  Iron  Works  v.  Standard  Sanitary  Mfg. 
Co.,  (C.  C.  A.  1908)   169  Fed.  135. 

Ezt^isive  sale  or  use.  —  On  the  question  of 
the  utility  of  a  patented  device  or  process,  the 
fact  that  it  was  the  first  to  achieve  practical 
and  commercial  success  is  of  weight.  Burdon 
Wire,  etc.,  Co.  v.  Williams,  (1904)  128  Fed. 
927. 

The  commercial  success  of  a  patented  ar- 
ticle can  only  be  considered  on  the  issue  of 
invention,  where  such  issue  is  in  serious 
doubt.  American  Salesbook  Co.  v,  Carter- 
Crume  Co.,  (1903)  125  Fed.  499. 

Development  of  art.  —  The  fact  that  an  in- 
vention constitutes  an  important  and  desir- 
able improvement  in  an  art,  in  the  develop- 
ment of  which  many  inventors  have  partici- 
pated without  makiuff  such  improvement,  af- 
fords persuasive  evidence  of  patentability. 
Brill  V.  North  Jersey  St.  R.  Co.,  (1903)  124 
Fed.  778. 

Only  slight  evidence  of  utility  required. — 
It  requires  only  slight  evidence  of  successful 
operation  to  avoid  the  defense  of  inoperative- 
ness of  a  patented  device.  Thayer  v.  Wold. 
(1906)  142  Fed.  776,  affirmed  (C.  C.  A.)  148 
Fed.  227. 

Presumption  as  to  operativeness  of  device. 

—  It  is  a  reasonable  presumption,  especially 
when  corroborated  by  other  evidence,  that  a 
person  skilled  in  the  manufacture  of  a  prod- 
uct to  the  making  of  which  his  invention  re- 
lates, before  he  filed  an  application  for  a 
process,  made  experiments  to  ascertain 
whether  the  desired  results  could  be  obtained. 
Saunders  v.  Miller,  (1909)  33  App.  Cas.  (D. 

C.)  466. 
Testing  utility  before  appl3ring  for  patent. 

—  Caution  in  sufficiently  testing  the  utility 
of  an  invention  and  establishing  the  value  of 
a  discovery  before  rushing  into  the  Patent 
Office  is  to  be  commended  rather  than  con- 
demned. Saunders  v.  Miller,  (1909)  33  App. 
Cas.   (D.  C.)   456. 

Litigation  as  evidence  of  utility.  —  The 
utility  of  a  patented  device  may  be  attested 
by  the  litigation  over  it.  Diamond  Rubber 
Co.  V.  Consolidated  Rubber  Tire  Co.,  (1911) 
220  U.  S.  428,  31  S.  Ct.  444.  56  U.  S.  (L.  ed.) 
527,  affirming  (1908)  162  Fed.  892,  89  C.  C. 
A.  582. 

V.  Novelty  and  Anticipatiok. 

Novelty  necessary.  —  Tn  re  BHemm,  (1903) 
21  App.  Cas.  CD.  C.)  186. 

A  claim  to  a  printing  press  is  unpatentable, 
where  it  amounts  to  a  mere  duplioatioii  of 
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what  is  shown  in  the  prior  art  and  involves 
the  production  of  no  new  result,  save,  per- 
J»P«i  greater  convenience.  In  re  Scott, 
(1906)  26  App.  Cas.  (D.  C.)  307. 

Pioneer  patent.  —  A  pioneer  patent  is  one 
which  first  discloses  means  to  accomplish  a 
certain  result,  and  the  term  does  not  apply  to 
a  patent  for  new  means  to  accomplish  a  re- 
sult already  attained  in  another  way,  al- 
though they  may  be  an  improvement  on  the 
old  way.  National  Dump  Car  Co.  i?.  Ralston 
Steel  Car  Co.,  (C.  C.  A.  1909)   172  Fed,  393. 

Domestic  and  foreign  patents.  —  A  United 
States  patent  will  not  be  defeated  by  a  prior 
foreign  patent,  unless  it  describes  or  shows 
the  patented  invention  in  such  full,  clear,  and 
exact  terms  as  to  enable  any  person  skilled  in 
the  art  to  practice  it  without  the  necessity  of 
experimenting.  Valvona  v,  D'Adamo,  (1905) 
135  Fed.  644. 

Accidental  production.— Anticipation  is  not 
avoided  by  the  fact  that  the  inventor  of  the 
anticipatory  device,  which  he  reduced  to  prac- 
tice, did  not  realize  its  value,  and  so  changed 
it  before  applying  for  a  patent  that  the  pat- 
ented structure  was  not  an  anticipation.  Mer- 
rimac  Mattress  Mfg.  Co.  t?.  Feldman,  (1904) 
133  Fed.  64. 

Prior  knowledge  and  use  which  will  antici- 
pate a  later  patent  is  not  to  be  made  out  by 
a  chance  combination  made  without  apprecia- 
tion of  the  principle  on  which  the  patent  is 
based.  Western  Tube  Co.  v.  Rainear,  (1907) 
156  Fed.  49. 

Although  a  new  function  appears  in  a  ma- 
chine made  under  a  patent,  if  it  was  acci- 
dental, unrecognized  by  the  patentee,  and  no 
disclosure  thereof  made  to  the  public,  it  is 
not  an  anticipation  of  a  subsequent  patent. 
Hillard  t?.  Fisher  Book  Typewriter  Co.,  (C. 
C.  A.  1908)  159  Fed.  439,  affirming  (1907) 
161  Fed.  34. 

The  fact  that  the  method  of  a  process  pat- 
ent had  been  previously  used  by  another  by 
chance,  and  without  appreciating  its  merit 
or  value,  does  not  invalidate  the  patent. 
Karfiol  17.  Rothner,  (1908)  165  Fed.  923. 

A  merely  accidental  occurrence,  realizing 
the  structure  of  a  patent,  not  only  not  ap- 
preciated, but  made  the  ground  of  rejection 
as  an  imperfection,  is  not  an  anticipation. 
Edison  Electric  Light  Co.  v.  Novelty  Incan- 
descent Lamp  Co.,  (C.  C.  A.  1909)  167  Fed. 
977,  reversing  (1908)   161  Fed.  549. 

The  mere  accidental  employment  of  a 
feature  or  element  of  a  device,  where  its  real 
value,  for  a  purpose  for  which  it  is  afterward 
put  in  use  by  another,  is  not  recognized  at 
the  time  of  such  accidental  use,  cannot  be 
invoked  to  anticipate  a  patent  for  the  later 
flpvice.  Doble  r.  Pelton  Water  Wheel  Co., 
(1910)  186  Fed.  526. 

Accidental  discovery  in  working  patented 
process.  —  An  expert  cannot  take  a  process 
patent,  which  has  never  been  applied  in- 
dustrially, and  work  the  process  in  his  labo- 
ratory, and  discover  therefrom  something 
which  is  not  disclosed  on  the  face  of  the 
patent,  and  then  transfer  that  experience 
back  to  tin*  time  of  the  patent,  and  make  it 
a  part  of  the  prior  art,  for  the  purpose  of 
dereating  a  subsequent   patent  for   a   meri- 


torious invention.      Nay  lor  v.  Alsop  Process 
CJo.,  (C.  C.  A.  1909)   168  Fed.  911. 

unintended  feature.  — A  patent  otherwise 
valid  is  not  void  for  anticipation  because  a 
prior  patent  covers  a  device  which  might  be 
so  constructed  as  to  be  capable  of  the  same 
use  as  that  of  the  later  patent,  where  the 
prior  patent  gives  no  sign  that  such  use  was 
contemplated,  and  no  specific  directions  for 
such  construction.  Cauda  v.  Michigan  Malle- 
able Iron  Co.,  (C,  C.  A.  1903)  124  Fed.  486, 
modifying  (1902)   123  Fed.  95. 

The  accidental  occurrence  of  an  element 
or  feature  of  a  patented  combination  in  prior 
structures,  where  its  character  and  function 
as  subsequently  used  were  not  recognized, 
does  not  constitute  an  anticipation.  Beck- 
with  V.  Malleable  Iron  Range  Co.,  (1910)  174 
Fed.  1001 

Lost  or  forgotten  invention.  —  An  invention 
which  has  been  perfected  by  the  construction 
of  a  machine,  which  was  used  in  practical 
work  for  a  number  of  years  by  the  inventor 
and  is  still  in  his  possession,  and  of  which 
he  had  photographs  taken,  which  he  still  pre- 
serves, does  not  lose  its  effect  as  an  antici-' 
pation  of  a  subsequent  patent  to  another  for 
substantially  the  same  machine  as  one  which 
has  been  finally  abandoned  and  forgotten,  al- 
though the  inventor  failed  to  realize  the  full 
value  of  the  invention  and  after  a  time  dis- 
continued the  use  of  the  machine.  Buser  v. 
Novelty  Tufting  Mach.  CO.,  (C.  C.  A.  1907) 
151  Fed.  478. 

Accessible  to  public.  —  A  prior  use,  in  order 
to  negative  novelty  in  a  later  patented  de- 
vice, must  be  something  more  than  an  acci- 
dental or  casual  one,  and  must  be  so  far 
understood  and  practiced  or  persisted  in  as 
to  contribute  to  the  sum  of  human  knowledge 
and  be  accessible  to  the  public,  becoming  an 
established  fact  in  the  art.  Anthracite  Sepa- 
rator Co.  V.  Pollock,  (1909)   175  Fed.  108. 

Application  as  anticipation.  —  An  applica- 
tion for  a  patent  filed  prior  to  a  patent  in 
suit  can  have  weight  as  an  anticipation  only 
if  there  has  been  some  actual  use  of  the  in- 
vention, so  that  there  are  elements  of  pub- 
licity; the  application  itself  not  being  suffi- 
cient to  make  the  invention  a  part  of  the 
prior  art.  Thomson-Houston  Electric  Co.  t?. 
Ohio  Brass  Co.,  (1904)   130  Fed.  542. 

Filing  model  as  anticipation.  —  While  a 
model  filed  in  the  Patent  Office  will  not,  in 
itself,  amount  to  an  anticipation  which  will 
invalidate  a  subsequent  patent  to  another, 
the  word  "  model  **  as  so  used  must  be  un- 
derstood in  its  ordinary  sense  as  meaning 
merely  a  pattern  or  representation,  and  not 
as  meaning  the  actual  machine  or  device  of 
the  invention.  American  Writing  Mach.  Co. 
V.  Wagner  Typewriter  Co.,  (C.  C.  A.  1907) 
151  Fed.  676,  affirming  (1905)   138  Fed.  108. 

Sales  in  regular  course  of  business.— Wliere 
the  inventor  of  a  cigar  pocket  for  more  than 
two  years  before  applying  for  a  patent  there- 
for made  and  sold  such  pockets  in  the  regular 
course  of  his  business,  such  articles  were  in 
"  public  use "  and  "  on  sale,"  although  they 
were  not  kept  by  him  in  stock,  but  were 
made  up  only  on  orders  received ;  it  being  the 
custom  of  the  trade  to  take  such  orders  by 


1671 


Tol.  7,  p.  4S1,  MO.  48M. 


PA  TENTS. 


▼•1.  ▼»  p.  4S1,  Mi.  4Me. 


sample.     Dittgen  u.  Racine  Paper  Goods  Co., 

(1910)  181    Fed.   394.      See   also  McCreery 
Engineering  Co.    v.  Massachusetts  Fan   Co., 

(1911)  186  Fed.  846. 

Concealed  invention.  —  Where  a  junior  ap- 
plicant concealed  his  invention  for  a  short 
time,  but  soon  gave  it  to  the  public  in  the 
way  of  the  result  of  its  operation,  and  showed 
it  to  his  opponent  early  in  the  year  follow- 
ing its  reduction  to  practice  by  construction 
of  an  operative  machine,  such  conduct  is  in- 
consistent with  the  theory  of  suppression  of 
the  invention,  which  will  deprive  him  of  his 
rights.  Meyer  1;.  Sarfert,  (1902)  21  App. 
Cas.  (D.  C.)  26. 

Knowledge  of  inventor.  —  Inventors  must 
be  charged  with  knowledge  of  devices  dis- 
closed in  former  patents,  whether  or  not  they 
have  actual  knowledge  of  such  patents.  Mil- 
lett  V.  Allen,  (1906)  27  App.  Cas.  (D.  C.) 
70. 

A  theory  or  mental  conception  of  a  new 
device  is  not  "  invention  "  within  the  patent 
law,  and  the  date  of  an  invention  cannot  be 
carried  back  of  the  time  when  it  was  em- 
bodied in  a  model  or  drawing,  or  some  con- 
crete form  would  enable  those  skilled  in  the 
art  to  construct  the  device.  Corrington  r. 
Westinghouse  Air  Brake  Co.,  (C.  C.  A.  1910) 
178  Fed.  711,  rwersing  (1909)    173  Fed.  69. 

Redaction  to  practice.  —  In  contemplation 
of  law  an  invention  does  not  exist  until  the 
inventor's  ideas  have  been  reduced  to  prac- 
tical form,  either  as  the  basis  for  a  patent 
or  an  anticipation  of  another's  invention. 
American  Graphophone  Co.  v.  L^eds,  etc., 
Co.,  (C.  C.  A.  1909)  170  Fed.  327;  Gallagher 
V.  Hien,  (1905)  25  App.  Cas.  (D.  C.)  77; 
Ocumpaugh  i;.  Norton,  (1906)  25  App.  Cas. 
(D.  C.)  90. 

The  decisions  involving  the  question  of  re- 
duction to  practice  may  be  divided  into  three 
Seneral  classes,  namely:  (1)  Those  including 
evices  so  simple  and  of  such  obvious  efficacy 
that  a  complete  construction  of  one  of  a  size 
and  form  intended  for  and  capable  of  prac- 
tical use  is  held  sufficient  without  test  in 
actual  use.  (2)  Those  where  a  machine  em- 
bodying every  essential  element  of  the  inven- 
tion, having  been  tested  and  its  practical 
utility  for  the  intended  purpose  demonstrated 
to  reasonable  satiefaction,  has  been  held  to 
have  been  reduced  to  practice  notwithstand- 
ing it  may  not  be  a  mechanically  perfect  ma- 
chine. (3)  Those  where  the  machine  is  of 
such  a  character  that  the  particular  use  for 
which  it  is  intended  must  be  given  special 
consideration  and  requires  satisfactory  opera- 
tion in  the  actual  execution  of  the  object.  In 
eases  within  the  second  and  third  classes, 
long  delay  in  putting  the  machine  in  actual 
use  for  the  intended  purpose  is  a  potent  cir- 
cumstance in  determining  whether  the  test 
was  successful,  or  onlv  an  abandoned  experi- 
ment. Sydeman  v,  Thoma,  (1909)  32  App. 
Cas.  (D.  C.)  362. 

Diligence  in  reduction  to  practice.  —  The 
diligence  required  of  an  inventor  is  diligence 
rather  in  the  reduction  of  his  invention  to 
practice,  than  in  application  to  the  Patent 
Office,  or  in  manufacturing  his  device  for 
public   use.      Rolfe   V,   Hoffman,    (1906)    26 


App.  Cas.  (D.  C.)  336;  Laas  v,  Scott,  (1905) 
26  App.  Cas.  (D.  C.)  354. 

There  is  no  general  rule  as  to  what  con- 
stitutes due  diligence  in  reducing  to  practice, 
that  being  a  question  to  be  determined  by 
all  the  facts  and  surrounding  circumstances 
in  the  particular  case.  O'Connell  f .  Schmidt, 
(1906)   27  App.  Cas.   (D.  C.)   77. 

By  due  diligence  in  reduction  to  practice 
is  meant  reasonable  diligence;  and  where  a 
party  to  an  interference  has  taken  eleven 
months  to  accomplish  a  reduction  to  practice 
he  cannot  be 'heard  to  say  that  his  adversary, 
who  has  taken  only  eight  months,  ia  guilty 
of  laches.  Fowler  1?.  McBerty,  (1906)  27 
App.  Cas.  (D.  C.)  41,  46. 

Where  one  of  the  parties  to  an  interference 
is  the  first  to  conceive  the  invention,  but 
later  than  his  rival  in  its  reduction  to  prac- 
tice, the  controversy  between  them  is  reduced 
to  the  question  of  diligence  on  the  part  of 
the  former.  Liber  man  r.  Williams,  (19(M) 
23  App.  Cas.   (D.  C.)  223. 

First  reducer  to  practice  entitled  to  patent. 
—  In  the  sense  of  the  patent  statute,  he  is 
the  first  inventor  who  by  his  own  thought 
makes  an  article  or  material,  and  first  per- 
fects and  adapts  his  discovery  to  actual  use, 
although  some  one  may  have  previously  made 
a  similar  article  without  putting  it  to  prac- 
tical use  or  giving  his  discovery  to  the  public 
in  any  way.  Warren  Bros.  Co.  v,  Owosso, 
(C.  C.  A.  1909)   166  Fed.  309. 

The  first  to  reduce  an  invention  to  prac- 
tice, as  shown  by  an  actual  construction  pro- 
duced in  court,  is  usually  held  to  be  the  in- 
ventor, as  against  another  who  merely  says 
he  had  previously  conceived  the  invention. 
Merrimac  Mattress  Mfg.  Co.  r.  Feldman, 
(1904)    133  Fed.  64. 

An  inventor,  who,  although  the  first  to 
conceive,  is  the  last  to  reduce  to  practice, 
and  who  is  not  exercising  diligence  when  his 
opponents  enter  the  field,  is  not  entitled  to 
priority.  Laas  c.  Scott,  (1905)  26  App. 
Cas.   (D.  C.)   364. 

Where  the  proof  in  an  interference  case 
showed  that  the  senior  party  had  the  inven- 
tion in  controversy,  and  had  reduced  it  to 
practice  by  the  construction  and  operation  of 
the  device  in  December,  1896,  or  in  the  early 
part  of  1897,  while  the  junior  party's  reduc- 
tion to  practice  was  not  shown  to  have  taken 
place  until  October,  1897,  priority  of  inven- 
tion was  properly  awarded  to  the  senior 
party.  Shaffer  v,  Dolan,  (1904)  23  App. 
Cas.   (D.  C.)   79. 

A  junior  applicant  in  an  interference  case, 
who  was  the  first  to  conceive  and  make  dis- 
closures of  the  invention,  but  the  last  to  con- 
structively reduce  it  to  practice  by  filing  his 
application,  about  five  years  after  conception, 
and  more  than  four  years  after  the  applica- 
tion of  the  senior  party,  held  to  be  lacking 
in  diligence  and  not  entitled  to  an  award  of 
priori tv  of  invention.  Paul  v,  Johnson, 
(1904)'  23  App.  Cas.   (D.  C.)   187. 

What  constitutes  reduction  to  practice  pm- 
erally.  —  It  is  essential  that  a  device,  to  con- 
stitute reduction  to  practice,  must  show  that 
the  work  of  the  inventor  is  finished,  physi- 
cally as  well  as  mentally.     Nothing  mnst  be 
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l«ft  to  the  inventive  genius  of  tbe  public. 
Sydeman  v.  Thoma,  (1909)  32  App.  Cao.  (D. 
C.)  362. 

Insnffidently  tested  maclime  as  leduction 
to  practice.  —  Where  one  of  the  parties  to  an 
interference  involving  the  ejecting  mechan- 
ism of  a  match  machine  was  not  a  match 
manufacturer,  but  a  manufacturer  of  ma- 
chines, his  failure  to  test  his  device  with  real 
matches,  instead  of  dummy  matches,  and  his 
failure  to  use  his  machine  commercially, 
could  not  be  taken  as  discrediting  his  claim 
tha ':  the  machine  wa«  successfully  reduced  to 
practice.  Wyman  r.  Donnelly,  (1903)  21 
Add.  Cas.  (D.  C.)  81. 

Conatmction  of  operative  machine  aa  re- 
duction to  practice.  — A  full-sized  operative 
structure  fit  for  commercial  use,  except  for 
the  ornamentation  and  polish,  held,  in  an 
interference  case,  to  be  a  full  and  complete 
reduction  to  practice  for  the  purpose  of  dis- 
playing the  invention.  Hope  v,  Voight, 
(1905)  25  App.  Gas.   (D.  C.)  22. 

Reduction  to  practice  not  proved  by  either 
party.  —  Where  neither  party  to  an  interfer- 
ence proves  actual  reduction  of  the  invention 
to  practice,  but  the  junior  party  was  the 
first  to  conceive  and  made  disclosure  of  it  to 
the  senior  before  the  latter's  application  was 
filed,  it  was  held  that  the  junior  party  was 
entitled  to  an  award  of  priority  of  inven- 
tion. Greenwood  r.  Dover,  (1904)  23  App. 
Cas.  (D.  C.)  251. 

Application  as  reduction  to  practice.— When 
an  application  for  a  patent  has  been  allowed 
and  then  abandoned,  and  subsequently  or  be- 
fore the  forfeiture  has  been  completed  an- 
other application  is  filed  in  which  substan- 
tially the  same  invention  is  described  and 
claimed,  the  applicant  is  entitled,  in  an  in- 
terference case,  to  the  filing  date  of  his  first 
application  as  that  of  his  constructive  re- 
duction to  practice.  Lotterhand  v.  Hanson, 
(1904)   23  App.  Cas.    (D.  C.)   372. 

Mere  accidental  practice  does  not  constitute 
reduction  to  practice.  Thompson  t\  Smith, 
(1909)   33  App.  Cas.   (D.  C.)  284. 

Reduction  to  practice  by  agent.  —  Where  a 
typewriter  manufacturing  company,  after  de- 
clining to  purchase  an  invention  and  return- 
ing a  model  of  the  device  to  the  inventor, 
adapted  the  invention  to  one  of  its  type- 
writers, and  constructed  a  machine  embody- 
ing it,  and  then  purchased  the  invention,  and 
procured  an  assignment  of  it,  the  company 
cannot  be  said  to  have  been  the  agent  of  the 
inventor  in  reducing  the  invention  to  prac- 
tice, so  as  to  make  such  reduction  inure  to 
his  benefit,  in  an  interference  between  him 
and  another  inventor  of  the  same  device. 
Howell  r.  Hess,  (1907)  30  App.  Cas.  (D.  C.) 
194. 

The  mere  making  of  a  model  of  a  device 
will  not  amount  to  a  reduction  to  practice  of 
the  invention  embodied  in  it,  where  the  model 
represents  a  device  intended  to  be  used  as  a 
piu^  of  a  complicated  machine,  and  the  prac- 
tical usefulness  of  which  depends  on  a  t<^st 
in  that  machine.  Howell  v.  Hess,  (1907) 
30  App.  Cas.  (D.  C.)  194. 

ITnless  an  invention  belongs  to  that  class 
of  simple  inventions  which  require  no  other 


proof  of  their  practicability  than  the  con- 
struction of  a  model,  the  mere  construction 
of  a  model  does  not  constitute  a  reduction  to 
practice,  even  if  such  model  is  clearly  suffi- 
cient to  disclose  the  invention,  and  to  enable 
those  skilled  in  the  art  to  understand  it 
thoroughly.  O'Oonnell  t;.  Schmidt,  (1906) 
27  App.  Cas.  (D.  C.)  77. 

Requirements  of  operative  device.  — In  de- 
termining whether  a  device  constitutes  a 
reduction  to  practice,  its  size  is  not  nec- 
essarily controlling,  nor  is  mechanical  perfec- 
tion, or  that  there  are  "possibilities  of 
greater  excellence  in  shape,  location,  arrange- 
ment, material,  or  adjustment,"  essential; 
but  it  is  essential  that  the  device  should  show 
that  the  work  of  the  inventor  is  finished  phy- 
sicallv  as  well  as  mentally,  and  nothing  left 
for  the  inventive  senius  of  the  public.  Gal- 
lagher t?.  Hien,  (1905)  25  App.  Cas.  (D.  C.) 
77. 

To  constitute  a  reduction  to  practice,  the 
device  constructed  must  be  fashioned  out  of 
a  material  capable  of  actual  use  for  the  in- 
tended purpose.  Oilman  17.  Hinson,  (1906) 
26  App.  Cas.  (D.  C.)  409. 

In  order  to  constitute  reduction  to  prac- 
tice, it  is  not  necessary  that  a  device  should 
have  been  made  of  a  material  which  would  be 
used  when  it  should  be  placed  on  the  market ; 
nor  is  it  necessary  that  it  should  have  been 
mechanically  perfect,  so  long  as  it  was  an 
operative  device,  and  was  used  as  such,  and 
showed  that  the  work  of  the  inventor  was 
complete.  Lowrie  v,  Taylor,  (1^06)  27  App. 
Cas.  (D.  C.)  522. 

Necessity  for  actual  tests.  — Where  it  ap- 
pears that  an  invention  is  a  radical  departure 
from  previous  methods,  in  order  to  establish 
the  fact  of  reduction  to  practice,  thorough 
tests  are  necessary.  Gallagher  v,  Hien, 
(1905)  25  App.  Cas.  (D.  C.)  77. 

In  order  that  a  device  mav  be  a  reduction 
to  practice,  it  is  necessary  in  every  case,  ex- 
cept that  of  a  very  simple  device,  that  it  be 
tested.  A  scale  of  the  pendulum  pattern  is 
a  device  requiring  a  test  to  show  its  ac- 
curacy. Pool  V.  Dunn,  (1909)  34  App.  Cas. 
(D.  C.)  132. 

Mere  experiments  not  reduction  to  practice. 
—  It  is  not  necessary,  in  order  to  constitute 
reduction  to  practice,  that  actual  tests  of  the 
invention  be  made  in  order  to  complete  tbe 
inventive  act;  but  the  device  relied  on  must, 
however,  if  it  has  not  been  worked,  clearly 
be  capable  of  work,  and  not  have  been  a 
mere  experiment.  Gallagher  v.  Hien,  (1905) 
26  App.  Cas.  (D.  C.)  77;  Ocumpaugh  v. 
Norton,  (1905)  25  App.  Cas.  (D.  C.)  90; 
Bourn  r.  Hill,  (1906)  27  App.  Cas.  (D.  C.) 
291. 

Experimental  operation.  —  In  an  interfer- 
ence case,  where  there  were  tests  of  the  de- 
vice embodying  the  invention  by  men  of  ex- 
perience in  the  particular  art  to  which  the 
invention  related,  at  a  place  equipped  with 
everything  necessary  to  enable  continued  and 
complete  tests  to  be  made,  it  was  held  that 
there  had  been  a  reduction  to  practice,  in 
that  the  test  showed  the  work  of  the  inven- 
tion to  be  complete,  though  the  first  device 
so  made  was  not  a  commercial  article.     An- 
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drew«  V.  Nilson,  (1906)  27  App.  Cas.  (D.  C.) 
451. 

In  order  to  reduce  to  practice  a  device  for 
protecting  low-tension  telephone  circuits  from 
the  injurious  effects  of  unduly  strong  cur- 
rents, it  is  sufficient  to  operate  the  device 
with  currents  such  as  would  prevail  in  tele- 
phone circuits  if  the  latter  became  crossed 
with  wires  carrying  more  current  than  is 
safe,  and  it  is  not  necessary  actually  to 
operate  it  in  a  telephone  circuit.  Rolfe  v, 
Hoffman,  (1905)  26  App.  Cas.  (D.  €.) 
336. 

Necessity  of  complete  machine.  —  Where 
prior  patents,  or  the  machines  constructed 
under  them,  embody  the  principle  covered  by 
a  later  patent,  and  sufficiently  disclose  the 
invention  claimed  therein,  they  are  not  de- 
prived of  their  effect  as  anticipations  by  the 
mere  fact  that  such  machines  are  not  capable 
of  successful  practical  working,  because  of 
objections  as  to  minor  matters  of  detail  in 
construction.  Van  Epps  v.  United  Box 
Board,  etc.,  Co.,  (C.  C.  A.  1906)  143  Fed. 
869,  reversing  (1905)    137  Fed.  418. 

In  the  case  of  simple  deyices,  it  is  not  es- 
sential that  actual  tests  of  the  invention  be 
made  in  order  to  constitute  a  reduction  to 
practice.  Rolfe  v.  Hoffman,  (1905)  26  App. 
Cas.   (D.  C.)   336; 

An  improvement  in  mantles  for  incan- 
descent lights  of  the  inverted  type,  held  not 
so  simple  or  of  such  obvious  efficacy  that  the 
making  of  one  of  the  required  description 
constituted  an  actual  reduction  to  practice 
without  its  test  on  the  inverted  lamp  then 
in  use.  Daggett  v.  Kaufmann,  (1909)  33 
App.  Cas.  (D.  C.)  450. 

Whether  the  making  of  a  model  of  a  snap 
hook,  so  constructed  that  it  may  be  attached 
to  a  chain  without  the  necessity  of  welding 
the  chain,  constitutes  reduction  to  practice, 
in  view  of  the  simplicity  of  the  device,  the  in- 
vention is  so  simple  that  the  construction  of 
a  model  containing  all  the  elements  of  the 
invention  will  amount  to  a  demonstration  of 
utility.  Schartow  v.  Schleicher,  (1910)  35 
App.  Cas.   (D.  C.)   347. 

Acts  constitating  redaction  to  practice. — 
The  same  act  or  set  of  acts  may  or  may  not 
constitute  a  reduction  to  practice,  modified, 
as  they  may  be,  by  the  special  circumstances 
of  the  particular  case.  Gallagher  v.  Hien, 
(1905)  25  App.  Cas.  (D.  C.)  77;  Rolfe  v. 
Hoffman,  (1905)  26  App.  Cas.  (D.  C.)  336; 
Andrews  v.  Nilson,  (1906)  27  App.  Cas.  (D. 
C.)  451;  Sydeman  v.  Thoma,  (1909)  32  App. 
Cas.  (D.  C.)  362. 

Delay  in  filing  application  as  negativing  re- 
duction to  practice.  —  A  delay  of  two  years 
and  a  half  in  filing  an  application  for  a  pat- 
ent is  not  sufficient  to  destroy  the  weight  of 
proof  of  an  actual  reduction  to  practice,  es- 
pecially where  it  appears  that  drawings  show- 
ing substantially  the  same  construction  as  the 
original  device  were  sent  to  the  applicant's 
attorneys  more  than  a  year  before  the  filing 
of  the  application,  and  before  any  one  else 
had  entered  the  field.  Seeberger  t?.  Russel, 
(1905)  26  App.  Cas.  (B.  C.)  344.  See  also 
Ocumpaugh  r.  Norton,  (1905)  25  App.  Cas. 
(D.  C.)  80. 


Evidence  of  reduction  to  practice.  —  V^liere 
one  of  the  parties  to  an  interference,  and  i 
witness  skilled  in  the  art,  testified  that  such 
party's  machine  was  successfully  operated  in 
1896,  and  the  machine  in  its  present  condi- 
tion, although  apparently  dismantled  by  tho 
removal  of  parts,  supports  their  testimony,  H 
will  be  regarded  as  a  reduction  to  practice. 
Smith  V.  Brooks,  (1904)  24  App.  Cas.  (D.  C.) 
76. 

Where  it  appears,  in  an  interference  case, 
that  the  machine  claimed  as  a  reduction  to 
practice  by  one  of  the  parties  was  submitted 
by  him  to  his  employers,  but  they  adopted  an- 
other machine,  and,  this  proving  unsatisfac- 
tory, it  was  withdrawn  and  still  another  ma- 
chine put  on  the  market,  it  was  held  that  the 
circumstances  pointed  to  the  conclusion  that 
the  machine  did  not  represent  a  complete  and 
practical  invention.  Paul  v.  Hess,  (1905)  24 
App.  Cas.   (D.  C.)  462. 

Evidence  of  reduction  to  practice  must  em- 
brace all  the  elements  of  the  issue,  leav- 
ing nothing  to  inference  merely.  Robinson 
V,  Seelinger,  (1905)  25  App.  Cas.  (D.  C.) 
237. 

While  the  destruction  or  dismantling  of  a 
first  construction  and  the  loss  of  some  of  its 
parts  or  their  use  in  making  other  machines 
are  sometimes  important  in  determining  the 
question  of  reduction  to  practice,  they  are 
only  important  when  depending  on  other  cir- 
cumstances tending  to  cast  doubt  on  claims 
of  the  earlier  reduction,  notably  that  of  lon;x 
and  unreasonable  delay  in  the  exploitatimt 
of  the  invention.  Funk  v,  Whitely,  (1905) 
25  App.  Cas.  (D.  C.)  313. 

Where  the  inventor  of  an  escalator  an«] 
auxiliary  traveling  platform,  and  two  wit- 
nesses who  show  themselves  thoroughly  fa- 
miliar with  its  construction,  testify  fully  as 
to  the  construction  and  operation  of  the  de- 
vice, and  state  that  they  used  it  a  number  of 
times  and  found  it  successful,  a  reduction  to 
practice  is  sufficiently  proved,  and  it  is  un- 
necessary that  the  facts  on  which  they  base 
their  conclusion  as  to  the  successful  working 
of  the  device  should  appear  on  the  record. 
Seeberger  v.  Russel,  (1905)  26  App.  Cas.  (D. 
C.)   344. 

Although  the  fact  that,  after  an  alleged  suc- 
cessful operation  of  a  device,  the  device  was 
taken  apart  and  one  element  never  used  again, 
is  sufficient  to  warrant  an  inference  that  the 
test  was  not  successful,  yet,  when  a  reason- 
able and  satisfactory  explanation  of  such  fact 
if^  given,  such  an  inference  is  unwarranted. 
Seeber&rer  v,  Russel,  (1905)  26  App.  Cas.  (D. 
C.)  344. 

Necessity  of  prior  use.  —  In  determining 
the  question  of  identity  of  the  inventive  idea 
involved  in  two  patents,  it  is  not  a  sufficient 
answer  to  say  of  an  alleged  anticipation  that 
it  was  a  mere  paper  patent,  and  that  the  de- 
vice had  never  been  operative  or  commercially 
successful,  because  prior  existing  conditions 
may  not  have  stimulated  full  development. 
Ideal  Stopper  Co.  r.  Crown  Cork,  etc.,  Co.. 
(C.  C.  A.  1904)  131  Fed.  244,  affirming 
(1903)   123  Ferf.  666. 

To  constitute  an  anticipation  by  an  unpat- 
ented device,  it  is  not  necessary  that  it  should 
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hAVO  come  into  general  use,  but  it  is  sufficient 
it  it  was  in  actual  and  practical  use  by  a 
number  of  persons.  Daniel  17.  Bestein,  (1904) 
131  Fed.  469. 

A  horse  collar,  made  from  a  casing  cut 
from  a  single  piece  of  material  folded  and 
stitched  in  a  peculiar  manner,  is  one  of  those 
devices  so  simple  in  their  purpose  and  of  an 
efficacy  so  obvious  that  the  making  of  one 
of  a  size  and  form  intended  for  and  available 
for  practical  use  is  a  sufficient  reduction  to 
practice  without  actual  use  or .  test ;  and 
therefore  the  making  of  such  a  collar,  exhibit- 
ing it  to  a  number  of  persons,  and  putting  it 
on  sale,  without  testing  it  on  the  neck  of  a 
harnessed  animal,  is  a  reduction  to  practice 
of  the  invention.  Couch  r.  Barnett,  (1904) 
23  App.  Cas.  (D.  C.)  446. 

What  constitutes  a  prior  use.  —  The  rules 
of  law  as  to  what  constitutes  a  prior  use  and 
what  constitutes  a  reduction  to  practice  aro 
the  same.  Oilman  v,  Hinson,  (1906)  26  App. 
Cas.  (D.  C.)  409. 

Abandonment  of  use  of  patented  machine. 

—  A  machine  fully  embodying  a  device  subse- 
quently patented  by  another  does  not  lose  its 
effect  as  an  anticipation  because  its  use  was 
abandoned  solely  for  the  reason  that  the  prod- 
net  in  making  which  it  was  employed  was  not 
successful  where  it  is  shown  that  the  machine 
worked  successfully  and  the  maker  did  not 
abandon  the  invention  embodied  therein. 
United  Shoe  Machinery  Co.  r.  Greenman, 
(1906)   145  Fed.  538. 

The  subsequent  abandonment  of  the  use  of 
the  machine  does  not  render  it  an  abandoned 
experiment,  nor  lessen  its  effect  as  an  antici- 
pation which  will  invalidate  a  subsequent 
patent  to  another  for  substantially  the  same 
machine.  Buser  v.  Novelty  Tufting  Mach. 
Co.,  (C.  C.  A.  1907)  151  Fed.  478. 

Mere  invention  without  use  or  publication. 

—  It  is  not  enoueh  to  defeat  a  patent  that 
some  one  other  than  the  patentee  had  con- 
ceived the  invention  before  be  did,  or  had 
even  perfected  it,  so  long  as  it  had  not  been 
in  public  use,  or  described  in  some  patent  or 
publication,  if  the  patentee  was  an  original 
and  independent  inventor.  Lincoln  Iron 
Works  V.  W.  H.  McWhirter  Co.,  (C.  C.  A. 
1905)  142  Fed.  967,  affirming  (1904)  131 
Fed.  860. 

One  who  invents  and  constructs  a  machine, 
but  permits  it  to  slumber,  and  neither  applies 
for  a  patent  nor  makes  any  public  use  of  it, 
cannot  resort  to  such  invention  as  an  antici- 
pation of  a  subsequent  patent  obtained  by  an- 
other. Welsbach  Light  Co.  w.  Cohn,  (1910) 
181  Fed.  122. 

Mere  experimental  device.  —  Gallagher  v, 
Hien,  (1005)  25  App.  Cas.  (D.  C.)  77. 

Complete  invention  subsequently  aban- 
doned.—  Where  an  unpatented  mechanical 
invention  was  reduced  to  practice  by  the  con- 
struction and  use  of  the  device,  and  its  exhi- 
bition by  the  inventor  to  others,  it  cannot  be 
abandoned  so  as  to  change  its  effect  as  an 
anticipation  of  a  device  subsequently  patented 
bv  another.  Merrimac  Mattress  Mfg.  Co.  v. 
Feldman,  (1904)   133  Fed.  64. 

Abandoned  experiments.  —  Oral  testimony 
of  prior  invention  and  use,  not  only  unsup- 

1 


ported  by  any  writing  or  exhibits,  but  alio 
contradicted  on  the  question  of  priority  of 
date,  and  which,  at  best,  shows  only  an  unsuc- 
cessful and  abandoned  experiment,  is  insuffi- 
cient to  defeat  a  patent.  Arrqtt  v.  Standard 
Sanitary  Mfg.  Co.,  (1904)   131  Fed.  457. 

Where  the  idea  of  a  machine  has  been  con- 
ceived, and  the  conception  carried  into  effect 
by  the  construction  of  the  machine,  which  is 
used,  or  is  capable  of  being  used,  for  the  pur- 
pose for  which  it  was  designed,  it  is  no  longer 
an  experiment,  but  an  invention ;  and  the  sub- 
sequent abandonment  of  the  use  of  the  ma- 
chme  does  not  render  it  an  abandoned  experi- 
ment, nor  lessen  its  effect  as  an  anticipation 
which  will  invalidate  a  subsequent  patent  to 
another  for  substantially  the  same  machine. 
Buser  v.  Novelty  Tufting  Mach.  Co.,  (C.  C.  A. 
1907)  151  Fed.  478. 

A  delay  of  two  years  and  eight  months 
after  an  alleged  reduction  to  practice  raises 
a  strong  presumption  that  wnat  was  done 
amounted  to  a  mere  abandoned  experiment, 
but  such  presumption  may  be  overcome  by 
satisfactory  proof  that  the  machine  was  suc- 
cessfully operated.  Smith  v.  Brooks,  (1904) 
24  App.  Cas.  (D.  C.)  75. 

Long  delay  in  making  use  of  an.  invention 
claimed  to  have  been  reduced  to  practice,  or 
in  applying  for  a  patent,  is  a  potent  circum- 
stance tending  to  show  that  the  alleged  reduc- 
tion to  practice  was  nothing  more  than  an  un- 
satisfactory or  abandoned  experiment;  and 
this  is  specially  the  case  where,  in  the  mean- 
time, the  inventor  has  been  engaged  in  the 
prosecution  of  similar  inventions.  Oilman  v, 
Hinson,  (1906)   26  App.  Cas.   (D.  C.)  409. 

Abandonment  a  question  of  intention. — 
Abandonment  of  an  invention  in  its  experi- 
mental stage  is  a  question  of  intention,  and 
may  be  shown  by  conduct  even  within  the 
two  years  allowed  by  the  statute;  the  use  of 
an  invention  by  the  inventor  for  the  purpose 
of  testing  its  utility,  which  is  not  a  public 
use,  may  continue  indefinitely.  Warren  Bros. 
O).  r.  Owosso,  (C.  C.  A.  1909)   166  Fed.  309. 

Rejection  of  application  aa  showing  aban- 
doned experiment.  —  While  a  rejected  appli- 
cation for  a  patent  is  not  a  bar  to  a  subse- 
quent patent  to  another  for  the  same  device, 
the  fact  of  such  rejection  does  not  of  itself 
characterize  the  invention  as  an  abandoned 
experiment,  and  if  it,  in  fact,  had  passed  be- 
yond the  experimental  stage  and  was  in  prac- 
tical and  successful  use,  it  cannot  thereafter 
bo  appropriated  and  patented  by  another. 
:\Tiller  r.  Walker  Patent  Pivoted  Bin  Co., 
(1905)   138  Fed.  919. 

Application  for  patent  as  negativing  aban* 
doned  experiment.  —  Notwithstanding  that 
A,  having  embodied  his  invention  in  a  ma- 
chine whose  use  was  soon  abandoned,  later 
failed  to  describe  it  in  the  patent  granted 
him,  so  that  the  latter  was  inoperative,  yet 
the  attempt  to  obtain  the  patent  is  evidence 
that  A's  invention  was  not  an  abandoned  ex- 
periment. United  Shoe  Machinery  Co.  r. 
Greenman,  (1906)   145  Fed.  538. 

Prior  unpatented  device  by  same  inyentot. 
—  The  unpatented  device  of  the  same  inventor 
cannot  be  regarded  as  part  of  the  prior  art, 
BO  as  to  compel  him  to  face  it  as  an  antici- 
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pation,  or  prevent  him  from  drawing  on  it 
in  the  development  of  his  ideas,  where  it  had 
not  been  relinquished  by  two  years'  prior  use 
or  sale.    £ck  v.  Kutz,  (1904)   132  Fed.  758. 

Experiments  in  analogous  arts.  — The  ex- 
periments made  by  Sir  Humphry  Davy  in 
1807,  in  which  he  decomposed  small  pieces  of 
potash  or  soda  rendered  conductive  by  moist- 
ure, by  using  an  electric  current  to  effect 
both  fusion  and  decomposition,  while  inter- 
esting as  experiments,  cannot  be  held  an  an- 
ticipation of  the  Bradley  process  for  the  re- 
duction of  aluminium  ores,  in  view  of  the  facts 
that  the  materials  operated  upon  were  wholly 
different,  and  that  for  seventy-five  years,  with 
such  experiments  before  them,  chemists  and 
electricians  were  unable  to  make  the  possi- 
bilities suggested  thereby  practically  avail- 
able for  the  separation  of  aluminium  from  its 
ores.  Moreover,  attempts  of  Davy  himself 
to  separate  alumina  by  means  similar  to  those 
employed  with  soda  and  potash  were  unsuc- 
cessful. Electric  Smelting,  etc.,  Co.  v,  Pitts- 
burg Reduction  Co.,  (C.  C.  A.  1903)  125  Fed. 
926,  modifying  (1901)   111  Fed.  742. 

Patented  unsnccessfnl  device.— The  defense 
of  anticipation  is  not  made  out  where  the  al- 
leged anticipatory  process  or  machine  is  in- 
operative or  a  failure,  while  that  of  the  pat- 
ent is  operative  and  successful,  even  though 
the  same  devices  or  parts  are  used,  but  com- 
bined in  a  new  way.  Kirchberger  v.  Ameri- 
can Acetylene  Burner  Co.,  (1903)  124  Fed. 
764. 

A  patent  for  a  device  which  fails  to  accom- 
plish the  desired  end  is  not  an  anticipation 
of  one  for  a  device  which  successfully  accom- 
plishes it.  Farmers'  Mfg.  Co.  v.  Spruks  Mfg. 
Co.,  (C.  C.  A.  1904)  127  Fed.  691,  reversing 
(1902)  119  Fed.  694. 

A  patentee  cannot  be  denied  invention  be- 
cause of  a  prior  patent  for  a  device  which 
never  came  into  use,  unless  the  idea  on  which 
his  patent  is  predicated  is  so  clearly  set  forth 
or  suggested  in  the  alleged  anticipating  pat- 
ent that  a  mechanic  with  such  patent  before 
him  could  by  the  exercise  of  mere  mechanical 
skill  so  modify  proportions  or  change  the 
mode  of  operation  as  to  overcome  the  difficul- 
ties which  excluded  the  prior  device  from  com- 
mercial utility.  Ideal  Stopper  Co.  v.  Crown 
Cork,  etc.,  Co.,  (C.  C.  A..  1904)  131  Fed.  244, 
affirming  (1903)  123  Fed.  666. 

A  patent  for  an  improvement  or  manufac- 
ture which  does  not  accomplish  the  objects 
and  purpose  of  its  conception  and  is  imprac- 
ticable does  not  anticipate  a  later  patent  upon 
a  similar  device  capable  of  successful  opera- 
tion, unless  the  objections  to  the  device  of  the 
prior  patent  relate  merely  to  details  of  con- 
struction, or  where  it  can  be  converted  into 
a  successful  device  by  a  mechanic  of  ordinary 
skill.  Timolat  r.  Philadelphia  Pneumatic 
Tool  Co.,  (1904)  131  Fed.  257. 

SimiUiT  device  in  analogous  art.  —  There  is 
such  analogy  in  purpose  and  function  between 
a  machine  for  punching  paper  and  one  for 
punching  metal  that  the  former  may  properly 
be  considered  in  the  metal  punching  art.  Con- 
ley  V.  King  Bridge  Co.,  (1909)  176  Fed.  79. 

A  patent  for  the  first  successful  machine 
to  accomplish  a  new  and  useful  result  is  not 


anticipated  nor  limited  by  a  mere  paper  pat- 
ent granted  many  years  before,  although  it 
disclosed  the  theory  of  the  successful  ma- 
chine] such  a  patent  having  no  place  in  thu 
prior  art.  Kings  County  Raisin,  etc.,  Co.  r. 
U.  S.  Consolidated  Seeded  Raisin  Co.,  (C.  C. 
A.  1910)   182  Fed.  59. 

The  application  of  an  old  device  or  process 
to  a  similar  or  analogous  subject,  with  no 
change  in  the  manner  of  applying  it,  and  no 
result  substantially  distinct  in  its  nature, 
^s  not  patentable,  even  if  the  new  form  of  re- 
sult has  not  before  been  contemplated.  Mil- 
lett  V,  Allen,  (1906)  27  App.  Cas.  (D.  C.) 
70. 

Different  devices  in  same  art.  — Patents 
covering  systems  of  ventilation  belong  in  the 
same  art,  although  they  may  apply  the  art  to 
different  structures.  Jones  v.  Cyphers,  (C.  C. 
A.  1903)  126  Fed.  753,  affirming  (1902)  116 
Fed.  324. 

A  patent  for  an  improvement  in  chairs  hav- 
ing an  adjustable  back,  and  one  for  a  similar 
device  as  an  improvement  in  articles  of  fur- 
niture having  a  swinging  member,  are  in  the 
same  art;  only  mechanical  skill  being  re- 
quired to  adapt  the  device  to  the  different  ar- 
ticles. Cook  17.  Heywood  Bros.,  etc.,  Co., 
(1904)   131  Fed.  755. 

Device  not  brought  into  commercial  uae.— 
That  the  device  of  a  patent  never  came  into 
commercial  use  does  not  prevent  such  patent 
from  being  an  anticipation  of  a  later  one,  if 
it  sufficiently  embodies  the  elements  and  dis- 
closes the  principle  of  operation  of  the  latter 
or  from  narrowing  its  scope;  nor  is  it  ma- 
terial that  the  earlier  patentee  did  not  claim 
the  particular  device  of  the  later  patent  as  a 
part  of  his  invention.  E.  L.  Watrous  Mfg. 
Co.  t*.  American  Hardware  Mfg.  Co.,  (1908) 
161  Fed.  362. 

Scope  of  alleged  anticipating  machine.— 
The  scope  of  a  machine,  alleged  to  be  an  an- 
ticipation of  a  later  patented  machine,  is  co- 
extensive with  the  range  of  adjustment  of 
parts  which  its  construction  intelligently  pro- 
vides for.  Hillard  v.  Remington  Typewriter 
Co.,  (C.  C.  A.  1909)  170  Fed.  73,  affirming 
(1908)  163  Fed.  281. 

New  contrivance  for  old  purpose.  —  Patent 
No.  491,761  for  a  car  seat  having  a  reversible 
back  of  the  "walk  over"  type,  the  essential 
feature  of  which  is  a  pair  of  arms  connecting 
the  back  to  the  seat  frame,  having  the  one 
end  of  the  pair  pivoted  to  the  end  of  the  frame 
near  the  centre  thereof  by  pivots  arranged 
in  a  horizontal  plane,  and  having  the  other 
or  upper  end  of  tne  pair  pivoted  to  the  end  of 
the  back  by  pivots  arranged  in  a  plane  sub- 
stantially at  right  angles  to  the  plane  of  th« 
back,  in  such  method  of  pivoting  discloses 
novelty  and  patentable  invention,  and  is  en- 
titled to  a  broad  range  of  equivalents.  Hey- 
ward  Bros.,  etc.,  Co.  v.  Syracuse  Rapid  Tran- 
sit R.  Co.,  (1907)   152  Fed.  453. 

A  process  for  pasteurizing  beer  in  bottles 
by  moving  the  bottles  through  heated  water, 
which  is  stationary,  is  not  anticipated  by  a 
patent  for  a  process  involving  the  moving  of 
heated  water  around  stationary  bottles  con- 
taining the  liquor  to  be  pasteurized.  In  re 
Wagner,  (1903)  22  App.  Cas.  (D.  C.)  267. 
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New  process  for  old  purpose.  —  The  fact 
that  a  large  number  of  processeB  for  the  sepa^ 
ration  of  aluminum  from  its  ores  were  pat- 
ented, in  all  of  which  external  heat  was  used 
to  fuse  the  ore,  and  maintain  it  in  a  fused 
state,  some  of  the  applications  having  been 
made  after  that  of  Bradley,  on  which  patent 
No.  468,148  was  issued,  for  a  process,  now 
exclusively  used,  in  which  both  fusion  and 
electrolysis  were  produced  by  the  same  elec- 
tric current,  is  persuasive  evidence  that  the 
Bradley  process  was  not  anticipated.  Elec- 
tric Smelting,  etc.,  Co.  v.  Pittsburg  Reduction 
Ck).,  (C.  C.  A.  1903)  126  Fed.  926,  modifying 
(1901)   111  Fed.  742. 

Old  contriyance  for  new  use.  —  The  use  of 
a  composition  as  a  waterproof  lining  for  a 
reservoir  did  not  anticipate  a  subsequent  pat- 
ent for  a  street  pavement  made  of  a  similar 
composition.  Warren  Bros.  Co.  v,  Owosso, 
(C.  C.  A.  1909)  166  Fed.  309. 

To  add  teeth  and  a  key  with  cogs  to  effect 
motion  of  the  operating  sleeve  of  a  drill- 
chuck,  instead  of  using  the  fingers  or  a  spigi- 
ner  as  previously  done,  does  not  involve  pat- 
entable invention  when  such  method  of  im- 
parting motion  was  well  known  and  used  in 
many  arts,  although  the  device  was  one  of 
utility.  Jacobs  Mfg.  Co.  r.  T.  R.  Almond 
Mfg.  Co.,  (C.  C.  A.  1910)  177  Fed.  935,  af- 
firming (1909)   169  Fed.  134. 

A  change  in  prior  devices,  in  order  to  be 
patentable,  must  be  made  by  transferring  an 
old  device  to  use  in  an  entirely  different  and 
unrelated  art.  In  re  Thurston,  (1905)  26 
App.  Cas.  (D.  C.)  315. 

A  form  of  proposed  contract  to  be  entered 
into  with  individuals  desiring  the  benefit  of 
burial  insurance  or  guaranty,  with  blanks 
attached  and  readily  separable  therefrom, 
which,  in  addition  to  the  ordinary  draft  for 
payment,  show  the  several  certificates  required 
in  order  to  provide,  as  far  as  practicable, 
against  the  perpetration  of  frauds  on  the  in- 
surer or  guarantor,  is  unpatentable  for  want 
of  novelty.  In  re  Moeser,  (1906)  27  App. 
Cas.  (D.  C.)  307. 

An  advertising  device  to  be  used  in  connec- 
tion with  a  telefmone,  and  automatically  oper- 
ated by  the  removal  of  the  telephone  receiver 
from  its  hook,  is  anticipated  by  a  similar  de- 
vice used  in  connection  with  a  cigar  lighter, 
and  operated  in  the  same  way  by  the  lifting 
of  the  lighter  from  its  hook,  and  by  a  device 
for  utilizing  in  a  different  way  a  telephone 
for  the  display  of  advertisements.  In  re 
Lyon,  (1909)  33  App.  Cas.  (D.  C.)  501. 

New  combination.  —  The  novelty  of  an  in- 
vention is  never  negatived  merely  by  proving 
that  it  is  made  up  of  old  parts.  The  question 
is  whether  they  have  been  newly  combined,  so 
as  to  effect  new  and  useful  results.  Where 
this  is  fairly  shown,  and  the  defendant  has 
asserted  the  novelty  of  a  similar  device  by 
having  it  patented,  he  cannot  well  complain 
that  the  same  conclusion  is  reached  with  re- 
gard to  that  of  the  complainant  after  which 
he  has  patterned.  Eck  17.  Eutz,  (1904)  132 
Fed.  768. 

Elements  of  new  combination  found  in 
older  patents.  —  It  constitutes  no  anticipation 
and  no  defense  to  a  claim  of  infringement 
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that  one  or  more  elements  of  a  patented  com- 
bination or  one  or  more  parts  of  a  patented 
improvement  may  be  found  in  one  old  pat- 
ent, and  others  in  another,  and  still  others  in 
a  third.  J.  L.  Owens  Co.  ».  Twin  City  Sepa- 
rator Co.,  (C.  C.  A.  1909)   168  Fed.  259. 

Mere  mechanical  improvement.  —  That  the 
device  of  a  later  patent  is  a  mechanical  im- 
provement on  that  of  an  earlier  one  and  pro- 
duces a  better  result  does  not  prevent  the 
earlier  from  being  an  anticipation,  where  the 
principle  and  mode  of  operation  are  the  same. 
E.  L.  Watrous  Mfg.  Co.  v.  American  Hard- 
ware Mfg.  Co.,  (1908)   161  Fed.  362. 

Where,  in  an  interference  case,  it  appeared 
that  one  of  the  parties  used  his  machine  be- 
fore the  other  party's  date  of  conception,  and 
the  machine  was  operated  successfully,  al- 
though it  was  not  so  perfect  as  a  machine 
built  by  the  other  party,  it  was  held  that  the 
former  was  the  first  inventor.  Jenner  v,  Dick- 
inson, (1905)  25  App.  Cas.  (D.  C.)  316. 

Prior  device  serving  additional  purpose. — 
The  effect  of  a  device  as  an  anticipation  is  not 
altered  by  the  fact  that  it  was  made  to  serve 
a  purpose  additional  to  that  for  which  it  was 
used  in  the  second  case,  where,  so  far  as  the 
latter  goes,  the  two  are  equivalents.  Ameri- 
can Carriage  Co.  v.  Wyeth,  (C.  C.  A.  1905) 
139  Fed.  389. 

Adapting  prior  device  to  new  use.  —  A  pat- 
ent for  an  air-brush  used  for  making  pictures, 
in  which  by  a  combination  device  liquid 
colors  are  atomized  and  thrown  on  a  paper  or 
canvas  by  a  jet  of  compressed  air,  was  not 
anticipated  by  oil  burners  having  concentric 
oil  and  steam  nozzles;  invention  being  re- 
quired at  least  to  adapt  the  principle  to  use 
in  the  different  art.  Wold  v,  Thayer,  (1906) 
148  Fed.  227,  78  C.  C.  A.  350,  affirming  142 
Fed.  776. 

Claims  of  a  patent  for  means  for  or  mech- 
anism adapted  to,  a  certain  result,  and  like 
functional  claims,  are  not  objectionable  if 
limited  to  the  invention  shown  by  the  specifi- 
cation and  drawings.  Weed  Chain  Tire  Grip 
Co.  V.  Excelsior  Supply  Co.,  (1910)  179  Fed. 
232. 

Novelty  of  selection  of  old  devices  or  ele- 
ments, remote  in  structure  and  purpose,  for 
a  new  use,  may  evidence  patentable  inven- 
tion. Hartford  v.  Moore,  (1910)  181  Fed. 
132. 

Prior  machine  intended  for  different  pur- 
pose.—  A  patent  for  a  successful  machine  is 
not  void  for  anticipation,  because  a  prior 
machine  intended  for  a  different  purpose  may 
possibly  be  capable  of  use  as  an  inefficient 
substitute  for  the  later  machine.  United 
Shirt,  etc.,  Co.  v.  Beattie,  (1907)  149  Fed. 
736,  79  C.  C.  A.  442,  affirming  (1905)  138 
Fed.  136. 

Seniority  of  patents.  —  The  effect  of  a  pat- 
ent as  an  anticipation  is  to  be  determined  by 
the  date  it  was  issued,  and  not  by  that  when 
it  was  applied  for.  However,  it  may  be 
otherwise,  when  the  question  is  as  to  who 
was  the  original  or  first  inventor.  Eck  v, 
Kutz,  (1904)  132  Fed.  758. 

A  patent  is  not  anticipated  by  other  pat- 
ents, which,  although  prior  in  date,  had  not 
been  granted  when  application  for  such  pat- 
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ent  was  filed,  and  which  were  therefore  not 
in  the  prior  art.  Gray  Telephone  Pay  Sta- 
tion Co.  V.  Baird  Mfg.  Co.,  (C.  C.  A.  1909) 
174  Fed.  417. 

General  language  in  prior  patents.  — An- 
ticipation is  not  shown  by  broad  and  general 
language  in  prior  patents,  although,  in- 
terpreted in  the  light  of  the  later  invention, 
it  may  be  said  to  include  the  same.  Keas- 
bey,  etc.,  Co.  t'.  Philip  Carey  Mfg.  Co., 
(1906)   139  Fed.  571. 

Abandoned  application. — An  abandoned  ap- 
plication for  a  patent  is  not  an  aUticipation 
of  a  later  patent  in  the  absence  of  some  show- 
ing that  the  later  patentee  borrowed  ideas 
therefrom.  Wright  Co.  ».  -Herring-Curtiss 
Co.,  (1910)  177  Fed.  267;  Wright  Co.  v. 
Paulhan,  (1910)  177  Fed.  261;  Interurban 
R.,  etc.,  Co.  V.  Westinghouse  Electric,  etc., 
Co.,  (C.  C.  A.  1911)   186  Fed.  166. 

Simultaneous  applications  without  interfer- 
ence declared.  —  The  fact  that  two  applica- 
tions for  patents  were  pending  to  the  Patent 
Office  and  before  the  same  examiner  at  the 
same  time,  and  no  interference  was  declared, 
is  evidence  that  they  were  not  for  the  same 
invention,  and  that  one  patent  does  not  an- 
ticipate the  other.  Beckwith  v.  Malleable 
Iron  Range  Co.,  (1910)   174  Fed.  1001. 

Prior  foreign  patent.  — That  the  device  of 
a  patent  was  in  fact  anticipated  by  a  foreign 
patent  will  not  constitute  a  defense  to  a  suit 
for  infringement,  where  it  contains  a  patent- 
able improvement  over  the  foreign  device,  and 
defendant  has  used  the  improvement.  Dececo 
Co.  t?.  George  E.  Gilchrist  Co.,  (C.  C.  A. 
1903)    125  Fed.  293. 

A  foreign  patent,  to  constitute  an  antici- 
pation which  will  defeat  a  subsequent  Ameri- 
can patent  granted  to  one  who  had  no  knowl- 
edge of  the  foreign  invention,  must  describe 
the  invention  in  such  full,  clear,  and  exact 
terms  as  to  enable  any  person  skilled  in  the 
art  to  construct  the  device  patented.  Petti- 
bone  V,  Pennsylvania  Steel  Co.,  (1904)  133 
Fed.  730. 

The  instrument  known  under  the  German 
law  as  a  "  Gebrauchsmuster  "  is  not  one  the 
filing  of  which  charges  any  one  with  notice 
of  its  contents  or  which  has  the  effect  of  a 
foreign  patent  as  an  anticipation  of  a  sub- 
sequent United  States  patent.  Steiner  v. 
Schwarz,  (1906)   148  Fed.  868. 

Prior  applications  of  one  of  the  parties  to 
an  interference,  which  are  found  to  have  dis- 
closed the  invention  of  the  issue,  cannot  be 
said  to  have  been  anticipated  by  British  pat- 
ents granted  him  for  the  same  invention  de- 
scribed in  such  applications,  where  the  ap- 
plications in  interference  were  filed  within 
the  two  years  after  the  grant  of  the  British 
patent.  Young  P.  Struble,  (1910)  35  App. 
Cas.  (D.  C.)  410. 

Prior  patent  to  same  person. — ^That  a  prior 
patent  for  the  same  invention  was  issued  to 
the  same  patentee  does  not  avoid  anticipa- 
tion. Mc(!!aslin  v.  Link  Belt  Machinery  (Jo., 
(1906)   139  Fed.  393. 

Two  patents  for  same  invention.  —  Where 
an  application  is  made  for  a  patent  on  an 
a  Helped  method  after  a  patent  has  been 
granted  on  the  apparatus,  and  it  appears  \h^i 
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the  substitution  of  the  word  ''  means  "  for  the 
word  **  method "  at  two  places  would  not 
change  the  sense,  and  would  make  the  dis- 
closure in  the  application  the  same  as  that 
in  the  patent,  to  grant  the  alleged  method 
claims  would  result  in  two  patents  for  sub- 
stantially the  same  thing.  In  re  Creveling, 
(1905)   25  App.  Cas.  (D.  C.)   530. 

Two  applications  by  same  person  pending 
at  same  time.  —  An  inventor  having  two  ap- 
plications for  patents  oending  at  the  same 
time,  both  of  which  disclose  his  invention, 
may  base  his  broadest  claims  on  the  one  which 
he  considers  shows  the  best  form  of  mechan- 
ism, although  it  may  be  the  later  applica- 
tion, and  the  patent  issued  thereon  will  not 
be  anticipated  by  a  later  patent  issued  on  his 
earlier  application.  Welsbach  Light  Co.  r. 
Cohn,  (1910)  181  Fed.  122. 

Matters  not  shown  by  patent.  —  A  patent 
cannot,  as  an  anticipation,  properly  have  ap- 
plied into  it,  from  necessity,  more  than  it 
fairly  shows,  to  make  it  an  operative  struc- 
ture. What  is  required,  and  not  so  shown, 
is  left  for  later  inventors.  New  England 
Motor  Co.  V.  B.  F.  Sturtevant  Co.,  (1905) 
140  Fed.  866. 

Where  the  disclosures  of  a  process  patent 
in  regard  to  the  machines  and  method  em- 
ployed are  so  uncertain  that  they  can  only 
be  spelled  out  tentatively,  such  patent  is  not 
an  anticipation  of  a  later  one  for  a  definitely 
described  process.  Asbestos  Shingle,  etc.,  Co. 
V.  H.  W.  Johns-Manville  Co.,  (1910)  184 
Fed.  620. 

Description  and  drawings.  —  To  constitute 
an  anticipation,  the  prior  patent  or  publica- 
tion relied  on  must,  by  descriptive  words  or 
drawings,  or  by  both,  contain  and  exhibit  a 
substantial  representation  of  the  patented 
improvement  in  such  full,  clear,  and  exact 
terms  as  to  enable  any  person  skilled  in  the 
art  to  make  the  article  or  practice  the  in- 
vention. Underwood  Typewriter  Co.  P. 
Elliott-Fisher  Co.,  (1908)   166  Fed.  927. 

To  overthrow  a  patent  by  a  foreign  one  of 
prior  date,  the  description  of  the  invention 
must  be  in  such  full,  clear,  and  exact  terms 
as  to  enable  one  acquainted  with  the  art  to 
which  it  belongs  to  make  or  practice  the  in- 
vention. Warren  Bros.  Co.  <?.  Owosao,  (C. 
C.  A.  1909)    16C  Fed.  309.^ 

Incorrect  drawing  of  prior  invention.  —  It 
is  not  an  anticipation  that  by  a  mistake  in 
the  figure  of  a  preceding  patent  by  the  error 
of  the  draftsman  the  structure  of  a  patent 
appears  contrary  to  the  conception  of  the  in- 
ventors and  the  reading  of  the  patent.  Edi- 
son Electric  Light  Co.  t?.  Novelty  Incan- 
descent Lamp  Co.,  (C.  C.  A.  1909)  167  Fed. 
977,  reversing  (1908)   161  Fed.  649. 

Mere  suggestion  in  prior  patent.  —  A  pat- 
ent must  do  more  than  to  make  untested  sug- 
gestions or  pregnant  surmises  to  constitute 
an  anticipation  of  a  later  patent.  Asbestos 
Shingle,  etc.,  Co.  v.  H.  W.  Johns-Manville 
Co.,  (1910)  184  Fed.  620. 

Prior  unclaimed  description  in  patent.  —  A 
patent  for  a  mechanical  combination  is  not 
anticipated  by  a  prior  patent,  which  inci- 
dentally shows  a  similar  arrangement  of 
rnrts.     where    such    arrangement    was     not 
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claimed  nor  desinied  to  perform  the  function 
for  which  it  is  designed  and  claimed  in  the 
second  patent.  Gray  Telephone  Pay  Station 
Co.  V,  Baird  Mfg.  Co.,  (C.  C.  A.  1909)  174 
Fed.  417. 

Description  in  prior  application.  —  State- 
ments in  a  prior  application  for  a  patent, 
relied  on  as  an  anticipation  of  a  patent 
granted  while  such  application  was  pending, 
must  be  so  clear  and  explicit  that  those 
skilled  in  the  art  will  have  no  difficulty  in 
ascertaining  their  meaning.  Hillard  v. 
Fisher  Book  Typewriter  Co.,  (C.  C.  A.  1908) 
159  Fed.  439,  affirming   (1907)    151  Fed.  34. 

Fnnctiona  not  claimed  by  prior  patentee.  — 
A  patent  is  not  anticipated  by  prior  patents 
for  devices  which  might  by  slight  modifica- 
tions have  been  made  to  perform  the  func- 
tions of  that  of  the  later  patent,  where  it 
does  not  appear  that  the  patentees  had  in 
mind  their  use  or  adaption  to  accomplish 
such  result.  Gunn  v.  Bridgeport  Brass  Co., 
<1906)   148  Fed.  239. 

A  patentee  is  entitled  to  a  beneficial  use 
of  a  feature  of  his  device  if  it  actually  exists, 
although  he  did  not  specifically  claim  it,  and 
it  may  constitute  an  anticipation  of  a  later 
patent.  Forest  City  Foundry,  etc.,  Co.  v. 
Barnard,  (C.  C.  A.  1910)   176  Fed.  661. 

Time  to  put  invention  in  public  use.  —  An 
inventor  who  has  reduced  his  invention^  to 
practice  is  entitled  to  a  period  of  two  years 
in  which  to  put  the  same  in  public  use  and 
on  sale,  without  a  forfeiture  of  his  right  to 
receive  a  patent,  based  on  an  application  filed 
by  another  before  the  statutory  bar  has 
arisen.  Rolfe  v.  Hoffman,  (1905)  26  App. 
Cas.  (D.  C.)  336. 

Sufficiency  of  published  descriptions.  —  An 
article  describing  in  very  general  terms  a 
process  of  some  unknown  inventor  for  the  re- 
duction of  aluminum,  as  explained  at  a 
meeting  of  mining  engineers  by  one  who  had 
not  seen  it  practiced,  but  spoke  from  hear- 
say only,  is  not  such  a  publication  as  con8J;i- 
tutes  an  anticipation  of  a  process  subse- 
quently invented  and  patented  by  another. 
Electric  Smelting,  etc.,  Co.  v.  Pittsburg  Re- 
duction Co.,  (C.  C.  A.  1903)  125  Fed.  926, 
modifying  (1901)    111  Fed.  742. 

A  prior  publication  in  a  paper,  patent,  or 
otherwise,  will  not  negative  the  novelty  of 
an  invention  unless  it  describes  a  complete 
and  operative  invention  capable  of  being  put 
into  practical  operation,  or  contains  such  a 
disclosure  of  the  invention  that  any  omission 
would  ordinarily  be  supplied  by  one  skilled 
in  the  art.  Crown  Cork,  etc.,  Co.  v.  Standard 
Stopper  Co.,  (1904)   136  Fed.  199. 

A  disclosure  of  an  invention  by  publication 
is  not  sufficient  to  invalidate  a  patent  there- 
for applied  for  more  than  two  years  there- 
after, unless  the  description  was  so  full  and 
intelligible  as  to  enable  persons  skilled  in 
the  art  to  which  the  invention  relates  to  com- 
prehend or  make  it  without  assistance  from 
the  patent.  Comptograph  Co.  v.  Universal 
Accountant  Mach.  Co.,  (1906)  142  Fed.  539, 
reversed  on  other  grounds  (C.  C.  A.)  146 
Fed.  981. 

Under  the  rule  that  to  constitute  a  prior 
publication    which    will    invalidate    a    subse- 


quent patent  the  publication  must  contain 
such  a  substantial  representation  of  the  pat- 
ented device  as  would  enable  any  person 
skilled  in  the  art  to  make,  construct,  and 
practice  the  invention  to  the  same  practical 
extent  as  he  would  be  enabled  to  do  if  the 
information  was  derived  from  a  prior  patent, 
a  published  illustration  and  description  of  a 
bicycle,  showing  every  detail  of  a  part  sub- 
sequently patented  by  another,  except  that  it 
did  not  show  that  a  tube  for  containing  the 
pedal  shaft,  shown  by  the  patent  to  be  with- 
out perforations,  and  so  appearing  in  the 
illustration,  may  not  have  been  perforated  or 
cut  away  on  the  bottom  or  the  opposite  side 
'not  seen  —  there  being,  however,  nothing  to 
indicate  that  such  was  the  fact  —  fulfils  all 
the  conditions  of  the  rule,  even  conceding 
that  there  was  a  patentable  difference  between 
a  perforate  and  imperforate  tube  used  for 
such  purpose.  Pope  Mfg.  Co.  v.  Arnold, 
(1910)   177  Fed.  419. 

A  description  by  a  foreign  inventor  of  a 
process  which  was  never  patented  and  never 
used  in  order  to  constitute  an  anticipation 
of  a  subsequent  American  patent  must  be  an 
account  of  a  complete  and  operative  inven- 
tion, and  in  case  of  doubt  the  success  of  the 
patented  process,  invented  many  years  later, 
should  turn  the  scale  in  favor  of  patentability 
and  nonanticipation.  Schmertz  Wire  Glass 
Co.  V.  Western  Glass  Co.,  (1910)  178  Fed. 
977. 

Statement  of  mere  fact  of  invention.  —  The 
naked  assertion  that  a  certain  result  has  been 
accomplished,  without  describing  the  means 
which  produced  it,  is  insufficient  as  an  an- 
ticipation. American  Graphophone  Co.  v, 
liCeds,  etc.,  Co.,  (C.  C.  A.  1909)  170  Fed.  327. 

Publications  and  devices  suggesting  inven- 
tion.—  Devices  .and  publications  leading  up 
to,  but  not  fully  accomplishing,  a  desired 
end,  do  not  anticipate  an  invention  which 
for  the  first  time  effectively  meets  all  re- 
quirements and  successfully  accomplishes 
such  end.  Truax  v.  George  F.  Childs  Ad- 
justable Parlor  Chair  Co.,  (1894)  162  Fed. 
907. 

Extrinsic  evidence.  —  It  is  not  competent 
to  read  into  a  publication  relied  on  as  an 
anticipation  of  a  subsequent  patent  informa- 
tion which  it  does  not  give,  nor  by  expert 
opinion  explain  an  otherwise  uninforming 
statement  by  evidence  of  some  apparatus  or 
article  not  itself  competent  as  an  anticipa- 
tion. Loew  Filter  Co.  v,  German- American 
Filter  Co.,  (C.  C.  A.  1908)  164  Fed.  855. 
modifying  (1907)  155  Fed.  124. 

Reasonable  diligence  in  perfecting  invention. 
—  In  an  interference  proceeding  to  determine 
priority  of  invention,  the  lack  of  reasonable 
diligence  by  a  party  in  reducing  his  concep- 
tion to  practice  is  not  shown,  where  the  delay 
in  filing  his  application  is  accounted  for  by 
the  loss  of  his  drawings.  Garrel^  v.  Free- 
man, (1903)  21  App.  Cas.  (D.  C.)  207. 

Where  the  senior  party  to  an  interference 
saw  working  drawings  and  a  model  of  the  in- 
vention of  the  issue,  made  by  the  junior  party, 
and  understood  their  construction,  and  said 
nothing  about  any  previous  conception  or  dis- 
closure of  the  invention  by  himself,  although 
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both  parties  were  at  the  time  in  the  employ- 
ment of  the  same  company,  which  wa«  en- 
gaged in  the  manufacture  of  similar  devices, 
and  the  superintendent  of  wBich  had  solicited 
suggestions  from  its  employees  for  improve- 
ment of  such  devices,  and  remained  silent  for 
a  year  before  he  filed  hie  application,  such 
conduct  on  his  part  is  inconsistent  with  the 
existence  of  a  right  which  he  was  desirous 
to  protect,  and  the  junior  party  will  be  en- 
titled to  an  award  of  priority.  Barter  v. 
Barrett,  (1904)  24  App.  Cas.   (D.  C.)   300. 

Date  determined  by  application.  —  The  date 
of  a  patented  invention  is  at  least  as  early 
as  the  date  of  the  application,  provided  it 
suflSciently  describes  the  invention  to  enable 
those  skilled  in  the  art  to  understand  it,  such 
application  being  conclusive  evidence  that  the 
invention  is  perfected  and  adapted  to  use, 
and  the  equivalent  of  an  actual  reduction  to 
practice  under  the  statute.  Automatic 
Weighing  Mach.  Co.  r.  Pneumatic  Scale 
Corp.,  (C.  C.  A.  1909)  166  Fed.  288,  revers- 
ing (1908)   158  Fed.  415. 

In  an  interference  between  an  applicant 
and  a  prior  patentee,  the  date  of  the  filing  of 
the  latter's  application,  in  the  absence  of 
proof  on  his  part  to  show  an  earlier  date  of 
conception  and  reduction  to  practice,  must 
be  taken  as  his  date  of  conception,  disclosure, 
and  constructive  reduction  to  practice;  the 
patent  standing  as  proof  of  those  facts. 
Dashiell  v.  Tasker,  (1903)  21  App.  Cas.  (D. 
C.)   64. 

The  filing  date  of  a  party  to  an  interfer- 
ence who  tokes  no  testimony  stands  for  his 
date  of  conception  and  constructive  reduction 
to  practice.  McKnight  v.  Pohle,  (1907)  30 
App.  Cas.  (D.  C.)  92. 

Successive  applications. — ^The  abandonment 
of  one  application  for  a  patent  on  the  filing 
of  another  for  the  same  device  does  not  pre- 
clude the  patentee  from  showing  the  actual 
date  of  his  invention  to  meet  a  claim  of  an- 
ticipation. Corrington  v.  Westinghouse  Air 
Brake  Co.,   (1909)    173  Fed.  69. 

Date  determined  by  testimony  of  inventor. 
—  Where  the  date  of  an  invention  contended 
for  depends  on  the  mere  say-so  of  the  in- 
ventor and  his  son,  without  any  convincing 
or  corroborating  circumstances,  this  does  not 
fulfil  the  hi^h  degree  of  proof  required  to 
escape  anticipation.  Eck  v.  Kutz,  (1904) 
132  Fed.  768. 

Date  of  foreign  patent  to  same  inventor.  — 
As  against  an  infringer,  the  patentee  in  a 
United  States  patent  for  an  invention  pre- 
viously made  by  him  and  patented  in  a  for- 
eign country  may,  to  avoid  alleged  use  in 
this  country  'before  the  date  of  the  foreign 
patent,  show  the  date  of  the  application  for 
the  foreign  patent,  for  the  purpose  of  show- 
ing the  actual  date  of  his  invention.  Ba- 
dische  Anilin,  etc.,  Fabrik  p.  Klipstein, 
(1903)    125  Fed.  543. 

-Date  of  foreign  anticipating  patent.' — A 
patent  will  not  be  invalidated  for  anticipa- 
tion by  a  foreign  patent  of  prior  date,  if 
the  inventon  is  sho^n  to  have  been  made  by 
the  American  patentee  before  such  date;  but, 
where  anticipation  is  otherwise  clear,  the 
burden  rests  on  him  to  establish  such  priority 
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beyond  a  reasonable  doubt.  Columbus  Chain 
Co.  V.  Standard  Chain  Co.,  (1906)  148  Fed. 
622,  78  C.  C.  A.  394. 

Identity  of  anticipating  device.  —  A  patent 
cannot  be  supported  against  a  claim  of 
anticipation  by  features  not  referred  to, 
claimed,  or  even  suggested  therein,  and  not 
a  function  of  the  thing  patented,  except  when 
used  in  a  special  conmination.  Greene  r. 
United  Shoe  Machinery  Co.,  (1904)  132  Fed. 
973,  66  C.  C.  A.  43,  reversing  (1902)  116  Fed. 
155. 

Si^bstantial  identity.  —  The  fact  that  a  me- 
chanical structure  is  crude  does  not  pre- 
vent it  from  being  an  anticipation  of  one 
subsequently  patented,  where  the  inventive 
thought  embodied  is  the  same  in  both.  Mer- 
rimac  Mattress  Mfg.  Co.  v.  Feldman,  (1904) 
133  Fed.  64. 

Possible  accomplisliment  of  results.— A  pat- 
ent cannot  be  invalidated  by  a  structure 
which  can  only  be  altered  into  an  anticipa- 
tion b^^  the  use  of  inventive  skill.  Water- 
bury  Buckle  Co.  V.  Aston,  (C.  C.  A.  1910) 
183  Fed.  120,  a/j^rming  (1909)  172  Fed. 
672. 

It  is  not  sufficient  to  constitute  anticipa- 
tion that  the  devices  relied  upon  might,  by  a 
process  of  modification,  reorganization,  or 
combination,  he  made  to  accomplish  the  func- 
tion performed  by  the  device  of  the  patent. 
Los  Alamitos  Sugar  Co.  v.  Carroll,  (C.  C.  A. 
1909)    173  Fed.  280. 

Devices  operating  on  different  prindplefl.  — 
A  device  which  does  not  operate  on  the  same 
principle  as  that  of  a  patent  cannot  be  an 
Kiiticipation.  Los  Alamitos  Sugar  Co.  c. 
Carroll,  (C.  C.  A.  1909)   173  Fed.  280. 

Infringement  as  test  of  anticipation.  —  A 
process  is  not  an  anticipation  of  one  subse- 
quently patented,  unless,  if  invented  later,  it 
would  have  been  an  infringement.  Electric 
Smelting,  etc.,  Co.  r.  Pittsburg  Redaction 
Co.,  (C.  C.  A.  1903)  125  Fed.  926,  modifying 
(1901)   111  Fed.  742. 

A  patentee  cannot  avoid  anticipation  of 
broad  claims  by  showing  the  presence  in  the 
alleged  anticipatory  device  of  elements  which 
would  not  obviate  infringement  of  such  broad 
claims.  Standard  Mach.  Co.  t?.  Rambo, 
(1910)  181  Fed.  157. 

Subsequent  device  not  infringing.  —  Where 
a  subsequent  patent  does  not  infringe  a 
former  one,  it  is  independent  thereof,  and 
will  be  regarded  as  a  new  patent,  and  not  a 
mere  improvement  of  the  former  one.  Stitser 
r.  Withers,  (1906)  122  Ky.  181,  91  S.  W. 
277. 

Change  of  material.  —  The  Miller  patent. 
No.  524,178,  for  a  packing  consisting  of  two 
wedge-shaped  sections,  intended  to  slide  on 
each  other,  with  a  yielding  cushion  back  of 
one  of  said  sections,  by  means  of  which  the 
steam  pressure  transmitted  to  the  sliding 
sections  causes  that  side  of  the  strip  to 
widen,  forming  a  tight  joint,  describes  an 
•  effective  and  useful  device;  but  the  claims 
are  not  limited  as  to  the  materials  to  be 
used,  and,  the  form  of  construction  having 
been  in  use  in  a  prior  unpatented  packing, 
the  patent  is  void  for  anticipation.  Daniel 
V.  Restein,  (1904)   131  Fed.  469. 
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Prior  chemical  compound  having  same  for- 
mula. —  That  a  chemical  compound  is  not  a 
new  article  of  manufacture  in  a  patentable 
sense  is  not  conclusively  shown  by  the  fact 
of  a  prior  known  compound  having  the  same 
formula.  Kuehmsted  v.  Farbenfabriken  of 
Elberfeld  Co.,  (C.  C.  A.  1910)  179  Fed.  701, 
affirming  (1909)   171  Fed.  887. 

Reduction  in  cost  of  chemical  product.  —  A 
chemical  compound  in  a  new  form  may  be 
patentable  where  by  reason  of  its  greater 
purity  or  efficiency  or  of  its  comparative 
cheapness  it  is  made  a  commercial  instead 
of  merely  a  laboratory  product.  Union  Car- 
bide Co.  r.  American  Carbide  Co.,  (C.  C.  A. 
1910)  181  Fed.  104,  reversing  (1909)  172 
Fed.  120. 

Novelty  of  process  producing  previously 
known  article.  —  A  patent  for  the  product  of 
a  process  is  void  where  the  same  product  had 
previously  been  produced  by  other  processeb. 
Soci^t^  Fabriques  de  Produits  Chimiques  de 
Thann  et  de  Mulhouse  v.  Lueders,  (1904)  135 
Fed.  102. 

The  production  of  aldehyde  by  selective 
oxidation  of  the  hydrogen  of  a  hydrocarbon 
is  old  in  the  art,  and  there  can  therefore  be 
no  invention  in  the  idea  that  formic  aldehyde 
can  be  thus  produced,  the  chemical  reaction 
being  well  known  to  chemists;  and  it  is  not 
a  new  discovery  that  the  temperature  must 
not  be  above  the  dissociating  point  of  the 
aldehyde  desired.  In  re  Blackmore,  (1909) 
33  App.  Cas.  (D.  C.)   434. 

Novelty  of  manufactured  article.  — The 
Kahn  patent,  No.  669,011,  claim  3,  covering 
as  an  article  of  manuifacture  a  flat  knit  cap 
formed  from  a  single  length  of  tubular  fabric 
by  distending  and  setting  it  on  a  block  or 
form,  is  void  for  lack  of  novelty;  the  product, 
as  distinguished  from  the  process  of  making, 
differing  not  at  all  from  other  caps  in  exten- 
sive prior  use.  Kahn  v,  Starrells,  (1904) 
131  Fed.  464. 

Whatever  novelty,  in  a  patentable  sense, 
there  may  be  in  flakes  of  cooked  wheat,  must 
be  found  in  some  superior  efficaciousness  or 
some  new  properties  which  they  possess,  and 
not  in  any  mere  change  of  form  produced  by 
mechanical  division  of  the  cooked  grain  either 
before  or  after  the  last  step  in  cooking.  Nor 
does  the  fact  that  such  flakes  contain  some 
dextrin  make  them  a  new  product  in  a  pat- 
entable sense,  that  being  true  to  a  greater  or 
less  extent  of  other  forms  of  cooked  wheat. 
Sanitas  Nut  Food  Co.  r.  Voigt,  (C.  C.  A. 
1905)   139  Fed.  551. 

Improvement  in  well-known  art. —  In  a 
long-developed  art,  in  which  there  is  a  meagre 
flphere  for  invention,  a  marked  improvement 
in  product  evidences  corresponding  original- 
ity in  making  such  product.  Greenwald  v. 
Enochs,  (C.  C.  A.  1910)  183  Fed.  683,  re- 
v**raing  180  Fed.  478. 

Better  results  of  new  device.  —  Anticipa- 
tion is  not  avoided  because  the  anticipating 
structure,  while  mechanically  the  same,  is 
not  so  efficient  as  that  of  the  patent,  owing  to 
the  use  in  the  latter  of  different  and  better 
materials,  which  are  not,  however,  claimed 
as  a  feature  of  the  invention.  Daniel  r. 
Restein,   (1904)    131  Fed.  469. 


Disproof  of  asserted  novelty.  — It  is  not 
the  law  that  the  asserted  novelty  of  a  pat- 
ented combination  can  only  be  overcome  by 
showing  that  all  of  the  elements  have  previ- 
ously been  employed  as  a  unit  in  the  same 
relation  to  each  other.  Voightmann  v.  Weis, 
etc.,  Cornice  Co.,  (1904)   133  Fed.  298. 

Equivalents  —  chamotte  and  crushed  fixe 
brick.  —  The  term  "  chamotte,"  as  used  in  the 
arts  and  in  the  Panzl  patent.  No.  644,367,  as 
an  ingredient  used  in  making  an  acid-resist- 
ing composition  for  lining  pulp  digesters,  de- 
notes a  species  of  specially  pure  calcined  clay, 
which  must  be  silicate  of  alumina,  and  is  not 
the  equivalent  of  crushed  fire  brick,  used  in 
prior  preparations,  which  may  or  may  not 
have  the  chemical  composition  and  properties 
of  chamotte.  Panzl  v.  Battle  Island  Paper 
Co.,  (C.  C.  A.  1905)  138  Fed.  48,  reversing 
(1904)    132  Fed.  607. 

Lack  of  interchangeability  of  parts.  — The, 
lack  of  interchangeability  of  parts  in  two 
combinations  is  an  important  factor  in  de- 
termining the  question  of  equivalency  or  me- 
chanical suggestion,  where  lack  of  novelty  and 
invention  is  claimed  because  of  a  prior  pat- 
ent. Steiner,  etc.,  Hardware  Co.  v.  Tabor 
Sash  Co..   (1910)    178  Fed.  831. 

Simplification   of  complicated   mechanism. 

—  Patentable  novelty  may  be  found  in  an  im- 
provement which  simplifies  a  complicated 
train  of  mechanism  by  eliminating  some  of 
its  elements,  with  the  result  that  defects  due 
to  the  presence  of  those  elements  are  done 
away  with.  Brown  r.  Huntington  Piano  Co., 
(1904)  134  Fed.  736,  67  C.  C.  A.  639,  afftrm- 
ing  131  Fed.  273. 

Same  result  by  two  devices.  —  An  improve- 
ment in  mechanism  for  sawing  stone  by  which 
the  saw  is  moved  against  the  stone,  which  re- 
mains at  rest  during  the  operation,  instead 
of  being  fed  to  the  saw  as  in  machines  of  the 
prior  art,  discloses  patentable  novelty.  Dia- 
mond Stone  Sawing  Mach.  Co.  v.  Brown, 
(1904)   130  Fed.  896. 

State  of  art.  —  When  it  is  sought  to  ascer- 
tain the  state  of  the  art  by  means  of  prior 
patents,  nothing  can  be  used  except  what  is 
disclosed  on  the  face  of  those  patents.  They 
cannot  be  reconstructed  in  the  light  of  the 
invention  in  suit,  and  then  used  as  a  part  of 
the  prior  art.  Nay  lor  v,  Alsop  Process  Co., 
(C.  C.  A.  1909)  168  Fed.  911.  See  Smyth 
Mfg.  Co.  r.  Sheridan,  (1906)  149  Fed.  208,  79 
C.  C.  A.  166. 

Knowledge  of  inventor  of  prior  state  of  art. 

—  In  determining  the  question  of  patentable 
invention,  a  patentee  is  chargeable  with 
knowledge  of  all  that  preceded  him  in  the  art. 
Daylight  Glass  Mfg.  Co.  v.  American  Pris- 
matic Light  Co.,  (1905)  142  Fed.  464,  73  C. 
C.  A.  570. 

Success  and  adoption  in  doubtful  cases. — 
General  public  acceptance  and  use  of  a  pat- 
ented device  is  only  a  fact  to  be  considered 
with  all  the  other  facts  in  the  case  on  the 
issue  of  patentable  novelty,  and  is  most  ap- 
propriately resorted  to  where  the  issue  is  in 
grave  doubt.  Torrey  v.  Hancock,  (C.  C.  A. 
1910)  184  Fed.  61,  reversing  (1909)  170  Fed. 
600. 

Although  the  commercial  success  of  a  de- 
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vice  does  not  confer  patentability  on  it,  and 
although  a  combination  of  old  elements  is  not 
patentable,  yet,  where  the  question  of  nov- 
elty is  in  doubt,  the  fact  that  a  new  combina- 
tion and  arrangement  of  known  elements  pro- 
duces a  new  and  useful  result,  displacing 
other  devices  employed  for  a  like  purpose,  is 
sufficient  to  turn  the  scale  in  favor  of  inven- 
tion. Tn  re  Thomson,  (1906)  26  App.  Cas. 
(D.  C.)   419. 

Although  the  fact  that  a  device  has  sup- 
planted prior  devices  in  the  trade  may  turn 
the  scale  in  favor  of  the  existence  of  inven- 
tion, where  that  question  is  in  doubt,  yet 
such  fact  has  no  weight  where  the  want  of 
patentable  novelty  is  already  reasonably  clear. 
Utility  is  not  novelty.  In  re  Garrett,  (1906) 
27  App.  Cas.   (D.  C")   19. 

The  fact  that  a  new  device  or  construction 
may  have  displaced  others,  by  reason  of  its 
manifest  superiority,  is  material  only  when 
the  question  of  patentable  novelty  is  other- 
wise a  matter  of  doubt.  Millett  v.  Allen, 
(1906)  27  App.  Cas.  (D.  C.)  70. 

Patent  as  evidence  of  novelty.  —  The  grant- 
ing of  a  patent  is  pf*iina  facie  evidence  of  the 
novelty  of  the  device  described,  and  the  bur- 
den of  proof  to  establish  anticipation  rests 
on  the  defendant  alleging  it.  Hancock  v. 
Boyd,  (1909)  170  Fed.  600;  Phoenix  Knitting 
Works  V,  Bradley  Knitting  Co.,  (1910)  181 
Fed.  163. 

The  presumption  of  novelty  arising  from 
the  granting  of  a  patent  is  greater  or  less  ac- 
cording to  circumstances.  If  the  patent  re- 
lates to  something  of  temporary  interest,  and 
the  object  sought  is  of  little  importance,  it 
may  receive  but  little  attention  in  the  Patent 
Office,  and  the  presumption  is  slight;  but 
where  the  problem  sought  to  be  solved  is  of 
such  importance  that  its  solution  promises 
great  pecuniary  returns,  and  it  is  shown  that 
all  the  claims  were  subjected  to  critical  anal- 
ysis, resulting  in  amendments  and  disclaim- 
ers designed  to  distinguish  the  invention  from 
everything  in  the  prior  art,  the  presumption 
of  novelty  is  greater  than  in  those  cases  where 
the  patent  may  have  passed  by  inadvertence. 
Imperial  Bottle  Cap,  etc.,  Co.  v.  Crown  Cork, 
etc.,  Co.,  (C.  C.  A.  1905)  139  Fed.  312,  re- 
versing (1903)   123  Fed.  669. 

Where  there  is  a  mere  comparison  of  a  pat- 
ent with  others  to  determine  the  novelty  of 
the  device,  it  is  immaterial  just  when  the  in- 
vention was  conceived  or  reduced  to  practice, 
or  whether  due  diligence  was  used;  a  patent 
taking  rank  as  a  publication,  negativing  nov- 
elty, only  when  it  comes  out,  and  a  mere  ap- 
plication has  no  effect.  Union  Typewriter  Co. 
V,  Smith,  (1909)  173  Fed.  288. 

Application  as  rebutting  presumption 
against  novelty.  —  Where  an  inventor  applies 
for  and  receives  a  patent  which  discloses  an- 
other unpatented  invention,  not  claimed,  it  is 
presumed  not  to  be  novel,  but  this  presump- 
tion is  rebutted  if  the  patentee  has  another 
application  pending  in  the  Patent  Office, 
claiming  it.  Saunders  v.  Miller,  (1909)  33 
App.  Cas.  (D.  C.)  466. 

Novelty  of  part  of  combination.  —  Where 
one  of  two  contested  features  of  a  combina- 
tion patented  is  lacking  to  a  certain  extent  in 
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novelty,  but  the  other  is  not,  nor  admittedly 
is  the  whole,  and  all  that  can  be  said  against 
tho  invention  is  that  the  existing  art  has  been 
somewhat  drawn  upon,  but  this  has  not  been 
without  new  and  independent  treatment,  nor 
so  but  that  the  conjoined  result  in  form  and 
function  is  the  inventor's  own,  this  is  not 
sufficient  to  negative  novelty  or  inventive 
skill,  of  the  existence  of  which  the  efforts  of 
other  inventors  in  the  same  direction  are  to 
be  accepted  as  persuasive  proof.  Eck  v,  Kutz, 
(1904)   132  Fed.  758. 

Proof  of  novelty.  —  Where  a  patent  duly 
issued  is  ^attacked  for  want  of  novelty,  and 
oral  evidence  is  relied  on,  th«  proof  must  be 
clear,  satisfactory,  and  beyond  a  reasonable 
doubt.  Clark  v.  George  Lawrence  Co.,  (1908) 
160  Fed.  512. 

Burden  of  proof.  —  A  patent  duly  issued 
being  presumptively  valid,  a  person  attacking 
it  for  want  of  novelty  has  the  burden  of  proof. 
Clark  t7.  George  Lawrence  dTo.,  (1908)  160 
Fed.  512. 

Burden  of  proving  priority.  —  A  public 
knowledge  and  use  of  a  device  by  others  prior 
to  the  application  for  a  patent  therefor  being 
shown,  the  burden  is  cast  on  the  patentee  to 
furnish  convincing  proof  that  the  anticipation 
was  anticipated  by  him  in  making  the  inven- 
tion. New  England  Motor  Co.  v.  B.  F.  Stur- 
tevant  Co.,  (C.  C.  A.  1906)  150  Fed.  131, 
reversing  (1905)  140  Fed.  866. 
'  On  an  issue  as  to  anticipation,  the  burden 
of  proof  rests  on  the  party  pleading  such  de- 
fense, and  where  the  identity  of  methods  and 
results  in  the  two  devices  is  doubtful  the 
doubt  must  be  resolved  in  favor  of  the  patent. 
Victor  Talking  Mach.  Co.  v.  Duplex  Phono- 
graph Co.,  (1909)   177  Fed.  248. 

Where  an  anticipatory  device  is  shown  to 
have  been  in  use  prior  to  the  application  for 
a  patent,  the  burden  rests  on  the  patentee  to 
carry  the  date  of  his  invention  back  to  a  time 
antedating  such  use  by  satisfactory  and  con- 
vincing proof.  Torrey  v.  Hancock,  (C.  C.  A. 
1910)  184  Fed.  61,  reversing  (1909)  170  Fed. 
600. 

Where  the  junior  parties  to  an  interference 
were  admittedly  employed  by  the  senior  party 
to  construct  a  machine  embodying  an  inven- 
tion made  by  him,  the  burden  is  on  them  to 
prove  that  the  improvements  embodied  by 
them  in  the  machine  were  their  own  invention, 
and  not  the  ideas  suggested  by  the  senior 
party.  Corry  v,  McDermott,  (1905)  26  App. 
Cas.   (D.  C.)   306. 

Convincing  evidence  of  anticipation  re- 
quired. —  Anticipation  must  be  proved  by  evi- 
dence so  cogent  as  to  leave  no  reasonable 
doubt  in  the  mind  of  the  court.  Underwood 
Typewriter  Co.  v.  Elliott-Fisher  Co.,  (1908) 
166  Fed.  927. 

In  a  suit  for  infringement  of  a  patent,  the 
burden  rests  on  a  defendant  to  prove  the  de- 
fenses of  anticipation  or  prior  use  beyond  a 
reasonable  doubt.  Beckwith  v.  Malleable  Iron 
Range  Co.,  (1910)    174  Fed.  1001. 

Prior  use,  in  order  to  show  anticipation  of 
a  patent,  must  be  proved  beyond  a  reasonable 
doubt,  and  it  cannot  be  said  to  have  been 
proved  with  such  degree  of  certainty  by  oral 
t'stimonv,  where  it  may  be  reasonably  de- 
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duMd  trvn  all  the  record  that  other  and  con- 
elutive  eTidenee  might  have  been  obtained, 
and  no  effort  was  made  to  produce  it  nor  to 
excuse  the  omission.  H.  Mueller  Mfg.  Co.  v, 
Glauber,  (G.  C.  A.  1910)   184  Fed.  609. 

Declarations  of  patentee.  —  Declarations  of 
a  patentee  relating  to  his  invention,  accom- 
panied by  descriptions  thereof,  and  made  be- 
fore his  application  for  a  patent  was  filed, 
are  competent  evidence  to  carry  the  date  of 
his  invention  back  to  the  time  when  they 
were  made.  Bullock  Electric  Mfg.  Co.  v, 
Crocker-Wheeler  Co.,  (1906)   141  Fed.  101. 

Unaided  recollection  of  witnesses.  —  A  pat- 
ent will  not  be  held  void  for  anticipation  by 
an  unpatented  machine  on  the  oral  testimony 
of  witnesses,  the  accuracy  of  which  depends  on 
their  unaided  recollection  of  events  which 
occurred  twenty-five  years  previously,  imless 
it  is  exceptionally  clear  and  convincing. 
United  Shirt,  etc.,  Co.  v,  Beattie,  (1907)  149 
Fed.  736,  79  C.  C.  A.  442,  afprming  (1906) 
138  Fed.  136. 

Where  oral  testimony  of  witnesses  speak- 
ing from  memory  only  is  relied  on  to  estab- 
lish a  defense  of  prior  use  to  invalidate  a 
patent,  it  must  be  so  clear  and  specific  as  to 
convince  the  court  beyond  a  reasonable  doubt. 
Parker  v.  Stebler,  (C.  C.  A.  1910)  177  Fed. 
210. 

Where  an  anticipatory  device  is  shown  to 
have  been  in  use  prior  to  the  application  for 
a  patent,  oral  testimony  given  many  years 
after  the  event,  imsupport^  by  physical  ex- 
hibits, and  which  is  in  itself  somewhat  con- 
tradictory, is  not  sufficient  to  sustain  the  bur- 
den resting  on  the  patentee  to  carry  the  date 
of  his  invention  back  to  a  time  antedating 
such  use  by  satisfactory  and  convincing  proof. 
Torrey  v,  Hancock,  (C.  C.  A.  1910)  184  Fed. 
61,  reoersing  (1909)   170  Fed.  600. 

Rebutting  presumption  of  novelty.  —  The 
rule  that  evidence  relied  on  to  overthrow  the 
presumption  of  patentable  novelty  should  be 
of  the  most  cogent  character  does  not  pre- 
clude the  court  from  accepting  as  sufficient 
the  oral  testimony  of  vntnesses  describing 
prior  anticipating  devices,  although  none  of 
such  devices  are  produced,  where  the  testi- 
mony is  of  such  character  as  to  produce  con- 
viction beyond  a  reasonable  doubt.  Kodwell 
Sign  Co.  i;.  F.  Tuchfarber  Co.,  (C.  C.  A.  1903) 
127  Fed.  138. 

Diflcloeure  of  ideas  by  inventor.  —  Where 
an  inventor  communicates  his  ideas  to  one 
who  is  thoroughly  competent  to  understand 
and  perpetuate  them  in  case  of  his  death,  hav- 
'ing  effectively  given  his  invention  to  the 
world  in  this  way,  he  is  entitled  to  bring  for- 
ward the  disclosure  to  maintain  the  asserted 
priority  of  his  invention.  Westinghouse  Elec- 
tric, etc.,  Co.  V,  Roberts,  (1903)  125  Fed.  6. 

The  facts  of  each  case  must  control  the  de- 
termination of  whether  there  is  patentable 
novelty  in  an  invention.  In  re  Eastwood, 
(1909)  33  App.  Cas.  (D.  C.)  291. 

Estoppel  to  assert  novelty.  —  The  cancella- 
tion in  the  Patent  Office,  on  references  cited 
by  the  examiner,  of  a  part  of  the  original  ap- 
plication in  which  one  feature  of  the  patent 
as  finally  allowed  is  claimed,  does  not  estop 
the  inventor  from  asserting  the  novelty  of 


that  feature,  where  the  defendant  is  sought 
to  be  held  for  infringement  of  the  whole  com- 
bination of  which  it  forms  a  part.  Edc  v, 
Kutz,  (1904)   132  Fed.  758. 

Particular  devices,  etc.,  held  wanting  in 
patentable  novelty.  —  The  making  of  an  an- 
nular flange  on  the  feed  section  of  a  fountain 
pen,  over  which  the  mouth  of  the  elastic  rub- 
ber reservoir  for  holding  the  ink  is  stretched 
for  the  purpose  of  making  the  connection  more 
secure,  is  only  a  usual  and  well-known  meth- 
od of  making  a  tight  connection  between  an 
elastic  tube  and  an  inelastic  one,  and  does  not 
disclose  patentable  novelty.  Lancaster  t?. 
Witte,   (1910)   175  Fed.  976. 

An  improvement  in  mechanism  for  sawing 
stone  by  which  the  saw  is  moved  against  the 
stone,  which  remains  at  rest  during  the  opera- 
tion, instead  of  being  fed  to  the  saw  as  in 
machines  of  the  prior  art,  discloses  patent- 
able novelty.  Diamond  Stone  Sawing  Mach. 
Co.  V.  Brown,   (1904)   130  Fed.  896. 

An  application  for  a  patent  for  a  method 
of  treating  shells  in  the  manufacture  of  pearl 
buttons,  consisting  of  reducing  portions  of  the 
shells  to  a  suitable  thickness  and  then  cutting 
blanks  therefrom,  held  to  disclose  no  patent- 
able invention.  In  re  Weber,  (1905)  26  App. 
Cas.  (D.  C.)  29. 

In  an  infringement  case,  involving  the 
claims  of  a  patent  for  improvements  in  com- 
puting scales,  in  which  nonpatentability  and 
noninfringement  are  claimed,  where  it  ap- 
pears that  the  main  difference  between  the 
complainant's  device  and  a  former  patent  is 
that  his  cylinders  are  arranged  vertically, 
while  those  of  the  former  patent  were  ar- 
ranged horizontally,  and  that  such  vertical 
arrangement  was  old  long  before  any  date 
that  can  be  assigned  to  the  complainant,  it 
must  be  held  that  there  was  no  invention  in 
complainant's  device,  as  invention  could  not 
be  predicated  on  differently  positioning  the 
cylinders.  Computing  Scale  Co.  t?.  Automatic 
Scale  Co.,  (1905)  26  App.  Cas.  (D.  C.)  238, 
affirmed  (1907)  204  U.  S.  609,  27  S.  Ct.  307, 
51  U.  S.  (L.  ed.)  645. 

An  application  for  a  patent  for  a  process 
of  producing  ammonia  by  passing  air  and 
steam  over  peat  maintained  at  varying  tem- 
peratures is  not  novel.  In  re  Woltereok, 
(1909)   34  App.  Cas.  (D.  C.)   130. 

VI.  PmoB  Use  ob  Sale. 

Public  use  in  general.  —  A  patent  must  be 
held  invalid  if  there  has  been  sale  and  public 
use  of  the  article  for  more  than  two  years 
prior  to  the  filing  of  an  application  for  a 
patent.  Federal  Mfg.,  etc.,  Co.  v.  U.  S., 
(1907)  42  Ct.  CI.  479. 

Where  the  inventor  of  an  improvement  in 
pumps  for  fire  engines  had  the  device  placed 
on  an  engine  of  which  he  was  in  charge  as 
engineer,  where  it  was  publicly  tested,  and 
thereafter  used  successfully  for  many  years 
without  material  alteration,  and  was  shown 
and  explained  by  the  inventor  to  the  manu- 
facturers of  the  engine  without  any  injunc- 
tion of  secrecy,  the  action  of  the  manufactur- 
rrs  in  placing  the  device  on  an  engine  which 
i '  ^y  subsequently  built  for  another  city  did 
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not  involve  any  breach  of  trust  or  confidence 
sUch  as  to  render  the  use  of  the  invention  on 
the  new  engine  surreptitious,  fraudulent,  or 
piratical,  and  defeat  its  effect  as  a  public  use, 
even  though  they  knew  that  the  inventor  con- 
templated applying  for  a  patent.  Eastman  v. 
New  York,  (1904)  134  Fed.  844,  69  C.  C.  A. 
628. 

The  use  of  a  process  by  the  patentee  and 
his  employees  for  more  than  nine  years  before 
application  was  filed  for  the  patent,  without 
any  substantial  change  therein,  during  which 
time  some  8,000  articles  were  produced  for 
commercial  purposes,  cannot  be  considered  ex- 
perimental, although  it  is  claimed  that  im- 
provement was  constantly  sought,  but  is  a 
public  use  which  invalidates  the  patent.  Na- 
tional Phonograph  Co.  v.  Lambert  Co.,  ( 1905) 
142  Fed.  164,  73  C.  C.  A.  382,  affirming 
(1903)   126  Fed.  388. 

The  use  of  a  composition  for  lining  pulp 
digesters  in  the  practical  lining  of  digesters 
for  use  in  a  number  of  different  plants  by  per- 
sons to  whom  it  had  been  disclosed  without 
secrecy  was  a  public  use,  which,  if  continued 
for  more  than  two  years,  would  bar  a  patent 
whether  such  use  was  known  to  the  inventor 
or  not,  unless  the  delay  was  for  the  purpose 
of  perfecting  the  invention.  Hentschel  t*. 
Carthage  Sulphite  Pulp  Co.,  (1909)  169  Fed. 
114. 

Necessity  of  geileral  use.  —  To  constitute 
an  anticipation  by  an  unpatented  device,  it  is 
not  necessary  that  it  should  have  come  into 
general  use,  but  it  is  sufficient  if  it  was  in 
actual  and  practical  use  by  a  number  of  per- 
sons. Daniel  v,  Restein,  (1904)  131  Fed. 
469. 

Use  prior  to  appUcation.  —  The  Weisgerber 
desk^n  patent.  No.  35,043,  for  a  design  for  a 
rolling  chair  held  not  infringed,  on  evidence 
which  showed  that  defendant's  chairs,  if  they 
would  otherwise  infringe,  were  constructed 
and  in  use  by  defendant  prior  to  complain- 
ant's application  for  the  patent.  Weisgerber 
V.  Clowney,  (1904)  131  Fed.  477. 

Use  prior  to  api^cation  not  proseciited 
with  diligence.  —  Where  the  Commissioner  of 
Patents  denied  a  petition  for  the  revival  of 
an  application  on  the  ground  that  there  had 
been  such  unexcused  delay  in  its  prosecution 
as  to  work  an  abandonment  under  R.  S.  sec. 
4894,  a  new  application  filed  thereafter  cannot 
be  regarded  as  a  continuation  of  the  same  pro- 
ceedings, but  stands  on  the  same  footing  as 
though  no  previous  application  had  been 
made;  and  to  authorize  the  granting  of  a 
patent  thereon  it  must  appear  that  the  inven- 
tion had  not  been  in  public  use  or  on  sale  in 
this  country  for  more  than  two  years  prior 
to  such  application.  Hayes- Young  Tie  Plate 
Co.  V,  St.  Louis  Transit  Co.,  (1904)  130  Fed. 
900. 

Public  use  of  similar  invention.  —  Public 
use  of  an  unpatented  lamp  which  was  not 
successful  does  not  defeat  a  patent  for  an- 
other lamp,  where  the  first  lamp,  while  re- 
sembling the  second  one  in  external  appear- 
ance, did  not  embody  the  nice  adjustment  of 
parts  which  was  the  gist  of  the  patent. 
Campbell  v.  New  Idea  Arc  Light  Co.,  (1909) 
175  Fed.   115. 


Computing  time  of  use  —  pendency  of  orig- 
inal application.  —  Where  the  original  appli- 
cation has  not  been  iftbandoned,  subsequent 
applications  and  amendments  constitute  a  con- 
tinuance of  the  first  prooeediug;  and  the  two 
years'  public  use  or  sale,  which  may  avoid 
the  patent,  must  be  reckoned  from  the  presen- 
tation of  the  first  application,  and  not  from 
the  filing  of  subsequent  applications  or 
amendments.  Hayes- Young  Tie  Plate  Co.  r. 
St.  Louis  Transit  Co.,  (C.  C.  A.  1905)  137 
Fed.  80,  affirming  (1904)   130  Fed.  900. 

New  application  after  abandonment  of 
originaL  —  The  abandonment  of  an  applica- 
tion destroys  the  continuity  of  the  solicitation 
of  the  patent,  and  a  subsequent  application 
institutes  a  new  proceeding,  and  the  two 
years'  public  use  or  sale  which  may  invalidate 
the  patent  must  be  counted  from  the  latter 
application.  Hayes- Young  Tie  Plate  Co.  f>. 
St.  Louis  Transit  Co.,  (C.  C.  A.  1906)  137 
Fed.  80,  affirming  (1904)  130  Fed.  900. 

Delay  in  application  on  advice  of  solicitor. 
—  The  fact  that  an  inventor  delayed  making 
application  for  a  patent,  under  the  advice  of 
bis  solicitor,  does  not  prevent  the  running  of 
the  statutory  period  of  limitation  from  a 
prior  public  use  from  rendering  the  patent 
invalid.  Eastman  v.  New  York,  (1904)  134 
Fed.  844,  69  X:.  C.  A.  628. 

Single  prior  use.  —  The  public  use  of  an  in- 
vention for  more  than  two  years  before  the 
application  for  a  patent  therefor,  although  in 
but  a  single  instance,  will  defeat  the  right  to 
a  patent.  Bradley  v.  Eccles,  (1905)  138  Fed. 
911. 

What  constitutes  sale  generally.  —  The 
manufacture  of  a  machine  on  an  order  for  its 
construction,  followed  by  its  delivery  and  ac- 
ceptance, constitutes  a  "  sale "  within  the 
patent  statute.  National  Cash  Register  Co. 
V.  American  Cash  Register  Co.,  (C.  C.  A. 
1910)   178  Fed.  79. 

Single  sale  for  experimental  purposes.  —  A 
single  sale  of  an  invention  by  the  inventor  for 
experimental  purposes,  where  he  is  unable 
otherwise  to  make  proper  tests,  does  not  put 
the  invention  "on  sale"  within  the  meaning 
of  the  statute.  In  re  Mills,  (1905)  25  App. 
Cas.  (D.  C.)  377. 

Single  unrestricted  sale  by  inventor.  —  A 
single  sale  of  a  single  machine  by  the  in- 
ventor more  than  two  years  before  his  appli- 
cation for  a  patent  thereon,  without  restric- 
tion as  to  its  use,  is  sufficient  to  invalidate 
the  patent.  National  Cash  Register  Co.  v. 
American  Cash  Register  Co.,  (C.  C.  A.  1910) 
178  Fed.  79. 

A  single  unrestricted  sale  by  the  inventor 
of  his  invention  is  a  public  sale,  or  puts  it 
"  on  sale,"  within  the  meaning  and  intent 
of  this  section.  In  re  Mills,  (1906)  25  App. 
Cas.   (D.  C.)  377. 

Improvements  during  public  use  as  extend- 
ing time  for  application.  —  The  duplication  of 
a  set  of  rollers  on  a  machine  which  was  before 
complete  and  operative,  and  had  been  in  use 
for  two  years,  the  purpose  being  merely  to  re 
enforce  the  work  of  the  original  rollers  in 
certain  cases  where  necessary,  did  not  consti- 
tute a  part  of  the  invention  of  the  machine, 
so  as  to  extend  the  time  within  which  a  p^t- 
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ent  might  bo  applied  for.    Jenner  r.  Bowen, 
(C.  C.  A.  1905)  139  Fed.  656. 

Delay  from  misiiccessful  effort  to  construct 
macliiiie.  —  An  inventor  of  a  complicated  de- 
vice, who  attempts  to  construct  a  completed 
machine  with  his  own  hands  during  a  period 
of  over  a  year,  and  finally  abandons  the 
effort  from  lack  of  time  and  money,  and  im- 
mediately makes  a  model  and  drawings,  is  ex- 
ercising due  diligence.  Davis  v.  Garrett, 
(1906)  28  App.  Cas.  (D.  C.)  9. 

Commercial  use  as  public  use.  —  Where  the 
inventor  of  a  machine  made  and  set  up  one 
for  a  customer,  who  paid  for  it  and  used  it 
commercially,  selling  the  product,  as  was  in- 
tended, neither  he  nor  his  employees  being 
under  any  obligation  of  secrecy,  such  use  was 
public  and  not  private,  and  its  continuance 
for  more  than  two  years  before  application 
for  a  patent  deprived  the  inventor  of  the 
right  to  a  patent.  Jenner  v.  Bowen,  ( G.  C.  A. 
1905)  139  Fed.  656. 

The  commercial  use  of  a  machine  for  more 
than  four  years,  although  its  operation  was 
unsatisfactory  to  the  inventor,  leading  to  fre- 
quent experiments  to  improve  the  combina- 
tion and  finally  to  the  addition  of  an  element 
of  such  value  that  a  patent  was  applied  for, 
was  an  abandonment  to  the  public  of  the  in- 
vention so  far  as  it  was  embodied  in  the  com- 
bination before  the  addition  of  such  improve- 
ment, and  invalidates  a  claim  of  the  subse- 
quent patent  from  which  the  new  element  is 
omitted.  Star  Mfg.  Co.  r.  Crescent  Forge, 
etc.,  Co.,  (C.  C.  A.  1910)   179  Fed.  866. 

Experimental  use.  —  An  inventor  has  a  rea- 
sonable time  in  which  to  experiment  for  the 
purpose  of  perfecting  his  invention  and  dem- 
onstrating its  utility,  and  the  time  thus  spent, 
if  in  good  faith,  is  no  part  of  the  two-year 
period  of  limitation.  Eastman  t?.  New  York, 
(1904)  134  Fed.  844,  69  C.  C.  A.  628. 

Where  a  patent  is  for  a  manufactured  ar- 
ticle itself,  designed  for  general  use,  a  pre- 
sumption arises  that,  when  the  inventor  is- 
sues such  article  to  the  public,  he  regards  it 
as  a  finished  product,  and,  in  case  he  does 
not  apply  for  a  patent  within  two  years, 
abandonment  of  his  pUrpose  to  do  so  may 
well  be  assumed;  but  where  the  invention  is 
for  a  machine  designed  to  produce  articles,  a 
different  rule  as  to  experimental  use  may 
well  apply,  and,  although  the  articles  pro- 
duced may  be  perfect,  the  machine  may  not, 
and  the  sale  of  the  product  does  not  neces- 
sarily, render  the  use  of  the  machine  a  public 
use,  where  none  are  sold,  and  the  use  is  en- 
tirely under  the  observation  of  the  inventor. 
Bryce  Bros.  Co.  v,  Seneca  Glass  Co.,  (1906) 
140  Fed.  161. 

The  Conroy  patent,  No.  735,949,  for  a  ma- 
chine for  shaping  or  chipping  the  ed^es  of 
glass  articles,  discloses  invention,  and  is  not 
invalid  for  public  use  because  the  machine 
was  in  fact  used  for  more  than  two  years 
prior  to  the  application;  it  being  shown 
that,  while  the  machine  was  fairly  success- 
ful, and  its  product  was  sold,  the  purpose  of 
its  use  was  experimental,  and  it  was  during 
such  time  being  perfected  by  the  inventor  ana 
was  kept  under  lock  and  key  and  as  far  as 
po«Hihle    from    the    knowledge    even    of    the 
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factory  workmen  who  were  not  engaged  in  its 
operation.  Conroy  v.  Penn  Electrical,  etc., 
Co.,  (1907)  155  Fed.  421. 

The  use  of  a  machine  while  it  was  being 
perfected,  in  a  room  from  which  the  public 
and  all  others  not  engaged  in  its  operation 
were  excluded,  changes  and  improvements  be- 
ing made  from  time  to  time,  although  ex- 
tending back  to  more  than  two  years  before 
application  was  made  for  a  patent,  was  an 
experimental  and  not  a  public  use,  and  did 
not  invalidate  the  patent  granted  therefor, 
and  it  is  immaterial  that  the  product  of  such 
experimental  use  was  sold.  Penn  Electrical, 
etc.,  Co.  17.  Conroy,  (C.  C.  A.  1908)  159  Fed. 
943. 

The  use  of  a  telephone  transmitter  by  the 
inventor  for  the  purpose  of  determining  its 
efficiency  only,  although  known  to  others,  was 
not  a  public  use  which  invalidated  a  later 
patent.  International  Telephone  Mfg.  Co.  r. 
Kellogg  Switch  Board,  etc.,  Co.,  (C.  C.  A. 
1909)  171  Fed.  651,  affirnUng  (1907)  168 
Fed.  104. 

An  experimental  use  of  a  new  invention  or 
discovery,  which  will  not  defeat  the  right  of 
the  inventor  to  a  patent  unless  application  is 
made  within  two  years,  must  have  been  in 
perfecting  the  invention,  and  where  the  dis- 
coverer of  a  new  form  of  calcium  carbide, 
who  made  a  considerable  quantity,  used  the 
same  in  experiments  in  making  acetylene  gas, 
etc.,  not  for  the  purpose  of  perfecting  it,  but 
to  demonstrate  its  commercial  value,  and  also 
sent  a  quantity  abroad  without  injunctions 
of  secrecy  or  restrictions  upon  its  use,  where 
it  was  used  for  like  purposes,  such  use  con- 
stituted a  public  use  or  disclosure  within  the 
meaning  of  the  law.  Union  Carbide  Co.  r. 
American  Carbide  Co.,   (1909)   172  Fed.  120. 

An  experimental  use  of  an  invention,  to  be 
such,  need  not  necessarily  be  made  by  the  in- 
ventor himself,  or  at  his  shop.  In  re  Mills, 
(1905)  26  App.  Cas.  (D.  C.)   377. 

Burden  of  proving  experimental  character 
of  use.  —  When  a  clear  case  of  prior  public 
use  is  established,  the  burden  is  on  the  in- 
ventor to  prove  by  convincing  proof  that  the 
use  was  experimental.  Eastman  v.  New 
York,  (1904)  134  Fed.  844,  69  C.  C.  A.  628; 
Corbett  Bros.   Co.  v.  Reinhardt-Meding  Co., 

(1909)  166  Fed.  767;   Greenwald  i\   Weiss, 

(1910)  180  Fed.  474;  In  re  Mills,  (1905)  25 
App.  Cas.  (D.  C.)  377. 

Sale  of  product  of  experimental  use.  —  A 
patent  is  not  invalidated  because  a  machine 
like  that  of  the  patent  was  made  and  used 
by  the  patentee  more  than  two  years  before 
the  application  was  filed,  where  such  use  was 
for  the  purpose  of  experiment  only,  nor  is 
such  use  a  public  use  which  will  defeat  the 
patent  because  the  product  of  the  machine 
during  the  time  was  sold.  American  Caramel 
Co.  P.  Mills,  (1906)  149  Fed.  743,  79  C.  C. 
A.  449.  reversing   (1905)    138  Fed.  142. 

Exhibition  of  experimentally  constructed 
machines.  —  The  mere  exhibition  of  an  ex- 
perimentally constructed  machine  by  the  in- 
ventor to  an  audience,  accompanied  by  an  ex- 
planation of  the  invention,  no  charge  being 
made,  is  not  such  a  public  use  as  will  defeat 
his  right  to  a  patent  applied  for  more  than 
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two  years  afterwards.  Victor  Talking  Mach. 
Co.  V.  American  Graphophone  Co.,  (1905)  140 
Fed.  860,  affirmed  (C.  C.  A.  1906)  146  Fed. 
350. 

When  experimental  use  becomes  public. — 
The  use  of  an  unpatented  invention  on  a 
roachine  in  actual  service,  continued  for  years 
without  any  change  therein,  although  it  may 
have  been  experimental  in  the  beginning,  be- 
comes a  public  use  from  the  time  the  success 
of  the  invention  is  demonstrated,  and  a  pat- 
ent therefor  issued  on  an  application  filed 
more  than  two  years  after  such  time  is  in- 
valid. Eastman  v.  New  York,  (1904)  134 
Fed.  844,  69  C.  C.  A.  628. 

Use  to  test  utility.  —  The  use  of  an  inven- 
tion by  the  inventor  for  the  purpose  of  test- 
ing its  utility,  which  is  not  a  public  use,  may 
continue  indefinitely.  Warren  Bros.  Co.  v. 
Owosso,  (C.  C.  A.  1909)   166  Fed.  309. 

Trial  use  by  purchaser.  —  Allowing  the  pur- 
chaser of  an  unpatented  device  a  period  of 
use  to  determine  whether  it  will  satisfactorily 
do  his  work  must  be  deemed  the  user's  trial, 
and  not  the  inventor's.  It  cannot  be  re- 
garded as  extending  to  the  experimental 
stage  of  the  invention.  Federal  Mfg.,  etc., 
Co.  V,  U.  S.,  (1907)  42  Ct.  CI.  479. 

Insanity  of  ^ventor  after  authorizing  pub- 
lic use.  —  Tne  right  of  one  who  purchased  an 
unpatented  machine  from  the  inventor,  with 
the  intention  and  understanding  that  it  was 
to  be  used  commercially,  to  so  use  the  same, 
is  not  terminated  by  the  subsequent  insanity 
of  the  inventor,  and  .such  continued  use  prior 
to  the  application  for  a  patent  constitutes  a 
prior  public  use  within  the  meaning  of  the 
patent  law.  Jenner  v.  Bowen,  (C.  C.  A. 
1905)   139  Fed.  556. 

Use  by  permission  of  inyentor.  —  If  an  in- 
ventor passes  his  invention  into  the  hands  of 
different  persons  to  use  and  test  as  to  the 
usefulness  of  the  device  before  application 
for  a  patent,  such  use  by  them  must  be  re- 
stricted to  experimental  use;  and  if  they  are 
permitted  to  use  the  device  publicly  as  a 
nonpatented  article,  and  it  is  either  sold  or 
given  away  to  even  a  few  persons,  their  use 
of  it  will  be  a  prior  public  use  which  may  de- 
prive the  inventor  of  his  right  to  a  patent. 
Bradley  v,  Eccles,  (1905)   138  Fed.  911. 

Conditional  sale.  —  While  a  shop  test  of  a 
machine  may  be  sufficient  to  show  a  reduction 
to  practice,  especially  in  view  of  favorable 
results  being  abtained  by  a  later  actual  test 
under  the  conditions  of  ordinary  use  for 
which  the  machine  is  intended,  it  does  not 
necessarily  remove  the  machine  from  the  do- 
main of  experiment,  so  as  to  constitute  a  con- 
ditional sale  a  public  sale.  In  re  Mills, 
(1905)  25  App.  Cas.  (D.  C.)  377. 

Unaided  recollection  of  witness  as  to  prior 
uae.  —  As  a  general  proposition,  mere  oral 
testimony,  depending  on  the  recollection  of 
the  witnesses,  will  not  be  regarded  as  sufl^i- 
cient  to  establish  prior  public  use,  to  defeat 
a  patent.  Interurban  R.,  etc.,  Co.  v,  West- 
inghouse  Electric,  etc.,  Co.,  (C.  0.  A.  1911) 
186  Fed.  166. 

Applicant  as  witness  regarding  prior  use. 
—  Where  it  is  sought  to  be  shown  that  an 
invention  was  in  public  use,  the  applicant  is 


entitled  to  be  heard  as  a  witness  in  his  own 
behalf.  In  re  Mills,  (1905)  25  App.  Cas. 
(D.  C.)  377. 

Character  of  evidence  of  prior  use.  —  There 
is  no  hard  and  fast  rule  as^  to  the  measure 
or,  kind  of  proof  required  to  establish  prior 
use  of  a  patented  device,  further  than  th&t 
it  must  be  clear  and  satisfactory  to  the  ju- 
dicial mind  in  each  case.  Sipp  Electric, 
etc.,  Co.  V.  Atwood-Morrison  Co.,  (1906)  142 
Fed.  149,  73  C.  C.  A.  367,  reversing  (1905) 
136  Fed.  859. 

Burden  of  proving  prior  use.  — A  defend- 
ant has  the  burden  to  establish  an  alleged 
prior  use  to  defeat  a  patent  by  proofs  clear, 
satisfactory,  and  beyond  reasonable  doubt. 
Timolat  v,  Philadelphia  Pneumatic  Tool  Co., 
(1904)   131  Fed.  257. 

Under  the  rule  that  the  defense  of  prior 
use  must  be  estai)li3hed  beyond  a  reasonable 
doubt  it  will  not  be  sustained  when  it  rests 
on  the  recollection  of  a  single  witness,  es- 
pecially when  his  knowledge  depends  in  large 
part  on  information  received  from  others  who 
are  not  called.  Albright  v.  Langfeld,  (1904) 
131  Fed.  473. 

The  burden  of  proof  to  establish  a  defense 
of  prior  use  to  invalidate  a  patent  rests  on 
the  defendant.  Parker  v,  Stebler,  (C.  G.  A. 
1910)    177  Fed.  210. 

VII.  Abandonment. 

Accepting  interference  as  to  one  of  several 
claims.  —  An  inventor  is  not  estopped  from 
insisting  on  his  application  for  a  patent  In 
which  were  united  process  and  apparatus 
claiYns  for  essentially  the  same  invention  by 
requiring  his  process  claims  to  be  placed  in 
interference  with  those  of  an  existing  patent 
after  receiving  a  letter  from  the  primary  ex- 
aminer permitting  the  retention  of  the  proc- 
ess and  apparatus  claims  pending  the  deter- 
mination of  the  interference,  but  stating  that 
the  acceptance  of  an  interference  on  one  of 
the  process  claims  would  be  held  by  the  ofBoe 
to  be  an  election  of  the  prosecution  of  such 
claims,  and  further  prosecution  of  the  ap- 
paratus claims  would  not  be  permitted.  U. 
S.  V.  Allen,  (1904)  192  U.  S.  643,  24  S.  Ct 
416,  48  U.  S.  (L.  ed.)  555,  109  Off.  Gaz.  549. 

Intention  the  test  of  abandonment.  —  Bur- 
don  Wire,  etc.,  Co.  v,  Williams,  (1904)  128 
Fed.  927;  Victor  Talking  Mach.  Co.  r.  Ameri- 
can Graphophone  Co.,  (1905)  140  Fed.  860, 
affirmed  (C.  C.  A.  1906)  145  Fed.  350;  Inter- 
national Telephone  Mfg.  Co.  v.  Kellc»gg 
Switch  Board,  etc.,  Co.,  (C.  C.  A.  1909)  171 
Fed.  651,  affirming  (1907)   158  Fed.  104. 

Question  of  fact.  —  Questions  relating  to 
the  actual  or  constructive  abandonment  of 
an  invention  are  questions  of  fact;  and  every 
reasonable  doubt  thereon  should  be  resolved 
in  favor  of  the  patent.  Victor  Talking  Mach. 
Co.  V.  Duplex  Phonograph  Co.,  (1909)  177 
Fed.  248. 

Burden  of  proof.  —  The  burden  of  proving 
abandonment  of  an  invention  to  defeat  a 
patent  therefor  rests  upon  the  pariy  alleging 
the  same,  and  evidence  is  insufficient  which 
rests  on  doubtful  inferences.  Victor  Talking 
Mach.    Co.    V.    American    Graphophone    Co., 
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(1905)  140  Fed.  860,  affirmed  (C.  C.  A.  1908) 
145  Fed.  350. 

Conyineing  evidence  required.  —  Kellogg 
Switchboard,  etc.,  Co.  r.  International  Tele- 
phone  Mfg.  Co.,  (1907)  158  Fed.  104;  Com- 
puting Scale  Co.  r.  Automatic  Scale  Co., 
(1905)  26  App.  Cas.  (D.  C.)  238,  affirmed 
(1907)  204  U.  S.  609,  27  S.  Ct.  307,  51  U.  S. 
(L.  ed.)  645;  Saunders  v.  Miller,  (1909)  33 
App.  Cas.   (D.  C.)   456. 

Discontinuance  of  experiments.  —  Total 
abandonment  of  ejtperiments,  and  neglect  and 
loss  of  the  physical  things  made,  together 
with  inaction  by  the  alleged  inventor  and  his 
afisignee  for  two  years,  justify  the  conclu- 
sion of  abandoned  experiment  and  failure  to 
successfully  reduce  to  practice.  Richards  v. 
Burkholder,  (1907)  29  App.  Cas.  (D.  C.) 
485. 

Witliin  two  3rear8.  —  An  inventor  who  has 
reduced  his  invention  to  practice  being  en- 
titled to  a  period  of  two  years  in  which  to 
put  it  in  public  use  and  on  sale,  an  abandon- 
ment within  such  period  cannot  be  presumed, 
but  it  must  be  proved.  Rolfe  v.  Hoffman, 
(1905)  26  App.  Cas.  (D.  C.)  336. 

Concealed  invention.  —  The  fact  that  the 
first  inventor  failed  to  apply  for  a  patent 
and  to  manufacture  and  to  put  his  invention 
on  the  market  for  about  two  years,  because 
of  business  reverses  and  poverty  and  inability 
to  obtain  assistance  from  others,  shows  such 
concealment  of  his  invention  as  will  deprive 
him  of  an  award  of  priority  as  against  a 
subsequent  inventor  who  had  obtained  a  pat- 
ent. Brown  v.  Blood,  (1903)  22  App.  Cas. 
(D.  C.)  216. 

Deliberate  concealment,  by  the  junior  party 
to  an  interference,  of  an  invention  from  the 
public  for  two  and  a  half  years,  with  no 
change  of  such  policy  of  concealment  until 
he  obtained  knowledge  of  the  senior  party's 
efforts  in  the  same  field,  during  which  time 
the  senior  party,  with  no  knowledge  of  his 
rival's  invention,  worked  diligently  to  per- 
fect the  invention  and  to  put  his  product  on 
the  market,  and  applied  for  a  patent,  will 
render  the  junior  party's  rights,  based  on  his 
prior  construction  of  an  operative  device,  sub- 
ordinate to  the  right  of  the  senior  applicant, 
who,  within  the  policy  of  the  law,  is  the  first 
to  invent;  and  the  fact  that  the  senior 
party's  application  had  not  ripened  into  a 
patent  before  the  filing  of  the  junior  party's 
application  will  not  af^ct  the  cause.  Matthes 
V.  Burt,  (1904)  24  App.  Cas.  (D.  C.)  265. 

Patent  for  combination  as  affecting  right 
to  basic  patent.  —  Where  an  application  for 
a  basic  patent  is  pending,  the  granting  to  the 
same  inventor  of  a  limited  combination  pat- 
ent of  which  the  subject-matter  of  the  basic 
patent  is  an  essential  element  is  not  an  aban- 
donment of  the  latter  to  the  public.  West- 
inghouse  Electric,  etc.,  Co.  r.  Electric  Appli- 
ance Co.,   (1906)    142  Fed.  545. 

Experimental  use.  —  Abandonment  and 
dedication  to  the  public  use  by  one  of  the 
parties  to  an  interference  involving  an  ap- 
paratus for  the  manufactui*e  of  rubber  shoes 
is  not  shown,  where  it  appears  that  he  made 
experimental  tests  of  the  product  of  his  in- 
vention by  having  boots  made  with  it  worn 
by  the  men  in  the  employ  of  the  company 


with  which  he  was  connected,  testing  them  in 
connection  with  boots  then  being  manu- 
factured, continued  his  experiments  for  two 
years,  and  filed  an  application  for  the  process, 
followed  by  an  application  for  the  apparatus. 
Saunders  v.  Miller,  (1909)  33  App.  Cas.  (D. 
C.)  456. 

Discontinuance  of  experimental  use.  —  \ 
party  to  an  interference  claimed  to  have 
made  and  successfully  tested  a  device  em- 
bodying the  invention  of  the  issue,  an  im- 
provement in  sewing  machines,  by  attaching 
it  to  a  sewing  machine  manufactured  by  his 
assignee,  a  sewing  machine  company,  and 
operating  it  It  appeared  that  the  device 
was  then  removed  from  the  machine  —  which 
was  afterwards  sold  to  the  trade  —  and  put 
away  in  the  drawer  of  a  desk  in  a  room  to 
which  the  officers  of  the  company  alone  had 
access,  where  it  remained  four  years,  during 
which  time  the  old  machines  and  improved 
ones  were  sold  without  such  device  being  at- 
tached to  them  or  used  in  any  way,  or  any 
attempt  being  made  to  obtain  a  patent  upon 
it,  although  it  was  a  simple  devioe,  easily 
attached  to  the  machines  then  in  use,  and 
there  were  no  difficulties  in  the  way  of  its 
manufacture.  Held,  that  the  making  and 
operating  of  the  device  must  be  regarded  as 
an  unsuccessful  and  abandoned  experiment. 
Quist  r.  Ostrom,  (1904)  23  App.  Cas.  (D. 
C.)  69. 

Mere  delay.  —  Abandonment  is  not  to  be 
predicated  on  mere  delay.  Where,  therefore, 
the  complainant,  as  early  as  July,  1891,  had 
a  complete  conception  of  his  devioe  substan- 
tially as  it  now  appears,  which  he  reduced 
to  practical  form,  he  has  the  right  to  claim 
this  as  the  date  of  his  invention;  and  it  can- 
not be  regarded  as  abandoned  simply  because, 
for  business  and  other  reasons,  he  let  the 
matter  rest  for  upwards  of  three  years,  hav- 
ing eventually  in  September,  1894,  put  his 
ideas  into  exact  shape.  Eck  v,  Kutz,  (1904) 
132  Fed.  758. 

Unreasonable  delay  in  application.  —  The 
fact  that  the  inventor  of  a  device  did  not 
apply  for  a  patent  until  six  years  after  it 
had  been  perfected,  and  successfully  tested, 
did  not  operate  as  an  abandonment  or  dedica- 
tion to  the  public,  in  the  absence  of  proof  of 
anything  indicating  such  an  intention,  such 
as  a  public  use  or  publication.  International 
Telephone  Mfg.  Co.  i?.  Kellogg  Switch  Board, 
etc.,  Co.,  (C.  C.  A.  1909)  171  Fed.  651,  a/- 
firming  (1907)  158  Fed.  104. 

An  inventor  who,  after  perfecting  his  in- 
vention and  reducing  it  to  practice,  without 
adequate  excuse  delays  applying  for  a  patent 
for  five  or  six  years,  and  until  another  ha? 
invented  and  patented  the  same  device,  an<] 
then  applies  for  and  obtains  a  patent,  is  es- 
topped by  his  laches  from  asserting  such  pat- 
ent as  against  the  second  inventor.  Curtain 
Supply  Co.  t?.  National  Lock  Washer  Co., 
(1909)   174  Fed.  45. 

The  fact  that  the  first  inventor  failed  to 
apply  for  a  patent,  and  to  manufacture  and 
to  put  his  invention  on  the  market  for  about 
two  years,  because  of  business  reverses  and 
poverty  and  inability  to  obtain  assistance 
from  others,  shows  such  lack  of  diligence  as 
will  deprive  him  of  an  award  of  priority  as 
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against  a  subsequent  inventor  who  had  ob- 
tained a  patent.  Brown  v.  Blood,  (1903)  22 
App.  Cas.   (D.  C.)  216. 

Failure  by  one  of  the  parties  to  an  inter- 
ference to  file  an  application  for  four  years 
after  conception  of  the  invention,  during 
which  time  he  constructed  a  device  embodying 
it,  discussed  it  freely  with  others,  and  en- 
deavored to  interest  men  of  means  to  exploit 
it.  does  not  show  such  lack  of  diligence  as 
will  preclude  him  from  asserting  his  rights 
against  the  other  party,  although  the  latter 
was  diligent  both  in  respect  to  reduction  to 
practice  and  in  applying  for  a  patent.  Rolfe 
r.  Kaisling,  (1909)  32  App.  Cas.  (D.  C.) 
582. 

While,  if  an  invention  which  is  the  subject 
of  an  interference  has  been  actually  reduced 
to  practice,  the  inventor  will  not  be  deprived 
of  the  benefit  of  his  invention  by  reason  of 
mere  delay,  without  intention  to  secrete  or 
suppress  it,  or  by  the  exploitation  of  a  pre- 
ferred substitute,  yet  long  delay  in  malking 
use  of  the  invention,  or  in  applying  for  a  pat- 
ent, are  potent  circumstances  tending  to  show 
that  an  alleged  reduction  to  practice  was 
nothing  more  than  an  abandoned  experiment. 
Daggett  V.  Kaufmann,  (1909)  33  App.  Cas. 
(D.  C.)   450. 

Evidence  held  to  establish  reasonable  dili- 
gence.—Eck  V.  Kutz,  (1904)   132  Fed.  758. 

D^y  on  account  of  proposed  related  in- 
vention.—  To  delay  one  invention  for  the 
sake  of  another  projected  invention  to  be  used 
in  connection  with  it,  and  which  may  never 
be  realized,  cannot  in  patent  law  be  construed 
as  an  exercise  of  due  diligence.  Lotterhand 
r.  Hanson,  (1904)  23  App.  Cas.  (D.  C.)  372. 

Delay  to  work  out  details.  —  An  inventor 
having  grasped  an  idea  and  put  it  in  me- 
chanical form  may  not  wait  to  secure  a  mon- 
opoly on  the  broad  thought  until  everything 
in  the  nature  of  mere  accessory  improvement 
that  makes  it  commercially  better  has  been 
worked  out  and  perfected.  Universal  Adding 
Mach.  Co.  V.  Comptograph  Co.,  (1906)  146 
Fed.  981,  77  C.  C.  A.  227,  reversing  142  Fed. 
539. 

Delay  to  obviate  defects  in  operation.  —  De- 
lay by  an  inventor  in  applying  for  a  patent 
after  he  has  reduced  his  invention  to  practice 
for  the  purpose  of  perfecting  it,  or  testing 
its  practical  value,  will  not  constitute  an 
abandonment  or  laches  which  will  defeat  his 
right  to  a  patent  where,  from  some  unknown- 
cause,  it  was  not  successful  in  operation,  al- 
though  it  subsequently  develops  that  the 
trouble  was  due  to  external  causes  not  affect- 
ing the  utility  or  successful  working  of  the 
invention.  Appert  r.  Brownsville  Plate  Glass 
Co.,   (1904)   144  Fed.  115. 

Failure  to  prosecute  api^lication  after  re- 
jection by  examiner.  —  The  failure  of  an  ap- 
plicant for  a  patent  to  further  prosecute  his 
application  after  it  has  been  rejected  by  the 
examiner  for  anticipation  does  not  operate 
as  an  abandonment  of  the  invention,  nor  an 
acquiescence  in  the  ruling,  where  it  was 
caused  bv  his  lack  of  funds.  Shepherd  v. 
Deitsch,    0905)    138  Fed.  83. 

An  abandonment  of  an  application  for  a 
patent  is  not  an  abandonment  of  the  inven- 
tion, and  a  patent  may  lawfully  issue  on  a 


second  application.  Hayes- Young  Tie  Plate 
Co.  V.  St.  Louis  Transit  Co.,  (C.  C.  A.  1905) 
137  Fed.  30,  affirming  (1904)  130  Fed.  900; 
Commercial  Acetylene  Co.  v.  Acme  Acetylene 
Appliance  Co.,  (1911)  188  Fed.  89;  Tripler  «?. 
Linde,  (1902)  21  App.  Cas.  (D.  C.)  32. 

Successive  applications.  —  Pending  an  ap- 
plication for  a  patent,  the  specification  of 
which  is  broad  enough  to  warrant  the  making 
of  certain  claims  which  are  not  made,  the  ap- 
plicant, instead  of  inserting  such  claims  by 
amendment,  may  at  his  election  make  them 
the  subject  of  a  new  application,  which  in 
such  case  may  fairly  be  considered  a  continu- 
ation of  the  first,  and  their  omission  there- 
from will  not  operate  as  an  abandonment. 
Victor  Talking  Mach.  Co.  v.  American  Grapho- 
phone  Co.,  (C.  C.  A.  1906)  146  Fed.  350,  af- 
firming (1905)   140  Fed.  860. 

A  second  application  for  a  patent,  which 
describes  precisely  the  same  device  as  a  for- 
mer one,  which  has  been  abandoned  by  per- 
mission, will  be  treated  as  continuous  of  the 
first.  L.  E.  Waterman  Co.  v.  McChitchean, 
(C.  C.  A.  1904)  127  Fed.  1020,  affirming 
(1903)  121  Fed.  103;  Corrington  v.  Westing- 
house  Air  Brake  Co.,  (1909)  173  Fed.  09; 
Duryea  v.  Rice,  (1906)  28  App.  Cas.  (D.  C.) 
423. 

Matter  described  and  not  claimed.  —  The 
question  whether  a  patents  has  abandoned 
any  part  of  what  he  has  described  in  his  pat- 
ent is  largely  one  of  intention,  and  the  fact 
that  while  the  specification  of  a  process  pat- 
ent describes  two  or  three  ways  of  performing 
one  of  the  steps  of  the  process  which  are 
equivalent  but  one  is  mentioned  in  the  claims 
does  not  constitute  an  abandonment  of  those 
not  so  mentioned.  Burdon  Wire,  etc.,  (^.  v. 
Williams,  (1904)   128  Fed.  927. 

A  patent  is  not  invalidated  by  the  fact  that 
the  invention  claimed  was  described,  but  not 
claimed,  in  an  earlier  application  by  the  pat- 
entee, on  which  a  patent  was  issued  after  the 
one  in  suit,  where  it  is  apparent  that  there 
was  no  intention  to  abandon  the  invention  to 
the  public.  Victor  Talking  Mach.  Co.  17. 
American  Graphophone  Co.,  (1905)  140  Fed. 
860,  affirmed  (C.  C.  A.  1906)    145  Fed.  350. 

Pending  an  application  for  a  patent,  the 
specification  of  which  is  broad  enough  to  war- 
rant the  making  of  certain  claims  which  are 
not  made,  the  applicant,  instead  of  inserting 
such  claims  by  amendment,  may  at  his  elec- 
tion make  them  the  subject  of  a  new  appli- 
cation, which  in  such  case  may  fairly  be  con- 
sidered a  continuation  of  the  first,  and  their 
omission  therefrom  will  not  operate  as  an 
abandonment.  Victor  Talking  Mach.  Co.  r. 
Duplex  Phonograph  Co.,  (1909)  177  Fed.  248. 

Where  an  inventor  applies  for  and  receives 
a  patent  which  discloses  another  unpatented 
invention  not  claimed,  it  is  presumed  to  be 
dedicated  to  the  public  by  the  patentee,  but 
this  presumption  is  rebutted  if  the  patentee 
has  another  application  pending  in  the  Patent 
Office  claiming  it.  Saunders  v.  Miller,  ( 1909) 
33  App.  Cas.   (D.  C.)   456. 

Unclaimed  matter  In  another  applkation. 
—  The  fact  that  an  invention  is  described 
but  not  claimed  in  a  patent  does  not  operate 
as  a  disclaimer  or  abandonment  of  the  same, 
where  it  is  the  subject-matter  of  a  pending 
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application  by  the  inventor  for  another  pat- 
ent. Kinnear  Mfg.  Co.  v.  Wilson,  (C.  C.  A. 
1906)    142  Fed.  970. 

Disuse  of  patent.  —  A  patentee  is  under  no 
obligation,  during  the  life  of  his  monopoly,  to 
use  or  place  on  the  market  a  device  or  ma- 
chine  embodying  his  invention.  Lewis  Blind 
ptitch  Mach.  Co.  v.  Premium  Mfg.  Co.,  (C. 
C.  A.  1908)    163  Fed.  950. 

The  making  of  an  invention  and  its  reduc- 
tion to  practice,  without  any  public  use  or 
other  act  placing  the  public  in  possession  of 
the  invention,  although  the  inventor  may  by 
delay  in  applying  therefor  lose  his  risht  to  a 
patent,  does  not  constitute  an  abandonment 
of  the  invention  to  the  public,  which  will  in- 
validate a  patent  subsequently  granted  to  an- 
other therefor.  Davis,  etc..  Temperature  Con- 
trolling Co.  V.  National  Steam  Specialty  Co., 
(1908)   164  Fed.  191. 

Public  benefit.  —  An  applicant  for  a  patent, 
who,  after  another  applicant  has  be^n  ad- 
judged priority  of  invention  as  to  certain  of 
his  claims  in  interference  proceedings,  can- 
celed such  claims,  did  not  acquire  any  right  in 
the  subject-matter  thereof  by  the  subsequent 
defeat  of  issuance  of  a  patent  to  the  other 
applicant  on  the  ground  of  prior  public  use, 
but  the  same  became  abandoned  to  the  public. 
Dodge  Needle  Co.  v.  Jones,  (C.  C.  A.  1908) 
169  Fed.  716,  affirming  (1907)   153  Fed.  186. 

If  the  original  inventor  has,  by  his  action, 
forfeited  his  right  to  a  patent,  the  invention 
will  be  deemed  to  have  been  dedicated  to  the 
public,  and  no  one  subsequently  claiming  to 
be  the  inventor  can  acquire  a  property  right 
in  the  invention.  Saunders  v.  Miller,  (1909) 
33  App.  Cas.  (D.  C.)  466. 

Abandonment  of  application  for  product 
patent  as  affecting  process  patent.  — The 
abandonment  of  an  application  for  a  product 
patent,  on  a  finding  of  an  examiner  in  inter- 
ference proceedings  that  the  product  had  been 
in  use  for  more  than  two  years  prior  to  the 
application,  is  not  a  conclusive  admission  that 
the  process  for  the  manufacture  of  such  prod- 
uct for  which  the  applicant  had  been  granted 
a  patent  on  an  application  filed  at  the  same 
time,  was  old,  nor  does  it  estop  the  patentee 
from  asserting  the  validity  of  such  patent. 
Mica  Insulator  Co.  v.  Commercial  Mica  Co., 
(C.  C.  A.  1908)  166  Fed.  440,  reversing 
(1907)   167  Fed.  90. 

VIII.  Division  of  Inventions. 

Two  patents  for  same  invention.  —  Two 
valid  patents  may  not  be  issued  to  a  party, 
based  on  the  same  patentable  invention.  In 
re  Wickers,  (1907)  29  App.  Cas.  (D.  C.)  71. 


An  enlargement  of  a  patent  is  not  to  be 
efifected  by  the  engrafting  of  broad  claims  on 
a  later  patent,  based  on  an  application  of 
narrow  scope,  where  the  second  patent  is  ap- 
plied for  as  an  improvement  on  tlie  first. 
Union  Typewriter  Co.  v.  Smith,  (1909)  173 
Fed.  288. 

The  fact  that  a  prior  design  patent  is  in- 
valid, because  the  subject  of  it  is  not  within 
the  law,  will  not  save  a  subsequent  mechani- 
cal patent  for  the  same  device  from  constitut- 
ing a  case  of  double  patenting;  the  patentee 
having  enjoyed  a  nominal,  and  for  a  time  an 
apparently  unquestioned,  monopoly  therefrom, 
and  it  not  being  open  to  him  to  set  himself 
right  for  a  mistake  which  he  has  made  in  the 
character  of  the  patent  by  taking  out  another 
and  different  one  for  substantially  the  same 
thing.  Williams  Calk  Co.  v,  Neverslip  Mfg. 
Co.,   (1905)   136  Fed.  210. 

Process  and  apparatus.  —  No  general  rule 
can  be  laid  down  by  which  to  determine  when 
a  given  invention  or  improvement  shall  be 
embraced  in  one,  two,  or  more  patents.  The 
Commissioner  of  Patents  is  vested  with  a  dis- 
cretion in  determining  whether  or  not  to  re- 
quire a  division  of  claims  for  a  process  and 
an  apparatus.  In  re  Frasch,  (1906)  27  App. 
Cas.  ( D.  C. )  26. 

Generic  and  subordinate  inventions.  —  An 
inventor  has  the  right,  by  contemporaneous 
applications,  to  a  generic  and  specific  patent; 
and,  when  he  has  thus  applied,  he  does  not 
lose  the  right  to  his  generic  patent  because 
one  or  more  of  the  specific  patents  may  hap* 
pen  to  be  issued  first.  Nor  does  he  lose  such 
right  by  the  subsequent  filing  of  an  amended 
or  new  application  changing  the  specification 
of  the  generic  invention,  where  the  patent  is 
still  sought  for  the  substance  of  the  invention 
as  originally  claimed.  Badische  Anilin,  etc., 
Fabrik  r.  Klipstein,   (1903)    126  Fed.  643. 

Generic  invention  and  improvement.— 
Where  a  patent  first  granted  is  distinctly  and 
only  for  an  improvement  on  another  and  gen- 
eric invention  which  is  the  subject  of  a  prior 
application  by  the  patentee,  then  pending,  it 
does  not  invalidate  the  patent  subsequently 
granted  tliereon,  although  there  is  no  express 
disclaimer  of  the  matter  claimed  in  such  prior 
application.  Cleveland  Foundry  Co.  v.  De- 
troit Vapor  Stove  Co.,  (C.  C.  A.  1904)  131 
Fed.  863. 

Burden  of  proving  unitary  invention. — 
The  burden  of  proof  is  on  the  applicant  to 
prove  that  two  statutory  inventions  consti- 
tute one  unitary  invention.  In  re  Frasch, 
(1906)  27  App.  Cas.  (D.  C.)  26. 
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Decisions  Constbuino  Section  4887  Pbiob 
TO  THE  Amendment  of  March  3,  1897. 

Construction  of  second  clause.  —  The  sec- 
ond clause  of  the  section  that  "every  patent 
granted  for  an  invention  which  has  been  pre- 
viously patented  in  a  foreign  country  shall 
be  so  limited  as  to  expire  at  the  same  time 
with  the  foreign  patent,"  is  plain  and  un- 


ambiguous, and  not  to  be  extended  by  con- 
struction, and  applies  only  to  cases  where  the 
inventions  actually  claimed  in  the  foreign 
and  domestic  patents  are  identical;  it  is  not 
sufficient  that  the  foreign  patent  may  disclose 
the  invention  of  the  later  United  States  pat- 
ent, where  it  is  not  therein  claimed.  West- 
inghouse  Electric,  etc.,  Co.  i?.  Stanley  Instni- 
ment  Co.,  (C.  C.  A.  1905)   138  Fed.  823. 
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Improvement  as  difierentiatins  patents.-- 
The  Pickard  patent,  No.  448,072,  for  construc- 
tion of  pleasure  canals  or  waterways,  shows 
a  canal  which,  while  the  same  in  principle,  is 
not  identical  in  structure  with  that  shown  in 
the  prior  British  patent  of  1888,  No.  10,519, 
to  the  same  inyentor,  but  contains  the  addi- 
tional feature  that  the  longitudinal  partition 
through  the  centre  is  extended  to  the  ends, 
dividing  the  canal  throughout  its  entire 
length,  while  in  the  British  patent  an  opening 
is  left  at  each  end,  through  which  the  water 
flows  and  the  boats  pass.  Hence,  as  to  such 
feature,  which  is  an  improvement  of  great 
value  and  utility,  showing  patentable  inven- 
tion, the  United  States  patent  did  not  expire 
with  the  British  patent.  Aquarama  Co.  17. 
Old  Mill  Co.,  (1903)   124  Fed.  229. 

Method  and  apparatus.  —  A  foreign  patent 
for  a  method  is  not  for  the  same  invention  as 
an  application  for  a  United  States  patent  for 
an  apparatus  for  practicing  that  method. 
Commercial  Acetylene  Co.  t\  Acme  Acetylene 
Appliance  Co.,  (1911)  188  Fed.  89. 

Foreign  patent  for'  minor  part  of  basic  in- 
Vtntion.  —  A  prior  patent  in  a  foreign  coun- 
try for  a  minor  part  of  a  broad  or  basic  in- 
vention is  not  for  the  same  invention  as  a 
subsequent  United  States  patent  covering  both 
the  mmor  parts  and  the  broad  main  invention, 
and  such  foreign  patenting  of  a  part  does  not 
so  affect  the  whole  that  the  expiration  of  the 
foreign  patent  terminates  the  whole  of  the 
American  patent  including  the  broad  claims. 
Victor  Talking  Mach.  Co.  t?.  Leeds,  etc.,  Co., 
(1906)  148  Fed.  1022,  79  C.  C.  A.  636,  afp/rm- 
inp  146  Fed.  534. 

Substantial  identity.  —  The  identity  con- 
templated relates  to  matters  of  substance  and 
not  of  form  merely,  applying  only  where  there 
is  a  valid  foreign  patent,  and  a  United  States 
patent  for  an  alleged  invention  which  was 
covered  by  a  prior  certificate  of  addition  to  a 
French  patent  is  not  limited  to  the  term  of 
the  French  patent,  where  the  same  was  ad- 
judged null  and  void  by  the  French  courts  on 
the  ground  of  anticipation;  the  effect  of  such 
judgment  under  the  law  of  France  being  to 
render  the  patent,  with  any  certificates  of  ad- 
dition thereto,  a  nullity  from  the  beginning. 
Hennebique  Constr.  Co.  t?.  Myers,  (C.  C.  A. 
1909)    172  Fed.  869. 

Formal  identity  of  claims  is  not  necessary 
to  constitute  identity  of  a  United  States  and 
a  foreign  patent,  but  substantial  identity  of 
the  invention  as  covered  by  the  claims  is  suffi- 
cient. United  Shoe  Machinery  Co.  t?.  Duples- 
sis  Shoe  Machinery  Co.,  (1906)   148  Fed.  31. 

In  determining  whether  the  invention  of  a 
United  States  patentee  was  previously  pat- 
ented in  a  foreign  country  so  that  its  term  is 


limited  by  such  foreign  patent,  the  court  must 
look  through  the  mere  form  of  phraseology 
and  determine  what  was  the  essence  of  the 
invention  laid  open  to  the  public  by  the  for- 
eign patent.  Commercial  Acetylene  Co.  v. 
Searchlight  Gas  Co.,  (1911)  188  Fed.  85. 

Different  claims  in  foreign  and  domestic 
patents.  —  All  the  claims  of  a  domestic  pat- 
ent do  not  necessarily  expire  with  a  foreign 
patent  because  of  the  provision  that  "every 
patent  granted  for  an  invention  which  has 
been  previously  patented  in  a  foreign  country 
shall  be  so  limited  as  to  expire  at  the  same 
time  with  the  foreign  patent,"  but  only  such 
claims  expire  as  are  embodied  in  the  foreign 

g a  tent.  Leeds,  etc.,  Co.  i?.  Victor  Talking 
lach.  Co.,  (1909)  213  U.  S.  301,  29  S.  Ct. 
495;  53  U.  S.  (L.  ed.)  805,  affirming  (1906) 
148  Fed.  1022,  79  C.  C.  A.  536. 

Effect  of  foreign  extensions.  —  Article  4 
his,  inserted  in  the  international  convention 
for  the  protection  of  industrial  property  of 
March  20,  1883,  by  the  additional  Act  pro- 
claimed by  the  President,  Aug.  25,  1902  (32 
Stat  L.  1936,  1939),  did  not  have  the  effect 
of  changing  the  term  of  a  patent  granted  by 
the  United  States  to  a  citizen  thereof,  as  that 
term  is  fixed  by  statute;  and  sueh  a  patent, 
granted  prior  to  Jan.  1,  1898,  and  which  is 
limited  by  the  provisions  of  this  section  to 
the  term  of  a  prior  foreign  patent  for  the 
same  invention,  is  not  extended  by  such  addi- 
tional Act.  United  Shoe  Machinery  Co.  v. 
Duplessis  Shoe  Machinery  Co.,  (1906)  148 
Fed.  31;  Malignani  V.  Hill-Wright  Electric 
Co..  (1910)    177  Fed.  430. 

Forfeiture  of  foreign  patent.  —  The  provi- 
sion that  a  United  States  patent  shall  expire 
at  the  same  time  as  a  prior  foreign  patent 
for  the  same  invention,  has  reference  to  the 
legal  term  of  the  foreign  patent  as  appears  on 
its  face  at  the  time  of  the  issuance  of  the 
United  States  patent,  and  the  latter  is  not 
further  limited  by  the  subsequent  lapse  or 
forfeiture  of  any  portion  of  such  legal  term 
of  the  foreign  patent  by  the  failure  to  com- 
ply with  a  condition  subsequent,  such  as  the 
payment  of  additional  fees  at  stated  intervals. 
Victor  Talking  Mach.  Co.  v,  Leeds,  etc.,  Co., 
(1906)  148  Fed.  1022,  79  C.  C.  A.  636,  af- 
firming 146  Fed.  534. 

The  expiration  of  a  Canadian  pat^it  by 
reason  of  the  failure  to  pay  the  fee  required 
to  keep  such  patent  alive  for  the  second  six 
years  of  the  eighteen-year  term  for  which  it 
was  granted  does  not  affect  the  duration  of  a 
domestic  patent.  Leeds,  etc.,  Co.  €.  Victor 
Talking  Mach.  Co.,  (1909)  213  U.  S.  301,  29 
S.  Ct.  495,  53  U.  S.  (L.  ed.)  805,  affirming 
(1906)  148  Fed.  1022,  79  C.  C.  A.  536. 
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I.  Applicationb,  1690. 
II.  Sfbcifigatigns  and  Debcbiptions,  1591. 
III.  Claims,  1594. 

I.  Applications. 

Separate    applications    for    machines    and 
process.  —  Under   Patent   Office   rule  41,   re- 


quiring that  two  or  more  independent  inven- 
tions cannot  be  claimed  in  one  application, 
and  providing  that  claims  for  a  machine  and 
the  process  in  the  performance  of  which  the 
machine  is  used  must  be  presented  in  sepa- 
rate applications,  a  process  is  the  mode  of 
treatment  of  certain  materials  to  produce  a 
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certaiii  result,  and  a  machine  or  apparatus  is 
a  combination  of  mechanical  elements,  which 
may  or  may  not  be  useful  in  performing  the 
acts  which  constitute  the  process.  U.  S.  v, 
Allen,  (1903)  22  App.  Cas.  (D.  C.)  56. 

Variance  between  venue  and  jurat  of  affi- 
davit.—  A  patent  will  not  be  declared  in- 
valid by  a  court  because  the  venue  of  the  affi- 
davit to  the  application  was  laid  in  one  state 
and  the  jurat  was  made  by  a  notary  in  an- 
other, where  such  application  was  accepted 
by  the  Patent  Office  and  no  fraud  is  shown. 
£^pire  Cream  Separator  Co.  t?.  Sears,  (1907) 
157  Fed.  238. 

Alteration  of  application.  —  The  Commis- 
sioner of  Patents  has  the  power,  either  in  an 
ex  parte  proceeding  or  in  an  interference 
case,  to  inquire  and  determine  whether  an 
application  for  a  patent  has  been  altered  or 
substituted  without  authority  by  the  attor- 
ney for  the  applicant  with  the  applicant's 
connivance  or  consent,  or  by  any  one  else,  be- 
cause, if  altered  or  substituted,  the  applica- 
tion will  not  be  the  one  contemplated  by  the 
statute  as  the  foundation  of  a  patent.  Moore 
V.  Heany,  (1909)  34  App.  Cas.  (D.  C.)  31. 

Time  for  filing  application.  —  In  an  inter- 
ference case,  an  application,  to  countervail 
a  patent  already  granted,  must  be  shown  to 
have  been  made  within  a  reasonable  time 
from  the  date  of  reduction  to  practice,  or 
from  conception  of  the  invention,  with  the 
exercise  of  reasonable  diligence  to  reduce  to 
practice,  or  otherwise  the  claim  to  the  inven- 
tion, as  opposed  to  that  covered  by  the  pat- 
ent, will  be  rejected.  Dashiell  v.  Tasker, 
(1903)   21  App.  Cas.   (D.  C.)   64. 

Multiplication  of  applications.  —  The  law 
does  not  favor  the  multiplication  of  applica- 
tions and  of  patents  for  devices  closely  related 
to  each  other,  when  they  can  properly  be  in- 
cluded in  one  application  and  in  one  patent. 
Norden  v.  Spaulding,  (1904)  24  App.  Cas. 
(D.  C.)  286. 

Joinder  of  inventions.  —  So  far  as  rule  41 
of  the  Patent  Office  rules  of  practice  prevents 
an  inventor  from  uniting  in  one  application 
process  and  apparatus  claims  which  are  es- 
sentially the  same  invention,  it  is  invalid 
as  an  abuse  of  the  discretion  vested  in  the 
Patent  Office  to  permit  or  deny  a  joinder  of 
inventions.  U.  S.  v,  Allen,  (1904)  192  U.  S. 
643,  24  S.  Ct.  416,  48  U.  S.  (L.  ed.)  555,  109 
Off.  Gaz.  649. 

Application  as  creating  vested  right. — 
While  letters  patent,  when  issued,  give-  the 
patentee  a  vested  right  in  them,  the  mere  fil- 
ing of  an  application  for  a  patent  gives  the 
applicant  no  such  right  which  Congress  has 
no  power  to  affect  by  legislation.  De  Ferranti 
V.  Lvndmark,  (1908)  30  App.  Cas.  (D.  C.) 
417.' 

Construction  in  light  of  prior  art.  —  An  ap- 
plicant's specifications  and  drawings  must  be 
construed  in  the  light  of  the  prior  art.  Qold 
r.  Gold,  (1909)  34  App.  Cas.  (D.  C.)  152. 

II.  Specipications  and  Descbiptiow. 

Object  of  specifications.  —  It  is  not  essen- 
tial to  the  validity  of  a  patent  to  insert  in 
the  drawings  and  specification  a  description 
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of  evary  detaiL  It  is  sufficient  if  the  descrip- 
tion is  such  as  to  enable  a  mechanic  skilled 
in  the  art  to  construct  the  device  patented. 
American  Delinter  Co.  v,  American  Machinery, 
etc.,  Co.,  (1904)  128  Fed.  709,  63  C.  C.  A. 
307. 

A  statement  in  the  specifications  of  the 
Dolan  patent,  No.  589,342,  for  a  duplex  acety- 
lene gas  burner  or  tip  of  the  Bunsen  type, 
having  a  series  of  inclined  air  passages  on 
the  sides,  that,  if  the  burner  were  cut  off,  the 
general  shape  and  condition  of  the  flame 
would  be  the  same,  does  not  indicate  with 
sufficient  definiteness  that  the  essence  of  the 
invention  is  to  have  so  short  a  chamber  or 
cylinder  as  to  prevent  the  mixing  of  the  air 
taken  into  it,  and  to  emit  a  current  of  gas 
surrounded  by  the  greater  part  of  such  air  as 
an  envelope  or  film.  Steward  v,  American 
Lava  Co.,  (1909)  216  U.  S.  161,  30  S.  Ct.  46, 
54  U.  S.  (L.  ed.)  139,  affirming  (1907)  155 
Fed.  731,  740,  84  C.  C.  A.  157,  166. 

Vague  and  uncertain  description.  —  The 
specification  in  the  claims  of  a  patent  for  a 
process,  of  a  "weak  acid"  to  be  added  to  a 
solution,  does  not  render  the  patent  void  for 
uncertainty,  where  the  specification  names 
vinegar  as  a  preferable  acid,  which  for  practi- 
cal purposes  indicates  the  standard  of  strength 
meant,  although  it  does  not  limit  the  claims 
to  the  acid  so  specifie'd,  and  they  are  infringed 
by  the  use  of  a  dilute  mineraKacid.  Fuller- 
ton  Walnut  Growers*  Assoc,  v,  Anderson- 
Barngrover  Mfg.  Co.,  (C.  C.  A.  1908)  166 
Fed.  443. 

Incorrect  description.  —  An  applicant's 
claims  to  a  ball-bearing  ring  are  properly  re- 
jected by  the  Conunissioner  of  Patents,  where 
they  do  not  correctly  describe  his  invention, 
but  include  new  matter  borrowed  from  a  pat- 
ent granted  to  another  party.  In  re  Dilg, 
(1905)  26  App.  Cas.  (D.  C.)  9. 

Essential  features  of  invention.  —  Where 
the  essence  of  an  invention  is  the  location, 
form,  si7ie,  or  any  other  characteristic  of  the 
means  employed,  the  patentee  must  distinctly 
specify  the  peculiarities  in  which  his  inven- 
tion is  to  be  found.  American  Lava  Co.  17. 
Steward,  (C.  C.  A.  1907)   155  Fed.  731. 

Details  of  construction. —  When  the  device 
consists  of  a  yielding  packing  ring  of  asbestos 
and  tallow,  and  every  description  in  the  patent 
imports  a  predominance  of  the  one  central 
idea  of  a  yielding  packing  composed  of  as- 
bestos and  tallow,  it  is  the  invention;  the  de- 
tails of  construction  are  of  minor  importance. 
Soci6t4  Anonyme  des  Anciens  Ftablisseinents 
Call  V,  U.  S.,  (1907)  43  Ct.  CI.  25. 

Well-known  things.  —  While  the  applicant 
for  a  patent  is  required  to  point  out  and  dis- 
tinctly claim  the  part,  improvement,  or  com- 
bination which  he  claims  as  his  invention  or 
discovery,  his  specifications  are  not  addressed 
to  the  public  generally,  but  to  those  skilled  in 
the  art;  and  it  is  unnecessary  for  him  to 
describe  that  which  is  common  and  well 
known.  Mark  v.  Greenawalt,  (1908)  32  App. 
Cas.  (D.  C.)  263,  267. 

Simple  device.  —  Where  an  applicant's  ball- 
retaining  ring  for  ball  bearings  is  a  simple 
invention,  there  is  no  warrant  for  introducing 
ambiguous  terms,  thereby  failing  to  clearly 
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and  correctly  describe  it.  In  re  Dilg,  (1905) 
25  App.  Cas.  ( D.  C. )  9. 

Construction  by  tbose  skilled  in  the  art.  — 
The  failure  to  describe  a  complete  mechanism 
in  the  specifications  of  a  patent  for  a  process 
is  not  material  if  enough  is  disclosed  to  indi- 
cate to  those  skilled  in  such  matters  the 
mechanism  whereby  the  method  of  the  patent 
can  be  put  into  operation.  Expanded  Metal 
Co.  V,  Bradford,  (1909)  214  U.  S.  366,  29  S. 
Ct.  662,  53  U.  S.  (L.  ed.)  1034,  reversing 
(1906)  146  Fed.  984,  77  O.  C.  A.  230,  and 
affirming  (C.  C.  A.  1908)  164  Fed.  849;  Shep- 
herd t-.  Deitsch,  (1905)  138  Fed.  83;  Soci^t^ 
Anonyme  des  Anciens  Etablissements  Call  v, 
U.  S.,  (1907)  43  Ct.  CI.  25;  Hopkins  r.  New- 
man, (1908)  30  App.  Cas.  (D.  C.)  402;  Gen- 
eral R.  Signal  Co.  v.  Thullen,  (1909)  32  App. 
Cas.  (D.  C.)  575. 

The  drawings  of  a  patent  are  addressed  to 
those  skilled  in  the  art,  and  must  also  be  con- 
sidered in  connection  with  the  claims  and 
specification  and  with  each  other;  and  a  pat- 
ent is  not  invalidated  by  a  clerical  mistake 
in  a  drawing,  which,  when  so  considered, 
would  not  mislead  one  skilled  in  the  art  to 
which  it  relates.  Cutler-Hammer  Mfg.  Co.  t?. 
Union  Electric  Mfg.  Co.,  (1906)  147  Fed.  266. 

That  the  claim  of  a  patent  for  a  method  of 
exhausting  incandescent  electric  lamps  con- 
tains no  limitation  as  to  the  extent  to  which 
the  bulb  must  be  exhausted  before  sealing, 
and  the  specification  only  states  it  approxi- 
mately, would  not  render  the  disclosure  of  the 
patent  insufiScient  to  enable  one  skilled  in  the 
art  to  practice  the  process,  though  it  might 
be  necessary  to  make  several  tests  to  deter- 
mine with  exactness  what  the  patentee  meant 
by  the  expression  "  exhausted  to  the  extent  of 
about  two  millimeters  of  mercury."  Malig- 
nani  r.  Jasper  Marsh  Consol.  Electric  Liamp 
Co.,  (1910)  180  Fed.  442. 

In  claiming  a  patent  for  the  discovery  of  a 
useful  result  in  any  art,  machine,  manufac- 
ture, or  composition  of  matter  by  the  use  of 
certain  means,  the  applicant  must  specify  the 
means  he  uses  in  a  manner  so  full  and  exact 
that  any  one  skilled  in  the  science  to  which 
it  appertains  can,  by  using  the  means  he 
specifies,  without  any  addition  to  or  subtrac- 
tion from  them,  produce  precisely  the  result 
he  describes.  In  re  Blackmore,  (1909)  32 
App.  Cas.  (D.  C.)  338. 

Device  not  fully  explained.  —  In  an  inter- 
ference involving  an  improvement  in  an  auto- 
matic locking  device  for  hose  couplers,  the 
senior  party  stated  in  his  specifications  that 
to  provide  the  upper  side  of  his  locking  pin 
with  a  "  short  inclined  face  "  would  permit 
automatic  coupling  of  the  device.  Held  that 
the  disclosure  did  not  justify  the  claims  that 
the  failure  to  state  the  angle  of  inclination 
was  immaterial,  as  it  would  appear  to  any 
one  skilled  in  the  art  that  the  specifications 
and  drawings  would  immediately  suggest  an 
automatic  coupler.  Gk)ld  v.  Gold,  (1909)  34 
App.  Cas.  (D.  C.)  152. 

Necessity  of  describing  all  details. —  It  is 
not  essential  to  the  validity  of  a  patent  to 
insert  in  the  drawings  and  specification  a 
description  of  every  detail.  It  is  sufficient  if 
the  description  is  such  as  to  enable  a  mechanic 


skilled  in  the  art  to  construct  the  device  pat- 
ented. American  Delinter  (Do.  v,  American 
Machinery,  etc.,  Co.,  (C.  C.  A.  1904)  128  Fed. 
709. 

Statement  of  one  mode  only.  — A  patent 
for  a  method  of  maintaining  a  constant  elec- 
tric current  in  an  alternating  current  circuit, 
in  which  there  are  translating^  devices  in 
series,  is  not  limited  by  the  description  therein 
of  an  apparatus  for  practicing  such  methodf 
which  must  be  taken  as  merely  illustrative. 
Manhattan  Gen.  Constr.  Co.  v.  Helios-Upton 
Co.,  (1905)  135  Fed.  785. 

Description  of  best  mode.  —  The  description 
in  a  specification  or  drawing  of  a  form  or  con- 
struction of  a  mechanical  element  when  that 
form  or  construction  is  not  essential  to  the 
combination  or  improvement  claimed  is  a 
mere  pointing  out  of  the  best  mode  in  which 
the  patentee  contemplated  applying  th«  prin- 
ciple of  his  invention,  and  does  not  deprive 
him  of  protection  against  mechanical  equiva- 
lents, nor  indicate  that  he  gave  up  all  other 
modes  of  application.  J.  L.  Owens  Co.  r. 
Twin  City  Separator  Co.,  (C.  C.  A.  1909)  168 
Fed.  259. 

The  statutory  requirement  that  an  appli- 
cant for  a  patent  shall  explain  the  best  mode 
in  which  he  has  contemplated  applying  the 
principle  of  his  invention  (R.  S.  sec.  &88), 
does  not  preclude  him  from  claiming  any  other 
mode  which  embodies  his  principle.  Vrooman 
t?.  PenhoUow,  (C.  C.  A.  1910)  179  Fed.  296. 

Features  recommended  as  preferable.— 
Features  of  construction  which  the  specifica- 
tions of  a  patent  recommend  or  describe  an 
preferable  do  not  thereby  become  essential 
parts  of  the  patent  or  limitations  of  the 
claims.  Smeeth  v,  Perkins,  (1903)  125  Fed. 
285,  60  C.  C.  A.  199. 

Description  of  materiaL  —  A  daim  of  a 
patent  calling  in  general  terms  for  a  "non- 
combustible  and  nonconducting  material" 
cannot  be  limited  by  construction  to  a  par- 
ticular noncombustible  nonconductlnff  ma- 
terial named  in  the  specification,  ei&er  to 
avoid  anticipation  or  infringement.  Empire 
Circuit  Co.  v.  Channon,  (C.  0.  A.  1909)  168 
Fed.  705. 

Form  of  structure.  —  While  an  invention  is 
undoubtedly  to  be  r^arded  as  residing  in  a 
structure  of  the  same  general  character  as 
that  which  is  described  in  the  specifications, 
to  which  the  inventor  is  to  be  confined,  this 
does  not  restrict  him  to  the  particular  form 
to  which  prominence  is  there  given,  where  it 
is  evident  that  he  had  variations  of  it  in 
mind,  and  has  formulated  a  claim  in  broad 
terms  to  cover  them ;  the  particular  form  hav- 
ing also  been  made  the  subject  of  a  separate 
claim.  Manhattan  Gen.  Constr.  Co.  v.  Helios- 
Upton  Co.,  (1905)   135  Fed.  785. 

Novelty  in  dimensions  or  material.  —  When 
the  novelty  of  an  invention  consists  in  the 
dimensions  or  the  material  of  the  new  thing 
devised,  the  patentee  must  specify  the  particu- 
lar dimensions  or  the  particular  material  his 
invention  contemplates.  Bullock  Electric  Mfff. 
Co.  r.  General  Electric  Co.,  (1906)  149  Fed. 
409,  79  C.  C.  A.  229,  reversing  146  Fed.  549. 

Description  of  manufacture.  —  A  patent  for 
a  machine,  described  as  one  for  moulding  tubes 
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or  cylinders,  is  not  invalid  because  in  the  use 
of  the  machine  it  makes  only  half  tubes  or 
cylinders  capable  of  being  fitted  together  and 
so  designed.  Keasbey,  etc.,  Co.  v.  American 
Magnesia,  etc.,  Co.,  (C.  C.  A.  1906)  143  Fed. 
490,  reversing  (1906)   137  Fed.  602. 

Failnre  to  describe  design  in  words. —  Un- 
der this  section  and  section  4933,  a  design 
patent  is  not  invalid  for  failure  to  describe 
the  design  in  words.  Cheney  v.  Weinreb, 
(1910)  185  Fed.  531;  National  Casket  Co.  r. 
New  York,  etc.,  Casket  Co.,  (1911)  185  Fed. 
633;  Ashley  v.  Samuel  C.  Tatum  Co.,  (C.  C. 
A.  1911)  186  Fed.  339,  reversing  (1910)  181 
Fed.  840. 

Description  of  art  or  proceaa.  —  Where  the 
only  suggestion  of  a  method  as  a  distinctive 
part  of  an  inventive  concept  in  the  specifica- 
tion is  in  the  use  of  the  word  "  method  *'  at 
two  places  therein,  and  it  does  not  appear 
that  there  is  any  difference  in  the  inventive 
concept  underlying  such  disclosure  from  that 
underlying  the  disclosure  in  a  patent  to  the 
applicant  on  the  apparatus,  the  alleged  method 
claims  are  not  patentable.  In  re  Creveling, 
(1906)  26  App.  Cas.  (D.  C.)  530. 

Inventor  ignorant  of  chemical  changes. — 
If  the  inventor  of  a  process  in  the  claims  of 
his  patent  therefor  has  so  defined  his  in- 
gredients that  there  can  be  no  mistake  as  to 
what  he  means,  and  has  indicated  a  process 
which  will  transform  those  ingredients  into 
the  product  claimed,  it  is  immaterial  that  he 
was  wholly  ignorant  of  all  of  the  chemical 
changes  that  tsike  place  in  the  course  of  such 
process,  and  such  fact  will  not  defeat  the 
patent,  but  it  may  properly  be  taken  into  con- 
sideration in  construing  the  language  and 
terms  used  in  the  specification  in  describing 
the  process.  National  Enameling,  etc.,  Co.  V, 
New  England  Enameling  Co.,  (1905)  139  Fed. 
643. 

Unnecessary  parts  of  combination. — ^A  pat- 
ent for  a  machine  for  delinting  cotton  seed, 
which  shows  that  the  seed  is  to  be  fed  into  the 
machine  at  one  end  and  discharged  at  the 
other,  is  not  invalidated  by  the  failure  to 
specify  or  show  in  the  drawings  a  feed  screw 
or  other  device  for  assisting  to  move  the  seed 
through  the  machine;  the  machine  being 
operative  without  it,  but  it  being  obvious  that 
some  such  device  would  aid  the  passage  of 
the  seed  through  the  machine,  and  when  in 
fact  it  was  used  in  the  construction  of  the 
first  machine.  American  Delinter  Co.  v. 
American  Machinery,  etc.,  Co.,  (C.  C.  A. 
1904)   128  Fed.  709. 

Specification  of  means  generally.  —  The 
rule  applied  that  where  the  claims  of  a  patent 
for  a  machine  refer  generally  to  "  means  "  for 
accomplishing  a  specified  result,  or  movement, 
without  claiming  such  means,  they  are  not 
limited  by  a  description  of  particular  means 
in  the  specification,  given  for  the  purpose  of 
explaining  the  mode  in  which  the  patentee 
contemplates  applying  the  principle  of  his 
invention.  Eastern  Paper  Bag  Co.  v.  Conti- 
nental Paper  Bag  Co.,  (1905)  142  Fed.  479. 

Where  the  claims  of  a  patent  specify  the 
elements  of  a  combination,  but  do  not  specify 
the  means  whereby  those  elements  perform 
their  functions  but  call  for  "  means  "  gener- 


ally, and  close  with  the  words  "  substantially 
as  and  for  the  purpose  '*  described,  or  speci- 
fied, or  set  forth,  such  words  import  into  the 
claims  the  specific  means  described  in  the 
specification,  and  the  claims  are  limited  ac- 
cordingly. Union  Match  Co.  v.  Diamond 
Match  Co.,  (C.  C.  A.  1908)  162  Fed.  148. 

Specification  constmed  as  mere  description. 
—  In  the  Postlethwaite  patent,  No.  622,632, 
for  a  gold-dredging  apparatus,  claim  3,  which 
contains  as  one  element  of  the  combination 
**  a  perforated  spray  pipe  leading  into  the 
separator  or  grizzly  from  the  lower  end  there- 
of," the  statement  of  the  location  of  such 
pipe  as  entering  the  grizzly  at  the  lower  end 
thereof  is  in  the  nature  of  a  mere  description, 
and  is  not  a  limitation  of  the  claim  to  that 
precise  construction.  Western  Engineering, 
etc.,  Co.  V.  Risdon  Iron,  etc..  Works,  (C.  C. 
A.  1909)  174  Fed.  224. 

The  effect  of  the  words  "  snbstantislly  as 
described  **  in  a  claim  of  a  patent  is  not  to 
limit  the  claim  to  the  precise  construction 
shown  in  the  specification,  nor  to  deprive  the 
patentee  of  the  benefit  of  the  doctrine  of 
equivalents,  where  his  invention  is  of  a  pri- 
mary character.  Lowrie  v.  H.  A.  Meldrum 
Co.,  (1903)  124  Fed.  761. 

The  words  *'  to  operate  substantially  as  de- 
scribed," at  the  end  of  a  claim,  do  not  import 
into  the  claim  elements  described  in  the  speci- 
fication, but  not  mentioned  in  the  claim,  for 
the  purpose  of  either  extending  or  limiting  it. 
General  Electric  Co.  v.  International  Specialty 
Co.,  (C.  C.  A.  1903)  126  Fed.  765. 

An  element  of  a  combination,  although  not 
definitely  described  in  the  claims,  except  by 
reference  to  the  specification  by  the  words 
"  substantially  as  described  "  at  the  end  of 
each  claim,  may  be  read  into  the  claims, 
where  it  is  fully  described  in  the  specification, 
and  is  essential  to  the  operation  of  the  ma- 
chine. Sanders  r.  Hancock,  (C.  C.  A.  1904) 
128  Fed.  424. 

Where  a  patent  contains  specific  claims  in 
which  certain  features  described  in  the  speci- 
fication are  expressly  claimed,  and  also  broad 
claims  from  which  such  features  are  omitted, 
they  cannot  be  read  into  the  broad  claims  be- 
cause of  the  closing  formula  '*  substantially 
as  described,"  for  the  purpose  of  narrowing 
such  claims  to  avoid  anticipation.  Avery  t*. 
J.  I.  Case  Plow  Works,  (1905)  139  Fed. 
878. 

The  specification  of  a  patent  must  be  con- 
strued for  the  purpose  of  ascertaining  the  in- 
tent of  the  parties  when  the  words  ''  substan- 
tially as  specified "  are  found  in  the  claim, 
for  the  claim  is  founded  on  and  explained  by 
the  specification,  whether  these  words  appear 
in  it  or  not,  and  they  refer  to  the  elements 
and  operation  set  forth  in  the  specification. 
O.  H.  Jewell  Filter  Co.  r.  Jackson,  (C.  C.  A. 
1906)  140  Fed.  340. 

A  claim  of  an  applicant,  made  the  issue  of 
an  interference  without  objection  on  the  part 
of  the  other  party,  and  reading,  "  a  boiler  flue 
having  one  end  reduced  in  internal  diameter 
and  increased  in  external  diameter,  substan- 
tially as  described,"  will  not  be  read  at  the 
instance  of  such  other  party,  so  as  to  require 
that  the  external  and  internal  reinforcement 
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of  the  tube  should  be  integral  with  it.  Geltz 
17.  Crozier,  (1909)  32  App.  Gas.  (D.  C.)  324. 

Reference  to  drawings.  —  Where  a  patentee 
has  pointed  out  in  his  claims  the  precise  con- 
struction that  is  to  be  regarded  as  his  inven- 
tion, by  references  to  the  drawings,  his  patent 
may  properly  be  confined  to  such  construction 
on  an  issue  as  to  infringement.  Schaum  v, 
Riehl,  (1903)  124  Fed.  320. 

Purpose  of  drawings  generaUy. — ^The  draw- 
ings of  a  patent  are  not  required  to  be  work- 
ing plans,  but  are  merely  illustrative,  to  be 
read  in  connection  with  the  specification  and 
claims,  and  a  patented  device  will  not  be  held 
inoperative  merely  because  of  imperfections 
in  the  drawing  in  respect  to  the  dimensions  or 
relative  position  of  parts  of  the  mechanism. 
Wold  v.  Thayer,  (1906)  148  Fed.  227,  78  C. 
C.  A.  360,  affirming  142  Fed.  776. 

Irregularities  in  signature  to  dra.wings. — 
Irregularities  in  the  signing  of  the  drawings 
filed  with  the  application  for  a  patent,  or  in 
witnessing  the  signatures,  where  they  did  not 
operate  as  a  fraud  on  the  commissioner  who 
considered  the  application  and  issued  the  pat- 
ent on  the  merits,  cannot  avail  to  defeat  a 
suit  for  its  infringement.  Ha  Hock  v,  Bab- 
cock  Mfg.  Ck).,  (1903)    124  Fed.  226. 

Absence  of  description.  —  W^ile  a  doubt- 
ful or  ambiguous  description  in  the  specifica- 
tion of  a  patent  may  be  aided  and  made  plain 
by  the  drawings,  they  cannot  supply  the  en- 
tire absence  of  any  written  description  of  a 
feature  of  the  invention.  Windle  v.  Parks, 
etc.,  Mach.  Co.,  (1904)  134  Fed.  381,  67  C.  C. 
A.  363,  reversing  128  Fed.  68. 

Changing  specifications  to  broaden  claims. 
—  An  applicant  for  a  patent,  after  a  success- 
ful contest  in  interference  proceedings,  can- 
not, without  changing  his  specification, 
broaden  his  claims  to  include  something  not 
shown  nor  claimed  in  his  original  applica- 
tion, but  which  is  claimed  in  the  interfering 
application.  General  Electric  Co.  v,  Sangamo 
Electric  Co.,  (C.  C.  A.  1909)  174  Fed.  246. 

Amendment  of  specifications.  —  An  inventor 
may  so  amend  his  specification  as  to  include 
therein  all  the  advantages  within  the  scope  of 
his  invention,  where  his  amendment  is  filed 
before  other  inventors  have  entered  the  field, 
whose  rights  might  be  prejudiced,  and  the 
original  drawings  and  specification  sufficiently 
show  and  suggest  the  claims  finally  made. 
Kirchberger  v,  American  Acetylene  Burner 
Co.,  (C.  C.  A.  1904)  128  Fed.  699,  affirming 
(1903)  124  Fed.  764. 

An  applicant  for  a  patent  has  the  right  to 
alter  and  amend  his  specification  to  conform 
to  the  state  of  the  art  as  the  facts  are  de- 
veloped in  the  Patent  Office,  so  long  as  he  does 
not,  by  enlarging  its  scope,  appropriate  prior 
inventions,  or  any  that  have  in  the  meantime 
gone  into  public  use;  and  he  may  also  amend 
his  claims  to  conform  more  closely  to  the 
specification  and  drawings.  Keasbey,  etc.,  Co. 
V  Philip  Carey  Mfg.  Co.,  (1905)  139  Fed. 
671. 

An  applicant  for  a  patent  in  his  endeavor 
to  protect  his  invention  may  amend  his  speci- 
fication and  claims,  so  long  as  he  keeps  with- 
in the  requirements  of  the  statutes  and  rules 
of  the  Patent  Office;  but  he  cannot  be  per- 


mitted at  any  time  to  introduce  new  matter 
into  his  application,  and  obtain  therefor  a 
date  as  of  the  date  of  his  original  application. 
In  re  Dilg,  (1906)  26  App.  Cas.  (D.  C.)  9. 

New  matter  introduced  by  amendment. — 
Where  the  applicant  for  a  patent  originally 
disclosed  standards  springing  from  both  edges 
of  an  annular  base,  and  according  to  the 
original  disclosure  both  were  necessary,  an 
amendment  claiming  a  base  having  standards 
springing  from  one  edge  only  involved  new 
matter;  and  where  the  original  case  disclosed 
the  top  pieces  of  the  standards  with  straight 
sides  an  amendment  stating  that  those  top 
pieces  were  sector  shaped  or  flaring  also  in- 
volved new  matter.  In  re  Dilg,  (1906)  26 
App.  Cas.  (D.  C.)  9. 

Where  a  claim  inserted  by  amendment  Jb- 
dudes  new  matter  not  originally  disclosed^  it 
was  held  that  if  the  change  from  the  original 
was  an  obvious  one  which  would  occur  to  any 
one,  it  was  not  patentable,  and  if  it  was  not 
obvious  it  involved  new  matter.  In  re  Scott, 
(1906)  26  App.  Cas.  (D.  C.)  307. 

If  an  amended  application  embodies  any- 
thing new  that  was  not  in  the  original  appli- 
cation, or  materially  differs  or  varies  from 
the  original  application,  it  cannot  be  sus- 
tained and  made  to  relate  back  to  the  latter. 
The  law  does  not  permit  such  an  enlargement 
of  the  original  specifications  as  will  interfere 
with  the  right  of  inventors  who  have  entered 
the  field  or  filed  applications  in  the  mean- 
time. McFarland  t?.  Watson,  (1909)  33  App. 
Cas.  (D.  C.)  446. 

Where  amendments  are  made  to  an  appli- 
cation before  another  party  has  entered  the 
field,  the  rule  prohibiting  the  insertion  of  n^w 
matter  by  amendment  will  not  be  applied  aa 
strictly  as  where  it  is  sought  to  enlarge  the 
scope  of  an  application  to  the  prejudice  of 
inventors  whose  rights  have  accrued  between 
the  date  of  filing  and  the  date  of  amendment. 
Young  V.  Struble,  (1910)  36  App.  Cas.  (D. 
C.)  410. 

III.  Claims. 

Interpretation  of  claims  in  generaL  —  In  in- 
terpreting the  claims  of  a  patent,  proper  re- 
gard should  be  had  to  the  natural  import  of 
the  terms  in  question,  the  context,  and  the 
specification.  Lewis  Blind  Stitch  Mach.  Co. 
V.  Premium  Mfg.  Co.,  (C.  C.  A.  1908)  163 
Fed.  950. 

Liberal  construction  of  claims.  —  The  rea- 
sonable presumption  is  that  an  inventor  in- 
tends to  protect  his  invention  broadly;  and 
the  scope  of  a  claim  should  not  be  restricted 
beyond  the  fair  and  ordinary  meaning  of  the 
words,  save  for  the  purpose  of  saving  it.  Miel 
t?.  Young,  (1907)  29  App.  Cas.  (D.  C.)  481. 

Claim  interpretated  m  light  of  specifica- 
tions.—  The  claim  of  the  issue  of  an  inter- 
ference is  to  be  interpreted  in  the  light  of  the 
specifications  of  the  party  first  making  it. 
Viele  V.  Cummings,  (1908)  30  App.  Cas.  (D. 
C.)  466. 

Claim  limited  by  application.  —  A  claim 
first  made  by  one  of  the  parties  to  an  inter- 
ference and  only  presented  by  the  other  party 
on  the  suggestion  of  the  Patent  Office  for  the 
purpose   of  interference  must  be  given  the 
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meaning  intended  by  the  party  with  whom  it 
originated,  and  read  in  the  light  of  his  appli- 
eation.  Weintraub  v.  Hewitt,  (1910)  34  App. 
Caa.  (D.  C.)  487. 

Arbitrary  limitation  of  claim.  —  A  limita- 
tion in  a  claim  that  is  merely  arbitrary  and 
without  function  ought  not  to  be  permitted  to 
deprive  the  first  inventor  of  reward  simply 
because  the  one  first  to  file  an  application  has 
inserted  it.  Arbetter  v,  Lewis,  (1910)  34 
App.  Cas.  (D.  C.)  491. 

in  case  of  doubt,  a  claim  should  be  given 
the  evident  meaning  intended  by  the  party 
first  making  it.  Viele  v.  Cummings,  (1908) 
30  App.  Cas.  (D.  C.)  455. 

Form.  —  If  an  applicant  desires  the  claims 
interpreted  or  limited  otherwise  than  ex- 
pressed by  the  plain  and  usual  meaning  of 
the  words  employed,  he  should  draw  hi» 
claims  to  embody  the  meaning  intended.  Lind- 
mark  r.  Hodgkinson,  (1908)  31  App.  Cas.  (D. 
C.)  612. 

Claims  unnecessarily  multij^ed.  —  Where 
an  invention  can  be  clearly  defined  by  means 
of  four  claims,  the  presentation  of  twelve 
claims  is  objectionable,  because  unnecessarily 
multiplied,  /n  re  Carpenter,  (1904)  24  App. 
Gas.  (D.  C.)  110. 

Mere  verbal  differences  between  the  original 
claims  of  one  of  the  parties  to  an  interference 
and  the  claims  of  the  issue  will  not  preclude 
an  award  of  priority  to  him.  Furman  v. 
Dean,  (1904)  24  App.  Cas.  (D.  C.)  277. 

Effect  of  amending  specifications.  —  Claims 
of  a  patent  are  to  be  taken  as  they  read,  and 
are  not  limited  by  an  amendment  of  the  speci- 
fication more  particularly  describing  the  de- 
vice shown  in  the  drawings  to  meet  objections 
of  the  Patent  Ofiioe,  where  the  claims  them- 
selves are  left  unchanged.  ManhaMan  Cen. 
Constr.  Co.  v.  Helios-Upton  Co.,  (1906)  1^5 
Fed.  786. 

Changing  or  enlarging  claim.  —  The  law  re- 
quires a  patentee  to  define  in  his  claim  pre- 
cisely what  his  invention  is,  and,  when  that 
has  been  done  in  plain  terms,  a  court  has  no 
power  to  disregard  such  terms  and  either 
change  or  enlarge  the  claim  by  reference  to 
the  specification.  Cincinnati  R.  Supply  Co. 
V.  American  Hoist,  etc.,  Co.,  (C.  C.  A.  1906) 
143  Fed.  322. 

Inaccurate  claim.  —  A  claim  which  is  in- 
accurate is  not  patentable.  In  re  Creveling, 
(1905)  26  App.  Cas.  (D.  C.)  530. 

bidefinite  claims.  —  On  an  appeal  from  a 
decision  of  the  Commissioner  of  Patents  re- 
jecting certain  claims  of  an  application  for  a 
patent  for  a  process  of  extracting  aluminum 
and  other  metals,  tlie  ^  invention  disclosed  in 
the  application  being '  the  reduction  of  the 
metal-containing  compound  in  a  fused  bath, 
or  specifically  the  reduction  of  aluminum 
oxide  fused  with  aluminum  fluoride,  it  was 
held  on  a  review  of  the  claims  that  they  were 
not  warranted  by  the  description  in  the  ap- 
plication, and  were  too  indefinite,  and  that 
the  commissioner  properly  rejected  them.  In 
re  Blackmore,  (1909)  32  App.  Cas.  (D.  C.) 
338. 

General  language  used  in  the  claims  of  a 
patent  relating  to  a  limited  field  is  merely 
general  as  to  this  limited  field,  and  should  not 


be  held  to  render  the  claims  indefinite  because 
as  a  matter  of  literary  composition  the  same 
language  might  be  applied  to  some  other 
field,  if  the  public  would  not  thereby  be  de- 
ceived. Hohmann,  etc.,  Mfg.  Co.  v.  Charles 
J.  Tagliabue  Mfg.  Co.,  (1909)   175  Fed.  87. 

Agreement  of  claims  and  description.  —  A 
patentee  cannot  read  the  specification  into  a 
claim  for  the  purpose  of  changing  it,  or  to 
escape  anticipation  or  establish  infringement, 
and  much  less  can  be  read  into  it  a  feature 
not  shown  in  either  the  specification  or  draw- 
ings. H.  Mueller  Mfg.  Co.  t\  Glauber,  (C.  C. 
A.  1910)   184  Fed.  609. 

Claim  broader  than  description.  —  A  broad 
claim  in  a  patent  cannot  be  based  on  a  de- 
scription in  the  specification  that  is  spe- 
cifically limited  to  a  single  device  and  does 
not  present  it  as  an  example  or  a  preferred 
structure.  Excelsior  Drum  Works  v,  Sheip, 
(1909)   173  Fed.  312. 

Rights  determined  by  claim.  —  A  patentee 
is  bound  by  his  claims,  and  cannot  claim  a 
broader  invention  than  that  which  he  has 
specifically  described  therein,  even  though  he 
mav  have  been  entitled  to  make  broader 
claims.  Hardison  v,  Brinkman,  (C.  C.  A. 
1907)    156  Fed.  962. 

A  patent  is  not  granted  nor  to  be  sustained 
by  what  the  patentee  may  have  done  in  fact, 
but  only  for  what  he  particularly  points  out 
and  distinctly  claims.  Harder  v,  U.  S.  Piling 
Co.,  (C.  C.  A.  1908)  160  Fed.  463,  affirming 
(1906)  149  Fed.  434. 

When  a  claim  of  a  patent  is  explicit,  the 
courts  cannot  alter  or  enlarge  it.  Dey  Time 
Register  Co.  17.  Syracuse  Time  Recorder  Co., 
(CCA.  1908)  161  Fed.  Ill, affirming  (1907) 
152  Fed.  440. 

An  element  not  claimed  therein  cannot  be 
read  into  a  claim  of  a  patent  to  impart  to  it 
patentable  novelty.  Simplex  Railway  Appli- 
ance Co.  i\  Pressed  Steel  Car  Co.,  (1910)  177 
Fed.  426. 

A  patentee  cannot  describe  something  to 
the  world  in  his  letters  patent  that  means 
just  that  thing  or  its  equivalent,  and,  having 
claimed  that,  claim  in  addition  something  not 
thus  described  and  not  equivalent.  Chicago 
State  Bank  v,  Hillman's,  (C  C  A.  1910)  180 
Fed.  732. 

Description  of  useless  device  in  combina- 
tion as  limiting  daim.  —  The  fact  that  the 
specification  of  a  patent,  in  describing  the  in- 
vention, describes  a  device  which  is,  in  fact, 
entirely  useless  so  far  as  contributing  to  the 
result  is  concerned,  does  not  restrict  the 
claims  to  a  combination  including  such  device 
as  an  element  where  it  is  not  mentioned  there- 
in.   Barnes  v.  Lingo,  (1907)  151  Fed.  69. 

Patent  exceeding  claims.  —  A  claim  for  a 
mechanical  or  apparatus  patent,  otherwise  in- 
valid as  an  abstraction,  will  not  be  sustained 
by  reference  to  the  specifications,  where  it  not 
only  goes  far  beyond  anything  which  is  there 
suggested,  but  fails  to  refer  to  that  which  is 
admittedly  a  distinguishing  feature  of  the 
invention  on  which  its  novetty  is  made  to  de- 
pend. Manhattan  Gen.  Constr.  Co.  v.  Helios- 
Upton  Co.,  (1905)  135  Fed.  785. 

I^ecial  features  not  indicated.  —  In  the  con- 
struction of  a  patent  the  omission  of  the  pat- 
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eutee  to  point  out  or  refer  in  his  specification 
or  claims  to  a  special  feature  which  he  subse- 
quently maintains  is  the  most  important  part 
of  his  invention  is  very  significant,  and  should 
be  carefully  scrutinized.  Stirling  Co.  t*. 
Rust  Boiler  Co.,   (1906)    144  Fed.  849. 

Intenrention  limited  by  daima.— The  claim 
in  a  patent  is  the  measure  of  the  invention, 
and,  while  the  specification  may  be  referred  to 
for  the  purpose  of  explaining  any  ambiguity 
in  the  claim,  it  cannot  be  referred  to  for  the 
purpose  of  expanding  or  changing  the  claim. 
National  Enameling,  etc.,  Co.  v.  New  England 
Enameling  Co.,  (C.  C.  A.  1906)  161  Fed.  19, 
reversing  (1906)   139  Fed.  643. 

Scope  of  claims  generally.  —  A  patentee 
having  described  his  invention  and  shown  its 
principle,  and  claimed  it  in  that  form  which 
perfectly  embodies  it,  is,  in  contemplation  of 
law,  deemed  to  claim  every  form  in  which  his 
invention  may  be  copied,  unless  they  are  dis- 
claimed. Albright  v.  Langfeld,  (1904)  131 
Fed.  473. 

Where  an  inventor  has  placed  his  invention 
before  the  public  in  a  form  best  fitted  for 
practical  use,  and  disclosed  his  conception  of 
nis  invention,  both  in  his  description  and  in 
his  claim,  so  as  to  accurately  express  his  idea, 
he  is  entitled  to  the  exclusive  privilege  of  all 
other  forms  that  can  be  embraced  in  the  one 
claim,  unless  such  other  forms  are  disclaimed. 
Oehrle  v.  William  H.  Horstmann  Co.,  (1904) 
131  Fed.  487. 

Estoppel  as  to  matters  not  claimed.— When 
an  inventor  has  made  his  claims  he  has  dedi- 
cated to  the  public  all  other  devices,  combina- 
tions, and  improvements  manifest  from  hid 
specification  and  claims,  and  is  estopped  by 
his  patent  from  claiming  a  monopoly  as  to 
such  devices,  combinations,  or  improvements. 
O.  H.  Jewell  Filter  Co.  t*.  Jackson,  (C.  C.  A. 
1906)  140  Fed.  340. 

Intention  to  claim.  —  Where  claims  follow- 
ing the  specification  in  a  patent  end  with  the 
words  **  substantially  as  described,"  the  speci- 
fication must  be  looked  to  in  construing  such 
claims  which  may  be  thereby  limited  or  quali 
fied.  Scott  V.  Fisher  Knitting  Mach.  Co., 
(1906)   139  Fed.  137. 

It  does  not  necessarily  follow,  from  the 
fact  that  a  claim  of  a  patent  describes  a 
specific  form  of  construction  of  a  machine  or 
part,  that  the  inventor  is  limited  to  that 
form ;  but  it  depends  on  his  expressed  inten- 
tion and  the  scope  of  his  actual  invention. 
Kings  County  Raisin,  etc.,  Co.  v.  U.  S.  Con- 
solidated Seeded  Raisin  Co.,  (C.  C.  A.  1910) 
182  Fed.  69. 

Where  an  applicant's  invention  is  a  ma- 
chine for  covering  eyelets,  a  claim  by  him  of 
a  machine  for  covering  studs  or  lacing  hooks 
is  improperly  made,  where  he  does  not  point 
out  in  his  description  any  modification  of  the 
machine  by  which  it  could  be  made  to  cover 
studs  or  hooks,  and  any  such  modification 
would  not  be  a  matter  of  mere  mechanical 
skill.  Neuberth  r.  Lizotte,  (1909)  32  App. 
Cas.   (D.  C.)   329. 

Invention  narrowed.  —  Where  a  patentee 
has  pointed  out  in  his  claims  the  precise  con- 
struction that  is  to  be  regarded  as  his  inven- 
tion, by  references  to  the  drawings,  his  patent 


may  properly  be  confined  to  such  construction 
on  an  issue  as  to  infringement.  Schaum  v» 
Riehl,  (1903)  124  Fed.  320. 

Claims  too  broad.  —  A  patent  cannot  cover 
generally  any  and  every  means  or  method  for 
producing  a  given  result.  American  Steel, 
etc.,  Co.  f.  I^nning  Wire,  etc.,  Co.,  (1908) 
160  Fed.  108. 

Where,  in  a  press  for  making  screw  insu- 
lators, an  essential  element,  to  differentiate 
the  prior  art,  is  a  rotary  table  or  its  equiva- 
lent to  support  the  moulds  and  carry  them  iu 
a  fixed  and  predetermined  path  to  and  from 
other  parts  of  the  machine,  by  which  the 
process  involved  is  carried  out,  the  specifica- 
tion of  a  "  movable  mould  adapted  to  travel," 
although  under  some  circumstances  competent 
to  imply  a  structural  arrangement  by  which 
the  mould  is  moved  back  and  forth  mechan- 
ically, in  a  predetermined  way,  between  desig- 
nated points,  the  specific  means  employed  for 
doing  so  in  the  patent  in  suit  being  of  the 
essence  of  the  invention,  a  claim  in  which  it 
is  not  made  an  element  of  the  combination  is 
invalid,  as  being  too  broad;  or  if,  disregard- 
ing this,  the  omitted  element  is  read  into  the 
claim  as  being  implied,  it  will  also  be  bad 
where,  as  here,  it  thereby  duplicates  another 
claim.  Novelty  Glass  Mfg.  Qo.  r.  Brookfield, 
(C.    C.    A.    1909)     170    Fed.    946,    affirming 

(1908)  170  Fed.  830. 

Claim  must  include  complete  invention.— 
The  rule  is  that  each  claim  of  a  patent  cov- 
ers a  complete  invention,  and  is  in  substance 
an  independent  patent.  XXth  Century  Heat- 
ing, etc.,  Co.  V.  Taplin,  etc.,  Co.,  (C.  C.  A. 
1910)    181  Fed.  96. 

Immaterial  omissions.  —  The  fact  that  a 
patentee  described  and  claimed  "  a  trestle 
consisting  of  two  pairs  of  legs  "  pivoted  as 
shown,  whereas  by  the  accepted  definition  a 
top  piece  is  essential  to  constitute  a  trestle, 
does  not  render  the  claim  invalid,  where  the 
meaning  is  plain,  and  the  legs  as  shown  are 
adapted  to  be  used  with  any  kind  of  a  top 
piece  to  complete  the  trestle,  as  intended. 
Chicago  Wooden  Ware  Co.  v.  Miller  Ladder 
Co.,  (1904)  133  Fed.  541,  66  C.  C.  A.  517. 

Claim  for  function  or  effect.  —  A  claim  of 
a  patent  is  not  invalid,  as  for  a  function  and 
not  a  mechanism,  because  it  claims  generally 
a  means  for  doing  a  certain  thing,  provided 
the  mechanism  is  fully  described  in  the  speci- 
fication, which  must  be  read  in  connection 
with  the  claim,  and  as  a  limitation  thereof, 
whether  specifically  referred  to  therein  or  not. 
O)rrinfi^ton  t*.   Westinghouse  Air  Brake  Co., 

(1909)  173  Fed.  69. 

Claims  in  an  application  for  a  patent  arc 
properly  rejected  by  the  commissioner  as 
claims  for  functions  or  results,  where,  if  al- 
lowed, they  would  cover  means  substantially 
different  from  those  described,  which  might 
be  discovered  by  another  for  accomplishing 
the  same  results.  In  re  Gardner,  (1908)  32 
App.  Cas.  (D.  C.)  249. 

Kecital  of  function.  —  If  the  claims  of  a 
patent  are  for  means  .sufficiently  specified  and 
described  in  the  claims  and  specification^), 
they  are  not  invalidated  as  being  for  a  func- 
tion by  a  recital  therein  of  the  function  to  be 
performed  or  the  result  to  be  secured  by  such 
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means.    Continental  Automobile  Co.  r.  Spald- 
ing,  (1910)    177  Fed.  693. 

Process  and  apparatus.  —  While  it  is  com- 
petent, when  the  circumstances  permit  it,  for 
an  inventor  in  describing  a  machine  or  ap- 
paratus which  he  has  devised  to  make  a  claim 
for  a  process  which  his  patented  device  is 
capable  of  carrying  out,  to  entitle  him  to  do 
so  the  process  must  be  one  capable  of  being 
carried  out  by  other  means,  otherwise  the 
claim  is  merely  for  a  function  of  the  machine ; 
and,  imless  such  other  means  are  known  or 
are  within  the  reach  of  ordinary  skill  or  judg- 
ment, the  patentee  is  bound  to  point  them 
out.  American  Lava  Co.  v.  Steward,  (C.  C. 
A.  1907)  155  Fed.  731. 

Where  a  process  and  an  apparatus,  while 
presumptively  independent  inventions,  when 
construed  with  reference  to  R.  6.  sec.  4886, 
5  Fed.  Stat.  Annot.  421,  providing  that  inven- 
tions or  discoveries  may  be  dither  arts,  ma 
chines,  or  composition  of  matter,  are  so  de- 
pendent as  to  constitute  a  unitary  invention, 
they  may  be  claimed  in  the  same  application; 
but  otherwise  when  they  in  fact  constitute  in- 
dependent inventions.  In  re  Frasch,  (1906) 
27  App.  Cas.  (D.  C.)  25. 

While  an  applicant  for  a  patent,  in  describ- 
ing a  machine  or  apparatus  which  he  has  de- 
vised, may  make  claim  for  a  process  which  his 
device  is  capable  of  carrying  out,  to  entitle 
him  to  do  so  the  process  must  be  capable  of 
being  carried  out  by  other  means  than  by  the 
operation  of  his  machine,  and,  unless  such 
other  means  are  known  or  within  the  reach 
of  ordinary  skill  and  judgment,  the  applicant 
is  bound  to  point  them  out;  for,  unless  the 
public  are  informed  by  what  other  means  the 
process  can  be  carried  out,  the  process  to 
them  is  nothing  less  than  the  operation  of  the 
machine  —  in  other  words,  the  exercise  of  its 
functions  —  and  the  function  of  a  machine  is 
not  patentable,  /n  re  White,  (1908)  31  App. 
Cas.  (D.  C.)  607. 

Product  only.  —  The  Adams  patent.  No. 
24,915,  for  "  a  tube  or  cylinder  cast  out  of 
copper,  and  free  from  blowholes  and  other 
similar  defects,  when  produced  as  herein 
stated,*'  covered  a  product  only,  and  not  the 
process,  and  was  void  for  anticipation,  it 
being  shown  that  other  processes  previously 
in  use  also  produced  sound  copper  tubes,  al- 
though not  so  large  a  percentage  as  that  de- 
scribed in  the  patent.  American  Tube  Works 
r.  Bridgewater  Iron  Co.,  (1904)  132  Fed.  16, 
65  C.  C.  A.  636,  affirming  (1903)  124  Fed. 
782. 

Claims  of  pioneer  invention.  —  A  pioneer 
inventor  is  entitled  to  a  generic  claim,  and 
may  also  include  specific  claims  in  the  same 
patent,  and  in  such  case  the  broad  claims  are 
not,  prima  facie,  to  be  restricted  by  reading 
into  them  the  specific  devices  claimed  in  the 
narrower  ones.  Los  Angles  Art  Organ  Co. 
r.  iEolian  Co.,  (C.  C.  A.  1906)  143  Fed. 
880. 

Operative  device  necessary. — Where  a  claim 
of  a  patent  is  for  a, combination,  it  must  be 
for  an  operative  combination;  and  if  an  ele- 
ment essential  to  make  it  operative  is  shown 
nnd  described  in  the  specification,  but  is 
omitted  from  the  claim,  it  must  be  read  into 


the  claim.  McCaslin  v.  Link  Belt  Machinery 
Co.,  (1906)   139  Fed.  393. 

Defective  method.  —  A  claim  purporting  to 
cover  a  method  cannot  be  regarded  as  patent- 
able where  it  is  lacking  in  one  of  the  steps 
which,  in  accordance  with  the  statement  of  in- 
vention, description,  and  drawings,  are  essen- 
tial to  the  carrying  out  of  the  alleged  method. 
In  re  Creveling,  (1906)  25  App.  Cas.  (D.  C.) 
630. 

Enumeration  of  elements.  —  Where  one 
claim  of  a  patent  specifically  names  two  ele- 
ments, and  another  claim  specifically  names 
these  two  elements  and  in  addition  thereto  a 
third  element,  it  must  be  presumed  that  the 
patentee  intended  to  limit  the  claims  to  the 
elements  enumerated.  Marshall  r.  Pettingell- 
Andrews  Co.,  (C.  C.  A.  1908)  164  Fed.  862, 
affirming  (1907)    163  Fed.  579. 

Element  claimed  conditionally.  —  A  patent 
is  granted  for  solving  a  problem,  not  for  stat- 
ing one,  and  a  claim  for  a  combination  which 
embraces  an  element  only  in  case  it  is  made 
capable  of  being  employed  in  the  combination 
and  without  disclosing  means  of  adapting  it 
is  invalid  as  disclosing  nothing  definite. 
Columbia  Motor  Car  Co.  v.  Duerr,  (C.  C.  A. 
1911)  184  Fed.  893,  reversing  (1909)  172  Fed. 
923. 

All  elements  included  materiaL  —  Where  a 
patentee  in  a  claim  for  a  combination  speci- 
fies any  element  as  entering  into  the  combina- 
tion, he  makes  such  element  material  to  the 
combination,  and  it  cannot  be  held  immaterial 
by  the  court  for  the  purpose  of  finding  in- 
fringement. Averv  v,  J.  I.  Case  Plow  Works, 
(1906)    139  Fed.  878. 

Every  part  of  a  combination  claimed  in  a 
patent  is  presumed  to  be  material  to  the  com- 
bination, and  in  a  suit  for  its  infringement 
evidence  to  the  contrary  is  not  admissible. 
Automatic  Switch  0>.  t*.  Monitor  Mfg.  Co., 
(1910)  180  Fed.  983. 

In  patents  for  a  combination  if  the  pat- 
entee specifies  any  element  as  entering  into 
the  combination,  either  directly  by  tl^  lan- 
guage of  the  claim  or  by  such  a  reference  to 
the  descriptive  part  of  the  specification  as 
carries  such  element  into  the  claim,  he  makes 
such  element  material  to  the  combination, 
and  the  court  cannot  declare  it  to  be  imma- 
terial. Electric  Protection  Co.  i?.  American 
Bank  Protection  Co.,  (C.  C.  A.  1911)  184  Fed. 
916,  modifying  (1910)   181  Fed.  350. 

Construction  of  claims  for  improrements. 

—  In  construing  improvement  claims  of  a 
patent,  consideration  should  be  given  to  the 
character  of  the  improvements  introduced  by 
the  patentee  and  the  change  in  the  art  at- 
tributable to  them.  When  they  result  in 
converting  imperfection  into  completeness, 
and  in  producing  the  first  practically  and 
conmiercially  successful  machine,  however 
simple  the  change  appears,  the  invention  is 
entitled  to  liberal  treatment  by  the  courts. 
Wagner  Typewriter  Co.  v.  Wyckoff,  (C.  C.  A. 
1907)  161  Fed.  585,  modifying  (1905)  138 
Fed.  108. 

Improvement  does  not  include  whole  device. 

—  It  is  not  necessary  that  a  patent  for  spe- 
cific improvements  on  a  burglar  alarm  system 
should  include  as  an  element  of  the  combina- 
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tion  the  burglar  alarm  syBtem  itself.  Ameri- 
can Bank  Protection  Ck>.  v.  Johnson  City  Nat. 
Bank,  (1909)  181  Fed.  375. 

Accepting  narrowed  claim.  —  The  claims  of 
a  patent  as  allowed  must  be  construed  with 
reference  to  the  action  of  the  Patent  Office 
thereon  as  the  prior  art;  they  are  not  af- 
fected by  a  mere  change  in  the  wording  at  the 
instance  of  the  Patent  Office  which  leaves  the 
substance  unchanged,  but,  if  narrowed  in 
scope,  and  so  accepted  by  the  applicant,  he  is 
bound  thereby.  Welsbach  Light  Co.  v,  Cremo 
Incandescent  Light  Co.,  (C.  C.  A.  1907)  151 
Fed.  1023,  affirming  (1906)  145  Fed.  521. 

Where  an  applicant  for  a  patent  repeatedly 
acquiesced  in  the  rejection  of  broad  claims 
and  substituted  therefor  narrower  ones  until 
his  application  was  granted,  the  owner  of  the 
patent  cannot  be  heard  to  insist  that  the  nar- 
rower claims  allowed  shall  cover  the  same  as 
the  broader  ones  rejected.  St.  Louis  Street 
Flushing  Mach.  C!o.  i;.  American  Street  Flush- 
ing Mach.  Co.,  ( C.  C.  A.  1907 )   156  Fed.  574. 

An  applicant  for  a  patent,  who  trims  away, 
modifies,  and  otherwise  defines  his  specifica- 
tion and  claims  to  meet  references  made  by 
the  Patent  Office,  must  be  deemed  to  have 
sun^ndercd  and  disclaimed  what  he  conceded, 
and  to  have  imposed  such  definitions  upon  the 
language  of  the  patent  as  he  attributed  to  it 
in  order  to  secure  the  grant.  American  Stove 
Co.  V,  Cleveland  Foundry  Co.,  (C.  C.  A.  1908) 
158  Fed.  978,  reversing  (1907)   157  Fed.  562. 

Where  an  applicant  for  a  patent  contesting 
with  others,  and  after  repeated  rejections,  in 
order  to  obtain  a  patent  at  all  bases  his  claim 
thereto  on  a  "  peculiar  organization "  of 
parts,  and  specifies  and  specifically  names  and 
locates  those  several  parts,  he  is  held  to  the 
peculiar  organization  so  particularized,  speci- 
fied, and  claimed.  Safety  Car  Heating,  etc., 
Co.  V.  Consolidated  Car  Heating  Co.,  (1908) 
160  Fed.  476. 

Amendments  to  meet  objections  of  Patent 
Office.  —  Where  an  applicant  for  a  patent  per- 
sisted in  the  basic  idea  on  which  he  claimed 
invention,  although  amending  his  claim  from 
time  to  time  after  rejections  by  the  examiner 
as  to  details  of  construction  in  attempts  to 
avoid  references  by  the  examiner,  and  his  ap- 
plication was  finally  rejected  by  the  examiner, 
but  allowed  on  appeal,  on  the  broad  ground 
that  such  basic  idea  involved  invention,  such 
amendment  did  not  limit  the  claim  as  finally 
allowed  to  the  precise  construction  therein 
described.  (>ray  Telephone  Pay  Station  Co. 
V.  Baird  Mfg.  Co.,  (C.  C.  A.  1909)  174  Fed. 
417. 

Where  an  applicant  for  a  patent  materially 
modifies  a  claim  in  accordance  with  a  re- 
quirement of  the  Patent  Office,  it  will  not  be 
construed  as  it  would  have  been  if  it  had  not 
been  so  modified,  even  though  the  modifica- 
tion was  made  under  protest,  or  the  decision 
of  the  Patent  Office  was  erroneous.  Johnson 
Furnace,  etc.,  Co.  v.  Western  Furnace  Co., 
(C.  C.  A.  1910)  178  Fed.  819. 

It  is  of  the  essence  of  the  rule  whereby  an 
inventor  is  estopped  from  claiming  to  the  full 
of  his  invention  as  disclosed  by  his  specifica- 
tion and  claims  in  consequence  of  his  conces- 
sions to  meet  the  requirements  of  the  Patent 


Office,  and  so  obtain  his  patent,  that  the  re- 
quirements which  were  conceded  by  him 
should  concern  the  matter  on  which  the  estop- 
pel is  raised,  and  whether  the  examiner  states 
his  objection,  or  sontents  himself  with  a  refer- 
ence, the  estoppel  does  not  extend  to  a  matter 
not  stated  in  the  objection  or  disclosed  by 
the  reference.  Vrooman  v,  Penhollow,  (C.  C. 
A.  1910)  179  Fed.  296. 

Claim  rejected.  —  Where,  after  the  granting 
of  a  patent  for  a  process,  an  application  filed 
by  the  same  applicant  at  the  same  time  for  a 
patent  on  the  resulting  product  was  rejected 
by  the  Patent  Office  on  the  ground  of  lack  of 
patentable  novelty,  because  of  more  than  two 
years'  prior  use,  and  the  applicant  acquiesced 
in  such  rejection,  he  is  bound  by  the  finding, 
at  least  as  to  want  of  patentable  novelty,  and 
bis  process  patent  must  be  construed  as  lim- 
ited in  accordance  with  such  finding.  Mica 
Insulator  Co.  v.  Commercial  Mica  Co.,  (1907) 
157  Fed.  90. 

The  fact  that  a  claim  in  an  application  for 
a  patent  was  rejected  by  the  Patent  Office 
and  another  substituted  by  the  applicant  does 
not  preclude  a  broad  construction  of  the 
claim  as  allowed,  except  as  to  features  which 
were  clearly  surrendered  by  the  substitution; 
and  where  the  claim  as  allowed  contained  a 
new  feature  or  element  not  contained  in  the 
original  claim,  such  feature  or  element  is  en- 
titled to  the  benefit  of  the  doctrine  of  equiva- 
lents wholly  unaffected  by  the  rejection  of  the 
original  claim.  Sharp  v.  Physicians',  etc, 
Appliance  Co.,   (1909)    174  Fed.  424. 

Acquiescence  in  rejection  of  claim.  —  A  pat- 
entee who  acquiesces  in  rejection  of  his  claim 
is  estopped  from  maintaining  that  an  amended 
claim  covers  the  combinations  and  devices 
shown  in  the  references,  or  that  it  has  the 
breadth  of  the  rejected  claim,  but  is  not  es- 
topped from  securing  by  an  amended  claim 
every  improvement  and  combination  he  has 
invented  that  was  not  disclosed  by  the  refer- 
ences on  which  his  original  claim  was  re- 
jected. J.  L.  Owens  Co.  v.  Twin  City  Sepa- 
rator Co.,  (C.  C.  A.  1909)  168  Fed.  259. 

Where  a  patentee  acquiesces  in  the  rejection 
of  his  claim,  he  is  estopped  from  maintain- 
ing that  an  amended  claim  covers  the  combi- 
nations and  devices  shown  in  the  first  claim, 
or  that  it  has  the  breadth  of  the  rejected 
claim.  Wayne  Mfg.  Co.  r.  Benbow-Brammer 
Mfg.  Co.,  (C.  C.  A.  1909)  168  Fed.  271,  af- 
firming (1908)  157  Fed.  659. 

Estoppel  by  acquiescence  in  rejectioiL  — 
Where  an  applicant  for  a  patent  acquiesces 
in  the  rejection  of  claims  presented,  and 
amends  the  same  or  substitutes  others  to 
meet  the  objections  of  the  Patent  Office,  he 
must  be  deemed  to  have  surrendered  and  dis- 
claimed what  he  thus  conceded,  and  is  bound 
by  the  limitations  so  imposed,  and  it  is  im- 
material whether  the  office  was  right  or 
wrong  in  rejecting  the  original  claims.  Camp- 
bell t\  American  Shipbuilding  Co.,  (C.  C.  A. 
1910)   179  Fed.  498. 

A  patentee  who  originally  sought  broader 
claims  which  were  rejected,  and  who  ac- 
quiesced in  such  rejection,  cannot  insist  on 
such  a  construction  of  an  allowed  claim  as 
would  cover  what  had  been  previously   re- 
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jtet«d.     Automatic   Swit«li   Co,   v.   Monitor 
Mfg.  Co.,   (1910)    180  Fed.  083. 

When  an  inventor  seeking  a  patent  for  a 
broad  claim  acquiesces  in  the  rejection  of  the 
same  by  the  Patent  Office  and  substitutes 
therefor  a  narrower  one  which  is  allowed, 
such  claim  must  be  construed  with  reference 
to  the  rejected  claim  and  the  prior  state  of 
the  art,  and  will  not  be  so  interpreted  as  to 
cover  either  what  was  rejected  by  the  Patent 
Office  or  disclosed  by  prior  devices.  Boss  Mfg. 
Co.  V.  Thomas,  (C.  C.  A.  1910)   182  Fed.  811. 

A  claim  in  a  patent  as  allowed  must  be 
read  and  interpreted  with  reference  to  claims 
that  have  been  rejected  and  to  the  prior  state 
of  the  art,  and  cannot  be  so  construed  as  to 
cover  either  what  was  rejected  by  the  Patent 
Office  or  disclosed  by  prior  devices.  Cotto- 
Wazo  Chemical  Co.  v.  Perolin  Co.,  (C.  C.  A. 
1911)    185  Fed.  267. 

Estoppel  by  acquiescence  in  modification. 
—  If  a  claim  of  a  patent  is  itself  so  changed 
through  action  of  the  Patent  Office  as  to  limit 
it  to  a  particular  means  for  performing  a 
function,  acquiescence  therein  by  the  inventor 
estops  him  from  claiming  any  different  de- 
vice as  an  infringement,  and  also  acquiescence 
in  the  rejection  of  certain  claims  for 
"means"  generally,  and  the  allowance  of 
elaims  describing  specific  means  precludes  a 
construction  of  such  claims  ^hich  would  in- 
clude other  means.  XXth  Century  Heating, 
etc.,  Co.  V.  "ifkplin,  etc.,  Co.,  (C.  C.  A.  1910) 
181  Fed.  96. 

A  patentee  who  canceled  all  the  original 
claims  in  his  application  on  objections  by  the 
Patent  Office,  and  substituted  a  new  claim 
which  was  allowed,  is  estopped  to  claim  a 
construction  of  such  claim  which  would  make 
it  equivalent  to  those  canceled.  Langan  v, 
Warren  Axe,  etc.,  Co.,   (1910)    181  Fed.  143. 

Claima  limited  by  estoppels  in  general. — 
While  the  courts  will  ascertain  what  con- 
tribution an  inventor  has  made  to  the  art  to 
which  his  invention  relates,  and  will  protect 
him  to  the  full  extent  of  that  contribution, 
due  weight  must  be  given  to  any  estoppel 
which  he  has  created  by  reason  of  anything 
done  by  him,  or  suffered  to  be  done,  either 
prior  or  subsequent  to  the  issuing  of  his  pat- 
ent, which  prevents  him  from  claiming  his 
invention  in  its  entirety.  Computing  Scale 
Co.  17.  Automatic  Scale  Co.,  (1905)  26  App. 
Cas.  (D.  C.)  238,  affirmed  (1907)  204  U.  S. 
609,  27  S.  Ct.  307,  51  U.  S.  (L.  ed.)  645. 

Part  described  not  claimed.  —  An  element 
not  mentioned  in  a  claim  of  a  patent  for  a 
combination  cannot  be  read  into  it,  although 
it  may  appear  in  the  specification;  but  if  a 
claim  includes  an  element  in  general  terms 
and  refers  to  the  specification  to  identify  it, 
such  element  may  be  read  into  the  claim. 
Duncan  f?.  Cincinnati  Butchers'  Supply  Co., 
(C.  C.  A.  1909)   171  Fed.  656. 

Claims  limited  by  specifications.  —  For  the 
purpose  of  sustaining  a  patent,  as  where  a 
nonpaten table  principle  or  function  appears 
to  he  claimed,  but  the  specification  shows  that 
the  patent  was  sought  for  a  machine,  device, 
or  process  which  is  patentable,  the  specifica- 
tion may  be  read  into  the  claims,  but  not  for 
the  purpose  of  escaping  anticipation  or  estab- 


lishing   infringement.      General   Sub-Constr. 
Co.  V.  Netcher,   (1909)    167  Fed.  549. 

A  feature  of  a  process  not  covered  by  the 
claims  of  a  patent,  but  merely  recommended 
in  the  specification,  instead  of  being  required 
or  stated  to  be  an  essential  part  of  the  proc- 
ess, cannot  be  read  into  the  claims.  General 
Sub-Constr.  Co.  v.  Netcher,  (1909)  167  Fed. 
549. 

Feature  not  claimed.  —  Where  an  alleged 
element  or  characteristic  feature  of  an  inven- 
tion is  not  necessarily  inherent  in  the  inven- 
tion itself,  the  failure  of  the  patentee  to  refer 
to  it  is  persuasive  evidence  that  it  is  not 
within  the  scope  of  his  invention,  and,  not 
being  disclosed  to  the  public,  it  should  not  be 
read  into  the  patent.  Edison  Gen.  Electric 
Co.  17.  Crouse-Hinds  Electric  Co.,  (C.  C.  A. 
1907)  152  Fed.  437,  reversing  (1906)  146 
Fed.  539. 

Action  of  Patent  Office  as  prior  art.  —  The 
claims  of  a  patent  as  allowed  must  be  con- 
strued with  reference  to  the  action  of  the 
Patent  Office  thereon  as  the  prior  art;  they 
are  not  affected  by  a  mere  change  in  the  word- 
ing at  the  instance  of  the  Patent  Office  which 
leaves  the  substance  unchanged,  but  if  nar- 
rowed in  scope,  and  so  accepted  by  the  ap- 
plicant, he  is  bound  thereby.  Welsbach  Light 
Co.  V,  Cremo  Incandescent  Light  Co.,  (1906) 
145  Fed.  621. 

The  words  '^  snbstantiaUy  as  specified,"  at 
the  end  of  a  claim  for  a  combination,  refer  to 
the  whole  claim,  and  import  nothing  into  it 
not  already  there,  either  to  narrow  it  sO  as 
to  escape  anticipation,  or  to  broaden  it  so  as 
to  establish  infringement.  American  Can  Co. 
V.  Hickmott  Asparagus  Canning  0>.,  (1905) 
142  Fed.  141,  73  C.  C.  A.  369. 

Combination  including  new  elements.  —  An 
inventor  of  a  new  and  useful  combination  is 
not  confined  to  his  combination  claims  unless 
all  of  the  elements  are  old ;  but  if  any  of  the 
elements  are  new  and  useful  and  show  inven- 
tion they  may  be  claimed  and  patented  either 
in  a  separate  patent  or  by  separate  and  dis- 
tinct claims  in  the  patent  covering  the  com- 
bination, even  though  such  parts  are  without 
utility  save  in  combination  with  the  other 
parts  of  the  device.  National  Malleable  Cast- 
ing Co.  V.  American  Steel  Foundries,  (1910) 
182  Fed.  626. 

General  and  specific  claims.  —  Where  a  pat- 
ent contains  a  general  claim  for  a  combina- 
tion of  certain  elements,  and  a  specific  claim 
for  a  combination  of  a  particular  form  or 
construction  of  an  element  of  that  combina- 
tion with  its  other  elements,  the  general  claim 
is  not  limited  to  the  particular  form  or  con- 
struction of  the  element  claimed  in  the  speci- 
fic claim,  but  protects  the  element  and  its 
mechanical  equivalents,  though  they  may 
differ  from  the  form  or  construction  claimed 
in  the  specific  claim.  J.  L.  Owens  Co.  v.  Twin 
City  Separator  Co.,  (C.  C.  A.  1909)  168  Fed. 
259. 

Limitation  of  claims.  —  Features  of  con- 
struction which  the  specifications  of  a  patent 
recommend  or  describe  as  preferable  do  not 
thereby  become  essential  parts  of  the  patent 
or  limitations  of  the  claims.  Smeeth  v.  Per- 
kins, (C.  C.  A.  1903)   125  Fed.  285. 
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Limitation  in  one  cUdm  omitted  from 
othera.  —  Where  a  limitation  expressly  stated 
in  some  of  the  claims  of  a  patent  is  omitted 
from  others,  it  cannot  be  read  into  them  to 
avoid  a  charge  of  infringement.  Diamond 
Match  Co.  V,  Ruby  Match  Co.,  (C.  C.  A.  1904) 
127  Fed.  341. 

Claim  constraed  with  description.  —  The 
specification  of  a  patent  which  forms  a  part 
of  the  same  application  as  its  claims  must  be 
ecnstrued  with  the  latter  for  the  purpose  of 
ascertaining  the  true  meaning  of  the  claims 
and  the  intent  of  the  parties  when  they  wer($ 
made  and  allowed.  O.  H.  Jewell  Filter  Co. 
V.  Jackson,  (C.  C.  A.  1905)  140  Fed.  340. 

Ambiguous  claims.  —  Where  the  meaning 
of  the  lansuage  used  in  the  claims  of  a  pat- 
ent is  doubtful,  or  is  susceptible  of  two  dif- 
ferent constructions,  the  specification  and 
drawings  may  properly  be  referred  to  for  the 
purpose  of  ascertaining  the  true  construction 
of  the  claims.  Robins  Conveying  Belt  Co.  v. 
American  Road  Mach.  Co.,  (190fi)  146  Fed. 
923,  76  C.  C.  A.  461,  affirming  (1905)  142 
Fed.  221. 

Part  claimed  not  described.  —  Where,  in  an 
application  for  patent  for  an  improvement  in 
cans  and  powder  boxes,  the  claim  is  for  a 
combination  of  two  closures,  and  such  com- 
bination is  held  to  have  no  patentable  nov- 
elty, the  applicant  cannot  successfully  con- 
tend that  he  is  nevertheless  entitled  to  a 
patent,  in  that  he  has  substituted  a  perma- 
nent for  a  movable  perforated  pivoted  cap  and 
that  he  makes  a  specific  perforation  at  a 
specified  point  in  the  box  or  can.  Even  if 
such  features  are  patentable,  they  should  have 
been  pointed  out  in  the  specifications,  and  the 
claims  should  have  been  limited  to  them. 
In  re  Seabury,  (1904)  23  App.  Cas.  (D.  C.) 
377. 

Enlargement  of  claims  by  construction. — 
Claims  of  a  patent  cannot  be  broadened  by 
construction  or  elements  imported  into  them 
for  the  purpose  of  giving  them  novelty  or 
establishing  infringement.  Continental  Auto- 
mobile Co.  r.  Spalding,  (1910)   177  Fed.  693. 

Reference  to  figure  in  drawing.  —  The  use 
in  a  claim  of  a  patent  of  a  letter  of  reference 
to  the  drawings  which  show  a  part  composed 
of  two  pieces  does  not  limit  the  patentee  to  a 
two-piece  construction  where  it  is  not  of  the 
essence  of  the  invention  claimed.  Brunswick- 
Balke-Collender  Co.  v,  Rosatto,  (1908)  159 
Fed.  729. 

Knowledge  of  theory.  —  If  the  construction 
of  a  patentee  effects  the  desired  results,  and 
thev  are  beneficial,  he  does  not  lose  the  benefit 
of  his  invention  because  he  may  not  have  cor- 
rectly understood  the  principles  of  its  opera- 
tion. Cleveland  Foundry  Co.  v,  Detroit  Vapor 
Stove  Co.,  (C.  C.  A.  1904)  131  Fed.  853. 

Even  where  a  theory  is  erroneously  ad- 
vanced by  an  inventor  in  his  specifications  to 
explain  a  patented  process,  the  scope  of  the 
invention  is  not  to  be  narrowed  thereby,  so 
as  to  preclude  him  from  laying  claim  to  other 
beneficial  results.  It  is  the  process,  not  the 
theory,  which  is  patented,  and  the  inventor 
is  entitled  to  all  the  benefits  legitimately  to 
bp  derived  therefrom.  U.  S.  Mitis  Co.  v. 
Midvale  Steel  Co.,  (1904)   135  Fed.  103. 


Extent  of  patentee's  rights.  —  Where  a  pat- 
ented pump  was  designed  primarily  for  use 
as  an  air  pump,  the  fact  that  it  may  also  be 
used  as  a  combined  air  and  water  pump,  or 
as  a  water  pump,  and  that  such  uses  are 
claimed,  does  not  deprive  the  patentee,  in  de- 
termining invention,  of  the  weight  to  be  given 
to  the  merits  which  attach  to  the  use  of  the 
pump  as  an  air  pump.  Warren  Steam  Pump 
Co.  V.  Blake,  etc.,  Steam  Pump  Works,  (C.  C. 
A.  1908)  163  Fed.  263,  affvrmling  (1907)  155 
Fed.  285. 

A  patentee  who  has  sufiiciently  described 
and  distinctly  claimed  his  invention  is  en- 
titled to  every  use  to  which  his  device  can  be 
applied,  whether  he  perceived  or  was  aware 
of  all  of  such  uses  at  the  time  he  secured  his 
patent  or  not.  Acme  Truck,  etc.,  Co,  t?.  Mere- 
dith, (C.  C.  A.  1910)  183  Fed.  124. 

Particular  advantage  not  claimed.  —  That 
a  particular  advantage  of  a  patented  device 
was  not  claimed  or  mentioned  in  the  specifica- 
tion will  not  exclude  it  from  the  scope  of  the 
patent  if  it  was  necessarily  achieved  by  the 
invention.  Kellogg  Switchboard,  etc.,  Co.  r. 
Dean  Electric  Co.,  (C.  C.  A.  1910)  182  Fed. 
991,  affirming  (1908)   168  Fed.  549. 

Characteristics  of  device  disclosed  but  not 
specifically  claimed.  — A  patentee  is  entitled 
to  the  benefit  accruing  from  a  characteristic 
of  his  device  which  is  clearly  disclosed,  al- 
though not  specifically  claimed.  E.  H.  j^gle 
Regulating  Appliance  Co.  v.  Aderer,  (1909) 
171  Fed.  93. 

Machine  capable  of  use  net  indicated  in 
patent.  —  The  rule  applied  that  the  fact  that 
the  machine  of  a  patent  is  capable  of  a 
method  of  use  not  referred  to  nor  indicated  in 
the  patent  cannot  be  availed  of  to  affect  the 
construction  of  the  claims.  U.  S.  Peg-Wood, 
etc.,  Co.  t\  B.  F.  Sturtevant  Co.,  (1903)  125 
Fed.  378,  60  C.  C.  A.  244,  affirming  122  Fed. 
470. 

Claim  indvdes  mechanical  equivalents.  —  If 
there  was  no  amendment  narrowing  a  claim 
of  a  patent  in  respect  to  the  essential  feature 
of  the  invention  disclosed  therein,  amend- 
ments made  in  reference  to  an  incidental  mat- 
ter intended  to  perfect  the  claim  or  device 
impose  no  restriction  on  the  rights  of  the 
patentee  in  respect  to  equivalents.  Heywood 
Bros.,  etc.,  Co.  v,  Syracuse  Rapid  Transit  R. 
Co.,  (1907)  152  Fed.  453. 

In  a  combination  patent  for  an  improve- 
ment in  the  arrangement  or  adaptation  of  old 
elements,  the  inventor  is  not  entitled  to  a 
broad  interpretation  of  the  doctrine  of  me- 
chanical equivalents,  so  as  to  cover  a  device 
not  specifically  included  in  his  claims  and 
specification.  Hardison  v,  Brinkman,  (C.  C. 
A.  1907)   156  Fed.  962. 

The  use  of  reference  letters  in  a  claim  of 
a  patent  does  not  confine  the  claim  to  a  part 
having  all  of  the  characteristics  of  that 
shown  in  the  drawing,  but  it  covers  any 
equivalent  of  such  part.  Electric  Candy 
Mach.  Co.  V.  Morris,  (1905)   166  Fed.  972. 

The  facts  that  the  specification  of  a  patent 
describes  two  forms  of  one  element  of  the 
combination  which  may  be  used  in  the  alter- 
native, while  a  claim  describes  but  one  of 
such  forms,  does  not  preclude  the  patentee 
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from  invoking  the  doctrine  of  equivalents  as 
to  the  alternative  form.  Wliitin  Mach.  Works 
f?.  Houghton,  (CCA.  1910)  178  Fed.  444. 

Amendment  of  claims.  —  If  an  inventor 
comes  to  better  understand  the  principles  of 
his  invention  while  his  application  for  a  pat- 
ent is  pending,  an  amendment  of  his  claims 
to  coniorm  thereto  does  not  introduce  any 
original  matter  nor  enlarge  his  invention,  and 
is  within  his  leeal  right.  Cleveland  Foundry 
Co.  V.  Detroit  vapor  Stove  Co.,  (C  C  A. 
1904)    131  Fed.  853. 

The  settled  limitation  on  the  amendment 
of  applications  in  respect  of  claims  is  that 
tliere  must  be  a  basis  for  them  in  the  descrip- 
tion and  specifications  of  the  application  as 
originally  filed.  In  re  Duncan,  (1906)  28 
App.  Cas.  (D.  C)  457. 

Improvements  set  up  by  amendment  of 
claims.  —  A  patentee  i&  not  estopped  from 
ir>aintaining  and  securing  by  an  amended 
claim  every  improvement  that  he  has  invented 
that  was  not  disclosed  by  the  references  on 
which  his  original  claim  was  rejected.  Wayne 
Mfg.  Co.  V.  Benbow-Brammer  Mfg.  Co.,  (C 
C.  A.  1909)  168  Fed.  271,  affirming  (1908) 
157  Fed.  559. 

Additional  claims  by  amendment.  —  The 
fact  that  a  new  claim  was  inserted  in  an  ap' 
plication  for  a  patent  by  the  attorney  for  tlirs 
applicant  without  any  new  oath  does  not 
render  the  patent  invalid  as  to  such  claim, 
where  it  was  within  the  invention  described 
ir  the  specification.  Cutler-Hammer  Mfg.  Co. 
f.  Union  Electric  Mfg.  Co.,  (1906)  147  Fed. 
266. 

Additional  applications  for  new  claims. — 
While  amendment  of  claims  and  the  introduc- 
tion of  new  claims  are  freely  allowed,  pro- 


vided they  are  disclosed  and  tliere  is  proper 
basis  for  them  in  the  original  specifications 
or  drawings,  yet  no  such  amendment  or  addi- 
tion will  be  allowed  when  it  involves  new 
matter  not  so  disclosed  in  the  original  appli- 
cation, as  intervening  rights  of  other  parties 
may  have  accrued  which  may  be  affected  by 
it;  but  an  applicant  advancing  such  claims  is 
not  precluded  from  presenting  them  in  a  new 
and  distinct  application,  if  he  so  desires. 
In  re  Scott,  (1905)  25  App.  Cas.  (D.  C)  307. 

Functions  discovered  after  grant  of  patent. 
—  A  patentee  is  entitled  to  every  function  his 
device  will  perform,  though  he  was  ignorant 
of  it  when  he  procured  his  patent,  but  he  se- 
cures no  patent  on  the  function,  and  the  dis- 
covery of  a  new  one  in  the  patented  device 
does  not  operate  to  enlarge  or  broaden  the 
letter  of  his  claim,  which  is  the  measure  of 
his  rights.  Dunlap  v,  Willbrandt  Surgical 
Mfff.  Co.,  (C  C.  A.  1906)   151  Fed.  223. 

Cancellation  of  one  of  several  claims.  —  The 
cancellation  of  a  claim  in  an  application  for 
a  patent,  while  it  is  pending  in  the  Patent 
Office,  does  not  affect  the  validity  of  a  re- 
tained claim  which  is  substantially  the  same, 
although,  if  susceptible  of  two  constructions, 
it  will  not  be  so  construed  as  to  cover  the 
canceled  claim.  Bullock  Electric  Mjfg.  Oo.  v. 
Crocker- Wheeler  Co.,  (1905)   141  Fed.  101. 

Invention  involving  single  feature  of  con- 
struction.—  Where  a  patent  depends  for  its 
novelty  over  the  prior  art  on  a  single  limited 
feature  of  construction,  the  claims  cannot  be 
expanded  by  any  doctrine  of  equivalents  to 
cover  a  device  which  lacks  that  single  essen- 
tial feature.  Liberman  v,  Ruwell,  (C  C  A. 
1909)  170  Fed.  590,  affirming  (1908)  165 
Fed.  208. 


Vol.  V,  p.  486,  sec.  4889. 

Patent  Office  drawings  are  not  working 
drawings.  Their  object  is  to  aid  in  conveying 
to  one  skilled  in  the  art  the  idea  of  the  in- 


ventor.   Qold  V,  Gold,  (1909)  34  App.  Cas. 
(D.  C.)  152. 


Vol.  V,  p.  487,  sec.  4892. 

Insertion  of  new  claim  within  invention.  — 
An  applicant  for  a  patent  may  properly  file 
new  claims  in  the  Patent  Office  without  veri- 
fication, where  they  are  within  the  invention 
as  disclosed  in  the  specification  and  drawings, 
and  narrower  than  the  original  claims.  Gen- 
eral Electric  Co.  v,  Morgan-Gardner  Electric 
Co.,  (C  C  A.  1908)  168  Fed.  52,  reversing 
(1907)   159  Fed.  951. 

New  matter  not  sworn  to.  —  The  amended 
specification  of  the  Dolan  patent,  No.  589,342, 
for  a  duplex  acetylene  gas  burner  or  tip  of 
the  Bunsen  type,  having  a  series  of  inclined 
air  passages  in  the  sides,  which,  for  the  first 


time,  if  at  all,  indicates  as  the  essence  of  the 
invention  so  short  a  chamber  or  cylinder  as 
to  prevent  the  mixing  of  the  air  taken  into  it, 
and  to  emit  the  current  of  gas,  surrounded 
by  the  greater  part  of  such  air  as  an  envelope 
or  film,  is  void  under  this  section,  because 
introducing  entirely  new  matter  not  sworn 
to,  where  the  original  application  made  no 
claim  for  a  process,  and  disclosed  no  invention 
of  a  device.  Steward  v.  American  Lava  Co., 
(1909)  215  U.  S.  161,  30  S.  Ct.  46,  64  U.  8. 
(L.  ed.)  139,  affirming  (1907)  155  Fed.  731, 
84  C  C  A.  167. 


Vol.  V,  p.  488,  sec.  4893. 

No  power  to  annul  patent.  — The  Patent  Doubt  as  to  patentability.  ^  Where  there 

Office  has  no  power  to  annul  or  vacate  a  pat-  is  doubt  as  to  whether  or  not  an  applicant's 

ent  duly  issued.    Mica  Insulator  Co.  v.  Com^  invention  is  patentable,  the  doubt  will  be  re- 

mercial  Mica  Co.,  (1907)  157  Fed,  90,  solved  in  his  favor.     In  re  SchraubstifidteT, 
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(1905)  26  App.  Cas.  (D.  C.)  331;  /n  re  East- 
wood,  (1909)  33  App.  Cas.  (D.  C.)  291. 

Presumption  as  to  knowledge  and  skill  of 
examiner.  —  The  examiners  in  a  Patent  Office, 
who  are  selected  and  appointed  for  their  skill 
and  scientific  knowledge,  will  be  presumed  to 
have  the  requisite  skill  and  knowledge  to  un- 
derstand the  use  of,  and  the  manner  of  using, 
the  microscope  in  their  work.  Flora  t?.  Pow- 
rie,  (1904)  23  App.  Cas.  (D.  C.)   195. 

Effect'  of  grantmg  patent.  —  The  validity 
of  a  patent  which  is  regular  on  its  face  can- 
not be  collaterally  attacked  in  a  suit  for  its 
infringement  on  the  ground  of  irregularities 
in  the  proceedings  in  the  Patent  Office,  as  that 
the   final  fee  was  not   paid  within  the  six 


months  required  by  the  statute.  Calcula- 
graph  Co.  v,  Wilson,  (1904)   132  Fed.  20. 

The  grant  of  a  patent  raises  a  presumption 
that  the  device  described  and  claimed  therein 
is  not  an  infringement  of  an  earlier  patent 
Simplex  Electric  Heating  '  Co.  t7.  Leonard, 
(1910)    180  Fed.  763. 

Damages  for  fraudulently  procuring  issu- 
ance of  patent.  —  A  complaint  in  an  action 
to  recover  damages  for  the  fraudulent  pro- 
curing of  a  patent  by  defendants  in  the  naino 
of  one  of  them  for  an  invention  alleged  to 
have  been  made  by  plaintiff,  held  to  state  a 
cause  of  action  on  demurrer.  Le  Brocq  r. 
Childs,  (1908)   158  Fed.  412. 


Vol.  V,  p.  488,  sec.  4894. 

Divisional  application  after  final  action  on 
original  application.  —  The  provision  of  this 
seetion,  before  the  amendment  of  1897,  that 
application  shall  be  regarded  as  abandoned 
on  failure  of  the  applicant  to  prosecute  the 
same  within  two  years  after  any  action  there- 


on, does  not  apply  where  a  divisional  applica- 
tion was  filed  within  two  years  after  final 
action  by  the  Patent  Office  on  the  original 
application.  Duryea  t\  Rice,  (1906)  28  App. 
Cas.  (D.  C.)  423. 


Vol.  Vy  p.  492,  sec.  4895. 

Application  in  name  of  inventor. — Whether 
an  applicant  for  a  patent  has  assigned  his 
interest  in  his  invention  or  not,  the  applica- 
tion must  be  prosecuted  in  his  own  name. 
Moore  t^.  Heany,  (1909)  34  App.  Cas.  (D.  C.) 
31. 

Assignability  of  invention  or  discovery. — 
The  discoverer  or  inventor  has  a  kind  of  prop- 
erty right  in  his  invention  or  discovery  which 
he  may  transfer,  either  absolutely  or  to  a 
limited  extent.  Pomeroy  Ink  Co.  r.  Pomeroy, 
(1910)   77  N.  J.  Eq.  293,  78  Atl.  698. 

An  inventor  or  his  assignee  has,  before  the 
issuance  or  allowance  of  a  patent,  an  in- 
choate  right  of  property  in  his  invention  and 
in  a  pending  application  for  a  patent,  which 
he  ma}'  assign,  or  with  which  he  may  deal,  as 
an  article  of  property.  Richardson  Shoe  Ma- 
chinerv  Co.  r,  Essex  Mach.  Co.,  (1911)  207 
Mass.  219,  93  N.  E.  650. 

Single  asaignment  aa  evidence  of  agreement 


by  employee  to  assign  all  inventions.  —  The 
fact  that  an  employee  assigned  to  his  em- 
ployer the  right  to  patents  applied  for  by  him 
for  inventions  made  in  the  course  of  his  em- 
ployment does  not  alone  warrant  an  inference 
that  he  was  bound  by  a  contract  to  assign  all 
such  inventions,  especially  where  his  action 
is  reasonably  explained  on  other  grounds. 
Pressed  Steel  Car  Co.  v.  Hansen,  (1004)  128 
Fed.  444. 

Parol  agreement  to  assign  right  to  patent. 
—  A  parol  agreement  to  assign  the  right  to 
obtain  a  patent  for  an  invention  is  valid. 
Pressed  Steel  Car  Co.  f.  Hansen,  (1904)  128 
Fed.  444. 

Successive  assignments.  —  A  patent  may 
be  issued  to  an  assignee  of  an  inventor 
through  mesne  assignments,  provided  they  are 
first  entered  of  record  in  the  Patent  Office. 
Elliott-Fisher  Co.  r.  Underwood  Typewriter 
Co.,   (1909)    176  Fed.  372. 


Vol.  V,  p.  493,  sec.  4896. 

Time  for  filing  applications  by  guardian  of 
insane  person.  —  The  guardian  of  an  insane 
inventor  is  not  allowed  two  years  from  the 
time  the  inventor  became  insane,  but  he  must 


file  his  application  within  the  two  years  al- 
lowed to  the  inventor  himself.  Jenner  r. 
Bowen,  (C.  CA.  1905)  139  Fed.  666. 


Vol.  V,  p.  494,  sec.  4897. 

Only  one  renewal  application  allowed. — 
I'nder  this  section  only  one  renewal  applica- 
tion may  be  made;  and,  even  if  more  are  al- 
lowable, the  final  application  must  be  made 
within  two  years  after  the  allowance  of  the 
first,  otherwise  a  valid  patent  cannot  issue 
thereon.  Weston  Electrical  Instrument  Co. 
r.  Empire  Electrical  Instrument  Co.,  (1904) 
131  Fed.  90. 


Abandonment    of  'former    application.— 

While,  in  the  case  of  a  renewal  application, 
the  intention  of  the  party  in  allowing  his  for- 
mer application  to  be  forfeited  may,  under 
this  section,  be  inquired  into  for  the  purpose 
of  determining  the  question  of  abandonment, 
such  inquiry  must  be  directed  to  the  abandon- 
ment of  the  invention  claimed  in  the  original 
application,  and  not  to  some  other  inyeutioq 
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that  may  be  described  incidentally  therein, 
and  subsequently  made  the  subject  of  a  new 
application  by  the  same  party,  and  brought 
into  interference.  Saunders  r.  Miller,  (1909) 
33  App.  Cas.    (D.  C.)   456. 

Two  years  allowed  for  renewal  application. 
—  The  Commissioner  of  Patents  is  without 
authority  to  issue  a  patent  on  an  application 


filed  more  than  two  years  after  the  allowance 
of  a  patent  for  the  s.ime  invention  on  a  prior 
application  by  the  same  party,  which  has  been 
forfeited  for  nonpayment  of  fees.  Weston 
Electrical  Instrument  Co.  v.  Empire  Electrical 
Instrument  Co.,  (1905)  136  Fed.  699,  69  C  C. 
A.  329,  affirming  (1904)    131  Fed.  90. 


Vol.  V.  p.  499,  sec.  4904. 

Interference  defined.  —  An  interference  is  a 
judicial  proceeding  carried  on  in  the  Patent 
Office,  for  the  purpose  of  determining  the 
question  of  priority  between  two  or  more 
parties,  each  of  whom  is  seeking  a  patent  for 
the  same  invention,  or  between  two  or  more 
parties,  at  least  one  of  whom  is  seeking  a 
patent  for  an  invention  already  covered  by  a 
patent  which  has  not  yet  expired.  Lattig  v. 
Dean,  (1905)  26  App.  Cas.  (D.  C.)  691. 

Effect  of  declaring  interference. — While  the 
Commissioner  of  Patents,  during  the  pendency 
before  him  of  an  interference,  may  for  cause 
appearing  suspend  the  proceeding  and  refer 
the  case  back  to  the  primary  examiner  for  re- 
view of  the  question  whether  the  interfer- 
ence was  rightfully  declared,  the  question 
whether  one  of  the  parties  has  a  right  to 
make  the  claim  in  issue  is  determined  and  be- 
comes res  judicata  by  the  declaration  of  in- 
t<>rference  so  far  as  the  interference  proceed- 
ing is  concerned.  Herman  v,  Fullman,  ( 1904) 
23  App.  Cas.   (D.  C.)   269. 

Necessity  of  patentability.  —  In  the  sense 
of  the  patent. law,  there  can  be  no  interfer- 
ence unless  there  is  a  patentable  invention, 
and  there  are  rival  claimants  of  it.  Lattig 
V,  Dean,  (1905)  26  App.  Cas.  (D.  C.)  501. 

Prior  declaration  of  difference.  —  The  fact 
that  one  of  the  parties  to  an  interference  had 
declared  that  his  invention  was  different  from 
that  of  the  other  party  will  not  necessarily 
estop  him  from  taking  a  contrary  position  in 
the  interference  proceeding,  as  there  might 
be  differences  of  detail  between  the  two  de- 
vices while  they  might  be  the  same  in  sub- 
stance. Furman  t*.  Dean,  (1904)  24  App. 
Cas.  (D.  C.)  277. 

Second  application  pending  interference. — 
In  a  case  where  a  party  whose  application  is 
involved  in  a  pending  interference  presents 
another  application  based  on  the  invention 
involved  in  the  interference,  he  will  be  re- 
fused a  patent  on  the  later  application  until 
the  interference  has  terminated.  Jn  re  Wick- 
ers, (1907)  29  App.  Cas.  (D.  C.)  71. 

Application  for  reissue  pending  interfer- 
ence.—  Claims  in  an  application  for  reissue 
are  properly  disallowed  by  the  Patent  Office, 
when  the  subject-matter  of  them  is  embraced 
in  a  subsequent  and  pending  application  by 
the  same  party,  which  is  in  interference,  and 
the  purpose  of  the  applicant  for  reissue  is 
apparently  to  gain  an  advantage  over  his  op- 
ponent in  the  interference  proceediner.  In  re 
Lacroix,  (1908)  30  App.  Cas.  (D.  C.)  299. 

Sole  issue  in  interiference.  —  Interferences 
are  declared  between  applications  rather  than 
applicants,  and  are  intended  to  disclose  and 
determine  which  invention  was  first  produced, 
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not  who  has  the  title.  Automatic  Rackinff 
Mach.  Co.  V.  White  Racker  Co.,  (1906)  145 
Fed.  0-13;  Westinghouse  v.  Hien,  (CCA 
1907)  159  Fed.  936;  Hillard  r.' Remington" 
Typewriter  Co.,  (C.  C.  A.  1911)  186  Fed.  334; 
lattig  V.  Dean,  (1805)  25  App.  Cas.  (D.  C.) 

Priority  between  parties  only.  — The  ques- 
tion whether  a  senior  party  to  an  interfer- 
ence may  be  entitled  to  priority  as  against 
all  persons  is  not  at  issue  in  the  interfer- 
ence,  but  the  question  is  whether  the  junior 
applicant  has  sustained  the  burden  of  estab- 
lishing his  own  priority  over  that  of  his  op- 

Ca^^.S^'m'''  ^^°''"'  ^^^*^  ^^  ^PP- 

Issue  of  patentability.  -  The  question  of 
the  patentability  of  the  claims  of  an  inter- 
ference is  settled  by  the  allowance  of  them 
by  the  Patent  Office,  and  will  not  be  consid- 
ered by  this  court  on  an  appeal  from  an 
award  of  priority  by  the  commissioner.    Dun- 

c  )*"  igo^^^*^"^"^**"'  ^^^'^^  ^^  ^PP-  ^**'  ^^• 

Right  to  patent.  —  Whether  either  of  the 
parties  to  an  interference  will  ultimately  have 
a  right  to  a  patent  under  his  pending  appli- 
cation will  not  be  determined  in  the  inter- 
ference proceeding,  which  involves  solely  the 
question  of  priority  of  invention.  Gueniffet 
t?.  Wictorsohn,  (1908)   30  App.  Cas.   (D.  C.) 

Operativeness  of  invention.— Ordinarily  the 
question  of  operativeness  will  not  be  consid- 
eied  by  this  court  in  an   interference  case. 
Lotterhand  v,  Hanson,   (1904)   23  App.  Cas 
(D.  C.)   372.  ^^ 

Res  judicata.  — The  doctrine  of  res  judicata 
does  not  apply  so  as  to  estop  an  applicant  in 
interference  from  claiming  against  a  pre- 
viously granted  patent  of  his  adversarv 
where  the  record  of  the  patent  shows  that  the 
patentee  had  no  right  to  make  in  his  applica- 
tion the  claims  which  are  the  issue  of  the  in- 
terference. McKnight  r.  Pohle,  (1907)  30 
App.  Cas.  (D.  C.)  92. 

The  question  of  the  right  of  a  party  to 
make  a  claim  in  interference  proceedings  mav 
Bometimes  be  an  ancillary  question,  to  be  con- 
sidered  in  awarding  priority  of  invention, 
dickers  v.  McKee,   (1907)   29  App.  Cas.   (D. 

Issues  construed  in  light  of  application.  — 
The  issues  of  an  interference  are  to  be  con- 
strued in  the  light  of  the  application  of  the 
party  making  the  claims,  and  it  is  improper 
for  the  commissioner  to  read  into  them,  for 
any  purpose,  limitations  not  disclosed  in  such 
party's  application.  Sobey  t?.  Holsclaw, 
(1906)  28  App.  Cas.  (D.  C.)  66. 
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Effect  of  dates  in  preUminary  statement.  — 
The  sworn  preliminary  statements  required 
vrheA  an  interference  has  been  declared  con- 
stitute the  pleadings  of  the  parties,  and  they 
are  to  be  held  strictly  to  the  dates  given 
therein.  Hammond  v,  Basch,  (1905)  24  App. 
Cas.  (D.  C.)  469;  Fowler  v.  Boyce,  (1906)  27 
App.  Cas.  (D.  C.)  48;  Neth  r.  Ohmer,  (1906) 

27  App.  Cas.  (D.  C.)  319;  Lowrie  v.  Taylor, 

(1906)  27  App.  Cas.  (D.  C.)  522;  Parkes  t7. 
Lewis,  (1906)  28  App.  Cas.  (D.  C.)  1. 

The  rule  in  interference  cases,  that  the 
parties  are  limited  to  the  dates  set  out  in 
their  preliminary  statements,  will  not  be  ig- 
nored, with  the  consent  of  counsel,  unless  ex- 
pressly approved  *by  the  Commissioner  of 
Patents  or  his  representatives  —  especially 
where  it  appears  that  leave  was  asked  te  file 
an  amended  preliminary  stetement  and  was 
refused.  Fowler  i;.  Boyce,  (1906)  27  App. 
Cas.  (D.  C.)  55. 

Effect  of  filing  second  application.  —  Where 
the  application  of  one  of  the  parties  to  an  in- 
terference is  only  a  division  of  an  application 
theretofore  filed,  he  is  entitled  to  the  filing 
date  of  his  first  application  for  the  purposes 
of  the  interference.  Hillard  f.  Brooks,  (1904) 
23  App.  Cas.  (D.  C.)  526. 

Reopening  interference.  —  It  is  not  error 
for  the  Commissioner  of  Patents  to  refuse  to 
reopen  an  interference  on  the  ground  of  newly 
discovered  evidence,  when  the  only  effect  of 
admitting  such  evidence  would  be  to  show 
that  some  of  the  counts  were  first  invented  by 
one  not  a  party  to  the  interference.  Dunbar 
r.  Schellenger,  (1907)  29  App.  Cas.  (D.  C.) 
129. 

Bnrden  of  proof.  —  The  burden  is  on  the 
junior  party  to  an  interference  to  overcome 
the  earlier  filing  date  of  his  adversary.  Cher- 
ney  v.  Clause,  (1905)  25  App.  Cas.  (D.  C.) 
15;  Fowler  t?.  Dyson,  (1906)  27  App.  Cas. 
(D.  C.)  52;  Lowrie  v.  Taylor,  (1906)  27  App. 
Cas.  (D.  C.)  522;  Sobey  v.  Holsclaw,  (1906) 

28  App.  Cas.   (D.  C.)   65;  Gibbons  v.  Peller, 

(1907)  28  App.  Cas.   (D.  C.)   530;  Munster 
v.Ashworth,  (1907)  29  App.  Cas.  (D.  C.)   84. 

A  junior  applicant  in  interference  proceed- 
ings must,  in  order  to  overcome  a  decision 
against  him,  prove  prior  conception  coupled 
with  diligence,  or  prior  conception  and  prior 
reduction  to  practice.  Ball  v.  Flora,  (1905) 
26  App.  Cas.  (D.  C.)  394. 

In  an  interference  case  between  an  appli- 
cant and  a  patentee,  where  the  applicant 
proves  that  he  made  patterns  embodying  cer- 
tain counts  of  the  issue  before  any  date  proved 
by  the  patentee,  and  the  patentee  asserts  they 
were  made  from  disclosures  by  him,  but  this 
is  denied  by  the  applicant,  the  burden  is  on 
the  patent^  to  prove  the  disclosure,  and  if 
he  fails  to  sustain  it  the  applicant  will  be  en- 
titled to  an  award  of  priority  of  invention  on 
those  eounte.  Chemey  v,  Clauss,  (1905)  25 
App.  Cas.  (D.  C.)   15. 

Preponderance  of  evidence  required.  —  The 
burden  is  on  the  junior  applicant  in  interfer- 
enee  to  establish  his  right  to  a  patent  by  a 
preponderance  of  the  evidence.  Smith  v, 
Phelps,  (1910)  35  App.  Cas.  (D.  C.)  358. 

Uncorroborated  evidence  of  inyentor.  —  The 
practically  uncorroborated  evidence  of  the  in- 


ventor himself  cannot  be  accepted  on  an  inter- 
ference proceeding  as  proof  of  conception. 
French  v,  Halcomb,  (1905)  26  App.  Cas.  (D. 
C.)  307. 

Proof  of  priority  beyond  reasonable  doubt. 
—  An  applicant  in  interference  must  prove 
priority  beyond  a  reasonable  doubt.  Rolfe  r. 
tfoffman,  (1905)  26  App.  Cas.  (D.  C.)  336: 
Anderson  t*.  Wells,  (1906)  27  App.  Cas.  (D. 
C.)  115;  Orcutt  v.  McDonald,  (1906)  27  App. 
Cas.  (D.  C.)  228;  Bourn  t?.  Hill,  (1906)  27 
App.  Cas.  (D.  C.)  291;  Shuman  t\  Bealt, 
(1906)  27  App.  Cas.  (D.  C.)  324,  329;  An- 
drews V,  Xilson,  (1906)  27  App.  Cas.  (D.  C.) 
451. 

Effect  of  disclaimer  as  to  third  persona.— 
The  fact  that,  after  interference  proceedings 
had  been  declared  between  two  applica^ons 
for  patents  for  the  same  device,  one  of  the 
applicants  entered  a  disclaimer  in  favor  of 
the  other,  while  not  conclusive  as  to  a  third 
person,  who  may  still  show  that  such  dis- 
claiming party  was  the  real  inventor,  it  is 
strong  evidence  to  the  contrary,  although, 
when  the  withdrawal  is  the  result  of  a  com- 
promise in  which  the  withdrawing  party  is 
given  large  privileges,  it  is  not  so  significant 
as  if  the  withdrawal  was  purely  voluntary. 
Eck  V.  Kutz,  (1904)  132  Fed.  758. 

Inadvertent  grant  of  patent.  —  A  patent 
granted  to  a  party  to  a  subsequently  declared 
interference,  when  granted  inadvertently  and 
on  an  application  filed  subsequently  to  that 
of  the  other  party,  will  not,  in  the  interfer- 
ence proceeding,  avail  the  party  to  whom  it  is 
granted.  Watson  r.  Thomas,  (1904)  23  App. 
Cas.  (D.  C.)  65;  Shaffer  c.  Dolan,  (1904)  23 
App.  Cas.  (D.  C.)  79;  Furman  v.  Dean, 
(1904)  24  App.  Cas.  (D.  C.)  277. 

Effect  of  decision  as  to  issues  in  infringe- 
ment suit.  —  On  the  question  of  fact  whether 
one  who  conceived  an  invention  and  made 
drawings  and  a  disclosure  to  others  of  the 
same  was  reasonably  diligent  in  adapting  and 
perfecting  the  same,  the  decision  of  the  Pat- 
ent Office  tribunals  and  the  Supreme  Court 
of  the  District  of  Columbia  in  interference 
proceedings  to  which  he  was  a  party  is  en- 
titled to  great  weight,  if  not  absolutely  con- 
trolling, in  subsequent  litigation  between  the 
same  parties.  Automatic  Weighing  Mach. 
Co.  V.  Pneumatic  Scale  Corp.,  (C.  C.  A.  1909) 
166  Fed.  288,  reversing  (1908)   158  Fed.  415. 

Language  of  claims  not  controlling.  —  An 
interference  in  fact,  like  the  question  of  the 
validity  of  two  patents  issued  to  the  same 
party,  depends  chiefiy  upon  the  subject-mat- 
ter disclosed,  and  not  merely  upon  the  lan- 
guage of  the  respective  claims.  Blackford  v. 
Wilder,  (1907)  28  App.  Cas.  (D.  C.)  535. 

Identity  of  description  as  evidence  of  in- 
terference.—  While  the  same  language  may 
be  applied  to  two  structures  that  are  not  the 
same,  the  employment  of  such  identical  lan- 
guage in  two  claims  does  not  neotesarily 
prove  that  there  is  an  interference  in  fact. 
Podlesak  v.  Mclnnemey,  (1906)  26  App.  Caa. 
(D.  C.)  399. 

,  lialicionsly  procuring  interference  proceed- 
ings.—  The  action  of  a  defendant  in  causing 
interference  proceedings  to  be  instituted  and 
prosecuted  in  the  patent  office,  thereby  delay- 
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ing  the  issuance  of  a  patent  to  complainant, 
although  malicious  and  for  the  purpose  of 
obtaining  the  benefit  and  use  of  the  invention 


in  the  meantime,  does  not  give  a  right  of 
action  at  law  for  damages.  Avery  v.  J.  I. 
Case  Plow  Works,  (1908)  163  Fed.  842. 


Vol.  V,  p.  501,  sec.  4906. 

Subpoena  duces   tecum  not   authorised.— /n  re  Outcault,  (190Q)  140  Fed.  228. 


Vol.  V,  p.  501,  sec.  4909. 

Remand  with  leave  to  appeal.  —  Where,  on 
appeal  to  the  Commissioner  of  Patents  from 
a  decision  of  the  examiners-in-chief  rejecting 
an  application  for  a  patent,  a  new  and  addi- 
tional claim  is  suggested,  aemhle,  that  the 
proper  procedure  is  for  the  applicant  to  re- 
quest that  his  application  be  remanded  to  the 
examiner  with  leave  to  amend  by  inserting 
aueh  claim  aa  an  additional  one,  or  as  a  sub- 
stitute for  others.  In  re  Garrett,  (1906)  27 
App.  Cas.  (D.  G.)  19.. 

jCz  parte  cases. — ^The  provision  giving  every 
applicant  for  a  patent  the  ri^ht  to  haVe  his 
elaim  twice  rejected  by  the  primary  examiner 
applies  only  to  ew  parte  cases,  where  the  re- 
jection following  the  first  consideration  has 
not  afforded  the  applicant  opportunity  for 
hearing  and  argument.  It  does  not  confer  on 
an  applicant  whose  right  to  make  a  claim  has 
been  denied  in  an  inter  partes  proceeding  the 
privilege  of  contesting  that  question  ex  parte, 
after  the  adverse  inter  partes  decision  has 
been  rendered.  U.  S.  v.  Moore,  (1908)  30 
App.  Cas.  (D.  C.)   464. 

Division  required  by  examiner.  —  Where 
the  primary  examiner  requires  a  division,  un- 
der rule  41  of  the  Patent  Office,  of  the  process 
claims  and  the  apparatus  claims  in  an 
application  for  a  patent,  refusing  to  act  on 
the  merits  of  the  application  until  the  di- 

Vol.  V,  p.  502,  sec.  4910. 

Motion  to  transmit  to  primary  examiner. 
—  After  an  appeal  from  the  decision  of  the 
examiners-in-chief,  a  motion  to  transmit  an 
interference  to  the  primary  examiner  will 
only  be  entertained  by  the  Commissioner  of 
Patents  when  it  appears  that  a  clear  and  un- 
mistakable error  has  been  committed  in  the 
prior  decision.  Parkes  v,  Lewis,  (1906)  28 
App.  Cas.  (D.  C.)  1. 

jfature  of  commissioner's  functions. — The 

Vol.  V,  p.  502,  sec.  9. 

Constitutionality. -^  The  Commissioner  of 
Patents,  in  passing  on  applications  and  de- 
ciding controversies  between  rival  applicants 
for  patent  for  the  same  invention,  exercises  a 
power  that  is  essentially  judicfal;  and  for 
that  reason  Congress  has  the  power  to  provide 
for  a  review  of  his  decisions  by  appeal  to  the 
courts.  Moore  v.  U.  S.,  (1909)  33  App.  Cas. 
(D.  C.)  597. 

The  Jurisdiction  of  this  court  to  entertain 
appeals  in  patent  cases  from  the  Commis- 
sioner of  Patents  is  limited  to  two  classes  of 
decisions,  namely,  a  final  rejection  of  an  ap- 


vision  is  made,  an  appeal  from  his  action 
to  the  examiners-in-chief  does  not  lie;  but 
his  action  may  be  reviewed  on  a  petition  to 
the  commissioner  under  rule  46.  U.  S.  v. 
Allen,  (1903)  22  App.  Cas.  (D.  C.)  66. 

Rejection  of  claim. —  A  ruling  by  an  ex- 
aminer that  an  applicant  for  a  design  patent 
cannot  have  a  certain  claim,  but  must  offer  a 
claim  suggested  by  the  examiner,  is  in  effect 
a  rejection  of  the  claim,  and  if  repeated  en- 
titles the  applicant  to  an  appeal  to  the  ex- 
aminers-in-chief. In  re  Mygatt,  (1905)  26 
App.  Cas.  (D.  C.)  366. 

Rules  of  Patent  Oflice  relating  to  appeals. 
—  An  appeal  from  a  decision  of  the  primary 
examiner  on  a  motion  to  dissolve  an  inter- 
ference, holding  that  the  party  had  the  right 
to  make  the  interfering  claims,  may  be  pro- 
hibited by  the  rules  of  the  Patent  Office  with- 
out infringing  the  right  of  appeal  in  inter- 
ferences given  by  this  section  and  sectioud 
482,  483,  4904,  of  the  Revised  Statutes,  since 
the  appeal  therein  provided  for  must  be 
deemed  limited  to  final  decisions  on  the  ques- 
tion of  priority  of  invention,  which,  under 
these  statutes,  is  the  sole  question  for  deter- 
mination in  interference  cases.  U.  S.  v,  Allen, 
(1906)  203  U.  S.  476,  27  S.  Ct.  141,  51  U.  8. 
(L.  ed.)  281,  126  Off.  Gaz.  2365,  affirming 
(1905)  26  App.  Cas.  (D.  C.)  8. 


Commissioner  of  Patents,  in  all  matters  in- 
volving the  validity  and  patentability  of 
claims  and  priority  of  invention,  exercises 
only  an  appellate  jurisdiction ;  but  in  matters 
of  practice  and  procedure,  not  involving  the 
merits  and  final  rejection  of  claims,  he  acts 
in  his  supervisory  capacity  as  head  of  the 
Patent  Office,  and  his  action  is  final,  and  not 
reviewable  on  appeal.  U.  S.  v,  Alten^  (1908) 
22  App.  Cas.  (D.  C.)  56. 


plication  for  a  patent,  and  a  final  award  of 
priority  to  one  of  the  parties  in  an  inter- 
ference case.  Cosper  v.  Gold,  (1909)  34  App. 
Cas.  (D.  C.)  194,  198. 

Refusal  of  examiners-in-chief  to  entertain 
appeaL  —  Although  it  is  the  better  practice 
usually,  in  cases  where  the  examiners-in-chief 
have  erred  in  refusing  to  entertain  an  appeal, 
to  require  the  Commissioner  of  Patents  to 
direct  them  to  entertain  the  appeal,  yet  in 
cases  of  general  public  interest,  and  where  the 
case,  if  sent  back,  would  undoubtedly  come  up 
again,  this  court  will  itself  entertain  an  ap- 
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pea]  from  a  decision  of  tb€  oommiBsioner  up- 
Qolding  the  action  of  the  examinera-in-cbief. 
In  re  Myatt,  (1905)  26  App.  Caa.  (D.  C.) 
366. 

Discretionary  matters.  —  Rules  of  practice 
in  interference  cases  are  necessary  and  should 
not  be  disregarded;  and  this  court  does  not 
sit  to  review  the  rulings  of  the  Commissioner 
of  Patents  in  discretionary  matters,  or  de- 
cisions of  the  examiner  of  interferences,  not 
lawfully    appealed    from.      Jones    v.    Starr, 

(1905)  26  App.  Cas.  (D.  C.)  64. 

The  Commissioner  of  Patents  being  vested 
with  a  discretion  in  determining  whether  or 
not  to  require  a  division  of  claims  for  a  process 
and  an  apparatus,  the  Court  of  Appeals  will 
not  Interfere  when  such  discretion  has  been 
exercised  except  in  cases  of  clear  abuse.  In  re 
Frasch,  (1906)  27  App.  Cas.  (D.  C.)  25. 

Whether  leave  shall  be  given  to  amend  a 
preliminary  statement  is  a  matter  that  rests 
in  the  discretion  of  the  Commissioner  of  Pat- 
ents, and  is  not  reviewable  in  the  Court  of 
Appeals,  save  possibly  in  a  case  of  palpable 
abuse   of   that  discretion.     Neth   v.   Ohmer, 

(1906)  27  App.  Cas.  (D.  C.)  319. 

The  exercise  of  the  discretion  of  the  Com- 
missioner of  Patents  in  granting  or  refusing 
a  motion  by  one  of  the  parties  to  an  inter- 
ference for  leave  to  take  the  testimony  of  ex- 
perts is  not  reviewable  on  appeal,  especially 
where  it  appears  that  the  party  making  the 
motion  has  not  been  prejudiced,  in  view  of 
the  fact  that  everything  which  he  desired  to 
prove  has  been  admitted  by  his  adversary. 
Weintraub  v.  Hewitt,  (1910)  34  App.  Cas. 
(D.  C  )  487. 

Retaking  t^timony.  —  The  granting  or  re- 
fusal, by  the  Ommissioner  of  Patents,  of  a 
motion  by  one  of  the  parties  to  an  interference 
for  leave  to  retake  testimony  which  had  been 
suppressed  for  irregularities  in  taking  it,  is 
within  the  discretion  of  the  commissioner, 
and  is  not  such  a  decision  as  this  court  may 
review  on  appeal.  As  an  interlocutory  pro- 
ceeding this  court  would  not  review  it,  and  it 
is  not  one  which  should  be  reviewed  as  neces- 
sary or  proper  in  connection  with  the  final 
decision  of  priority.  Jones  r.  Starr,  (1905) 
26  App.  Cas.  (D.  C.)  64. 

Sufficiency  of  affidavits  filed  in  Patent 
Office*  —  The  Court  of  Appeals  will  not  con- 
sider affidavits  filed  therein  or  in  the  Patent 
Office  relating  to  changes  that  may  have  oc- 
curred in  the  drawings,  models,  experimental 
machines,  and  like  exhibits,  as  such  matters 
must  be  wholly  settled  in  the  Patent  Offic.?. 
Greenwood  v.  Dover,  (1904)  23  App.  Cas.  (D. 
C.)  251. 

Amendment  of  preliminary  statemsnt. — 
Whether  an  amendment  to  a  preliminary 
statement  in  an  interference  proceeding  shall 
be  allowed  is  discretionary  with  the  Commis* 
sioner  of  Patents,  and  nothing  less  than  an 
abuse  of  that  discretion,  causing  a  palpable 
miscarriage  of  justice,  will  warrnnt  a  review 
and  a  reversal  of  his  action.  Hammond  t?. 
Basch,  (1906)  24  App.  Cas.  (D.  C.)  460. 

Questions  not  raised  before  commissioner. 
—  Where,  on  appeal  to  the  Commissioner  of 
Patents  from  a  decision  of  the  examiners-in- 
ehief  rejecting  an  application  for  a  patent,  a 


new  and  additional  claim  is  suggested  by  the 
applicant,  but  not  acted  on  by  the  conunis- 
siooer,  the  Court  of  Appeals  on  an  appeal 
from  his  decision  is  not  at  liberty  to  pass  on 
such  claim.  In  re  Garrett,  (1906)  27  App. 
Cas.  (D.  C.)  19. 

Where  the  tribunals  of  the  Patent  Office, 
without  objection  on  the  part  of  an  applicant 
and  apparently  with  his  consent,  treat  claims 
substituted  by  him  for  his  original  claims  as 
having  been  presented  by  way  of  amendment, 
in  order  to  put  the  claims  in  better  form  for 
appeal,  he  will  be  considered  as  having  waived 
an  objection,  for  the  first  time  made  in  this 
court,  that  the  substituted  claims  were  not 
substantially  the  same  as  the  original  ones, 
and  therefore  should  have  been  rerorred  back 
to  the  primary  examiner  for  reconsideration. 
In  re  Heinz,  (1900)  34  App.  Cas.  (D.  C.) 
187. 

Comments  on  inutility  of  descripthre  lan- 
guage.—  Comment  by  the  Commissioner  of 
Patents,  in  his  opinion  .on  the  rejection  of  an 
application  for  a  design  patent,  on  the  in- 
utility of  the  descriptive  language  contained 
in  the  applicant's  specifications,  cannot  prop- 
erly be  made  the  ground  of  assignment  of  er- 
ror by  the  applicant  on  an  appeal  to  the 
Court  of  Appeals  from  a  decision  rejecting 
his  application.  In  re  Freeman,  (1904)  23 
App.  Cas.  (D.  C.)  226. 

Remanding  cause  for  determination  of 
questions  reserved.  —  A  mere  suggestion  by  a 
party  in  interference  to  the  effect  that  new 
references  brought  forward  before  the  com- 
missioner for  the  first  time  will  show  want  of 
patentable  novelty  in  the  subject-matter  of 
the  controversy  is  not  the  equivalent  of  a 
reservation  of  the  question  of  patentability  by 
the  commissioner,  and  a  motion  to  remand 
the  cause  for  the  determination  of  the  ques- 
tion cannot  be  allowed.  Luger  t7.  Browning, 
(1903)   21  App.  Cas.  (D.  C.)  201. 

Reissne  of  patent  omitting  interfering 
claims.  —  Wliere  pending  an  interference  be- 
tween an  application  and  a  patent,  the  pat- 
entee applies  for  a  reisstue  of  his  patent,  omit- 
ting from  his  application  the  claims  involved 
in  the  interference,  and  the  reissue  is  allowed, 
the  surrender  of  the  original  patent  takes 
effect  on  the  reissue,  and  a  subsequent  award 
of  priority  by  the  examiner  of  interferences 
being  void,  on  an  appeal  by  the  patentee  from 
the  decision  of  the  commissioner  awarding 
priority  to  the  applicant  the  appeal  will  be 
dismissed,  as  any  judgment  of  priority  of  in- 
vention awarded  would  be  equally  void,  and 
the  case  will  be  remanded  to  the  Patent  Office, 
to  be  dealt  with  as  law  and  justice  may  re- 
quire. Lattig  t*.  Dean,  (1905)  25  App.  Cas. 
(D.  C.)  591. 

Decisions  appealable.  —  The  decision  of  the 
commissioner  on  appeal  from  a  determination 
of  the  examiners  m  an  interference  case  re- 
quiring a  division  of  the  process  claims  and 
apparatus  claims  on  an  application  for  a  pat- 
ent, and  refusing  to  act  on  the  merits  of  the 
application  until  the  division  should  be  made, 
does  not  involve  the  merits  and  final  rejection 
of  tbe  claims  and  therefore  is  not  reviewable 
by  the  Court  of  Appeals.  U,  S.  v,  Allen, 
(1903)  22  App.  Caa.  (D.  C.)  56. 
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Review  of  discretion.  —  The  exercise  by  the 
Commissioner  of  Patents  of  his  discretion  in 
refusing  to  reopen  an  interference  case  for  the 
introduction  of  newly  discovered  evidence  may 
be  the  subject  of  review  and  correction  on  ap- 
peal, when  undoubtedly  abused  and  produc- 
tive of  palpable  injustice,  especially  when  the 
question  has  been  raised  and  decided  by  the 
commissioner  along  with  the  general  ques- 
tion of  priority.  Dunbar  r.  Schellenger, 
(1007)  29  App.  Cas.  (D.  C.)   129. 

Decision  not  niYolviiig  neriU.  —  Under  this 
statute  a  decision  of  the  commissioner  on  ap- 
peal from  the  refusal  to  act  on  the  merits  of 
an  application  until  the  applicant  makes  a 
division  of  his  process  claims  from  his  ap- 
paratus claims,  as  it  does  not  involve  the 
merits  and  final  rejection  of  the  claims,  is 
final,  and  not  reviewable  by  the  Court  of  Ap- 
peals. U.  S.  V.  Allen,  (1903)  22  App.  Cas. 
(D.  C.)  S6. 

Assignments  of  errors.  —  An  assignment  of 
error  by  the  appellant  in  an  interference  pro- 
ceeding that  there  was  irregularity  in  the 
declaration  of  the  interference,  consisting  of 
the  failure  of  the  primary  examiner  to  make 
formal  allowance  of  the  claims  of  the  parties 
before  declaring  the  interference,  is  without 
merit.  Luger  r.  Browning,  (1903)  21  App. 
Cas.   (D.  C.)   201. 

Sufficiency  of  description  in  design  case. 

—  The  question  whether  a  description  in  a 
design  case  is  a  proper  one  is  not  reviewable 
in  the  Court  of  Appeals,  except  in  an  extraor- 
dinary case.  In  re  M^gatt,  (1905)  26  App. 
Cas.  (D.  O  366. 

InterlocvAsry  orders.  —  in  an  interference 
case,  the  Court  of  Appeals  cannot  review  the 
rulings  of  the  Patent  Office  on  interlocutory 
matters  that  occurred  in  the  Patent  Office 
during  the  pendency  of  the  case,  such  as  mo- 
tions for  rehearing,  motions  to  vacate  orders 
and  remand  the  cause,  which  have  no  refer* 
enoe  to  the  merits  of  the  controversy,  unless, 
perhaps,  in  extreme  cases  it  should  be  neces- 
sary for  the  maintenance  of  the  jurisdiction 
of  this  court.  Ritter  v.  Krakau,  (1904)  24 
App.  Cas.   (D.  C.)   27  L 

An  order  dissolving  an  interference  on  the 
ground  that  one  of  the  parties  has  no  right  to 
make  the  claims  of  the  issue,  being  inter- 
locutory, cannot  be  appealed  from  to  this 
court,  independently  of  a  final  decision  put- 
ting an  end  to  the  litigation  through  an 
award  of  priority  to  the  other  party;  but, 
when  a  final  award  has  been  made,  the  inter- 
locutory order  may  be  reviewed  on  an  appeal 
from  the  final  order,  but  not  otherwise.  Cos- 
per  V.  Gold,  (1909)  34  App.  Gas.  (D.  C.) 
194,  198. 

Dissolving  inteif erenoe.  —  A  motion  to  dis* 
solve  an  interference  in  the  Patent  Office  be- 
fore the  final  hearing  of  the  question  of  prior- 
itv,  and  before  the  case  is  ready  for  such 
hearing,  is  an  interlocutory  proceeding,  and 
is  not  Appealable  to  the  Court?  of  Appeals  un^ 
less  made  so  by  statute  or  sale  of  courts 
Allen  V.  U.  S.,  (1905)  26  App.  Cas.  (D.  C.)  ». 

Conclusiveness  of  decision  of  Patent  Officsi 

—  An  appellant  in  an  interference  case,  who 
is  the  junior  applicant,  with  the  burden  of 
proof  therefore  upon  him,  and  who  also  has 


the  unanimous  concurrence  of  all  the  tri- 
bunals of  the  Patent  Office  against  him,  must 
make  out  a  very  clear  case  in  this  court. 
Luger  t?.  Browning,  (1903)  21  App.  Cas.  (D. 
C.)  201;  Cobb  v.  Goebel,  (1904)  23  App.  Cas. 
(D.  C.)  75;  Orcuti  v.  McDonald,  (1906)  27 
App.  Cas.  (D.  C.)  228;  Lecroix  v,  Tybetg, 
(1909)  33  App.  Cas.  (D.  0.)  586. 

Where  a  party  to  an  interference  case  is  ad- 
mittedly not  entitled  to  an  award  of  priority 
of  invention,  for  the  reason  that  in  his  pte- 
lirainary  statement  he  fails  to  allege  conoep- 
tioB  prior  to  the  filing  date  of  his  adversary, 
he  will  not  be  heard,  on  an  appeal  from  an 
adverse  decision  of  the  commissioner,  to  ques- 
tion the  patentability  of  the  inyention  of  the 
issue.  Potter  v,  Melntosh,  (1906)  28  Ap|i. 
Cas.  (D.  C.)  510. 

The  patentability  of  the  issne  in  Sn  inter- 
ference proceeding  is  not  a  jurisdictional  fact 
without  which  there  can  be  no  determination 
of  priority  of  invention;  and  in  such  a  pro^ 
ceeding  thiw  court  wffT  not  review  the  actfon 
of  the  Patent  Office  in  deciding  that  the  issue 
is  a  patentable  one,  but  wiff  confine  its  con- 
sideration to  the  question  of  priority  alone. 
Johnson  r.  Mueser,  (1907)  29  App.  Cas.  (D. 
C.)  61. 

Identity  of  invention.  —  A  proceeding  to 
dissolve  an  interference  for  want  of  identity 
of  invention  of  the  devices  of  the  parties  is 
collateral  to  the  interference  itself,  and  does 
not,  as  a  g^ei^al  rulfe,-  enteK  Into  the  consid- 
eration of  the  question  of  priority  of  inven- 
tixMS  when  the  intepferenoe*  is  brought  to  the 
Court  of  Appeals.  Luger  f;.  BSrowning,  ( 1903) 
21  App.  Cas.  (D.  C.)  201;  LectK>ix  t?.  Ty^e^^g* 
(1909)  33  App.  Cas.  (D.  €.)'  586. 

In  extreme  cases,  where  palpable  error  has 
been<  committed,  »  dboisioU'  of  the  Patent  Office 
holding  identity  of  invention  between  the  de- 
vices of  the  parties  to  an  interference  may  be 
reversed.  But  the  courts  although-  of  opinion 
that  error  has  been  committed,  may  refuse  to 
hold  that  there  is  no  interference  in  fact,  and 
may  send  the  case  back  to  the  Patent  Office 
fot  further  consideration.  K>dlesak  v.  Mcln- 
nerney,  (1906)  26  App.  Casi  (D.  G.)  ^99. 

Except  in  extreme-  eases  this  cburt  will  not 
go  behind  the  declaration  of  interference  in 
order  to  determine  the  question'  of  identity 
of  invention ;  and>  such  a  case'  is  not  presented 
where  it  appears  tha<j  tlie  assignee  and  em- 
ployer of  the  junior  and  unsut^eessfnl  party, 
after  the  latter  saw  his  rivai^s  application 
and  drawings,  filed  the  junior  party's  applica- 
tSon,  with  specificatSnns  reading  Very  much 
like  those  of  the  senior  party.  Bechman  v, 
Southgate,  (1906)  28  App.  Cas:  (D.  C.)  405. 

Opera tiveness  of  device.  —  On  an  appeal 
fh)m  a  decision  of  the  Commissioner  of  Pat- 
ents in  an  infringement  case;  th«  question  of 
the  operativeness  of  the  device  cannot  be  con- 
sidered bv  this  court  as  an  incident  of  the 
main*  question  of  priority.  Dtiryea  v.  Rice, 
(1906)  28  App.  Cas;  (D.  C.)  423. 

Ancillary  questions^  —  The  decision  of  a 
primary  examiner  that  a  party  to-  an  inter- 
ference has  the  right  to  make  a'  claim  which 
is  the  same  as  a  count  of  the  issue  of  an  in- 
terference will  be  reviewed  by  the  Court  of 
Appeals  as  an  anoillary  question  to  be  eon^ 
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8ider«d  in  awarding  priority  of  invention. 
But  where  tiie  examiners-in-chief  and  the 
commissioner  have  concurred  in  this  decision, 
the  court  will  not  disturb  their  finding  unless 
manifest  error  has  been  committed.  Podlesak 
V,  Melnnerney,  (1906)  26  App.  Gas.  (D.  C.) 
300. 

The  ''reasons  of  appeal,"  in  a  patent  ap- 
peal, are  in  the  nature  of  the  ordinary  assign- 
ments of  error  in  actions  at  law  or  in  equity. 
Horine  v,  Wende,  (1907)  29  App.  Gas.  (D. 
C.)   416. 

Amendment  of  notice  of  appeaL  —  A  reason 
of  appeal  filed  in  the  Patent  Office  with  the 
notice  of  appeal  to  this  court  may  be  amended 
so  as  to  make  it  more  specific,  or  to  remedy 
some  inadvertence  in  its  preparation,  if  the 
amendment  is  made  in  due  time  and  no  injury 
is  done  the  opposing  party.  Horine  v,  Wende, 
(1907)  29  App.  Gas.  (D.  G.)  415. 

Vol.  V,  p.  506,  sec.  4912. 

Indefinite  assignment.  —  An  assignment  of 
errors  on  an  appeal  from  a  decision  of  the 
Commissioner  of  Patents,  that  the  commis- 
sioner "erred  in  many  material  respects," 
will  not  be  considered.  In  re  Frasch,  (1906) 
27  App.  Gas.  (D.  G.)  25. 

Failure  to  aasign  error.  —  Where  an  appel- 

Vol.  V,  p.  506,  sec.  4914. 

Conclusiyenees  of  Patent  Office  dedsiont 
generally.  —  Ordinarily,  in  an  interference 
case,  the  decision  of  the  Patent  Office  in  re- 
spect of  the  identity  of  the  inventions  of  the 
parties  will  be  accepted  by  this  court  as  con- 
clusive, especially  where  the  invention  is  one 
of  elaborate  and  complicated  mechanism ;  but 
in  extreme  eases,  where  palpable  error  has 
been  committed,  such  a  decision  may  be  re- 
versed, and,  under  certain  circumstances,  a 
decision  of  the  commissioner  will  be  reversed 
where  one  party  has  been  permitted  to  broaden 
his  application  for  a  specific  invention  into  a 
generic  one,  and  thereby  dominate  another 
and  dilTerent  specific  invention  contained  in 
the  later  application  of  another.  Seeberger  r. 
Dodge,  (1906)  24  Apjp.  Gas.  (D.  G.)  476. 

Ordinarily  in  a  technical  case  this  court  will 
accept  the  views  of  the  expert  tribunals  of 
the  Patent  Office,  but  if  it  is  apparent  that 
those  tribunals  are  not  in  harmony  on  con- 
trolling questions  involved,  or  if  the  court  is 
satisfied  that  an  incorrect  conclusion  has  been 
reached,  it  will  consider  the  case  afresh.  Ar- 
better  v,  Lewis,  (1910)  34  App.  Gas.  (D.  G.) 
491. 

Concurrent  decisions  of  Patent  Office  tri- 
bunals.—  The  burden  to  sustain  his  claim  is 
on  a  party  to  an  interference  who  appeals  to 
the  Gourt  of  Appeals,  where  he  is  the  junior 
applicant,  and  also  comes  here  with  the  con- 
current decisions  of  all  the  tribunals  of  the 
Patent  Office  against  him.  Harris  v.  Stem, 
(1903)  22  App.  Gas.  (D.  G.)  164;  Talbot  V. 
Monell,  (1904)  23  App.  Gas.  (D.G.)  108,  112; 
Murphy  r.  Meissner,  (1904)  24  App.  Gas. 
(D.  G,)  260;  In  re  Adams,  (1904)  24  App. 
Gas.    (D.   G.)    275;   Thibodeau  v,   Hildreth, 


Right  of  party  not  appealing.  —  Where  one 
of  three  parties  /to  an  interference  fails  to 
appeal  from  a  decision  of  the  examlners-in- 
chief  of  the  Patent  Office  adverse  to  him,  so 
that  under  rule  132  of  the  Patent  Office  his 
claims'  which  were  involved  in  the  interference 
stand  finally  rejected,  he  can  have  no  stand- 
ing in  the  Gourt  of  Appeals  on  an  appeal  by 
one  of  the  other  parties  from  the  commis- 
sioner's decision.  Fowler  r.  Boyce,  (1906)  27 
App.  Gas.  (D.  G.)  48. 

Kiilet  of  Patent  Office  binding  on  court.— 
The  Gourt  of  Appeals  on  appeal  in  the  Patent 
Office  in  interferences  is  bound  by  the  rules 
lawfully  established  for  the  taking  of  testi- 
mony in  such  cases.  Lowrie  v,  Taylor,  ( 1906) 
27  App.  Gas.  (D.  G.)  522. 

No  appeal  to  Supreme  Court.  —  Rousseau  r. 
Brown,  (1003)  21  App.  Gas.  (D.  G.)  73. 


1  ant  in  an  interference  case,  in  his  assignment 
of  errors,  does  not  challenge  the  decision  of 
the  Gommissioner  of  Patenis  on  the  question 
of  priority  of  invention,  he  will,  to  that  ex- 
tent, be  presumed  to  have  acquiesced  in  the 
decision  against  him.  Becliman  r.  Southgate, 
(1906)  28  App.  Gas.  (D.  G.)  405. 


(1905)  25 App. Gas.  (D.G.)  320,323;  Ball  v. 
Flora,  (1905)  26  App.  Gas.  (D.  G.)  394; 
Gleveland  r.  Wilkin,  (1906)  27  App.  Gas.  (D. 
G.)  311;  Tumbull  I7.  Gurtis,  (1906)  27  App. 
Gas.  (D.  G.)  567;  In  re  Duncan,  (1906)  28 
App.  Gas.  (D.  G.)  457;  Wickers  v,  McKee, 
(1907)  29  App.  Gas.  (D.  G.)  4,21.  28;  In  re 
Blackmore,  (1909)  33  App.  Gas.  (D.  C.)  434; 
Daggett  V,  Kaufmann,  (1909)  33  App.  Gas. 
(D.  G.)  450;  Woodbridge  f.  Winship,  (1909) 
33  App.  Gas.  (D.  G.)  490;  Gold  t;.  Gold, 
(1909)  34  App.  Gas.  (D.  G.)  229;  In  re  Gold, 
(1909)  34  App.  Gas.  (D.  G.)  239. 
.  Decision  of  question  of  fact.  —  The  GoTU-t 
of  Appeals  will  not  overrule  the  concurrent 
findings  of  the  three  Patent  Office  tribunals, 
that  certain  evidence  of  one  of  the  parties  to 
an  interference  proves  a  disclosure.  Fowler  9. 
McBerty,  (1906)  27 App. Gas.  (D.G.)  41,  46; 
O'Gonnell  v.  Schmidt,  (1906)  27  App.  Gas. 
(D.  G.)  77;  Orcutt  v,  McDonald,  (1006)  27 
App.  Gas.  (D.  G.)  228;  Bourn  t?.  Hill,  (1906) 
27  App.  Gas.  (D.  G.)  291. 

Affirmance  on  motion.  —  A  case  must  be  a 
very  clear  one  to  justify  an  appellate  court 
in  affirming  a  decision  of  the  Gommissioner  of 
Patents  on  motion  and  in  advance  of  the  hear- 
ing on  the  printed  record.  Jones  r.  Starr, 
(1905)  26  App.  Gas.  (D.  G.)  64. 

Remand  to  Fatent  Office  for  proof.  —  A  mo- 
tion in  the  Gourt  of  Appeals  by  the  appellant 
in  a  patent  interference  case  to  remand  th(! 
case  to  the  Gommissioner  of  Patents  in  order 
that  it  might  be  reopened  in  the  Patent  Office 
for  the  introduction  of  newly  discovered  evi- 
dence, and  also  for  the  allowance  of  the  filing 
of  an  amended  preliminary  statement  by  the 
appellant,  denied;  the  Gommissioner  of  Pat- 
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entB  having  denied  a  similar  motion.  Rich- 
ards V,  Meissner,  (1904)  24  App.  Cas.  (D.  C.) 
305. 

Evidence  not  offered  before  commiuioner. 
—  Where,  in  an  interference  case,  exhibits  are 
offered  in  evidence  on  which  to  predicate  a 
reduction  to  practice,  and  they  are  lacking  in 
one  or  more  elements  of  the  issue,  the  neces- 
sary elements  in  them  cannot  be  supplied  by 
this  court  unless  warrant  for  such  finding 
is  found  in  the  record.  Robinson  v,  Seelinger, 
(1905)  25  Ap^.  Cas.  (D.  C.)  237. 

Failure  to  mclude  testimony  in  record. — 
Where  the  record,  on  appeal  in  an  interfer- 
ence case,  does  not  contain  the  testimony,  but 
only  the  assignments  of  error  and  the  de- 
cisions of  the  Patent  Office  tribunals,  it  will 
be  assumed  that  the  decision  of  the  commis- 
sioner was  correct,  and  it  will  be  affirmed. 


Goldberg  t;.  Halle,  (1909)  34  App.  Cas.  (D. 
C.)  183. 

Dismissal  of  appeal.  —  An  appeal  from  the 
decision  of  the  Commissioner  of  Patents  will 
not  be  dismissed  because  the  appellant  has 
availed  himself  of  all  the  time  allowed  by  the 
rules  for  taking  and  perfecting  his  appeal, 
although  by  so  doing  he  necessarily  prevents 
the  hearing  of  the  appeal  until  after  the  sum- 
mer recess  of  the  court.  Jones  17.  Starr, 
(1905)  26  App.  Cas.   (D.  C.)  64. 

Where  the  appellant  does  not  appear  when 
the  case  is  called  for  argument  and  no  brief 
has  been  filed  in  his  behalf,  a  motion  by  the 
appellee  to  open  the  cause  and  affirm  the  de- 
cision of  the  Commissioner  of  Patents  in  an 
interference  proceeding  must  be  granted  in 
accordance  with  rule  8,  sec.  9.  Peckham  v. 
Price,  (1906)  26  App.  Cas.  (D.  C.)  656. 


Vol.  V,  p.  507,  sec.  4915. 

Effect  of  other  Acts. — This  section,  so  far 
as  it  relates  to  the  remedy  in  equity  in  inter- 
ference cases,  was  not  repealed  by  Act  Feb.  9, 
1893,  ch.  74,  sec.  9, 27  Stat.  L.  436,  5  Fed.  Stat. 
Annot.  502,  the  only  effect  of  such  Act  being 
to  require  the  applicant  to  exhaust  his  remedy 
in  the  direct  proceedings  by  an  appeal  from 
the  decision  of  the  commissioner  before  being 
entitled  to  proceed  in  equity.  McKnight  v. 
Metal  Volatilization  Co.,  (1904)  128  Fed.  51; 
Dover  v.  Greenwood,  (1906)   143  Fed.  136. 

The  broad  scope  of  this  section  was  in  no 
way  limited  or  qualified  by  the  Act  of  1893, 
providing  for  appeals  from  the  decision  of  the 
Commissioner  of  Patents  to  the  Supreme 
Court  of  the  District  of  Columbia.  Prindle 
V,  Brown,  (C.  C.  A.  1907)  155  Fed.  531,  re- 
versing  (1905)    136  Fed.  616. 

Necessity  of  appeal  in  interference  case  be- 
fore filing  bilL  —  An  applicant  for  a  patent, 
who  failed  to  appeal  from  the  adverse  de- 
cision of  the  commissioner  to  the  Court  of 
Appeals,  as  provided  by  the  Act  of  1893, 
cannot  maintain  a  suit  in  equity  to  obtain  a 
patent.  Prindle  v.  Brown,  (1905)  136  Fed. 
616. 

Nature  of  proceeding.  —  A  suit  by  an  un- 
successful applicant  to  compel  the  issuance  of 
a  patent  to  him  under  this  section  is  not  an 
appeal  from  the  proceedings  in  the  Patent 
Oifnoe  or  the  decision  of  the  Court  of  Appeals 
of  the  District  of  Columbia,  but  is  one  of 
original  equity  jurisdiction.  Appert  f. 
Brownsville  Plate  Glass  Ck).,  (1904)  144  Fed. 
115. 

A  suit  brought  under  this  section  to  obtain 
the  issuance  of  a  patent  is  not  revisory,  but 
an  original  suit  in  equity ;  and  testimony 
taken  in  interference  proceedings  before  the 
Patent  Office,  although  between  the  same 
parties,  is  incompetent  and  inadmissible,  un- 
less a  foundation  is  laid  for  its  introduction 
as  secondary  evidence.  Dover  v.  Greenwood, 
(1907)  164  Fed.  854. 

A  suit  to  obtain  the  issuance  of  a  patent  is 
a  plenary  suit  in  equity,  to  which  all  the 
rules  of  practice  and  evidence  in  such  suits 
apply,  and  a  party  cannot  be  deprived  of  the 
right  given  him  by  equity  rule  67  to  cross- 


examine  opposing  witnesses  by  the  introduc- 
tion of  the  proofs  taken  in  interference  pro- 
ceedings, unless  a  showing  of  necessity  is 
made  for  their  introduction  as  secondary  evi- 
dence. Dover  v.  Greenwood,  (1910.)  177  Fed. 
946. 

Refusal  of  Court  of  Appeals  to  consider  tes- 
timony suppressed  in  Patent  Office.  —  Where, 
in  an  interference  case,  the  Court  of  Appeals 
refused  to  consider  the  testimony  of  the  ap- 
pellant which  had  been  suppressed  in  the 
Patent  Office,  and  affirmed  a  decision  of  the 
commissioner  awarding  priority  to  the  ap- 
pellee on  the  record  dates  of  the  parties,  the 
appellant  still  had  a  remedy  in  this  section, 
and,  if  there  successful,  could  invoke  relief 
under  section  4918.  Jones  r.  Starr,  (1905) 
26  App.  Cas.  (D.  C.)  64. 

Formal  action  refusing  api^catign.  —  An 
applicant  for  a  patent,  against  whom  adverse 
decisions  have  been  rendered  in  interference 
proceedings  by  the  examiners  and  commis- 
sioner of  the  Patent  Office  and  by  the  Court  of 
Appeals  of  the  District  of  Columbia  on  ap- 
peal, whose  decision  governs  the  further  pro- 
ceedings in  the  case  in  the  Patent  Office,  may 
maintain  a  bill  in  equity  in 'a  Circuit  Court 
without  waiting  for  the  formal  action  of  the 
Patent  Office  refusing  his  application.  Mc- 
Knight V.  Metal  Volatilization  Co.,  (1904) 
128  Fed.  51. 

Effect  of  decisions  in  Patent  Office.— Where 
the  question  which  of  two  applicants  for  a 
patent  for  the  same  invention  was  the  true 
inventor  depends  on  questions  of  fact,  the 
court,  in  a  suit  by  the  unsuccessful  applicant 
to  compel  an  issuance  of  the  patent  to  him, 
must  be  very  clearly  satisfied  that  the  de- 
cision of  the  Patent  Office  tribunals  was  er- 
roneous before  it  will  be  justified  in  reversing 
the  same.  Gillette  v.  Sendelbach,  (1906)  140 
Fed.  768,  77  C.  C.  A.  55. 

Where  there  has  been  a  contest  as  to  prior- 
ity of  invention  between  two  applicants  for 
patents  before  the  Patent  Office  and  the  Court 
of  Appeals,  both  of  which  tribunals  have  de- 
cided in  favor  of  the  same  contestants,  and 
the  unsuccessful  party  has  instituted  a  suit 
in  equity  to  relitigate  his  right,  be  begins  his 
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eoAtrorersy  in  that  court  with  ft  prima  facie 
ease  against  him  which  he  must  overcome  by 
such  a  weight  of  evidence  as  to  carry  thor- 
ough conviction  to  the  mind  of  the  judge, 
and  his  right  to  a  preliminary  injunction  in 
such  suit  to  restrain  the  defendant  from  pay- 
ing his  final  fee  and  obtaining  a  patent  is 
seriously  questionable ;  and  in  any  event  such 
an  injunction  should  hot  be  granted  without 
a  dear  showing  that  irreparable  injury  will 
otherwise  result  to  complainant.  Richards  v, 
Meissner,  (1906)  168  Fed.  109. 

In  a  suit  under  this  section  the  decisions  of 
the  Patent  Office  and  the  Court  of  Appeals 
adjudging  priority  of  invention  to  the  defend- 
ant are  presumptively  correct  only,  and  that 
presumption  is  destroyed  by  proof  that  they 
were  based  on  false  and  perjured  evidence. 
Laas  v.  Scott,  (1908)   161  Fed.  122. 

The*  decision  of  the  Patent  Office  and  the 
Court  of  Appeals  of  the  District  of  Columbia 
in  interference  proceedings,  awarding  priority 
of  invention  to  one  of  two  applicants  for  a 
patent,  is  controlling  as  to  such  question  of 
fact  as  between  Such  parties  in  a  subsequent 
suit  brought  under  this  section,  unless  the 
contrary  is  established  by  evidence  which  car- 
ries thorough  conviction.  Richards  v,  Meiss- 
ner,  (1908)  163  Fed.  957. 

In  a  suit  under  this  section  by  an  unsuc- 
cessful applicant  for  a  patent  to  establish  hit 
right,  where  in  interference  proceedings  before 
the  Patent  Office  between  complainant  and  de- 
fendant all  of  the  examiners  who  passed  upon 
the  matter,  the  commissioner,  and  the  Court 
of  Appeals  for  the  District  of  Columbia  con- 
curred in  adjudging  priority  of  invention  to 
defendant,  who  was  awarded  a  patent,  such 
judgments  can  only  be  overcome  by  clear  and 
convincing  proof,  which  strongly  outweighs 
that  of  the  other  side  in  the  interference  pro- 
ceedings. Western  Electric  Co.  t?.  Fowler,  (C. 
C.  A.  1910)  177  Fed.  224. 

Unexplained  laches  and  delay  in  filing  bill. 
—  Allegations  in  a  bill  to  obtain  a  patent, 
filed  more  than  a  year  after  the  patent  was 
refused,  held  insufficient  to  show  that  the 
delay  was  "unavoidable,"  within  the  mean- 
ing of  R.  S.  sec.  4894,  6  Fed.  Stat.  Annot. 
488.  Westinghouse  Electric,  etc.,  Co.  v.  Ohio 
Brftss  Co.,  (1911)  186  Fed.  518. 

Delay  in  prosecuting  suit.  —  Mere  delay 
in  the  prosecution  of  a  suit  to  obtain  the  is- 
suance of  a  patent,  incident  to  the  death  of 
the  complainant  and  which  is  acquiesced  in 
bv  the  adverse  party,  will  not  operate  as  an 
abandonment  or  preclude  the  court  from  re- 
viving and  proceeding  with  the  suit  on 
application  of  complainant's  administrator. 
Schmertz  Wire-Glass  Co.  v.  Pittsburgh  Plate- 
Glass  Co.,  (1909)    168  Fed.  73. 

Citizenship  as  affecting  jurisdiction.  —  Un- 
der this  section  the  Circuit  Court  has  ex- 
clusive jurisdiction,  regardless  of  the  citizen- 


ship of  the  parties  or  the  amount  in  contro- 
versy, and  such  a  suit  may  be  brought  in  any 
district  where  valid  service  can  be  liad  on  the 
defendant.  Lewis  Blind  Stitch  Co.  v,  Arbetter 
Felling  Mach.  Co.,  (1910)   181  Fed.  974. 

Jurisdiction  where  conflicting  interests  are 
united.  —  The  fact  that  pending  a  suit  under 
this  section  between  two  applicants  for  pat- 
ents, the  interests  of  the  two  litigants  is 
united,  does  not  deprive  the  court  of  jurisdic- 
tion to  proceed  to  a  decree  adjudging  this 
right  of  the  prior  inventor  to  a  patent. 
Schmertz  Wire-Glass  Co.  r.  Pittsburgh  Plate- 
Glass  Co.,  (1909)   168  Fed.  73. 

Commissioner  as  party  in  interference  case. 
—  A  bill  filed  against  an  adverse  party  to 
obtain  the  issuance  of  a  patent,  and  which 
also  joins  the  Commissioner  of  Patents  as  a 
defendant  to  compel  the  granting  of  a  reissue, 
which  is  an  ex  parte  matter,  is  multifarious. 
Gold  r.  Gold,  (1^10)  181  Fed.  544. 

Assignee  as  complainant.  —  Where  an  appli- 
cant for  a  patent  has  made  an  absolute  assign- 
ment of  his  rights  in  the  invention,  the  right 
to  bring  a  suit  in  equity  to  obtain  issuance  of 
the  patent  is  vested  in  the  assignee.  Smith 
V,  Thompson,  (1910)  177  Fed.  721. 

Averment  of  priority  of  invention.  —  A  bill 
which  states  the  date  of  an  application  for  a 
patent  is  not  to  be  held  to  state  that  the  in- 
vention was  then  first  completed  or  reduced 
to  practice  unless  nothing  is  alleged  showing 
invention  prior  thereto,  and  a  further  allega- 
tion that  the  invention  was  made  prior  to 
such  date  covers  the  fact  of  reduction  to  prac- 
tice, and  is  sufficient  to  carry  the  date  back  of 
the  application.  Prindle  r.  Brown,  (C.  C.  A. 
1907)  166  Fed.  631,  rwcwnflf  (1906)  130  Fed. 

616. 

Power  to  annul  a  patent.  —  A  suit  under 
this  section  is  for  the  purpose  of  establishing 
complainant's  right  to  a  patent  which  has 
been  refused  by  the  Patent  Office;  and  where 
such  patent  was  granted  to  the  defendant 
after  interference  proceedings  complainant  is 
not  entitled  in  such  suit  to  introduce  evidence 
to  prove  that  the  patent  is  void  for  anticipa- 
tion, an  issue  which  was  not,  and  could  not 
have  been,  tendered  by  the  bill.  Richards  v, 
Meissner,  (1908)  162  Fed.  485,  disapproving 
(1907)  166  Fed.  136. 

Right  to  decree  on  default.  —  In  a  suit  in 
equity  to  obtain  a  patent,  application  for 
which  has  been  refused  by  the  Patent  Office 
and  the  appellate  tribunal,  the  complainant 
is  not  entitled  to  a  decree  adjudging  his  right 
to  a  patent  as  a  matter  of  course  on  default 
by  the  defendant,  but  must  establish  such 
right,  including  the  patentability  of  his 
alleged  invention  by  proofs,  and  where  the 
defendant  has  entered  an  appearance  although 
in  default  for  want  of  pleading,  he  is  entitM 
to  notice  before  final  decree  is  entered.  Davis 
V.  Garrett,  (1907)   162  Fed.  723. 


Vol.  V,  p.  511,  sec.  4916. 

It  is  not  the  object  of  this  statute  to  en- 
courage or  permit  the  insertion  of  claims  in  a 
reissue  application  which  involve  an  imprac- 
ticable mode  of  operation,  or  which  are  ob- 


viously inserted  for  the  sole  purpose  ot  ap- 
propriating claims  of  other  inventors.  Otis 
V,  Ingoldsby,  <1910)  36  App.  Cas.  (D.  C.) 
102. 
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Protection  of  meritorioua  inTentione. — 
Where  a  patented  device  has  won  a  position 
of  unchallenged  supremac^r  in  the  commercial 
world,  a  court  should  endeavor  to  sustain  the 
patent  rather  than  defeat  it.  Consolidated 
Rubber  Tire  Co.  f.  Firestone  Tire,  etc.,  Co., 
(C.  C.  A.  1907)  161  Fed.  237,  affirniing 
(1906)   147  Fed.  739. 

ConclusiYsness  and  effect  of  decision  of  Pat- 
ent Office.  —  Granting  the  reissue  of  a  patent 
raises  a  presumption  that  proper  ground 
therefor  was  shown,  and  the  courts  will  not 
review  the  decision  of  the  commissioner  un- 
loss  unsupported  bj  the  record.  Chicago  R. 
Equipment  Co.  r.  Perry  Side  Bearing  Co., 
(1909)  170  Fed.  968. 

Findings  by  the  commissioner  that  a  legal 
condition  exists  and  is  available  to  authorize 
the  granting  of  a  reissue  are  conclusive  in  so 
far  as  they  depend  upon  credibility  and 
weight  of  evidence,  but  in  so  far  as  they 
depend  upon  the  legal  interpretation  and 
effect  of  admittedly  genuine  documents  or 
other  undisputed  evidence  they  are  review- 
able in  court.  General  Electric  Co.  v.  Rich- 
mond St.,  etc.,  R.  Co.,  (C.  C.  A.  1909)  178 
Fed.  84. 

The  ruling  of  the  Patent  Office  on  an  appli- 
cation for  reissue  that  the  failure  of  the  pat- 
entee to  include  certain  features  of  his  inven- 
tion was  due  to  accident,  inadvertence,  or  mis- 
take cannot  be  reviewed  by  the  courts  on  the 
facts.  Asbestos  Shingle,  etc.,  Co.  17.  H.  W. 
Johns-Manville  Co.,  (1910)   184  Fed.  620. 

Effect  of  applicant's  oath.  — The  oath  of 
an  applicant,  filed  with  his  application  for  a 
reissue,  should  count  for  something,  and  can- 
not be  entirely  ignored,  but  must  be  traversed 
by  the  Patent  Office.  In  re  Briede,  (1906) 
27  App.  Cas.  (D.  C.)  298. 

Unreasonable  delay.  —  A  patentee  who  is 
entitled  to  a  reissue  is  required  to  exercise 
his  right  promptly  on  the  discovery  of  the 
error  which  renders  such  reissue  necessary, 
and  where  he  continues  litigation  for  years  in 
various  courts  on  his  original  patent,  after 
it  has  once  been  adjudged  invalid,  he  will  be 
deemed  to  have  elected  to  stand  on  such  pat- 
ent as  the  measure  of  his  rights,  and  cannot 
thereafter  obtain  a  valid  reissue.  Milloy 
Electric  Co.  v.  Thomson-Houston  Electric 
Co.,  (1906)   148  Fed.  843,  78  C.  C.  A.  633. 

An  application  for  a  reissue  with  broader 
claims  is  properly  rejecte'H,  when  made  six 
years  after  the  grant  of  the  patent,  the 
claims  df  which  were  not  difficult  to  be  under- 
stood, during  which  period  it  was  subject  to 
several  transfers,  and  when  the  only  excuse 
for  the  delay  is  the  uncorroborated  statement 
of  the  applicant  that  he  was  unaware  of  the 
narrow  scope  of  his  claims  until  an  infringe- 
ment case  was  decided  adversely  to  him.  In  re 
Starkey,  (1903)  21  App.  Cas.  (D.  C.)  619. 

Delay  incident  to  nonresidence.  —  The  lapse 
of  seven  months  between  the  issue  of  an  ordi- 
nary patent  and  an  application  for  a  re- 
issue does  not  constitute  undue  delay  or 
laches  on  the  part  of  the  inventor,  where  both 
he  and  his  attorney  reside  abroad  and  are  un- 
familiar with  the  English  language  and  with 
the  requirements  of  our  patent  laws.  In  re 
Briede,  (1906)  27  App.  Cas.  (D.  C.)  298. 


Discovery  of  defects.  —  Where  a  patentee, 
on  obtaining  information  of  prior  foreign 
patents  and  becoming  convinced  that  some 
claims  of  his  patent  had  inadvertently  been 
made  too  broad,  promptly  applied  for  a  re- 
issue, which  did  not  broaden  the  invention 
claimed,  and  no  rights  are  shown  to  have  in- 
tervened, the  fact  alone  that  the  application 
was  not  made  for  seven  years  after  the  grant- 
ing of  the  original  does  not  render  the  reissue 
invalid.  Sirocco  Engineering  Co.  v,  B.  F. 
Sturtevant  Co.,  (1909)   173  Fed.  378. 

A  reissue  patent  on  an  application  filed 
as  soon  as  the  patentee  discovered  that  his 
original  claims  had  inadvertently  been  made 
too  broad,  and  which  narrows  them  to  his 
actual  invention,  is  valid.  Geneva  Mfg.  Co. 
V.  National  Furniture  Co.,  (1911)  188  Fed. 
662. 

Waiting  final  result  of  litigation.  —  The 
owner  of  a  patent  which  has  been  declared 
void  by  the  decision  of  a  Circuit  Court  of 
Appeals  cannot  thereafter  continue  litigation 
thereon  for  years  in  other  circuits,  and,  if 
finally  defeated,  then  apply  for  and  obtain  a 
valid  reissue.  Thomson-Houston  Electric  Co. 
V.  Western  Electric  Co.,  (C.  C.  A.  1907)  158 
Fed.  813. 

Where  a  suit  on  a  patent  was  commenced 
within^  fifteen  months  after  its  issue,  and 
within  ten  days  after  it  was  adjudged  invalid 
by  the  Circuit  Court  of  Appeals  a  reissue  was 
applied  for  which  narrowed  the  scope  of  the 
original  patent,  and  it  appeared  that  a  de- 
cision as  to  the  validity  of  the  original  patent 
was  reasonably  necessary  to  establisn  the 
necessity  for  a  reissue,  the  application  there- 
for was  made  within  a  reasonable  time.  Con- 
roy  t*.  Penn  Electrical,  etc»,  Co.,  (1909)  173 
Fed.  299. 

Reissue  held  invalid  for  laches.  —  Thomson- 
Houston  Electric  Co.  r.  Sterling-Meaker  Co., 
(1907)  160  Fed.  589  (three  years  after  ad- 
judication of  invalidity  of  original  patent). 

Identity  of  invention  necessary.  —  A  reissue 
patent  cannot  be  issued  for  an  invention  other 
than  the  one  actually  described  in  the  original 
patent.  Morse  Chain  Co.  r.  Link  Belt  Co., 
(1910)  182  Fed.  825;  In  re  Briede,  (1906)  27 
App.  Cas.  (D.  C.)  298;  In  re  Hoev,  (1906) 
28  App.  Cas.  (D.  C.)   416. 

A  reissue  patent  must  be  for  the  same  in- 
vention as  the  original  patent,  and  cannot 
include  a  feature  which  was  withdrawn  on  tho 
original  application  to  meet  a  reouirement  of 
the  Patent  Office,  or  in  the  rejection  of  which 
by  the  Patent  Offioe  the  applicant  acquiesced. 
liVanklin  v.  Illinois  Moulding  Co.,  (1904)  128 
Fed.  48. 

The  Weston  reissued  patent.  No.  11,250 
(original  Xo.  433,637),  for  an  electrical  meas- 
uring instrument  used  for  measuring  the  dif- 
ference of  potential  between  the  terminals  of 
an  alternating  current  circuit,  while  disclos- 
ing patentable  invention  in  so  proportioning 
the  parts  of  the  apparatus  as  to  reduce  tlie 
effect  of  self-induction  to  a  negligible  quan- 
tltv,  is  invalid  as  a  reissue  because  the  de- 
scription  in  the  original  patent  fails  to  show 
such  invention,  or  that  it  was  Intended  to  be 
secured  therebv.  Weston  Electrical  Instru- 
ment Co.  V.  Stevens,  (1904)   134  Fed,  674,  67 
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C.    C.   A.    374,   reversing    (1902)    110    Fed. 
181. 

A  patentee  is  not  entitled  to  claim  in  a  re- 
isane  a  feature  of  the  device  not  claimed  in 
the  original  patent  as  a  part  of  his  invention, 
although  it  was  incidentally  shown  or  indi- 
cated in  the  drawings.  Marvel  Buckle  Co.  v. 
Alma  Mf^.  Co.,  (1010)   180  Fed.  1002. 

Authority  to  grant  reissue  patents  is  de- 
rived exclusively  from  this  statute,  and  the 
commissioner  goes  beyond  his  jurisdiction  if 
he  grants  a  reissue  for  an  invention  other 
than  the  one  disclosed  and  described  in  the 
original  patent,  which,  by  reason  of  inad- 
vertence, accident,  or  mistake,  is  inoperative 
to  secure  the  monopoly  it  shows  on  its  face 
was  intended  to  be  secured.  Money  weight 
Scale  Co.  r.  Toledo  Computing  Scale  Co.,  (C. 
C.  A.  1011)  187  Fed.  826,  affirming  (1010) 
178  Fed.  657. 

The  question  whether  two  patents  are  for 
the  same  invention  is  one  of  law,  to  be  deter- 
mined by  a  comparison  of  the  documents 
themselves,  no  extrinsic  evidence  being  neces- 
sary, and  hence  the  decision  of  a  Circuit 
Court  of  Appeals  holding  the  later  patent 
void  for  double  patenting,  although  rendered 
on  an  appeal  from  an  interlocutory  order 
granting  a  preliqiinary  injunction,  is  in  effect 
a  final  decision  for  the  purpose  of  advising 
the  owner  of  the  invalidity  of  the  patent,  and 
any  delay  thereafter  in  applying  for  a  re- 
issue for  the  purpose  of  curing  such  invalidity 
is  at  his  peril.  Thomson-Houston  Electric  Co. 
V,  Western  Electric  Co.,  (C.  C.  A.  1007)  158 
Fed.  813. 

Necenity  of  reiuued  patent.  —  The  Com- 
missioner of  Patents  is  without  jurisdiction 
to  grant  a  reissue  in  lieu  of  an  original  pat- 
ent, unaltered  save  by  the  addition  of  enlarg- 
ing claims,  and  where  the  original  described 
and  illustrated  by  its  drawings  an  operative 
machine  which  was  fully  covered  and  pro- 
tected by  its  claims.  McDowell  v.  Ideal  Con- 
crete Machinery  Co.,  (C.  C.  A.  1011)  187 
Fed.  814. 

For  statutory  defects  only.  —  To  authorize 
the  Commissioner  of  Patents  to  grant  a  re- 
issue, either  the  original  specification  must  be 
defective  or  insufficient,  or  the  original  claims 
must  embrace  more  than  the  patentee  had  a 
right  to  claim  as  new.  General  Electric  Co. 
t?.  Richmond  St,  etc.,  R.  Co.,  (C.  C.  A.  1000) 
178  Fed.  84. 

Mistaken  limitation  of  claims. —The  rem- 
edy for  a  mistaken  limitation  in  the  claims  of 
a  patent  is  by  a  reissue  and  not  by  construc- 
tion. Dey  Time-Register  Co.  r.  W.  H.  Bundy 
Recording  Co.,  (1000)   160  Fed.  807. 

Adjudication  of  invalidity  of  patent.  —  An 
adjudication  of  invalidity  of  a  patent  for 
lack  of  patentable  invention  held  not  to  en- 
title the  patentee  to  a  reissue.  Penn  Elec- 
trical, etc.,  Co.  V,  Conroy,  (C.  C.  A.  1011)  186 
Fed.  511,  revering  (1010)   181  Fed.  607. 

Enlargement  of  invention.  —  A  reissue  pat- 
ent applied  for,  not  for  the  purpose  of  nar- 
rowing the  original  patent  because  the  pat- 
entee had  claimed  too  much,  but  for  the  pur- 
poM  of  giving  a  broader  monopoly,  and  the 
claims  of  which  as  recast  have  that  effect,  is 
upauthorized  iind  void.    General  Electric  Co. 


9.  Richmond  St.,  etc.,  R.  Co.,  (C.  C.  A.  1000) 
178  Fed.  84. 

Broadened  cUima.  —  A  patentee  may  extend 
bis  claims  by  a  reissue,  when  the  invention 
remains  the  same  and  there  is  no  material 
change  in  the  drawings  and  specification. 
Universal  Caster,  etc.,  Co.  f.  M.  B.  Schenck 
Co.,  (1008)  165  Fed.  344. 

Where  the  claims  of  a  patent  are  narrower 
than  the  real  invention,  the  error  or  mistake 
cannot  be  corrected  by  inserting  the  broader 
claims  in  a  subsequent  patent  for  improve- 
ments on  the  first,  but  only  by  a  ceissue. 
Union  Typewriter  Co.  v,  L.  C.  Smith,  etc.. 
Typewriter  Co.,  (C.  C.  A.  1010)  181  Fed.  066, 
affirming  (1000)   173  Fed.  288. 

On  an  application  for  a  reiraue  of  a  patent 
on  the  ground  that,  by  mistake,  the  claim  of 
such  patent  does  not  fully  cover  the  actual 
invention,  where  it  appears  that  the  same  in- 
vention is  set  forth  in  the  specifications  and 
claims  of  the  original  patent,  that  the  appli- 
cant has  exercised  due  diligence  in  discover- 
ing his  mistake  and  returning  to  the  Patent 
Office,  that  there  are  not  intervening  rights, 
and  that  there  is  no  fraud,  a  reissue  with  a 
broader  claim  is  permissible.  In  re  Briede, 
(1006)  27  App.  Cas.  (D.  C.)  208. 

To  warrant  new  and  broader  claims  in  a 
reissue,  such  claims  must  not  be  merely  sug- 
gested or  indicated  by  the  original  specifica- 
tions, drawings,  or  models;  but  it  must  fur- 
ther appear  from  the  patent  that  they  consti- 
tute parts  6f  the  invention  which  were  in- 
tended to  be  covered  by  the  patent.  Nelson 
V,  Felsing,  (1000)  32  App.  Cas.  (D.  C.)  420. 

Patent  enlarged  to  correct  mistakes.  —  A 
patent  will  not  be  reissued,  for  the  mere  pur- 
pose of  enlarging  a  claim*,  unless  there  has 
been  a  clear  mistake,  in.idvertpntly  com- 
mitted, in  the  wording  of  the  claim.  *  If  the 
description  in  the  reissue  application  finds  no 
real  support  in  the  original  application,  a 
case  for  reissue  is  not  made.  Otis  v,  Ingolds- 
by,  (1010)  35  App.  Cas.  (D.  C.)  102. 
•  Omissions  by  mistake  of  solicitor.  —  The 
failure  of  the  solicitors  for  an  applicant  for 
a  patent  to  present  claims  which  adequately 
cover  the  invention  disclosed  by  the  specifica- 
tion' and  drawings  is  an  inadvertence  which 
may  entitle  him  to  a  reissue.  Moneyweight 
Scale  Co.  r.  Toledo  Computing  Scale  Co.,  (C. 
C.  A.  1011)  187  Fed.  826,  affirming  (1010) 
178  Fed.  657. 

Inadvertence  of  solicitor.  —  The  inadver- 
tence of  the  solicitors  of  an  applicant  for  a 
patent  is  his  inadvertence,  and.  on  the  other 
hand,  their  erroneous  judgment  in  submitting 
to  the  rejection  of  claims  is  his  erroneous 
judgment,  and  he  is  estopped  from  presenting 
any  of  such  rejected  claims  in  an  application 
for  a  reissue.  Moneyweight  Scale  Co.  t*. 
Toledo  Computing  Scale  Co.,  (C.  C.  A.  1011) 
187  Fed.  826,  affirming  (1010)  178  Fed.  SHI. 

Parts  described  and  not  claimed  in  originaL 
—  A  reissued  patent  must  be  confined  to  the 
invention  which  was  intended  to  be  secured 
by  the  original  patent.  Devices  or  parts 
which,  although  described  or  shown  in  the 
specification  or  drawings  of  the  original  pat- 
ent, were  not  a  part  of  the  invention,  as  there- 
in disclosed,  cannot  be  covered  by  a  reissue. 
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U.  S.  Whip  Co.  V.  HasBler,  (1906)  134  Fed. 
398. 

TernU  defined  by  patent.  —  Where  a  term 
is  defined  in  a  patent,  that  is  the  construc- 
tion to  be  given  it,  rather  than  tlie  definition 
found  in  the  dictionaries ;  and  held,  therefore, 
in  a  patent  for  the  interior  fire-finishing  of 
the  glass  article  which  provides  that  it  is  to 
be  subject  to  the  fire  blast  when  in  a  "  plas- 
tic "  condition,  by  this  term  according  to  the 
patent  is  meant  before  the  imperfections  im- 
parted to  the  inner  surface  of  the  mold  by 
the  plunger  have  become  permanent  by  the 
formation  of  a  glaze.  Blair  v.  Jeannette- 
McKee  Glass  Works,  (1908)   161  Fed.  355. 

Process  and  product.  —  A  patent  for  the 
product  of  a  process  is  for  the  same  invention 
as  the  process  itself,  and  a  reissue  of  a  proc- 
ess patent,  containing  a  new  claim  for  the 
product,  is  not  a  departure  from  the  original 
invention.  Asbestos  Shingle,  etc.,  Co.  r.  H. 
W.  Johns-Manville  Co.,   (1910)  184  Fed.  620. 

Reiaaue  for  machine  instead  of  product. — 
Where  an  original  patent  was  for  a  method 
and  held  invalid  because  broader  than  the 
invention,  a  reissue  covering  a  machine  by 
which  such  method,  and  only  that,  can  be 

Eracticed,  is  not  invalid  as  not  for  the  same 
ivention.  Conroy  v.  Penn  Electrical,  etc., 
Co.,  (1909)   173  Fed.  299. 

Validity  of  reissued  patents.  —  The  pre- 
sumption that  new  matter  found  in  the  speci- 
fication of  a  reissue  patent  was  omitted  from 
the  original  through  inadvertence  or  mistake, 
arising  from  the  fact  of  the  granting  of  the 
reissue,  is  prima  fade  only,  and  merely  places 
the  burden  of  proof  upon  a  defendant  contest- 
ing the  validity  of  the  reissue.  Franklin  v, 
Illinois  Moulding  Co.,  (C.  C.  A.  1006)  138 
Fed.  58,  affirming  (1004)   128  Fed.  48. 

Even  though  the  changes  in  description  in 
the  specification  of  a  reissued  patent  are  not 
material,  and  the  claims  are  identical  with 
some  of  those  of  the  original  patent,  such 
facts  do  not  impeach  their  validity.  Thom- 
son-Houston Electric  Co.  r.  Black  River  Trac- 
tion Co.,  (1905)  135  Fed.  759,  68  C.  C.  A. 
461,  reversing  (1903)   124  Fed.  495. 

Unless  the  court  can  find  that  the  invention 
of  a  reissue  is  described  as  the  invention  in 
the  original  patent,  and  that  the  patentee  in- 
tended to  secure  it  as  his  invention  in  the 


original,  the  reissue  is  not  for  the  same  in- 
vention, and  is  invalid.  Chicago  R.  Equip- 
ment Co.  f?.  Perry  Side  Bearing  Co.,  (1909) 
170  Fed.  968. 

Conttmction  and  operation  generally.  —  A 
reissued  patent  takes  the  place  of  the  sur- 
rendered patent,  and  is  a  new  grant  for  the 
unexpired  part  of  the  term  of  the  original 
patent,  which,  from  the  time  when  its  sur- 
render takes  effect,  is  extinguished  and  legally 
dead.  No  rights  can  be  predicated  on  it. 
All  pending  suits  brought  on  it  fall.  No 
judgment  of  any  nature  can  thereafter  be 
based  on  it.  Lattig  v.  Dean,  (1905)  25  App. 
Cas.  (D.  C.)  591. 

Where  the  drawings  and  descriptions  of  a 
reissue  patent  are  identical  with  those  of  the 
original,  the  validity  of  claims  of  the  orig- 
inal, which  are  repeated  and  separately  stated 
in  the  reissue,  is  not  affected  by  the  invalidity 
of  other  claims,  nor  by  the  fact  that  the  re- 
issue itself  was  unauthorized.  Rawson,  etc., 
Mfg.  Co.  t-.  C.  W.  Hunt  Co.,  (1906)  147  Fed. 
239,  77  C.  C.  A.  381,  reversing  (1905)  140 
Fed.  716. 

Where  a  patentee,  pending  a  suit  for  in- 
fringement, applies  for  a  reissue  on  the 
fproiind  that  the  specification  of  his  patent  is 
insufficient,  and  such  reissue  is  granted,  he  is 
estopped  to  claim  that  the  specification  was 
sufficient,  or  to  further  maintain  the  suit  for 
the  infringement  of  the  patent.  Coffield  v, 
Fletcher  Mfg.  Co.,  (C.  C.  A.  1909)  167  Fed. 
321. 

Persons  who  after  the  date  of  a  reissue  pat- 
ent sell  the  articles  covered  thereby  become 
infringers,  although  they  had  lawfully  sold 
them  prior  to  the  reissue  by  reason  of  an 
omission  which  was  thereby  corrected.  Cof- 
field Motor  Washer  Co.  v.  A.  D.  Howe  Co., 
(1909)   172  Fed.  668. 

Collateral  attack.  —  From  the  reissue  of  a 
patent  it  is  to  be  presumed  that  the  law  was 
complied  with,  and  the  proceedings  can  only 
be  impeached  for  fraud.  John  Kitchen,  Jr., 
Co.  V.  Levison,  (C.  C.  A.  1911)  188  Fed.  668. 

Effect  of  surrender  generally.  —  A  patentee 
cannot  claim  rights  under  a  patent  which  he 
has  surrendered  to  obtain  a  reissue.  Frank- 
lin t>.  Illinois  Moulding  Co.,  (1904)  128  Fed. 
48. 


Vol.  V,  p.  523,  sec.  4917. 

Purpose  of  disclaimer.  —  The  purpose  of  a 
disclaimer  after  issue  is  to  take  out  of  a  pat- 
ent that  which  has  been  mistakenly  or  inad- 
vertently included  in  it,  by  which  it  is  made 
too  broad.  It  must  be  of  some  distinctive  and 
separable  matters,  and  may  be  made  use  of 
to  avoid  the  effect  of  having  included  more 
devices  than  could  properly  be  the  subject  of 
one  patent,  or  to  remove  an  ambiguity.  Mat- 
ters so  disclaimed  cease  to  be  a  part  of  the 
invention,  and  the  patent  is  to  be  construed 
as  though  they  had  never  been  included  in  it. 
They  sre  not.  however,  to  be  taken  as  ad- 
mitted to  have  been  a  part  of  the  prior  art. 
Manhattan  Grcn.  Constr.  Co.  v.  Helios-Upton 
Co.,  (1906)   135  Fed.  786. 


Separable  part  of  claim.— A  disclaimer  can- 
not validate  a  claim  of  a  patent  except  as  to 
something  of  which  the  patentee  was  the  in- 
ventor, and  which  was  ''a  material  and  sub- 
stantial part  of  the  thing  patented."  A  claim 
too  broad  in  its  terms  cannot  be  rendered 
valid  by  a  disclaimer  of  all  except  a  particu- 
lar form  of  construction  which  may  or  may 
not  have  been  embraced  in  the  broad  language 
of  the  claim,  but  which,  if  so,  was  not  in  any 
way  specified  or  suggested  therein  as  distin- 
guished from  other  forms  of  construction. 
Westinghouse  Air  Brake  Co.  v.  New  York  Air 
Brake  Co.,  (1005)   139  Fed.  266. 

Patentable  feature  of  structure.  — A  pat- 
entee cannot  patent  a  structure,  and  by  a  dii^ 
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riaimer  withdraw  the  invention  which  makes 
the  structure  patentable.  Otis  Elevator  Co. 
p.  Portland  Co.,  (C.  C.  A.  190S)  127  Fed.  557, 
affirming  119  Fed.  928. 

Effect  of  failure  to  diaclaim.  —  Where,  in  a 
suit  for  infringement  of  a  patent,  one  claim 
involved  is  held  valid  and  infringed,  and  an^ 
othei  void  for  lack  of  invention,  while  under 


It  S.  eee.  973  the  complainant  cannot  recover 
^osts  unless  a  disclaimer  is  filed  as  to  the 
claim  adjudged  invalid,  such  disclaimer  will 
not  be  required  as  a  condition  precedent  to 
the  recovery  of  profits  or  damagee  for  in- 
fringement of  the  valid  claim.  Flecker  «. 
Poorman,  (1905)  147  Fed.  628. 


Vol.  V,  p.  526,  sec.  4918. 

Power  to  annul  patents  confined  to  the 
courts.  —  A  patent  duly  issued  cannot  be 
made  void  by  subsequent  action  of  the  Patent 
Ofiloe,  but  that  power  rests  with  the  courts 
alone.  The  patentee's  acquiescence  in  such 
subsequent  action,  however,  when  material, 
should  be  considered  by  the  court  in  ascer^ 
twining  what  right  he  acquired  by  the  grant. 
Mica  Insulator  Co.  t*.  Commercial  Mica  Co., 
(1907)   157  Fed.  90. 

Actual  conflict.  —  To  make  out  a  case  under 
this  section  for  adjudging  a  patent  void  for 
interference,  there  must  be  an  actual  conflict 
and  not  mere  infringement,  and  in  determin- 
ing whether  there  is  an  interference  the  court 
cannot  go  beyond  the  claims  as  to  which  it  ia 
charged  so  as  to  consider  the  patent  as  a 
whole.  Donner  r.  American  Sheet,  etc.,  Oo., 
(1906)  160  Fed.  971. 

Substantial  identity  of  patents.  —  This  sec- 
tion gives  the  court  jurisdiction  only  to  ad« 
judicate  between  patents,  the  claims  of  which 
aK  substantially  identical,  and,  where  such 


identity  is  not  shown,  it  cannot  declare  a 
later  patent  invalid  for  want  of  patentability. 
Boston  Pneumatic  Power  Co.  v.  Eureka  Pat- 
ents Co.,  (1905)    139  Fed.  29. 

Ooestion  «f  patentability  not  involTsd. — 
The  authority  given  the  court  by  this  section 
to  "  adjudge  and  declare  either  of  the  patents 
void  in  whole  or  in  part,"  covers  a  wide  range 
of  investigation  in  such  suits  covering  fraud, 
negligence,  and  hiadvertence  on  the  part  of 
the  Patent  Offiee,  and  the  court  has  power  to 
determine  the  original  question  of  patent- 
ability, and  may  declare  both  patents  invalid. 
Dittgen  v,  Racine  Paper  Goods  Co.,  (1910) 
181  Fed.  394. 

Matters  dstermiaabls  on  demurrer. — ^An  in- 
terference suit  brought  nnder  this  section,  in 
which  the  issues  depend  to  some  extent  on  the 
construction  and  scope  of  the  claims  of  the 
earlier  patent  in  view  of  the  prior  art  will  not 
be  determined  on  demurrer.  Star  Ball  Re- 
tainer Co.  V,  Klahn,  (1906>  145  Fed.  834. 


Vol.  V,  p.  531,  sec.  4898. 

I.  In  Qensbai,  1614. 

II.  Title  to  and  Co-ownkbship  (»*  Paiskts, 
1616. 

III.  AaSICUTMBNTS,    1616. 

1.  Agreements  to  Assign,  1616. 

2.  Form  and  Requisites,  1616. 
8.  Recording,  1618. 

4.  Nature  and  Effect,  1618. 

5.  Rescission,  1620. 

IV.  LICEN8S8,    1621. 

1.  Nature  and  Requisites,  1621. 

2.  Assignability,   1621. 

3.  Construction,  1621. 

4.  Operation  and  Effect,  1622. 

5.  Duration,  Expiration,  and  Renewal, 

1623. 

I.  In  Genebax.. 

Title  and  rights  of  patentees  in  generaL  — 
The  patent  statutes,  in  conferring  on  an  in- 
ventor the  exclusive  right  to  make,  use,  and 
sell  articles  embodying  his  invention,  create 
in  him  a  new  right  and  do  not  extend  or  con- 
tinue a  previously  existing  right.     Hartman 

V.  John  D.  Park,  etc.,  Co.,   (1906)   145  Fed. 
S98w 

Where  a  contract  for  the  assignment  of 
certain  patents  included  inventions  of  a  sim- 
ilar nature  which  the  patentee  might  there- 
after complete,  the  assignee  of  a  Rubsequent 
invention  not  conceived  by  the  party  at  tlie 
i0m»  sH/sh  eoatraci  was  executed,  though  with 


actual  knowledge  of  such  previous  assign - 
menta,  was  not  chargeable  with  notice  that 
the  word  "complete"  was  intended  to  be 
given  an  extraordinary  interpretation  to  in- 
clude inventions  not  then  conceived.  Davis, 
etc..  Temperature  Controlling  Co.  v.  Taglia- 
bue,  (C.  C.  A.  1908)  159  Fed.  712,  reversing 
(1906)   150  Fed.  372. 

Ownership  of  a  physical  structure  covered 
by  a  patent  does  not  necessarily  include  the 
incorporeal  right  to  use  the  same,  nor  can 
such  incorporeal  right  be  foreclosed  by  the 
operatioa  of  state  statutes.  Federal  Coastr. 
Co.  r.  Park  Imp.  Co.,  (1908)  166  Fed.  128. 

Inventor's  rights  dependent  on  patent  laws. 
—  An  invention  or  discovery  does  not,  of  it- 
self, confer  on  the  discoverer  an  exclusive 
property  right  against  all  the  world,  but  can 
only  be  acquired  under  patent  or  similar  laws. 
Pomeroy  Ink  Co.  r.  Pomeroy,  (1910)  77  N. 
J.  Eq.  293,  78  Atl.  698. 

Territorial  operatien  of  patents.  —  Where 
defendant,  owning  a  Due  cleaner  patented  in 
the  United  States  only,  took  no  steps  to  pro- 
tect its  manufacture  and  sale  in  the  dominion 
of  Canada  by  securing  letters  patent  there, 
defendant  had  no  superior  right  to  sell  such 
article  in  Canada.  Herman  v.  William  B. 
Pierce  Co.,  (1905)  106  App.  Div.  16,  03  N. 
y.  S.  413. 

The  monopoly  of  a  patent  does  not  extend 
beyond  the  jurisdiction  of  the  government 
granting    it,   and   whatever   effect   a   patent 
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granted  by  one  country  has  in  another  de- 
pends upon  the  status  given  to  it  by  the  laws 
of  the  latter.  Goodyear  Tire,  etc.,  Go.  v.  Rub- 
ber Tire  Wheel  Co.,  (1908)   164  Fed.  869. 

Situs  of  property.  —  The  owner  of  a  patent 
has  a  personal  privilege,  which,  while  assign- 
able and  protected  as  a  property  right,  has  no 
situs  separate  from  the  individual  holding  it. 
P.  H.  &  F.  M.  Roots  Co.  V.  Decker,  (1910) 
111  Minn.  468,  127  N.  W.  417. 

State  license  to  make  or  sell  patented  ar- 
ticle.—  The  state  can  require  a  patentee  or 
his  assignee  to  take  out  a  license  before  he 
can  sell  the  right  to  make  or  sell  the  patented 
article.  Burns  r.  Sparks,  (1904)  82  S.  W. 
425,  20  Ky.  L.  Rep.  688. 

Assignment  and  license  distingniahed.  —  A 
grant  of  the  exclusive  right  to  make  and  sell 
an  invention  under  a  patent,  or  a  grant  of  an 
undivided  part  of  these  exclusive  rights,  or  a 
grant  of  all  these  exclusive  rights  throughout 
a  specified  part  of  the  country,  is  an  assign- 
ment of  an  interest  in  the  patent,  and  is  more 
than  a  license.  Paulus  v.  M.  M.  Buck  Mfg. 
Co.,  (C.  C.  A.  1904)   129  Fed.  594. 

An  instrument  granting  the  sole  and  exclu- 
sive license  to  manufacture,  sell,  and  use  a 
patented  article,  but  reserving  to  the  grantor 
the  exclusive  right  to  manufacture,  sell,  and 
use  certain  specific  apparatus  only  for  certain 
purposes,  although  called  a  license,  was  in 
legal  effect  an  assignment,  with  reservation 
of  a  license  to  the  grantor.  Sirocco  Engineer- 
ing Co.  V,  Monarch  Ventilator  Co.,  (1910) 
184  Fed.  84. 

A  grant  by  a  patentee  of  the  right  to  manu- 
facture and  sell  under  his  patent,  with  a 
reservation  to  the  patentee  of  the  right  to 
use,  is  the  grant  of  a  license,  and  not  an  as- 
signment of  the  patent.  Mathy  v.  Republic 
Metalware  Co.,  (1910)  35  App.  Cas.  (D.  C.) 
151. 

Where  the  contract  allows  the  defendants 
to  use  a  patented  device,  and  binds  the  claim- 
ant to  disclose  the  formulie  and  to  hold  and 
save  them  harmleos  from  and  against  the  de- 
mands of  all  persons,  and  to  furnish  full  in- 
formation regarding  the  composition  of  com- 
pounds employed,  and  to  impart  to  the  de- 
fendants all  information  concerning  future 
discoveries  and  inventions  relating  to  the 
process,  with  the  right  to  adopt  and  use  them 
without  further  payment,  the  contract  is 
much  more  than  a  license  under  a  patent. 
Harvey  Steel  Co.  v.  U.  S.,  (1904)  39  Ct.  CI. 
297. 

A  contract  granting  a  license  to  manufac- 
ture and  sell  a  patent  device  construed,  and 
held  not  to  give  the  licensee  a  right  to  an 
assignment  of  the  title  to  part  of  the  patent 
on  the  termination  of  the  contract.  Copeland 
17.  Eaton,  (Mass.  1911)  95  N.  £.  291. 

Complainant  contracted  to  make  defendant 
"  the  owner,  within  certain  territory,"  of  cer- 
tain patent  rights,  and  agreed  to  "procure 
H.  to  transfer  '*  to  defendant  his  inventions 
and  discoveries  with  reference  to  certain  wall 
coating,  with  patents  on  all  inventions  and 
improvements  which  he  should  make  in  the 
future,  which  should  belong  exclusively  to  de- 
fendant within  the  territory.  The  contract 
Also  provided  that  defendant  should  employ 


complainant  for  five  years,  and  that  on  the 
expiration  of  such  period  the  stock  of  defend- 
ant company  should  be  increased  at  the  rate 
of  one  dollar  for  each  ten  cents  of  its  average 
annual  increased  earnings  during  the  five-year 
period,  which  increased  stock  should  be  di- 
vided equally  between  complainant  and  de- 
fendant. The  provision  for  employment,  how- 
ever, was  not  connected  with,  and  had  no  re- 
lation to,  the  provision  relating  to  defend- 
ant's rights  in  the  patents.  Held  that  such 
contract  rendered  defendant  the  absolute 
owner  of  the  patents  so  transferred,  and  did 
not  constitute  a  mere  license  to  use  the  same 
for  a  period  of  five  years.  (3hurch  v.  Anti- 
Kalsomine  Co.,  (1904)  138  Mich.  211,  101  N. 
W.  230,  11  Detroit  Leg.  N.  534. 

Where  complainant  conveyed  absolutely  his 
interest  in  the  discovery  of  formulae  for  the 
preparation  of  certain  proprietary  medicines 
for  a  term  of  fifty  years,  and  granted  the  ex- 
clusive use  of  his  name  as  a  trademark  in 
connection  with  the  preparations  for  the  same 
time,  the  transferee  was  not  a  mere  licensee, 
but  was  vested  with  complainant's  entire  es- 
tate and  interest  in  the  suoject-matter.  Barc- 
lay V.  Charles  Roome  Parmele  Co.,  (1907)  71 
Atl.  1133,  affirming  (1905)  70  N.  J.  Eq.  218, 
61  Atl.  716. 

Where  the  contract  between  a  patentee  and 
a  manufacturer,  providing  that  the  latter  was 
to  make  and  sell  the  patented  article,  recited 
that  the  parties  of  the  second  part  were  to 
manufacture  said  implements  and  sell  them, 
the  party  of  the  first  part  receiving  ten  cents 
for  each  one  sold,  the  contract  was  in  the 
nature  of  a  license,  and  not  an  assignment; 
it  being  evident  that  the  manufacturer  was 
to  make  and  sell  the  implement  and  pay  the 
patentee  a  royalty,  despite  the  fact  that  there 
was  a  provision  for  the  sale  of  the  patent  by 
either  party,  and  a  division  of  the  proceeds, 
and  on  a  failure  of  the  manufacturer  or  its 
assigns  to  perform  their  obligations  the  pat- 
entee could  treat  the  contract  as  discharged; 
the  provision  as  to  a  division  of  the  profits 
of  a  sale  of  the  patent  existing  only  during 
the  life  of  the  contract.  Wil&s  v.  Nelson, 
(1911)   154  N.  C.  590,  70  S.  E.  940. 

Sale  distinguisbed  from  conditional  con- 
tract.—  A  contract  whereby  plaintiffs  stated 
that  they  were  willing  to  give  defendants  the 
exclusive  right  to  manufacture  and  sell  cer- 
tain machines,  and  full  and  exclusive  license 
under  any  letters  patent  which  might  be 
granted  for  improvements  made  therein,  and 
agreeing  that  they  themselves  would  not  make 
or  sell  any  of  the  machines,  and  would  not 
sell  or  assign  any  letters  patent  relating 
thereto  or  grant  any  rights  thereunder,  and 
that  the  contract  should  last  for  the  full  term 
for  which  any  letters  patent  should  be 
granted,  and  that,  if  no  patent  should  be 
granted,  then  the  contract  should  last  twenty 
years  from  its  date,  was  a  sale  of  plaintiffs' 
good  will  in  the  business  of  manijrfacturing 
and  selling  machines  of  the  type  described, 
together  with  any  patent  rights  which  they 
might  procure  upon  the  machines,  and  an 
agreement  not  to  make  or  sell  the  machines 
during  the  existence  of  the  contract;  but  was 
not  an   agreement   that  plaintiffs  would  ke 
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successful  in  obtaining  patents,  or  that  de- 
fendants would  be  excused  from  complying 
therewith,  in  case  a  fundamental  patent  was 
not  obtained.  Bancroft  v.  Union  Embossing 
Co.,  (1903)  72  N.  H.  402,  67  Atl.  97. 

II.  Title  to  uxn  Co-ownership  of  Patents. 

No  established  market  value  or  license  fee. 
—  In  an  action  at  law  to  recover  damages  for 
the  infringement  of  a  patent,  where  there  is 
no  established  market  value  or  license  fee, 
general  evidence  is  admissible  to  show  the 
oxtent  of  the  plaintiff's  damages  from  the  in- 
fringement, and  he  is  entitled  to  show  the 
utility  and  advantages  of  the  invention  over 
old  devices,  as  a  basis  from  which  the  jury 
may  estimate  the  extent  of  his  loss.  McCune 
t?.  Baltimore,  etc.,  R.  Co.,  (C.  C.  A.  1907)  164 
Fed.  63. 

Rights  of  joint  owners.  —  Joint  owners  of 
a  patent  are  at  the  mercy  of  each  other. 
Copeland  r.  Eaton,  (Mass.  1911)  96  N.  £.  291. 

III.  AssiGNMSins. 
1.  Agreemewts  to  assign. 

Validity  as  against  subsequent  assignee.  — 
An  executory  agreement  by  patentees  to  trans- 
fer to  a  third  person  an  interest  in  patents 
not  identified  therein  does  not  operate  as  an 
assignment,  and  cannot  be  set  up  by  defend- 
ants to  impeach  the  title  of  an  assignee  of 
the  patent  in  a  suit  for  its  infringement,  to 
which  such  third  person  is  not  a  party.  Mc- 
Michael,  etc,  Mfg.  Co.  v.  Ruth,  (C.  C.  A. 
1904)  128  Fed.  706,  reversing  (1903)  123 
Fed.  888. 

Where  defendant  agreed  to  give  complain- 
ant one-half  interest  In  a  patent,  his  subse- 
quent wrongful  transfer  of  such  interest  to 
another,  who  had  knowledge  of  complainant's 
rights,  was  void.  McRae  v.  Smart,  (1908) 
120  Tenn.  413,  114  S.  W.  729. 

Assignment  of  future  improvements.  —  By 
contracts  between  defendant,  an  inventor,  and 
two  other  persons,  defendant  assigned  to  each 
of  such  persons  a  one- third  interest  in  inven- 
tions for  which  applications  for  patents  were 
pending,  and  agreed  to  devote  his  best  skill 
and  energy  to  the  making  of  improvements 
and  further  inventions  in  the  same  art,  and 
to  assign  a  like  interest  in  all  such  inventions. 
Subsequently  xioraplainant  corporation  was  or- 
ganized by  the  three,  to  which  the  patents 
then  issued  were  assigned,  and  defendant  also 
assigned  inventions  covered  by  certain  pend- 
ing applications  and  "  any  and  all  inventions 
of  like  nature  or  similar  thereto  which  I  have 
already  completed  or  which  may  hereafter  be 
completed  by  me."  Thereafter,  while  a  stock- 
holder in  and  an  employee  of  complainant,  he 
made  other  similar  inventions  which  he  as- 
signed to  complainant  pursuant  to  such  con- 
tracts, and  also  two  similar  inventions  for 
which  he  subsequently  obtained  patents,  which 
he  assigned  to  his  codefendant  after  leaving 
complainant's  employ.  Held  that  complain- 
ant was  entitled  to  a  decree  as  against  both 
defendants  requiring  the  assignment  to  it  of 
such  patents;  it  being  shown  that  the  second 


defendant  had  knowledge  of  the  terms  of  the 
contract  at  the  time  he  took  the  assignments. 
Davis,  etc.,  Temperature  Controlling  Co.  v. 
Tagliabue,  (1906)   148  Fed.  706. 

A  contract  by  an  inventor,  who  has  sold  in- 
ventions, to  disclose  and  assign  to  the  pur- 
chaser any  future  inventions  made  by  him  for 
improvements  thereon,  is  not  contrary  to  pub- 
lie  policy,  but  is  valid  and  enforceable,  if 
based  on  a  valuable  consideration.  Reece 
Folding  Mach.  Co.  v.  Fen  wick,  (C.  C.  A.  1905 ) 
140  Fed.  287. 

Assignment  of  all  futuie  inventions.  —  An 
agreement  by  an  employee  to  give  his  em- 
ployer, who  was  a  candy  manufacturer,  "  the 
full  benefit  and  enjoyment "  of  any  and  all  in- 
ventions which  he  might  make  pertaining  to 
the  employer's  business,  imports  an  agreement 
for  a  shop  right  or  license  to  use  such  inven- 
tions merely,  and  does  not  entitle  the  em- 
ployer to  an  assignment  of  patents  secured 
by  the  employee  therefor.  Hildreth  v.  Duff, 
(1906)   143  Fed.  139. 

An  assignment  by  an  inventor  of  certain 
piitents  and  inventions  covered  by  pending 
applications,  "  and  any  and  all  inventions  of 
like  nature  or  similar  thereto  which  I  have 
already  completed  or  which  may  hereafter  be 
completed  by  me,"  does  not  charge  a  third 
person  with  notice  that  it  was  intended  to 
cover  inventions,  which,  though  similar  in 
character,  were  not  then  in  existence  or  even 
conceived,  so  as  to  deprive  him  of  protection 
as  a  bono  fide  purchaser  of  a  patent  for  an 
invention  made  by  the  assignor  afterward, 
and  while  in  the  employ  of  such  third  party. 
Davis,  etc.,  Temperature  Controlling  Co.  r. 
Tagliabue,  (1906)   160  Fed.  372. 

Breach  of  agreement  as  defense  to  suit  for 
infringement.  —  The  owner  of  a  patent  who 
agrees  to  assign  it,  but  in  violation  of  his 
agreement  refuses  to  do  so,  cannot  recover 
from  his  intended  assignee  for  an  infringe- 
ment. Schmitt  V.  Nelson  Valve  Co.,  (C.  C.  A. 
1903)    126  Fed.  764. 

Preliminary  injunction  in  suit  for  specific 
performance.  —  In  a  suit  to  compel  the  as- 
signment of  patents  under  a  contract,  where, 
on  the  showing  made,  there  is  a  reasonable 
probability  that  complainant  may  succeed  on 
the  merits,  he  is  entitled  to  a  preliminary 
injunction  to  maintain  the  stattis  quo  until 
a  final  hearing.  Ball,  etc..  Fastener  Co.  r. 
Patent  Button  Co.,  (1906)  136  Fed.  272. 

2.  Form  and  Requisites. 

No  particular  form  of  assignment  of  letters 
patent  is  prescribed  by  statute,  and  any  writ- 
ten conveyance  duly  signed  and  sufficiently 
specific  to  identify  the  property  is  sufficient. 
American  Tobacco  Co.  v.  Ascot  Tobacco 
Works,  (1908)   166  Fed.  207. 

Effect  of  state  statutes.  —  The  regulation 
of  the  sale  of  patent  rights  made  by  Laws 
Kan.  1889,  ch.  182,  which  compels  one  selling 
a  patent  right  in  any  county  in  the  state  to 
file  with  the  clerk  of  such  countv  an  authen- 
ticated  copy  of  the  letters  patent,  together 
with  an  affidavit  of  the  genuineness  of  the 
letters  patent  and  as  to  other  matters,  and 
provides   that  any  written  obligation  given; 
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for  tlie  purchase  price  of  a  patent  right  shall 
contain  the  words  **  given  for  a  patent  right/' 
does  not  violate  Con^t.  U.  S.,  art.  1»  sec.  8, 
granting  to  Congress  the  right  to  secure  to 
inventors  the  exclusive  right  to  their  discov- 
ery, nor  R.  S.  sec.  4898,  authorizing  written 
assignments  of  patents  or  interests  therein, 
which  shall  be  void  as  against  subsequent 
purchasers  unless  recorded  in  the  Patent 
Office.  Allen  v,  Riley,  (1906)  203  U.  S.  347, 
27  S.  Ct.  96,  61  U.  S.  (L.  ed.)  216,  affirrrting 
(1006)  71  Kan.  378,  80  Pac.  962. 

The  requirement  of  a  state  statute  that  a 
negotiable  instrument  taken  on  a  sale  of 
rights  under  a  patent  shall  show  on  its  face 
for  what  it  was  given,  or  be  void,  does  not 
violate  Const.  U.  S.,  art.  1,  sec.  8,  granting 
to  Congress  the  right  to  secure  to  inventors 
the  exclusive  right  to  their  discovery,  nor 
R.  S.  sec.  4898,  authorizing  written  assign- 
ments of  patents  or  interests  tlierein,  which 
shall  be  void  as  against  subsequent  purchasers 
unless  recorded  in  the  Patent  Office.  Woods 
r.  Carl,  (1906)  203  U.  S.  368,  27  S.  a.  99,  51 
U.  S.  (K  ed.)  219,  affirming  (1906)  75  Ark. 
328,  87  S.  W.  621;  Columbia  County  Bank  r. 
Emerson,  (1908)  86  Ark.  166,  110  S.  W. 
214. 

Patents  are  creatures  of  the  federal  statute, 
and  an  assignment  is  sufficient  if  it  conforms 
to  the  requirements  of  this  section,  regardless 
of  the  state  statutes.  Welsbach  Light  Co.  v, 
Cohn,  (1910)  181  Fed.  122. 

A  lease  of  the  exclusive  right  to  sell  a  pat- 
ented article  in  a  specified  territory  and  an 
agreement  by  the  patent  owners  to  protect 
lessees  in  the  exclusive  sale  of  the  article  for 
a  specified  term  is  a  sale  of  a  patent  right 
within  the  Kansas  statute  regulating  the  sale 
of  patent  rights,  and  imposing  a  penalty  for 
failure  to  comply  therewith.  State  t\  Morev, 
(1909)  81  Kan.  149,  106  Pac.  601.  See  Tre- 
dick  r.  Walters,  (1910)  81  Kan.  828,  106 
Pac.  1067. 

The  W^isconsin  statute  declaring  that  all 
promissory  notes  given  for  any  patent,  pat- 
ent right,  or  interest  therein,  shall  have  writ- 
ten or  printed  tliereon  in  red  ink  the  words, 
"The  consideration  for  this  note  is  the  sale 
of  a  patent,  patent  right,  or  interest  therein," 
and  providing  that  any  person  who  shall  sell 
a  patent  or  patent  right  without  complying 
with  the  statute  shall  be  liable  to  a  penalty 
equal  to  the  face  of  the  note,  and  that  all 
notes  or  other  evidences  of  indebtedness  taken 
as  required  by  the  provisions  of  the  statute 
shall  be  nonnegotiable  and  subject  to  all  the 
'defenses  in  the  hands  of  an  innocent  holder 
that  would  exist  if  they  had  not  been  trans- 
ferred, is  void  because  in  conflict  with  Const. 
U.  S.,  art.  1,  sec.  8,  providing  that  Congress 
shall  have  power  to  secure  to  inventors  for  a 
limited  time  the  exclusive  right  to  their  dis- 
coveries, and  with  R.  S.  sec.  4898,  declaring 
that  every  patent  or  interest  therein  shall  be 
assignable  in  law  by  an  instrument  in  writing 
and  that  the  patentee  or  his  assigns  or  legal 
representatives  may  in  like  manner  grant  and 
convey  an  exclusive  right  under  the  patent  to 
the  whole  or  any  specified  part  of  the  United 
States.  J.  H.  Clark  Co.  r.  Rice,  (1906)  127 
Wis.  451,  106  X.  W.  231. 


Filing  patent  required  by  state  statute.— 
A  complaint,  under  the  Kansas  statute,  charg- 
ing that  accused  sold  a  patent  right  without 
complying  witli  that  statute,  is  not  indefinite 
or  uncertain  because  alleging  that  accused 
failed  to  file  "  his  "  letters  patent,  while  the 
contract  referred  to  the  patent  as  being  the 
property  of  a  corporation,  and  purported  to 
be  executed  by  it,  and  not  accused.  State  v, 
Morey,  (1909)  81  Kan.  149,  106  Pac.  601. 

Conditional  assignment.  —  A  contract  be- 
tween a  patentee  and  complainant's  assignors 
construed  in  the  light  of  the  correspondence 
between  the  parties,  and  held  not  to  operate 
as  an  assignment  of  the  legal  title  to  patents, 
because  of  conditions  therein  which  were 
precedent  to  the  becoming  absolute  of  the 
assignment,  and  which  were  neither  performed 
by  the  assignee  nor  waived,  so  that  complain- 
ant was  without  title  to  support  a  suit  for 
infringement  against  subsequent  licensees  of 
the  patentee.  Arnold  Monophase  Electric  Co. 
r.  Wagner  Electric  Mfg.  Co.,  (1906)  148  Fed. 
234. 

In  writing.  —  A  patent  monopoly  can  only 
be  transferred  in  the  manner  prescribed  by 
the  statute,  namely,  by  a  written  instrument 
signed  by  the  owner  of  the  patent  and  duly 
recorded.    Ball  t*.  Coker,  (1909)  168  Fed.  304. 

Implied  contract.  —  The  transfer  of  patent 
rights  or  rights  under  invention  may  be  based 
on  an  implied  as  well  as  on  an  express  con- 
tract. Pomeroy  Ink  Co.  v.  Pomeroy,  (1910) 
77  N.  J.  Eq.  293,  78  Atl.  698. 

Acknowledgment.  —  The  acknowledgment 
of  an  assignment  of  a  patent  relates  £>  the 
date  of  the  assignment.  Murray  Co.  v.  Con- 
tinental Gin  Co.,  (1907)  149  Fed.  989,  79  C. 
C.  A.  499. 

Sufficiency  of  language.  —  An  assignment 
by  a  sole  patentee  of  all  his  right,  title,  and 
interest  in  the  patent,  "  being  an  entire  in- 
terest therein,"  is  sufficient  to  vest  the  title 
in  the  assignees.  Cauda  v.  Michigan  Malle- 
able Iron  Co.,  (C.  C.  A.  1903)  124  Fed.  486, 
modifying  (1902)  123  Fed.  06. 

A  conveyance  by  a  corporation  of  all  of  its 
property,  including  its  ''good  will,  patents, 
trademarks,"  etc.,  is  efTe(Sive  as  an  assign- 
ment of  a  patent  then  owned  by  it,  although 
not  described  therein,  and  it  is  immaterial  as 
against  an  alleged  infringer  that  it  was  not 
eligible  for  record.  Delaware  Seamless  Tube 
Co.  17.  Shelby  Steel  Tube  Co.,  (C.  C.  A.  1908) 
160  Fed.  928,  affirming  ( 1907 )   161  Fed.  64. 

Burden  of  proving  worthleseneM.  —  In  an 
action  to  foreclose  a  mortgage  to  secure  the 
purchase  price  of  certain  patent  rights,  the 
defense  being  misrepresentations  as  to  the 
value  of  the  patented  article,  the  issuance  of 
the  patent,  and  ownership  and  possession 
thereof  by  the  seller,  were  prima  fade  evi- 
dence of  its  utility,  and  the  burden  was  upon 
the  mortgagor  to  show  its  uselessness  by  clear 
and  strong  evidence.  Waymire  v.  Shipley, 
(1908)  62  Ore.  464,  97  Pac.  807. 

Worthless  patent.  —  In  a  suit  on  a  note 
for  price  of  patent  right,  the  jury  should  find 
for  plaintiflT,  unless  the  machines  were  not 
reasonably  suited  to  the  uses  for  whieh  they 
were  made.  Nettograph  Mach.  Co.  r.  Brown, 
(1911)  28  Okla.  436,  114  Pac.  1102. 
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Breach  of  warranty.  —  A  warranty  of  plain- 
tiff to  maintain  defendant  in  the  enjoyment 
of  a  leased  patent  was  broken  by  a  judgment 
holding  that  the  patent  leased  by  plaintiff 
was  an  infringement  of  %  patent  belonging 
to  another.  American  Machinery,  etc.,  Go.  v. 
Haas,  (1911)   127  La.  811,  54  So.  38. 

Territorial  lease.  —  A  territorial  lease  and 
appointment  of  agency  giving  the  party  of 
the  second  part  six  sample  machines  and  the 
agency  for  the  sale  of  the  same  for  a  term  of 
years,  tho  company  agreeing  to  furnish  all 
machines  ordered  by  the  agent  at  a  certain 
fixed  price,  is  a  contract  for  the  sale  of  a 
patent  right  within  Gen.  Stat.  1901,-  sees. 
4356-4358.  Nyhart  v.  Kubach,  (1907)  76 
Kan.  154,  90  Pac.  796. 

3.  Recording. 

Assignment  void  unless  recorded.  —  An  un- 
recorded grant  of  all  the  exclusive  rights 
under  a  patent  is  an  assignment,  and  void  as 
against  subsequent  purchasers  without  notice. 
Paulus  V.  M.  M.  Buck  Mfg.  Co.,  (C.  C.  A. 
1904)  129  Fed.  594. 

Applicable  to  issued  patents  only.  —  A  writ- 
ten assignment  of  future  inventions  is  not 
recordable  in  the  Patent  Office,  and  such  rec- 
ord is  not  notice  to  a  subsequent  assignee. 
Eastern  Dynamite  Co.  t\  Keystone  Powder 
Mfg.  Co.,  (1908)  164  Fed.  47. 

Certified  copy  as  evidence. — A  certified  copy 
of  a  Patent  Office  record  of  a  document  pur- 
porting to  be  an  assignment  of  a  patent  is 
not  prima  facie  proof  of  the  execution  or 
genuineness  of  such  assignment,  nor  is  it 
made  competent  evidence  by  this  section. 
American  Graphophone  Co.  v.  Leeds,  etc.,  Co., 
(1905)  140  Fed.  981;  Eastern  Dynamite  Co. 
V.  Kevstone  Powder  Mfg.  Co.,  (1908)  164 
Fed.  47. 

4.  Nature  and  Effect. 

Later  invention  of  similar  device.  —  Certain 
patent  on  a  portable  horse  stall  held,  under 
the  evidence,  not  a  mere  improvement  of  a 
former  patent  obtained  by  the  same  person 
on  a  portable  stall,  but  a  distinct  and  inde- 
pendent contrivance,  so  that  no  interest  there- 
in passed  under  an  assignment  by  the  pat- 
entee of  an  interest  in  the  former  patent. 
Stitzer  v.  Withers,  (1906)  122  Ky.  181,  91  S. 
W.  277. 

Equitable  interest  of  assignor.  —  A  resolu- 
tion of  corporate  stockholders  that  the  corpo- 
ration assign  all  its  assets  to  plaintiff,  and 
autliorizing  its  officers  to  execute  all  neces- 
sary papers  for  that  purpose,  and  a  formal 
assignment  of  all  the  property,  including  "  in- 
terests in  letters  patent,  .  .  .  inventions, 
.  .  .  and  choses  in  action,"  to  plaintiff, 
passed  its  equitable  interest  in  letters  patent 
in  an  invention  useful  in  its  business,  but 
which  its  president  had  purchased  for  him- 
self. American  Circular  Loom  Co.  r.  Wilson, 
(1908)    198  Mass.  182,  84  N.  E.  133. 

Title  acquired  by  assignment.  —  A  patentee 
conveyed  it  with  other  interests  to  S.,  "  his 
assignees  and  successors  in  trust,"  and  di- 
rfi-t^'d  that  S.  and  his  successors  should  have 
and  hold  the  patent  in  trust,  without  power 


to  sell,  encumber,  or  otherwise  dispose  of  the 
patents,  etc.,  for  the  benefit  of  three  pemons^ 
S.  being  one  of  them.  S.  thereafter  assigned 
the  same  interest,  so  far  as  be  had  any  right 
to  do  so,  to  D.,  trustee.  Held  that,  by  such 
transfer,  D.  acquired  title  in  trust  for  him- 
self, and  for  the  two  other  persons,  for  whose 
benefit  S.  had  held  the  title,  so  that  D.  was 
entitled  to  conve7  a  one-third  interest  in  the 
patent,  of  which  he  was  the  absolute  owner. 
McDuffee  r.  Hestonville,  etc..  Pass.  R.  Co., 
(1908)  158  Fed.  827,  modifying  (1907)  154 
Fed.  201. 

Nature  of  assignee's  title.  —  Where  a  pat- 
entee, alleging  infringement,  is  shown  not  to 
have  been  a  pioneer  in  the  art,  but  merely  an 
improver,  he  is  entitled  to  such  recognition 
as  his  contribution  to  the  art  warrants,  and 
his  asEignees  to  protection  to  the  same  ex- 
tent, subject,  however,  to  such  limitations,  if 
any,  as  cither  permitted  to  be  imposed  on  the 
grant,  as  disclosed  by  the  file  wrapper  and 
contents  of  the  application  on  which  the  pat- 
ent issued.  Computing  Scale  Co.  i;.  Auto- 
matic Scale  Co.,  (1906)  26  App.  Cas.  (D.  C.) 
238,  afi^irmed  (1907)  204  U.  S.  609,  27  S.  Ct. 
307,  51  U.  S.  (L.  ed.)  645. 

Use  of  assignor's  name.^Mere  assignments 
of  patents  for  the  manufacture  of  shoes  hav- 
ing cushioned  insoles  did  not  carry  the  right 
to  the  assignee  to  use  the  patentee's  name  in 
connection  with  shoes  manufactured  under 
such  assignments.  Dr.  A.  Reed  Cushion  Shoe 
Co.  V.  Frew,  (C.  C.  A.  1908)  162  Fed.  887, 
reversing  158  Fed.  552. 

Where  defendant  corporation  became  the 
owner,  or  legally  possessed,  of  patented  Edi- 
son phonographs  and  kinetoscopes,  it  was  en- 
titled to  use  such  machines  for  public  enter- 
tainment, and  to  advertise  that  the  machines 
used  were  in  fact  Edison  machines,  both  under 
the  rule  authorizing  a  statement  of  the  truth 
in  tlie  conduct  of  a  business,  and  the  law  with 
reference  to  the  use  of  patented  articles.  Edi- 
son r.  Mills-Edisonia,  (1908)  74  N.  J.  Eq. 
521,  70  Atl.  191. 

Improvements  on  improvements.  —  The 
words  "  all  improvements  thereon,"  in  an  as- 
signment of  original  letters  patent  for  an  im- 
provement in  pulp-beating  engines  and  ''all 
improvements  thereon,"  include  all  improve- 
ments on  the  improvement  in  engines  for 
which  the  original  letters  patent  were  granted. 
Marshall  Engine  Co.  v.  New  Marshall  Engine 
Co.,  ( 1908)   199  Mass.  646,  85  N.  E.  741. 

Previous  licenses. — 'The  assignment  of  a 
patent  carries  to  the  assignee  the  right  to 
receive  royalties  under  licenses  previously 
granted  by  the  assignor,  and  the  government 
is  liable  to  the  assignee  for  such  royalties, 
notwithstanding  the  provisions  of  section  3737, 
6  Fed.  Stat.  Annot.  123.  Federal  Mfg.,  etc., 
Co.  f?.  U.  S.,  ( 1907 )  42  Ct.  CI.  479. 

Liability  of  assignee  to  licensee  of  assignor. 
—  Where  complainant  acquired  the  exclusive 
right  to  use,  exhibit,  and  sell  phonographa 
and  graphophones,  under  a  license  from  a  cor* 
poration  owning  patents  thereon,  and  such 
rights  were  wrongfully  invaded  by  a  subse- 
quent corporation,  which  succeeded  to  the 
riglits  of  the  licensor  with  knowledge  of  the 
licensee,  complainant  was  entitled  to  recover 


IGIS 


Y#L  Y,  p.  58'    MC.  4M§. 


PA  TENTS. 


Y0I.  Y,  p.  5Zly  seo.  4a0t. 


against  the  latter  in  equity  for  breach  of 
covenant.  New  York  Phonograph  Co.  i*.  Edi- 
son,  (1005)    136  Fed.  600. 

Laches  of  licensee  in  enforcing  coiitract 
against  assignee.  —  Where  complainanti  a  li- 
censee of  the  exclusive  right  to  use  and  sell 
patented  phonographs  and  graphophones  in  a 
certain  district,  brought  suit  against  defend- 
nnt,  a  corporation  which  succeeded  to  the 
rights  of  the  licensor,  for  breach  of  covenant 
in  the  license,  within  five  years  after  defend- 
ant's incorporation,  and  within  less  than 
three  years  after  the  termination  of  fruitless 
negotiations  to  settle,  and  there  was  no  evi- 
dence that  complainant  had  acquiesced  in  de* 
fendant's  intrusion  into  such  field,  complain- 
ant was  not  barred  by  laches.  New  York 
Phonograph  Co.  v.  Edison,  (1906)  136  Fed. 
600. 

Estoppel  by  acquiescence  in  violations  of 
contract.  —  A  contract  assigned  the  legal  title 
to  a  patent  for  a  gas  producer  to  a  trustee 
for  the  benefit  of  a  company,  in  consideration 
of  the  payment  by  the  assignee  of  one-third 
of  all  rovalties  received  from  licensees.    The 

If 

company  subsequently  engaged  in  the  build- 
ing of  the  producers  itself,  granting  licenses 
to  those  to  whom  they  were  sold.  The  con- 
tract contained  no  provision  respecting  such 
building  operations,  which  were  not  at  that 
time  contemplated,  but  the  patentee  was  fully 
advined  of  the  company's  action,  and  from 
time  to  time  expressed  his  approval  thereof. 
Held  that,  while  such  operations  were  outside 
of  the  contract,  he  was  estopped  by  his  ac- 
quiescence from  claiming  that  they  were  in 
violation  of  it  and  entitled  him  to  its  can- 
cellation, or  from  claiming  a  share  of  the 
profits  of  such  business.  Duff  v,  Gilliland, 
(C.  C.  A.  1905)  139  Fed.  16,  reversing  135 
Fed.  581. 

Liabilities  of  assignee  to  third  persons.— 
The  assignee  of  a  patent  does  not,  in  the  ab- 
sence of  express  contract,  assume  any  obliga- 
tion to  perform  a  contract  of  his  assignor 
with  a  licensee.  New  York  Phonograph  Co.  v. 
Davega,  (1908)  127  App.  Div.  222,  111  N.  Y. 
S.  363. 

Stipulation  to  pnt  apparatus  to  practical 
nse.  —  A  provision  in  a  contract  by  which 
complainant  agreed  to  assign  certain  patents 
relating  to  elevators  to  defendant,  that  defend- 
ant should  test  the  patented  apparatus  with 
reasonable  diligence,  **  and,  if  such  test  re- 
sults satisfactorily,  within  sur'i  further  rea- 
sonable time  as  is  convenient  U)  put  such  ap- 
paratus into  practical  use,"  bound  the  de- 
fendant absolutely,  having  accepted  the  test 
as  satisfactory,  to  put  the  apparatus  into 
some  practical  use  witlun  a  reasonable  time 
thereafter,  and  Impliedly  to  put  in  all  the 
patented  elevators  it  reasonably  could  with 
due  regard  to  its  business  interests.  Neenan 
r.  Otis  Elevator  Co.,  (1910)   180  Fed.  997. 

Suit  by  lessee  of  territorial  rights.  —  A  con- 
tract for  the  sale  of  patent  rights,  providing 
that  the  assignor  guaranteed  |>eaoeable  pos- 
session of  the  rights  to  said  patent  and  inven- 
tion in  a  certain  county,  and  all  expenses 
which  may  be  incurred  for  Miita  for  infrin<ie- 
ment  or  for  ousting  present' contractors  with- 
in said  territory,  does  not  stipulate  for  peace- 


able possession  of  the  territory  named,  but 
for  peaceable  possession  of  the  *'  rights  "  to 
said  patent)  which  means  the  rights  which  the 
assignor  had;  and  hence  the  assignee  could 
sue  for  infringement,  or  oust  other  contract- 
ors and  recover  his  expenses  therefor,  but 
could  not  recover  for  profits  made  in  the 
county  through  infringements  by  others  than 
the  assignor.  Bailey  v.  Miller,  (1910)  45 
Ind.  App.  476,  91  N.  E.  24. 

£st(^pel  of  assignor.  —  The  assignor  of  1 
patent  is  estopped  to  set  up  its  invalidity  a-i 
a  defense  to  a  suit  for  infringement  brought 
against  him  by  the  assignee.  Frank  v,  Ber- 
nard, (1905)  135  Fed.  1021,  68  C.  C.  A.  506, 
affirmimji  (1904)  131  Fed.  269;  Hurwood  Mfg. 
Co.  p.  Wood,  (1905)  138  Fed.  835;  Siemens- 
Halske  Electric  Co.  v.  Duncan  Electric  Mfg. 
Co.,  (1906)  142  Fed.  157,  73  C.  C.  A.  376; 
Wold  r.  Thayer,  (1906)  148  Fed.  227,  78  C. 
C.  A.  350,  affirming  142  Fed.  776. 

If  the  assignor  of  a  patent,  who  is  estopped 
to  deny  its  validity,  enters  into  business  with 
others,  and  all,  availing  themselves  of  his 
knowledge  of  the  patented  process  or  machine, 
enter  upon  a  manufacture  infringing  the  pat> 
ent,  all  are  bound  by  his  estoppel  when  sued 
for  infringement;  and  when  individuals  so 
estopped  form  a  corporation  to  carry  on  the 
infringing  manufacture,  the  corporation  is 
also  deemed  in  privity  of  estoppel  with  them, 
even  though  it  has  some  stockholder  who  is 
more  or  less  ignorant  of  the  history  of  the 
patent  and  of  the  transactions  whicn  led  to 
the  incorporation.  Mellor  v.  Carroll,  (1905) 
141  Fed.  992. 

In  a  suit  for  infringement  by  the  assi^ee 
of  a  patent  against  the  assignor,  where  it  is 
not  shown  that  the  assignor  made  any  repre- 
sentations other  than  those  necessarily  in- 
volved in  the  assignment,  he  is  estopped  only 
to  deny  that  the  invention  presented  a  suffi- 
cient degree  of  utility  to  justify  the  Issuance 
of  the  patent,  and  with  this  limitation  the 
court  will  apply  the  same  rule  of  construc- 
tion which  would  be  applicable  between  the 
patentee  and  a  stranger,  and,  on  the  question 
of  infringement,  the  defendant  may  show  the 
prior  state  of  the  art  to  limit  the  scope  of 
the  claims  sued  on.  Automatic  Switch  Co.  0. 
Monitor  Mfg.  Co.,  (1910)   180  Fed.  983. 

An  assignor  of  a  patent  is  not  estopped  to 
deny  its  infringement  by  a  later  invention  of 
his  own,  nor  to  invoke  the  prior  art  for  the 
purpose  of  showing  that  no  infringement  in 
fact  exists.  Leather  Grille,  etc.,  Co.  v.  Chris- 
topherson,   (C.  C.  A.  1910)   182  Fed.  817. 

A  corporation  organised  by  a  patentee,  who 
had  assigned  his  patents,  and  others  having 
full  knowledge  of  the  facts,  who  are  largely 
the  owners  of  its  stock,  is  estopped  to  deny 
the-  validity  of  the  patents,  or  to  limit  their 
claims  by  the  prior  art,  to  the  same  extent 
as  the  patentee.  Siemens-Hal  ske  Electric 
Co.  V.  Duncan  Electric  Mfg.  Co.,  (1905)  142 
Fed.  157,  73  C.  C.  A.  375;  National  Record- 
ing Safe  Co.  f.  International  Safe  Co.,  (1908) 
158  Fed.  824;  Johns-Pratt  Co.  t?.  Sachs  Co., 
(C.  C.  A.  1909)  175  Fed.  70,  reversing  in 
part  168  Fed.  311;  Automatic  Switch  Co.  v. 
Monitor  Mfg.  Co.,    (1910)    180  Fed.  983. 

While  a  corporation  organized  by  a   pat- 
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eiitee  who  has  assigned  his  patent  for  the 
purpose  of  carrying  on  business  in  violation 
of  the  rights  of  the  assignee  is  estopped 
equally  with  the  assignor  to  deny  the  va- 
lidity of  the  patent  when  sued  for  infrin^- 
ment  or  to  invoke  an  adjudication  of  in- 
validity made  in  a  suit  against  its  prede- 
cessor in  business,  no  such  estoppel  arises 
where  it  was  organized  in  good  faith  to  take 
over  and  continue  the  business  of  its  prede- 
cessor, and  without  any  reference  to  the  pat- 
ent, merely  because  the  assignor  is  one  of  its 
stockholders  and  officers.  Macey  Co.  v, 
Globe- Wernicke  Co.,  (C.  C.  A.  1010)  180  Fed. 
401. 

One  of  the  patentees  of  a  device  who  joined 
in  an  assignment  of  the  patent  is  estopped 
to  deny  the  validity  of  any  of  its  claims 
when  sued  by  the  assignee  for  its  infringe- 
ment, and  the  estoppel  extends  to  a  corpora- 
tion which  he  was  instrumental  in  forming 
and  in  which  he  is  a  stockholder.  Mathews 
Gravity  Carrier  Co.  t'.  Lister,  (1006)  154 
Fed.  400. 

Where  the  assignor  of  a  patent  organized 
a  corporation  for  the  purpose  of  making  and 
selling  an  article  which  is  an  infringement 
of  the  patent  and  an  imitation  of  the  pat- 
ented article  made  and  sold  by  his  assignee, 
of  which  corporation  he  is  manager,  and  in 
which  he  is  interested,  although  he  does  not 
appear  as  a  stockholder,  the  corporation 
equally  with  the  assignor  is  estopped  to  deny 
the  validity  of  the  patent.  Onondaga  In- 
dian Wigwam  Co.  v,  Ka-Noo-No  Indian  Mfg. 
Co.,  (1010)   182  Fed.  832. 

One  who  becomes  a  stockholder  in  a  cor- 
poration organized  for  the  purpose  of  taking 
title  to  a  patent,  and  selling  the  same,  and 
who  participates  in  such  sale  and  receives 
his  share  of  the  profits,  is  estopped  to  attack 
the  validity  of  the  patent  as  against  an  in- 
nocent purchaser  for  value.  Welsbach  Light 
Co.  V.  Cohn,   (1010)    181  Fed.  122. 

Corporation  employing  assignor.  —  A  cor- 
poration charged  with  infringement  of  a  pat- 
ent is  not  estopped  to  deny  its  validity 
merely  because  the  patentee  who  sold  and  as- 
signed it  is  a  subordinate  in  its  employment. 
Baboock,  etc.,  Co.  v,  Toledo  Boiler  Works 
Co.,  (C.  C.  A.  1000)  170  F«d.  81. 

5.  BeacisHon. 

Tender  of  patent.  —  Where  the  purchaser 
of  a  patent  right  sold  without  compliance 
with  the  state  statutes  brings  an  action  to 
rescind  the  contract  of  sale  and  to  recover 
the  consideration,  and  offers  to  return  all 
benefits  received,  and  defendant  contends 
that  the  statute  is  invalid,  plaintiff's  right 
to  the  relief  and  a  judgment  for  costs  is  not 
affected  by  the  omission  to  tender  the  patent 
right  before  action  brought.  Allen  v.  Riley, 
(1906)   71  Kan.  378,  80  Pac.  952. 

Compensation  for  depreciation.  —  Where 
one  who  had  purchased  a  patent  right,  in  re- 
liance on  false  representations  of  the  seller, 
sought,  about  a  month  later,  to  induce  liim 
to  take  back  the  patent,  but  he  refused  to  do 
80,  in  a  subsequent  suit  by  the  purchaser  for 
rescission  plaintiff  should  not  be  compelled 


to  make  any  compensation  for  depreciation 
in  the  value  of  the  patent  owing  to  lapse  of 
time.  Lederer  r.  Yule,  (1004)  67  N.  J.  Eq. 
65,  57  Atl.  300. 

Assignment  canceled  for  fraud.  —  One  of 
the  complainants  obtained  patents  for  an  in- 
vention in  this  country  and  Europe,  and  as- 
signed a  half  interest  in  the  foreign  patents 
to  the  complainant  in  the  second  suit.  They 
afterwards  became  associated  in  the  owner- 
ship of  the  foreign  patents  -  with  defendants 
and  others,  each  complainant  retaining  s 
fourth  interest.  A  fund  was  raised,  and  a 
representative  sent  to  England,  who  nego- 
tiated profitable  license  contracts.  This  fact 
was  concealed  from  the  complainants,  and 
bv  means  of  representations  to  them  that 
the  efforts  had  so  far  been  unsuccessful,  and 
demands  for  further  advances,  at  a  time 
when  large  payments  had  been  actually  re- 
ceived under  the  foreign  licenses,  they  were 
induced  to  transfer  their  property  interests 
to  defendants  for  a  small  sum.  Held  that 
such  facts  constituted  a  fraud  on  complain- 
ants, which  entitled  each  of  them  to  a  can- 
cellation of  his  assignment  and  to  recover 
his  share  of  the  profits  realized  from  the 
joint  venture,  with  interest.  Goldsmith  v, 
Koopman,  (1005)   140  Fed.  616. 

Misrepresentations  by  seller.  —  A  misrepre- 
sentation by  a  seller  of  a  patent  right  will 
not  entitle  the  purchaser  to  rettcind,  unless  it 
amounts  to  an  untrue  statement  of  some 
present  fact,  and  a  mere  promise  or  predic- 
tion is  not  sufficient.  Lederer  v.  Yule. 
(1004)  67  N.  J.  Eq.  65,  67  Atl.  300. 

Evidence  held  insufficient  to  show  fraud.  — 
In  an  action  on  a  note  given  as  part  pay- 
ment of  the  price  of  a  patent  right,  evidence 
held  insufficient  to  show  fraud  on  the  part  of 
the  vendor,  invalidating  the  sale.  Eisenberg 
V.  Lefkowitz,  (1011)  142  App.  Div.  660,  127 
N.  Y.  S.  505. 

Breach  of  conditions.  —  Under  a  contract 
for  assignment  of  patents,  which  provided 
for  the  payment  of  royalties  to  the  assignor, 
a  breach  of  the  absolute  undertaking  to  put 
the  apparatus  to  some  practical  use,  which 
would  have  been  satisfied  by  any  use,  how- 
ever small,  is  not  ground  for  rescission  of 
the  contract,  since  such  requirement  does  not 
gii  to  the  whole  consideration,  but,  to  en- 
title the  assignor  to  a  rescission  in  equity, 
he  must  show  *  that  the  iipplied  and  sub- 
stantial part  of  the  stipulation  has  been  vio- 
lated, and  that  the  assignee  has  failed  to 
exert  itself  in  good  faith  to  install  the  pat- 
ented apparatus  whenever  in  reason  it  waa 
feasible  in  view  of  its  business  and  oppor- 
tunities. Neenan  t;.  Otis  Elevator  Co.,  (1010) 
180  Fed.  007. 

Refusal  to  permit  seller  to  inspect  buyer's 
books.  —  A  provision  of  the  contract  'requir- 
ing the  company  to  keep  accounts  showing 
the  licenses  granted  which  should  be  subject 
to  the  inspection  of  the  patentee  did  not  give 
him  the  right  to  inspection  of  the  books  cov- 
ering the  construction  work,  and  a  refusal  to 
permit  such  inspection  therefore  constituted 
no  ground  for  cancellation  of  the  contract. 
Duff  r.  Gilliland.  (1905)  135  Fed.  681, 
reveraed  (C.  C.  A.)  130  Fed.  16. 
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IV.  LiGEIVBES. 

1.  Ifature  and  ReqwUites, 

Parties.  —  Owner  of  an  undivided  part  of  a 
patent  right  may,  without  the  consent  of  his 
co-owners,  grant  a  valid  license.  Paulus  v. 
M.  M.  Buck  Mfg.  Co.,  (C.  C.  A.  1904)  129 
Fed.  694. 

Reserved  right  to  use.  —  A  grant  by  a  pat- 
entee of  the  right  to  manufacture  and  sell 
under  his  patent,  with  a  reservation  to  the 
patentee  of  the  right  to  use,  does  not  de- 
prive the  patentee,  as  against  the  licensee, 
of  the  right  to  register  a  trade-mark  as  ap- 
plied to  the  pa&nted  articles.  Mathy  v. 
Republic  Metalware  Co.,  (1910)  35  App. 
Cas.  (D.  C.)    151. 

License  prior  to  patent.  —  The  facts  that  a 
license  to  use  a  patented  device  is  oral  and 
that  it  was  granted  after  the  application, 
but  before  the  issuance  of  the  patent,  do  not 
render  it  invalid.  St.  Louis  St.  Flushing 
Mach.  Co.  V,  Sanitary  St.  Flushing  Mach. 
Co.,  (C.  C.  A.  1910)   178  Fed.  923. 

Implied  license.  —  Where  a  company  is  H- 
eensed  by  one  patentee  to  make  and  sell  a 
patented  article,  and  the  president  of  the 
company,  owning  another  patent  for  a  de- 
vice used  in  and  as  a  part  of  the  same  pat- 
ented article,  sells  a  large  number  of  such 
articles  made  under  and  in  accordance  with 
such  patents,  with  the  statement  that  the 
company  is  duly  licensed,  there  is  an  actual 
license  as  to  the  one  patent  and  an  implied 
license  as  to  the  other  which  will  protect  the 
users  from  the  charge  of  infringement  of 
either.  O^Rourke  Engineering  Constr.  Co.  v. 
McMuUen,  ( 1907 )   150  Fed.  338. 

Evidence  considered  and  held  sufficient  to 
show  an  implied  license  to  use  machines  in- 
vented and  patented  by  plaintifT  while  in  de- 
fendant's employ  and  at  its  expense.  Wilson 
V,  American  Circular  Loom  Co.,'  (C.  C.  A. 
1911)   187  Fed.  840. 

License  implied  from  relation  of  parties.  — 
The  fact  that  the  patentee  of  a  furnace  was 
at  the  time  presiaent  of  a  corporation  en- 
gaged in  making  furnaces  does  not  entitle 
the  company  to  the  right  to  use  the  inven- 
tion. American  Stoker  Co.  v.  Underfeed 
Stoker  Co.,  (1910)  182  Fed.  642. 

2.  Asaignainlity, 

The  right  to  assign  in  general.  —  A  license 
to  use  a  patented  invention  that  does  not 
contain  words  importing  assignability  is  a 
grant  of  a  mere  personal  right  to  the  licen- 
see, which  does  not  pass  to  the  licensee's 
heirs  or  representatives,  and  which  cannot  be 
transferred  to  another  without  the  express 
consent  of  the  licensor.  Bowers  v.  Lake 
Superior  Contracting,  etc.,  Co.,  (1906)  149 
Fed.  983,  79  C.  C.  A.  493. 

Implied  right  to  assign.  ~  A  continuing 
assignable  quality  may  he  given  to  a  license 
to  use  a  patented  invention  originally  unas- 
signable, by  facts  and  circumstances  and  the 
conduct  of  the  parties  during  the  continu- 
ance of  the  license.  Bowers  v.  Lake  Superior 
Contracting,  etc.,  Co.,  (1906)  149  Fed.  983, 
79  C.  C.  A.  493. 


Sale  of  all  property  and  effects  by  one  cor- 
poration to  another.  —  A  corporation  whicl- 
took  from  another  corporation,  afterward  dis- 
solved, all  of  its  property,  contracts,  and 
good  will,  by  a  bill  of  sale  which  warranted 
title,  and  without  assuming  any  of  the  lia- 
bilities of  the  grantor,  was  not  the  legal  suc- 
cessor of  such  grantor  and  did  not  succeed  to 
its  rights  under  a  contract  granting  it  a 
license  under  a  patent  which  by  its  terms 
was  not  assignable  without  the  consent  of 
the  patentee.  Niagara  Fire  Extinguisher 
Co.  t?.  Hibbard,  (C.  C.  A.  1910)  179  Fed. 
844. 

3.  Construction, 

Conditions  imposed.  —  The  exclusive  li- 
censee for  the  sale  of  articles  embodying  the 
patented  invention  or  discovery  has  and  con- 
trols to  that  extent  the  monopoly  granted  by 
the  letters  patent,  and  may  attach  such  con- 
ditions as  he  sees  fit  to  safes  made  under  his 
license;  and  a  contract  binding  a  purchaser 
not  to  resell  for  less  than  certain  named 
prices,  or  to  any  other  dealer  who  does  not 
sign  a  similar  aereeroent,  and  which  makes 
a  compliance  with  such  requirements  a  con- 
dition of  the  license  to  use  or  vend  the  pat- 
ented article  implied  from  its  sale,  is  valid 
and  enforceable.  National  Phonograph  Co. 
r.  Schlegel,  (C.  C.  A.  1904)  128  Fed.  733, 
reversing  (1902)   117  Fed.  624. 

Use  of  a  patented  invention  cannot  be  had 
except  on  the  inventor's  terms,  and  the  re- 
quirement that  a  licensee  join  other  licensees 
in  a  combination  or  pool  to  control  the  prices 
and  output  of  an  innocuous  patented  arti- 
cle is  not  in  violation  of  the  Sherman  Anti- 
Trust  Act  of  July  2,  1890,  26  SUt.  L.  209, 
ch.  647,  I  1,  7  Fed.  St.  Annot.  336.  Patented 
articles,  unless  and  until  they  are  released 
by  the  owner  of  the  patent  from  the  do- 
minion of  his  monopoly,  are  not  articles  of 
trade  or  commerce  among  the  several  states 
within  the  meaning  of  such  Act,  because  they 
are  not  articles  in  which  the  people  are  en- 
titled to  freedom  of  trade.  Rubber  Tire 
Wheel  Co.  f.  Milwaukee  Rubber  Works  Co., 
(C.  C.  A.  1907)  154  Fed.  358,  reversing 
(1906)   142  Fed.  531. 

Exemption  of  licensor  from  liability  for 
infringement.  —  One  acquiring  a  right  to 
manufacture  and  sell  a  patented  article  un- 
der a  contract  stipulating  that  the  patentee 
shall  not  be  responsible  for  any  damages 
from  an  infringement  of  the  patent,  etc., 
takes  the  risk  of  infringements.  Alexander 
r.  American  Encaustic  Tiling  Co.,  (1908) 
61  Misc.  190,  113  N.  Y.  S.  261. 

License  as  grant  of  monopoly.  —  A  license 
to  manufacture  and  sell  a  patented  article, 
which  stipulates  that  it  shall  not  be  an  ex- 
clusive license,  but  that  the  patentee  may 
license  others  to  manufacture  and  sell  the 
article,  etc.,  does  not  grant  a  monopoly  so 
as  to  be  against  public  policy.  Alexander  9. 
American  Encaustic  Tiling  Co.,  (1908)  61 
Misc.  190,  113  N.  Y.  S.  261;  Alexander  r. 
Mosaic  Tile  Co.,  (1908)  113  N.  Y,  S.  265. 

Damages  for  exceeding  terms  of  license. — 
Where  a  contract  giving  defendant  the  rif^ht 
to  use  a  patented  construction  in  the  erection 
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of  fireproof  flooring  provided  that  the  de- 
fendant should  not  use  or  sell  any  construc- 
tion similar  to  that  granted  by  the  contract 
for  the  purpose  of  e%*ading  the  same,  and 
further  provided  that  defendant  sliould  in 
good  faith  construct  flooring  according  to 
such  patent,  defendant  was  liable  in  damages 
for  inducing  the  owners  of  a  building,  who 
had  contracted  with  it  to  build  the  flooring 
mentioned  in  the  contract,  to  substitute  an- 
other system,  for  no  other  reason  than  that 
of  saving  to  itself  the  royalties  which  it 
would  have  been  obliged  to  pay  under  the 
system,  and  to  make  greater  jproflts  on  the 
work.  Standard  Fireproofing  Ob.  v,  St.  Loui*? 
Expanded    Metal    Fireproofing    Co.,     (1903) 

177  Mo.  669,  76  S.  W.  1008. 
Unauthorised  use  by  licensee  as  infringe- 
ment.—  A  suit  by  the  owner  of  patents 
to  enjoin  a  license  from  using  any  of  the 
patented  devices  except  on  the  terms  im- 
posed by  the  license  contract  is  not  one  for 
the  specific  performance  of  the  contract,  but 
is  one  to  enjoin  infringement  of  the  patent? 
by  excluding  defendant  from  that  part  of 
the  patent  domain  not  granted  by  the  con- 
tract, and  is  maintainable  in  a  federal  court 
of  equity  irrespective  of  the  validity  of  the 
contract.  Indiana  Mfg.  Co.  v.  J.  I.  Case 
Threshing  Mach.  Co.,  (C.  C.  A.  1907)  154 
Fed.  365. 

Conditions  as  to  manufacture.  —  A  contract 
for  the  sale  of  territorial  rights  for  the 
manufacture  of  patent  burial  vaults  con- 
tained an  agreement  by  the  second  party  to 
manufacture  300  vaults  before  Jan.  1,  1904, 
and  to  pay  a  fixed  royalty  for  every  vault 
made,  and  to  pay  the  royalty  on  the  first 
300  in  four  equal  payments  on  dates  speci- 
fied, and  to  pay  the  royalty  on  vaults  in  ex- 
cess of  that  number  made  during  that  time 
on  Jan.  1,  1904,  and  after  such  date  to  make 
returns  on  sworn  statements  and  make  pay- 
ment semiannually.  Held  that  the  second 
party  agreed  absolutely  to  manufacture  300 
vaults  before  Jan.  1,  1904,  and  pay  the  roy 
alty  on  them.  Lyons  Burial  Vault  Co.  v. 
,Taylor,  (1908)  198  Mass.  63,  84  N.  E.  320. 

fixtent  of  license  to  make  and  sell.  — A 
license  to  "operate  under  a  patent"  does 
not  authorize  the  licensee  to  buy  up  in- 
fringing articles  made  by  others,  who  have 
been  adjudged  infringers,  and  resell  them  un- 
der its  own  name.  Victor  Talking  Mach. 
Co.   V.   American    Graphophone   Co.,    (1910) 

178  Fed.  577. 

Right  of  licensee  as  to  similar  devices  not 
covered  by  patent.  —  Where  a  contract  for 
the  manufacture  of  a  patented  automatic 
feed  attachment  for  a  cottonseed  linter  re- 
ferred explicitly  to  the  attachment  patented, 
and  provided  for  the  manufacture  and  sale 
of  such  attachments  for  the  entire  unexpired 
term  of  the  patent,  such  contract  did  not  de- 
prive the  licensee  of  the  right  to  make  and 
sell  any  machine  not  covered  by  the  patent. 
Strong  V,  Carver  Cotton  Gin  Co.,  (1907) 
197  Mass.  53,  83  N.  E.  328. 

An  agreement  made  by  the  owner  of  a 
patent  for  a  hose  clamp,  in  settlement  of  a 
suit  for  infringement,  that  he  would  not 
trouble  the  defendant  so  long  as  it  made  only 


brass  clamps,  the  complainant  being  then 
making  them  of  steel,  must  be  construed  to 
apply  only  to  clampS  covered  by  the  patent; 
and  the  making  by  the  defendant  of  steel 
clamps  of  a  different  kind,  not  within  the 
patent,  was  not  a  violation  of  the  license 
which  would  render  a  user  of  its  brass 
clamps  subject  to  a  suit  for  infringement. 
Clancy  f.  Troy  Belting,  etc.,  Co.,  (C.  C.  A. 
1907)    157  Fed.  554,  reversing  162  Fed.  188. 

An  exclusive  license  to  sell  phonographs 
granted  by  an  assignee  of  the  patentee,  with 
the  right  to  improvement  patents  granted  to 
him  within  fifteen  years,  covere'd  only  phono- 
graphs containing  patented  inventions  and 
improvements  owned  by  the  licensor.  New 
York  Phonograph  Co.  v.  National  Phono- 
graph Co.,  (1908)   163  Fed.  534. 

Covenants  against  infringement.  —  Where 
defendant  procured  a  license  to  operate  a 
machine  under  a  patent,  the  licensor  agree- 
ing to  defend  him  against  any  action  for  in- 
fringement brought  against  him  by  a  certain 
company,  and  parties  owning  other  patents, 
who  had  established  an  infringement  by  the 
first  patent  in  an  action  against  others  than 
defendant,  formed  a  company  and  took  over 
the  conflicting  patents,  the  new  company 
could  require  defendant  to  procure  a  license 
from  it  to  use  the  machine  under  the  other 
patents  which  it  controlled.  Ferry-Hallock 
Co.  f.  Zipfel,   (N.  J.  1909)   74  Atl.  299. 

Invalidity  of  patent  as  defense  to  action 
for  royalties.  —  It  is  competent  for  one  to 
agree  to  pay  a  patentee  a  royalty  for  a  li- 
cense to  manufacture  a  particular  machine, 
when  such  manufacturer  is  uncertain  whether 
it  is  covered  by  a  patent  or  not,  so  that,  in 
a  suit  for  royalties  under  such  agreement  it 
is  no  defense  that  the  patent  is  invalid  or 
that  the  machine  manufactured  is  not  cov- 
ered by  it.  Strong  r.  Carver  Cotton  Gin 
Co.,  (1907)  197  Mass.  53,  83  N,  E.  328. 

4.  Operation  and  Effect. 

Limited  license.  —  A  limited  license  under 
a  patent  conveys  only  the  rights  defined 
therein,  and  if  the  licensee  makes  any  other 
or  different  use,  either  as  to  time  or  place, 
than  that  authorised  by  the  license,  he  be* 
comes  an  infringer,  and  his  limited  license 
is  no  justification.  St.  Louis  St.  Flushing 
Mach.  Co.  V.  Sanitary  St.  Flushing  Mach. 
Co.,   (C.  C.  A.  1910)   178  Fed.  923. 

Estoppel  of  licensee.  —  Where  a  contract 
granting  a  license  to  make  and  use  a  pat- 
ented printing  press  is  for  one  press,  and  a 
second  contract  is  for  five  i^resses,  and  a 
third  for  six,  and  a  fourth  for  six,  the  con- 
tracts are  limited  to  these  eighteen  presses^ 
and  do  not  preclude  the  defendants,  if  they 
build  and  use  additional  presses,  from  con- 
testing the  validity  of  the  patent.  Federal 
Mfg.,  etc.,  Co.  V,  U.  S.,  (1907)  42  Ct.  CI.  479. 

One  acquiring  a  'license  to  manufacture 
and  sell  a  patented  article  under  a  contract 
stipulating  that,  on  the  patent  being  de- 
clared invalid  by  any  final  judgment  of  any 
court  of  competent  jurisdiction  of  last  re-- 
sort, the  agreement  shall  terminate,  and  that 
the    licensee   will    recognize    the   validity   of 
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the  patent  and  will  take  no  action  impairing 
the  interests  of  the  patentee,  etc.,  cannot,  so 
long  as  the  patent  has  not  been  declared  in- 
valid by  a  court  of  competent  jurisdiction  of 
last  resort,  collaterally  attack  its  validity 
Alexander  r.  American  Encaustic  Tiling  Co., 
(1908)  61  Misc.  190,  113  N.  Y.  S.  261. 

Estoppel  of  licensor.  —  A  grantor  of  ati  ex- 
clusive license  under  patents  and  its  suc- 
cessors are  estopped,  as  against  the  licensee, 
to  deny  the  validity  of  such  patents,  or  that 
they  expired  before  the  term  for  which  they 
were  granted  by  reason  of  the  expiration  of 
prior  foreign  patents.  New  York  Phonograph 
Co.  r.  National  Phonograph  Co.,  (lOOB)  163 
Fed.  534. 

License  under  invalid  patent  —  An  invalid 
patent  can  create  no  rights  in  favor  of  the 
patentee  against  one  who  in  no  way  recog- 
nizes its  validity  or  a  license  to  use  it,  and 
it  cannot  furnish  any  protection  to  a  licensee 
thereunder,  and  hence  there  is  a  failure  of 
consideration  for  the  license.  Koss  v,  Dowden 
Mfg.  Co.,  (1909)   147  la.  180,  123  N.  W.  182. 

Estoppel  of  mortgage  trustee.  —  Mortgage 
trustees  of  a  corporation  licensed  under  a 
patent,  who  have  taken  possession  of  the 
property  on  default,  and  through  their  agents 
have  continued  the  business  and  to  manufac- 
ture and  sell  the  patented  article,  placing  the 
patent  stamp  thereon,  are  estopped  to  deny 
the  validity  of  the  patent  when  sued  for  the 
infringement.  Regina  Music  Box  Co.  r. 
Newell,  (1904)   131  Fed.  606. 

5.  DuratUmy   Expiration,  and  ReneioaL 

Provision  for  termination  not  exclusive. — 
Where  a  contract  allowing  defendant  to  make 
and  sell  machines  containing  plaintiff's  in- 
ventions required  defendant  to  pay  royalties 
on  at  least  1,000  machines  in  each  year  during 
the  life  of  the  contract,  and  provided  that  the 
agreement  should  terminate  if  defendant 
failed  to  pay  the  minimum  royalties,  the  pro- 
vision for  the  termination  of  the  contract 
was  not  exclusive,  and  by  electing  to  termi- 
nate for  failure  to  make  the  minimum  pay- 
ment ]p]aintiff  did  not  waive  payment  accord- 
ing to  the  contract  during  its  continuance. 
Cummings  v.  Standard  Harrow  Co.,  (1908) 
124  App.  Div.  915,  108  N.  Y.' S.  U28,  afflrm- 
ing  (1907)  55  Misc.  601,  105  N.  Y.  S.  646. 

Forfeiture  of  license.  —  A  contract  giving 
a  license  to  manufacture  and  sell  patented 
saws  required  quarterly  reports  by  licensee, 
under  oath,  of  all  saws  sold  during  the  pre- 
vious quarter,  and  provided  that  the  royalty 
to  be  paid  should  be  estimated  on  the  amount 
collected,  and  that  for  a  failure  to  make  re- 
ports or  payments  as  required  the  contract 
might  be  terminated.  The  requirement  that 
the  reports  be  sworn  to  was  not  enforced  by 
the  owner  of  the  patent,  the  quarterly  pay- 
ments of  royalty  being  made  on  unverified 
reports  prepared  by  licensee  and  submitted 
to  the  owner.  During  a  quarter  licensee  had 
a  settlement  with  the  owner  through  its  presi- 
dent, and  paid  all  royalty  then  due,  and  also 
royalty  in  advance  to  the  following  quarter, 
whereupon  the  president  and  secretary  of  the 
owner,  who  beld  its  stock,  sold  the  same.    The 


purchasers  of  the  stock  during  the  same  quar- 
ter asked  licensee  to  make  a  report  on  the 
first  of  the  following  quarter,  and  licensee 
informing  them  that  the  royalty  had  been 
paid,  and  declining  to  show  his  books,  there- 
after, during  the  following  quarter,  the  pur- 
chasers notified  licensee  that  the  contract  was 
terminated  because  of  his  failure  to  comply 
therewith.  Held  that  purchasers,  under  such 
circumstances,  should  not  be  permitted  to  for- 
feit the  license.  Jones,  etc.,  Co.  r.  Crarv, 
(1908)  234  111.  26,  84  N.  E.  661. 

A  breach  of  covenant  contained  in  an  ex- 
clusive license  to  use  and  sell  patented  phono- 
graphs and  graphophones  in  a  specified  terri- 
tory' did  not  work  a  forfeiture  of  the  license 
per  nCf  no  condition  to  that  effect  being  in- 
serted in  the  license.  New  York  Phonograph 
Co.  17.  Ediaon,  (1905)  136  Fed.  600. 

Equitable  relief  against  forfeiture. —  A  pro* 
vision  in  a  license  to  manufacture  under  a 
patent,  that  in  case  of  default  in  the  pay- 
ment of  royalties  the  contract  may  be  termi- 
nated by  a  notice,  is  valid  and  effective  in  so 
far  that  the  licensor  may  forfeit  the  license 
without  resort  to  a  court  of  equity,  but  does 
not  preclude  a  court  of  equity  from  re- 
lieving against  a  forfeiture  at  the  instance 
of  the  licensee,  and,  under  general  equitable 
principles,  it  should  do  so  where  the  default 
is  merely  in  delay  in  payment  of  royalties, 
and  their  payment  with  interest  will  fully 
compensate  the  licensor.  Foster  Hose  Sup- 
porter Co.  r.  Taylor,  (C.  C.  A.  1911)  184 
Fed.  71,  affirming  (1910)   180  Fed.  994. 

Mode  of  termination  in  general  —  A  license 
under  a  patent  cannot  be  terminated  except  by 
mutual  agreement  of  the  parties  or  the  de- 
cree of  a  court.  American  Graphophone  Co. 
r.  Victor  Talking  Mach.  Co.,  (1911)  188  Fed. 
431,  affirmed  (C.  C.  A.)  188  Fed.  428. 

Where  a  contract  provides  for  an  exchange 
of  licenses  to  manufacture  under  specified  pat- 
ents severally  owned  by  the  respective  parties, 
the  consideration  being  such  mutual  agree- 
ments, one  party  cannot  elect  to  abrogate  or 
rescind  it  with  respect  to  a  single  license 
while  retaining  it  in  effect  as  to  the  others. 
American  Graphophone  Co.  v.  Victor  Talking 
Mach.  Co.,  (1911)  188  Fed.  431,  affirmed  (C. 
C.  A.)  188  Fed.  428. 

Right  to  revoke  license.  —  A  patentee  of 
certain  street  car  advertising  racks  wrote  de- 
fendants a  letter  demanding  payment  of  three 
dollars  a  car. for  alleged  infringement  in  the 
building  of  such  racks  in  certain  cars,  with  an 
offer  to  make  arrangements  at  the  same 
rate  for  cars  to  be  subsequently  built.  De- 
fendants paid  such  rate  for  cars  in  question, 
and  in  answer  to  a  letter  from  the  patentee 
they  sent  a  check  for  other  cars  at  the  rate 
of  two  dollars  per  car.  The  patentee  accepted 
the  same  in  payment  for  cars  at  the  rate  of 
three  dollars  and  stated  that  he  could  not 
make  the  rate  less  and  that  it  was  not  to  his 
interest  to  have  the  racks  built  into  the  cars. 
Shortly  thereafter  he  wrote  another  letter,  de- 
manding a  statement  of  all  cars  built  with 
such  racks  therein,  and  notified  defendants  to 
discontinue  building  such  racks  except  at  the 
rate  of  five  dollars  per  car,  to  which  letter 
defendants  did  not  reply.    Held  that  the  let- 
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ters  prior  to  the  last  did  not  amount  to  an 
irrevocable  license  for  the  life  of  the  patent, 
and  hence  defendants,  after  receiving  the  letter 
of  revocation,  was  relieved  from  further  lia- 
bility to  account  for  or  pay  royalties.  Ameri- 
can St.  Car  Advertising  Co.  t\  Jones,  (C.  C. 
A.  1006)142  Fed.  974,  reversing  (1003)  122 
Fed.  803. 

A  contract  licensing  the  use  of  a  particular 
patent  and  providing  a  royalty  cannot  be  re- 
scinded unless  it  appears  that  the  terms  of 
such  contract  have  been  violated  by  the  li- 
censee. Crary  v,  Jones,  etc.,  Co.,  (1907)  138 
III.  App.  225,  affirmed  (1008)  234  111.  26,  84 
N.  £.  651. 

CancelUtion  in  equity.  —  Where  the  deci- 
sion of  a  court  of  equity  is  necessary  to  can- 
cel a  license  to  use  patented  structures  ot 
with  respect  to  the  sale  thereof,  equity  may 
enjoin  the  manufacture  or  sale  pendente  li^e, 
or  until  the  contract  has  been  annulled  by 
judicial  decree.  Schalkenbach  v.  National 
Ventilating  Co.,  (1908)  129  App.  Div.  389, 
113  N.  Y.  S.  362. 

Rescission  for  miarepresentations  by  11- 
cenaor.  —  Where  plaintiff,  a  physician,  aiter 
having  been  afforded  ample  opportunity  to 
test  a  patented  formula  and  apparatus  to  re- 
lieve neuralgia,  headache,  and  other  super- 
ficial pain  by  means  of  a  counter  irritant, 
purchased  a  license  for  the  sale  thereof  in 
two  states,  and  thereafter  used  and  recom- 
mended the  medicine,  sold  a  number  of  the 
appliances,  and  assisted  his  licensors  in  dis- 
posing of  other  licenses,  he  was  not  entitled 
to  rescind  the  contract  in  equity  for  alleged 
fraudulent  representations  of  the  licensors 
with  reference  to  the  efficacy  and  harmless 
character  of  the  medicine,  or  because  he  was 
not  furnished  with  the  proper  formula  as 
agreed.  Landon  v.  TUcker,  (1008)  130  Mo. 
App.  704,  1(J7  S.  W.  1037. 

Kescission  for  lack  of  novelty.  —  The  ven- 
dee in  a  contract  for  the  sale  of  an  invention 
cannot  rescind  for  failure  of  consideration  be- 
cause of  the  rejection  of  patents  for  some  of 
the  claims,  without  returning  to  the  vendor 
those  parts  of  the  supposed  invention  for 
which  patents  were  allowed.  Eclipse  Bicycle 
Co.  r.  Farrow,  (1905)  199  U.  S.  581,  26  S.  Ct. 
150,  50  U.  S.  (L.  ed.)  317,  reversing  (1904) 
24  App.  Cas.  (D.  C.)  311. 

Repudiation  by  attacking  validity  of  pat- 
ent. —  The  fact  that  a  licensee  under  a  patent 
for  the  full  term  of  its  life,  under  a  contract 
whicli  he  has  fully  executed  by  payment  of  the 
agreed  consideration,  although  he  was  to  pay 
further  royalties  if  the  patent  was  sustained 


in  an  infringement  suit  brought  by  the 
licensor  against  a  third  party,  by  leave  ap- 
peared by  coimsel  in  the  appellate  court  in 
such  suit  and  filed  a  brief  in  aid  of  the  defend- 
ant, attacking  the  validity  of  the  patent,  did 
not  constitute  a  repudiation  of  the  license 
contract  which  entitles  the  licensor  to  its 
cancellation.  Comptograph  Co.  v.  Burroughs 
Adding  Mach.  Co.,  (C.  C.  A.  1910)  183  Fed. 
321,  affirming  (1910)  175  Fed.  787,  (1909) 
175  Fed.  792. 

Extension  of  teima  of  patent  —  An  exten- 
sion of  the  term  of  a  patent  does  not  inure 
to  the  transferee  of  a  lioense,  in  the  absence 
of  language  expressing  such  intention.  New 
York  Phonograph  (>>.  v,  Edison,  (1005)  130 
Fed.  600. 

Forfeiture  of  option  to  renew.  —  Plaintiff  a 
contracted  for  the  exclusive  right  to  sell  de- 
fendant's patented  flue  cleaner  in  the  Unitei 
States,  west  of  Ohio,  for  a  term  of  two  years, 
the  contract  also  providing  that,  if  plaintiffs 
should  have  fully  performed  its  conditions  at 
the  end  of  two  years,  they  should  have  the 
right  at  their  option  to  a  renewal  on  the  aam^e 
terms  for  a  further  period  of  three  years. 
Plaintiffs  at  great  expense  built  up  a  large 
and  profitable  trade  for  these  machines  dur- 
ing the  two  years,  but  during  such  time  pre- 
pared to  assist  another  to  sell  such  machines 
in  Canada,  where  defendant  had  no  patent  or 
business,  but,  before  the  project  was  consum- 
mated, plaintiffs  withdrew  and  sold  only  four 
machines  in  Canada.  Held  that  such  trans- 
action and  sales  did  not  constitute  a  breach 
of  plaintiffs'  contract,  entitling  defendant  to 
refuse  to  renew  the  same  at  plaintiffs'  option. 
Herman  v.  William  B.  Pierce  Co.,  (1905)  105 
App.  Div.  16,  93  N.  Y.  S.  413. 

waiver  of  notice  of  election  to  renew. — 
A  lioense  to  use  patented  phonographs  and 
graphophones  provided  for  a  renewal  until 
March  26,  1903,  and  for  a  second  renewal 
after  such  date  for  "such  further  time,  at 
the  option "  of  the  licensee,  as  the  licensor 
was  authorized  to  extend  the  license.  Prior 
to  the  date  specified  the  licensor  had  invaded 
the  licensee's  territory  and  refused  to  recog- 
nize the  letter's  exclusive  rights  granted,  and 
had  obstructed  the  licensee's  efforts  to  obtain 
supplies,  and  a  suit  had  been  brought  by  the 
licensee  to  compel  recognition  of  its  rights. 
Held  that  such  acts  on  the  part  of  the  licensor 
constituted  a  waiver  of  the  obligation  of  the 
licensee,  if  any,  to  give  notice  of  its  election 
to  exercise  its  option  to  take  a  renewal  of  the 
lioense.  New  York  Phonograph  Co.  v,  Edi- 
son, (1905)  136  Fed.  600. 


VoL  V,  p.  547,  sec.  4900. 

Where  put  in  issue,  the  complainant  in  a 
suit  for  infringement  of  a  patent  for  a  ma- 
chine is  required  to  prove  affirmatively  that 
machines  made  thereunder  were  marked  as 
required  by  this  section,  or  that  notice  of  in- 
fringement was  given  to  the  defendant,  to  en- 
title complainant  to  recover  damages  for  in- 
fringement prior  to  the  filing  of  the  bill. 
American  Caramel  Co.  v.  Mills,  (C.  C.  A. 
1907)  162  Fed.  147. 


Process  patent.  —  This  section  is  not  ap- 
plicable to  the  case  of  a  process  patent,  and 
the  omission  is  not  a  bar  to  recovery  for  in- 
fringement where  the  defendant  has  been  noti- 
fied, and  continues  the  infringement  in  disre- 
gard of  such  notice.  U.  S.  Mitis  Co.  v.  Mid- 
vale  Steel  Co.,  (1904)  135  Fed.  103. 

Direct  notice.  —  Where  direct  notice  of  a 
patent  is  given  to  one  who  is  infringing  the 
same,  neither  damages  nor  profits  are  recover- 
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able  except  for  infringements  after  such  no- 
tioe  was  given.  Lorain  Steel  Co.  v.  New 
York  Switch,  etc.,  Co.,  (1907)  153  Fed.  206. 

Karldiig  thing  to  which  patented  article 
is  attached.  —  Notice  of  a  design  patent  for 
a  hatband  on  women's  sailor  hats  is  not  suf- 
ficiently given  by  printing  the  words  "Lich- 
tenstein  Pennant  Sailor,  Pat.  Jan.  15th,  1007," 
upon  the  lining  in  the  inside  of  the  hats, 
there  being  nothing  to  indicate  that  such 
notice  refers  to  the  band.  Lichtenstein  v, 
Phipps,  (C.  C.  A.  1900)  168  Fed.  61,  revers- 
inoJlOOS)  161  Fed.  578. 

when  notice  is  neceasary.  —  To  entitle  the 
owner  of  a  design  patent  to  recover  the  statu- 
tory penalty  for  its  infringement,  he  must 
have  duly  marked  the  patented  articles  made 
or  sold  by  him,  where  there  is  no  proof  of  in- 
fringement by  defendant  after  notice.  Crier 
r.  Innes,  (C.  C.  A.  1900)  170  Fed.  324,  modi- 
fffing  and  affirming  (1908)   160  Fed.  103. 

The  burden  rests  on  the  complainant,  in  a 
suit  for  infringement,  to  allege  and  prove 
such  notice  either  to  the  public  generally  by 


such  marking  of  the  patented  article,  or  by 
direct  notice  to  the  defendant.  Lorain  Steel 
Co.  r.  New  York  Switch,  etc.,  Co.,  (1907) 
153  Fed.  205. 

An  admission  of  notice  by  defendant  by 
failing  to  deny  it  in  the  answer  did  not  re- 
lieve complainant  from  the  burden  of  proving 
the  date,  and  where  that  question  was  not  ad- 
judicated by  an  interlocutory  decree  finding 
infringement  and  directing  an  accounting, 
such  date  must  be  proved  before  the  master 
to  afford  any  basis  for  an  accounting.  Lorain 
Steel  Co.  t\  New  York  Switch,  etc.,  Co., 
(1907)  153  Fed.  205. 

Right  to  accounting.  —  In  a  suit  in  equity 
for  infringement  of  a  patent  by  a  party  who 
failed  to  mark  the  articles  made  thereunder 
as  required  by  R.  S.  sec.  4900,  he  may  never- 
theless be  decreed  an  accoimting  on  account  of 
infringement  committed  by  &fendant  after 
notice  given  by  the  filing  of  the  bill.  Maimeu 
V.  Union  Special  Mach.  Co.,  (CCA.  1908) 
165  Fed.  440,  affirming  161  Fed.  748. 


Vol.  V,  p.  549,  sec.  4901. 

Intent  to  deceive.  —  To  authorize  the  re* 
covery  of  the  penalty  for  marking  upon  or 
affixing  to  an  unpatented  article  a  word  im- 
porting that  the  same  is  patented  for  the  pur- 
pose of  deceiving  the  public,  such  purpose 
must  be  proved,  and  where  the  article  is  suf- 
ficiently like  that  described  in  a  patent  to 
permit  of  an  honest  belief  that  it  is  within 
the  patent,  although  on  a  construction  of  the 
patent  the  court  is  required  to  rule  that  it  is 
not,  the  question  of  the  intent  of  defendant 
in  marking  it  as  covered  by  the  patent  is  one 


for  the  jury.  Star  Mfg.  Co.  v.  Crescent  Forge, 
etc.,  Co.,  (C  C  A.  1910)  179  Fed.  856. 

A  corporation  is  a  **  person,"  within  the 
meaning  of  this  section,  which  imposes  a 
penalty  on  "  every  person "  who  marks  an 
unpatented  article  with  any  word  importinfr 
that  the  same  is  patented  for  the  purpose  of 
deceiving  the  public,  and  may  be  convicted 
of  such  offense.  Star  Mfg.  Co.  v.  Crescent 
Forge,  etc.,  Co.,  (CCA.  1910)  170  Fed. 
856. 


Vol.  V,  p.  552,  sec.  4919. 

I.  Who    Mat    Sue    fob    Infbinoembnt, 

1625. 
II.  Who  Liable  fob  Infeingemsnt,  1626. 

III.  Pleading,  1627. 

IV.  Recovebt,  1627. 

I.  Who  May  Site  fob  Infbingement. 

Applicant  for  patent.  —  An  applicant  for  a 
patent,  while  his  application  is  pending  in 
the  Patent  Office,  has  no  exclusive  right  to 
the  invention  which  will  sustain  a  suit  in 
equity  by  him  to  enjoin  another  from  using 
the  same  and  for  an  accounting,  although  it 
is  shown  that  while  he  was  the  original  in- 
ventor, defendant  wrongfully  and  by  fraud 
has  secured  a  patent  to  himself  for  the  inven- 
tion. The  patent  laws  contemplate  that  the 
right  to  a  patent  shall  in  all  cases  be  deter- 
mined in  the  first  instance  by  the  Patent 
Office.  Standard  Scale,  etc.,  Co.  r.  McDonald, 
(1904)  127  Fed.  709. 

Equitable  owner.  —  A  suit  for  infringement 
of  a  patent  may  be  maintained  by  the  equita- 
ble owner  against  the  patentee.  Prest-0-Lite 
Co.  V.  Avery  Portable  Lighting  Co.,  (1908) 
164  Fed.  60. 
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Aaaigneea.  —  A  bill  of  sale  executed  by  a 
corporation,  shown  to  have  been  at  the  time 
the  owner  of  certain  patents,  conveying  all  of 
its  stock  in  trade,  assets,  and  property,  spe- 
cifically including  "the  patent  properties 
which  are  held  by  the  party  of  the  first  part/' 
vested  the  purchaser  with  title  to  such  pat- 
ents, which  will  support  a  suit  for  their  in- 
fringement, although  no  patents  were  specific- 
ally described  therein.  iEolian  Co.  r.  Hallett, 
etc..  Piano  Co.,  (1905)  134  Fed.  872. 

Assignee  pendente  lite.  — A  suit  for  in- 
fringement may  be  prosecuted  by  an  assignee 
pendente  lite,  even  though  the  patent  may 
have  expired  after  suit  begun.  Interlocking 
Steel  Sheeting  Co.  r.  Friestedt  Interlocking 
Channel  Bar  Co..  (1910)  182  Fed.  398. 

License  amounting  to  assignment.  —  From 
the  nature  of  a  patent  right,  which  is  purely 
statutory,  and  by  R.  S.  sec.  4884  is  "a 
grant  to  the  patentee,  his  heirs  or  assigns,  for 
the  term  of  seventeen  years,  of  the  exclusive 
right  to  make,  use,  and  vend  the  invention," 
a  company  having  the  exclusive  right  under  a 
contract  to  make,  use,  and  vend  a  patent 
brake  beam  was  for  all  practical  purposes  the 
assignee  thereof,  and  at  all  events  was  the  ex- 
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elusive  licensee,  and  entitled  to  enjoin  an  in- 
fringement and  to  all  the  profits  received  by 
the  infringer  and  to  all  accruing  dam- 
ages. National  Hollow  Brake  Beam  Co.  v. 
Bakewell,  (1909)  224  Mo.  203,  123  S.  W. 
561. 

Assignment  amounting  to  license.  —  An  al- 
legation that  a  patentee  assigned  to  com- 
plainant the  exclusive  right  to  make,  use,  and 
sell  for  use  within  the  United  States  and  its 
territories  and  foreign  possessions,  *^  in  con- 
nection with  wireless  telephone  work  and 
wireless  telephonic  communication  only,  ap- 
paratus and  equipment  embodying  said  meth- 
ods and  apparatus  under  the  patents  herein- 
above mentioned,  or  any  other  patent  or  pat- 
ents now  or  hereafter  owned  or  controlled  *' 
by  the  assignor  or  his  assignee,  did  not  show 
a  conveyance  to  the  assignee  of  the  entire 
monopoly  granted  by  the  government  to  the 
patentee,  but  a  mere  license;  and  hence  the 
licensee  had  no  capacity  to  sue  in  his  own 
name  to  restrain  infringers.  De  Forest  v, 
Collins  Wireless  Telephone  Co.,  (1909)  174 
Fed.  821. 

Assignment  amounting  to  mortgage.  —  The 
owner  of  a  patent  made  an  absolute  assign- 
ment of  the  same,  which  was  duly  recorded. 
At  the  same  time  the  assisnee  executed  a 
paper  showing  that  the  assignment  was  as 
collateral  security  for  a  debt,  and  agreeing 
that  the  assignor  should  retain  the  exclusive 
right  to  manufacture  and  sell  under  the  pat- 
ent, and  to  license  others  thereunder.  This 
agreement  was  not  recorded.  Subsequently 
the  debt  was  paid,  and  a  reassignment  made, 
which  expressly  covered  the  sole  and  exclu- 
sive right  to  all  causes  of  action  for  past  in- 
fringements. Held  that  the  original  assign- 
ment and  the  paper  executed  at  the  same  time 
constituted  a  single  contract,  under  which 
the  assignor  retained  the  right  to  sue  at  law 
for  infringement  of  the  patent ;  the  fact  that 
the  agreement  was  not  recorded  being  imma- 
terial as  against  this  infringer.  Ormsby  r. 
Connors,  (1904)   133  Fed.  548. 

Right  of  assignor  to  sue.  —  Where  the  own- 
ers of  nearly  the  entire  interest  in  a  patent 
united  in  an  assignment  of  the  same  to  a  cor- 
poration, purporting  to  convey  the  full  title, 
which  assignment  was  duly  recorded,  such 
assignors  could  not  thereafter  maintain  a  suit 
for  infringement  without  making  the  corpora- 
tion a  party,  or  alleging  and  proving  aflSrma- 
tively  either  that  the  assignment  never  took 
effect  or  that  the  title  had  in  some  wav  re- 
vested;  the  corporation,  although  it  had 
ceased  to  do  business,  not  having  been  dis- 
solved, and  being  still  capable  of  suing  and 
being  sued  under  the  law  of  the  state  of  its 
organization.  Snead  f?.  Scheble,  (C.  C.  A. 
1909)   175  Fed.  570. 

Action  by  licensee  in  name  of  patentee.  — 
A  license  granting  to  one  the  exclusive  right 
to  make  and  sell  in  specified  territory  a  pat- 
ented article  vests  in  him  sufficient  title  to 
the  patent  to  sue  for  an  infringement  thereof 
under  the  federal  statutes  in  the  name  of  the 
patentee.  Manning  r.  Galland-Henning  Pneu- 
matic Malting  Drum  Mfg.  Co.,  (1910)  141 
Wis.  199,  124  N.  W.  291. 


II.  Who  Liable  fob  Infbingement. 

County  commissioners.  —  A  bill  to  restrain 
the  infringement  of  a  patent  for  a  ventilating 
device  will  not  lie  against  county  oommis- 
sioners,  merely  because  a  contractor  for  a 
public  building  has  placed  an  infringing  de- 
vice in  such  building,  without  its  having 
been  specified  in  the  contract  and  without 
knowledge  on  their  part  of  the  patent,  which 
device  has  not  been  used.  McCreery  Engi- 
neering Co.  r.  Massachusetts  Fan  Co.,  (1910) 
180  Fed.  115. 

Liability  of  agent.  —  An  agent  is  not  prop- 
erly joined  with  his  principal  as  a  defendant 
in  a  suit  for  infringement  because  of  acts 
done  in  his  capacity  as  such  agent,  in  the  ab- 
sence of  special  circumstances.  Westinghouse 
Electric,  etc.,  Co.  v.  Mutual  L.  Ins.  Co., 
(1904)   129  Fed.  213. 

Action  against  licensee.  —  In  an  action  for 
infringement  of  a  patent,  a  written  contract 
between  the  parties  by  which  it  was  agreed 
that  defendants  might  use  the  patented  in- 
vention, subject  to  the  payment  of  a  royalty, 
if  plaintiffs'  right  thereto  should  be  estab- 
lished by  the  judgment  of  a  court,  was  admis- 
sible in  evidence,  as  tending  to  show  that  the 
use  was  by  plaintiffs'  consent,  and  was  there- 
fore not  an  infringement.  Holmes  r.  Kirk- 
patrick,  (1904)  133  Fed.  232,  66  C.  C.  A. 
286. 

A  licensor  under  a  patent  cannot  declare  a 
forfeiture  and  sue  the  licensee  for  infringe- 
ment. American  Graphophone  Co.  r.  Victor 
Talking  Mach.  Co.,  (1911)  188  Fed.  431.  af- 
firmed (C.  C.  A.)    188  Fed.  428. 

Directors  of  corporation.  —  Infringement  by 
a  corporation  gives  no  right  of  action  against 
one  of  its  officers  individually,  unless  he  has 
acted  beyond  the  ordinary  scope  of  his  office. 
Cazier  r.  Mackie-Lovejoy  Mfg.  Co.,  (CCA 
1905)   138  Fed.  654. 

Stockholders  of  a  corporation  alleged  to 
have  infringed  a  patent  are  not  liable  in  the 
absence  of  proof  of  individual  acts  of  in- 
fringement. Johns-Pratt  Co.  r.  Sachs  Co., 
(C  C.  A.  1909)  175  Fed.  70,  reveriing  in 
part  168  Fed.  311. 

Action  against  stockholders.  —  The  owner 
of  a  majority  of  the  stock  of  a  corporation, 
who  controlled  its  affairs  and  w^ho  trans- 
ferred to  it  certain  patents  in  violation  of  a 
trust  under  which  they  had  been  conveyed 
to  him  by  the  owners,  is  equally  liable  with 
the  corporation  for  its  infringement  of  the 
patents  bv  the  use  of  the  patented  devices. 
Harrington  r.  Atlantic,  etc.,  Tel.  Co.,  (1906) 
143  Fed.  329. 

Acts  of  officers  before  organization.  —  A 
corporation  held  not  liable  for  infringement 
of  a  patent  by  reason  of  the  building  and 
sale  of  infringing  machines  by  its  president 
before  it  was  organized,  the  bills  for  whjcU 
were  assigned  to  and  collected  by  it.  Palmer 
V,  Jordan  Mach.  Co..   (IPll)   186  Fed.  496. 

Individual  doing  business  in  name  of  cor- 
poration.—  An  individual  person  cannot  avoid 
liability  for  infringement  by  conducting  his 
business  in  the  name  of  a  corporation.  Cal- 
culagraph  Co.  V,  Wilson,  (1904)  132  Fed.  20. 


1626 


TttL  V,  p.  55S,  MO.  4019. 


PA  TENTS. 


Vol.  V,  p.  666. 


III.  Pleading. 

Ayerment  of  marking.  —  The  complaint 
in  an  action  for  infringement  of  a  patent 
must  allege  that  the  article  as  made  there- 
under was  marked  with  notice  of  the  patent, 
or  that  notice  of  the  infringement  was  given 
to  the  defendant.  Streat  v.  Finch,  (1904) 
164  Fed.  378. 

The  complaint  in  an  action  to  recover  dam- 
ages for  infringement  of  a  patent  must  show 
on  its  face  that  plaintiff  has  complied  with 
the  requirements  of  R.  S.  sec.  4900,  by  causing 
the  patented  article,  or  the  package  in  which 
it  is  contained,  to  be  marked  in  some  suitable 
manner  with  the  word  "  Patented."  Sprague 
V,  Bramhall-Deane  Co.,  (1904)    133  Fed.  738. 

Profits  not  accruing  within  statutory 
period.  — R.  S.  sec.  4921  as  amended  by  Act 
March  3,  1897,  providing  that  in  any  suit  or 
action  for  infringement  of  a  patent,  there 
shall  be  no  recovery  of  profits  or  damages 
for  any  infringement  committed  more  than 
six  years  before  the  filing  of  the  bill  or  the 
issuing  of  the  writ  in  such  suit  or  action, 
applies  not  only  to  suits  in  equity  under  said 
section  4921,  but  also  to  actions  on  the  case 
to  recover  damages  for  infringement,  brought 
under  section  4919.  The  amendment  is  not  a 
statute  of  limitation,  but  a  qualification  on 
the  right  of  recovery,  and  need  not,  therefore, 
be  specially  pleaded  by  defendant  in  an  action 
under  section  4919.  Peters  v.  Hanger,  (1904) 
134  Fed.  686,  67  C.  C.  A.  386,  reversing  127 
Fed.  820,  62  C.  C.  A.  498. 

Questioning  validity  of  patent  by  de- 
murrer.—  The  question  of  the  validity  of  a 
patent  on  its  face  may  be  raised  by  demurrer 
in  an  action  at  law  for  its  infringement. 
Thomas  f.  St.  Louis,  etc.,  R.  Co.,  (1907)  149 
Fed.  763,  79  C.  C.  A.  89. 

The  question  whether  or  not  the  subject- 
matter  of  a  patent  is  within  one  of  the  classes 
of  things  which  are  patentable  under  the  stat- 
ute is  purely  one  of  law,  and  may  be  deter- 
mined on  demurrer  in  an  action  for  its  in- 


fringement. American  Disappearing  Bed  Co. 
r.  Arnaelsteen,  (C.  C.  A.  1910)  182  Fed.  324. 
Averment  of  prior  suit  in  equity.  —  The 
declaration  in  an  action  for  infringement  of  a 
patent  alleged  the  proper  issuance  of  the  pat- 
ent. Defendant  filed  a  plea,  setting  up  in  bar 
a  decree  entered  in  a  prior  suit  in  equity  be- 
tween the  parties  for  infringement  of  the 
same  patent  dismissing  the  bill  for  want  of 
equity,  and  alleging  that  the  device  relied  on 
as  an  infringement  was  the  same  in  both 
suits.  The  latter  allegation  was  denied  by  a 
replication.  Held  that  the  sustaining  of  a 
motion  by  defendant  for  judgment  on  the 
pleadings  was  error,  since  the  court  could  not 
know  without  proof  that  the  decree  deter- 
mined the  invalidity  of  the  patent,  and  the 
plea  was  met  and  an  issue  of  fact  raised  as  to 
the  identity  of  the  causes  of  action  by  the 
replication.  Robinson  v.  American  Car,  etc., 
Co.,  (C.  C.  A.  1907)  160  Fed.  331,  reversing 
(1906)   142  Fed.  170. 


IV.  Recoveby. 

Measure  of  damages.  —  Where  the  owners 
of  a  patent  granted  an  exclusive  license  there- 
under, authorizing  the  licensee  to  grant 
licenses  to  others  on  such  terms  as  it  saw  fit. 
reserving  as  a  royalty  a  certain  per  cent  of 
the  profits  realized  by  the  licensee,  in  a  joint 
suit  by  the  owners  and  licensee  for  infringe- 
ment which  interfered  with  sales  by  the 
licensee  and  the  granting  of  licenses,  the 
license  fee  established,  charged,  and  received 
by  the  licensee  may  properly  be  taken  as  a 
basis  for  the  computation  of  damages  and 
profits  recoverable  from  the  infringer.  Fox 
r.  Knickerbocker  Engraving  Co.,  (1908)   168 

Fed.  422. 

Action  solely  to  recover  profits.  — An  ac- 
tion at  law  cannot  be  maintained  for  the  sole 
purpose  of  recovering  the  profits  which  an  in- 
fringer of  a  patent  has  made.  Brown  v.  Lan- 
yon,  (1906)  148  Fed.  838,  78  C.  C.  A.  628. 


Vol.   V,   p.   566.      [^c^  of  March   3,    1897,  ch.   396.] 


Suits  against  aliens.— This  statute  applies 
only  to  defendants  who  are  inhabitants  of 
some  district  within  the  United  States,  and 
does  not  affect  patent  suits  against  aliens, 
which  may  be  brought  in  any  district  where 
the  defendant  may  be  found.  United  Shoe 
Machinery  Co.  v.  Duplessis  Independent  Shoe 
Machinery  Co.,  (1904)   133  Fed.  930. 

Characterizing  place  of  business,  — It  is 
not  essential  under  this  Act  that  the  bill 
should  use  the  words,  "regular  and  estab- 
lished," in  characterizing  defendant's  place 
of  business,  if  it  appears  that  it  is  such  from 
the  facts  alleged.  Thomson-Houston  Electric 
Co.  V,  Ekctrose  Mfg.  Co.,    (1907)    156  Fed. 

543.  ,.       _,  • 

Place  from  which  goods  are  sold.  — This 

statute  gives  jurisdiction  in  a  district  where 
defendant  has  an  established  place  of  business 
from  which  it  sold  the  alleged  infringing  ar- 
ticles, and  in  which  it  also  assembled  the  dif- 
ferent   parts    of    such    articles.      American 


Stoker  Co.  v.  Underfeed  Stoker  Co.,   (1910) 
182  Fed.  642. 

Individuals  sued  with  corporation.  —  In  a 
bill  for  infringement  of  a  patent  against  a 
corporation  and  an  individual,  which  charges 
that  the  corporation  has  a  regular  and  estab- 
lished place  of  business  within  the  district 
where  its  business  is  conducted  by  its  co- 
defendant  as  its  president  and  general  mana- 
ger, and  where  they  have  committed  joint  acts 
of  infringement,  it  is  not  necessary  to  allege 
affirmatively  that  the  individual  defendant  is 
either  an  inhabitant  of  the  district  or  has  a 
regular  and  established  place  of  business 
therein.  Thomson-Houston  Electric  Co.  v. 
Electrose  Mfg.  Co.,  (1907)   155  Fed.  543. 

Averment  of  sale  in  district  — A  bill  for 
infringement  of  a  patent  filed  against  a  for- 
eign corporation,  in  order  to  confer  jurisdic- 
tion on  the  court,  must  allege  both  acts  of  in- 
fringement in  the  district  where  filed,  and 
that  the  defendant  has  at  the  time  of  suit  a 
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regular  and  established  place  of  business 
there.  Underwood  Typewriter  Co.  r.  Fox 
Typewriter  Co.,   (1908)   168  Fed.  476. 

ufringement  within  the  district  of  suit 
(Southern  District  of  New  York)  required  to 
sustain  the  suit  is  not  made  out  by  proof 
that  an  infringing  article  sold  in  another 
state  bore  a  lat^l  with  the  name  of  defendant 
and  the  words  "  New  York  "  thereon,  in  the 
absence  of  evidence  that  defendant  made, 
used,  or  sold  the  article,  or  attached  the 
label,  or  was  engaged  in  the  manufacture  of 


similar  articles  in  New  York.  Rumford 
Chemical  Works  r.  Egg  Baking  Powder  Co., 
(1906)  145  Fed.  953. 

Place  of  bttsinew  at  time  of  bringing  suit. 
—  To  confer  jurisdiction  it  is  not  necessary 
that  the  defendant  should  have  had  a  regular 
and  established  place  of  business  within  the 
district  at  the  time  the  alleged  acts  of  in- 
fringement were  committed  therein,  but  it  is 
sufficient  if  it  had  such  place  at  the  time  of 
bringing  suit.  Underwood  Typewriter  Co.  r. 
Fox  Typewriter  Co.,  (19081  158  Fed.  476. 


Vol.  V,  p.  567,  sec.  4920. 

I.  Pleading  and  Proof  in  General,  1628. 
II.  Statutobt  Defenses,   1630. 

I.  Pleading  and  Pboof  in  General. 

Pleading  license.  —  A  plea  to  a  bill  for  in- 
fringement of  a  patent  alleged  that  com- 
plainant was  employed  by  defendant,  a  cor- 
poration engaged  in  the  manufacture  of  car- 
DonB,  as  a  mechanical  engineer,  and  agreed  to 
give  his  time,  skill,  anQ  attention  and  in- 
Tentive  ability  to  the  service  of  defendant  in 
and  about  the  cheapening  and  improving  of 
the  process  of  electroplating,  and  other  pro- 
cesses in  Ihe  manufacture  of  carbons;  that 
while  so  employed,  and  at  defendant's  ex- 
pense, he  made  the  inventions  covered  by  the 
patent,  which  consist  of  a  process  and  ma- 
chine for  electroplating;  that  such  inventions 
and  improvements  "belong"  to  defendant; 
that  "said  defendant  is  entitled  to  the  per- 
petual use  of  the  same,  and  that,  by  reason 
of  the  facts  hereinbefore  stated,  .  .  .  com- 
plainant is  not  entitled  to  any  relief  prayed 
for  in  said  bill  of  complaint,  but  that  said 
defendant  ...  is  entitled  and  has  the  right 
to  the  perpetual  use  in  its  business  for  its 
purposes  "  of  said  inventions.  Held  that  such 
plea  should  be  construed  as  a  plea  of  license 
only,  which  was  all  that  was  required  to  con- 
stitute a  defense  to  the  bill.  Barber  r.  Na- 
tional Carbon  Co.,  (C.  C.  A.  1904)  129  Fed. 
370. 

Defense  of  license  and  noninfringement. — 
A  defense  of  noninfringement  pleaded  in  the 
answer  in  an  infringement  suit  is  not  waived 
by  a  further  defense  of  license,  but  raises  an 
issue  of  fact  under  which  complainant  has  the 
burden  of  proof,  and  defendant  is  not  estopped 
by  pleading  the  license  from  contesting  such 
issue.  Niagara  Fire  Extinguisher  Co.  t?.  Hib- 
bard,  (C.  C.  A.  1910)  179  Fed.  844. 

Decree  against  defendant's  vendor.  —  It  is 
not  a  defense  to  a  suit  for  infringement 
against  a  user  that  a  decree  has  previously 
been  obtained  against  the  maker,  from  whom 
the  defendant  l^ught  the  infringing  article. 
Wesfinghouse  Electric,  etc.,  Co.  r.  Mutual  L. 
Ins.  Co.,  (1904)   129  Fed.  213. 

Sight  to  plead  generally.  —  In  patent  cases 

Sleas  should  not  be  allowed  unless  they  re- 
uce  the  controversy  to  a  single  point  or  issue, 
except  in  very  special  cases,  nor  should  the 
question  of  infringement  be  tried  on  a  plea, 
even  though  it  goes  to  the  jurisdiction  in  the 
case  of  a  suit  against  a  nonresident,  since 


that  question  can  be  raised  on  a  motion  to 
dismiss  at  the  close  of  complainant's  proofs. 
Underwood  Typewriter  Go.  v.  Fox  Typewriter 
Co.,  (1908)   168  Fed.  476. 

It  is  the  office  of  a  plea  in  equity  to  pre- 
sent some  one  single  and  well-defined  ground 
of  defense,  which,  if  sustained,  will  dispose  of 
the  case  and  avoid  the  expense  and  delay  of 
a  hearing;  and  in  a  suit  for  infringement  of  a 
patent  the  defense  of  noninfringement  cannot 
properly  be  presented  by  a  plea,  at  least  where 
it  involves  a  consideration  of  evidence  extrin- 
sic to  the  patent  itself.  American  Sulphite 
Pulp  Co.  r.  Bayless  Pulp,  etc.,  Co.,  (1908) 
163  Fed.  843. 

Discontinuance  of  infringement  before  suit 
brought.  —  In  a  suit  for  infringement,  a  plea 
setting  out  that  defendant  abandoned  the 
manu&cture  and  sale  of  the  infringing  article 
before  the  commencement  of  the  suit  will  be 
stricken  out  where  such  statement  is  contra- 
dicted by  evidence  already  in  the  record.  Sil- 
ver V.  J.  P.  Eustis  Mfg.  Co.,  (1904)  130  Fed. 
348. 

To  a  bill  alleging  infringement  of  certain 
letters  patent,  the  defendant  filed  a  plea  set- 
ting up  that  from  a  certain  date,  which  was 
fifteen  days  before  the  filing  of  the  bill  of 
complaint,  it  had  not  infringed  the  complain- 
ant's devices,  and  that  it  had  on  the  day 
named  leased  and  surrendered  all  its  plant, 
tools,  machinery,  stock  on  hand,  and  good 
will  to  another,  without  stating  to  whom  they 
were  leased  or  the  length  of  the  demise,  and 
further  stating  that  on  the  day  named  it  had 
in  good  faith  ceased  the  manufacture,  sale, 
and  use  of  the  alleged  infringing  devices,  and 
since  that  time  had  had  no  intention,  *'and 
now  has  no  intention,"  of  manufacturing, 
using,  or  selling  the  same.  Held  that  the  plea 
was  insufficient  in  view  of  the  uncertainty  of 
the  lease,  and  of  the  fact  that  the  defendant 
had  infringed,  and  that  the  bill  alleged  that 
'*  the  defendant  now  continues,  and  threatens 
to  continue,  to  make,  use,  and  sell "  the  al- 
leged infringing  devices.  Held,  further,  that 
the  complainant  is  entitled  to  greater  security 
against  a  confessed  infringer  than  the  mere 
statement  that  it  has  no  present  intention  of 
further  infringement,  or  even  the  statement 
that  it  will  not  further  infringe.  G^eneral 
Electric  Co.  v.  Bullock  Electric  Mfg.  Co., 
(1905)   138  Fed.  412. 

Sufficiency  of  plea  in  general  — If  a  plea 
is  to  be  allowed  in  a  suit  for  infringement  of 
a  patent  in  any  case,  it  should  reduce  the 
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issue  to  a  single  point,  so  that,  conceding  tbe 
facts  to  be  as  settled  by  the  bill  and  plea,  a 
full  and  final  determination  may  be  had,  and 
unless  it  does  so,  and  fully  meets  the  equities 
of  the  bill,  it  will  be  overruled.  Schnauffer 
17.  Aste,  (1006)  148  Fed.  867.     ' 

Duplicity  of  plea.  —  In  a  suit  in  equity  for 
infringement  of  a  patent,  a  plea  alleging  that 
prior  to  the  alleged  invention  by  complainant 
of  the  device  covered  by  the  patent  another 
invented  and  disclosed  the  device  made  and 
used  by  defendant  which  is  claimed  to  in- 
fiinge,  and  with  reasonable  diligence  made  an 
application  for  a  patent  therefor,  which  is 
still  pending,  is  bad,  since  it  does  not  go  to  a 
single  point,  nor  reduce  the  case  to  one  point, 
but  to  two  points,  viz.,  possible  prior  inven- 
tion, if  tbe  two  devices  should  be  shown  to  be 
the  same,  and  possible  noninfringement,  if 
they  should  be  shown  not  to  be  the  same. 
Thresher  r.  GenerafElectric  Co.,  (1906)  143 
Fed.  337. 

Lack  of  invention  and  noninfringement. — 
In  a  suit  in  equity  lor  infringement  of  a  pat- 
ent the  defenses  of  lack  of  invention  and  non- 
infringement cannot  be  made  by  plea,  but  only 
by  answer.  Western  Electric  Co.  r.  North 
Electric  Co.,  (1905)  135  Fed.  79,  67  C.  C.  A. 
553. 

Plea  of  noninfringement.  —  In  a  suit  in 
equity  for  infringement  of  a  patent,  the  de- 
fense of  noninfringement  cannot  be  made  by 
plea,  except  under  extraordinary  or  very 
special  circumistances,  and  while  it  may  be 
within  the  discretion  of  the  court  to  permit 
the  defense  of  prior  invention  to  be  raised  by 
plea  to  justify  such  practice,  it  should  appear 
with  reasonable  certainty  that  the  determina- 
tion of  the  plea  will  end  the  case.  Thresher 
V,  General  Electric  Co.,  (1906)    143  Fed.  337. 

In  a  suit  in  equity  for  infringement  of  a 
patent,  a  plea  which  sets  up  the  single  de- 
fense of  noninfringement  is  not  a  good  plea, 
such  defense  being  one  which  should  be  taken 
by  answer,  and  the  plea  will  either  be  stricken 
out  or  ordered  to  stand  as  an  answer,  as  in 
the  judgment  of  the  court  will  best  subserve 
the  ends  of  justice.  Glucose  Sugar  Refining 
Co.  17.  Douglass,  (1906)  145  Fed.  949. 

Presumption  of  validity.  •— Where,  in  a 
suit  for  infringement  of  a  patent,  the  only 
defenses  pleaded  were  that  complainant's 
alleged  original  invention  was  in  extensive  use 
throughout  the  United  States  for  more  than 
two  years  prior  to  the  dates  pleaded  as  those 
on  which  the  applications  for  patents  were 
made,  and  a  denial  of  infringement,  the  court 
will  be  concluded  as  to  the  validity  of  the 
patent,  in  view  of  the  prior  state  of  the  art, 
by  the  presumption  in  its  favor  arising  from 
the  grant  of  the  patent.  Campbell  r.  New 
Idea  Arc  Light  Co.,  (1909)   175  Fed.  115. 

Reissued  patent  invalid  on  its  face.  — The 
defense  that  a  reissue  is  void  on  its  face  when 
compared  with  the  original  patent  may  be 
raised  and  determined  on  demurrer  where 
both  patents  are  properly  before  the  court. 
Edison  f>,  American  Mutoscope,  etc.,  Co., 
(1904)  127  Fed.  361. 

Patent  dated  more  than  six  months  after 
allowance.  —  A  defense  to  a  suit  for  infringe- 
ment on  the  ground  that  the  patent  bears  date 


more  than  six  months  later  than  the  notice 
given  to  the  applicant  of  the  allowance  of  the 
application  may  properly  be  taken  by  plea. 
Western  Electric  Co.  v.  North  Electric  Co., 
(1905)   135  Fed.  79,  67  C.  C.  A.  553. 

Denial  that  patentee  was  first  inventor.— 
A  denial  in  the  answer  in  a  suit  for  infringe- 
ment of  a  patent  that  the  patentee  was  the 
first  inventor  of  the  'improvement  described 
in  the  patent  named  in  the  bill,  specifying  it 
by  number,  is  sufficient  to  raise  the  issue  of 
invention,  although  the  title  of  the  patent  as 
stated  in  the  answer  may  be  technically  inac- 
curate. Robinson  f.  American  Car,  etc.,  Co., 
(1905)  135  Fed.  693,  68  C.  C.  A.  331,  affirm^ 
ilia  (1904)  132  Fed.  165. 

Prior  patents  as  anticipations. —  Prior  pat- 
ents not  pleaded  cannot  be  availed  of  as  an- 
ticipations, but  they  are  admissible  in  evi- 
dence as  showing  the  prior  art,  and  are  to  be 
considered  in  determining  whether,  in  view  of 
such  art,  the  patent  in  suit  discloses  inven- 
tion. Jones  V.  Cyphers,  (C.  C.  A.  1903)  126 
Fed.  753,  affirming  (1902)  115  Fed.  324. 

A  prior  patent,  although  not  pleaded  as  an 
anticipation,  may  be  shown  and  considered  on 
the  question  of  infringement  as  a  part  of  the 
prior  art  to  limit  the  claims  of  the  patent  in 
suit.  Parsons  v.  New  Home  Sewing  Mach. 
Co.,  (1903)  126  Fed.  386. 

Insufficient  denial  of  infringement.— Where 
a  defendant  charged  with  infringement  of  a 
process  patent  admits  that  his  product  is  the 
same,  and  that  in  making  it  the  same  ma- 
terials are  used  and  steps  taken  as  called  for 
by  the  patent,  a  mere  denial  that  the  process 
followed  is  the  same,  without  disclosuig  the 
one  claimed  to  be  used,  is  insufiicient  to  nega- 
tive infringement.  Hemolin  Co.  t?.  Harway 
Dyewood,  etc.,  Mfg.  Co.,  (1904)  131  Fed. 
483. 

Mere  denial  of  infringement  insufficient. — 
Where  a  defendant  charged  with  infringement 
of  a  process  patent  admits  that  his  product 
is  the  same,  and  that  in  making  it  the  same 
materials  are  used  and  steps  tiucen  as  called 
for  by  the  patent,  a  mere  denial  that  the 
process  followed  is  the  same,  without  disclos- 
ing the  one  claimed  to  be  used,  is  insufficient 
to  negative  infringement.  Hemolin  Co.  v, 
Harway  Dycwood,  etc.,  Mfg.  Co.,  (1904)  131 
Fed.  483. 

Admission  of  infringement.  —  Where  the 
answer  to  a  bill  charging  infringement  of  a 
patent  admitted  that  defendant  had  during 
the  time  alleged  made  and  used  articles  con- 
forming to  the  claims  of  the  patent,  no  fur- 
ther proof  is  required  from  complainant  on 
the  issue  of  infringement.  Fox  v,  Knicker- 
bocker Engraving  Co.,  (C.  C.  A.  1908)  165 
Fed.  442,  affirming  158  Fed.  422. 

Abandonment  of  manufacture  of  infringing 
article.  —  In  a  suit  for  infringement,  a  plea 
setting  out  that  defendant  had  abandoned  the 
manufacture  and  sale  of  the  infringing  article 
before  the  commencement  of  the  suit  will  be 
stricken  out  where  such  statement  is  contra- 
dicted by  evidence  already  in  the  record.  Sil- 
ver 17.  J.  P.  Eustis  Mfg.  Co.,  (1904)  130  Fed. 
348. 

Necessity  to  set  up  defense  of  nonpatent- 
ability.  —  It  is  the  duty  of  the  court  to  dis- 
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miss  a  suit  brought  to  restrain  infringement 
of  a  patent  where  the  structure  is  not  patent- 
able, even  though  the  defense  be  not  set  up 
in  the  answer.  Conderman  v.  Clements, 
(1906)   147  Fed.  916,  78  C.  C.  A.  51. 

Allegation  of  nonmarking. -~  In  a  suit  for 
infringement  of  a  patent,  where  the  bill  does 
not  show  that  the  patented  article  was  marked 
as  required  by  R.  8.  sec.  4900,  it  must  clearly 
allege  that  explicit  notice  of  infringement 
was  given  to  defendant,  otherwise  damages  are 
not  recoverable  except  for  infringement  after 
the  suit  was  commenced.  An  allegation  that  de- 
fendant was  informed  or  had  knowledge  of 
the  infringement  is  insufficient.  Westing- 
house  Electric,  etc.,  Co.  v.  Condit  Electrical 
Mfg.  Co.,  (1908)  169  Fed.  154. 

waiver  of  failure  to  prove  marking. — 
Where  a  bill  for  infringement  of  a  patent 
properly  alleged  that  the  patented  machine  of 
complainant  was  marked  in  accordance  with 
the  requirement  of  R.  S.  sec.  4900,  which  alle- 
gation was  not  denied  in  the  answer,  and  no 
objection  was  made  on  the  hearing  to  the  fail- 
ure of  complainant  to  prove  it,  such  objection 
is  waived,  and  cannot  be  taken  for  the  first 
time  on  entry  of  the  decree.  Pettibone  t?. 
Pennsylvania  Steel  Co.,  (1006)   134  Fed.  889. 

Amendment  of  answer.  —  Under  the  au- 
thority given  the  court  to  permit  amend- 
ments by  equity  rule  60,  a  defendant  in  a 
suit  for  infringement  of  a  patent,  who  has 
set  up  prior  invention,  knowledge,  or  use, 
will  be  given  leave  to  amend  his  answer,  even 
after  replication  filed,  by  adding  the  name  of 
another  witness,  giving  his  place  of  residence, 
as  required  by  this  section,  where  satisfied 
that  the  application  is  not  made  for  delay, 
and  that  the  amendment  is  in  furtherance  of 
justice.  Standard  Elevator  Interlock  Co.  f;. 
Ramsev,  (1904)  130  Fed.  151. 

Disclaimer  of  intention  to  continue  in- 
fringement.—  The  assertion  in  the  answer 
of  a  defendant,  sued  for  infringement  of  a 
right  to  make  the  devices  complained  of  as  an 
infringement,  in  the  absence  of  a  very  express 
denial  of  a  purpose  to  exercise  the  right 
claimed,  justifies  the  presumption  that  fur- 
ther infringement  is  to  be  apprehended,  if 
that  device  shall  prove  to  be  an  infringement 
and  the  coupling  with  such  assertion  of  a  gen- 
eral averment  that  defendant  does  not  intend 
to  employ  the  patented  device  or  to  interfere 
with  the  rights  of  complainant  cannot  be  con- 
strued as  a  disclaimer  of  an  intention  to  con* 
tinue  to  make  the  infringing  device.  John- 
son 17.  Foos  Mfg.  O).,  (1906)  141  Fed.  73,  72 
C.  C.  A.  105. 

Demurrer  on  ground  of  invalidity  of  pat- 
ent.—  A  demurrer  to  a  patent  may  be  sus- 
tained, but  only  when  the  question  of  inven- 
tion is  free  from  doubt  and  there  is  an  abso- 
lute conviction  in  the  mind  of  the  court  of  the 
lack  of  invention.  General  Electric  Co.  v. 
Campbell,  (1905)  137  Fed.  600;  Jackes- 
Evans  Mfg.  Co.  v.  Hemp,  (C.  C.  A.  1905)  140 
Fed.  254;  Peters  v.  Chicago  Biscuit  Co., 
(1906)  142  Fed.  779;  Kuhn  v.  Lock-Stub 
Check  Co.,  (C.  C.  A.  1908)  165  Fed.  445,  af- 
firming (1907)  157  Fed.  236:  Sanitary  Metal 
Tile  Co.  r.  New  York  Metal  Ceiling  Co., 
<1910)  188  Fed.  441. 
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A  patent  will  not  be  adjudged  void  on  de- 
murrer, where  the  precise  points  raised  liavo 
been  previously  decided  in  other  suits  in  the 
district  in  favor  of  the  complainant.  He- 
gensberg  r.  American  Exch.  Cigar  Co.,  (1904) 
130  Fed.  549. 

By  profert  of  a  patent  in  a  suit  for  its  in- 
fringement it  is  carried  into  the  bill,  and,  if 
it  is  plainly  devoid  of  invention  on  its  face, 
a  demurrer  to  the  bill  on  that  ground  is 
well  taken,  and  must  be  sustained.  Hogan 
v.  Westmoreland  Specialty  Co.,  (1906)  145 
Fed.  199. 

A  bill  for  infringement  of  a  patent  is  not 
demurrable  because  of  its  failure  to  allege 
that  the  invention  was  not  patented  in  a 
foreign  country  more  than  seven  months 
prior  to  the  filing  of  the  application  in  this 
country;  the  provision  of  Rev.  St.,  fi  4887.  as 
amended  by  Act  March  3,  1897,  c.  391,  f  3, 
denying  the  right  to  a  patent  in  case  of  such 
foreign  patenting  more  than  seven  months 
prior  to  the  application,  being  a  matter  of 
defense  to  be  pleaded  by  answer.  American 
Cereal  Co.  v.  Oriental  Food  Co.,  (1906)  145 
Fed.  649. 

II.  Statutory  Defenses. 

Purpose  of  statute.  — The  purpose  of  this 
section  making  it  a  defense  to  an  action  for 
infrin^ment  of  a  patent  that  the  patented 
invention  had  been  in  public  use  or  on  sale 
in  this  country  for  more  than  two  years  be- 
fore the  application  for  the  patent,  is  to  re- 
quire a  patentee  to  act  promptly  in  securing 
his  patent.  National  Cash  Register  Co.  r. 
American  Cash  Register  Co.,  (C.  C.  A.  1910) 
178  Fed.  79. 

Necessity  of  notice.  — The  defendant  in  a 
suit  for  infringement  of  a  patent  must  give 
notice  in  his  answer  of  any  defense  by  way 
of  prior  patents,  publications,  or  public  use 
relied  on  to  show  want  of  novelty  or  inven- 
tion, otherwise  such  evidence  is  receivable 
only  to  show  the  state  of  the  art,  and  to  aid 
in  the  proper  construction  of  the  patent  in 
suit.  Morton  r.  Llewellyn,  (C.  C.  A.  1908) 
164  Fed.  693. 

Estoppel  to  contest  validity  of  patent. — 
The  settlement  by  a  licensee  under  a  patent 
of  a  suit  brought  against  it  for  infringement 
of  another  patent  does  not  estop  its  licensor, 
who  was  not  a  party,  and  did  not  participate 
in  the  settlement,  from  subseqiiently  con- 
testing the  validity  of  the  patent  sued  on. 
Automatic  Racking  Mach.  Co.  r.  White 
Racker  Co.,  (1906)  145  Fed.  643. 

Even  if  the  assignor  of  a  patent  be  es- 
topped as  against  the  assignee  to  deny  its 
validity,  it  is  open  to  him  in  a  suit  for  in- 
fringement to  snow  the  prior  state  of  the 
art  as  bearing  on  the  construction  and  scope 
of  the  patent,  and  to  show  that  the  acts  al- 
leged are  not  violations.  Aberthaw  Constr. 
Co.  V.  Ransome,  (1906)  192  Mass.  434,  78 
N.  E.  4fi5. 

Unauthorized  iaanance  of  patent.— -In  a 
suit  for  infringement  of  a  patent  the  want 
of  legal  authority  in  the  Commissioner  of 
Patents  to  issue  the  same  may  be  pleaded 
as  a  defense.  Weston  Electrical  Instrument 
Co.    V,    Empire    Electrical    Instrument    Co., 
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(1905)  136  Fed.  509,  69  C.  C.  A.  329, 
affirming  (1904)   131  Fed.  90. 

Fraudulent  procurement  of  patent.  —  It  is 
not  open  to  an  alleged  infringer  to  collater- 
ally attack  a  patent  on  the  ground  of  fraud 
in  its  procurement,  as  that  the  patentee's 
solicitor  contributed  a  substantial  part  of 
the  invention  and  embodied  it  in  the  appli- 
cation after  the  patentee  had  made  oath  to 
the  same.  Eastern  Paper  Bag  Co.  v.  Con- 
tinental Paper  Bag  Co.,  (1906)  142  Fed. 
479. 

A  patent  procured  by  fraud  and  collusion, 
or  by  illegal  procedure,  either  in  the  Patent 
Office  or  in  a  suit  to  procure  its  issuance  un- 
der R.  S.  sec.  4915,  can  be  attacked  only  by 
the  government,  and  such  matters  cannot  be 
set  up  as  a  defense  in  a  suit  for  infringe- 
ment. Western  Glass  Co.  v.  Schraertz  Wire- 
Glass  Co.,  (C.  C.  A.  1911)-  185  Fed.  788, 
modifying  (1910)   178  Fed.  977. 

Patent  void  on  its  face.  —  The  defenf^e  that 
a  reissue  is  void  on  its  face  when  compared 
with  the  original  patent  may  be  raised  and 
determined  on  demurrer  where  both  patents 
are  properly  before  the  court.  Edison  t;. 
American  Mutoscope,  etc.,  Co.,  (1904)  127 
Fed.  361. 

Want  of  novelty  apparent  on  face  of  pat- 
ent.—  Where  the  want  of  novelty  of  a  de- 
vice is  manifestly  apparent  on  the  face  of 


the  patent,  the  issue  may  properly  be  deter- 
mined at  the  threshold  of  the  case  on  de- 
murrer. American  Salesbook  Co.  v.  Carter- 
Crume  Co.,  (1903)   125  Fed.  499. 

£vidence  of  prior  patents  to  show  state  of 
art.  —  A  prior  patent,  although  not  pleaded 
as  an  anticipation,  may  be  shown  and  con- 
sidered on  the  question  of  infringement  as  a 
part  of  the  prior  art  to  limit  the  claims  of 
the  patent  in  suit.  Parsons  f.  New  Home 
Sewing  Mach.  Co.,   (1903)    125  Fed.  386. 

Prior  invention  not  pleaded.  —  In  a  suit 
for  infringement  of  a  patent,  where  defend- 
ant manufactures  under  a  patent  of  prior 
dcte,  but  complainant  undertakes  to  carrv 
the  date  of  his  invention  back  to  a  still 
earlier  date,  although  no  such  issue  is  ten- 
dered by  his  pleading,  defendant  may  meet 
such  proof  by  the  defense  of  laches  or  aban- 
donment, withoiit  pleading  the  same,  since, 
if  pleaded,  it  would  not  be  responsive  to  any- 
thing in  the  bill.  Curtain  Supply  Co.  v, 
National  Lock  Washer  Co.,  (1909)  174  Fed. 
45. 

Proof  of  prior  use.  —  That  the  device  of  a 
patent  was  publicly  used  and  exhibited  in 
actual  iise  for  two  years  is  sufficient  to  sus- 
tain a  suit  for  infringement  without  a  show- 
ing that  it  has  been  in  constant  use  since 
that  time.  Los  Angeles  Art  Organ  Co.  v. 
iEolian  Co.,  (C.  C.  A.  1906)  143  Fed.  880. 
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I.  General  Equitable  Jurisdiction. 

Action  for  damages  maintainable  only  at 
law.  —  An  action  to  recover  damages  and 
royalty  for  the  infringement  of  a  patent  can 
only  be  maintained  at  law.  De  Forest  V, 
Collins  Wireless  Telephone  Co.,  (1909)  174 
Fed.  821. 

Adequate  remedy  at  law.  —  Where,  on  the 
hearing  of  a  suit  In  equity  for  infringement 
of  a  patent,  in  which  an  injunction  and  ac- 
counting were  asked,  it  was  shown  that  de- 
fendant made  and  used  but  one  of  the  pat- 
ented articles  about  which  there  was  any 
dispute  as  to  complainant's  consent,  and 
that  a  royalty  for  its  use  was  agreed  on, 
which  defendant  promised  to  pay,  and  there 
was  no  evidence  of  defendant's  insolvency,  or 
of  any  profits  to  be  accounted  for,  or  tending 
to  show  any  threat  or  intention  to  use  the 
patented  article  without  complainant's  con- 
sent, the  bill  was  properly  dismissed,  on  the 
ground  that  no  case  was  shown  for  the  exer- 
cise of  equitable  jurisdiction.  Plotts  v.  Cen- 
tral Oil  Co.,  (C.  C.  A.  1906)   143  Fed.  901. 

Allegations  in  a  bill  for  infringement  that 
complainant  derives  his  benefit  from  his  pat- 
ent through  limited  granting  of  licenses  does 
not  deprive  equity  of  jurisdiction  by  showing 


that  he  has  an  adequate  remedy  at  law  where 
it  does  not  appear  that  there  is  a  fixed  li- 
cense fee  for  all  users.  Peters  r.  Chicago  Bis- 
cuit Co.,  (1906)  142  Fed.  779. 

A  bill  for  infringement  of  a  patent  which 
charges  past  infringement  only  and  contains 
no  allegation  of  present  or  threatened  in- 
fiingement,  does  not  state  a  case  within  the 
jurisdiction  of  a  court  of  equity,  when  taken 
in  connection  with  a  plea  denying  any  in- 
fringement since  more  than  a  year  prior  to 
the  filing  of  the  bill,  and  with  the  fact  that 
the  patent  expired  before  the  hearing.  Wes- 
ton Electrical  Instrument  Co.  v,  Vallee  Bros. 
Electrical  Co.,   (1906)   145  Fed.  534. 

Demand  for  injunction.  —  Where  a  bill  al- 
leging infringement  of  an  unexpired  patent 
demands  damages  and  a  permanent  injunc- 
tion, equity  has  jurisdiction.  Victor  Talk- 
ing Mach.  Co.  V.  American  Graphophone  Co., 
(1905)  140  Fed.  860,  affirmed  (C.  C.  A.  1906) 
145  Fed.  350. 

Recovery  of  profits  as  ground  for  equi- 
table jurisdiction.  —  The  fact  that  profits  are 
recoverable  in  a  suit  in  equity  for  infringe- 
ment of  a  patent  under  this  section  and  not 
in  an  action  at  law,  while  not  in  itself  any 
basis  for  equitable  jurisdiction,  is  a  reason 
why  that  jurisdiction  should  not  be  relin- 
quished when  it  may  be  upheld  on  other 
grounds.  Thomson-Houston  Electric  Co.  r. 
Electrose  Mfg.  Co.,  (1907)   156  Fed.  543. 

Effect  of  assignment  during  suit.—  A  court 
of  equity,  which  has  acquired  jurisdiction  of 
a  suit  by  the  owner  of  a  patent  to  enjoin  its 
infringement  and  to  recover  damages  for 
past  infringement,  does  not  lose  such  juris- 
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diction  because,  pending  the  suit,  the  patent 
18  assigned  to  another,  who  is  brought  in  by 
a  supplemental  bill  under  equity  rule  57, 
and  may  proceed,  not  only  to  grant  an  in- 
junction, but  to  award  damages  to  both  the 
original  complainant  and  his  assignee  for 
infringement  proved  during  the  time  of  their 
respective  ownership.  Leadam  r.  Ringgold, 
(1905)    140  Fed.  611. 

II.  JoiNDEB  OF  Causes  of  Action. 

Infringement  and  unfair  trade. —  There  be- 
ing diversity  of  citizenship,  it  was  proper  to 
join  in  one  bill  of  action  for  infringement 
of  a  design  patent  and  for  unfair  competi- 
tion in  trade.  Havens  v.  Burns,  (1911)  188 
Fed.  441. 

Infringement  and  compelling  tranifer  of 
patent.  —  A  bill  by  the  equitable  owner  of 
a  patent  against  the  holder  of  the  legal  title 
to  compel  a  transfer  of  the  patent  and  for 
infringement  is  not  multifarious.  Prest-0- 
Lite  Co.  V,  Avery  Portable  Lighting  Co., 
(1908)   164  Fed.  60. 

Infringement  of  several  patents.  —  A  bill 
for  the  infringement  of  two  patents  is  mul- 
tifarious, unless  it  alleges  that  they  are 
capable  of  conjoint  use,  and  have  been  so 
used  by  defendant  in  what  is  practically  a 
single  device.  Robinson  v,  Chicago  R.  Co., 
(C.  C.  A.  1909)   174  Fed.  40. 

A  bill  for  the  infringement  of  an  expired 
and  an  unexpired  patent,  alleging  that  the 
infringement  consists  in  the  use  hy  defend- 
ant of  a  machine  which  embodies  the  devices 
of  both  patents,  so  conjoined  as  to  render 
it  practicably  impossible  to  apportion  the 
damages  apd  profits  resultins  from  the  use 
of  each  element  of  the  machine,  is  not  mul- 
tifarious as  joining  a  legal  with  an  equitable 
demand,  since  the  recovery  sought  is  not 
separable  with  respect  to  the  two  patents, 
and  a  court  of  equity,  having  acquired  juris- 
diction, will  grant  all  appropriate  relief  in 
connection  with  the  use  'of  the  alleged  in- 
fringing machine.  Huntington  Dry  Pulver- 
izer Co.  t*.  Virginia-Carolina  Chemical  Co., 
(1004)    130  Fed.  558. 

Uniting  patents  not  used  together. — ^Where 
the  defendant,  pending  a  suit  for  infringe- 
ment of  a  patent,  begins  the  use  of  another 
alleged  infringing  device,  separate  and  dis- 
tinct from  that  complained  of  in  the  bill, 
although  such  fact  does  not  render  the  suit 
defective,  within  the  meaning  of  equity  rule 
57^  but  constitutes  ground  for  an  independent 
suit,  the  court  may  nevertheless,  in  the  in- 
terest of  saving  delay  and  expense  by  the 
needless  duplication  of  proofs,  permit  the 
question  of  the  second  infringement  to  be 
brought  into  the  case  by  a  supplemental  bill. 
Chicago  Grain  Door  Co.  v,  Cnicago,  etc.,  R. 
Co.,  (1905)   137  Fed.  101. 

Original  patent  and  patent  for  improve- 
ment.—  While  a  bill  for  infringement  of 
two  separate  patents  must  show  that  the  in- 
ventions are  capable  of  conjoint  use  it  is 
suificientlv  shown  where  one  patent  shows  on 
itH  face  that  it  is  for  an  improvement  on  the 
invention  of  the  other.  Moss  v.  McConway- 
Torley  Co.,  (1906)   144  Fed.  128, 


Infringement  of  product  and  process.  — A 
bill  for  the  infringement  of  two  patents,  al- 
though one  is  for  a  process  and  the  other  for 
a  product,  is  not  multifarious,  where  both 
relate  to  the  same  article  and  are  capable  of 
being  conjointly  infringed,  as  it  is  alleged  in 
the  bill  they  are  by  the  defendant.  Ameri- 
can Graphophone  Co.  r.  Leeds,  etc.,  Co., 
(1904)   131  Fed.  28L 

Infringement  by  different  persons.  —  A  bill 
for  infringement  against  a  corporation  and 
an  individual  described  as  its  president  and 
general  manager,  which  charges  that  defend- 
ants have  and  each  of  them  has  committed 
certain  acts  of  infringement,  sufficiently  al- 
leges a  joint  infringement,  and  is  not  de- 
murrable for  multifariousness.  Thomson- 
Houston  Electric  Co.  r.  Electrose  Mfg.  Co., 
(1907)   155  Fed.  543. 

Complainant  obtained  a  decree  against  an 
Illinois  corporation  for  an  injunction  and  ac- 
counting for  infringement  of  a  patent,  and 
thereafter  filed  a  petition,  in  the  nature  of  a 
supplemental  bill,  against  a  New  Jersey  cor- 
poration having  the  same  name  as  the  orig- 
inal defendant,  alleging  that,  pending  the 
suit,  the  latter  had  transferred  to  it  all  of 
its  property  and  good  will,  receiving  pay- 
ment partly  in  cash,  but  principally  in  the 
stock  and  bonds  of  the  purchasing  company. 
It  also  alleged  that  the  latter  company,  after 
the  transfer,  conducted  the  defense  in  the 
suit,  and  prayed  that  it  be  brought  under 
the  injunction,  and  also  be  adjud^d  to  pay 
whatever  damages  should  be  recovered  on  ac- 
count of  its  own  and  its  predecessor's  in- 
fringement. Held  that,  while  the  petition 
stated  ground  for  the  injunctional  relief,  it 
showed  no  right  to  the  other  relief  prayed 
for,  and  was,  moreover,  multifarious,  being 
in  its  latter  aspect  essentially  a  creditor's 
bill.  Western  Telephone  Mfg.  Co.  v.  Ameri- 
can Electric  Telephone  Co.,  (1005)  137  Fed. 
603. 

III.  Plbadinos. 

The  form  and  requisites  of  bills  in  suits 
for  infringement  of  patents  have  been  set- 
tled by  repeated  decisions,  and  the  practice 
can  only  be  changed  by  an  amendment  of  the 
equity  rules  or  of  the  rules  of  the  Circuit 
Courts.  American  Graphophone  Co.  v.  Na- 
tional Phonograph  Co.,  (1004)   127  Fed.  349. 

yalidity  of  patent  — A  bill  for  infringe- 
ment must  show  the  facts  which  are  by  stot- 
ute  made  essential  to  the  validity  of  the 
potent  sued  on  —  such  as  original  invention, 
that  the  invention  had  not  been  previously 
patented  or  described  in  a  printed  publica- 
tion, or  used  for  more  than  two  years  prior 
to  the  application  —  as  requisite  conditions 
precedent  to  the  right  to  sue.  American 
Graphophone  Co.  v.  National  Phonograph 
Co.,  (1004)    127  Fed.  349. 

A  bill  for  infringement  of  a  patent  in  or- 
der to  state  a  case  must  aUese  the  facts 
which  are  essential  to  the  validity  of  the 
patent  ander  R.  S.  sees.  4886,  4887,  as 
amended  by  Act  March  3,  1897,  c  391,  and 
negative  those  the  existence  of  which  would 
defeat  it.  Moss  v.  MeOonway-Torley  Go., 
(1906)   144  Fed.  128. 
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A  bill  for  infringement  of  a  patent  must 
specifically  allege  all  of  the  facts  necessary 
to  show  the  validity  of  the  patent  under  the 
statutes,  and  a  failure  to  allege  that  it  was 
issued  in  the  nailie  of  the  United  States  or 
under  the  seal  of  the  t^atent  Office,  or  that  it 
was  signed  by  the  Commissioner  of  Patents, 
renders  the  bill  demurrable.  Eastwood  v. 
Cutler-Hammer  Mfg.  Co.,  (1906)  148  tod. 
718. 

Under  the  weight  of  authority,  a  bill  for 
infringement  must  allege  the  facts  which  are 
bv  statute  made  essential  to  the  validity  of 
the  patent  sued  oil,  as  that  no  application 
for  a  fot-eign  putent  for  the  invention  was 
filed  more  than  seven  months  before  the  filing 
of  the  applicatidH  iti  this  country,  which 
would  render  the  patent  invalid  under  R. 
S.  sec.  4887^  as  amended  by  Act  March  3, 
1897,  c.  891,  f  3.  Victor  Talking  Mach.  Co. 
t*.  Leeds,  etc.,  Co.j  (1908)   165  Fed.  931. 

Averment  of  diligenGe.  —  A  bill  for  in- 
fringement of  a  patent  which  alleges  acts  of 
infringement  within  six  years  need  not  speci- 
fically allege  that  complainant  has  been  dili- 
gent. Thomson-Houston  Electric  Co.  v,  Elec- 
trose  Mfg.  Co.,   (1907)   155  Fed.  543. 

Ayerment  of  due  proceedings  in  patent 
office.  —  A  bill  for  infringement  of  a  patent 
makes  a  prima  facie  case  where  it  alleges  the 
invention,  the  issue  of  letters  patent,  owner- 
ship by  complainant,  infringement  by  de- 
fendant, and  damages  sustained.  The  filing 
of  an  application  in  due  form  commensurate 
with  thfe  grant  is  presumed  from  the  issu- 
ance of  the  patent,  and  need  not  be  alleged, 
any  defect  inerein  affecting  the  validity  of 
the  patent  being  matter  of  defense.  Bowers 
V.  Bucyrus  Co.,   (1904)   132  Fed.  39. 

Allegation  as  to- prior  patent  or  published 
desciiptioil.  —  A  bill  for  infringement  of  a 
patent  applied  for  after  Act  March  3,  1897, 
c.  391,  took  efifect  is  bad  on  demurrer  where 
it  fails  to  allege  that  the  invention  was  not 
patentC'T  or  described  in  any  printed  publi- 
cation in  this  or  any  foreign  country  more 
than  two  years  prior  to  the  application  for 
the  patent^  or  whether  or  not  it  was  patented 
in  any  foreign  country^  and<  if  so,  that  ap- 
plication was  made  within  seven  months 
thereafter  for  the  United  States  patent. 
Moss  !?.  MoConway-Torley  Co.,  (1906)  144 
Fed.  128. 

latent  made  part  of  bill  by  reference.— 
Where  a  bill  for  infringement  of  a  reissued 
patent  makes  profert  of  such  reissue^  and 
recites  that  it  was  founded  on  the  original 
patent,  giving  its  date  and  number,  such 
original  is  essentially  incorporated  into  the 
bill,  and  may  he  examined  and  compared 
with  the  reissue  on  demurrer  to  the  bill. 
Edison  v.  American  Mutoscope,  etc.,  Co., 
(1904)   127  ^ed.  361. 

Averments  on  information  and  belief.  —  A 
bill  for  infringement  of  a  patent  is  not  de- 
murrable oecause  material  facts  are  alleged 
on  information  and  belief.  Thomson-Hous- 
ton telectric  Co.  i^,  llilectrose  Mfg.  Co.,  (1907) 
155  Fed.  543. 

Btpired  patents.  —  A  suit  for  an  infHnge- 
ment  may  be  prosecuted,  even  though  the 
patent  may   have  expired  after  suit  begun. 


Interlocking  Steel  Sheeting  Co.  v.  Friestedt 
Interlocking  Channel  Bar  Co.,  (1910)  182 
Fed.  398.  See  also  Huntington  Dry  Pulver- 
izer Co.  V.  Virginia-Carolina  Chemical  Co., 
(1904)   130  Fed.  558. 

t^atent  void  on  its  face. —  Where  the  in- 
validity of  a  patent  for  lack  of  invention  is 
clear  on  its  face,  the  court  may  so  declare  it 
8ua  sponte,  although  the  question  is  not 
raised  by  the  pleadings,  and  may  dismiss  a 
bill  for  its  infringement.  Wills  v.  Scranton 
Cold  Storage,  etc.,  Co.,  (C.  C.  A.  1907)  153 
Fed.  181,  affirmina  (1906)   147  Fed.  525. 

Averments  of  litigation  and  sustained  va- 
lidity of  patent. —  In  a  bill  to  enjoin  infringe- 
ment of  a  patent,  allegations  setting  out  pro- 
ceedings in  other  courts  with  reference  to 
the  t)atent,  the  granting  of  foreign  patents 
thereon,  and  acquiescence  therein  m  this  kud 
other  countries,  are  proper,  as  going  to  the 
question  of  acquiescence,  and  are  material, 
as  tending  to  establish  a  presumptive  right 
on  an  application  for  a  preliminary  injunc- 
tion. Peters  V.  Chicago  Biscuit  Co.,  (l906) 
142  Fed.  779. 

Enumeration  of  claim  relied  on.  —  A  bill 
for  infringement  of  a  patent  containing  a 
number  of  claims  must  specifically  enumerate 
the  claims  to  be  relied  on^  find  whete  ii  does 
not  the  objection  may  properlv  be  raised  t>y 
demurrer  on  the  ground  that  it  is  inequitable 
and  unconscionable.  Eastwood  r.  Cutler- 
Hammer  Mfg.  Co.,  (1906)   148  Fed.  718. 

Averments  of  title  or  ownerabip.  —  A  bill 
foi  infringement  must  allege  complainant's 
title  and  its  source,  and  it  is  not  sufficient 
merely  to  attach  a  copy  of  the  patent  as  an 
exhibit  showing  its  issuance  to  complainant 
as  assignee.  American  Graphophone  Co.  t? 
National  Phonograph  Co.,  (1904)  127  Fed. 
349. 

Sufficient  averment  of  title.  — A  hill  for 
infringement  of  a  patent,  alleging  title  in 
complainant,  based  on  an  instrument  of 
transfer  of  several  patents  and  containing 
reservations,  if  it  does  not  appear  that  such 
resen'ations  apply  to  the  patent  in  suit,  is 
not  demurrable  for  want  of  title  in  odm- 
plainant.  Sirocco  Engineering  Co.  v.  Mon- 
arch Ventilator  Co.,   (1910)   184  Fed.  84. 

Ownership  of  assignee.  — A  bill  to  recovef 
damages  and  profits  for  infringement  of  a 
patent,  which  merelv  alleges  that  it  was  is^ 
sued  in  due  form  of  law  on  application  "to 
the  proper  department  of  the  government,'' 
and  while  alleging  title  in  complainant  by  as- 
signment does  not  show  the  date  of  such  as- 
signment, nor  that  it  carried  the  right  to 
past  damages^  is  insufficienti  Vant  Woud 
Rubber  Co.  p.  Sternau,   (1906)    145  Fed.  197. 

description  of  invention  or  profert  of  pat- 
ent. —  The  mention  in  a  bill  for  infringe- 
ment, of  prior  patents  to  the  same  patentee, 
does  not  amount  to  a  profert  of  such  patents 
so  as  to  bring  them  before  the  court  for  con- 
sideration on  a  demurrer  to  the  bill.  Bow- 
ers t\  Bucyrus  Co.,   (1904)    132  Fed.  39. 

A  bill  for  infringement  of  a  patent,  which 
makes  profert  of  the  patent,  is  not  demur- 
rable because  it  gives  only  a  general  de- 
scription of  the  patented  device.  Hildreth  v. 
Bee  Candy  Mfg.  Co.,  (1908)   163  Fed.  40. 
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Denial  of  prior  use  or  sale.  —  A  bill  for 
infringement  of  a  patent  must  allege  that 
tiie  invention  of  the  patent  had  not  been  in 
public  use  or  on«  sale  in  this  country  for 
more  than  two  years  prior  to  the  application 
for  the  patent.  Hayes- Young  Tie  Plate  Co. 
r.  St.  Louis  Transit  Co.,  (1904)  130  Fed. 
900. 

Infringement  of  material  part  of  invention. 
—  A  bill  for  infringement  of  a  patent  must 
charge  the  infringement  of  a  material  part 
of  the  invention  to  entitle  the  complainant 
to  relief  in  equity.  Moss  f.  McConway-Tor- 
ley  Co.,   (1906)1   144  Fed.  128. 

General  charge  of  infringement  —  Where  a 
bill  charges  infringement  of  a  patent  gener- 
ally, in  accordance  with  the  approved  prac- 
tice, it  may  be  construed  to  charge  infringe- 
ment of  all  the  claims;  and,  unless  unaeT 
very  exceptional  circumstances,  the  com- 
plaipant  cannot  be  required  to  amend  by 
specifying  the  claims  with  respect  to  which 
infringement  is  claimed  and  the  parts  of  de- 
fendant's structure  which  are  claimed  to  in- 
fringe. Morton  Trust  Co.  v.  American  Car, 
etc.,  Co.,  (C.  C.  A.  1904)  129  Fed.  916, 
reversing  (1903)   121  Fed.  132. 

Charging  infringement  on  information  and 
belief.  —  Where  a  bill  of  complaint  charges 
infringement  of  letters  patent,  the  averment 
of  infringement  under  tne  form,  "Your  ora- 
tor further  shows,  on  information  and  belief, 
that/'  etc.,  is  sufficient;  the  fact  of  infringe- 
ment not  being  necessarily  within  the  knowl- 
edge of  the  complainant.  Murray  Co.  V, 
Continental  Gin  Co.,  (1903)   126  Fed.  633. 

Extent  of  complainant's  loss  or  damage. — 
The  failure  of  a  bill  for  infringement  to  al- 
lege the  extent  of  complainant's  loss  or  dam- 
age is  not  ground  for  demurrer.  American 
Graphophone  Co.  t*.  National  Phonograph  Co., 
(1904)    127  Fed.  349. 

Amendment  of  bill. — In  a  suit  for  infringe- 
ment by  an  exclusive  licensee,  the  failure  of 
the  bill  to'  allege  that  the  license  includes  the 
exclusive  right  to  make  the  patented  article 
may  be  cured  by  amendment,  where  the  evi- 
dence shows  a  license  to  make,  as  well  as  to 
use  and  vend.  Fox  v.  Knickerbocker  En- 
graving Co.,   (1905)    140  Fed.  714. 

Cross-bill  setting  np  interference.  —  Con- 
ceding that  the  defendant  in  a  suit  for  in- 
fringement of  a  reissue  patent  may  by  cross- 
bill set  up  an  interfering  patent,  and  obtain 
a  decree  canceling  complainant's  reissue  for 
fraud,  such  cross-bill  must  at  least  set  out 
th*e  specific  facts  relied  on  to  constitute  the 
fraud.  Coffield  Motor  Washer  O.  t?.  A.  D. 
Howe  Co.,   (1909)   172  Fed.  668. 

Supplemental  bill  to  set  np  new  infringe- 
ments.—  Where  a  patent  has  been  adjudged 
valid  and  infringed  and  an  accounting  or- 
dered, it  is  the  better  practice  to  require  the 
complainant  to  set  up  any  alleged  new  in- 
fringements by  supplemental  bill,  which  can 
be  disposed  of  and  the  order  of  reference 
modified  as  required,  rather  than  to  extend 
the  accounting  to  devices  which  have  not 
been  adjudged  to  infringe  and  entail  costs 
upon  the  parties  whicli  may  prove  unneces- 
sary. Murray  r.  Orr,  etc.,  Harclware  Co., 
(C,  C,  A,  IW)  \53  Fed,  369, 


Supplemental  bill  to  meet  modification  of 
infringing  structare.  —  The  fact  that,  pend- 
ing a  suit  for  the  infringement  of  a  patent, 
the  defendant  modifies  the  alleged  infringing 
structure,  affords  no  ground  for  a  supple- 
mental bill  alleging  infringement  by  the 
new  structure.  If  the  original  structure  in- 
fringed, full  relief  may  be  obtained  as  to  the 
new  structure  under  the  original  bill,  while 
if  it  did  not  a  new  case,  based  on  infringe- 
ment subsequent  to  the  commencement  of 
the  suit,  cannot  be  made  by  a  supplemental 
bill.  Westinghouse  Air  Brake  Co.  t.  Chris- 
tensen  Engineering  Co.,  (1904)  126  Fed.  764. 

IV.  Injuivctions. 

Necessity  for  special  prayer  for  prelimin- 
ary injunction.  —  Where  a  preliminary  in- 
junction is  sought,  it  must  be  specially  asked 
foi  in  the  prayer  of  the  bill  in  conformity  to 
equity  rule  21,  otherwise  the  bill  is  demur- 
rable. American  Graphophone  Co.  r.  Na- 
tional Phonograph  Co.,   (1904)   127  Fed.  349. 

Discretion  of  court  as  to  preliminary  in- 
junction.—A  motion  for  a  preliminary  in- 
junction to  restrain  infringement  of  a  pat- 
ent is  addressed  to  the  sound  discretion  of 
the  court,  and,  to  justify  the  granting  of 
such  an  injunction,  complainant's  cas^  must 
exhibit  a  right  free  from  doubt  or  Veasonable 
dispute  by  showing  either,  first,  a  prior  ad- 
judication sustaining  the  patent  after  a  bona 
fide  and  vigorous  contest,  or,  second,  a  con- 
tinuous public  acquiescence  of  such  character 
as  to  be  the  equivalent  of  an  adjudication, 
or,  third,  by  clear  and  satisfactory  evidence 
that  the  patent  is  valid.  Hartford  v.  West- 
ern Mfg.  Co.,  (1909)   172  Fed.  676. 

Limiung  injunction  to  acts  injurious  to 
complainant.  —  A  preliminary  injunction  to 
restrain  contributory  infringement  of  pat- 
ents covering  a  piano  player  by  the  sale  to 
purchasers  of  such  players  of  music  rolls  to 
be  used  therewith,  in  violation  of  the  license 
contracts  under  which  the  instruments  were 
sold  by  complainant,  held  properly  gi  anted, 
although  the  rolls  made  and  sold  by  defend- 
ant were  also  adapted  to  be  used  with  other 
instruments,  where  the  injunction  was  care- 
fully limited  by  its  terms  so  as  to  prohibit 
only  sales  of  rolls  "  intended  to  be  used  "  in 
players  covered  by.  the  patents  in  suit  and 
sold  subject  to  such  restrictions.  MoWnn  0>- 
r.  Harry  H.  Juelg  Co.,  (C.  C.  A.  1907)  155 
Fed.  119,  affirming  (1906)   145  Fed.  939. 

Nonuser  of  patent  —  Nonuser  of  a  patent 
for  an  improvement  in  paper  bag  machines, 
in  order  to  save  the  expense  of  changing  or 
altering  the  old  machines,  will  not  justify  a 
court  of  equity  in  withholding  injunctive  re- 
lief against  infringement.  Continental  Paper 
Bag  Co.  V.  Eastern  Paper  Bag  Co.,  (1908)  210 
U.  S.  406,  28  S.  Ct.  748,  52  U.  S.  (L.  ed.) 
1122,  affirming  (1906)  160  Fed.  741,  80  C.  C. 
A.  407. 

The  fact  that  no  machine  has  ever  been 
made  and  shown  to  work  successfully  under  a 
patent  does  not  prevent  the  owner  of  the  pat- 
ent, if  it  is  valid,  from  restraining  infringe- 
ment of  It.  Hoe  t?.  Miehle  Printing  Prew* 
etc.,  Co^  (Wfi)  \\\  P^,  U8, 
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Where  a  patented  device  is  obviously  opera- 
tive and  useful,  the  fact  that  it  has  never 
been  manufactured  by  the  owner  of  the  pat- 
ent does  not  affect  his  right  to  maintain  a 
suit  for  infringement.  U.  S.  Fastener  C!o.  v. 
Bradley,  (1006)  149  Fed.  222,  79  C.  C.  A. 
180,  affirmfing  143  Fed.  623. 

Patent  held  merely  to  prevent  bueineaa 
competition.  —  Queere,  whether  a  suit  in 
equity  may  be  maintained  for  an  injunction  to 
restrain  infringement  of  a  patent,  as  well  as 
for  an  accounting,  although  the  owner  of  the 
patent  has  never  constructed  a  machine  there- 
under for  practical  use,  and  apparently  does 
not  intend  to  do  so,  but  merely  to  hold  the 
patent  to  prevent  the  use  of  the  invention  by 
competitors  in  business.  Eastern  Paper  Bag 
Co.  17.  Continental  Paper  Bag  Co.,  (1905)  142 
Fed.  479. 

Patent  near  expiration. — Complainant  filed 
a  bill  for  infringement  of  a  patent,  praying 
for  an  injunction  and  for  an  accounting  of 
profits  and  damages.  The  bill  was  filed  the 
day  prior  to  the  expiration  of  the  patent,  and 
averred  that  during  the  six  years  next  prior 
to  the  filing  of  the  bill  complainant  had  not 
made,  used,  nor  sold  his  process,  nor  any  part 
thereof,  that  he  had  obtained  no  financial  ad- 
vantage from  his  invention,  nor  had  he  sus- 
tained any  actual  damage  during  such  period 
by  the  enjoyment  of  the  invention  by  others. 
Held  that,  since  the  bill  was  sufiicient  to  sus- 
tain an  ad  interim  restraining  order,  and 
complainant  had  no  adequate  remedy  at  law, 
the  bill  was  not  demurrable  because  filed  so 
short  a  time  before  the  expiration  of  the  pat- 
ent that  no  motion  for  an  injunction  could 
have  been  regularly  made.  Tompkins  v.  In- 
ternational Paper  Co.,  (C.  C.  A.  1910)  183 
Fed.  773. 

Conjoint  use  of  expired  and  uneacpired 
patents.  —  Courts  must  refuse  a  preliminary 
injunction  on  affidavits  against  the  conjoint 
use  of  two  patents,  one  of  which  has  expired 
because  originally  taken  out  both  at  home 
and  abroad  and  its  life  has  expired  with  the 
terms  of  the  foreign  patent,  and  the  broader 
of  which  has  not  been  adjudicated  in  the 
courts  as  to  its  features  of  invention.  Na- 
tional Phonograph  Co.  v.  American  Grapho- 
phone  Co.,  (1905)  136  Fed.  231. 

Extent  of  infringement  immateriaL  —  The 
fact  that  a  defendant,  sued  for  infringement 
of  a  patent  by  making  and  selling  the  pat- 
ented ntachine,  has  made  and  sold  but  one 
such  machine,  and  that  pending  the  suit  the 
purchaser  was  licensed  by  complainant,  does 
not  deprive  a  court  of  equity  of  jurisdiction 
to  award  an  injunction,  unless  it  further  ap- 
pears clearly  that  there  is  no  reason  to  ap- 
prehend the  making  by  defendant  of  other  in- 
fringing machines.  Johnson  v,  Foos  Mfg.  Co., 
(1906)    141  Fed.  73,  72  C.  C.  A.  106. 

Single  sale.  —  The  sale  of  an  infringing 
article  to  an  agent  of  the  owner  of  the  pat- 
ent, while  it  may  not  afford  a  basis  for  the 
recovery  of  damages  or  profits,  constitutes  an 
infringement,  which  entitles  such  owner  to  an 
injunction;  and  where  two  such  sales  are 
proved,  made  at  different  times  from  a  stock 
on  hand,  the  seller  apparently  supposing  that 
the  purohaeer  waa  buyUig  (a  %hi^  regular 
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course  of  business,  it  is  sufiicient  to  support 
an  inference  that  other  similar  sales  were 
made,  and  to  warrant  a  decree  lor  an  account- 
ing, in  the  absence  of  any  evidence  to  con- 
tradict or  explain  the  transactions.  Badische 
Anilin,  etc.,  Fabrik  v,  Klipstein,  (1903)  125 
Fed.  643. 

WherCj  on  an  application  to  punish  defend- 
ant for  contempt  in  violating  an  injunction 
restraining  the  sale  of  meters  infrii^ging  com- 
plainants' patent,  it  appeared  that  but  a 
single  sale  had  been  made  by  defendant  since 
the  injunction,  and  that  was  of  a  meter  diflfer- 
ing  in  form,  if  not  in  principle,  from  the  one 
established  by  the  decree  as  an  infringement, 
and  that  complainant's  object  was  to  obtain 
an  adjudication  that  the  meter  so  sold  was  in 
fact  an  infringement,  and  such  question  could 
be  fully  litigated  on  the  taking  of  the  ac- 
count, the  motion  to  punish  for  contempt 
would  be  denied.  Westinghouse  Electric,  etc., 
Co.  V.  Sangamo  Electric  Co.,  (1904)  128  Fed. 
747. 

Unfair  conduct  of  complainant.  —  Motions 
for  preliminary  injunctions  restraining  in- 
fringement of  a  patent  for  a  milk  can  by  a 
large  number  of  users,  based  on  a  decision 
of  the  Circuit  Court  finding  infringement  by 
the  manufacturer,  must  be  denied  where  it 
appears  that  only  a  small  number  of  the  cans 
used  by  the  defendants  and  claimed  to  in- 
fringe were  of  the  pattern  which  was  held  to 
infringe  by  the  court,  and  also  that  complain- 
ant had  misrepresented  the  scope  of  the  de- 
cision to  defendants  for  the  purpose  of  ob- 
taining from  them  large  license  fees.  Iron- 
clad Mfg.  Co.  t?.  Sugar  Loaf  Dairy  Co.,  (1905) 
140  Fed.  108. 

Threatened  or  continued  infringement.  — 
Defendant  bought  an  infringing  machine, 
which  it  commenced  using  after  suit  brought, 
but  with  such  alterations  that  it  did  not  in- 
fringe. It  denied  the  validity  of  the  patent, 
however,  and  throughout  the  suit  asserted  its 
right  to  use  the  machine  in  the  manner  its 
construction  contemplated,  and  could  have  put 
it  in  shape  for  such  use  in  a  short  time  and 
with  little  expense.  Held  that  complainant 
was  entitled  to  an  injunction  notwithstanding 
the  fact  that  there  had  been  no  actual  in- 
fringement. Westinghouse  Mach.  Co.  r.  Press 
Pub.  Co.,  (1904)  127  Fed.  822. 

Preparations  or  threats  to  infringe  a  pat- 
ent shown  by  ex  parte  affidavits  only  are  not 
sufficient  to  warrant  the  granting  of  a  pre- 
liminary injunction.  American  Graphophone 
Co.  V.  Leeds,  etc.,  Co.,  (1907)  155  Fed.  427. 

A  court  of  equity  may  enjoin  a  threatened 
infringement  of  a  patent,  although  no  act  of 
infringement  had  been  committed  when  the 
bill  was  filed.  Tindel-Morris  Co.  v,  Chester 
Forging,  etc.,  Co.,  (1908)   163  Fed.  304. 

A  federal  court  of  equity  may  entertain  a 
suit  to  enjoin  infringement  of  a  patent  where 
it  is  threatened,  although  no  act  of  infringe- 
ment had  been  completed  when  the  bill  was 
filed.  Chester  Forging,  etc..  Co.  r.  Tindel- 
Morris  Co..  (C.  C.  A.  1908)  166  Fed.  899,  af- 
firming 163  Fed.  304. 

Cea^g  infringement  and  promising  to  ab- 
stain.—  That  the  defendant  in  a  suit  for 
Inlringement  had  oeaied  tnfringement  be|or^ 
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the  suit  was  bfottght  do6S  not  deptite  equity 
of  jurisdietiodj  where  the  defendant  denies 
the  validity  of  the  pi^tent^  and  does  not  set 
up  that  he  has  abandoned  the  manuf Hcture 
and  sale  of  the  alleged  infringing  article,  and 
does  not  intend  further  infringementt  Cayuta 
Wheel,  etc.,  Co.  r.  Kennedy  Valve  Mfg.  Co., 

(1903)  127  Fed.  36|». 

Where  it  is  not  shown  that  a  complainant 
has  suffered  or  is  threatened  with  any  serious 
injury  from  the  alleged  infringement  of  his 
patent  by  defendant^  and  defendant  deni(?s 
infringement  since  the  commencement  of  the 
suit,  and  states  that  he  abandoned  the  manu- 
facture and  sale  of  the  alleged  infringing  dr- 
iicle,  and  does  not  intend  to  and  will  not 
further  infringe^  such  irreparable  injury  does 
not  appear  as  to  require  the  granting  of  a 
preliminary  injunction.  The  effect  of  such 
Injunction  in  deterring  others  from  infringe- 
ment cannot  be  considered  on  such  an  appli- 
cation.     Silver    v,    J.    P.    Eustis    Mfg.    Co.^ 

(1904)  130  Fed.  348. 

The  fact  that  a  defendant  shown  to  have 
used  an  infringing  device  in  the  past  dis- 
claims any  intention  of  using  it  in  the  future 
does  not  affect  complainant^  right  to  an  in- 
junction. Brooktield  v,  £Imer  Glasswoirks, 
(1904)   132  Fed.  3l2. 

A  preliminary  injunction  to  restrain  in- 
fringement of  a  patent  will  not  be  issuedi 
where  defendant  admits  the  use  of  the  alleged 
infringing  device,  without  knowledge  of  com- 
plainant's rights,  but  alleges  that  such  use 
has  eeased,  and  the  court  is  assured  that  it 
will  not  be  resumed.  General  Electric  Co.  i\ 
Pittsburg-Buffalo  Co.,  (1906)  l44  Fed.  439. 

Where  an  answer  in  a  suit  in  equity  for 
infringement  of  a  patent  denies  the  validity 
of  the  patent,  and  asserts  the  right  of  defend- 
ant to  make  and  vend  the  machine  covered 
thereby,  and  also  by  implication  admits  an 
allegation  of  the  bill  that  it  has  on  hand  and 
is  offering  for  sale  a  large  number  of  infring- 
ing machines,  a  mere  averment  that  it  ceased 
selling  an  alleged  infringing  machine  prior 
to  the  commencement  of  the  suit^  and  has  no 
intention  of  using  or  selling  any  machines 
embodying  the  features  of  the  patent,  not  sup- 
ported by  any  clear  proof,  is  not  such  a  dis- 
claimer as  will  deprive  the  complainant  of  the 
right  to  an  injunction.  Deere,  etc.,  Co.  v» 
Dowagiac  Mfg.  Co.,  (C.  C.  A.  1907)  163  Fed. 

177.. 

Where  a  defendant  had  ceased  infringe- 
ment of  a  patent  before  suit  brought,  which 
fact  complainant  had  full  opportunity  to 
learn,  and  the  court  is  satisfied  that  defendant 
acted  in  good  faith,  and  that  no  further  in- 
fringement is  reasonably  to  be  apprehended; 
it  may  properly  refuse  an  injunction  and  dis- 
miss the  bill.  Kennicott  Water  Softener  Co. 
V.  Bain,  (C.  C.  A,  1911)    185  Fed.  520. 

Mere  uae  of  infringing  devioe.  —  A  pre- 
liminary injunction  should  not  be  granted 
where  the  defendant  in  a  suit  for  infringe- 
ment is  merely  a  user  of  the  alleged  infring- 
ing device,  and  it  is  not  shown  that  irrepa- 
rable injury'  or  any  special  injury  will  result 
to  complainant  from  its  continued  use,  and 
where  the  preliminary  proofs  on  a  defense 
of  rea  judicata  pleaded  leave  the  question  in 


serious  doubt. .  J^ffei'soli  Eleotf io  Light,  6tc., 
Co.  V.  WestilighoUfle  Electi'ic,  et<i.)  Co.,  (1903) 
134  Fed.  392,  6T  C.  C.  A*  189; 

P^oef  of  validity  of  patent  and  iafting^ 
ment  —  Unless  a  patent  is  suppbrted  by 
public  acquiescence,  or  prior  adjudicatidhi  dt 
some  other  peculiar  eonditidn,  the  oomplaih- 
ant'd  rights  must  be  free  from  doubt  to  etatitle 
him  to  a  prelltninary  in  junction.  Parsons 
Non-Skid  Co.  f?*  Victor  Tire  Grip  Co.,  (1908) 
164  Fed.  017. 

In  suits  for  infringement  th^  rule  is  that 
the  patent  must  be  supported  by  public  ae- 
quiescence  or  prior  adjudication  to  entitle 
complainant  to  a  preliminary  injunction,  un* 
less  there  are  some  peculiar  conditions  which 
cull  for  the  exercise  of  the  court's  discretion 
in  granting  the  injunction.  It  is  also  incum- 
bent on  complainant  to  show  that  the  threat- 
ened injury  will  be  ir]*eparable.  Silver  v.  J. 
P.  Eustis  Mfg.  Co.,  (1904)   130  Fed.  348. 

A  court  is  not  required  to  grant  a  prelimi- 
nary injunction  against  the,  infringement  of  a 
patent  because  its  validity  has  been  sustained 
by  a  decision  in  another  circuit,  but  is  at 
liberty  to  exercise  its  independent  judgment 
on  the  proofs,  and  will  the  more  readily  do 
so  where  it  appears  that  before  the  hearing 
in  the  prior  suit  the  defendant  therein  had 
ceased  to  have  any  interest  in  defending  it. 
Diamond  Match  Co.  t7.  Union  Match  C0.4 
(1904)   129  Fed.  602, 

Effect  of  decree  in  prior  litigation.  —  The 
presumption  in  favor  of  the  validity  of  a  pat- 
ent created  by  a  decision  of  the  Circuit  Court 
of  Appeals  sustaining  it  cannot  be  overeonie 
on  a  motion  for  a  preliminary  injunction  in 
a  subsequent  case  by  ew  parte  affidavits  re- 
lating to  matters  occurring  several  years  pre- 
viously. American  Graphophone  Co.  ».  Inter- 
national Record  Co*,   (1907)    156  Fted.  427* 

Validity  of  patent  adjudicated  in  aiiotliftr 
oil  cult.  —  Where  a  patent  has  been  held 
valid  and  infringed  by  a  court  of  another  cir- 
cuit after  a  contested  hearings  it  is  the  prac- 
tice to  grant  a  preliminary  injunction  on 
such  decision  unless  new  evidence  is  produced 
which  is  of  such  character  that  it  may  fairly 
be  supposed  that  it  would  have  changed  the 
decision  if  it  had  been  before  the  court  in  the 
prior  suit.  Brill  r.  Peckham  Mfg.  Co.j  (1904) 
129  Fed.  139. 

Presumption  as  to  validity  of  i»atent. — 
The  fact  alone  that  a  patent  is  unadjudicated 
will  not  defeat  the  right  to  a  preliminary  in- 
junction against  its  infringement;  but  unless 
it  also  appears  from  common  knowledge,  or 
from  the  prior  art  shown*  that  there  is  rea- 
sonable ground  for  doubt  as  to  its  validity* 
the  presumption  arising  from  its  issuance  by 
the  Patent  Office  is  sufficient  to  warrant  in- 
junctive relief  against  an  infringer.  Palmer 
r.  Wilcox  Mfg.  Co..   (1906)   141  Fed;  JJ78* 

Doubt  as  to  validity  of  patent  or  infringe- 
ment.—  Where  the  complainant's  right,  on 
the  proofs,  is  doubtful^  and  there  is  a  sub- 
stantial controversy  between  the  parties  aa 
to  the  validity  of  a'patent,  which  cannot  well 
be  determined  without  a  full  hearing,  the 
court  will  not  grant  a  preliminary  injunction 
which  would  work  great  financial  injury  to 
a  defendant  able  io  respond  in  damages  if  in* 
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fringement  should  be  found  on  the  final  hoar- 
ing.  Diamond  Match  Co.  v.  Union  Match  Co., 
(1904)   120  Fed.  602. 

An  application  for  a  preliminary  in  June* 
tion  against  infringement  of  the  Custodis  pat- 
ent, No.  512,504,  for  a  chimney,  denied  in  view 
of  the  fact  that  the  patent  had  not  been  ad- 
judicated, and  that  the  showing  made  raised 
a  serious  question  as  to  its  validity.  Alphons 
Custodis  Chimney  Constr.  Co.  v.  Heinicke, 
(1904)   135  Fed.  652. 

lufringement  of  the  Hoggson  patent,  No. 
620,429,  for  an  electrfc  battery,  by  a  battery 
in  which  the  cells  are  not  connected  by  the 
spring  clamp  specified  in  the  patent,  and 
which  is  an  important,  if  not  an  essential, 
feature  of  the  invention,  nor  by  any  equiva- 
lent therefor,  is  too  doubtful  to  warrant  the 
granting  of  a  preliminary  injunction.  Ameri- 
can El^rical  Novelty,  etc.,  Co.  v,  Stanlev, 
(C.  C.  A.  1905)  142  Fed.  754,  reversing  140 
Fed.  444. 

A  preliminary  injunction  should  not  be 
granted  to  restrain  an  alleged  infringement 
of  a  paper  patent  issued  more  than  sixteen 
years  before  suit,  the  validity  of  which  has 
not  been  established  by  adjudication  or  public 
acquiescence,  and  where  there  is  a  strong 
showing  of  anticipation,  standard  Roller 
Bearing  Co.  v.  Hess- Bright  Mfg.  Co.,  (1903) 
146  Fed.  366. 

Prcriotts  adjudication  of  validity.  —  Where 
the  validity  of  a  patent  has  been  sustained 
after  protracted  litigation,  the  only  question 
open  on  motion  for  a  preliminary  injunction 
in  a  subsequent  suit  against  another  defend- 
ant is  the  question  of  Infringement,  unless  evi- 
dence of  invalidity  is  introduced  of  such  con- 
clusive character  that,  if  introduced  in  the 
former  ease,  it  would  probably  have  led  to  a 
different  conclusion.  Thomson-Houston  Elec- 
tric Co.  V.  Sterling-Meaker  Co.,  (1906)  140 
Fed.  564. 

The  fact  that  a  patent  has  not  been  adjudi- 
cated is  not  sufficient  ground  for  refusing  a 
preliminary  injunction  against  its  infringe- 
ment, where  that  is  clear,  unless  there  is  a 
substantial  question  as  to  its  validity.  Lam- 
bert Snyder  Vibrator  Co.  v.  Marvel  Vibrator 
Co.,  (1906)  138  Fed.  62. 

Where  the  validity  of  a  reissue  patent  has 
been  adjudged  by  the  Circuit  Court  of  Ap* 
peals,  a  defense  of  laches  in  applying  for  the 
reissue,  set  up  by  a  defendant  in  a  subsequent 
suit  for  its  infringement,  is  not  sufficient 
ground  for  refusing  a  preliminary  injunction, 
where  infringement  is  not  denied.  Thomson- 
Houston  Electric  Co.  v.  International  Trolley 
Controller  Co.,  (1905)  141  Fed.  128. 

Where  a  patent  has  been  sustained  by  a 
Circuit  Court  of  Appeals,  the  only  question 
open  on  an  application  for  a  preliminary  in- 
junction in  a  subsequent  suit  in  the  same  cir- 
cuit is  that  of  infringement,  unless  new  evi- 
dence of  invalidity  of  a  conclusive  character 
is  produced.  Cohen  v,  Stephenson,  (1906) 
142  Fed.  467,  73  C.  C.  A.  663. 
,  A  preliminary  injunction  should  not  be 
granted  to  restrain  infringement  of  a  patent 
which  has  not  been  adjudicated,  where  the 
proofs  leave  the  question  of  its  validity  in 
doubt,  especially  when  it  appears  that  defend- 


ants are  financially  responsible.  Bristol  Oil, 
etc.,  Co.  t/.  Beacom,  (1006)   143  Fed.  550. 

Where  a  patent  has  been  sustained  on  a 
motion  for  a  preliminary  fnjunction,  and  the 
order  affirmed  on  appeal,  it  comes  before  an- 
other court  on  a  similar  application  as  a  sus- 
tained patent,  and  the  ruling  may  properly 
be  followed,  in  the  absence  of  any  contrary 
decision,  unless  there  is  some  new  question 
raised,  and  so  far  sustained  as  to  mai(e  a 
prima  fade  defense  against  validity.  Thom- 
son-Houston Electric  Co.  v.  Jeffrey  Mfg.  Co., 
(1697)    144  Fed.  130. 

On  an  application  for  a  preliniinary  injunc- 
tion to  restrain  infringement  of  a  patent,  by 
a  defendant  over  whom  complainant  prevailed 
in  interference  proceedings  in  the  Patent 
Office  and  in  the  Supreme  Court  of  the  Dis* 
trict  of  Columbia  on  appeal  therefrom,  the 
judgment  of  such  court  creates  a  presumption 
in  complainant's  favor  as  to  the  question  of 
priority  of  invention,  and,  where  that  is  the 
only  question  in  issue,  entitles  him  to  the  in- 
junction, unless  overcome  by  proof  establish- 
ing defendant's  contention  beyond  a  reason- 
able doubt.  Laas  v,  Scott,  (1906)  146  Fed. 
196. 

The  owner  of  a  patent,  who  has  obtained 
an  interlocutory  decree  adjudging  its  validity 
and  infringement,  is  not  required  to  wait 
until  it  has  become  final  before  bringing  suit 
against  the  defendant  for  infringement  by  the 
same  service  in  another  district;  nor  is  he 
precluded,  by  the  fact  that  evidence  has  been 
taken  in  the  second  suit,  from  pleading  there- 
in the  final  decree  when  obtained  In  the  first 
suit  as  an  adjudication.  Bredin  t'.  National 
Metal  Weatherstrip  Co.,  (1906)  147  Fed.  741. 

Where  a  bill  for  infringement  of  patents 
alleged  that  defendant  bad  obtained  the  parts 
of  the  patented  machines  from  complainant 
by  fraud,  and  was  engaged  in  putting  them 
together  with  the  intent  to  use  the  machines 
in  infringement  of  the  patents,  and  the  proofs 
on  a  motion  for  a  preliminary  injunction 
clearly  sustained  such  allegation,  the  fact 
that  the  validity  of  the  patents  had  not  been 
adjudicated  did  not  require  the  court  to  re- 
fuse the  injunction.  Chester  Forging,  etc., 
Co.  V.  Tindel-Morris  Co.,  (C.  C.  A.  1908)  165 
Fed.  899,  affirming  163  Fed.  304. 

A  preliminary  injunction  against  an  al- 
leged infringer  of  an  unadjudleated  patent 
should  not  hQ  granted  where  thie  quastioii  of 
infringement  is  conoededly  one  of  fact  as  to 
the  operation  of  defendant's  device,  and  the 
showing  is  entirely  by  ea  parte  affidavits, 
which  are  conflicting.  Wright  Co.  t?.  Herring- 
Curtiss  Co.,  (C.  C.  A.  1910)  180  Fed.  UO, 
reversing  177  Fed.  257. 

Where  there  has  been  a  prior  adjudication 
sustaining  a  patent  and  the  infringement 
thereof  in  the  same  or  in  another  circuit, 
where  its  validity  was  contests  on  full  proofs, 
a  Circuit  Court  should,  on  motion  for  pre* 
liminary  injunction,  sustain  the  patent,  and 
leave  the  determination  of  its  validity  to  the 
final  hearing.  Interurban  R.,  etc.,  Co,  v* 
Westinghouse  Electric,  etc.,  Co.,  (C.  C.  A. 
1011)  186  Fed.  166. 

Prior  adjudication  sustaining  a  patept  held 
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liniinary  injunction  against  its  infringement. 
Walker  Patent  Pivoted  Bin  Co.  v.  Semard 
Gloekler  Co.,  (1009)  188  Fed.  435. 

Decision  of  Patent  Office  as  adjudication 
of  validity.  —  Ordinarily  a  decision  of  the 
Patent  Office  in  interference  proceedings, 
awarding  a  patent  to  one  of  two  applicants, 
does  not  constitute  a  prior  adjudication  of 
the  validity  of  the  patent,  which  will  warrant 
the  granting  of  a  preliminary  injunction  to 
restrain  its  infringement  even  against  the 
unsuccessful  applicant,  nor  estop  him  from 
contesting  its  validity,  except  on  the  ground 
of  his  own  priority  of  invention.  Turner 
Brass  Works  v.  Appliance  Mfg.  Co.,  (1908) 
164  Fed.  195. 

The  fact  that  an  applicant  for  a  patent 
was  successful  in  interference  proceedings  in 
the  Patent  Office  is  presumptive  evidence  of 
the  validity  of  his  patent,  on  a  motion  for  a 
preliminary  injunction,  as  against  the  other 
party  to  the  proceedings,  only  so  far  as  con- 
cerns the  question  of  priority  of  invention. 
Perfection  Cooler  Co.  t*.  Rose  Mfg.  Co., 
(1909)   175  Fed.  120. 

Extent  of  injury  by  granting  or  refusing 
injunction.  —  Where  the  complainant  has 
made  a  prima  facie  case  for  injunction  against 
infringement,  the  right  is  not  to  be  denied  on 
the  ground  that  the  injunction  would  be  in- 
convenient to  defendant  or  seriously  interfere 
with  the  success  of  his  business.  Thomson- 
Houston  Electric  Co.  v.  Jeffrey  Mfg.  Co., 
(1897)   144  Fed.  130. 

WHien  special  circumstances  are  known 
which  would  render  the  granting  of  an  in- 
junction to  restrain  the  infringement  of  a 
patent  proper,  but  it  also  appears  that  the 
granting  of  the  injunction  would  cause  ir- 
reparable injury  to  defendants  if  they  should 
finally  succeed  in  the  suit,  the  better  practice 
is  to  permit  them  to  give  security  to  pay  any 
damages  which  complainant  may  recover,  and, 
on  this  being  given,  to  refuse  the  injunction. 
Karfiol  t\  Rothner,  (1907)  151  Fed.  777. 

A  preliminary  injunction  will  not  be 
granted  to  restrain  alleged  infringement  of 
an  unadjudicated  patent  of  recent  date,  where 
the  defenses  involve  issues  of  fact,  and  where 
complainant  cannot  in  any  event  be  subjected 
to  more  than  a  small  amount  of  damages  be- 
fore the  case  can  be  heard  on  the  merits. 
Mevers  v.  Skinner,  (1910)   179  Fed.  860. 

Determining  validity  of  patent.  —  It  is  the 
general  rule  that  a  preliminary  injunction 
will  not  be  granted  to  restrain  the  allege<l 
infrin^ment  of  patents  which  have  not  been 
adjudicated,  and  in  which  there  has  been  no 
such  public  acquiescence  as  to  establish  their 
validity,  unless  special  circumstances  are 
shown  which  would  render  it  necessary  to 
protect  complainant's  rights.  Karfiol  v.  Roth- 
ner,  (1907)   161  Fed.  777. 

A  preliminary  injunction  against  infringe- 
ment of  a  patent  will  usually  he  denied,  where 
its  validity  is  denied  and  has  not  been  estab- 
lished by  prior  adjudication  or  by  long  ac- 
quiescence. Earll  17.  Rochester,  etc.,  R.  Co., 
(1907)   167  Fed.  241. 

Where  a  patent  has  been  adjud^red  valid 
and  infringed  by  the  Circuit  <?ourt  of  Ap- 
peals, a  Circuit  Cohrt  within  the  circuit  may 


properly  srant  a  preliminary  injunction 
against  infringement  by  another  on  a  show- 
ing that  the  two  alleged  infringing  devices 
are  not  materially  different.  Consolidated 
Rubber  Tire  Co.  v.  Diamond  Rubber  Co.,  (C. 
C.  A.  1907)  167  Fed.  677. 

The  owner  of  a  patent,  who  has  obtained  an 
interlocutory  decree  adjudging  its  validity 
and  infringement,  is  not  required  to  wait 
until  it  has  become  final  before  bringing  suit 
against  the  defendant  for  infringement  by  the 
same  device  in  another  district;  nor  is  he  pre- 
cluded, by  the  fact  that  evidence  has  been 
taken  in  the  second  suit,  from  pleadinc  there- 
in the  final  decree  when  obtained  in  the  first 
suit  as  an  adjudication.  National  Metal 
Weather  Strip  Co.  ».  Bredin,  (C.  C.  A.  1907) 
157  Fed.  1003,  affirming  (1906)  147  Fed. 
741. 

Doubtful  infringement  —  Where,  in  a  pro- 
ceeding for  contempt  against  a  defendant  for 
infringing  a  patent  in  violation  of  the  court's 
injunction,  the  question  whether  the  article 
sold  by  defendant  is  an  infringement  is  io 
dispute  and  doubtful,  it  will  not  be  deter- 
mined on  ex  parte  affidavits,  but  only  after  a 
regular  and  orderly  hearing.  In  re  H^nvia, 
(1903)    125  Fed.  655. 

The  complainant  in  a  suit  for  infringement 
of  a  patent  is  not  entitled  to  a  preliminary 
injunction  where,  on  the  showing  made,  there 
is  a  substantial  doubt  of  infringement. 
Brookfield  r.  Elmer  Glassworks,  (1904)  132 
Fed.  312. 

The  showing  on  a  motion  for  a  preliminary 
injunction  to  restrain  infringement,  of  a  num- 
ber of  unadjudicated  patents  relating  to  elec- 
tric railway  signals, 'held  to  present  too  many 
elements  of  doubt  to  warrant  the  granting  of 
an  injunction.  Hall  Signal  Co.  v.  General  R. 
Signal  Co.,  (C.  C.  A.  1907)  153  Fed.  907. 

A  preliminary  injunction  against  infringe- 
ment of  the  Sachs  patent.  No.  660,341,  S)r 
an  electric  safety  fuse,  denied,  where  on  the 
showing  made  there  was  a  serious  question 
whether  the  article  made  and  sold  by  defend- 
ants embodied  the  invention  of  the  patent 
and  it  also  appeared  that  similar  articles 
were  generally  made  by  others  and  for  sale 
in  the  open  market,  and  that  the  injunction,  if 
granted,  would  cause  serious  loss  to  defend- 
ants. Johns-Pratt  Co.  t*.  Sachs  Co.,  (1907) 
155  Fed.  129. 

A  motion  for  a  preliminary'  injunction 
against  infringement  of  a  patent  denied  where 
the  patent  was  new  and  unadjudicated  and 
not  a  pioneer,  and  infringement  was  dented 
and  in  doubt  on  the  showing  made.  Sharp 
r.  Bellinger,  (1007)    155  Fed.  139. 

Previous  adjudication  of  noninfringement. 
—  An  application  to  a  Circuit  Court  for  a 
preliminary  injunction  to  restrain  infringe- 
ment of  a  patent  will  not  be  granted,  where 
it  has  been  adjudged  by  a  Circuit  Court  of 
Appeals  of  another  circuit,  after  full  consid- 
eration and  upon  substantially  the  same  rec- 
ord, that  defendant's  device  does  not  infringe. 
If  the  record  on  such  application  contains 
important  new  matter,  the  court  will  exercise 
its  own  judgment  on  the  whole  record.  Cal- 
culagraph  Co.  t\  Automatic  Time  Stamp  Co., 
(1906)   149  Fed.  436. 
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Acquiescence  in  infringement  may  debar 
the  owner  of  a  patent  from  the  right  to  a 
preliminary  injunction,  but  will  not  prevent 
the  granting  on  final  hearing  of  such  relief 
as  may  be  equitable.  Empire  Cream  Sepa- 
rator Co.  V.  Sears,  (1907)   167  Fed.  238. 

Sight  to  prelimiiiary  injunction  involTing 
ismie  in  caae.  —  A  preliminary  injunction 
against  infringement  of  a  patent  will  not  be 
granted  where  it  involves  the  determination 
by  the  court  on  affidavits  of  the  very  issue  in 
the  case ;  nor  will  it  be  granted  in  a  doubtful 
case  on  the  theory  that  defendant,  if  not  an 
infringer,  will  not  be  injured  thereby.  Mo- 
tion Picture  Patents  Co.  v.  New  York  Motion 
Picture  Co.,   (1909)    174  Fed.  51. 

Infringement  dependent  on  identity  of 
compounds.  —  A  patentee  of  a  composition 
is  not  at  liberty  to  prove  that  a  part  of  the 
compound  described  in  his  claim  for  a  patent 
is  not  essential  or  material  to  its  operation; 
and,  therefore,  a  temporary  restraining  order 
granted  on  a  bill  to  enjom  an  infringement 
of  a  patent  for  a  composition  for  use  as  a 
furniture  polish  is  improperly  granted,  where 
it  is  shown  in  the  bill  that  the  defendant's 
alleged  infringing  composition  contains  no 
coal  oil,  while  that  substance  is  one  of  the 
ingredients  of  complainant's  composition  as 
described  in  his  specification  and  claims,  and 
an  essential  ingredient  according  to  the  state- 
ments of  the  primary  examiner  in  a  prelimi- 
nary rejection  of  complainant's  application, 
though  the  bill  alleges  that  the  coal  oil  is  no 
essentia]  part  of  the  complainant's  invention, 
not  affectin|^  the  quality  of  the  composition 
as  a  polishing  fluid,  but  being  intended  to 
thin  a  coloring  ingredient.  Lane  v.  Levi, 
(1903)  21  App.  Cas.  (D.  C.)   168. 

Ability  of  defendant  to  respond  in  dam* 
ages.  —  A  preliminary  injunction  against  in- 
fringement will  not  be  granted  when  defend- 
ant is  responsible,  and  a  substantial  doubt 
of  his  infringement  exists,  or  when  the  com- 
plainant's right  is  doubtful.  Hallock  v.  Bab- 
cock  Mfg.  Co.,  (1903)   124  Fed.  226. 

Where  defendant  had  been  manufacturing, 
selling,  and  advertisins  the  motor  claimed  to 
be  an  infringement  of  complainant's  motor, 
with  the  constant  claim  of  right  to  do  so,  for 
six  years,  and  had  built  up  an  established 
business,  having  expended  large  sums  of  money 
therein,  and  was  amply  able  to  respond  in 
damages  for  any  injury  to  complainant, 
whose  patent  was  about  to  expire,  a  prelimi- 
nary injunction  was  not  justified.  Thomson- 
Houston  Electric  Co.  r.  Wagner  Electric  Mfg. 
Co.,  (1904)    130  Fed.  902. 

Scope  and  extent  of  injunction.  —  An  in- 
junction against  infringement  of  a  patent 
should  not  be  made  sO  broad  as  to  prevent  the 
defendant  from  making  and  selling  a  device 
which  it  had  added  to  that  of  the  patent  and 
designed  to  be  used  with  it.  Thomson-Hous- 
ton Electric  Co.  t\  Holland,  (1906)  143  Fed. 
903. 

Security  in  place  of  in  junction.  —  Where 
a  patent  in  suit  has  only  a  very  short  time 
to  run,  and  the  interruption  to  defendant's 
business  may  be  seriously  affected  by  the 
granting  of  a  preliminary  injunction,  it  may 
be  properly  refused,  on  the  giving  of  a  suffi- 


cient bond  bv  defendant.  Interurban  R.,  ete., 
Co.  V,  Westmghouse  Electric,  etc.,  Mfg.  Co., 
(C.  C.  A.  1911)   186  Fed.  166. 

Conditions  of  bond.  —  The  conditions  of  a 
bond  to  be  given  on  the  granting  of  a  prelimi- 
nary injunction,  the  necessary  effect  of  whidi 
would  be  to  stop  a  business  then  beinff  estab- 
lished, determined.  Commercial  Acetylene  Lo. 
V.  Acme  Acetylene  Appliance  Co.,  (1911)  188 
Fed.  89. 

Dissolution  for  improper  conduct  of  com- 
plainant. —  The  wrongful  use  by  a  complain- 
ant of  a  preliminary  injunction  against  in- 
fringement of  a  patent  held  to  afford  ground 
for  ite  dissolution.  Meyers  v.  Skinner,  ( 1911 ) 
186  Fed.  347. 

Damages  to  defendant  on  dissolution  of 
injunction.  —  Where,  on  application  for  pre- 
liminary injunction,  complainant  fails  to  dis- 
close to  the  court  that  one  of  the  patente  sued 
on  has  expired,  it  is  sufficient  ground  on  dis- 
solution for  giving  actual  damages  to  the  de- 
fendant for  injuries  to  its  business.  National 
Phonograph  Co.  v,  American  Graphophone 
Co.,  (1905)  136  Fed.  231. 

V.  Decree  and  Award. 

Estimated  adyantage  gained  over  other 
modes.  —  On  an  accounting  for  infringement 
of  patente  for  a  process  of  making  prism  plate 
glass  and  a  machine  for  practicing  such  proc- 
ess, the  measure  of  defendant's  liability  for 
profits  is  the  savins  or  advantege  secured  by 
the  use  of  the  infringing  process  and  ma- 
chines. To  ascertain  such  saving  comparison 
is  to  be  made  with  other  processes  open  to 
defendant  which  were  capable  of  producing 
an  article  of  similar  character  and  value  if 
there  were  such,  the  measure  of  liability 
being  the  saving  in  the  cost  of  manufacture 
by  the  use  of  the  infringing  process,  and  the 
amount  depending  on  the  quantity  made 
which  was  fit  for  market,  without  regard  to 
what  was  actually  done  with  it.  If  there 
was  no  other  process  open  to  defendant's  use 
which  would  produce  an  article  of  equal 
value  in  the  market,  the  difference  in  the  mar- 
ket value  of  the  article  as  made  by  the  pat- 
ented process  and  that  made  by  that  nearest 
in  character  may  be  considered,  and  may  be 
taken  as  the  measure  of  liability,  where  the 
cost  of  manufacture  by  the  two  processes  is 
substantially  the  same.  Pressed  Prism  Glass 
Co.  V,  Continuous  Glass  Prism  Co.,  (1910) 
181  Fed.  151. 

Where  a  patent  for  certain  improvements 
in  machines  for  making  paper  bags  was  found 
to  be  infringed  by  machines  made  and  used, 
but  not  sold,  by  defendant,  and  it  appears 
that  the  product  of  such  machines  has  no 
superiority  which  gives  it  an  enhanced  price 
over  that  of  noninfringing  machines,  the  only 
profits  recoverable  are  the  savings  in  the  cost 
of  construction  and  maintenance  of  the  ma- 
chines, or  in  the  cost  of  the  product  due  to 
the  use  of  the  infringing  devices.  Eastern 
Paper  Bag  Co.  v.  Continental  Paper  Bag  Co., 
(1905)    142  Fed.  517. 

Profits  that  complainant  might  haye  made. 
—  On  an  accounting  for  infringement  of  a 
patent,  complainant  is  entitled  to  recover  the 
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aiiiount  of  the  profits  he  would  h^ve  refiUi^ed, 
if  he  h^d  made  the  saleb  whjcb  were  made 
by  defendant,  where  he  was  prepared  to  sup- 
ply t])e  demiind,  although  it  may  eipO0ed  the 
prpgts  made  by  defendant.  Westinghouse  f. 
]>JffW  York  Air  Brake  Co.,  (1904)  131  Fed. 
607, 

Artii;l99  aiipplie4  tp  customprs  witliout 
pMrge.  —  On  aQ  accounting,  in  a  suit  for  in- 
fringement of  a  patent  for  a  machine,  cuui- 
plaipapt  in  not  entitled  to  ap  allowance  for 
prplit9  on  parts  furnisbed  by  defendants  tq 
replace  those  of  n^achines  previously  sold,  and 
for  which  it  does  not  appear  that  any  charge 
was  made.  Paxton  v.  Brinton,  (1003)  ifo 
Fed.  541. 

Profits  #ctual)y  realif|i4  lUtlioug]^  bvsmsa 
unprofitable,  —  A  corporation  organiised  and 
owned  entirely  by  persons  who  joined  in  tlio 
sale  and  assignment  of  a  patent  to  complain- 
ant, and  which  subsequently  engaged  in  the 
manufacture  and  sale  of  an  infringing  ar* 
tide,  cannot  avoid  an  accounting  for  profits 
n)^e  on  t})e  ground  that  by  reason  of  its  hav- 
ing also  made  and  sqld  other  articles  the  cost 
of  the  infringing  articles  cannot  be  definitely 
ascertained,  nor  because  it  lost  money  on  its 
entire  business,  where  it  does  not  appear  that 
it  lost  on  the  infringement.  In  suoh  ease  the 
co^t  of  the  article  aQ  made  by  complainant 
where  shown  may  be  made  the  basis  for  the 
accounting.  Force  v.  Sawyer-Boss  Mfg.  Co., 
(1004)  131  Fed.  984. 

If^nufacture  ^t  machines  for  maimer  pf 
infringing  articles.  —  On  an  accounting  for 
damages  and  profits  for  infringement  of  a 
patent  for  a  manufactured  article,  defendants 
cannot  be  required  tq  account  for  the  profits 
on  mficb  ines  manufactured  and  sold  by  themi 
to  be  used  by  others  in  making  the  infringing 
article,  pince,  while  they  may  be  liable  as  con- 
tributory infringers  on  account  of  suph  sales, 
the  infringement  itself  consisted  in  the  manu- 
facture and  sale  of  tbe  article  made  on  such 
machines  by  the  purchasers,  and  the  damages 
recoverable  therefor  cannot  be  measured  by 
tlie  profits  made  on  the  machines.  Diamond 
Drill,  etc,,  Co.  r,  Kelley,  (1904)   131  Fed-  PO. 

Entir^  4^▼ice  not  cpvered  by  p^tontf  — In 
determining  the  profits  and  damaaes  recover? 
able  for  infringement  of  a  patent  fqr  a  devioe 
which  constitutes  only  one  feature  of  the  ma- 
chine or  structure  sold  by  defendant,  it  is  the 
settled  rule  that  the  burden  of  proof  refits 
on  the  complainant  to  separate  or  apportion 
defendant's  profits  between  the  patented  and 
unpatented  features,  and  by  evidence  which  is 
reliable  and  tangible,  or  he  must  show  by 
equally  satisfactory  evidence  that  profits  and 
damages  should  be  calculated  on  the  whole 
machine,  for  the  reason  that  its  entire  value 
as  a  marketable  article  is  properly  and  legally 
attributable  to  the  patented  feature.  Westr 
inghouse  r.  New  York  Air  Brake  Co.,  (C,  C. 
A.  1909)    140  Fed.  645. 

Patent  merely  an  improyemept.  —  Where 
it  appears  that  the  improvements  covor<»(?  by 
complainant's  patent  constituted  the  chief 
value  of  the  infringing  articles  sold  by  de- 
fendant, and  that  without  them  no  sales 
would  probably  have  been  made,  complainant 
is  entitM  to  recover  the  entire  profits  real- 


ized  from   the   sale.     Force  r.   Sawy^r-Poss 
Mfg.  Co.,  (1904)   131  Fed.  884. 

Where  the  d^vicps  covered  by  a  patent  were 
mere  improvements  in  the  line  of  simplicity 
of  construction  and  consequent  saving  in  cost 
of  manufacture,  and  there  is  no  sfitisfactory 
evidence  that  thev  rend^r@d  th^  mf^chine  as 
a  whole  more  salable,  an  infringer  (s  only 
liable  for  profits  realized  from  the  use  of  the 
patented  parts  which  were  new  and  wrong- 
fully appropriated  by  himi  and  ths  complain- 
ant niust  furnish  evidence  from  which  tbo 
profjts  may  be  thus  apportioned.  Force  v, 
Sawyer.Boss  Mfg.  Co.,  (C.  C.  A.  1906)  143 
Fed.  804,  reversing  in  part  (1004)  131  Fed. 
884. 

The  only  invention  disclosed  by  the  Ottofy 
patent.  No.  705,059,  for  a  street  fiushing  <5art, 
is  in  the  combination  with  other  elements,  all 
of  which  are  old,  of  a  nozzle  of  such  oonstru^- 
tion  qi]d  position  fis  to  throw  the  water  in  a 
fiat  sheet  nearly  parallel  with  the  surface  of 
the  street  in  a  forward  and  lateral  direction 
sp  as  to  loosen  up  the  dirt  and  force  it  away 
to  the  sides  of  the  street,  and  on  an  a4)oount- 
ing  an  infringer  is  liable  only  for  the  profits 
realized  from  the  use  of  suoh  Improved 
noj(zle,  over  w^iat  he  might  have  made  by  tho 
use  of  other  nozzles  that  did  not  infringe. 
American  Street  Flushing  Mach-  Co.  f?,  Bt. 
Ixjuis  Street  Flushing  Mach.  Cp.,  (}P10)  180 
Fed.  759. 

Improvement  constituting  entire  coiniiier« 
pial  V4lue.  —  Owner  of  a  palent  held  entitled 
tp  recover  as  profits  from  an  Infringer  the 
entire  profits  made  by  defendant  OQ  macbinea 
sold  embodying  the  patented  feature.  Ma|min 
V.  Union  Special  Mach.  Co.,  (C.  0.  A.  191]) 
187  Fed.  123,  affirming  185  Fed.  120. 

l«i(ibility  not  lixnit^(l  tp  profif  911  P^- 
tlQular  element.  —  The  liability  of  an  in- 
fringer who  has  appropriated  the  combina- 
tion under  the  Hoyt  patent,  No.  446,230,  for 
a  grain  drill,  as  a  whole  is  not  limited  to  the 
profit  made  on  any  particular  element>  but 
extends  to  the  profit  made  on  the  entire  ma- 
chine. Brennan  v.  Powftgiftc  W%.  Co.,  (C.  C. 
A.  1008)   102  Fed.  472. 

The  Murray  patent,  Ko.  44S$«Q31>  for  a  store 
service  ladder*  is  for  an  entire  new  article, 
and  the  patentee  is  entitled  to  recover  from 
an  infringer  the  entire  net  profits  made  by 
the  latter  on  the  infringing  ladders  in  the 
absence  of  proof  that  some  portion  of  such 
profits  was  the  result  of  something  else  tban 
the  patented  device.  Orr,  etc.,  Hardware  Co. 
r.  Murray,  (C.  C.  A.  1908)  lfi3  Fed.  54. 

Profits  distinguished  from  damages.  —  On 
an  accounting  for  infringement  of  a  patent 
the  defendant's  profits  and  complainant's 
damages  are  distinct  from  and  independent 
of  ef|ch  other  and  are  governed  by  different 
principles,  and  one  cannot  be  said  to  be  the 
measure  of  the  other,  nor  the  allowance  of 
one  to  preclude  recovery  of  the  other.  Beach 
r.  Hatch,   (1907)    153  Fed.  763. 

^Qw  cowpntpd.  —  Op  an  accounting  m  to 

profits,  made  by  an  Infringer  of  a  patent, 
covering  a  part  of  a  mscbine  which  had  prac- 
tically superseded  all  deviees  to  produce  a 
similar  result  previously  in  use,  it  waf  proper, 
in  determining  the  cost  of  laaP^laotl|fiV  l» 
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compare  the  cost  of  making  the  machine  with 
the  patented  device  with  tnat  of  making  the 
one  which  was  th«  nearest  approach  to  it  in 
the  market  and  in  common  use.  Mast  v,  Su- 
periol"  Drill  Co.,  (C.  C.  A.  1907)   154  li'ed.  45. 

Award  of  arbitrary  amount.  —  A  court 
has  no  power  to  award  an  arbitrary  sum  as 
profits  or  damages  recoverable  for  the  in- 
fringement of  a  patent,  not  based  on  any 
finding  made  by  the  master  on  the  accounting 
nor  upon  the  evidence.  Mast  v.  Superior 
Drill  Co.,  (C.  C.  A.  1907)   154  Fed.  45. 

Deduction  of  losses.  —  On  an  accounting 
for  profits  for  infringement  of  a  patent,  the 
infringer  is  not  entitled  to  deduct  from  the 
profits  made  during  a  certain  period  of  time 
a  loss  subsequently  incurred  in  a  separate 
transaction;  on  such  accounting  only  losses 
occurring  concurrently  with  the  making  of 
ptofits  and  directly  resulting  from  the  par- 
ticular transactions  on  which  the  profits  tire 
allowed  may  be  considered  in  diminution  of 
profits.  Cauda  v.  Michigan  Malleable  Iron 
Co.,  (C.  C.  A.  1907)   152  Fed.  178. 

Saving  from  nae  of  infringing  device. — 
The  owner  of  a  patent  may  recover  from  the 
user  of  an  infringing  device  as  profits  the 
amount  saved  by  defendant  by  the  substitu- 
tion of  such  device  for  one  previously  used: 
although  the  saving  resulted  from  the  fact 
that  the  devices  previously  used  were  fre- 
quently broken  through  accident  or  the  care- 
lessness or  miscalculation  of  employees  or 
others  having  to  do  with  their  use,  while  the 
patented  device  was  not  subject  to  such  break- 
age, where  the  accident  and  carelessness  are 
recognized  to  be  appreciable  sources  of 
danger  to  employers  in  like  case,  and  where 
there  is  evidence  from  which  the  amount  of 
the  saving  can  be  estimated  with  reasonable 
accuracy.  Doten  f?.  Boston,  (C.  C.  A.  1905) 
138  Fed.  406. 

Asaignmeiit  of  patent  pending  suit.  — 
Where,  in  a  suit  for  infringement  of  letters 
patent,  an  injunction  was  granted,  and  the 
complainant  assigned  its  entire  interest  in 
the  patent  and  took  from  the  assignees  a  non- 
assignable license,  it  could  not,  in  the  suit  as 
it  then  stood  with  respect  to  the  parties,  re- 
cover profits  or  damages  from  an  infringe- 
ment occurring  after  the  execution  of  the  as- 
signment. Goss  Printing  Press  Co.  t?.  Scott, 
(1905)   134  Fed.  880. 

Effect  of  decree  for  defeiidant.  —  A  final 
decree  of  a  federal  Circuit  Court  in  favor  of 
defendaht  in  a  patent  infringement  suit  en- 
titles him  to  continue  the  business  of  manu- 
facturing and  selling  throughout  the  United 
States  the  alleged  infringing  article^  free  from 
all  interference  by  the  complainant  by  virtue 
of  the  patent  alleged  to  have  been  infringed. 
Kessler  v.  Eldred,  (1907)  206  U.  S.  285,  27 
S.  Ct;  611,  51  U.  S.  (L.  ed.)   1065. 

Effect  of  decree  as  res  judicata.  —  Where 
a  suit  for  infringement  against  a  dealer  in 
the  alleged  infringing  article  was  defended 
by  the  manufacturer  of  such  article  at  his  own 
cost,  and  on  appeal  it  was  adjudged  that 
complainant  was  not  the  original  inventor, 
and  that  his  patent  was  void,  such  adjudica- 
tion is  a  bar  to  a  subsequent  suit  directly 
against  the  manufacturer  on  the  same  patent. 
Sacks  r.  Kupferle,   (1904)   127  Fed.  569. 


Reference  to  ascertain  damages  and  profits. 
—  Semhle  that,  on  a  reference  for  an  account- 
ing by  defendant  under  a  decree  finding  in- 
fringement of  a  patent,  the  defendant  is  the 
only  "  party  accounting ''  within  the  meaning 
of  equity  rule  79,  and  complainant  cannot  be 
required  to  bring  in  an  account  as  therein 
provided.  Goss  Printing  Press  Co.  t*.  Scott, 
(1906)    148  Fed.  393. 

Where,  on  a  reference  for  an  accounting 
aa  to  damages  for  infringement  of  a  patent, 
the  master  by  his  rulings  limits  the  scope  of 
the  inquiry,  the  matter  may  properly  be  pre- 
sented to  tne  court  for  decision  by  a  motion 
for  instructions  to  the  master.  Walker  Pat- 
ent Pivoted  Bin  Co.  v.  Miller,  (1906)  146 
Fed.  24d. 

Where  in  a  suit  for  infringement  the  valid- 
ity of  a  patent  has  been  sustained]  the  gen- 
eral principles  and  seope  of  the  invention 
determined,  and  certain  structures  made  by 
defendaiits  held  to  infringe,  on  an  accounting 
for  damages  and  profits  the  complainant  is 
not  limited  to  an  inquiry  as  to  the  number  of 
such  particular  constructions  made  and  sold 
by  defendants,  but,  except  as  concluded  by 
the  decree^  and  provided  the  differences  be  not 
so  great  and  the  question  of  infringement  in 
such  doubt  that  the  complainant  should  be 
put  to  a  silpplemental,  if  not  a  new,  bill,  the 
whole  question  of  infringement  and  its  extent 
are  generally  open  for  consideration  by  the 
master.  Walker  Patent  Pivoted  fein  Co.  r. 
Miller,   (1906)   146  Fed.  249. 

Where  it  is  alleged  and  proved  by  defendant 
that  the  patented  machine  was  not  marked  as 
required  by  the  statute,  the  complainant  will 
be  confined  in  the  accounting  to  infringement 
after  the  bill  was  filed.  No  other  notice  being 
shown,  the  bill  itself  is  notice!  E^astern  Dyna- 
mite Co.  i\  Keystone  Powder  Mfg.  Co.,  (1908) 
164  Fed.  47. 

Established  license  fee  as  liquidated  dam- 
ages.—  Damages  for  infringement  of  a  pat- 
ent can  be  considered  as  liquidated  where  an 
established  license  fee  renders  such  damages 
easily  determinable,  but  an  infringer  is  liable 
for  interest  on  such  damages  only  from  the 
dates  when  he  incurred  the  obligation  to  pay 
damages,  and  not  from  the  date  when  the 
license  fee  became  payable.  Diamond  Stone 
Sawing  Mach.  Co.  r.  Brown,  (llK)7)  155  Fed. 
753. 

Damages  for  partial  infringement* — ^Where 
a  part  of  a  machine  made  and  sold  by  defend- 
ant is  found  to  infringe  complainant's  patent, 
the  court  will  not  undertake  to  determine,  in 
reduction  of  damages,  the  collateral  question 
whether  or  not  such  part  also  infringes  an- 
other patent,  the  validity  and  scope  of  which 
are  not  directly  put  in  issue.  Brinton  r.  Pax- 
ton,  (1904)    134  Fed.  78j  67  C.  C.  A.  204. 

Interest  on  damages.  —  Iiiterest  on  dam- 
ages awarded  for  infringement  by  final  decree 
allowed,  under  the  circumstances  of  the  case, 
from  the  date  of  the  master's  report,  by 
which  the  damages  as  finally  awarded  were 
practicallv  liquidated.  Westinghouse  r.  New 
York  Air'Brake  Co.,  (1904)    133  Fed.  036. 

Assignment  of  plitent  pending  suit.  —  A 
court  of  equity,  which  has  acquired  jurisdic- 
tion of  a  suit  by  the  owner  of  a  patent  to 
enjoin  its  infringement  and  to  recover  dam- 
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ages  for  past  infringement,  does  not  lose  such 
jurisdiction  because,  pending  the  suit,  the 
patent  is  assigned  to  another,  who  is  brought 
in  by  a  supplemental  bill  under  equity  rule 
.57,  and  may  proceed,  not  only  to  grant  an  in- 
junction, but  to  award  damages  to  both  the 
original  complainant  ajid  his  assignee  for  in- 
fringement proved  during  the  time  of  their 
respective  ownership.  I^adam  v.  Ringgold, 
(1905)    140  Fed.  611. 

Nominal  damages.  — A  complainant  is  en- 
titled to  recover  only  nominal  damages  on 
account  of  the  competition  of  defendant  by 
the  sale  of  an  infringing  article,  where  on  the 
accounting  it  does  not  furnish  evidence  show- 
ing the  amount  of  its  loss  on  that  account, 
or  even  the  profit  it  made  on  the  patented 
article  when  sold.  Force  c.  Sawyer-Boss  Mfg. 
Co.,  (C.  C.  A.  1906)  143  Fed.  894,  reversing 
(1904)   131  Fed.  884. 

Both  profits  and  damages  are  lecorerable 
in  a  suit  for  infringement  in  a  proper  case. 
Fox  r.  Knickerbocker  Engraving  Ck>.,  (1905) 
140  Fed.  714. 

Grounds  for  increasing  damages.  —  A  court 
is  warranted  in  exercising  the  discretionary 
power  to  increase  the  damages  found  to  have 
been  sustained  by  a  complainant  by  the  in- 
fringement of  a  patent,  where  the  infringe- 
ment was  palpable,  and  defendant  persisted  in 
it  after  full  knowledge  of  the  patent  and  an 
opportunity  to  settle,  and  has  shown  a  deter- 
mination to  litigate  to  the  end,  and  to  cause 
all  the  delay  and  expense  possible.  National 
Folding  Box,  etc.,  Co.  v.  Robertson,  (1903) 
125  Fed.  524. 

Treble  damages.  —  The  conduct  of  defend- 
ants in  a  suit  in  equity  for  infringement  of  a 
patent  held  to  have  been  such,  in  deliberately 
and  intentionally  infringing,  in  purposely 
protracting  the  litigation,  and  in  transferring 
the  property  of  the  corporation,  which  was 
the  principal  defendant,  for  the  purpose  of 
rendering  a  recovery  nugatory,  as  to  warrant 
the  court  in  imposing  triple  damages  under 
this  section.  Weston  Electrical  Instrument 
Co.    V.    Empire    Electrical    Instrument    Co., 

(1907)  155  Fed.  301. 

Where  a  defendant  knowingly  infringed  a 
patent  and  continued  such  infringement  after 
suit  brought,  taking  business  away  from  li- 
censees by  cutting  prices,  the  case  is  a  proper 
one  for  the  court  in  the  exercise  of  its  dis- 
cretion, to  award  the  complainant  treble  dam- 
ages.    Fox  V.  Knickerbocker  Engraving  Co., 

(1908)  158  Fed.  422. 

Award  to  Joint  owners.  —  In  a  sidt  by 
joint  owners  of  a  patent  for  its  infringement, 
profits  cannot  be  recovered  which  accrued 
from  infringements  prior  to  the  date  of  the 
joint  ownership,  and  when  the  patent  was 
the  sole  property  of  one  of  the  complainants. 
Cauda  v.  Michigan  Malleable  Iron  Co.,  (C.  C. 
A.  1907)   152  Fed.  178. 


VI.  Costs. 

Costs  on  award  of  nominal  damages.  — 
Where,  on  an  accounting  in  an  infringement 
suit,  complainant  is  awarded  only  nominal 
damages,  it  may  properly  be  taxed  with  all 


the  costs  of  the  accounting,  including  the 
hearing  on  exceptions  to  the  master's  report. 
Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow 
Co.,  (C.  C.  A.  1910)  183  Fed.  314. 

The  general  rule  is  that,  where  a  complain- 
ant recovers  only  nominal  damages  and  profits 
on  an  accounting  for  infringement,  the  costs 
of  the  reference  are  taxed  against  him;  but, 
like  other  matters  of  costs  in  suits  in  equity, 
the  rule  is  subject  to  modification  in  a  par- 
ticular case,  in  the  discretion  of  the  court,  as 
may  be  equitable  under  the  circumstances. 
Kansas  Citv  Hay  Press  Co.  v,  Devol,  (1904) 
127  Fed.  363. 

Joint  infringers.  —  In  a  suit  against  joint 
wrongdoers,  it  is  only  in  rare  and  exceptional 
cases  that  the  court  will  exercise  its  discre- 
tion to  relieve  one  from  full  liability  for  the 
costs.  Vrooman  t\  Penhollow,  (C.  C.  A.  1911) 
186  Fed.  495,  denying  rehearing  and  modify- 
ing (1910)    179  Fed.  296,  102  C.  C.  A.  484. 

Decree  against  defendant  by  consent.  — 
W*here  defendant  in  a  suit  for  infringement, 
before  any  testimony  has  been  taken,  offers 
before  the  referee  to  consent  to  a  decree  as 
prayed  in  the  bill,  and  his  counsel  makes  no 
further  appearance,  no  costs  will  be  taxed 
against  him  for  the  subsequent  taking  of  tes- 
timony, nor  for  the  printing  of  the  record, 
both  of  which  the  offer  rendered  unnecessary. 
Brunswick-Balke-Collender  Co.  v.  Klump, 
(1904)   131  Fed.  93. 


VII.  Limitations  and  Laches. 

Mere  delay.  —  A  demurrer  to  a  bill  for  In- 
fringement on  the  ground  of  laches  cannot 
be  sustained,  where  the  only  facts  to  support 
it  appearing  from  the  bill  are  that  the  suit 
was  not  commenced  until  a  short  time  before 
the  patent  expired  and  that  it  had  previously 
been  sustained.  Huntington  Dry  Pulverizer 
Co.  I*.  Virginia-Carolina  Chemical  Co.,  (1004) 
130  Fed.  558. 

Delay  amounting  to  acquiescence  in  in- 
fringement.—  \^^ere  a  patentee,  with  knowl- 
edge of  a  device  made  by  defendant,  made  no 
claim  of  infringement  for  five  years,  he  will 
be  held  estopped  thereafter  to  place  a  differ- 
ent construction  on  his  patent,  just  before  its 
expiration,  for  the  purpose  of  making  out  a 
case  of  infringement.  McGill  v.  Whitehead, 
etc.,  Co.,  (1905)   137  Fed.  97. 

A  device  relating  to  automatic  music-play- 
ing instruments  was  used  generally  by  manu- 
facturers of  such  instruments  for  more  than 
twelve  years  after  the  issuance  of  a  patent 
therefor  without  notice  or  objection  from  the 
owners  of  the  patent,  and  in  many  cases 
without  knowledge  of  it  on  the  part  of  the 
users,  and  during  such  time  large  capital  was 
invested  in  the  business,  and  instruments  em- 
bodying the  device  aggregating  several  mil- 
lions 01  dollars  in  value  were  sold.  Complain- 
ant, which  was  one  of  the  manufacturers  so- 
using the  device  without  right  under  the  pat- 
ent, became  the  owner  of  the  patent  some  five 
years  after  it  was  issued,  and  continued  the 
use  of  the  device  without  marking  the  same 
patented  or  giving  any  notice  of  its  alleged 
exclusive  right  to  its  competitors  in  business. 
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Held  that  it  was  estopped  by  its  laches  from 
maintaining  a  suit  for  infringement  against 
another,  who,  in  the  meantime,  had  estab- 
lished the  manufacture  of  instruments  in 
which  the  device  was  used  without  knowledge 
of  the  patent.  Wiloox,  etc.,  Co.  v,  Farrand 
Organ  Co.,  (1905)   139  Fed.  46. 

Unexcuaed  and  unexplained  delay  in  bring- 
ing suit  for  infringement  of  a  patent  for 
eleven  or  twelve  years  after  notice  of  such 
infringement,  and  when  in  the  meantime  the 
business  of  the  alleged  infringer  had  been 
transferred  to  another,  constitutes  acquies- 
cence in  the  infringement,  if  any,  or  culpable 
laches,  and  estops  the  complainant  from  re- 
lief in  equity.  National  Cash  Register  Co.  v. 
Union  Computing  Mach.  Co.,  (1906)  143  Fed. 
342. 

A  bill  to  restrain  the  infringement  of  a 
patent  was  verified  June  27,  1006,  and  was 
accompanied  by  a  motion  for  a  preliminary 
injunction  returnable  July  12th.  The  bill  was 
filed  June  28,  1906,  and  the  subpoena  served 
July  29th  following.  The  patent  was  dated 
July  9,  1889,  and  expired  July  9,  1906.  The 
bill  did  not  fix  the  date  of  the  alleged  in- 
fringement, beyond  the  allegation  that  it  oc- 
curred within  six  years  prior  to  the  filing  of 
the  bill,  complainant  knowing  at  the  time 
the  bill  was  filed  that  it  could  not  be  brought 
to  the  attention  of  the  court  in  time  to  obtain 
injunctive  relief;  and  the  only  proffered  ex- 
cuse for  complainant's  laches  was  that  there 
was  no  appointed  sitting  of  the  court  at  which 
complainant  could  be  heard  until  three  days 
after  the  patent  expired.  Held  that,  the  sole 
practical  purpose  of  the  bill  being  to  collect 
damages,  it  would  be  dismissed  for  laches. 
Beid-Archer  Co.  v.  North  American  Chemical, 
etc.,  Co.,  (1906)   147  Fed.  746. 

Defendants  obtained  a  patent  and  entered 
into  an  arrangement  with  complainants  by 
which  the  latter,  as  well  as  defendants,  manu- 


factured under  it  for  several  years,  and  then 
complainants  purchased  a  prior  patent  for  a 
similar  article.  After  the  lapse  of  two  years 
more,  and  within  less  than  a  year  prior  to  the 
expiration  of  their  patent,  complainants 
brought  suit  against  defendants  for  infringe- 
ment. Held  that,  the  delay  having  been  with 
full  knowledge  of  defendants'  device,  they 
were  barred  by  laches  from  maintaining  such 
suit.  Germer  Stove  Co.  v.  Twentieth  Cen- 
tury Heating,  etc.,  Co.,  (1907)   157  Fed.  842. 

Long  unexplained  delay.  —  An  unexplained 
delay  of  twelve  years  after  alleged  infringe- 
ment was  conunenced  before  bringing  suit 
constitutes  such  laches  as  precludes  the  re- 
covery of  profits  or  damages.  Safety  Car 
Heating,  etc.,  Co.  v.  Consolidated  Car  Heating 
Co.,  (C.  C.  A.  1909)  174  Fed.  658,  affirming 
(1908)  160  Fed.  476. 

Pendency  of  other  suits.  — The  owner  of 
a  patent  is  not  subject  to  a  plea  of  estoppel, 
laches,  or  implied  license  because  of  delay  in 
bringing  suit  against  an  infringer  during  the 
pendency  of  a  test  suit  in  which  the  validity 
of  the  patent  was  involved.  Hutter  r. 
Koscherak,  (1905)    137  Fed.  92. 

The  owner  of  a  patent  is  not  barred  by 
laches  from  maintaining  a  suit  in  equity  for 
its  infringement  because  of  a  delay  of  six 
years,  in  bringing  such  suit  after  the  alleged 
infringement  commences,  where  it  appears 
that  during  such  time  another  suit  was  pend- 
ing for  infringement  bv  a  machine  substan- 
tially the  same  as  defendant's.  Flecker  r. 
Poorman,  (1906)  147  Fed.  528. 

Poverty  of  plaintiff.  —  Mere  delay  in  the 
bringing  of  a  suit  for  infringement  of  a  pat- 
ent, where  it  was  because  of  the  inability  of 
the  owner  to  bear  the  expense  of  the  litiga- 
tion, is  not  such  laches  as  will  defeat  the  suit. 
Davis  V,  A.  H.  Reid  Creamery,  etc.,  Supply 
Co.,  (1911)  187  Fed.  157. 


Vol.  V,  p.  598,  sec.  4922^ 

Application  of  statute.  —  This  section  ap- 
plies to  a  suit  in  which  certain  claims  of  a 
patent  are  held  valid  and  infringed,  while 
other  independent  claims  infringement  of 
which  is  alleged  are  held  invalid,  and  in  such 
case  the  complainant  is  not  entitled  to  re- 
cover costs.  General  Electric  Co.  v.  Crouse- 
Hinds  Electric  Co.,  (1906)   147  Fed.  718. 

When  disdaimer  may  be  made.  —  Under 
this  section  the  better  practice  is  to  require 
such  disclaimer  to  be  filed  before  final  de- 
cree. Suddard  v,  American  Motor  Co.,  ( 1908) 
16.3  Fed.  852. 

Costs  in  trial  court  only.  —  The  provision 
of  this  section  and  R.  S.  sec.  973,  2  Fed.  Stat. 
Annot.  289,  that  when  judgment  or  decree  is 
rendered  for  the  plaintiff  or  complainant'  in 
any  suit  at  law  or  in  equity  for  infringement 
of  part  of  a  patent,  etc.,  no  costs  shall  be 
recovered  unless  the  proper  disclaimer  was 
entered  in  the  Patent  Office  before  the  suit 
was  brought,  applies  only  to  costs  in  the  trial 
court,  and  not  to  costs  on  appeal,  the  allow- 


ance or  refusal  of  which  is  to  be  determined 
by  the  appellate  court  in  view  of  the  special 
circumstances  of  the  case.  Where  the  court 
below  denied  all  relief  and  dismissed  the  bill, 
which  action  was  reversed  on  appeal  as  to 
certain  claims  of  the  patent,  complainant  will 
be  awarded  costs  in  the  appellate  court. 
Kahn  t?.  Starrels,  (1906)  136  Fed.  697,  69  C. 
C.  A.  371;  Johnson  v,  Foos  Mfg.  Co.,  (1906) 
141  Fed.  73,  72  C.  C.  A.  105. 

Necessity  of  disclaimer.  —  R.  S.  sec.  973, 
providing  that  costs  shall  not  be  recoverable 
when  a  decree  is  entered  for  infringement  of 
part  of  a  patent,  where  the  patentee  has 
claimed  to  be  the  inventor  of  a  material  part 
of  the  thing  patented,  of  which  he  was  not  the 
inventor  unless  a  disclaimer  was  entered  prior 
to  the  bringing  of  the  suit,  applies  only 
where  a  disclaimer  is  necessary  to  save  the 
patent.  National  Electric  Signaling  Co.  r. 
De  Forest  Wireless  Tel.  Co.,  (1905)  140  Fed. 
449. 
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Necessity  df  inventiott.  —  In  order  to  de-      fiiTbloud  dr  Biiftfttl.     Willlfems  Calk  Co.  r. 


cide  that  d  design  is  uiipatehtable,  It  is  iibl 
necessak-y  td  find  thai  it  infringes  an  eili-liet 
one;  for,  to  entitle  an  applicant  td  the  bene- 
fit of  the  Design  Act^  there  must  be  an  exel*- 
cise  of  the  inventive  facility.  In  re  Schmtib- 
stadter,  (1905)  26  Ajjp.  Cas.  (D.  C.)  331. 

Originality  and  thfe  exercise  of  the  invent- 
ive frtCultj^  are  as  essential  to  give  validity  to 
a  t)£ltent  for  a  design  as  for  d  inechanical  in- 
vention. General  Udsllght  Co.  r.  Matchless 
Mfg.  Cb.,  (1904)  l29  Fed.  137. 

Sto<i£edSit«  t^Hteiits  to  same  persbn*  — A 
desigti  patent  ivlll  bperate  ds  an  anticit)atioh 
bf  a  sUbseqhent  patelit  to  the  same  ihrttttbr, 
J  list  as  though  issued  to  another  person, 
where  everything  to  be  found  in  the  dhe  is 
pbrtFftjr^d  lii  the  btH^r.  Williams  Calk  Co. 
f.  XeVet-slip  Mfg.  Co.,   (1905)    138  Fed.  210 

Ndtelt jr.  —  Ot-igindlity  dnd  the  exercise  of 
the  iflVentiVe  faculty  are  Us  essential  to  give 
validity  to  a  patent  for  d  design  as  for  a 
fiiechniiicdl  invention.  Qenertll  Gaslight  Cd. 
f.  Matchless  Mfg.  Cb.,  (1904)  129  Fed.  187; 
WeisgHt-ber  r.  Cldwney,  (1904)  131  Fed. 
477. 

This  i-equirement,  however,  does  not  pre- 
clude the  selection  and  adaptation  df  an 
existihg  ^orm,  provided  it  is  more  than  the 
exercise  of  the  imitative  fhcUlty  and  the  re- 
sult la  in  effect  a  nei^  Creation  producing  a 
different  effect  dn  the  eye  of  the  drdihar^ 
observer.  Phoehix  Knitting  Works  r.  Grush- 
ltt*v',   (1910)    181  Fed.  160. 

Ajnoint  of  neTelty.  —  Unlike  the  case  of 
meehftnicfll  cohtrivanci^s,  the  change  or  omis- 
sion br  dddition  df  a  few  minor  details  of 
drnamenttitibil  in  a  design^  even  though  orna- 
mentation may  depend  oil  the  harmoniduk 
blending  of  numerous  details,  will  nbt  jus- 
tify the  multiplication  of  design  patents, 
even  though  one  design  may  readily  be  dis- 
tinguished from  another  by  some  one  or  more 
features.  In  re  Freeman,  (1904)  23  App. 
Cas.   (D.  C.)   226. 

Substantial  difference  is  required  to  ren- 
der IW8  gevefal  devices  {^atehtaljle  Ah  desigiis. 
In  ri  Fi-eeman,  (1904)  23  App.  Cas.  (D.  C.) 
226. 

Te^  df  lieT61t)r. -^  A  desi^  is  pateiitabie 
if  It  presents  tb  the  eye  of  the  ordihaty  ob- 
server A  dlffereht  effect  from  anyttlirig  that 
preceded  it,  ttfid  rehders  the  dHiele  to  which 
it  Is  applied  pleasing,  attractive,  and  jwpd- 
lat,  even  if  it  is  sihiple,  tlhd  does  not  &ho^ 
a  wide  departure  from  other  designs,  or  if 
it  is  d  cdmblhation  df  did  foi-ms:  Phdfenix 
Khltting  Wbrks  r.  Bradley  Kriitting  Cb;, 
(IdlO)    18l  Fed.  l63. 

The  nbVelty  of  a  desigh  is  to  be  detef- 
inined  by  the  comparative  appearance  of  the 
designs  tb  the  eyes  of  average  Observers,  aiid 
not  tb  the  eyes  of  experts.  In  re  Schraub- 
fitadter,  (1905)  26  App.  Cas.  (D.  d.)  331. 

Utility.—  The  ntility  intended  by  the  stlit- 
tlte  ih  wnployiiig  the  word  "  dseful,"  ai  U 
did  before  the  Amendment  df  190^,  Is  artistic, 
and  not  practical.  W^hat  is  meant  is  thdt 
the  design  shall  constitute  something  which 
is  artistically  worth  the  while,  and   is   not 


Nevterslip   Mfg.   Co.,    (1905)    136   Fed.    21d, 
afttrmed  \C.  C.  A.  1906)   145  Fed.  928; 

Design  t>atents  dt-e  gl-dUted  fdr  d^^tiedl-anee, 
and  not  with  reference  to  mechanical  dseflil- 
ness.  West  Disinfecting  Cd;  f.  Fhahk,  (C. 
C.  A.  1900)  146  Fed.  388^  b/ff rmctf  149  Fed. 
423,  79  C.  C.  A.  359. 

JEsthetic  ▼alnb.^A  desigh  ]Mtetlt  id  ad- 
dressed to  the  eye,  and  is  tb  be  judged  by  its 
ability  to  please,  and}  \Vhile  there  is  hb  bb- 
jectibn  to  the  article  to  Which  it  relates  being 
useful  ds  \&-ell  as  ornamental,  sudi  a  patent 
cannot  be  made  to  cover  A  biechtinical  fdnd- 
tion  dr  cOHstructiOn.  Weisgferber  v.  Clow- 
ney,    (1904)    131   Fed.  477. 

An  article  .to  be  a  proper  subjeet  fo^  a 
design  pateht  rniist  be  ode  trbieh  by  artistic 
treatment  in  form  arid  configuf'aiion  may  be 
giveh  value  frdm  ah  Esthetic  point  of  view. 
Williams  Calk  Co.  v.  Keifimerei*,  (1906)  145 
Fed.  928,  76  C.  C.  A.  466,  afirming  (1906) 
136  Fed.  210. 

The  pdtentability  of  a  desi^  does  not  de- 
pend on  its  esthetic  valhe.  The  Design  Act, 
As  eotlstrued  by  the  courts,  intehds  that  the 
patentability  of  a  desigh  shall  be  detet-mined 
by  its  appeal  tb  the  eyes  of  the  ordinary 
nianj  and  not  to  the  eyes*^  bf  a  jUry  of  artists. 
In  re  SchraubStadter,  (1905)  26  App.  Caa. 
(D.  C.)  331. 

Artieles  net  intended  for  dia^y.  —  A 
washer  for  thill-cbupling,  adapted  to  be  used 
around  the  spherical  knuckle  of  the  ihill- 
irori,  as  a  packing  between  that  and  the 
draft-eye,  where  it  is  doneealed  from  sight, 
is  usefulj  but  not  ornamental^  and  therefore 
cannot  be  made  the  subject  of  a  design  pat- 
ent; Brfcdley  f.  EccleSj  (C.  C.  A.  1903)  126 
Fed.  946i  affirming  122  Fed.  867,  and  revers- 
ing  122  Fed;  871. 

New  combinations  of  old  forms  in  designs. 
—  Whenever  ingenuity  is  displayed  in  pro- 
ducing a  njew  design  which  imparts  to  the 
eye  a  pleasihg  inipr&6§ibn;  efeh  tbou^  it  Ms 
the  result  of  uniting  old  forms  and  parta, 
sUbh  prodiictidri  is  {idtedtilble:  Getierkl  Gas- 
light Cb.  r.  Matchless  Mfg.  Cb.,  (1904)  129 
Fed.  137. 

Where  it  afipears  that,  by  unitilig  old  ela- 
merits  pereeivdble  in  other  lamp  desigihSi  a 
new  lamp  df  different  contour  and  ednstrue- 
tidn  is  produced,  and  where  the  colloeated  ele- 
ments also  impdrt  ah  ornaihental  afid  ^rad^- 
ftil  appearance,  riot  possessed  1^  b^ior  l&mp 
designs,  the  conception  is  be^nd  What  dn 
dtdiharily  skilled  workman  is  able  to  achieve. 
Gehbrdl  Gaslight  Cb:  v.  Matchless  Mfg.  Co;, 
(1904)    129  Fed.  137. 

Mere  asseinblins  of  old  pdrt8.-^Th6  ifiere 
dssemblihg  of  did  parts  to  make  k  striicture 
bf  a  riew  design,  although  riew  lines  arid 
curves  afid  a  harriiohioiis  arid  nbvfel  Whole 
are  proddced,  does  not  involve  iriverition  so 
as  to  render  the  design  patentable.  Crier  r. 
Innes,  (1908)  160  Fed.  103,  af/irmM  (C.  C. 
A.  1909)   170  Fed.  324. 

Anci^t  omamefttattoiu— ^In  a  fdnt  of  ty^, 
the  addltiob  of  an  old  waved  outline  to  com- 
mon forms  of  letters  does  not  amount  to  in- 
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vention.  In  re  Schraubatadter,  (1905)  26 
App.  Caa.  (D.  C.)   331. 

Deaign  for  sarcophagua.  —  A  sarcophagus 
monument  is  a  "manufacture"  within  the 
meaning  of  this  section  and  a  proper  subject 
for  a  design  patent.  Crier  v,  Innes,  (C.  C. 
A.  1909)  170  Fed.  324,  affirminsi  (JpOS)  160 
Fed.  103. 

Design  for  head  of  nalL  —  A  deai^  is  not 
patentable  which  consists  of  an  iron  nail 
having  a  mushroom-shaped  head  and  a  cir- 
cular protuberance  on  the  convex  side  of  the 


head.    In  re  Sherman,   (1910)   35  App.  Cas. 
(D.  C.)  100. 

Anticipation  of  mechanical  invention.  —  A 
design  patent  will  render  void  a  mechanical 
patent  subsequently  issued  to  the  same  in- 
ventor within  two  years,  as  a  matter  of 
double  patenting,  where  the  two  are  indis- 
tinguishable in  |heir  characteristics  and  are 
manifestly  the  outcome  of  the  same  inven- 
tive idea.  Williams  Calk  Co.  v.  Neverslip 
Mfg.  Co.,  (1905)   136  f^i,  210. 


Vol  V,  p,  602,  seo.  4930. 

Necessity  of  detailed  description.  —  While 
a  claim  for  a  design  patent,  reciting,  "  sub- 
stantially as  shown,"  or  "as  shown  and 
describea,"  and  accompanied  by  a  drawing, 
is  in  a  large  class  of  cases  sufficient,  and  \s, 
in  most  cases,  better  in  form  than  a  detailed 
description,  yet  there  are  cases  where  such 
detailed  description  is  not  onlv  permissible, 
but  necessary.  In  re  Mysatl,  (1905)  26 
App.  Cas.   (D.  0.)  366. 


Pesoription  by  dr«wi]|g«. -r- In  an  ftppUoft- 
tion  for  a  design  patent  for  a  font  of  type, 
it  is  sufficient  to  furnish  the  conventional 
drawing  accepted  for  years  by  the  Patent 
Office,  and  it  is  not  n^cessaryj  un4er  the 
Patent  Office  rules  relating  to  designs,  to 
show  or  describe  the  type  itself.  In  re 
Schraubstadter,  (1905)  26  App.  Cas.  (D.  C.) 
331. 


Vol  X,  p.  290,  see.  1. 

A]neii4inent  not  retrospective.  —  This 
amendment  does  not  operate  retroactively, 
and  therefore  dP^s  not  apply  to  applications 
pending  at  the  date  of  ^ts  passage.  Gueniffet 
F.  Wictorsohn,  (1908)  30  App.  Cas.  (D.  C.) 
432. 

This  amendment  did  not  operate  retro- 
spectively, and  therefore  the  rignts  of  an  ap- 
plicant whose  application  was  pending  at 
the  time  of  the  passage  of  the  amendment 
are  to  be  governed  by  the  original  and  not 
by  the  amendatory  Act«  and  his  priority  of 
invention  will  relate  only  from  the  date  of 
the  filing  of  his  application  here,  and  not 
from  the  date  of  the  filing  of  his  foreign  ap- 
plication. De  Ferranti  v.  Lyndmark,  (1908) 
30  App.  Cas.  (D.  C.)  417. 

Under  this  amendment  an  application  re- 
lates back  to  the  date  of  the  filing  of  the 
foreign  application,  and  gives  the  applicant 
priority  of  inyention  aa  of  that  d&t^,  while 
under  the  original  Act  ^be  applicant's  prior- 
ity dated  only  from  the  filing  of  his  applica- 
tion in  the  Patent  Office  here.  De  Ferranti 
r.  Lyndmark*    (1908)    30  App.  Cas,    (D.  C.) 

417/ 

Application  prior  to  international  conven- 
tion.—  A  German  inventor  ^yho  filed  his  ap- 
plication for  a  pt^tent  in  this  country  prior 
to  t'b^  date  when  Qermany  agreed  to  the  in- 


ternational conyention  for  the  protection  of 
industrial  property  is  not  entitled  to  his  fil- 
ing date  in  that  country  as  the  date  of  dis- 
closure and  constructive  reduction  to  prac- 
tice, under  this  amendment.  Winter  t%  La- 
tour,  (1910)  35  App.  Cas.   (D.  C.)  415. 

Term  as  affected  by  foreign  patent. — 
This  amendment  does  not;  a^ect  tbe  ^rm  9I 
patents  for  inventions  previously  patented 
m  a  foreign  country,  but  only  their  validity, 
and  did  not  operate  to  revive  sueh  a  patent 
which  had  previously  expired  under  the  pro- 
visions of  the  section  as  it  originally  stood. 
Sawyer  Bpindle  Co.  «.  Carpenter,  (C.  C.  A. 
1906)  143  Fed.  976,  afirming  (1904)  133 
Fed.  238. 

Acceptance  of  convention  by  foreign  gov- 
ernment.—  A  finding  by  the  Commissioner 
of  Patepts  in  i^n  interfefenpe  cas^  tha^  the 
Interior  Department  was  duly  advised  that 
Germany  had  adhered  to  the  international 
convention,  to  take  effect  May  1,  1903,  is  a 
sufficient  showing  that  subsequent  to  that 
date  Gerinany  was  affording  citizens  of  the 
United  States  applying  for  patents  there  the 
privileges  accorded  citizens  of  foreign  coun- 
tries applying  for  patents  here,  under  this 
aniendipent.  National  Metallurgic  Co.  r. 
Whitman,  (1910)   35  App.  Cas.  (D.  G.)  420. 
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PENAL  LAWS. 


1909  Supp.,  p.  408,  sec.  11. 

Right  of  United  States  to  control  proceed* 
ing.  —  Proceedings  for  the  enforcement  of 
the  neutrality  laws  are  necessarily  under 
the  control  of  the  United  States,  and  a  pro- 
seeding  against  a  vessel  seized  on  complaint 
oi  an  informer  for  Yiolation  of  this  section 


cannot  be  continued  if  the  United  States  dis- 
avows and  declines  to  ratify  the  seicure. 
Chamberlin  Metal  Weather-Strip  C!o.  c. 
Peace  MeUl  Weather-Strip  Co.,  (1011)  18Q 
Fed.  843. 


1909  Supp.,  p.  414,  sec.  35. 

Constitutionality. —  This  section  which  au- 
thorizes the  imposition  of  a  maximum  fine 
of  five  hundred  dollars  and  imprisonment  for 
not  more  than  two  years  upon  a  civilian  for 
knowingly  purchasing  or  receiving  in  pledge 
any  public  property  from  a  soldier,  is  not 
urconstitutional  as  providing  for  an  exces- 
sive fine  or  a  cruel  and  unusual  punishment, 
nor  as  providing  for  the  taking  of  property 
without  due  process  of  law.  Ontai  i;.  U.  S., 
(C.  C.  A.  1911)  188  Fed.  310. 

Clothing  fnmiahed  to  a  soldier  by  the 
United    States   under   a   clothing   allowance 


does  not  become  his  private  property  which 
he  has  a  right  to  dispose  of,  while  in  the 
service,  but  is  "public  property"  within 
this  section,  which  makes  it  a  criminal  of- 
fense to  knowingly  purchase  or  receive  in 
pledge  from  any  soloier  "  any  arms,  equip- 
ments, ammunition,  clothes,  military  stores, 
or  other  public  property,  whether  furnished 
to  the  soldier  .  .  .  under  a  clothing  allow- 
ance or  otherwise,  such  soldier  .  .  .  not  hav- 
ing the  lawful  right  to  pledge  or  sell  the 
i^me."  Ontai  v,  U.  S.,  (C.  C.  A.  1911)  188 
Fed.  310. 


1909  Supp.,  p.  462,  sec.  211. 

Construction  of  statute. —  This  section  pro- 
hibiting the  mailing  of  obscene  and  filthv 
mattef,  has  been  held  not  limited  to  publi- 
cations or  writings  relating  to  sexuality,  but 
to  include  every  filthy  communication.  U. 
S.  V.  Dempsey,  (1911)    188  Fed.  450. 


« 


Question  for  jury.  —  Whether  a  letter  was 
filthy/'  and  thus  nonmailable,  within  this 

section,  is  a  question  for  the  jury.     U.  8.  V. 

Dempsey,  (1911)   188  Fed.  450. 


1909  Supp.,  p.  473,  sec.  240. 

"Consignee.*'  —  This  section  provides  that 
whoever  shall  knowingly  ship  from  one  state 
into  another  any  package  containing  intoxi- 
cating liquor,  unless  the  package  be  so  la- 
beled on  the  outside  cover  as  to  plainly  show 
the  name  of  the  consignee,  the  nature  of  the 
contents,  and  the  quantity  contained  there- 
in, shall  be  fined  and  the  liquor  forfeited. 
It  has  been  held  that  the  term  "  consignee  " 
waR  so  used  in  its  primary  legal  sense  to  de- 
scribe the  person  to  whom  the  liquor  was  to 
be  delivered  at  destination  in  accordance 
with  the  contract  of  carriage,  and  hence 
where    wholesale    merchants    in    California, 


after  collecting  enough  orders  from  purchas- 
ers in  New  England  to  make  car  load  ship- 
ments, labeled  each  package  with  its  own 
name,  the  character  and  quantity  of  the 
liquor,  and  the  name  of  the  purchaser,  and 
consigned  the  entire  car  to  .itself  or  to  its 
own  order  with  directions  to  the  carrier  to 
notify  designated  persons,  the  shipper  was 
also  the  consignee  within  the  statute;  the 
names  of  the  purchasers  being  regarded  as 
surplusage,  so  that  there  was  no  violation  of 
the  Act.  U.  S.  17.  Eighty-Seven  Barrels,  etc, 
of  Wine,  (1910)   180  Fed.  215. 
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PENSIONS. 


Vol.  V,  p.  618,  sec.  4. 

Conviction  of  infamous  crime.  —  In  Garitee 
V.  Bond,  (1906)  102  Md.  379,  62  Atl.  631,  it 
was  held  that  one  conYicted  of  making  an 
overcharge  for  prosecuting  a  pension  claim, 
in  violation  of  this  section,  and  subject  to 
imprisonment  in  the  discretion  of  the  court, 
had  not  been  convicted  of  a  "  crime  rendering 
him  infamous  according  to  law,"  within  the 

Vol.  V,  p.  663,  880.  3. 

Scope  of  inyestigation.  —  A  special  pen- 
sion examiner  has  neither  power  nor  right 
to  extort  a  confession  of  violations  of  the 
criminal  provisions  of  the .  pension  laws  by 
a  witness  at  a  special  examination,  thouf^h 
there  is  no  intention  of  prosecuting  the  wit- 
ness therefor.  In  re  O'Shea,  (1908)  166 
Fed.  180. 

Presence  of  attorney.  —  A  special  pension 
examination  authorized  by  this  section  is 
not  a  secret  proceedinff,  and  hence  a  witness 
subpoenaed  to  testify  is  entitled  to  have  her 
attorney  present  at  the  examination  so  long 
as  he  conducts  himself  properly  and  does  not 

Vol.  V,  p.  664,  sec.  4746. 

The  language  **  any  pledge,  mortgage,  sale, 
assignment,  or  transfer,"  etc.,  found  in  this 
section,  refers  to  the  pension  before  it  has 
been  reduced  to  the   possession  of  the  pen- 

Vol.  V,  p.  665,  sec.  4746. 

Effect  of  amendment.  —  Making  and  pre- 
senting false,  fictitious,  and  fraudulent  papers 
in  connection  with  entry  of  coal  lands  is 
not  made  criminal  by  this  section,  as 
amended  by  the  Aet  of  July  7,  1898,  because 
such  amendatory  statute,  in  repeating  the 
original  words,  "concerning  any  claim  for 
pension  or  payment  thereof,  or  pertaining  to 
any  other  matter  within  the  jurisdiction  of 
the  Commissioner  of  Pensions,"  adds  the 
words  "  or  of  the  Secretary  of  the  Interior,'* 
since  such  section  as  originally  enacted  re- 
lated exchisively  to  pension  or  bounty  land 
claims,  and  every  enumeration  or  description 
of  new  acts  or  papers  in  addition  to  those 
embraced  in  the  section  prior  to  the  amend- 
ment, alone  concerns  pension  or  bounty  land 
claims.  U.  S.  r.  Keitel,  (1908)  211  U.  S. 
370,  29  S.  Ct.  123,  63  U.  S.  (L.  ed.)  230; 
U.  S.  r.  Herr,  (1908)  211  U.  S.  404,  29  8. 
Ct.  134.  53  U.  8.  (L.  ed.)  251;  U.  S.  r.  Herr, 
(1908)  211  U.  S.  406,  29  S.  Ct.  135,  53  U.  S. 
(L.  ed.)  252;  London  V.  U.  S.,  (C.  G.  A. 
1909)   171  Fed.  82. 


Maryland  statute  (Code  Pub.  Gen.  LOV^, 
art.  93,  sec.  51)  making  one  convicted  of  a 
**  crime  rendering  him  infamous  according  to 
law,"  disqualified  from  acting  as  executor, 
though  it  be  assumed  that  in  the  contempla- 
tion of  the  federal  jurisdiction  the  offense  be 
deemed  an  infamous  one. 


unlawfully  interfere  with  the  examination. 
Ill  re  O'Shea,  (1908)   166  Fed.  180. 

Notice  to  claimants.  —  Special  examina- 
tions as  to  the  merits  of  pension  claims,  au- 
thorized bv  this  section,  can  only  be  held  on 
notice  to  the  claimants.  In  re  O'Shea,  ( 1908 ) 
166  Fed.  180. 

Cross-examination*  — Witnesses  subpoenaed 
for  examination  as  to  the  merits  of  pension 
claims,  as  authorized  by  this  section,  are 
subject  both  to  examination  and  cross-ex- 
amination. In  re  O'Shea,  (1908)  166  Fed. 
180. 


sioner  and  taken  into  his  custody  and  con- 
trol. Omans  v.  Beeman,  (1910)  66  Misc. 
625,  124  N.  Y.  8.  166. 


Indictment.  —  An  indictment  under  this 
section,  as  amended  by  Act  July  7,  1898. 
which  charges  that  the  defendants  "  did 
knowingly  and  wilfully  procure  the  presen- 
tation to  the  Commissioner  of  Pensions  of  a 
false  and  fraudulent  paper  writing,"  etc.,  is 
insufficient  where  it  does  not  state  the  man- 
ner of  presentation,  or  the  name  of  the  per- 
son procured  to  present  it,  or  that  his  name 
is  unknown.  Miller  v,  U.  S.,  (1905)  136 
Fed.  681,  69  C.  C.  A.  355. 

Under  this  section  as  amended  which  pe- 
nalizes the  making  of  a  false  or  fraudulent 
affidavit,  it  is  not  sufficient  simply  to  allege 
that  the  affidavit  was  false.  There  must  be 
a  clear  averment  of  the  respect  in  which  it 
is  false  equivalent  to  the  assignment  in  per- 
jury cases.  U.  S.  t?.  Medina,  (1909)  15  N. 
M.  204,  103  Pac.  976. 

Swearing  witness.  —  Under  this  section  as 
amended  which  subjects  to  punishment  one 
who  knowingly  certifies,  when  not  true,  that 
a  witness  has  been  sworn  to  an  affidavit  to 
be  used  in  a  pension  case,  administering  the 
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Vol.  T,  p.  666,  see.  4746. 


PERJURY. 


Vol.  V,  p.  701»  too.  5Se8. 


oath  immediately  before  the  taking  down  o| 
the  statement  tnereunder,  equally  with  ad- 
ministering it  after  taking  down  such  state- 
ment, is  swearing  the  witness  to  such  affi- 
davit within  the  statute.  U.  S.  'V.  Medina, 
(1909)   16  N.  M.  204,  103  Pac.  976. 

RecoTery  by  United  States  from  |)^i)]c  op 
pension  checks  bearing  false  indorm^iiifnt-  -^ 
The  right  of  the  United  States  to  recover 
back  moneys  paid  to  a  bank  on  pension 
checks  bearing  the  forged  indorsements  of 
the  payees  is  not  conditioned  either  upon  de- 


mand or  the  giving  of  notice  of  the  discovery 
of  the  forgeries,  since  the  bank,  by  present- 
ing the  checks  for  payment,  warrants  their 
genuineness,  and  the  United  States  cannot, 
especially  in  view  of  the  provision  of  R.  S. 
sees.  4746,  4865,  contemplating  departmental 
regiiUt^ons  for  establishing  the  identity  of 
pensipn^rs,  be  charged  with  knowledge  of 
their  signatures.  U.  S.  v.  National  Exch. 
Bank,  (1909)  214  U.  S.  302,  29  S.  Ct.  665, 
53  U.  S.  (L.  ed.)  lOOfi.  revfrp^g  il9Q])  l^i 
Fed.  402,  80  C.  C.  A.  632. 


VoK  V,  p.  667,  860,  4747, 

General  njle  of  exemptions.  —  To  the  Bamn 
effect  as  tbe  original  note.  In  re  Ferguson, 
(1909)    140  Wis.  583,  123  N.  W,  123. 

Exemption  only  before  received  by  pen- 
sioner.—  Of  similar  effect  to  the  original 
note,  Omans  v,  Beeman,  (1910)  66  Misc. 
625,  124  N.  Y.  S.  166. 

Property  purchased  with  pension  money. 
—  Of  similar  effect  to  the  original  note.  In 
re  Ferguson,  (1909)  140  Wis.  583,  123  N.  W. 
128. 

The  words  ^  inure  whoUy  to  the  benefit 
of  sueh  pensioner'*  as  used  in  this  section 
mean  only  that  the  pension  funds  should  be 

Protected  until  they  had  come  safelv  into  the 
ands  of  the  pensioner,  after  which  they 
were  liable  for  his  debts;  and  henee  pension 
mon^,  in  the  hands  of  a  bankrupt  at  the 
time  of  the  adjudication,  neither  invested 
nor  mingled  with  other  funds,  was  not 
exempt.  In  re  Jones,  (1909)  166  Fed.  dS7. 
Pension  money  paid  to  the  guardian  of  an 
insane  pensioner,  and  by  him  loaned,  is  in 


process  of  transmission  to  the  pensioner,  ftlid 
still  under  control  of  the  federal  govern- 
ment} and  is  so  exempt  from  taxation.  Man- 
ning r.  Spry,  (1P03)  121  la.  191,  96  N.  W. 
873. 

Interest  on  pension  money.  —  Under  this 
section  providing  that  i^  peipsjipn  money  ^ue 
to  any  pensioner  shall  be  liable  to  seizure 
und«r  process  while  in  the  course  of  trans- 
mission to  the  pensioner,  and  the  Iowa  stat- 
ute (Code,  sees.  1309,  4009)  providing  that 
the  term  ^*  credit "  in  the  chapter  relating  to 
assessment  of  taxes  shall  include  every  claim 
or  demand  due  or  to  beeome  due  for  money, 
and  every  annuity  or  sum  of  money  receiv- 
able at  stated  periods,  but  United  States 
pensions  ar<e  not  included,  and  declaring  tixat 
all  pension  money  shall  be  exempt  from  exe- 
cution, interest  received  on  pension  money 
loaned  out  by  a  pensioner  is  not  exempt  from 
taxation.  Bednar  v,  Carroll,  (1008)  138  la. 
336,  116  N.  W.  316. 


VpL  V,  P^  677-     IPfirmon,  ql  vested  right,  etc.] 


Government's  right  tp  recover  from  bao^JF 
cashing  fraudulent  pension  checks. — Where 
a  fraudulent  pension  was  granted  to  W.,  and 
while  the  same  was  in  full  force,  and  before 
cancellation  on  the  notice  prescribed  by  such 
act,  the  defendant  bank  cashed  a  number  of 
pensioa  «faec]gg  dnuni  to  to*  ^rdar,  vfaich  i>n 


presentation  were  paid  by  the  government, 
it  was  held  that  the  government  could  not 
recover  the  money  from  the  bank  on  the 
theory  that  the  pension  was  fraudulent  and 
invalid.  U.  6.  t*.  North  Wi}l:e8hpro  Bank, 
(1910)  183  Fed.  759,  106  C.  C.  A.  471. 


PEIIJXJBY. 


Vol.  V,  p.  701,  9^0.  8392. 

• 

J:arisdiction.  —  Perjury  committed  by  false 
swearing  before  a  United  States  commis- 
sioner is  not  subject  to  the  jurisdiction  of  a 
state  court  under  a  state  iM^atute  defining 
and  punishing  perjury.  Com.  v.  Kitchen, 
(1911)   141  Ky.  655,  133  S..  W.  5a6. 

State  lawm  —  Wlh^e  a  defendant  swpre 
falsely,  as  to  his  jqualifications  to  become  a 
surety  on  a  distiller's  bond,  bfsfor^  a  deputy 
internal  revenue  collector,  it  was  held  that 
he  wa*  |iroperJly  charged  with  perjwry  there- 


on, as  defined  by  this  section,  though  under 
the  state  law  perjury  could  only  be  com- 
mitted in  a  judicial  proceeding,  other  false 
paths  being  defined  and  punished  as  'Vfalse 
swearinpj."  U.  S.  i;,.  Hardison,  (1905)  1.% 
Fed.  4l«. 

^That  iloep  or  does  npt  CAustitute  offense  — 
Oaths  uked  in  land  offlcea.  —  Un<}er  Timber 
and  Stone  Act  June  ^.  1878,  sec.  1,  ch.  151,  ^ 
Stat.  L.  89,  7  fM'  ^tajb.  Annot.  300,  which 
requires  aj^cants  to  pujrcfai^e  1$q4  tbeire- 
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7a|.  V,  p.  7^1,  MO.  5S(NI. 


PERJURY, 


Ttf .  T,  p.  70(,  4^.  68|»a|. 


luider  to  file  a  verified  written  9tatemep^, 
aad  lifter  the  required  publication  of  notijce 
to  "  C«riJi*h  to  the  register  ci  the  Land  it)flice 
8iR|;J9factory  evidence"  of  certain  fai^Sj  tJw 
rc^latioQs  of  the  Lan4  Department^  requir- 
ing such  evidence  to  be  in  the  form  .of  dep- 
o^ftions  under  oath,  are  in  furtherance  pf 
the  purposes  of  the  statute  an4  valid^  and 
the  uilse  swearing  in  either  the  preliminary 
statement  or  in  such  depositions  constitutes 
tjie  crime  of  perjury  and  an  offense  against 
tJk  United  Suites,  under  this  section.  Van 
GQsner  i?.  U.  S.,  (C.  C.  A.  1907)  153  Fed.  ^7. 

Where  an  entryman  on  public  lands  signed 
a^^  swor«  to  an  affidavit  that  he  entered  the 
Utnd  for  bis  individual  use  and  benefit,  and 
not  ^r  speculation,  when  ip  fact  h,e  in- 
Ix'nded  to  immediately  transfer  tl^e  lauid  to 
another  under  a  pre-existing  contract,  he 
thereby  committed  perjury  as  defined  by 
this  section.  Nickel!  t*.  TJ.  S.,  (C.  C.  A. 
1908)  161  Fed.  702,  affirmed  (C.  C.  A.  1909) 
167  Fed.  741.  See  also  U.  S.  v.  Brace, 
(1907)   149  Fed.  869. 

Proceedings  under  Oleomargarine  Act.  — 
Section  6  of  the  Oleomargarine  Act  (Act 
Kay  9,  1902,  ch.  784,  32  Stat.  L.  197,  3  Fed. 
S^at.  Annot.  131),  in  requiring  wholesale 
dealers  to  keep  such  books  and  render  such 
returns  as  the  Commissioner  of  Internal 
Revenue  may  by  regulation  require  under 
prescribed  penalties  for  its  violation,  has  no 
relation  to  the  tax  to  be  assessed  on  such 
dealer,  and  the  regulations  made  thereunder 
and  in  force  prior  to  their  revision  in  1907,  in 
requiring  an  oath  to  the  returns,  do  not  have 
the  force  of  law  in  aucb  sense  that  a  false 
oath  to  a  return  subjects  the  maker  to  prose- 
cution for  perjury  under  this  se^ction.  U.  S. 
17.  Lanason,  (1908)   166  Fed.  80. 

XaturaHzation  proceedtn^«.—r  Perjury  com- 
mitted by  a  false  allegation  of  fact  in  a 
i^aturalizaiion  petition  is  punishable  under 
this  section,  re^rdless  ol  whether  such  evi- 
dence is  punishable  under  Naturalisation 
Act  June  29,  1906,  ch.  9592,  sec.  23,  84 
Stat.  L.  603,  1909  Supp.  Fed.  Stat.  Annot. 
375,  or  not.  U.  S.  v.  Dupont,  (1910)  176 
Fed.  823. 

internal  revenue  maiiere. —  R.  S.  sec.  3165, 
as  amended  by  Act  Gong.  March  1,  1879,  ch. 
125,  sec.  2,  20  Stat.  L.  329,  3  Fed.  Stat. 
Annot.  573,  ^^uthorizes  «v«ry  collector  and 
deputy  collector  to  administer  oaths  touch- 
ing any  part  of  the  administration  of  the 
internal  revenue  laws,  or  where  such  oaths 
are  authorized  by  law,  or  by  regulations  au- 
thorized by  law.  Internal  Revenue  Laws 
1900,  p.  47,  sec.  321  (R.  S.  sec.  321,  3  Fed. 
StjiJ.  iU^not.  6£^6),  gi^s  t^e  Intei7;MiJ[  Reve- 
nue Commissioner  general  supervision  o^ 
.tJI;!^  ct9.1iefitio;i;i  of  taxes  in^ppae^  bj  %ifj  in- 


ter^l^l  revenue  Ij^w,  and  authorizes  hijp  to 
piepare  ^nd  ilistribift^  instruct iot^s,  regula- 
tion, ^c,  p^t^ining  thereto  j  i^nd  oi^e  of 
the  regulations  providing  for  the  collection 
o^  taxes  on  distilled  spirits  required  col- 
lectors to  examine  distillers'  sureties,  and 
to  require  them  to  "  justify  **  on  a  pre- 
scrit^ed  form.  It  has  l)een  held  that  under 
such  provision  an  oath  taken  by  a  distiller's 
surety,  with  r/eference  to  his  qualifications, 
before  ^  deputy  collector,  was  an  oath  taken 
iiM  a  case  In  which  '*  a  law  of  the  United 
States  authorizes  an  bath  to  be  adminis- 
tered," within  section  5392.  U.  S.  f.  Hardi- 
son,    (1905)    135  Fed.  419. 

Proceedings  for  patent.  —  R.  S.  sec.  4800, 
5  Ped.  Stat.  Annot.  42),  requires  an  appli- 
cant for  a  patent  to  make  ofith  that  he  fi^irly 
believes  himself  to  be  the  original  and  first 
inventor  or  discoverer  of  the  art,  machine, 
manufacture,  opmposition,  or  iipprovenpent  for 
which  he  solicits  a  patent,  that  hf  does  not 
know  and  does  not  believe  that  the  same  was 
ever  belore  known  or  used.  Ttie  Gommis- 
sioner  ol  Patents,  with  the  approval  of  the 
Secretary  ol  the  Interior,  und^r  authority  to 
make  ruies,  promulgated  rule  4^  providing 
that  the  applicant  shall  make  oath  or  affirma- 
tion that  he  does  verily  believe  himself  to  be 
the  original  and  first  inventor  and  discoverer 
of  the  art,  and  also  to  state  whether  he  is  the 
"sole"  or  joint  inventor  of  the  invention 
claimed  in  hi«  application.  It  has  been  held 
that,  since  the  Interior  Departvient  could  nojt 
by  rule  or  regulation  add  any  word  or  words 
to  the  statutory  oath,  an  applicant  for  a  pat- 
ent was  not  guilty  of  perjury,  t^ugh  he 
falsely  stated  that  he  was  the  **  sole  **  inventor 
of  the  article  tor  which  a  patent  was  applied. 
Patteraon  %.  U.  S.,  (C.  C.  A.  1919)  181  Fed. 
970,  reversing  (1909)   172  Fed.  241. 

iMsqvaliicatiOB  as  witness.—  The  provision 
in  this  section  that  every  person  convicted  ol 
perjury  shall  thereafter  be  incapahle  ol  fpv- 
ing  testimony  in  any  court  of  the  United 
64^Eites  until  such  time  as  the  jiu^ment 
against  him  is  reversed  exciudes  a  witness 
convicted  ol  perjury  under  the  laws  of  the 
United  States  from  giving  evidence  in  any 
United  States  court,  whatever  the  law  of  the 
state  where  the  trial  had  on  the  subjeoi 
may  be.  Wise  v.  Williams,  (1908)  162  Fed. 
161. 

The  disqualification  clause  appUes  only  to 
United  States  couT'ts  and  not  to  totUnony  in 
state  courts.  Samuels  v.  Com.,  (1909)  110 
Va.  901,  66  S.  E.  223. 

Necessity  for  conviction,  -r-  ]llnder  (t^is 
section  the  incapacity  to  testify  attaches  only 
tp  9  perso;!  yfho  h^  fc^een  ooinvicted  under  the 
eectioii.  0*Leary  v.  U.  S.,  (C.  P.  A.  1907) 
168Fe4,7W, 


Vol.  V,  p.  705,  $ec.  5383. 

Necgssity  lojr  su^^cr^pt^pjB  tp  f^se  patjh.^ 

^o  support  fin  indictment  for  subornation  of 
perjury  based  on  the  alleged  procurement  oiF 
thp  makii^g  of  a  false  a$({^vit  or  oath  before 
fj^  repei>;er  ^  r^f^er  of  a  Jfind  office  in  sup- 
{>brt  of  an  application  to  enter  land  under 


the  honiestef^  1a;sr,  it  is  not  essential  that 
the  affidfivit  shoulq  have  b^ejp  subscribed  as 
well  a9  sworn  to  before  such  officer.  Nurn- 
herger  v,  V.  8..  (C.  C.  A.  1907)  .156  Fed.  721. 
Entri^f  tp  fV^W^  l^Sfr—  trocurin^  entry- 
nu^n  P9  p\iiMP  h^^^  t9  «»?M  fal^  ^fl?.davits 
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constitutes  subornation  of  perjury  as  defined 
by  this  section.  Nickell  v.  U.  S.»  (G.  G.  A. 
1908)  161  Fed.  702,  (C.  G.  A.  1009)  167  Fed. 
741. 

Where  an  indictment  charged  that  the  de- 
fendant induced  G.  to  make  application  for 
the  purchase  of  timber  lands,  and  in  the  fur- 
therance of  such  application  to  make  a  false 
oath  at  the  time  of  final  entry  with  reference 
to  the  good  fai^h  of  the  application,  which 
the  register  of  the  Land  Office  was  authorized 
to  administer  by  R.  S.  sec.  2246,  6  Fed.  Stat. 
Annot.  233,  and  by  the  regulations  of  the 
Land  Department,  it  sufficiently  charoed  the 
offense  of  subornation  of  perjury.  XJ.  S.  v. 
Brace,  (1907)   149  Fed.  870. 

Instructions.  —  Instructions  given  on  the 
trial  of  a  defendant  charged  with  suborna* 


tion  of  perjury  in  procuring  homestead  en- 
trymen  to  make  false  oaths  were  held  errone- 
ous and  misleading  in  that  they  authorised 
the  jury  to  convict  in  case  they  found  that 
any  statement  made  by  affiants  in  their  affi- 
davits was  false  and  was  intentionally  sworn 
to,  when  there  was  evidence  tending  to  show 
that  some  of  the  recitals  in  the  affidavits  re- 
spectinff  the  intention  to  reside  on  and  im- 
prove the  land  as  affiants  understood  the  law 
were  not  applicable  to  their  entries;  and  that 
their  act  in  swearing  to  the  same  was  not 
therefore  wilful  and  corrupt,  as  required  by 
R.  S.  sec.  2291,  as  amended  by  Act  March  8, 
1877,  ch.  122,  sec.  2,  19  Stat.  L.  404,  6  Fed. 
Stat.  Annot.  292,  to  constitute  the  crime  of 
perjury.  Numberger  t'.  U.  S.,  (G.  G.  A.  1907) 
156  Fed.  722. 


Vol.  V,  p.  705,  sec.  5396. 

Requisites.  —  Since,  as  before,  the  enact- 
ment of  R.  S.  sec.  1025,  2  Fed.  Stat  Aimot. 
340,  providing  that  no  indictment  shall  be 
held  insufficient  for  defects  in  matter  of  form 
only,  and  this  section,  relating  to  indictments 
for  perjury,  every  indictment  for  perjury  in 
a  federal  court  must  contain  allegations  show- 
ing (a)  judicial  proceedings  or  course  of  jus- 
tice; (b)  that  all  the  defendant  was  sworn 
to  give  evidence  therein;  (o)  the  testimony 
given  by  him;  (d)  its  falsity;  and  (e)  its 
materiality  to  the  issue  or  inquiry.  Hogue 
!?.  U.  S..  (C.  G.  A.  1910)  184  Fed.  245. 

Setting  forth  the  substance  of  the  offense 
charged.  —  An  indictment  under  this  section, 
charging  the  defendant  with  perjury  in  falsely 
swearing  that  material  changes  were  made  in 
a  certain  document  before  he  signed  it,  was 
insufficient,  where  it  did  not  show  the  sub- 
stance at  least  of  the  change  which  it  was 
charged  that  he  testified  was  made.  Hogue  t?. 
U.  S.,   (G.  G.  A.  1910)   184  Fed.  245. 

Averring  such  court  or  person  to  have 
complete  authority.  —  R.  S.  sec.  2240,  as 
amended  by  Act  Gong.  March  4,  1904,  ch.  394, 
33  Stat.  L.  69,  10  Fed.  Stat.  Annot.  358,  au- 
thorizes proof  of  homestead  claims  to  be  made 
before  United  States  commissioners  in  the 
land  district  in  which  the  lands  are  situated, 
and  this  section  declares  that  every  person 
who  having  taken  an  oath  before  a  competent 
officer  in  any  case  in  which  the  law  of  the 


United  States  authorizes  an  oath  to  be  ad- 
ministered that  he  will  testify  truly,  etc, 
wilfully  and  contrarv  to  his  oath  states  or 
subscribes  any  material  matter  which  he  does 
not  believe  to  be  true,  is  guilty  of  perjury. 
An  indictment  for  perjury  in  support  of  a 
homestead  claim,  sworn  to  before  a  United 
States  commissioner,  alleged  that  the  com- 
missioner was  an  officer  who  was  authorised 
by  the  laws  of  the  United  States  to  adminia- 
ter  an  oath  and  take  testimony  in  such  pro- 
ceeding, and  was  then  and  there  engaged  in 
taking  testimony  on  the  application  of  W. 
to  make  final  homestead  proof,  etc.,  that  it 
thereupon  became  material  that  the  commis- 
sioner should  be  informed  by  the  testimony 
whether  W.  had  settled  and  resided  on  the 
land  in  good  faith;  and  that  to  prevent  the 
commissioner  from  knowing  the  true  facta 
the  defendant  wilfully,  corruptly,  and  falsely 
testified  to  facts  specified  which  he  did  not 
believe  to  be  true.  It  was  held  that  under 
such  allegations  the  court  would  take  judicial 
notice  that  the  commissioner  had  competent 
authority  to  administer  the  oath  to  defendant 
in  the  particular  proceeding,  and  that  the  in- 
dictment was  not,  therefore,  defective  for  fail- 
ure to  allege  the  commissioner's  authority 
to  administer  the  osih  on  which  the  perjury 
was  based.  Barnard  v.  U.  8.,  (G.  G.  A.  1008) 
162  Fed.  618. 


Vol.  V,  p.  707,  sec.  5397. 

Sufficiency  of  indictment  —  An  indictment 
for  subornation  of  perjury  in  procuring  an- 
otiier  to  make  a  false  oath  or  affidavit  Wore 
the  receiver  of  a  Land  Office  to  secure  an  en- 
try of  land,  which  averred  that  such  oath  or 
affidavit  was  made  in  support  of  "a  certain 
application  in  writing  to  enter  under  the 
homestead  laws  of  the  United  States,  subject 
to  entry  at  said  Land  Office,"  certain  land 
(IpHcribed,  was  held  to  be  sufficient  after  ver- 
dict as  showing  that  the  land  described  wan 
at  the  time  public  land  of  the  United  States, 
subject  to  homestead  entry  at  such  Land  Of- 


fice.   Numberger  i?.  U.  S.,  (C.  C.  A.  1907) 
156  Fed.  721. 

Designntion  of  court.  —  An  indictment  for 
subornation  of  perjury  must  designate  the 
court  in  which  the  perjury  occurred  by  specific 
averment  or  equivalent  words.  Where  the  cap- 
tion and  commencement  nhow  the  court  in 
which  the  indictment  was  found,  further  aver- 
ments with  reference  to  the  proceedings  in 
which  the  alleged  perjury  was  committed,  re- 
citing them  to  have  been  in  '*  said  court,'*  are 
not  sufficient.  U.  S.  v.  Howard,  (1904)  132 
Fed.  326. 
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Ayerment  that  witness  was  sworn.  —  Un- 
der the  settled  rule  that  an  indictment  for 
subornation  of  perjury  must  contain  all  the 
averments  necessary  in  one  charging  the  crime 
of  perjury  against  the  witness  suborned,  such 
an  indictment  with  respect  to  perjury  com- 
mitted in  court  must,  by  direct  averment  or 
equivalent  words,  show  that  the  suborned 
witness  was  sworn  to  speak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  It 
ia  not  sufficient  to  charge  that  defendant  pro- 
cured the  witness  falsely  upon  oath  to  de- 
pose, etc.,  since  such  averment  relates  to  the 
acts  of  defendant,  and  not  of  the  witness; 
nor  is  the  defect  cured  by  further  expressions 
which  assume,  without  stating,  that  the  wit- 
ness was  sworn  —  such  as  that  "when  he 
was  so  sworn,"  or  "when  he  so  swore,"  he 
did  not  believe  the  things  to  which  he  testi- 
fied to  be  true.  U.  8.  t?.  Howard,  (1004)  132 
Fed.  326. 

Averment  of  materiality  of  false  testi- 
mony.—  An  indictment  for  subornation  of 
perjury  must  show  that  the  testimony  of 
which  the  perjury  is  predicated  was  material, 
either  by  an  averment  in  terms  that  it  was 
material  or  by  stating  facts  showing  its  ma- 
teriality. U.  S.  V.  Howard,  (1004)  132  Fed. 
326. 

Omission  of  date.  —  An  indictment  for 
subornation  of  perjury,  under  R.  S.  sec.  5303, 
6  Fed.  Stat.  Annot.  706,  which  charges  that 
the  offense  was  committed  "  on  the  —  day  of 
December,  1803,"  is  defective,  but  the  date 
not  being  of  the  essence  of  the  offense,  the 
defect  is  one  of  form  only,  and  is  cured  by 
R.  8.  see.  1025,  2  Fed.  Stat.  Annot.  340.  which 
provides  that  no  indictment  shall  be  deemed 
insufficient  by  reason  of  any  defect  or  imper- 


fection in  matter  of  form  only,  which  shall 
not  tend  to  the  prejudice  of  the  defendant. 
U.  S.  0.  Howard,  (1004)  132  Fed.  325. 

Omission  of  word  "  wilfnL"  —  The  crime 
of  perjury,  as  defined  in  R.  S.  sec.  6302,  con- 
sists in  a  witness  wilfully  stating  contrary  to 
his  oath  any  material  matter  which  he  does 
not  believe  to  be  true;  and  while,  in  an  in- 
dictment for  subornation  of  perjury,  the 
omission  of  the  identical  word  "  wilful "'  in 
charging  the  false  swearing  by  the  witness 
may  not  be  fatal,  the  indictment  must  in  such 
case  contain  equivalent  words,  themselves  free 
from  ambiguity  or  equivocation.  Such  re- 
quirement is  not  met  by  an  averment  that  the 
defendant  knew  at  tlie  time  of  the  suborna- 
tion that  the  testimony  to  be  given  by  the 
witness  was  "false,  wilful,  and  contrary  to 
the  oath"  to  be  taken  by  the  witness,  which 
relates  to  the  knowledge  of  defendant,  and 
not  to  the  state  of  mind  of  the  witness.  U. 
S.  r.  Howard,  (1004)   132  Fed.  326. 

Evidence.  —  On  the  trial  of  a  defendant 
charged  with  subornation  of  perjury  in  pro- 
curing homestead  entrymen  to  make  the  re- 
quired oath  that  the  entry  was  not  made  for 
the  benefit  of  any  other  person,  when  in  fact 
they  had  agreed  to  convey  the  land  to  the  de- 
fendant for  a  stipulated  price  as  soon  as  they 
obtained  title,  it  was  held  to  be  error  to  re- 
fuse to  permit  the  defendant  to  testify  that 
he  made  no  such  agreements,  but  that  the 
agreements  actually  made,  as  he  understood 
them,  left  the  conveyance  optional  with  the 
other  parties  or  to  other  facts,  which  tended 
to  show  that  his  act  was  not  wilful  nor  cor- 
rupt, as  required  by  the  statute  to  constitute 
the  crime  charged.  Nurnberger  i;.  U.  S., 
(C.  C.  A.  1007)  156  Fed.  722. 
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Vol.  V,  p.  716,  sec.  3. 

Yesaeli  subject  to  duty.  — A  foreign  built 
vessel,  owned  entirely  by  a  citizen  of  the 
United  States,  and  entering  a  port  of  the 
United  States  from  Manila,  P.  I.,  is  not  sub- 
ject to  tonnage  duty  under  this  Act,  extend- 
ing such  duty  to  "foreign"  vessels  entering 

Vol.  V,  p.  718,  sec.  1. 

Indictment  for  infamous  crime.  —  The  re- 
quirement of  the  Fifth  Amendment  to  the 
Federal  Constitution,  that  infamous  crimes 
must  be  presented  by  indictment,  has  no  ap- 
plication to  the  Philippine  Islands.    Dowdell 

Vol.  V,  p.  718,  sec.  2. 

The  collection  of  duties  on  imports  to 
Manila,  which  was  not  authorized  by  the 
President's  order  of  July  12,  1898,  after  the 
ratification  of  the  treaty  of  peace  with  Spain, 
was  not  ratified  by  this  section  ratifying 
soeh  order  and  the  action  of  the  federal  au- 


from  the  Philippine  Archipelago,  since,  while 
not  "  a  vessel  of  the  United  States,"  because 
not  entitled  to  registry,  she  is  an  American 
and  not  a  foreign  vessel,  by  virtue  of  the 
citizenship  of  her  owner.  The  Alta,  (C.  C.  A. 
1005)   136  Fed.  513. 


r.  U.  S.,  (1911)  221  U.  S.  8'25,  31  S.  Ct.  590. 
56  U.  S.  (L.  ed.)  753. 

Trial  by  jury.  —  Dowdell  v,  U.  8.,  (1911) 
221  U.  S.  325,  31  S.  Ct.  590,  65  U.  S.  (L.  ed.) 
753,  following  the  same  case  set  out  in  the 
original  note. 


thorities  taken  in  accordance  with  its  pro- 
vision. Lincoln  r.  U.  S.,  (1905)  197  U.  S. 
419,  25  S.  Ot.  455,  49  U.  S.  (L.  ed.)  816, 
(1906)  202  U.  S.  484,  26  S.  Ct.  728,  50  U.  a 
(L.  ed.)    1117. 
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Vol.  V,  p.  719,  86C.  5. 

Advised  of  natu|re  j^b4  causi^  gf  |U{cup4tiQI!« 
—  The  requirement  of  th€  Philippine  Bili  of 
Rights,  that  the  9pcuse4  be  advised  of  the 
nature  and  cause  of  ^2)e  ficcusation  against 
him,  is  safiisfied  ^here  svush  complaint,  how? 
ever  opep  it  may  Ijp  jto  criticism  on  demurrer, 
supposing  the  strict^  rutes  of  the  old  common 
law  to  be  appliec),  I^.4y€8  no  doubt  in  the 
mind  of  a  person  of  rudimentary  intelligence 
that  it  means  to  charge  the  apcused  with 
falsification  of  documents,  contrary  to  the 
Philippine  Penal  Code.  Paraiso  v.  U.  S., 
(1907)  207  U.  S.  368,  28  S.  Ct.  127,  32  U.  S. 
(L.  ed.)  249. 

Confronting  witnesses.  —  The  right  of  Ibhe 
accused,  under  this  section,  to  mpet  the  wit? 
loesses  face  to  f^ce  was  not  infringed  by  the 
action  of  the  Supreme  Court  of  the  Philippine 
Isfands,  upon  snggestjop  pf  diminution  of  the 
record,  in  ordering  the  judge  and  cI^rk  of  the 
cpprt  belpw  to  supply  the  failure  of  tbf  record 
to  show  whether  tliie  a^ccused  pleaded  to  the 
complaint,  and  fverp  present  in  court  during 
the  entire  trial.  Dpwdell  r.  U.  S.,  (1911) 
221  U.  S.  326,  31  S.  Ct.  590,  55  U.  S.  (L.  ed.) 
753. 

Cruel  find  unusual  pm^ishment,  forbidden 
by  the  Philippine  Bill  of  Rights,  is  inflicted 
by  the  provisjops  of  the  Philippine  Penal 
Code  under  which  the  falsification  by  a  public 
official  of  a  public  and  pfiScial  document  must 
be  punished  l)y  Que  and  imprisonment  at  hard 
and  painful  labpr  for  a  period  ranging  from 
twelve  ye^r.a  and  i^  day  to  twenty  years,  the 
prisoner  toeing  subject,  ^s  accessories  to  the 
main  pu^isjiment,  to  carrying,  during  his 
imprisonment,  a  pl^aii)  ^t  %%&  an]$;Ve,  banging 
from  the  wrist,  to  deprivation  during  the 
term  of  imprisonment  of  civil  rights,  and  to 
perpetual  absolute  disqualification  to  enjoy 
political  rights,  hold  office,  etc.,  and  to  sur- 
veillance of  the  authorities  during  life. 
Weems  v.  U.  S.,  (19^^)  ^IT  U.  S.  349,  30  S. 
Ct.  644,  54  U.  S.  (L.  ed.)  793. 

Imprisonment  for  debt,  contrary  to  this 
section,  is  not  provided  by  the  Philippine 
Penal  Code,  under  which  a  person  convicted 
of  en^be^^lement  may  ))e  ms-i^e  tp  suffer  a  sub- 
sidiary imprisonn^i|t  for  a  tprm  not  exceed- 
ing pi^erthird  of  the  principal  penalty,  in  lieu 
of^the  r^sfior^tiion  pf  the  snm  found  to  be 
embezzled,  ivith  ^he  right  tp  be  released  from 
such  subsidiary  punishment  uppp  payment 
of  the  money  wrongfully  converted.  Free- 
man V.  U.  S.,  (1910)  217  U.  S.  539,  30  S.  Ct. 
692,  54  U.  S.   (L.  ed.)   874. 

Splf-crix^inntipn.  —  Ai^  apcused  persoii  can- 
not claim  to  have  been  conipelled  to  be  a  "^it- 
i^e^s  acaiQst  hin^sejf,  ip  violation  of  this  ^c- 
t^on,  &ca)}se  of  the  denial  pf  ^.  motion  to 
copipe)  the  provincial  fisc.^l  tp  return  ^  state? 
ment  made  by  accused  in  ignor^ance  of  l|is 
rights,  and  to  prohibit  the  fiscal  from  using 
the  statement,  where  such  statement  was  not 
afterwards  used  in  any  wav.  Pendleton  v.  U. 
S.,  (1010)  216  U.  S.  306.  30  S.  Ct.  316,  64 
U.  R.  (L.  ed.)  491. 

Pile  process  of  law  and  criminal  appeal. — 
Tbe  refusal  of  the  SupViiijnt*  Court  of  the 
Philippine  Islands,  on  an  appeal  in  a  crimi- 


nal ease,  to  entertain  an  pbjeption  to  the  suf- 
Hcipncy  of  the  complaint,  because  such  objec- 
tion was  not  raised  before  final  judgment  in 
the  trial  court,  does  not  amount  to  a  convic- 
tion of  the  apcused  without  informing  them 
of  the  nature  and  character  of  the  offense 
charged,  or  to  a  conviction  without  due 
process  of  law>  in  violation  of  |;hi8  section, 
altlfough  that  court,  on  appeal,  has  power  to 
re-pxamine  both  the  law  and  the  facts,  where, 
as  a  necessary  consequence  of  the  facts  found, 
the  testimony  offered  at  the  trial,  without  ob- 
jection or  exception  in  any  form,  established 
eyery  i ingredient  of  the  crime.  Serra  r.  Mor- 
tiga,  (1807)  204  U.  S.  470,  27  S.  Ct.  343,  51 
U.  S.  (L.  ed.)  571. 

Due  process  of  I4W.  —  The  4uc  process  of 
law  secured  to  the  people  of  the  Philippine 
Islands  by  this  Act  was  not  denied  by  the  afr 
firmance  in  the  Supreme  Court  of  the  Philip- 
pine Islands  pf  a  conviction  of  the  offense 
described  in  Philippine  Penal  Code,  art.  348, 
whjbh  was  repealed  after  the  conviction  and 
sentence  in  the  court  of  the  first  instance  by 
the  Apt  pf  the  i^hilippi))e  Commission  of  Oct. 
9,  1907,  Act  No.  1757,  the  repealing  Aet 
also  providing  for  the  punishment  of  the  same 
offense,  and  within  limitations  not  eiuteeded 
by  the  sentence  iinpose4  under  the  former  Ant. 
Ong  Chang  Wii)g  V.  U.  S.,  (1010)  218  U.  a 
272,  31  S.  Ct.  16,  54  U.  S.  (L.  ed.)    1040. 

Pue  process  of  law  was  not  denied  by  the 
action  of  the  Supreme  Court  of  the  Philippine 
Islands  in  ipaking  an  order  upon  its  own  mo- 
tion wfien  the  accused  were  absent  from  the 
conrt,  requiring  the  judge  and  clerk  of  court 
below  to  supply  deficiencies  in  the  reisord. 
Dowdell  r.  U.  S.,  (1911)  221  U.  S.  325,  31  S. 
Ct.  690,  55  U.  S.  (L.  ed.)  763. 

Twice  put  in  jeopardy. —  An  accused  is  not 
placed  twice  in  jeopardy  for  the  same  of- 
fense within  the  meanmg  of  this  section 
because  the  Supreqie  Couft  of  the  Philippine 
Islands,  upon  reversing  judgment  below  in  a 
criminal  case,  on  an  appeal  taken  by  the 
accused,  convicted  him,  on  tl|e  saino  fapt^ 
of  a  different  offense,  carrying  an  increased 
sentence.  Trono  v.  IJ.  S.,  (1065)  189  U.  S. 
521,  26  S.  Ct.  121,  60  U.  S.  (L.  ed.)  292; 
Flemister  I7.  U.  S.,  (1907)  207  U.  S.  372,  28 
S.  Ct.  129,  62  U.  S.  (L.  ed.)  262. 

Treating  as  two  different  offenses  assaults 
on  two  different  ipijividuals  does  not  place 
the  accused  twice  in  jeopardy  for  the  same 
offense,  even  if  these  assaults  occurred  veff 
near  each  other,  in  one  continuing  attempt  to 
defy  tfip  law.  Flemjstpr  t\  U.  S.,  (1907)  207 
U.  S.  37^,  28  S.  Ct.  129,  62  U.  S.  (L.  ed.) 
262. 

The  offenses  of  behaving  if^  an  indeoent 
mauner  in  ^.  pubjic  pljE^pe,  open  to  public  yiew, 
punishable  under  municipal  ordinance,  and 
of  insulting  a  public  ofiicer  by  ^d  or  wor^  ip 
his  presence,  contrary  to  P.  I.  Pen.  Code,  arl 
257,  are  not  identical,  so  that  a  convictioii  of 
the  first  will  har  a  prosecution  for  the  ^ther.. 
although  the  acts  and  words  of  the  accuse^ 
set  forth  in  both  charges  are  the  same. 
Gavieres  t?.  U.  S.,  (1911)  220  U.  S.  688*  81 
S.  Ct.  421,  66  U.  8.  (ii.  «1)'489. 
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An  acquittal  o!  hdinicid^,  as  defined  id  the 
Penal  Code  of  the  Phili|ipin^  Idlandd,  art.  404^ 
18  a  bar  to  a  aubdequ^nt  ebntiction  of  the 
same  offefise  drising  but  of  the  8am«  facta, 
und^r  an  iilfbriHatidil  charging  thb  higher 
criUie  of  assadfiinatidn,  ks  defined  by  article 
403,  sinee  if  ilot  giilUy  of  the  leaser  crime 
the  abcused  eould  nbt,  fbr  th^  same  aeta,  be 
guilty  bf  the  Offense  of  higher  grade.    Oraf- 

Vol.  V,  p.  722^  seo^  9. 

Hearing  on  appeal.  —  The  Sufireme  Court 
of  the  Philippine  UlandS^  in  reviewing  the 
judgment  of  the  court  of  first  instance,  in  a 
criminal  case,  may  determine  for  itself  the 

VoL  V,  p«  H%  seCi  10^ 

This  section  is  substanii ally  re-enacted  in 
Judicial  Code,  sec.  248,  ante,  title  Judiciary, 
vol.  1,  p.  234,  of  this  Supplement. 

All  the  reported  cases  taken  to  the  Su- 
preme Court  from  the  t'hilippines  down  to 
June,  1011,  w)iibh  are  not  cited  or  not  suf- 
ficiently descrii)ed  b^low  in  this  note,  are  as 
follows:  Kepner  t'.  U.  S.,  (1904)  195  C.  S. 
100,  24  S.  Ct,  79?,  49  U.  S.  (L.  ed.)  114; 
Mendezona  r.  U.  S.,  (i904)  195  U;  S.  168,  24 
S.  Ct.  808,  49  U.  S.  |L.  ed.)  136;  Trono  <\ 
tr.  S.,  (1905)  199  U.  S.  521,  26  S.  Ct.  121,  50 
U.  S.  (L.  ed.)  292;  Grafton  v.  U.  S.,  (1907) 
206  U.  S.  333,  27  S.  Ct.  749,  5l  U.  S.  (L.  ed.) 
1084  (criminal  cases  involving  constitutional 
question  whetlier  defendant  was  twice  in 
jeopardv  for  ite  same  oflfense) ;  t)orr  v,  U. 
6.,  (1904)  195  tJ.  S.  i38,  24  &.  Ct.  808,  49 
U.  S.  (L.  ed.)  128  (as  to  constitutional  right 
to  trial  by  jury)  ;  Serra  v.  Moriiga,  (1907) 
204  U.  S.  470^  27  S.  Ct.  343.  51  U.  S.  (L.  ed.) 
571  (a  conviction  of  adultery  on  eomplaini 
of  the  injured  pai'ty,  involving  constitutional 
question  ol  due  process  of  law)  ;  Flemister 
r.  U.  S.,  (1907)  207  U.  S.  372,  28  S.  Ct.  129, 
52  U.  S.  (L.  ed.j  252;  Carrington  v,  U.  S., 
(1908)  208  \J,  S.  1,  28  S,  Ct.  2d3,  52  tJ.  S.  (t. 
ed.)  367  (federal  Constitution  anci  statutes 
involved)  ;  Calvo  i'.  tie  Gutierrez,  (1908)  208 
U,  S.  443,  28  S.  Ct.  382,  52  U.  S.  (L.  ed.) 
564  (clecree  construing  a  family  settlement 
of  real  estate)  ;  Bosque  r.  U.  R.^  (1908)  200 
y.  S.  91,  28  S.  Ct.  501,  52  U.  S.  (L.  ed.) 
698  (application  fbr  admission  io  the  bar, 
construction  and  eiiect  oi  treaty  involved, 
and  due  process  of  law)  ;  Strong  r.  liepide, 
|lb09)  2lS  U.  S.  419,  29  S.  Ct.  521,  53  t.  S. 
(L.  ed.)  853  j(an  action  to  recover  shares  of 
corporate  stock);  I'endleton  v.  U.  S.,  (1910) 
216  U.  8.  305,  30  S.  Ct.  316,  54  U.  S.  (L.  ed.) 
49l  (as  to  alleged  compulsory  self-crimina- 
tion) ;  Weems  r.  tJ.  6.,  (1910)  217  U.  S; 
§49,  3()  S.  Ct.  544,  54  U.  S.  (t.  ed.)  793,  (de- 
termining that  a  punishment  was  forbidden 
bv  the  Philippine  Bill  of  Rifehts)  ;  Freeman 
V,  U.  S.,  (1910)  217  U.  S.  539,  ^0  S.  Ct.  592, 
64  U.  8.  (L.  ed.)  874  (a,crimina.l  case  involv- 
ing the  provision  in  the  Bill  of  lights  ^or  the 
government  of  the  PliiJippines.  "that  t\o  per- 
flon  shall  be  imprisoned  for  debt  **)  ;  Ling  Su 
Fail  V.  U.  8.,  (1910)  218  U.  S.  ^02,  31  8.  Ct. 


Ion  V,  U.  S.,  (1907)  206  U.  8.  333,  27  8.  Ct. 
749,  81  U.  8.  (L.  ed.)   1084: 

One  acquitted  by  a  ihilitary  court  of  com- 
petent jurisdiction  of  the  crime  of  homicide, 
as  defined  by  the  Penal  Code  of  the  Philit)- 
pine  Islands,  art.  404,  cannot  be  tried  a  sec- 
ond time  in  a  civil  court  df  those  islands  for 
the  same  offense.  Grafton  t.  U.  8.,  (1907) 
206  U.  8.  833,  27  8.  Ct.  749,  81  U.  8.  (L.  ed.) 
1084. 


guilt  or  innocefice  of  the  defendant,  upon  the 
proofs  presented  at  the  trial.  Pehdletoli  f. 
U.  8.,  (1910)  216  U.  8.  305,  80  8.  Ct.  815,  64 
U.  S.  (L.  ed.)  491. 


2l,  54  U.  8.  (L.  ed.)  i049,  and  Ong  Chang 
Wing  V.  U.  8.,  (1910)  218  p.  8.  272,  31  S.  Ct. 
15,  54  tl.  8.  (L.  ed.)  1040  (criminal  cases 
involving  constitutional  question  of  due 
process    of    law) ;     Chantangco    v.    Abaroa, 

(1910)  218  U.  8.  476.  3i  8.  Ct.  34^  54  U.  8. 
(L.  ed.)  Ill6  (a  civil  action  for  a  jurisdic- 
tional amount,  involving  question  of  bar  by 
previous  acquittal  in  a  criminal  action)  ;  At- 
lantic, etc.,  Co;  t*.  Philippine  Islands,  (1910) 
219  U.  8.  17,  31  8.  Ct.  138,  55  U.  8.  (L.  ed.) 
70  (an  action  to  recover  from  the  government 
of  the  Philippine  Islands  the  cost  of  repairing 
the  damage  to  ah  incompleted  public  work) ; 
Enriquez  v.  Go-tiongco,  (1911)  220  U.  8. 
307,  31  8.  Ct.  423,  56  U.  8.  (L.  ed.)  476  (to 
review  a  judgment  which  afiirmed  a  judgment 
dismissing  a  suit  to  set 'aside  a  judgment  sale 
of  community  property) ;   Gatieres  r.  U.  S., 

(1911)  220  U.  S.  338,  31  8.  Ct.  421,  65  U.  8. 
(L.  ed.)  489;  Ddwdell  v.  U.  8„  (1911)  221 
y.  S.  325,  31  8.  Ct.  590,  55  U.  8.  (L.  ed.) 
753  (a  criminal  case  involving  constitutional 
questions). 

Appellate  juriadiction  in  aivorce  case. — ^The 
general  rule  that  the  federal  courts  have  no 
jurisdiction  of  the  subjects  of  divorce  or 
alimony  does  not  preclude  an  appeal  from  a 
decree  of  the  Supreme  Court  of  the  Philip- 
pine IsIi.-mIs  reversing  a  decree  of  the  court 
of  first  instance,  granting  a  divorce  to  a 
wife  and  awarding  her  as  alimony  pendente 
iitCj  and  as  her  share  of  the  conjugdl  property, 
a  sum  in  excess  of  $25,000.  De  La  Rama  v, 
De  La  Rama,  (1906)  201  U.  8.  303,  26  8.  Ct. 
485,  50  IT.  S    (L.  ed.)  76,5. 

Statute  of  the  United  States  involved. — 
A  suit  to  restrain  the  defendant  from  setting 
up  title  to  certain  eold  mines  in  the  Philip- 
pine Islands,  or  interfering  with  the  same, 
and  to  obtain  an  accounting  in  which  th«» 
meaning  and  elTect  of  the  provision  of  the 
Act  of  Julv  1,  1902,  ch.  1369,  sec.  45,  3i 
Stat.  L.  703,  5  Fed.  Stat.  Annot.  731,  con- 
cerning land  titles  ,  are  in  question,  in- 
volves a  stntute  of  the  United  States  and  a 
decree  therein  is  therefore  appealable.  Reavis 
r.  Fianzn.  (1*)09)  215  V.  S;  16,  30  8.  Ci: 
1,  54  r.  ^.    (T..  ed.)    7r 

Cases  involving  a  treaty.  —  Judgments  of 
the  Supreme  Court  of  the  Philippine  Islands 
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denying  any  liability  of  the  present  city  of 
Manila  upon  municipal  obligations  incurred 
prior  to  the  cession  of  the  Philippine  Islands 
to  the  United  States  by  the  treaty  of  Dec.  10, 
1898,  30  Stat.  L.  1754,  7  Fed.  Stat.  Annot. 
814,  are  rendered  in  cases  in  which  a  treaty 
of  the  United  States  "  is  involved,"  and  are 
therefore  appealable,  "since  neither  the  court 
below  nor  this  court  can  determine  the  con- 
tinuity of  the  municipality  nor  the  liability 
of  the  city  as  it  now  exists  for  the  obligation 
of  the  old  city,  without  considering  the  effect 
of  the  change  of  sovereignty  resulting  from 
that  treaty."  Vilas  v.  Manila,  (1911)  220 
U.S.  346,  31  S.Ct.  416,65  U.  S.  (L.  ed.)  491. 

*•  Value  in  controversy.'*  —  The  value  of  a 
mortgaged  vessel  and  the  profits  from  its  use, 
demanded  in  a  dismissed  counterclaim  in  a 
suit  to  foreclose  the  mortgage,  cannot  be 
added  to  the  amount  of  the  mortgage  debt  in 
determining  the  value  of  the  matter  in  con- 
troversy for  the  purpose  of  appellate  jurisdic- 
tion. Martinez  v.  International  Banking 
Corp.,  (1911)  220  U.  S.  214,  31  S.  Ct.  408,  55 
U.  S.  (L.  ed.)  438,  the  court  saying:  "The 
case  of  Harten  t?.  L5ffler,  (1909)  212  U.  S. 
397,  29  8.  Ct.  361,  63  U.  S.  (L.  ed.)  668, 
is  cited  as  authority.  But  conceding  that 
cases  may  arise  where  the  amount  of  a  judg- 
ment in  favor  of  a  plaintiff  may  be  combined 
with  the  sum  demanded  in  a  dismissed  coun- 
terclaim of  a  defendant,  to  determine  whether 
the  jurisdictional  value  exists,  manifestly 
this  is  not  a  case  for  the  application  of  the 
doctrine.  The  value  of  the  matter  in  dispute 
in  this  court  is  the  test  of  our  jurisdiction. 
Hilton  V.  Dickinson,  (1883)  108  U.  S.  166,  2 
S.  a.  424,  27  U.  S.  (L.  ed.)  688." 

Two  suits  separately  commenced,  but  tried 
together  for  convenience,  will  not  be  treated 
as  consolidated,  for  the  purpose  of  increasing 
the  amount  in  dispute  so  as  to  sustain  an  ap- 
peal, where  the  understanding  of  court  and 
counsel  below  was  that  there  was  in  fact  no 
consolidation.  Martinez  v.  International 
Banking  Corp.,  (1911)  220  U.  S.  214,  31  S. 
Ct.  408,  66  U.  S.  (L.  ed.)  438. 

Uniting  iniercaU  in  several  particB,  —  The 
judgment  in  an  action  to  recover  real  prop- 
erty in  which  the  plaintiff,  although  claiming 
under  a  single  title  all  the  land  occupied 
separately  by  the  various  defendants,  does 
not  allege  joint  ownership  or  joint  possession 
or  joint  action  of  any  kind,  the  controversy 
with  each  defendant  relating  to  a  separate 
and  distinct  parcel  does  not  show  a  jurisdic- 
tional amount  in  dispute,  for  the  purpose  of 
appeal,  where  such  judgment,  while  ap- 
parently rendered  jointly,  so  far  as  the  dam- 
ages are  concerned,  against  all  the  defend- 
ants, runs  separately  against  each  defendant 
for  recovery  of  possession  of  that  part  of  the 
land  of  which  he  was  alleged  and  found  to  be 
in  possession,  and  the  whole  amount  of  the 
damages  added  to  the  value  of  the  land  in 
controversy  with  any  one  of  the  defendants 
does  not  equal  the  jurisdictional  amount. 
Tupino  r.  La  Compania  General  De  Tabacos 
De  Filipinas,  (1909)  214  U.  S.  268,  29  S.  Ct. 
610,  63  U.  S.   (L.  ed.)   992. 

Af/idavite  of  value,  —  In  Roura  v.  Philip- 
pine Islands,  (1910)  218  U.  S.  386,  31  S.  Ct. 


73,  64  U.  S.  (L.  ed.)  1080,  to  review  a  judg- 
ment affirming  the  trial  court  in  refusing, 
on  the  opposition  of  the  insular  government, 
the  prayer  for  registration  of  a  land  title, 
the  court  Said:  "Without  going  into  detail, 
we  say,  in  view  of  the  affidavits  filed  in  this 
court  concerning  the  value  of  the  property 
after  allowing  for  the  elements  of  speculation 
possiblv  entering  into  the  amount  fixed  in 
the  affidavits,  we  think,  in  the  absence  of 
affidavits  in  rebuttal,  a  sufficient  showing  has 
been  made  to  give  jurisdiction." 

To  the  point  that  affidavits  of  value  of 
property  claimed  by  the  appellant  should  be 
confined  to  the  part  of  his  claim  that  is  in 
controversy  in  the  Supreme  Court  on  the  ap- 
peal, see  Reavis  v,  Fianza,  (1909)  216  U.  S. 
16,  30  S.  Ct.  1,  54  U.  S.  (L.  ed.)  72. 

''Final  Judgmenta  and  decraea.''  — A  judg- 
ment of  the  Supreme  Court  of  the  Philippine 
Islands  which  directs  the  entry  of  judgment 
for  the  plaintiff  below,  in  accordance  with  its 
decision,  but  leaves  to  the  lower  court  the 
judicial  determination  of  the  exact  amount 
for  which  the  judgment  shall  be  entered,  is  not 
final  for  the  purpose  of  an  appeaL  Martinez 
V,  International  Banking  Corp.,  (1011)  220 
U.  S.  214,  31  S.  Ct  408,  65  U.  S.  (L.  ed.) 
438. 

Mode  of  review.  —  Writ  of  error,  and  not 
appeal,  is  the  proper  proceeding  to  obtain  a 
review  by  the  United  States  Supreme  Court 
of  a  judgment  affirming  a  judgment  of  the 
Court  of  Land  Registration,  which  denied 
registration  of  a  tract  of  land.  Tiglao  v.  In- 
sular Government  of  Philippine  Islands, 
(1910)  216  U.  S.  410,  30  S.  Ct.  129,  54  U.  S. 
(L.  ed.)  267,  following  Carino  v.  Insular 
(Government  of  Philippine  Islands,  (1909i 
212  U.  S.  449,  29  S.  Ct.  334,  53  U.  S.  (L.  ed.) 
594;  Jover  v.  Costas  v.  Insular  Government  of 
Philippine  Islands,  (1911)  221  U.  S.  623,  31 
S.  Ct.  664,  55  U.  S.  (L.  ed.)  884. 

"  Errors  alleged  to  have  been  committed  in 
an  action  at  law  can  be  reviewed  here  only  by 
writ  of  error.  This,  in  the  absence  of  modifi- 
cation by  statute,  is  the  rule  in  respect  to  all 
courts  whose  records  are  brought  here  for 
review."  Behn  v.  Campbell,  (1907)  206  U.  S. 
403,  27  S.  Ct.  502,  51  U.  S.  (L.  ed.)  867,  en- 
tertaining a  writ  of  error  to  review  a  judg- 
ment in  an  action  plainly  at  law,  but  citing 
Behn  v,  Campbell,  (1906)  200  U.  S.  611,  26  S. 
Ct.  763,  50  U.  S.  (L.  ed.)  619,  where  an  ap- 
peal first  taken  in  the  same  case  was  dis- 
missed. 

Appeal,  and  not  a  writ  of  error,  is  the 
proper  method  of  obtaining  a  review  of  :x 
final  order  of  the  Supreme  Court  of  the  Phil- 
ippine Islands  denying  an  application  for  a 
writ  of  habeas  corpus,  because  "  final  orders 
of  the  Circuit  Courts  or  District  Courts  of  the 
United  States  in  habeas  corpus  can  only  be 
reviewed  by  appeal,  and  not  by  writ  of  error." 
Fisher  v.  Baker,  (1906)  203  U.  S.  174,  27  S. 
C^.  136,  61  U.  S.  (L.  ed.)  142,  dismissing  a 
inTit  of  error. 

Record.  —  A  conviction  for  crime  is  not 
reviewable  as  involving  the  denial  of  the  pro- 
tection afforded  by  the  Philippine  Bill  of 
Rights,  where  the  most  that  can  be  gathered 
from  the  record  is  that  the  complaint  was 
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bad  by  the  rules  of  criminal  pleading. 
Paraiso  v,  U.  S.,  (1007)  207  U.  S.  368,  28  S. 
Ct.  127,  52  U.  S.  (L.  ed.)  249,  dismisBing  a 
writ  of  error.  See  generally  eases  cited  under 
l98ue  must  appear  of  record^  in  note  to  sec- 
tion 5  of  the  Circuit  Court  of  Appeals  Act 
of  1801,  4  Fed.  Stat.  Annot.  405,  and  ante, 
title  JuDiciABT,  p.  1321,  of  this  Supplement. 

Denial  of  a  motion  for  rehearing  by  the 
Supreme  Court  of  the  Philippine  Islands  can- 
not serve  to  bring  federal  questions  into  the 
record  so  as  to  sustain  a  writ  of  error  to 
that  court.  Paraiso  v,  U.  S.,  (1907)  207 
U.  S.  368,  28  S.  Ct.  127,  62  U.  S.  (L.  ed.)  249. 

Presiimptioiia  on  appeaL— The  grounds  for 
refusing  to  grant  a  new  trial  for  newly  dis- 
covered evidence  will  be  presumed,  on  a  writ 
of  error,  to  have  been  sufficient,  where  they 
do  not  appear  on  the  record.  Santos  v.  Holy 
Roman  Catholic  and  Apostolic  Church,  (1909) 
212  U.  S.  463,  29  S.  Ct.  338,  53  U.  S.  (L.  ed.) 
599,  an  action  to  recover  possession  of  a 
chapel. 

Qaestiona  reviewable — aadgnmeBt  of  er- 
rors.—  Alleged  errors  of  law  in  the  opinion 
of  the  court  below,  which  was  engaged  with 
a  di8cu::.8ion  of  evidence  and  the  inferences 
which  might  properly  be  drawn  from  it,  will 
not  be  considered  on  a  writ  of  error  if  they 
are  not  contained  in  the  assignment  of  errors, 
where,  on  the  whole,  it  is  clear  that  the  facts 
found  justify  the  judgment  rendered.  Behn 
r.  Campbell,  (1907)  205  U.  S.  403,  27  S.  Ct. 
602,  61  U.  S.  (L.  ed.)  857. 

"W«  do  not  feel  called  upon  to  consider 
errors  not  assigned.  See  CNeil  v.  Vermont, 
(1892)  144  U.  S.  323,  331,  12  S.  Ct.  693,  36 
U.  S.  (L.  ed.)  450,  456."  Paraiso  i>,  U.  S., 
( 1907 )  207  U.  S.  368,  28  S.  Ct.  127,  62  U.  S. 
(L.  ed.)  249. 

Questions  not  raised  below,  respecting  the 
denial  of  rishts  which  find  expression  and 
sanction  in  tne  Federal  Constitution  and  the 
Philippine  Bill  of  Rights,  may  be  considered 
by  the  Supreme  Court,  on  error  to  the  Su- 
preme Court  of  the  Philippine  Islands,  in 
the  exercise  of  its  discretion  under  Supreme 
Court  rule  35,  to  notice  a  plain  error  not  as- 
sig^.  Weems  v,  U.  S.,  (1910)  217  U.  S. 
349,  30  S.  Ct.  544,  54  U.  S.  (L.  ed.)  793. 

The  objection  that  possession  and  working 
of  mining  claims  in  the  Philippine  Islands 
for  the  time  required  under  the  Act  of  July 
1.  1902,  ch.  1369,  sec.  45,  32  SUt.  L.  703,  5 
Fed.  Stat.  Annot.  731,  to  establish  a  right  to 
a  patent,  will  not  support  a  suit  to  enjoin 
setting  up  title  or  interfering  with  the  same, 
comes  too  late  after  a  trial  upon  the  merits. 
Reavls  v,  Fianza,  (1909)  215  U.  S.  16,  30 
S.  Ct.  1,  64  U.  S.  (L.ed.)  72. 

Scope  of  review.  —  "&  reviewing  the  ac- 
tion of  the  court  below  we  are,  of  course,  con- 
fined to  the  record  and  the  case  therein  made, 
and  may  not,  as  the  result  of  mistaken  sug- 
gestions as  to  the  issues  and  proof,  disregard 
our  duty  by  deciding,  not  the  case  as  made, 
but  an  imaginary  one,  wherein  issues  not 
made  and  not  presented  below  would  have  to 
be  supplied,  and  whereby  conjecture  and  sur- 
mise must  be  indulged  to  replace  the  total 
absence  of  all  proof  on  a  particular  subject." 
Roura  v.  Philippine  Islands,  (1910)  218  U. 
8,  386,  31  S.  Ct.  73,  54  U.  6,  (L.  ed.)   1080. 


Review  of  questions  of  fact  — On  a  writ 
of  error  finding  of  fact  are  not  open  to  re- 
examination, as  only  questions  of  law  are 
brought  up  by  the  writ.  Santos  v.  Holy 
Roman  Catholic  and  Apostolic  Church, 
(1909)  212  U.  S.  463,  29  S.  Ct.  338,  53  U.  S. 
(L.  ed.)  599. 

On  writ  of  error  in  a  criminal  case  assign- 
ments of  error  which  challenge  the  sufficiency 
of  the  evidence  to  warrant  a  conviction  can- 
not be  considered  where  it  is  not  contended 
that  there  was  no  evidence  of  guilt.  Ling  Su 
Fan  r.  U.  S.,  (1910)  218  U.  S.  302,  31  S.  Ct. 
21,  54  U.  S.  (L.  ed.)   1049. 

**  On  appeal  or  writ  of  error  from  the  judg- 
ment of  the  Supreme  Court  of  the  Philippine 
Islands  the  facts  (when  the  courts  below  dif- 
fer) will  be  reviewed  by  this  court."  Strong 
r.  Repide,  (1909)  213  U.  S.  419,  29  S.  Ct. 
521,  53  U.  S.  (L.  ed.)  853,  citing  De  La  Rama 
r.  De  La  Rama,  (1906)  201  U.  S.  303,  309,  26 
S.  Ct.  485,  50  U.  S.  (L.  ed.)  765,  767. 

"An  appeal  brings  up  questions  of  fact  as 
well  as  of  law,  but  upon  a  writ  of  error  only 
questions  of  law  apparent  on  the  record  can 
be  considered,  and  there  can  be  no  inquiry 
whether  there  was  error  in  dealing  with  ques- 
tions of  fact."  Behn  v.  Campbell,  (1907)  205 
U.  S.  403,  27  S.  Ct.  502,  51  U.  S.  (L.  ed.) 
867,  the  court  further  saying:  "It  was  held 
in  De  La  Rama  t?.  De  La  Rama,  (1906)  201 
U.  S.  303,  26  S.  Ct.  485,  50  U.  S.  (L.  ed.) 
765,  that  upon  an  appeal  this  court  will  con- 
sider whether  a  reversal  by  the  Supreme 
Court  of  the  findings  of  the  court  of  first  in- 
stance was  justified  on  the  ground  that  the 
findings  below  were  plainly  and  manifestly 
against  the  weight  of  evidence,  and,  upon 
being  satisfied  that  the  action  of  the  Supreme 
Qonrt  was  not  warranted,  on  that  ground 
would  reverse  it.  But  this  case  was  one  of 
appeal.  .  .  .  The  principle  acted  upon  in 
that  case  is  not  applicable  to  writs  of  error." 

Conourrent  findings  of  fact  by  the  two 
lower  courts  in  support  of  a  claim  of  certain 
natives  of  the  Philippine  Islands  to  have  held 
possession  of  certain  mines,  and  to  have 
worked  them  to  the  exclusion  of  all  others 
down  to  the  bringing  of  suit,  will  not  be  dis- 
turbed by  the  Supreme  Court  of  the  United 
States  on  appeal,  if  there  is  some  evidence 
of  the  facts  found.  Reavis  r.  Fianza,  (1909) 
216  U.  S.  16,  30  S.  Ct.  1,54  U.  S.  (L.  ed.)  72. 

While,  upon  review  by  appeal,  "this  court 
will  generally  accept  the  concurrent  conclu- 
sions of  the  trial  and  appellate  courts,  yet 
as  was  said  by  Mr.  Justice  Brewer  in  Beyer 
r.  Le  Fevre,  (1902)  186  U.  S.  114,  119,  22 
S.  Ct.  765,  46  U.  S.  (L.  ed.)  1080,  1082: 
'There  has  always  been  recognized  the  right 
and  duty  of  this  court  to  examine  the  record, 
and  if  it  finds  that  the  conclusions  are  wholly 
unwarranted  by  the  testimony,  it  will  set 
the  verdict  or  report  aside  and  direct  a  re- 
examination.' "  De  La  Rama  v,  De  La  Rama, 
(1906)  201  U.  S.  303,  26  S.  Ct.  486,  60  U.  S. 
(L.  ed.)  765. 

Harmless  error. — The  exclusion  of  evi- 
dence in  an  equity  cause,  even  if  erroneous, 
is  not  ground  for  reversal,  where,  if  ad- 
mitted, it  could  not  have  affected  the  result. 
Reavis  v,  Fianza,  (1909)  215  U.  S.  16,  30  S, 
Ct.  1,  54  U,  S.  (L,  ed.)  72, 
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JutiMictioA  lioi  conferred.  —  lliis  sectioti 
which  feservfed  to  the  United  States  in  the 
Philippine  Islands  "such  land  or  other  prop- 
erty ad  shall  be  designated  by  the  President 
of  the  United  States  for  military'  and  other 
reservations,"  does  hot  confer  upon  him  the 

Voi<  V^  ^i  731,  sed.  4$. 

Adverse  ekiiss.  —  An  adrerse  claim  which 
will  defeat  the  right  to  a  patent  under  this 
section  when  natives  and  their  ancestors  have 
held  possession  and  worked  mining  claims  in 
the  Philippine  Islands  for  the  period  re- 
quired by  that  section,  cannot  be  based  upon 
entry  and  staking  of  claim  and  filing  notice 
of  location,  where  such  posseesipn  was  con- 
tinuous down  to  the  bringing  of  suit  to  re- 
strain the  person  relying  upon  such  acts  as 
amounting  to  an  adverse  claim  from  setting 

VtN.  X,  p.  262,  &ea.  6. 

PtoHibitillg  ttpoHMon  of  PHilippiH^  ctfio. 

—  the  bknei-  of  PhilipplHfe  silver  coiri  is  not 
delrt^ived  of  his  ()roperty  thereiri  without  due 

ffd^eSS  of  iaw,  contrary  to  the  Act  of  Jiily  1, 
D02.  \ty  the  f)i'ohibitiori  kgaitist  the  exporta- 
tion oi  sued  coin  ivfsm  the  Philippirie  Islands, 
liiidef  peiialty  of  fdrf^itiire  ahd  flnfe  or  im- 
jjfidWiment,  whit?h  is  itiade  by  the  Philippirie 
Iflw  No.  1411,  efiaeted  by  th^  Philippine  Com- 


power  to  withdraw  the  reservation  completely 
from  the  local  jurisdiction  and  place  it  under 
the  jurisdiction  of  the  Navy  Department, 
thereby  erecting  a  new  and  independent  au- 
thority for  all  purposes  of  civil  government. 
( 1906)  26  Op.  Atfy.-Gen.  9l. 


np  title  or  interfering  with  the  elaimft. 
Reavis  v.  Fiansa,  (1909)  215  U.  6.  16,  30  S. 
€t.  1,  54  U.  S.   (L.  ftd.)  72. 

Claim  of  title. — ;The  possession  and  work- 
ing of  a  mining  claim  in  the  Philippine  Is- 
lands for  tiie  time  requisite,  under  this  sec- 
tiony  in  order  to  establish  a  risht  to  patent, 
need  not  have  been  under  a  elaim  of  title. 
Reavis  t*.  Fiansa,  U909)  21»  tj.  8.  16,  80  S. 
Ct.  1,  54  U.  S.  (L.  ed.)  72. 


inission  In  the  eic«r(!i9^  of  the  ikywef  Under 
the  Act  of  Qt^p^i  of  UAHU  2,  1903  (32 
Stat.  L.  952,  (fh.  9^),  sec.  0,  to  addpt  such 
measures  £(s  ttre  deeitfed  ))rot)er,  hot  incon- 
sistent with  the  Organic  act,  to  hinintain  the 
{larity  bc^^eett  gold  ^M  silver  pesos,  but 
such  statute  is  withih  the  iiniits  of  the  police 
power.  Ling  Su  Faii  r.  U.  9.,  (1910)  218  U. 
S.  302,  31  S.  Ct.  21,  04  U.  6.  (L.  ed.)   1049. 


PILOTAGE. 


V&l.  V,  p.  747,  sdfi.  4235. 

Gofiiftiiutioiiillity  df  t>ii<>tajte  lawd.  —  No 
Irififeretit  i-i^hts  guaranteed  by  the  Federal 
ToTistitiltioh  ai-e  infringed  by  state  regula- 
tlrr^s  j)rovi(llhg  for  the  appointttient  of  pilots, 
rinrt  restricting  the  right  to  pilot  to  those 
dillt  appoihted.  Olseti  r.  Smith,  (1904)  195 
U.  *S.  8.32,  25  S.  Ct.  52,  49  U.  S.  (L.  ed.)  224, 
affirmiiip    (To*.   Ill02)    68  S.  W.  320. 

The  kdoptibn  ot  cotnpulsory  pilotage  regu- 

Vdh  V4  p.  74d,  sec.  4236^ 

Wiien  ^atetft  are  not  the  botindary.  —  In 
Uech  r.  toUisiana,  (1909)  214  U.  S.  175.29  S. 
dt.  5521,  53  tJ.  S.  (L.  ed.)  956,  it  was  held  that 
thfe  state  df  Louisiana  may  make  it  a  criminal 
offense  foi*  a  pilot  not  duly  qualified  Under  its 
laws  to  pilot  a  foreign  vessel  from  the  CJulf  ot 
Mexicd  Id  i^eW  Orleans,  Louisiana,  although 
he  hti\di  a  licen^  issued  under  the  authority  ot 
the  ftUlie  bt  lliississippi ;  Since  New  Orleans, 
although  upon  the  Mississippi  fiver,  is  not 
"  ^itukte  upofl  t^raterS  which  are  the  boundary 
between  two  staVs..?..  I^lie  court  said:  "The 
case  for  the  plaintifT  in  error  depends  upon 
the  rissuniptirin  that  the  'waters  Which  are 
the  botiildarv  betwoon  two  states  ^  are,  in  this 
ease^  the  whole  Mississippi  riter  so  far  as 


1{ttidii§  by  a  rtslte,  tinder  the  authority  df  this 
section,  do^s  not  violate  U.  S.  Const.,  art.  1, 
sec.  9,  cl.  6,  Ivhich  provides  that  no  preference 
shall  be  giv^n  by  any  reflation  of  coniinercc 
or  revenue  td  thl^  ports  df  one  state  dvef  those 
of  another.  Thdltii^sou  v.  Ddrden,  (1^5)  193 
tJ.  S.  310,  26  S.  Cf.  660,  49  U.  S.  (L.  ed.) 
1064. 


navigable.  W^  are  of.  opinion  that  the  as- 
sumption is  wrong,  and  thai  the  limit  of  the 
waters  referred  to  is  the  point  at  which  they 
cease  to  be  a  boundary  between  two  states. 
Neither  continhity  of  water  nor  identity  of 
name  will  carry  theih  beyond  that  point.  If 
the  plaiiitiff  in  error  had  undertaken  to  pilot 
from  the  Gulf  to  Natchei.  a  different  qtiestion 
Would  have  been  presented,  and  it  may  be  that 
in  that  case  the  Mississippi  license  woiild 
have  been  good.  J^iit,  New  Orleans,  although 
upon  the  Mississippi,  is  not  situate  upon 
waters  which  are  the  bdiihdary  between  two 
states,  and  therefore  the  section  relied  upon 
does  not  apply." 
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Vol.  V,  p.  749,  sec.  4237. 

Only  the  discriminating  features  of  state 
pilotage  laws  are  abrogated  by  the  provision 
of  this  section  forbidding  such  discrimination, 
and  annulling  and  abrogating  "  all  existing 
regulations  or  provisions  making  any  such 
discrimination,"  Olsen  t?.  Smith,  (1904)  195 
U.  8,  882,  25  3.  Ct.  52,  49  U,  S.  (L.  e<}.)  224, 
affirming  (Tex.  1902)  68  S.  W.  320. 

Separating  discidminating  features  from 
rest  of  statute.  —  Whether  clauses  of  a  state 
pilotage  law  granting  discriminatory  exemp- 
tipn,  in  viplation  of  this  section,  can  b^  elimi- 

Vol.  V,  p.  7S0,  sec.  4444. 

gff^ct  e»  tr6*tifi^  —  state  flotage  laws, 
applied  to  a  British  vessel  coming  from  a  for- 
eign port,  do  not  conflict  with  a  treaty  pro- 
vision that  "no  higher  or  other  duties  or 
charges  shall  be  imposed  in  any  ports  of  the 
United  States  on  British  vessels  than  those 
payable  in  the  same  ports  bv  vessels  of  the 
United  l^tates,"  because  of  the  exemption  of 
coastwise  steam  vessels  of  the  United  States 
from  pilotage,  resulting  froni  this  section,  or 
of  any  lawful  exemption  of  coastwise  vessels, 
created  by  the  state  laws.  Olsen  v.  Smith, 
(1904)  195  U.  8.  832,  25  S.  Ct.  52,  49  U.  S. 
(L.  ed.)  224.  affirming  (Tex,  1902)  68  S.  W. 
820. 

No  monopoly  or  combination  forbidden  by 
the  federal  anti-trust  laws  is  created  by  state 
regulations  providing  for  the  appointment  of 
pilots,  and  restricting  the  right  to  pilot  to 
those  duly  appointed.  Olsen  v.  Smith,  (1904) 
IP5  U.  S.  33?,  ?5  S.  Ct.  5?,  40  U.  S.  (L.  ed.) 
?24,  affirming  (Tex.  1903)  63  B.  }\,  3^0. 

The  ex0iiipt|Qn  of  co^stwi^e  ste^m  vesselii 
of  the  United  Statues  fron^  the  operation  of 
state  pilotage  laws  jpter feres  with  such  laws 
qnlv  so  far  as  they  relgt^  to  these  vessels, 
Olsen  r.  Smith,  (1904)  195  U.  S.  332,  25  S. 
Gt.  52,  49  U.  S.  (L.  ed.)  224,  affirming  (Tex. 
1902)   68  S.  W.  320. 

In  The  Queen,  (1910)  184  Fed.  537,  af- 
firmed (C.  C.  A.  1911)   186  Fed.  725,  it  was 


nated  without  destroying  the  remaipipg  pro- 
visions, is  a  (question  for  tbe  state  court  to 
decide,  and  cannot  be  reviewed  by  the  federal 
Supreme  (jourt,  on  writ  of  error  to  the  ptate 
court.  Olsen  v.  Smith,  (1904)  195  U.  S.  33?, 
25  S.  Ct.  52,  49  U.  S.  (t,  ed.)  224,  affirming 
(Tex.  1902)  68  S.  W.  32Q, 

By  the  provisions  of  sections  1965  and 
1969  of  the  Code  of  Virginia.  —  Thompson  t*. 
Darden,  (1905)  198  U.  S.  glO,  25  S.  Ct.  060, 
49  U.   S.    (L.  ed.)    1064,  affirming  the  case 

99t  oD(  ip  the  Qriyinal  pot^» 


held  that  a  duly  registered  American  steamer 
engaged  in  making  ypya^s  between  United 
States  ports  on  Puget  Sound  and  Ban  Fran- 
cisco, although  in  making  such  voyages  she 
touched  at  the  fqreign  way  pprt  of  Victoria, 
taking  on  freight  and  passengers  for  San 
Francisco,  was  a  "coastwise  steam  vessel," 
within  the  meaning  of  this  section,  which  ex- 
^^lpts  such  vessels  from  the  operation  of 
state  pilotage  l4ws,  and  tl)at  a  state  pilot 
whose  services  were  refused  on  her  entry  into 
the  port  of  San  Francispo,  her  master  and 
mate  being  licensed  pilots  under  the  laws  of 
the  Uqited  States,  pouM  not  subject  her  to 
pilotage  fees  under  the  California  statute 
(Pol.  Code  Cal,  sees.  2466,  2468). 

The  Nortii  Carolina  statute  (Pub.  Laws 
1907,  p.  906,  ch.  625,  sec.  13)  requires  all 
coastwise  or  foreign  vessels  oyer  ^ixty  gross 
tons  to  take  a  state  licensed  pilot  between 
the  sea  and  ft  certain  port  in  the  state.  It 
has  been  h?Id  that  this  statute  is  not  uncon- 
stitutional .as  undertaking  to  regulate  com- 
merce between  tlie  states  and  foreign  coun- 
tries, as  applied  to  vessels  other  than  coast- 
wise steam  vesselfl;  the  federal  statute  reeog* 
nizing  the  right  of  the  states  to  regulate 

pilots,  except  in  so  far  as  Congress  sees  fit 
to  do  so.  St.  George  v.  Hardie,  (19Q8)  147 
N.  C.  88,  60  S.  £,  920. 


PORTO  RICO- 


Vol.  V,  p.  765,  sec.  8. 

Th?  iQoal  statutory  l^w  of  r^jil  property 
requiring  the  giving  an4  recording  of  cau- 
tionary notice  of  a  pending  suit  In  order  to 
nlTect  innocent  third  parties  dealing  with  the 
recorded  owner  is  applicable  to  a  suit  brought 
p|i  the  equity  side  of  the  United  States  Dis- 
trict Court  of  Porto  Rico,  iu  view  of  the 
provisions  of  this  section,  although  by  seo. 
34  of  this  Act.  5  Fed,  Stat,  Annot.  773,  the 
District  Cour^  of  the  United  States  for 
pofto  Rico  is  given,  in  addition  to  the  ordi- 
narv  iurisdjctipn  of  federal  District  Courts, 
jurisdiction    of    all   cases    cognizant    in    the 


federal  Circuit  CQurts>  with  power  to  procaed 
therein  in  the  sanie  manner  as  a  Circuit 
Court.  Eonieu  v.  Todd,  (1907)  206  U.  S. 
358,  27  S.  Ct.  724,  51  U.  S.   (L.  ed.)   1093. 

Pmaa|;f s  for  ^  wrongful  attachment  may, 
under  this  section,  be  assessed  in  the  special 
proceeding  provided  by  Porto  Rico  Code  Civ. 
Pro.,  arts.  1409-1415,  where  attachments 
have  wrongfully  been  issued  and  vacated  for 
any  cause,  Pere?  v*  Fernandez,  (1906)  202 
U-  S,  80.  26  S.  Ct  561,  50  U.  S.  (L.  «d.) 
042,  holding  also  that  when  th«  District 
Court  is  exercising  the  jurisdiction  of  a  Cir- 
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cuit  Court  under  section  34  of  this  Adi 
ttt^ra,  this  page,  the  general  proviBionB  for  a 
jury  trial  as  to  issues  of  fact  in  the  federal 
Circuit  Courts,  contained  in  R.  8.  sec.  648,  4 
Fed.  Stat.  Annot.  389,  do  not  prevent  the 
court  from  enforcing  the  express  provisions 
of  Porto  Rico  Code  Civ.  Pro.,  arts.  1409- 
1415,  for  the  recovery  and  assessment  of 
damages  for  wronsful  attachment. 
Abolifhiag  qoM-pnblic  oflioa.  —  Congreta 


could,  by  this  act,  confiscate  without  com- 
pensation, so  far' as  the  Federal  Constitution 
IS  concerned,  the  office  of  solicitor  of  the 
courts  of  first  instance  of  the  capital  of 
Porto  Rico,  lawfully  purchased  in  perpetu- 
ity, prior  to  occupation  of  Porto  Rico  by  the 
military  authorities  of  the  United  States, 
and  the  cession  of  that  island  to  the  United 
SUtes.  Sanchez  v.  U.  S.,  (1910)  216  U.  & 
167,  30  S.  Ct.  361,  54  U.  8.  (L.  ad.)  432. 


Vol.  V,  p.  766,  sec.  11. 

Contract  obligatioiia  were  not  impaired  by 
so  much  of  this  section  as  requires  United 
States  currency  at  the  rate  of  exchange  pre- 
scribed by  the  act,  and  not  at  the  rate  of 
one  dollar  for  each  peso  of  indebtedness,  to 
be  accepted  in  discharge  of  an  obligation  on 
account  of  a  purchase  in  1894  of  a  planta* 

Vol.  V,  p.  767,  sec.  14. 

Extradition.  —  Precisely  the  same  power 
to  issue  a  requisition  for  the  return  of  a 
fugitive  criminal  as  is  possessed  under  R. 
S.  sec.  5278,  3  Fed.  Stat.  Annot.  78,  by  the 
governor  of  any  organised  territory,  is  given 
by  the  governor  of  Porto  Rico  by  the  pro- 
visions of  this  section  that  the  laws  of  the 
United  States  not  locally  inapplicable  shall 
be  in  force  and  effect  in  Porto  Rico,  and  of 
section  17,  5  Fed.  Stat.  Annot.  768;  that  the 


tion  in  Porto  Rico,  which  was  to  be  satisfied 
with  money  current  in  the  province  at  the 
rate  of  100  oentavoe  for  eacb  peso  of  in- 
debtedness. Serralles  v.  Eabri,  (1906)  200 
U.  8.  103,  26  8.  Ct.  176,  50  U.  a  (L.  ed.) 
391. 


governor  of  Porte  Rico  shall  have  all  the 
powers  of  governors  of  the  territories  of  the 
United  States  that  are  not  locally  inappli- 
cable. New  Yorlc  r.  Bingham,  (1900)  211 
U.  S.  468,  29  8.  Ct.  190,  53  U.  8.  (L.  ed.) 
286,  o/^rmtn^  (1907)  189  N.  Y.  124,  61  N. 
E.  773,  wUoh  affirmed  (1907)  117  App.  Div. 
411,  102  N.  Y.  8.  878;  In  re  KopeU  (1906) 
148  Fed.  506. 


Vol.  V,  p.  772,  sec.  32. 

Cotperation  laws.  —  The  legislative  assem- 
bly of  Porto  Rico  has  authority  to  pass  laws 
setting  forth  the  conditions  under  which  do- 
mestic corporations  may  be  organized  and 
foreign  corporations  may  do  business  there^ 
subject,  however,  to  the  exceptions  and  re- 
strictions contained  in  the  Organic  Act,  and 


the  joint  resolution  of  May  1,  1900,  31  Stot 
715,  5  Fed.  Stat.  Annot.  776,  in  r^;ard  to 
franchises  of  a  public  or  quasi-public  nature, 
including  all  railroad,  street  railway,  tele- 
graph, and  telephone  franchisee,  privileges, 
or  ooncessioDB.    (1907)  26  Op.  Atty.-Oen.  176. 


Vol.  V,  p.  772,  sec.  33. 

Questions  between  Roman  Catholic  church 
and  people  affecting  property  rights.  —  Under 
this  section,  with  the  provisions  of  sections 
8  and  15  of  the  same  act,  5  Fed.  Stat.  Annot. 
765,  769,  the  legislative  assembly  of  Porto 
Rico  had  power  to  confer  original  jurisdic- 
tion upon  the  Supreme  Court  of  Porto  Rioo 


for  the  trial  and  adjudication  of  questioiiB 
between  the  Roman  Catholic  church  and 
the  people  or  any  municipality  affecting 
property  rights,  ronce  v,  Roman  Catholic 
Apostolic  Church,  (1908)  210  U.  S.  296,  28 
8.  Ct.  737,  62  U.  a  (L.  ed.)  1068. 


Vol.  V,  p.  773,  sec.  34^ 

This  section  was  amended  by  section  3  of 
the  Act  of  March  2,  1901,  ch.  812,  31  St.  L. 
953,  5  Fed.  Stat.  Annot.  777,  for  which  lat- 
tei  section  see  also  infra,  p.  1661. 

And  see  reference  to  section  34  in  note  to 
section  8  of  this  Act,  »upra,  p.  1667. 

Court  of  bankruptcy.  —  The  District  Court 
of  the  United  States  for  Porto  Rico  is  a  court 
of  bankruptcy  "  not  within  any  organised 
circuit  of  the  United  States/'  as  described  in 
section  2  and  section  24a  of  the  Bankruptcy 
Act  of  1898,  ante,  this  Supplement,  pp.  469, 


603;  and  an  appeal  from  an  adjudication  of 
bankruptcy  by  that  court  was  taken  to  the 
federal  Supreme  0>urt  in  Armstrong  r.  Fer- 
nandes.  (1908)  208  U.  S.  324,  28  S.  Ct.  419, 
62  U.  8.  (L.  ed.)  514. 

**  Cases  cognisant  in  the  Circuit  Courts  of 
the  United  States.**  —  A  mere  referenoe  in  a 
bill  in  equity  to  the  provisions  of  an  order 
of  the  military  governor  of  Porto  Rico  does 
not  present  a  controversy  arising  under  the 
laws  of  the  United  StatM,  of  which  the  fed- 
eral District  Court  for  Porto  Rieo  would  have 
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jurisdiction  without  regard  to  the  citizenship 
of  the  parties,  even  if  such  order  be  treated  as 
a  law  ^of  the  United  States,  where  the  bill 
does  not  call  the  attention  of  the  court  to  a 
controversy  arising  under  such  order,  in  such 
a  way  as  to  invoke  the  court's  action  thereon. 
Fraenkl  r.  Cerecedo,  (1910)  216  U.  S.  £95, 
30  S.  Ct.  322,  54  U.  S.  (L.  ed.)  486. 

A  common-Uw  action  to  recover  damagea 
for  a  wrongful  attachment  is  not  within  the 
jurisdiction  of  the  District  Court  under  this 
section.  Perez  v.  Fernandez,  (1906)  202  U. 
S.  80,  26  S.  Ct.  561,  50  U.  S.  (L.  ed.)  942. 

Conformity  to  Porto  Rican  practice.  — 
"  We  think  it  was  the  intention  of  Congress 
in  the  Porto  Rican  Act  to  require  the  Dis- 
trict Court  exercising  the  jurisdiction  of  a 
Circuit  Court,  in  analogy  to  tae  powers  of  the 
Circuit  Courts  in  the  states,  to  adapt  itself, 
save  in  the  excepted  eases  :\a  equity  and  ad- 
miralty, to  the  local  procedure  and  practice 
in  Porto  Rico.  This  conclusion  is  in  accord 
with  the  policy  of  the  United  States,  evi- 
denced in  the  legislation  concerning  the 
islands  ceded  by  Spain,  and  secures  to  the 
people  thereof  a  continuation  of  the  laws  and 
metnods  of  practice  and  administration  fa- 
miliar to  them,  which  are  to  be  controlling 
until  changed  by  law."  Perez  v,  Fernandez, 
(1906)  202  U.  S.  80,  26  S.  Ct.  561,  50  U.  S. 
(L.  ed.)  942. 

The  District  Court  for  Porto  Rico  when 

Vol.  V,  p.  773,  sec.  35. 

The  part  of  this  section  which  deals  with 
review  by  the  United  States  Supreme  Court 
on  writs  of  error  and  appeals  is  revised  and 
re-enacted  with  material  changes  and  evi- 
dently superseded  by  Judicial  Code,  sec.  244, 
ante,  p.  233,  of  this  Supplement.  The  re- 
maining part  of  the  section  remains  in  force 
under  the  last  paragraph  of  Judicial  Code, 
aec.  297,  antty  p.  250,  of  this  Supplement. 

All  the  reported  caMs  heard  by  the  fed- 
eial  Supreme  Court  on  appeals  or  writs  of 
error  under  this  section,  prior  to  June,  1011, 
other  than  those  elsewhere  cited  in  this  note 
are  as  follows: 

From  the  District  Court  for  Porto  Rico,  — 
Perez  r.  Fernandez,  (1906)  202  U.  S.  80,  26 

8.  Ct.  561,  60  U.  S.  (L.  ed.)  942;  Romeu  !?. 
Todd,  (1907)  206  U.  S.  368,  27  S.  Ct.  724, 
51  U.  S.  (L.  ed.)  1093;  Martinez  v.  La 
Asociacion,  etc.,  (1909)  213  U.  S.  20,  29  S. 
Ct.  327,  53  U.  S.  (L.  ed.)  679;  Cabrera  v. 
American  Colonial  Bank,  (1909)  214  U.  S. 
224,  29  S.  Ct.  623,  53  U.  S.  (L.  ed.)  974; 
Santiago  v,  Nogueras,  (1909)  214  U.  S.  260, 
20  S.  Ct.  608,  53  U.  S.  (L.  ed.)  989;  Fraenkl 

9.  Cerecedo,  (1910)  216  U.  S.  295,  30  8.  Ct. 
322,  64  U.  S.  (L.  ed.)  486;  Will  r.  Torna- 
bells,  (1910)  217  U.  S.  47,  30  S.  Ct.  424,  54 
U.  S.  (L.  ed.)  660;  Todd  r.  Romeu,  (1910) 
217  U.  S.  150,  30  S.  Ct.  474,  54  U.  S.  (L. 
cd.)  705;  SoufTront  v.  La  Compagnie  dos 
Sucreries,  (1910)  217  U.  S.  475,  30  S.  Ct. 
608,  54  U.  S.  (L.  ed.)  846;  Javierre  r.  Cen- 
tral Altagracia,  (1910)  217  V,  S.  502,  30  8. 
Ct.  598,  54  U.  S.  (L.  ed.)  869;  Herencia  r. 
Guzman,  (1910)  219  U.  S.  44,  31  S.  Ct.  136, 
55   U.  S.    (L.  ed.)    81;   Perez  v,  Fernandez 


exercising  the  jurisdiction  of  a  Circuit  Court 
under  this  section  must  conform  to  the  local 
practice  for  the  issuing  of  attachments,  and 
the  recovery  of  damages  when  wrongfully  is- 
sued, in  view  of  the  provisions  in  section  8 
of   this   act,    5    Fed.   Stat.   Annot.   765   and 

supra,   p.   ,   and    sees.   914,   915   of   the 

United  States  Revised  Statutes,  4  Fed.  Stat. 
Annot.  563,  577.  Perez  r.  Fernandez,  (1906) 
202  U.  S.  80,  26  S.  Ct.  561,  50  U.  S.  (L.  ed.) 
942. 

Removal  of  causes.  — <' We  do  not  think 
the  rule  which  demarks  the  line  between  the 
courts  of  the  United  States  and  state  courts 
within  the  removal  act  should  be  held  ap- 
plicable to  Porto  Rico  to  the  extent  which 
might  have  obtained  had  the  Act  of  1901 
[sec.  3,  5  Fed.  Stat.  Annot.  7771  not  been 
enacted.  We  conclude,  therefore,  that  where 
a  case  is  removed  from  the  local  Porto  Rican 
court  to  the  United  States  court,  over  which 
case  the  latter  court  would  have  had  juris- 
diction as  to  all  the  parties  impleaded,  if 
the  case  had  been  there  originally  brought, 
even  though  the  removal  was  irregular,  the 
party  who  caused  the  removal  cannot  be 
heard,  after  judgment  against  him,  to  assert 
that  the  United  States  court  was  wanting 
in  jurisdiction  solelv  on  the  ground  that  the 
case  was  erroneously  remov^."  Garrozi  v. 
Dastas,  (1907)  204  U.  S.  64,  27  S.  Ct.  224, 
61  U.  S.  (L.  ed.)  369. 


(1911)  220  U.  S.  224,  31  S.  a.  412,  55  U. 
S.  (L.  ed.)  443;  Blanco  v.  Hubbard,  (1911) 
220  U.  S.  233,  31  S.  Ct.  415,  55  U.  S.  (L. 
ed.)  447. 

From  the  Supreme  Court  of  Porto  Rico.  — 
Ponce  r.  Roman  Catholic  Apostolic  Church, 
(1908)  210  U.  S.  296,  28  S.  Ct.  737.  52  U.  S. 
(L.  ed.)  1068;  Maytin  t?.  Vela,  (1910)  216 
U.  S.  598,  30  S.  Ct.  439,  54  U.  S.  (L.  ed.) 
632. 

''Same  cases  as  from  the  Supreme  Courts 
of  the  territoriea."  —  Prior  to  the  change  in 
this  Hection  by  Judicial  Code,  sec.  244,  ante, 
p.  233,  this  Supplement,  the  court  said: 
"There  may  be  cases  —  certainly  civil  cases 
—  in  the  United  States  District  Court  for 
Porto  Rico  that  do  not  involve  any  question 
arising  under  the  Constitution,  or  a  treaty, 
or  an  Act  of  Congress;  and  yet  if  the  case  be 
one  which  if  determined  in  a  Supreme  Court 
of  one  of  the  territories  of  the  United  States 
could  be  brought  here  for  re-examination,  the 
final  judgment  could  be  reviewed  by  this 
court,  although  no  right  of  a  distinctly  fed- 
eral nature  was  involved."  Amado  r.  IT.  S., 
(1904)  195  U.  S.  172,  25  S.  Ct.  13,  49  U.  S. 
(L.  ed.)  145,  a  writ  of  error  to  the  District 
Court. 

"Constitution  of  the  United  States  .  .  . 
brought  in  question."  —  Errors  assigned  with 
respect  to  the  action  of  the  trial  court  with 
reference  to  an  alleged  confession  of  guilt 
furnish  no  basis  for  the  exercise  by  the 
federal  Supreme  Court  of  its  appellate  juris- 
diction over  the  Porto  Rican  Supreme  Court, 
where  the  record  does  not  show  even  the 
semblance   of   the   assertion   or   denial   of   a 
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right  under  the  Federal  Constitution.  Kent 
V,  Porto  Rico,  (1907)  207  U.  S.  113,  28  S. 
Ct.  65,  52  U.  S.   (L.  ed.)   127. 

"Act  of  Congress  is  brought  in  question." 
—  The  federal  question  presented  by  the 
contention  that  the  changes  made  by  the 
Porto  Rico  legislature  in  the  boundaries  of 
judicial  districts  and  in  the  number  of 
judges  deprived  the  oourts  afifected  of  their 
validity  under  section  33  of  this  Act,  5  Fed. 
Stat.  Annot.  772,  legalizing  existing  tri- 
bunals, was  held  to  be  too  frivolous  to  sus- 
tain a  writ  of  error  to  the  Supreme  Court  of 
Porto  Rico,  when  the  whole  of  section  33  is 
considered  together  with  the  context  of  the 
Act  and  especially  with  section  15  thereof, 
6  Fed.  Stat.  Annot.  768.  Kent  i'.  Porto 
Rico,  (1907)  207  U.  S.  113,  28  S.  Ct.  55,  52 
U.  S.   (L.  ed.)    127. 

Denial  of  right  claimed  under  Act  of  Con- 
gress.—  The  ruling  of  the  District  Court  for 
Porto  Rico  that  the  recovery  for  the  breach 
of  a  promise  to  marry  was  not  limited  to  the 
expense  incurred  in  reliance  on  the  promised 
marriage,  as  provided  by  Porto  Rico  Civ. 
Code,  art.  44,  is  not  the  equivalent,  for  the 
purpose  of  sustaining  a  writ  of  error  from 
the  federal  Supreme  Court,  of  a  denial  of  a 
right  claimed  under  a  law  of  the  United 
suites,  on  the  theory  that  this  article  be 
came  a  law  of  the  United  States  by  reason  of 
section  8  of  this  Act,  continuing  local  laws 
in  force.  Ortega  v.  Lara,  (1906)  202  U.  S. 
339,  26  S.  Ct.  707,  50  U.  S.   (L.  ed.)    1055. 

A  judgment  of  the  Supreme  Court  of  Porto 
Rico  requiring  an  indebtedness  to  be  liqui- 
dated in  United  States  currency  at  the  rate 
of  100  cents  for  each  peso  of  indebtedness,  on 
the  ground  that  section  11  of  this  Act,  5 
Fed.  Stat.  Annot.  766,  under  which  the 
debtor  claimed  the  ri^ht  to  pay  in  such  cur- 
rency at  the  rate  of  sixty  cents  for  each  peso 
of  indebtedness,  had  no  application  to  the 
case,  is  reviewable  in  the  federal  Supreme 
Court  as  denying  a  right  claimed  under  a 
federal  statute.  Serralles  r.  Esbri,  (1906) 
200  U.  S.  103,  26  8.  Ct.  176,  50  U.  S.  (L. 
ed.)  391. 

The  overruling  of  a  motion  in  arrest  of 
judgment,  in  which  the  accused  asserted  that 
the  grand  jurors  were  not  selected  or  drawn 
as  required  by  the  federal  statutes,  presents 
a  case  in  which  "an  Act  of  Congress  is 
brought  in  question  and  the  right  claimed 
thereunder  is  denied."  Rodriguez  r.  U.  S,. 
(1905)  198  U.  S.  166,  26  S.  Ct.  617,  49  Ui 
S.  (L.  ed.)  994,  a  writ  of  error  to  the  Dis- 
trict Court. 

The  claim  in  a  written  motion  in  arrest 
of  judgment  or  sentence  that  the  indictment 
did  not  set  forth  **  an  offense  under  the 
statutes  of  the  United  States"  is  too  indefi- 
nite to  give  the  federal  Supreme  Court  juris- 
diction of  a  writ  of  error  to  the  District 
Court  under  this  section.  Amado  v,  U.  S.. 
(1904)  195  U.  S.  172,  25  S.  a.  13,  49  U.  S. 
(li.  ed.)   145. 

When  the  matter  in  dispute  exceeds  the 
sum  of  ISfOoo.  —  An  appeal  was  sustained 
from  a  decrryi  of  the  United  States  District 
Court  for  the  district  of  Porto  Rico  in  a  suit 
brought  by  a  wife  to  obtain  a  liquidation  of 


the  community,  in  which  the  matter  in  dis- 
pute exceeded  $5,000.  Garrozi  r.  Dastac 
(1907)  204  U.  8.  64,  27  S.  Ct.  224,  «1  U.  ?5. 
(L.  ed.)  369. 

Parties  to  writ  of  error.  — The  death  of 
the  insured  after  judgment  in  fa%-or  of  de- 
fendant in  an  action  on  the  policy  in  which 
the  insured  was  originally  named  as  the  sole 
plaintiff,  does  not  require  the  dismissal  of  a 
writ  of  error  sued  out  to  review  the  judg- 
ment without  reviving  the  action,  suggesting 
the  death  on  the  record,  or  giving  notice  to 
the  succession,  where,  to  meet  the  plea  that 
the  plaintiff  had  no  interest  in  the  cause  of 
action,  the  caption  in  the  declaration  was 
amended  to  show  that  the  action  was  brought 
for  the  use  of  a  specified  corporation,  and 
an  averment  of  an  assignment  of  the  policy 
to  such  corporation  was  inserted  in  the  body 
of  the  pleading.  Amadeo  t7.  Northern  Asaur. 
Co.,  (1906)  201  U.  8.  104,  26  S.  Ct.  607,  60 
U.  8.  (L.  ed.)  722,  a  writ  of  error  to  the 
District  Court. 

The  objection  that  a  writ  of  error  sued  out 
on  behalf  of  a  liquidating  company  to  re- 
view a  judgment  for  defendant  in  an  action 
on  a  policy  of  insurance  oould  only  be  prose- 
cuted by  the  liquidator  will  not  require  dis- 
missal of  such  writ,  where  to  meet  the  plea 
that  the  insured,  who  was  originally  named 
as  the  sole  plaintiff,  had  no  interest  in  the 
cause  of  action,  the  caption  of  the  declara- 
tion was  amended  to  snow  that  the  action 
was  brought  for  the  use  of  such  company, 
and  an  averment  of  the  assignment  of  the 
policy  to  such  company  "  in  liquidation,  and 
of  which  Pedro  Salaear  is  liquidator,"  was 
inserted  in  the  body  of  the  pleading*  and  do 
objection  in  this  regard  was  made  below. 
Amadeo  r.  Northern  Assur.  Co.,  (1906)  201 
U.  S.  194,  26  S.  Ct.  507,  50  U.  8.  (L.  ed.) 
722. 

Questions  reviewable.  —  Questions  not  pre- 
sented by  the  pleadings  nor  raised  in  the 
lower  court  will  not  he  considered  on  appeal. 
Rodriguez  v.  Vivoni,  (1906)  201  U.  8.  371, 
26  S.  Ct.  475,  50  U.  8.  (L.  ed.)  792,  an  ap- 
peal from  the  District  Court. 

On  review  of  a  judgment  or  decree  of  the 
District  Court  of  Porto  Rico,  the  federal  Su- 
preme Court  will,  of  its  own  motion,  inquire 
into  the  jurisdiction  of  the  court  below,  al 
though  no  special  exception  was  taJcen. 
Perez  v.  Fernandez,  (1906)  202  U.  8.  80,  26 
S.  Ci.  561,  50  U.  S.   (L.  ed.)  942. 

Scope  of  review.  —  Under  this  seotion  ft 
was  held  that  no  judgment  or  decree  of  the 
District  Court  of  the  United  States  for  the 
district  of  Porto  Rico  can  be  reviewed  by  the 
Supreme  Court  in  matter  of  fact,  but  only 
in  matter  of  law,  for  that  is  the  rule  in 
cases  coming  "  from  the  Supreme  Courts  of 
the  Territories "  to  which  the  Act  refers. 
Garzot  r.  De  Rubio,  (1908)  209  U.  8.  283, 
28  S.  Ct.  548,  62  U.  S.  (L.  ed.)  794,  quoting 
from  Idaho,  etc..  Land  Imp.  Co.  t*.  Bradbury, 
(1889)  132  U.  8.  509,  513,  10  S.  Ct.  177 
178,  33  U.  S.  (L.  ed.)  433,  436,  as  to  "our 
jurisdiction  over  causes  coming  from  the  ter^ 
ritories  generally." 

Harmless  error.  —  Error  committed  by  the 
trial  court  either  in  admitting  evidence  or  In 
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the  legal  effect  given  to  the  evidence  admit- 
ted concerning  acts  which  were  held  adequate 
to  interrupt  the  course  of  prescription  is 
not  ground  for  reversal^  although  the  de- 
feated  party  i  re  tying  on  the  certainty  of  a 
revel'saf  because  of  such  errors,  may  have 
negl'^eted  to  make  a  full  defense,  or  to  as- 
sign other  substantial  errors  in  the  Appel- 


late Court.  Rdjriil  Ins.  Co.  t.  Miller,  (1005) 
199  U.  S.  353,  26  S.  Ct.  46,  60  U.  S.  (L.  ed.) 
226,  a  writ  of  error  to  the  District  Court. 

Writs  of  habeas  corpus,  when  grantabl^ 
by  the  judges  of  district  and  circuit  courts 
of  the  United  States.  See  thd  title  HAfiBAS 
CoBPUS,  3  Fed.  Stat.  Annot.  162,  and  aMe, 
p.  1100^  this  Supplement. 


Vol.  V,  p.  774^  sec.  36. 

Audit  of  expenditure. —  A  Porto  Ricanlaw 
concerning  an  audit  of  e)[penditures  before 
disbursement  is  not  objectionable  to  or  in- 
consistent with  the  Organic  Act  merely  be- 
cause it  provides  for  an  effective  audit  of 
court  expenses.     Such  a  law  does  not  tran- 


scend the  legislative  power  of  tlie  insular 
government,  afad,  whether  wis^  or  not,  can- 
not be  treated  as  void  or  iniipplicftble  tb  the 
United  States  court  in  Porto  RicO.  (1907) 
26  Op.  Atiy.-GeH.  438. 


Vol.  V,  p.  775^  sec.  38. 

The  irrigation  bonds  Of  Porto  Rico  issued 
in  eonformity  with  the  requirements  of  this 
Section^  and  sections  1  and  3  of  the  Porto 
Riean  Act  of  September  18,  1908,  will  consti- 
tute a  valid  and  binding  obligation  of  the 
people  and  government  of  Porto  Rico,  when 
they  shall  have  been  executed  with  due  for- 


malities,  and  their  issue  and  sale  (made  or 
t)rop08e(i)  lias  been  aiithenticiated  by  the  ex- 
ecutive council,  acting  upon  the  approval  and 
adoption  of  plans  and  speciflcdtions  for  the 
irrigation  systetn  as  recjuired  by  loeal  law. 
(1908)  27  Op.  Atty.-Qen.  104. 


Vol.  V,  p.  777,  Sec.  3. 

A  corporation  created  by  a  dedroe  of  tHe 
Spaaiah  Crown  for  charitable  purposes,  and 
limited  in  its  field  of  operation  to  Porto 
Rico,  does  not  continue,  after  the  ratification 
of  the  treaty  of  peace  between  the  United 
States  and  Spain,  to  be  a  citizen  or  subject 
Of  S)>a]n,  wilnin  the  meaning  of  this  section, 
so  as  to  give  jurisdiction  to  the  federal  Dis- 
trict Court  for  tor  to  Rico  over  a  suit  to 
which  it  is  a  party.  Martinez  t.  La  Asocia- 
«ion,  etc.,  (1909)  213  U.  S.  20,  29  S.  Ct.  327^ 
53  U.  S.  (L.  ed.)   679. 

A  charitable  corporation  created  by  decree 
of  the  Spanish  Crown  to  operate  in   Porto 


Rico  is  not  a  citizen  of  the  United  States 
within  the  meaning  of  this  section,  but  since 
the  enactment  of  the  Act  of  April  12,  1900, 
31  Stat.  L.  77,  ch.  191,  6  Fed.  Stat.  Annot. 
762  ei  seq.,  is  a  citizen  of  Porto  Rico,  it  hi 
citisen  of  any  country.  Martinez  t*.  La  Asn 
ciacion,  etc.,  (1909)  213  U.  S.  20,  2^  S.  Ct. 
327,  63  U.  S.   ( L,  ed. )  679. 

Between  Spanish  subjects.  —  Jurisdiction 
of  the  District  Court  under  this  section  ex- 
tends to  a  cause  where  the  parties  on  both 
sides  are  subjects  of  the  King  of  Spain.  Or- 
tega V,  Laira,  (1906)  202  U.  S.  339,  26  S.  (Ji. 
t07,  60  t.  S.  (L.  ed.)  1066. 
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Vol.  V,  p.  792,  sec  3829. 

¥he  government's  mere  occupation  of  a 
i^M  building  on  a  post  road  for  a  post 
oftce,  it  hafi  been  held,  did  not  constitute  tlie 
establishment  of  a  post  oftice  in  the  sense  of 
accomplishing  of  itself  any  appropriation  or 
dedication  of  the  site  selected  to  public  use, 
or  any  interference  with  existing  rlli^hts  there- 
in under  this  section.  U.  S.  r.  Boston  El. 
R>  Co.,  (1910V  176  Fed.  963. 

A  policy  Insuring  articles  sent  by  mail 
provided  that  no  article  shoiild  be  considered 


as  insured  until  a  letter  of  advice,  with  a 
description  of  the  property,  etc.,  should  be 
deposited  in  the  post  ofiice  at  the  place  of 
mailing,  and  that  the  article  should  be  de- 
posited and  registered  at  the  post  ofiice.  It 
was  held  under  this  section  that  mailing  the 
IMter  of  advice  by  d^posiii^g  it  in  a  ihkn 
box  was  insufficient,  and  did  not  cause  the 
article  to  become  insured.  Bancti  De  Sotiora 
V.  Bankers'  Mut.  Casualty  Co.,  (1904)  124 
la.  676,  100  N.  W.  632. 
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Vol.  V,  p.  794,  sec.  3834. 

Action  on  postmaster's  bond. —  Under  the 
bond  of  a  postmaster,  conditioned  that  he 
will  faithfuuy  discharge  all  the  duties  and 
trusts  imposed  on  him  by  law  or  the  rules 
and  regulations  of  the  Post-office  Depart- 
ment, and  Postal  Laws  and  Regulations,  sec. 
1051,  providing  that  the  postmaster  will  be 
held   accountable   for   all   registered    matter 

Vol.  V,  p.  808,  sec.  1. 

Postmaster-General  not  authorised  to  im- 
posed fines.  —  There  is  no  statute  which  au- 
thorizes the  Postmaster-General  to  impose 
fines  and  enforce  their  collection   from   the 

Vol.  V,  p.  812,  sec.  9. 

Liability  of  postmaster  on  bond  for  unlaw- 
ful appointment.  —  Under  this  section  it  has 
been  held  that  a  postmaster  who,  by  direc- 
tion of  the  Post^mce  Department,  appointed 
a  clerk  in  his  office  and  mailed  the  checks 
in  payment  of  her  salary  to  her  in  Washing- 
ton, taking  credit  therefor  in  his  accounts, 
which  he  certified  under  oath  were  just  and 
true    as    he   verily   believed,    although    such 


coming  into  his  office,  he  is  liable  for  a  reg- 
istered package  delivered  to  him;  it  being 
afterwards  stolen,  though  without  negligence 
on  his  part.  U.  S.  r.  Griswold,  (1905)  9 
Ariz.  304,  80  Pac.  317,  reversing  (1904)  8 
AriE.  453,  76  Pac.  596,  set  out  in  original 
note. 


legal  salaries  of  clerks  and  others  in  the  de- 
partment. Sherlock  v.  U.  S.,  (1906)  43  Ct. 
CI.  161. 


clerk  rendered  no  service  in  his  office,  is  lia- 
ble on  his  bond  for  the  amount  of  the  salary 
so  allowed  and  paid  him,  notwithstanding 
the  fact  that  he  acted  in  sood  faith  and  in 
the  supposition  that  such  clerk  was  employed 
in  the  department  in  connection  with  the 
establishment  of  a  free  delivery  at  his  office. 
U.  S.  V.  Moore,  (C.  C.  A.  1909)  168  Fed.  36. 


Vol.  Vy  p.  816.     [Postoffices  at  county  seats  to  he  continued.'] 


Re-establishment*  —  Where  such  consolida- 
tion has  taken  place,  such  post  office  must 
bo  re-established  regardless  of  any  view  the 

Vol.  V,  p.  818,  seo.  2. 

• 

Act  applied  to  Long  Island  City.  —  Con- 
gress has  classified  letter  carriers  with  refer- 
ence to  the  population  of  municipal  subdivi- 
sions and  without  reference  to  the  receipts  of 
post  offices;  and  the  classification  of  a  letter 
carrier  depends  upon  the  population  of  the 
place  where  he  serves.  Long  Island  City  on 
Jan.   1,   1898,  by  virtue  of  the  Act  of  the 

Vol.  V,  p.  818,  sec.  4. 

"Substitute  letter  carriers"  and  regular 
"letter  carriers"  have  always  been  treated 
by  the  Post-Office  Department  and  by  Con- 
gress as  distinct  classes.  The  employment  of 
"  substitute  letter  carriers  **  is  authorized  by 
this  Act,  the  compensation  thereby  author- 
ized being  ''one  dollar  per  annum  and  the 
pro  rata  compensation  of  the  carriers  whose 
routes  they  may  be  required  to  serve."  Al- 
derman r.  U.  S.,  (1908)  44  Ct.  CI.  35. 

The  post-office  regulations  cannot  be  con- 
strued to  confer  upon  the  First  Assistant 
Postmaster-General  authority  to  suspend 
without  pay  or  remove  a  letter  carrier.     In 


Postmaster-Qeneral  may  entertain  in  respect 
of  the  public  interests  affected.  U.  S.  v.  Cor- 
telyou,  (1905)  26  App.  Cas.  (D.  C.)  298. 


Legislature  of  New  York  (Laws  1897,  p.  1, 
ch.  378,  sec.  1 ) ,  became  a  part  of  the  city  of 
New  York;  and  thereafter  the  letter  carriers 
serving  therein  became  letter  carriers  in  the 
city  of  New  York  and  entitled  to  be  paid  as 
such.  Maguire  v,  U.  S.,  (1908)  43  Ct.  CL 
400. 


the  absence  of  a  provision  to  the  contrary,  the 
power  of  removal  is  incident  to  the  power  of 
appointment,  but  to  remove  an  officer  there 
must  be  a  valid  exercise  of  power  by  proper 
authority.  A  letter  carrier  cannot  be  de- 
prived of  a  salary  unless  the  power  was  exer- 
cised expressly,  and  not  indirectly  or  by  im- 
plication. A  removal  or  suspension  without 
pay  must  be  upon  the  direct  order  of  the  Post- 
master-General ;  and,  where  it  is  a  case  of  sus- 
pension without  pay  it  should  be  expressly 
so  stated  in  the  order.  Beuhring  v,  U.  S., 
(1910)  45  Ct.  CI.  404. 


Vol.  V,  p.  819.     lAct  of  May  2^,  1888,  ch.  308.] 

There  is  no  law  authorising  payment  to  a  to  be  performed  when  he  shall  take  the  plaee 
**  substitute  letter  carrier "  for  time  con-  of  the  regular  letter  carrier.  The  time  spent 
9umed  in  (amUiarizing  himself  witl\  duties      by  hin^  i^  qualifying  himsell  tQ  pcirfom  the 
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■ervioe  wlien  the  regular  letter  carrier  oeases 
to  perform  it  is  not  service  rendered.  King- 
ston V.  U.  S.,  ( 1908)  44  Ct.  CI.  44. 

The  latter  provision  of  this  Act  does  not 
extend  to  ''  substitute  letter  carriers/'  for  to 
so  construe  it  would  be  putting  a  premium 
upon  inexperience  and  inefficiency.  Alderman 
r.  U.  S.,  (1008)  44  Ct.  CI.  36. 

A  letter  carrier  cannot  be  deprived  of  his 


statutory  compensation  unless  the  power  to 
deprive  him  of  it  is  actually  exercised,  ex- 
pressly, and  not  indirectly  or  by  implication. 
And  it  has  been  held  that  where  a  letter  car- 
rier entitled  to  an  annual  salary  is  not  sus- 
pended without  pay  and  is  not  restored  to 
duty  with  loss  of  pay,  he  is  entitled  to  be 
paid  during  the  period  of  suspension.  Steele 
17.  U.  S.,  (1906)  40  Ct.  CI.  403. 


Vol.  Vy  p.  821.     [Hours  of  work,  Sundays  and  holidays.] 


The  proviso  does  not  apply  only  to  let- 
ter carriers  in  new  offices,  but  is  a  perma- 
nent remedial  amendment  of  the  existing 
eight-hour  law,  and  both  Acts  must  be  con- 
strued in  pari  materia  and  in  harmony  with 
the  evident  intent  of  the  later  enactment. 


The  fact  that  the  Post-Office  Department  gave 
a  different  interpretation  to  the  statute  favor- 
able to  letter  carriers  at  large  cannot  prevail 
in  the  courts  against  the  clear  and  unambigu- 
ous language  of  the  statute.  Van  Doren  v. 
U.  S.,  (1910)  46  Ct.  CI.  476. 


Vol.  V,  p.  823,  sec.  3870. 

Scope  of  bpad.  —  The  bond  of  a  letter  car- 
rier  and  his  suretv  for  the  faithful  perform- 
ance by  the  carrier  of  the  duties  imposed 
upon  him,  either  by  the  nostal  laws  of  the 
United  States  or  the  regumtions  of  the  Post- 
Office  Department,  binds  the  surety  for  the 
faithful  discharge  by  his  principal  of  the  duty 
of  collecting  letters  and  packages  to  be  regis- 
tered which  were  imposed  on  the  letter  car- 
rier by  the  order  of  the  Post-Offioe  Depart- 
ment during  the  term  of  the  bond.  National 
Surety  Co.  i;.  U.  8.,  (C.  C.  A.  1904)  129  Fed. 
70. 

Vol.  V,  p.  829,  sec.  10. 

"Periodical  publication.''— Although  a  pub- 
lication complies  formally  with  the  conditions 
of  this  Act  it  will  not  be  entitled  to  a  second- 
class  postage  rate,  unless,  as  required  by  sec- 
tion 10,  it  is  a  "periodical  publication," 
which  means  that  it  shall  not  only  have  the 
feature  of  periodicity,  but  shall  be  a  periodi- 
cal in  the  ordinary  sense  of  the  term.  U.  S. 
V.  Cortelyou,  (1907)  28  App.  Cas.  (D.  C.) 
670. 


A  mail  carrier  and  the  surety  on  his  bond, 
which  is  conditioned  that  the  principal  shall 
account  for  and  pay  over  all  property  and 
money  coming  into  his  possession  by  virtue 
of  his  position,  are  liable  to  the  United  States 
for  the  full  amount  of  money  stolen  by  the 
carrier  from  a  registered  letter,  notwithstand- 
ing the  fact  that  by  the  postal  regulations 
the  United  States  limits  its  own  liability  for 
the  loss  of  money  contained  in  any  single 
registered  letter  to  twenty-five  dollars.  U.  S. 
17.  American  Surety  Co.,  (1907)  166  Fed.  941. 


The  duty  imposed  by  law  upon  the  Post- 
master-general of  determininff  whether  a  pub- 
lication is  a  "  periodical  publication,"  and  as 
such  entitled  to  second-class  postage  rates, 
is  not  a  mere  ministerial  one,  but  involves 
the  exercise  of  some  discretion,  which  will  not 
be  interfered  with  by  the  courts  unless  clearly 
wrong.  U.  S.  v,  Cortelyou,  (1907)  28  App. 
Cas.  (D.  C.)  670. 


Vol.  V,  p.  830,  sec.  14. 

Although  the  qvestion  whether  certain 
publications  are  periodicals.  —  Under  the 
settled  rule  that  laches  is  not  imputable  to 
the  government  in  its  character  as  sovereign 
by  those  subject  to  its  dominion,  the  fact  that 
action  on  an  application  for  admission  of  a 
periodical  publication  to  the  mails  at  the  sec- 
ond-class rate  of  postage  was  delayed  for 
several  years  by  the  officers  of  the  Post  Office 
Department,  and  that  in  the  meantime  the 
publication  was  admitted  as  second-class  mat- 
ter under  a  temporary  permit  issued  by  au- 
thority of  section  282  of  the  Postal  Regula- 
tions of  1893,  to  remain  in  force  "until  the 
Post  Office  Department  shall  determine 
whether  it  is  admissible  as  second-class  mat- 
ter," does  not  entitle  the  publisher  to  a  hear- 
ing before  the  department  acts  on  his  appll- 
eatioii,  |»  \n  ^ase  of  T^YW^ion  of  %  privilege 
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once  granted,  and  the  courts  have  no  author- 
ity to  review  the  action  of  the  Postmaster- 
general  in  refusing  the  applica'tion.  Lewi<i 
Pub.  Co.  r.  Wyman,  (1907)  168  Fed.  762. 
modified  in  (1910)  182  Fed.  13,  104  C.  C.  A. 
463. 

The  word  ''primarily"  as  used  in  this 
Act,  excluding  from  the  second-class  rate 
regular  publications  designed  primarily  for 
advertising  purposes,  or  for  free  circulation, 
or  for  circulation  at  nominal  rates,  means 
"  chiefly  "  or  "  principallv."  Lewis  Pub.  Co. 
r.  Wyman.  (1910)  182  Fed.  18.  104  C.  C.  A. 
463,  modifying  (1907)  168  Fed.  752. 

A  newspaper  otherwise  entitled  to  be  ad- 
mitted to  the  second  class  would  violate  the 
law  by  mailing  under  the  second-class  rate 
only  where  the  papers  mailed  are  designed 
primarily  fqx  fi^rtisin^  purpo^eq,  or  for 
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free  circqlati6n,  ot  for  circulation  at  notninil) 
rates.  U.  S.  t?.  Atlanta  Journal  Co.,  (1011) 
185  Fed.  656. 

ReToeation  of  eertiiicate  of  entry  of  pub- 
lication. —  Tlie  Postmaster-getieral  is  not 
boulid  by  the  eonstrtietion  placed  by  a  prede- 
cessor in  office  on  the  statute  rel  siting  to  sec- 

Vol.  V,  p.  &S^y  tec.  1. 

An  incorporated  educational  institution 
conducting  a  correspobdelitfe  c(rllege  for  ibe 
gain  and  profit  of  its  stockholders  is  not  a 
regtilarly  incorporated  institution  of  learning 

Volrf  V,  p*  834y  sec.  1.     [Second-class 

Validity  of  orderj  —  Gomplainaniy  the  pub- 
lisher of  a  periodical,  was  notified  to  appear 
June  17,  1906,  before  the  Third  Assistant 
Postmaster-general  and  show  cause  why  the 
authorization  for  the  admission  of  his  publi- 
cation as  second-class  mail  matter  should  not 
be  revoked,  aiid  why  the  third-class  rate  of 
postage  should  not  be  charged  for  ihe  traUs- 
missioti  df  such  publication.  Complainant 
ap()eared  and  was  notified  that  be  might  sub- 
mit evidence,  but  nothing  further  was  done 
until  April  10,  1906,  when  the  publisher  wa^ 
notified  that,  as  a  result  of  investigation,  it 
was  found  that  his  right  to  mail  subscriptloh 
copies  as  second-class  matter  did  not  exceed 
141,328,  and  that  he  ivould  be  afforded  an  op- 
portunity to  present  evidence  to  the  contrary 
6n  a  subsequent  day.  The  letter'  aldo  intorfnea 
him  that  the  right  of  such  publication  to  sec- 
ond-clas^  entry  was  also  in  dispute.  On  the 
adjourned  day  the  publisher  appeared,  but 
the  hearing  was  limited  to  the  question  as  to 

Vol.  V,  p.  838,  se&  38d2. 

Object  M  ihb  Act.  — "Th^rd  is  «Llioth«r 
federal  stfltut^  (sectioh  3892,  R^.  9t^t.), 
Which  fteeihs  to  |»t<>ceed  upon  the  thebty  that 
the  le^al  (?ti6tofly  of  the  govemmeiit  tfofttinues 
tititn  the  liiitil  matter  t'eac^hes  the  addfess^ 
for  whom  it  was  intended,  and  thitt  itriy  de- 
struction or  embezzlement  of  such  a  letter, 
which  by  mistake  has  left  the  hands  of  the 
postal  authorities,  and  has  not  yet  reached 
the  addressee,  may  be  punished  as  a  federal 
crime.  U.  8.  r.  McCready,  (1882)  11  Fed. 
225."  U,  8.  V,  irfeyers,  (1906)  142  Fed.  907. 
See  to  the  like  effect  U.  S.  r.  Bullington, 
(1908)  170  Fed.  121. 

Vol.  V,  p.  839,  seo.  3893. 

"The  words  'obscene/  'lewd/  and  'las- 
civious^' as  used  in  this  section,  signify  that 
form  of  immorality  which  has  relation  to 
sexual  impurity}  having  the  same  meaning  as 
is  given  them  at  common  law  in  prosecutions 
for  obscene  libel."  Hanson  r.  U*  8.,  (C.  C.  A. 
1907)  157  Fed.  749.  See  to  the  like  effect 
U.  S.  V.  O'Domiell,  (1908)  165  Fed.  218. 

The  word  "obscene"  should  be  given  fully 
as  broad  a  significance  as  it  had  at  common 
law.  Knowles  f.  U.  S.,  (C.  C.  A.  1909)  170 
Fed.  409. 


ond-class  mail  matter^  so  as  to  preclude  him 
from  revoking  a  certificate  of  entry  of  a  pub- 
lication as  sedond-class  iliatter,  which  bad 
been  issued  by  such  predeeessori  trher<e  no 
vested  right  has  been  cr^t^d  by  dtioh  <tortlfi' 
cate.  Columbian  Corteapondeilee  CoU^e  v* 
Wynncf^  (1905)  25  App.  Cas.  (D.  C.)  149. 


within  the  meaning  of  this  Aet.  Columbian 
Correspohdence  College  v,  Wyniie,  (1905)  ifl 
App.  Cas.  (D.  C.)  149. 


mail  privileged,  etc.'] 

the  number  of  copies  ihe  publisher  was  en- 
titled to  mail  as  second-class  matter,  and 
without  further  hearing  his  right  to  use  the 
second-class  privilege  at  all  was  subsequently 
revoked.  It  tvas  held  that  dUdb  of  der  Wad  en- 
tered without  the  hearing  required,  and  was 
therefore  void.  LeWis  ftb.  Co.  i*.  Wymftn, 
(1907)   132  Fed.  787. 

SufflcieflCjr  of  h6tice.-^A  notice  by  the 
Third  Assistaht  I'ostmaster-general  to  bub- 
lishers  tliat  on  A  specified  day  and  place  tbey 
will  be  given  a  hearing  to  show  cause  why 
second-class  inail  privilege  heretofore  accorded 
the  issue  ot  one  oi  their  puhlicatiotis  shall  not 
be  tevoked  and  third-class  rates  charged,  on 
the  grotmd  that  they  do  not  constitute  a  news- 
t)at>er  or  other  t>eriodieal  pUblicatioh,  but  are 
in  fact  booksi.  is  sufficiently  explicit,  especially 
where  the  publishers  admit  that  the  quest ioii 
raised  is  one  of  law.  Hitchcock  v.  Smith, 
(1910)  34  App.  Cas.  (D.  d)  d2L 


Destmctioti  of  letter  witbdrAwn  from  Ui^l 
by  postihaster.  —  Where  a  postniaster  htkf* 
In^  Writteh,  stamped.  And  deposited  A  lettef 
in  the  tnail,  before  it  was  trans^idrted,  trith' 
dteW  it  aild  delivered  It  to  defendHtit,  whti 
agreed  to  take  it,  With  othel-  mail,  to  the  ad- 
dressee, but  defendant  instead  secreted  or  de- 
stroyed the  letter,  it  was  held  that  the  post- 
master's withdrawal  of  the  letter  terminated 
the  government's  authority  over  it,  and  that 
its  subsequent  destruction  constituted  no 
offense.  U.  S.  v,  Bullington,  (1908)  l70  Fed. 
121. 


The  test  is  whether  the  tendency  of  the 
matter.  —  If  it  is  of  such  nature  that  the 
reading  would,  in  the  opinion  of  reasonable 
persons,  or  the  jurors  selected  to  try  one 
charged  with  violating  the  section,  tend  to  de- 
prave or  corrupt  the  morals  of  reasonable 
persons,  and  would  suggest  to  the  minds  of 
either  sex  thoughts  of  an  impure  or  libidinous 
character,  it  is  within  the  prohibition  of  the 
statute.  U.  8.  v,  Musgrave,  (1908)  160  Fed< 
700.  See  to  the  same  efiTect  Macfadden  v,  U. 
8.,  (C.  C,  A.  1908)  165  Fed.  51. 
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The  true  test  to  determine  wliether  a  writ- 
ing is  nonmailable  under  this  statute  as  ob- 
scene, lewd,  or  lascivious,  is  whether  its  lan- 
guage has  a  tendency  to  deprave  and  corrupt 
the  morals  of  those  whose  minds  are  open  to 
such  influences,  and  into  whose  hands  it  may 
fall,  by  arousing  or  implanting  in  such  minds 
obscene,  lewd,  or  lascivious  thoughts  or  de- 
sires. Knowles  r.  U.  S.,  (G.  C.  A.  1909)  170 
Fed.  409. 

Medical  works.  —  Where  the  acts  described 
and  the  ideas  conveyed  in  a  bool^  are  calcu- 
lated to  deprave  the  morals  of  the  reader  by 
exciting  sensual  desires  and  libidinous 
thoughts,  the  book  is  obscene,  and  it  is  im- 
material that  the  information  conveyed  is 
accurate  and  scientific  and  tends  to  prevent 
disease  and  other  ills  resulting  from  existing 
ignorance  upon  the  topics  discussed;  that,  as 
a  whole,  the  book  is  calculated  to  be  of  value 
to  the  medical  practitioner  and  to  men  and 
women  in  the  marriage  relation,  that  its  pub- 
lication was  approved  by  several  physicians; 
and  that  some  portions  of  it  are  extracts  from 
standard  medical  works.  Burton  v.  U.  S., 
(1906)  142  Fed.  67,  73  C.  C.  A.  243. 

Determination  of  obscene  character.  — 
Whether  or  not  a  book  is  obscene  within  the 
provision  of  this  section  should  be  determined 
upon  a  consideration  of  such  parts  of  it  as 
are  claimed  to  be  obscene,  together  with  so 
much  of  the  context  as  may  be  necessary  to  a 
proper  understanding  of  the  parts  referred 
to,  but  not  necessarily  upon  an  inspection  of 
the  entire  book  with  reference  to  all  its  con- 
tents. Burton  t\  U.  S.,  (1906)  142  Fed.  57, 
73  CCA.  242. 

Language  which  is  exceedingly  coarse  and 
Tulgar.  —  Accused  mailed  a  pamphlet  en- 
titled "  Sexual  Debility,  Its  Cause  and  Cure," 
containing  matter  relevant  to  the  title,  and 
another  entitled  ''Syphilis  and  Gonorrhea, 
Their  Origin,  Eifect,  and  Cure,"  which  was 
similarly  comprehensive  of  the  matters 
treated  of,  except  that  it  extended  to  other 
venereal  diseases.  A  third  pamphlet  was  en- 
titled "A  Guide  to  Full  Pockets,"  and  was 
intended  to  attract  readers  to  subscribe  for 
stock  in  a  corporation  engaged  in  selling 
medicines  and  prescriptions  intended  to  re- 
lieve sexual  disorders.  It  was  held  that, 
though  such  pamphlets  contained  vulgar 
terms  and  were  coarse  in  expression,  they  did 
not,  in  the  absence  of  a  design  to  pander  to 
lascivious  curiosity  or  corrupt  morals,  con- 
stitute nonmailable  matter  within  this  sec- 
tion. Hanson  v.  U.  S.,  (C  C  A.  1907)  167 
Fed.  749. 

DeacriptioB  of  obscene  matter.  —  An  in- 
dictment under  this  section,  which  charges 
defendant  with  having  mailed  a  letter  con- 
taining ''obscene,  lewd,  and  lascivious  mat- 
ter," is  not  broadened  in  scope  by  a  further 
characterisation  of  such  matter  as  of  an  in- 
decent character.  U.  8.  v.  (yDonnell,  (1908) 
165  Fed.  218. 

Spreading  obscene  matter  on  record  dia- 
cretloaary  with  court. — Whether  or  not  a 
writing  charged  to  have  been  deposited  in  a 
poet  office  in  violation  of  law  is  too  obscene, 
lewd,  and  lascivious  to  be  spread  upon  the 
records  is  a  question  which  it  is  within  the 


discretion  of  the  court  to  determine.    Rinker 
V.  U.  S.,  (C  C  A.  1907)   151  Fed.  765. 

It  is  a  question  for  the  jury  whether  the 
matter  is  obscene,  lewd,  and  lascivious  with- 
in this  section.  U.  S.  v.  Benedict,  (1908)  165 
Fed.  221;  Konda  t?.  U.  S.,  (C  C  A.  1908) 
166  Fed.  91. 

"  Or  other  publication  of  an  indecent  char- 
acter."—  In  this  section,  which  declares  un- 
mailable  "every  obsdene,  lewd,  or  lascivious 
book,  pamphlet  ...  or  other  publication  of 
an  indecent  character,"  the  words  "  indecent 
character"  qualify  only  the  words  "other 
publication,"  and,  in  an  indictment  for  its 
violation  by  mailing  of  a  letter,  it  is  not 
essential  that  the  letter  be  described  as  of  an 
indecent  character,  in  addition  to  describing 
it  as  obscene,  lewd,  and  lascivious.  Rinker  t*. 
U.  S.,  (C  C  A.  1907)   151  Fed.  765. 

Sufficiency  of  allegations  —  As  to  character 
of  letter.  —  An  indictment  under  this  sec- 
tion sufficiently  describes  the  letter,  where  it 
sets  out  sufficient  thereof  to  identify  it  and 
alleges  that  the  contents  are  so  obscene,  lewd, 
and  lascivious  as  to  be  improper  to  spread 
on  the  records  of  the  court,  and,  if  the  de- 
fendant desires  more  specific  information  as 
to  such  contents,  he  may  apply  for  a  bill  of 
particulars.  Rinker  v.  U.  S.,  (C.  C  A.  1907) 
161  Fed.  766. 

In  an  indictment  under  this  section  an  aver- 
ment that  defendant  knowingly  deposited  in 
a  post  office  for  mailing  circulars  giving  in- 
formation how,  where,  of  whom,  and  by  what 
means  obscene,  lewd,  and  lascivious  books 
might  be  obtained,  and  that  defendant  unlaw- 
fully and  knowingly  meant  and  intended 
thereby  to  give  such  information,  is  a  suffi- 
cient averment  that  defendant  knew  the  char- 
acter and  contents  of  such  circulars,  and  it 
is  not  necessary  to  set  out  the  same,  nor  to 
further  characterize  or  describe  the  books  re- 
ferred to  therein  than  to  aver  that  they  were 
obscene,  lewd,  and  lascivious.  Shepard  v.  U. 
S.,  (C  C.  A.  1908)  160  Fed.  584. 

An  indictment  under  this  section  states  an 
offense  where  it  sets  out  a  letter  written  to 
defendant  inquiring  for  some  medicine  or 
other  means  for  accomplishing  an  abortion, 
and  a  letter,  alleged  to  have  been  mailed  by 
defendant  in  reply,  which,  when  read  in  con- 
nection with  the  letter  of  inquiry,  in  effect 
offers  for  a  stated  consideration  to  effect  the 
desired  result  by  some  treatment  or  operation, 
although  the  particular  means  is  not  speci- 
fied; the  word  "thing,"  as  used  in  the  stat- 
ute, being  a  comprehensive  term,  which  in- 
cludes any  kind  of  treatment  or  operation. 
U.  S.  V.  Somers,  (1908)   164  Fed.  259. 

An  indictment  under  this  section,  which 
charges  defendant  with  depositing  on  a  day 
named  in  the  United  States  mail  a  letter  con- 
taining information  where  and  of  whom  ar- 
ticles intended  to  prevent  conception  could  be 
obtained,  addressed  to  a  person  named  at 
Goshen,  Ind.,  but  which  contains  no  copy  of 
the  letter,  no  averment  that  it  is  so  indecent 
as  to  be  unfit  to  be  spread  upon  the  record  of 
the  court,  and  no  allegation  of  its  date,  of 
the  name  signed  to  it,  of  the  place  where  it 
was  mailed,  or  of  any  words,  figures,  or  marks 
which  it  contains,  whereby  it  can  be  identi- 
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fied,  does  not  state  the  fact«  which  constitute 
the  offense  charged  with  such  clearness  and 
certainty  as  to  enable  the  defendant  to  avail 
himself  of  a  conviction  or  acquittal  thereon  in 
defense  to  a  second  prosecution  for  the  same 
offense,  and  it  is  insufficient  in  the  face  of  a 
motion  in  arrest  of  judgment.  Bloren  v,  U. 
S.,  (C.  C.  A.  1911)  186  Fed.  961,  folUnoing 
Grimm  v,  U.  S.,  (1894)  156  U.  S.  608,  15  S. 
Ct.  471,  39  U.  S.  (L.  ed.)  650;  Rosen  v.  V. 
S.,  (1896)  161  U.  S.  29,  16  S.  Ct.  438,  480, 
40  U.  S.  (L.  ed.)  606. 

Article  or  thing  designed  to  prevent  con- 
ception.—  An  indictment  under  this  statute 
must  state  what  the  particular  "  article  or 
thing"  consisted  of;  describing  it  with  at 
least  such  particularity  that  the  accused  may 
not  only  know  the  particular  charge  against 
him,  but  may  be  able  to  plead  the  judgment 
of  conviction  or  acquittal  in  bar  of  a  second 
prosecution.  U.  S.  v.  Pupke,  (1904)  133  Fed. 
243. 

On  or  about  a  given  date  sufficient.  —  An 
indictment  under  this  section  for  depositing 
an  obscene,  lewd,  and  lascivious  letter  in  the 
mails,  is  not  bad  because  it  alleges  that  the 
offense  was  committed  "  on  or  about "  a  given 
date,  where  it  shows  that  but  a  short  time 
elapsed  between  the  writing  of  the  letter  and 
the  finding  of  the  indictment ;  the  defect  being 
one  of  form  only,  by  which  the  defendant  was 
not  prejudiced,  and  to  be  disregarded  under 
R.  S.  sec.  1025.  Rinker  v.  U.  §.,  (C.  C.  A. 
1907)   151  Fed.  766. 

Duplicity.  —  An  indictment  under  this  sec- 
tion, charging  the  defendant  with  having 
mailed  a  letter  giving  information  where  and 
how,  and  of  whom  and  by  what  means,  ar- 
ticles and  things  designed  and  intended  "for 
the  prevention  of  conception  and  for  the  pro- 
curing of  abortion  "  might  be  obtained,  does 
not  charge  two  offenses.  Lee  v.  U.  S.,  (C.  C. 
A.  1907)  156  Fed.  948. 

Knowingly.  —  One  who  causes  objection- 
able matter  written  by  him  to  be  printed  in 
a  newspaper,  intending  to  bring  it  to  the  at- 
tention of  the  readers  of  the  paper,  and 
knowing  that  the  regular  and  established 
method  of  transmitting  the  paper  to  its  read- 
ers is  by  mail,  knowingly  causes  the  objec- 
tionable matter  to  be  deposited  in  the  mail 
within  this  section,  when  in  such  regular 
course  the  paper  with  the  objectionable  mat- 
ter printed  therein  is  deposited  in  the  post 
office  for  mailing  and  delivery.  Demolli  v, 
U.  S.,  (C.  C.  A.  1906)  144  Fed.  363. 

An  indictment  under  this  section  which 
charges  that  defendant  "unlawfully  and 
knowingly"  mailed  an  obscene,  lewd,  and 
lascivious  pamphlet,  sufficiently  charges  that 
he  knew  the  character  of  such  pamphlet. 
Konda  v.  U.  S.,  (C.  C.  A.  1908)  166  Fed. 
91. 

An  indictment  charging  the  defendant  with 
"wilfully,  unlawfully,  wrongfully,  and  know- 
ingly "  mailing  an  obscene  circular  giving  in- 
formation where  an  obscene  book  might  be 
obtained,  the  sufficiency  of  which  is  not  ques- 
tioned before  verdict,  is,  upon  motion  in 
arrest  of  judgment,  to  be  taken  as  meaning 
that  the  circular  was  mailed  with  knowledge 
of  ite  contente  and  of  the  book   respecting 


which  it  gave  information.  Burton  v.  U.  S., 
(1906)   142  Fed.  57,  73  C.  C.  A.  243. 

A  criminal  intent.  —  In  a  prosecution  un- 
der this  statute  the  purpose  of  the  defendant 
is  immaterial,  and  that  his  motive  was  good 
is  no  defense.  Knowles  v.  U.  S.,  (C.  G.  A. 
1909)   170  Fed.  409. 

Defendant's  belief  as  to  character  of  ob- 
scene matter.  —  In  a  prosecution  under  this 
section  the  inquiry  is  whether  or  not  the  pub- 
lication charged  to  have  been  obscene  was  in 
fact  of  that  character,  and  if  it  was,  and  the 
defendant  knew  its  contente  at  the  time  he  de- 
posited it  in  the  mail,  it  is  not  material  that 
he  himself  did  not  regard  it  as  obscene.  Bur- 
ton V.  U.  S.,  (1906)  142  Fed.  57,  73  C.  C.  A. 
243. 

**  Deposit  or  cause  to  be  deposited  for  mail- 
ing or  delivery"  —  Deposit  by  third  person. 
—  It  is  not  essential  to  the  commission  of  the 
offense  prescribed  by  this  section  that  the  ob- 
jectionable matter  be  deposited  in  the  mail 
by  the  offender  himself,  or  by  another  acting 
under  his  express  direction ;  he  being  equally 
responsible  if  it  is  deposited  therein  as  a 
natural  consequence  of  an  act  intentionally 
done  by  him  with  knowledge  of  its  probable 
effect.  Demolli  v.  U.  S.,  (CCA.  1906)  144 
Fed.  363. 

An  indictment  charging  that  a  defendant 
deposited  in  the  mails  unmailable  matter  in- 
cludes the  charge  that  he  caused  such  matter 
to  be  deposited,  it  being  immaterial  whether 
he  deposited  it  by  his  own  hand  or  by  an 
agent.  Shepard  v.  U.  S.,  (C  C  A.  1908)"^  160 
Fed.  584. 

Deposit  in  letter  box.  —  Under  such  an  in- 
dictment an  averment  that  prohibited  matter 
was  deposited  in  a  post  office  box  is  sustained 
by  proof  that  it  was  deposited  in  a  letter  box 
placed  by  the  government  for  receiving  mail, 
and  was  taken  by  ite  agente  from  such  box 
to  the  post  office,  and  there  stamped  and  sent 
out.  Shepard  v.  U.  S.,  (C  C  A.  1908)  160 
Fed.  684. 

Suffidiency  of  indictment.  —  An  indictment 
under  this  section  has  been  held  to  sufficiently 
charge  that  defendant  deposited  an  obscene 
letter  in  a  post  office  "  for  mailing  or  deliv- 
ery," although  not  in  such  language,  where 
the  plain  and  reasonable  meaning  of  the  lan- 
guage used  is  that  such  was  the  purpose  with 
which  the  letter  was  deposited  in  the  post 
office.  Rinker  v.  U.  S.,  (C  C  A.  1907)  151 
Fed.  765. 

Unmailable  character  of  writing  question 
for  jury.  —  In  a  prosecution  under  this  sec- 
tion there  is  a  preliminary  question  for  the 
court  to  determine  whether  the  writing  could 
by  any  reasonable  judgment  be  held  to  come 
within  the  prohibition  of  the  law,  and,  when- 
ever reasonable  minds  might  reach  different 
conclusions  as  to  its  character,  it  is  the  duty 
of  the  court  to  submit  the  question  to  the 
jury.  The  court  cannot  properly  in  any  case 
declare  the  writing  to  be  within  the  statute 
as  matter  of  law.  Knowles  v.  U.  S.,  (C.  C. 
A.  1909)   170  Fed.  409. 

Whether  or  not  a  newspaper  article  com- 
menting on  the  death  of  a  young  unmarried 
woman  as  the  result  of  an  attempted  abortion, 
and  in  effect  approving  fornication  and  oon- 
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demninff  society  for  its  attitude  toward  it, 
was  wiuiin  this  section  is  a  question  for  the 
jury.  Knowles  v.  U.  S.,  (C.  C.  A.  1909)  170 
Fed.  409. 

Inquiry  by  government  ofBcer.  —  Accused 
being  on  trial  for  sending  an  obscene  letter 
through  the  mails,  directed  to  G.,  the  govern- 
ment offered  in  evidence  an  alleged  reply  to 
a  letter  written  to  accused  by  a  postal  in- 
spector, written  on  the  back  of  the  inspector's 
letter,  which  the  government  claimed  was  in 
the  handwriting  of  accused,  stating  that  ac- 
cused had  received  a  dental  certificate,  and 
was  glad  to  get  it,  because  it  saved  him  ac- 
cepting free  board  and  lodging  for  six  months, 
and  that,  while  he  liked  oig  dinners,  he  did 
not  like  to  impose  on  good  nature;  the  gov- 
ernment claiming  that  this  had  reference  to 
accused's  conviction  and  incarceration  before 
Cr.,  as  a  justice  of  the  peace,  on  a  charge  of 
practicing  dentistry  without  a  license.  It  did 
not  appear  that  the  inspector  had  any  knowl- 
edge of  accused's  incarceration  as  claimed. 
It  was  held  that  the  letter  was  not  admissible 


as  showing  motive  for  sending  the  alleged  ob- 
scene letter  to  G.  U.  S.  v.  North,  (1911)  184 
Fed.  151. 

Liability  of  partners.  —  Where,  in  the  exe- 
cution of  their  joint  enterprise,  one  partner 
deposits  a  nonmailable  circular  in  the  mail 
by  the  authorization  of  another,  or  with  his 
knowledge  and  acquiescence,  the  latter  causes 
the  circular  to  be  so  deposited  within  the 
meaning  of  this  section.  Burton  v,  U.  S.,  • 
(1906)    142  Fed.  57,  73  C.  C.  A.  243. 

A  corporation  has  capacity  to  commit  the 
crime  of  mailing  obscene,  nonmailable  mat- 
ter, prohibited  by  this  section.  U.  S.  v.  New 
York  Herald  Co.,  (1907)  169  Fed.  296.  And 
it  has  been  held  that  such  section  was  appli- 
cable to  a  corporation  organized  for  the  pur- 
pose of  publishing  a  newspaper,  and  that 
proof  of  the  mailing  by  such  corporation  of 
its  newspaper,  containing  obnoxious  matter, 
was  sufiScient  to  show  that  the  corporation 
had  knowledge  thereof.  U.  S.  v.  New  York 
Herald  Co.,  (1907)   159  Fed.  296. 


Vol.  V,  p.  846,  sec.  3894. 

What  constitntea  "lottery/'  "gift  concert," 
etc.  —  An  advertiaement  in  a  netospaper.  —  A 
newspaper  advertisement  offering  a  prize  for 
the  best  essay  on  the  name  of  a  certain  break- 
fast food  to'  be  judged  by  three  persons 
named,  and  each  essay  when  submitted  to  be 
accompanied  by  three  labels  from  packages 
of  such  food,  may  or  may  not  be  an  adver- 
tisement of  a  lottery  which  will  render  the 
newspaper  unmailable  under  this  Act,  de- 
pending on  whether  or  not  the  prize  is  "de- 
pendent upon  lot  or  chance."  To  escape  such 
condemnation  the  offer  must  be  made  and 
carried  out  in  good  faith,  and  the  prize 
awarded  on  the  merits,  and  the  advertise- 
ment should  contain  a  sufficiently  definite 
statement  of  what  the  word  "best"  means 
as  used  therein  to  advise  competitors  of  the 
standard  of  comparison  to  be  applied  by  the 
judges.  Brooklyn  Daily  Eagle  v,  Voorhies, 
(1910)   181  Fed.  579. 

Corporate  certifioateB  on  instalment'  plan. 
—  A  scheme  by  which  certificates  are  issued 
by  a  corporation,  on  each  of  which  the  holder 


agrees  to  pay  one  dollar  per  week,  subject  to 
forfeiture  for  nonpayment,  and  about  seventy- 
five  per  cent,  of  which  payments  are  paid 
into  a  "mutual  benefit  credit  fund"  until 
all  certificates  prior  in  date  have  matured 
and  been  canceled,  when  his  own  certificate 
shall  mature,  and  he  shall  be  paid  from  such 
fund  the  sum  of  two  dollars  for  each  week 
^ch  certificate  has  been  in  force,  provided 
there  is  so  much  in  the  fund,  not  exceeding 
however  $160,  is  a  lottery  within  the  mean- 
ing of  this  section.  Fitzsimmons  v.  U.  S., 
(C.  C.  A.  1907)    156  Fed.  477,  482. 

Averments  in  dndictments  —  Ewistenoe  of 
lottery  or  gift  enterprise.  —  An  indictment 
for  sending  through  the  mails  a  newspaper 
containing  an  advertisement  of  a  lottery  or 
gift  enterprise,  or  a  complete  or  partial  list 
of  prizes  awarded  at  the  drawing  of  a  lot- 
tery or  gift  enterprise,  must  aver,  either  spe- 
cifically or  by  necessary  intendment,  the  ex- 
istence of  a  lottery  or  gift  enterprise.  U.  S. 
17.  Irvine,   (1907)    156  Fed.  376. 


Vol.  V,  p.  849,  sec.  3. 

Offer  of  reward  for  kidnapping  on  face  of 
envelope.  —  The  deposit  in  a  post  office  of 
a  stamped  envelope,  on  the  face  of  which 
was  printed  in  large  red  letters,  "  $1,000 
reward  will  be  paid  to  any  person  who  kid- 
naps Ex-Gov.  Taylor  and  returns  him  to 
Kentucky  authorities,"  constitutes  a  viola- 
tion of  this  Act.  Warren  u.  U.  S.,  (C.  C. 
A.  1910)  183  Fed.  718. 


Intent.  —  In  a  prosecution  for  sending  non- 
mailable matter  through  the  mail,  in  viola- 
tion of  this  Act,  it  is  not  material  whether 
the  objectionable  language  is  true  or  false, 
or  whether  accused  was  actuated  by  public 
spirit  or  private  malice.  Warren  v,  U.  8., 
(CCA.  1910)  183  Fed.  718. 


Vol.  V,  p.  872,  sec.  3929. 

Review  by  courts.  —  A  federal  court  of  which  it  is  proposed  to  exclude  a  newspaper 
equity  has  jurisdiction  of  a  suit  to  deter-  from  the  mails  has  been  legally  held  to  be 
mine  whether  or  not  the  matter   because  of      unmailable  by  the  Postmaster-general,  under 
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the  statutes  of  the  United  States,  and  if  his 
action  is  found  to  be  unauthorized  to  enjoin 
the  exclusion  of  such  paper.  Brooklyn  Daily 
Eagle  V,  Voorhies,   (1910)    181  Fed.  579. 

In  a  doubtful  case  within  his  jurisdiction, 
in  the  absence  of  fraud  or  gross  mistake  of 
fact,  where  there  is  some  evidence  satisfac- 
tory to  the  Postmaster-general  to  sustain  a 
fraud  order  issued  under  R.  S.  sees.  3929, 
4041,  as  amended  by  Act  Sept.  19,  1890,  ch. 
908,  sees.  2,  3,  26  Stat.  L.  466,  and  by  Act 
March  2,  1895,  ch.  191,  sec.  4,  28  Stat.  L. 
964,  his  decision  of  a  question  of  fact  on 
which  the  order  is  founded  is  conclusive  and 
will  not  be  reviewed  by  the  courts.  People's 
U.  S.  Bank  f.  Gilson,  (C.  C.  A.  1908)  161 
Fed.  286,  affirming  (1905)   140  Fed.  1. 

Under  this  section  and  section  4041,  infra, 
the  Postmaster-general  may  find  that  a  con- 
cern is  using  the  mails  in  conducting  a  scheme 
to  defraud  which  warrants  the  issuance  of 
such  an  order  on  the  evidence  of  the  agents 
and  inspectors  of  the  department  and  sucli  a 
finding  cannot  be  reviewed  by  the  courts  in 
so  far  as  it  involves  questions  of  fact,  nor 
unless  a  plain  error  of  law  is  shown.  Peo- 
ple's U.  S.  Bank  v,  Gilson,  ( 19Q5)   140  Fed.  1. 

Issuance  of  fraud  order  by  the  department. 
—  The  use  of  the  postal  service  of  the  United 
States  is  not  a  matter  of  right,  but  of  privi- 
U^,  limited  by  the  statutes  declaring  cer- 
tain classes  of  matter  to  be  nonmailable,  and 
it  is  competent  for  the  Post-office  Depart- 
ment to  determine  ex  parte  that  a  concern 
is  using  the  mails  in  conducting  a  scheme  to 
defraud,  in  violation  of  the  statute,  and  to 
base  an  order  excluding  it  from  ^uch  use  on 
such  finding.  If  a  hearing  is  granted  before 
the  issuance  of  such  an  order,  the  concern 
affected  may  properly  be  required  to  assume 
the  burden  of  proof,  and  to  show  affirma- 
tively that  its  business  is  legitimate  and 
honest.  People's  U.  S.  Bank  v.  Gilson,  ( 1905) 
140  Fed.  1. 

What  transactions  will  justify  fraud  or- 
ders.—  This  and  section  4041,  infra,  are  not 
restricted  to  schemes  wanting  in  all  the  ele- 
ments of  a  legitimate  business,  or  in  which 
it  is  intended  to  return  nothing  whatever  or 
nothing  equivalent  in  value  for  the  money 
obtained,  but  embrace  those  whereby  a  busi- 
ness otherwise  legitimate  is  designedly  so 
conducted  that  by  false  representations  its 
patrons  are  induced  to  part  with  their  money 
in  the  belief  that  they  are  purchasing  some- 
thing worth  more  than  that  which  is  actually 
being  sold,  though  they  may  approximate  in 
commercial  value  the  price  asked  and  re- 
ceived. Harris  v.  Rosenberger,  (G.  C.  A. 
1906)  145  Fed.  449,  reversing  (1905)  186 
Fed.  1001. 

•  A  scheme  conducted  by  a  company  by  the 
issuance  and  sale  of  so-called  "diamond 
leases,"  numbered  consecutively  in  order  of 
their  issuance  and  arranged  in  series,  each 
purchaser  being  required  to  make  a  certain 
number^  of  weekly  payments,  and  the  fund 
thus  created  to  be  applied  in  fixed  propor- 
tions to  the  payment  of  the  expenses  of  the 
company  and  the  redemption  of  the  oldest 
outstanding  lease  in  the  same  series  and  in 


prior  series  by  purchasing  and  delivering  to 
each  holder  a  diamond  of  a  stated  weight  and 
value,  there  being  no  other  fund  applicable 
to  such  redemption,  except  that 'arising  from 
such  weekly  payments  and  from  fines  and 
forfeitures  on  account  of  lapses,  is  a  lottery 
or  scheme  for  the  distribution  of  property 
by  lot  or  chance,  within  the  meaning  of  this 
section  and  section  4041,  infra.  Preferred 
Mercantile  Co.  t\  Hibbard,  (1905)  142  Fed. 
877. 

"  Our  conclusion  is  that  when  a  business, 
even  if  otherwise  legitimate,  is  systemati- 
cally and  designedly  conducted  upon  the  plan 
of  inducing  its  patrons,  by  means  of  false 
representations,  to  part  with  their  money  in 
the  belief  that  they  are  purchasing  something 
different  from,  superior  to,  and  worth  more 
than,  what  is  actually  sold,  it  becomes  an  ob- 
jectionable scheme  or  device  within  the  in- 
tendment of  sections  3929  and  4041,  althougb 
what  is  being  sold  may  approximate  in  com- 
mercial value  the  price  asked  and  received.'* 
Harris  v,  Rosenberger,  (C.  C.  A.  1906)  145 
Fed.  449. 

R.  S.  sees.  3929  and  4041  apply  to  two 
classes  of  cases:  First,  to  schemes  for  the 
distribution  of  money,  ete.,  by  lot,  chance, 
or  drawing  of  any  kind;  and,  second,  to  all 
schemes  or  devices  for  obtaining  money  or 
property  of  any  kind  by  means  of  false  or 
fraudulent  pretenses,  representations,  or  prom- 
ises. De^^  V.  Hitchcock,  (1910)  35  App. 
Cas.   (D.  C.)   218. 

This  section  contemplates  three  classes  of 
transactions,  namely,  lotteries  and  other  like 
games  of  chance,  "confidence  games,"  and 
schemes  which  from  their  very  nature,  in  the 
light  of  business  experience,  are  sure  to  end 
in  financial  disaster  to  their  contributors; 
and  does  not  include  an  ordinary  mail-order 
liquor  business  in  which  the  customers  are 
given  a  fair  commercial  equivalent  for  the 
price  paid,  though  the  seller  is  guilty  of  trade 
puffing  and  of  a  false  statement  in  his  ad- 
vertising as  to  the  age  of  his  liquors.  Rosen- 
bercer  t*.  Harris,   (1905)    136  Fed.  1001. 

l^r  descriptions  of  particular  schemes,  see 
Preferred  Mercantile  Co.  v,  Hibbard,  (1905) 
142  Fed.  877;  U.  S.  i;.  McKenna,  (1906)  149 
Fed.  252. 

Jurisdiction  of  Postmaster  •general  —  The 
Postmaster-general,  though  entitled  to  pass 
finally  on  questions  of  fact  raised  in  such 
proceedings,  has  not  exclusive  jurisdiction 
to  pass  on  questions  of  law.  Rosenberger  r 
Harris,  (1905)   136  Fed.  1001. 

Requisites  by  bill  to  enjoin  fraud  oxder. — 
A  bill  in  equity  cannot  be  maintained  in  a 
federal  court  to  enjoin  the  enforcement  of  a 
fraud  order  made  by  the  Postmaster-general 
unless  it  makes  a  clear  prima  facie  case  that 
the  facts  adduced  before  him  could  not  pos- 
sibly support  such  order,  or  that  complain- 
ant's legal  or  constitutional  righto  have  been 
violated,  and  such  a  bill  is  insufficient  where 
it  shows  a  hearing  upon  due  notice  on  charges 
of  fraud  clearly  within  the  statute,  but  does 
not  show  what  proofs  were  adduoed.  Appleby 
r.  Cluss,   (1908)   160  Fed.  984. 
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Vol.  V,  p.  881,  sec.  245. 

Liability  for  penal  sun.  —  The  surety  on 
the  bond  of  a  bidder  for  a  contract  for  carry- 
ing the  mails  on  default  by  the  principal  is 
liable  for  the  fu!l  sum  mentioned  as  the  pen- 
alty of  the  bond  without  regard  to  the  actual 
damages  sustained  by  the  United  States, 
where  the  bond,  although  in  the  usual  form, 
recites  that  it  is  given  pursuant  to  Act 
June  23,  1874,  18  Stat.  L.  236,  ch.  456,  sec. 
245,  and  "  subject  to  all  the  terms,  conditions, 
and  remedies  thereon  in  said  Act  provided;  " 
one  of  its  provisions  being  that  in  case  of  de- 
fault by  a  bidder  "he  and  his  sureties  shall 
be  liable  for  the  amount  of  said  bond  as  liqui- 
dated damages  to  be  recovered  in  an  action 
of  debt  on  said  bond."  U.  S.  v.  U.  S.  Fidel- 
ity, etc.,  Co.,   (1907)    151  Fed.  534. 

A  proposal  bond,  given  by  a  bidder  for  a 
contract  for  carrying  the  mail,  conditioned 
as  required  by  this  Act,  is  an  absolute  under- 
taking to  pay  the  amount  named  therein  as 
liqui&ted  (Uimages  in  case  of  condition 
broken,  and  not  one  of  indemnity  or  security 
to  the  government  against  loss  or  damages 
for  breach  of  contract,  and  in  an  action 
thereon  the  actual  damages  cannot  be  in- 
quired into.  U.  S.  V.  Alcorn,  (1906)  145  Fed. 
995. 


In  an  action  on  a  proposal  bond  given  by 
a  bidder  for  a  contract  for  carrying  the  mail, 
as  required  by  this  Act,  where  the  bidder  en- 
tered into  the  contract  with  the  required 
surety  for  its  faithful  performance,  but  failed 
to  complete  such  performance,  the  fact  that 
the  government  recovered  from  such  surety 
the  actual  damages  sustained  by  reason  of 
the  breach  of  contract  does  not  constitute  a 
defense.  U.  S.  -i;.  Alcorn,  (1906)  145  Fed. 
995. 

Liability  for  loss  by  robbery  of  the  mail. 
—  Where  a  contract  for  transportation  of 
mail  provided  that  the  contractor  should 
account  for  and  pay  over  all  money  of  the 
United  States  which  might  come  into  his  pos- 
session, he  being  only  required  to  carry  mail, 
and  not  to  carry  money  as  such,  his  surety 
was  not  liable,  on  his  bond  for  the  faithful 
carrying  out  of  the  contract,  for  the  loss  by 
robbery  of  money  belonging  to  the  United 
States,  placed  in  his  mail  bag  without  his 
knowled^  or  acquiescence,  even  though  he 
was  an  insurer  of  the  safe  delivery  of  money 
delivered  to  him  for  transportation  with 
knowledge.  American  Surety  Ck>,  v.  U.  S., 
(C.  C.  A.  1909)  171  Fed.  408. 


Vol.  V,  p.  883,  sec.  3950. 

Where  plaintiff  went  to  defendant  as  a 
notary  who  took  his  oath  to  a  bid  for  a  con- 
tiact  carrjring  mail,  and  requested  him  not 
to  divulge  the  bid,  such  implied  promise,  if 
there  was  one,  was  illegal  and  contrary  to 


public  policy  under  this  section,  which  con- 
demns the  suppression  of  such  bidding.  Har- 
dison  V.  Reel,  (1911)  154  N.  C.  273,  70  S. 
£.  463. 


Vol.  V,  p.  888,  sec.  3960. 

Sztra  service  without  contract  —  right  to 
payment.  —  A  contractor  for  carrying  the 
mails  is  not  entitled  to  extra  compensation 
for  services  outside  the  terms  of  his  contract, 
which  were  performed  in  compliance  with  the 
unauthorized  demand  of  the  local  postmaster, 
where,  upon  protest  to  the  Postmaster-Gen- 
eral, the  contractor  was  promptly  relieved 
from  such  services,  and  another  contract  was 
made  for  their  performance.  Slavens  i*.  U. 
S.,  (1905)  196  a  S.  229,  25  S.  Ct.  229,  49 
U.  S.  (L.  ed.)  457,  affirming  (1903)  38  Ct. 
CI.  574;  Travis  r.  U.  S.,  (1905)  196  U.  S. 
239,  26  S.  Ct.  233,  49  U.  S.  (L.  ed.)  461,  af- 
firming (1903)  38  Ct.  CI.  590. 

An  increase  in  the  service  required  on  a 
mail  route,  as  the  result  of  the  establishment 
ot  a  new  distributing  station  in  the  city  of 
New  York,  amounting  to  more  than  300,000 
miles  of  additional  transfer  service,  and  in- 
volving an  additional  expenditure  of  nearly 


$10,000  for  ferry  tolls,  cannot  be  required  by 
the  Postmaster-General  without  extra  com- 
pensation, under  the  authority  reserved  to 
him  in  the  contract  to  call  for  new,  addi- 
tional, mail  messenger,  or  transfer  service 
without  additional  compensation.  U.  S.  r. 
Utah,  etc..  Stage  Co.,  (1905)  199  U.  S.  414, 
26  S.  Ct.  69;  .50  U.  S.  (L.  ed.)  251,  affirming 
(1904)   39  Ct.  CI.  420. 

The  carriage  of  the  mails  up  and  down  the 
steps  at  elevated  railroad  stations  is  called 
for  by  a  contract  for  performing  the  covered 
regulation  wagon,  mail  messenger,  transfer, 
and  mail  station  service  on  a  mail  route,  in 
which  the  contractor  agreed  to  take  the  mails 
from  and  deliver  them  to  the  post  offices, 
mail  stations,  and  cars.  U.  S.  v.  Utah,  etc., 
Stage  Co.,  (1906)  199  U.  8.  414,  26  S.  Ct.  69, 
50  U.  S.  (L.  ed.)  251,  affirming  (1904)  39 
Ct.  CI.  420. 


Vol.  V,  p.  893,  sec.  3962. 

The  power  to  fine  is  discretionary.  —  See  Lewis  Pub.  Co.  v.  Wyman,    (1907)    152  Fed. 
787,  to  the  same  effect  as  the  note  in  the  original. 

1669 


7ol.  V,  p.  904,  uo.  398>. 


POSTAL  SERVICE. 


yoL  ▼,  p.  933,  Me.  4017. 


Vol.  V,  p.  904,  sec.  3982. 

The  word  "packet"  as  used  in  this  section 
is  limited  to  its  original  meaning  throughout 
the  postal  laws  to  cover  only  a  written  com- 
munication of  four  or  more  sheets,  which  by 
Act  1827,  sec.  5,  ch.  61,  4  Stat.  L.  238,  was 
required  to  pay  quadruple  postage,  and  does 
not  include  a  "  packet  of  merchandise "  not 
exceeding  four  pounds  sent  by  mail.  Wil- 
liams r.  Wells  Fargo,  etc.,  Express,  (C.  C. 
A.  1910)   177  Fed.  362. 

No  monopoly  by  postal  sendee  of  carriage 
of  parcels.  —  While  Congress  has  full  consti- 
tutional power  to  reserve  to  the  postal  de- 
partment a  monopoly  of  the  business  of  re- 
ceiving, transmitting,  and  delivering  mails, 
and  in  the  exercise  of  such  right  may  enact 
such  rules,  regulations,  and  laws  as  will  effec- 
tively preserve  its  monopoly  and  prescribe 
fines,  penalties,  forfeitures,  and  punishments 
therefor,  yet  this  monopoly  is  intended  to 
extend  only  to  letters,  packets  of  letters, 
and  the  like  mailable  matter;  and  Congress 
lias  never  attempted  to  extend  its  monopoly 
to  the  transportation  of  merchandise  in  par- 
cels weighing  less  than  four  pounds,  nor  to 
prohibit  private  express  companies  making 
regular  trips  over  established  post  routes 
from   engaging  in  the  business  of  carrying 


such  parcels  for  hire.  Williams  v.  Wells 
Fargo,  etc.,  Express,  (C.  C.  A.  1910)  177  Fed. 
352. 

Suit  for  penalty  mutt  be  in  the  name  of 
the  United  States.  — R.  S.  sec  3982  prohibits 
the  establishment  of  a  private  express  for 
the  conveyance  of  letters  or  packets  over  any 
pest  road,  and  provides  that  any  person  vio- 
lating the  section  shall  be  liable  to  a  penalty 
of  $150  for  each  offense;  section  4069  de- 
clares that  all  penalties  imposed  for  a  viola- 
tion of  law  af^ting  the  Post-office  Depart- 
r  ment  shall  be  recoverable  one-half  to  the 
use  of  the  person  informing  and  prosecuting 
the  same  and  the  other  half  to  the  use  of 
the  Post-office  Department;  but  section  919, 
constituting  part  of  the  Act  regulating  pro- 
cedure  in  federal  courts,  commands  that  all 
suits  for  the  enforcement  of  a  penalty  arising 
under  the  postal  laws  shall  be  brought  in 
the  name  of  the  United  States.  It  was  held 
that  a  suit  to  recover  a  penalty  for  the  al- 
leged violation  of  this  section  could  not  be 
brought  by  a  private  prosecutor,  but  was 
maintainable  only  by  and  in  the  name  of  the 
United  States.  Williams  v.  Wells  Fargo,  etc. 
Express,  (C.  C.  A.  1910)  17  Fed.  352. 


Vol.  V,  p.  916,  sec.  4000. 

If  a  railway  postal  clerk  was  in  charge 
of  the  mail  at  the  time  he  was  injured  by 
the  derailment  of  a  train,  in  an  action  against 
the  railroad  company  for  his  injuries  the 
burden  of  proving  he  was  a  passenger  would 
not  rest  on  him,  as  this  section  imposes  on 


railway  companies  carrying  mail  the  duty 
tu  also  carry,  without  extra  compensation, 
the  person  in  charge  thereof.  Hoskins  r. 
Northern  Pac.  R.  Co.,  (Mont.  1909)  102  Pac. 
988. 


Vol.  V,  p.  918,  sec.  13. 

Compensation  where  only  part  of  road 
aided  by  grant.  —  A  railway  company  carry- 
ing the  mails  over  a  continuous  route  which 
includes  certain  land-aided  railroads  is  only 
entitled  to  the  land-grant  rates  for  those  por- 
tions of  the  route,  under  the  provisions  of 
this  Act,  which  provisions  must  be  construed 


as  extending  not  only  to  the  original  land- 
aided  companies,  but  to  every  other  company 
carrying  the  mails  over  such  roads.  Chicago, 
etc.,  R.  Co.  r.  U.  S.,  (1910)  217  U.  S.  180, 
30  S.  Ct.  470,  54  U.  S.  (L.  ed.)  721,  affirming 
(1908)  43  Ct.  CI.  595. 


Vol.  V,  p.  919,  sec.  4002. 

Adjustment  of  compensation  for  extension 
of  route.  —  The  adjustment  of  compensation 
to  a  railway  company  for  carrying  the  mails, 
made  by  the  Postmaster-General  in  the  exer- 
cise of  his  authority  under  this  Act,  to  ar- 
range the  railway  routes  upon  which  the  mail 
is  to  be  carried,  and  to  adjust  and  readjust 
compensation,  may  be  confined,  where  an  ex- 
tension is  made  beyond  the  terminal  of  an 
established  mail  route,  to  the  extension  alone, 


without  readjusting  the  compensation  for 
the  whole  route  as  extended.  In  this  case 
Mr.  Justice  McKenna  said :  *'  There  is  noth- 
ing in  the  section  which  requires  the  abro- 
gation of  prior  contracts  when  an  extension 
is  made  beyond  the  terminal  of  an  estab- 
lished route  or  precludes  provisions  for  the 
extension  alone."  Chicago,  etc.,  R.  Co.  v.  U. 
S.,  (1905)  198  U.  S.  385,  25  S.  Ct.  666,  49 
U.  S.  (L.  ed.)   1094. 


Vol.  V,  p.  933,  sec.  4017. 

A  post-office  inspector's  relinquishment  of  he  is  seeking  to  recover  pay  for  time  during 
his  salary  cannot  be  regarded  as  voluntary;  which  he  was  excused  from  duty  because  of 
but  the  rule  does  not  apply  to  a  case  where      illness.    Small  v.  U.  S.,  (1909)  45  Ct.  CI.  13. 
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Vol.  V,  p.  937,  sec.  4025. 

The  appropriation  acts  appropriating  for 
actual  and  neceasary  expenses  of  general,  su- 
perintendents and  "  railway  postal  clerks, 
while  actually  traveling  on  business  of  the  de- 
partment and  away  from  their  several  desig- 


nated headquarters/'  bv  their  own  language 
exclude  railway  postal  clerks  traveling  in 
the  discharge  of  their  ordinary  duty.  Hart- 
man  r.  U.  S.,  (1906)  40  Ct.  CI.  133. 


Vol.  V,  p.  942,  sec.  4030. 

One  who  receives  a  money  order,  without 
a  written  application  and  payment  therefor 
as  required  by  law,  is  liable  to  the  United 
States  for  its  value,  though  he  has,  in  good 


faith,  paid  the  full  value  to  the  issuing  agent 
in  other  ways.  U.  S.  v,  Bolognesi,  (1908) 
164  Fed.  169. 


Vol.  V,  p.  944,  sec.  4037. 

Title  to  order.  —  Defendant  was  the  in- 
dorsee of  a  money  order  which  he  sent  by 
an  agent  to  the  post  office  on  which  it  was 
drawn  in  order  to  get  it  cashed.  The  agent 
sold  the  order  to  plaintiff,  inddrsing  it  with 
his  own  name.  Under  this  Act  it  was  held 
that  plaintiff  obtained  no  title  to  the  order. 
Moore  v,  Skyles,  (1906)  33  Mont.  136,  82 
Pac.  799. 

It  is  no  defense  to  an  action  by  the  United 
States  to  recover  the  amount  paid  in  re- 


demption of  postal  money  orders  from  the 
payees  to  whom  they  were  paid,  and  to  whom 
they  were  issued  by  a  post-office  clerk  with- 
out authority  and  in  violation  of  law,  with- 
out first  receiving  applications  and  payment 
therefor,  that  defendants  took  such  orders  in 
good  faith  from  said  clerk  in  payment  of 
sums  justly  due  them  from  him  as  a  banker, 
or  that  their  invalidity  did  not  appear  from 
their  face.  U.  S.  v.  Bolognesi,  (1909)  169 
Fed.  1013. 


Vol.  V,  p.  946,  sec.  4041. 

What   transactions  are   f randnlent.  —  The 

provisions  of  sections  3929  and  4041  R.  S., 
empowering  the  Postmaster-General  to  issue 
so-called  fraud  orders  as  a  means  of  stopping 
the  use  of  the  mails  as  an  agency  in  conduct- 
ing schemes  or  devices  for  obtaining  money 
or  property  by  means  of  false  or  fraudulent 
pretenses,  representations,  or  promises,  are 
not  restricted  to  schemes  or  devices  wh?ch  are 
wanting  in  all  the  elements  of  a  legitimate 
business,  or  in  which  it  is  intended  to  return 
nothing  whatever  or  nothing  at  all  equivalent 


in  value  for  the  money  obtained,  but  embrace 
those  whereby  a  business,  otherwise  legiti- 
mate, is  systematically  and  designedly  so 
conducted  that,  by  means  of  false  represen- 
tations, its  patrons  are  induced  to  part  with 
their  money  in  the  belief  that  they  are  pur- 
chasing something  different  from,  superior  to', 
and  worth  more  than,  what  is  actuailv  being 
sold,  although  that  may  approximate  in  com- 
mercial value  the  price  asked  and  received. 
Harris  v.  Bosenberger,  (CCA.  1906)  146 
Fed.  449. 


Vol.  V,  p.  949,  sec.  4046. 

Money  received  by  rural  letter  carrier  not 
''money  order  funds."  —  The  po8tH>ffice  regu- 
lations authorize  rural  letter  carriers  to  take 
and  receipt  for  money  from  patrons  of  their 
routes  and  to  purchase  and  forward  money 
orders  to  the  persons  or  corporations  for 
which  they  are  designed.  It  has  been  held 
that  money  received  and  receipted  for  by  a 
rural  letter  carrier  from  patrons  of  his  route, 
to  be  used  in  the  purchase  and  forwarding 
of  money  orders,  while  in  the  possession  of 
such  carrier  and  before  surrender  at  the  post 
office,  did  not  constitute  "  money  order  funds," 
for  the  embezzlement  of  which  the  carrier 
could  be  prosecuted  under  this  section  and 


section  4046.     U.   S.  T.  Mann,    (1907)    160 
Fed.  662. 

Averment  that  funds  came  into  poiaeiiion 
by  virtue  of  employment  necessary.  —  An  in- 
dictment under  this  section  is  not  sufficient 
where  it  merely  avers  that  defendant  was  a 
clerk  employed  in  a  money  order  office,  and 
charges  the  offense  in  the  language  of  the 
statute,  but  it  must,  in  addition,  charge  that 
the  funds  converted  came  into  his  possession 
by  virtue  of  his  employment,  which  is  essen- 
tial to  the  crime  of  embezzlement  and  to  dif- 
ferentiate it  from  larceny.  U.  S.  v.  Allen, 
(1909)    160  Fed.  162. 


Vol.  V,  p.  953,  sec.  4053. 

Intent  not  an  element.  —  Any  appropria-  tion  regardless  of  the  intent  or  purpose  of 
tion  of  money  order  funds  by 'a  postmaster  to  the  conversion.  Griffin  r.  Zuber,  (Tex.  1908) 
his  own  use  is  embezzlement  within  this  sec-       113  S.  W.  961. 
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Vol.  V,  p.  957,  sec.  5463. 

Sentence.  —  "If  this  section  were  before 
U8  for  construction,  unaffected  by  precedent, 
we  should  be  disposed  to  hold  that  it  was  in- 
tended to  proride  for  the  punishment,  of  two 
distinct  onenses,  one  of  forging  or  altering 
a  money  order  and  one  of  uttering  the  same, 
and  that  the  first  two  counts  of  the  indict- 
ment which  is  before  us  charge  distinct  and 
separate  crimes,  punishable  by  separate  sen- 
tences. But  it  has  been  generally  held  that 
the  forging  and  uttering  of  a  forged  instru- 
ment are  parts  of  one  transaction,  and  that, 
where  the  different  counts  of  an  indictment 
charge  different  crimes  which  are  parts  of  a 

Vol.  V,  p.  959,  sec.  5467. 

Sufficiency  of  aUegation  —  De9eription  of 
employment.  —  The  provision  of  this  statute 
making  it  a  criminal  offense  for  an  employee 
in  the  postal  service  to  embezEle  a  letter,  nec- 
essarily implies  that  the  letter  must  have 
come  into  his  possession  in  his  official  char- 
acter; and  an  indictment  thereunder  which 
fails  to  allege  such  fact  is  fatally  defective. 
Shaw  V.  U.  S.,  (C.  C.  A.  1908  )166  Fed.  174. 

In  a  prosecution  under  this  section  an  in- 
dictment is  fatally  defective  which  fails  to 
show  that  the  letter  embezEled  came  into  the 
possession  of  the  defendant  officially;  that  is 
to  say,  as  an  employee  of  the  postal  service. 
U.  S.  t?.  Aurandt,  (1910)  16  N.  M.  292,  107 
Pac.  1064. 

Description  of  contents,  —  An  indictment 
of  a  railway  postal  clerk  for  embezzling  a  let- 
ter containing  "articles  of  value,"  to  wit, 
"  twelve  dollars  in  money  of  the  United 
States,"  which  letter  was  addressed  to  a  speci- 
fied person  at  a  specified  address,  it  being  al- 
leged that  a  further  description  of  the  letter 
and  its  contents  is  unknown  to  the  grand 
jurors,  sufficiently  describes  the  money.  Shaw 
V.  U.  S.,  (C.  C.  A.  1910)   180  Fed.  348. 

An  indictment  of  a  railway  postal  clerk  for 
secreting  and  embezzling  a  letter  containing 
an  article  of  value  need  not  describe  the  ar- 
ticle with  the  same  precision  as  in  a  prosecu- 
tion for  forgery  or  larceny,  but  the  .article 
must  be  stated.  Shaw  t?.  U.  8.,  (C.  C.  A. 
1910)    180  Fed.  348. 

The  allegation  in  the  present  case  that  the 
embezzled  letter  contained  "an  article  of 
value,"  a  more  definite  description  of  which 
"  being  to  grand  jurors  unknown,"  considered 
in  the  light  of  the  record,  and  doubted,  but 
not  decided,  whether  the  allegation  was  suffi- 
cient under  the  rule  last  mentioned.  U.  S.  v. 
Aurandt,  (1910)  16  N.  M.  292,  107  Pac.  1064. 

Money  la  comprehended  by  the  term  an 
"  article  of  value "  within  this  section.  Shaw 
t;.  U.  S.,  (C.  C.  A.  1910)   180  Fed.  348. 

Evidence.  —  In  a  trial  of  a  railway  postal 
elerk  for  embezzling  a  letter  containing  money 
the  fact  that  the  letter  which  was  introduced 
in  evidence  was  found  in  his  pocket  was  some 
evidence  tending  to  show  intent  to  embezzle. 
Shaw  17.  U.  S.,  (C.  C.  A.  1910)   180  Fed.  348. 

Upon  a  trial  under  this  section  it  has  been 
held  admissible  to  show  by  other  employees 
that  the  mails  at  the  office  had  been  very 
heavy  for  some  time  prior  to  this  oconrronpp. 


single  transaction,  the  sentence  based  on  a 
general  verdict  or  plea  of  guilty  must  impoee 
only  one  penalty,  and  that  a  separate  sen- 
tenee  for  each  count  is  erroneous  and  void. 
Ew  p.  Joyce,  (1877)  23  Int.  Rev.  Rec.  297, 
13  Fed.  Cas.  No.  7,566;  Parker  r.  People, 
(1880)  97  111.  32;  In  re  Walsh,  (1893)  37 
Neb.  464,  66  N.  W.  1076;  ]>evere  v.  SUte 
(1890)  3  Ohio  Cir.  Dec.  249,  5  Ohio  Cir.  Ct. 
609;  Love  joy  v.  State,  (1898)  40  Tex.  Crim. 
89,  48  S.  W.  620."  Per  curiam  in  U.  8.  r. 
Carpenter,  (C.  C.  A.  1907)  161  Fed.  214.  10 
Ann.  Cas.  609. 


and  that  many  letters  and  paekagee  came  in 
bad  condition,  with  the  edges  worn  and 
broken,  so  that  articles  could  readily  fall  out, 
as  evidence  tending  to  support  the  defense; 
its  weight  being  for  the  jury.  The  govern- 
ment  was  entitled  to  prove  a  statement  made 
by  defendant  a  short  time  previously  that  he 
had  destroyed  a  number  of  election  circulars, 
a  quantity  of  which  had  come  into  the  office 
for  distribution,  as  evidence  tending  to  show 
the  commission  of  an  offense  of  similar  char- 
acter to  those  charged  and  bearing  on  the 
question  of  intent.  Chitwood  v,  U.  S.,  (C.  C. 
A.  1907)  163  Fed.  661. 

Pretended  postmark  of  a  fictitions  poat 
office.  —  "  It  makes  no  difference  with  respect 
to  the  duty  of  a  carrier  when  a  letter  comes 
into  his  hands  in  the  course  of  his  official 
employment,  whether  it  be  genuine,  or  a  decoy 
or  have  a  fictitious  address,  or  whether  it 
bears  the  pretended  postmark  of  a  fictitious 
post  office.  The  opening,  detention,  destruc- 
tion, or  the  embezzlement  of  the  contents  of 
either  kind  of  letter  is  equally  punishable." 
Byram  r.  U.  S.,  (1906)  26  App.  Cas.  (D.  C.) 
646. 

Decoy  letter.  —  A  post-offioe  superintend- 
ent discovered  a  misboxed  letter,  which  had 
been  placed  in  a  "dead"  pigeonhole  at  the 
top  of  the  case,  where  defendant,  a  clerk,  waa 
engaged  in  sorting  mail.  The  letter  was  re- 
moved by  the  superintendent  and  handed  to 
a  post-office  inspector,  who  took  it  to  the  ad- 
dressee, and,  without  delivering  it,  obtained 
permission  to  open  it.  He  then  returned  to 
the  post  office,  unsealed  the  letter,  and  took 
from  it  an  express  order  for  two  dollars,  a 
statement  of  account,  and  a  letter  from  tho 
sender  of  the  money  order.  After  making  a 
copy  of  the  letter,  he  placed  it  in  the  envelope 
with  two  marked  one  dollar  bills,  and  for- 
warded the  money  order  and  the  statement  to 
the  addressee.  The  envelope  containing  the 
letter  and  bills  having  been  duly  sealed  was 
returned  to  the  dead  pigeonhole,  and  a  short 
time  thereafter  was  embezzled  by  defendant. 
It  was  held  that  the  letter  at  the  time  it  was 
returned  by  the  inspector  to  the  dead  pigeon- 
hole had  not  ceased  to  be  mail  matter,  and 
that  defendant  was  therefore  properly  con- 
victed of  embezzling  a  letter  oontaininff  in- 
closures,  in  violation  of  this  section.  Ennis 
V.  U.  S.,  (C.  C.  A.  1907)   164  Fed.  842. 
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Vol.  V,  p.  965,  sec.  5469. 

''Tlds  statute  is  not  confined  to  a  techni- 
cal larceny  from  the  mails."  —  An  indictment 
nnder  this  statute  is  not  governed  by  the 
rules  applicable  to  one  for  larceny,  but  is 
sufficient  if  it  charges  that  the  defendant  un- 
lawfully stole  from  a  designated  post  office  a 
letter,  described  sufficiently  for  its  identifica- 
tion, and  it  is  unnecessary  to  aver  that  it 
contained  anything  of  value,  or  whose  prop- 
erty it  was,  or  that  it  was  in  the  post  office 
for  transmission  through  the  mails.  Bowers 
V.  U.  S.,  (1906)  148  Fed.  379,  78  C.  C.  A.  193. 


Sufficiency  of  allegation  of  intent  —  To 
constitute  an  offense  under  this  section  the 
taking  must  be  either  fraudulent  or  unlaw- 
ful, and  must  be  so  charged  in  the  indict- 
ment. An  indictment  which  leaves  it  open  to 
inference  that  the  letter  charged  to  have  been 
taken  may  have  been  delivered  to  and  received 
by  defendant,  though  a  mutual  mistake,  is 
insufficient  to  charge  an  offense  thereunder. 
U.  S.  17.  Meyers,  (1906)  142  Fed.  907. 


Vol.  V,  p.  971,  sec.  5475. 

Sentence  must  impose  **  imprisonment  at 
hard  labor."  —  A  sentence  under  this  section 
or  under  section  5478  is  fatally  defective  un- 


less it  imposes  imprisonment  "  at  hard  labor  " 
as  required  by  each  section.  Sorenson  f.  U. 
S.,  (C.  C.  A.  1909)  168  Fed.  785. 


Vol.  V,  p.  972,  sec.  5478. 

Sufficiency  of  allegationa  in  indictment.— 
An  indictment  does  not  charge  an  offense 
under  this  section  where  it  charges  the  break- 
ing into  a  building  used  in  part  as  a  post 
office,  with  intent  to  commit  larceny  "  in  said 
building,"  but  fails  to  charge  an  intent  to 
commit  Isrceny  in  that  part  of  the  building 
used  as  a  post  office,  to  which  part  only  the 
statute  applies.  U.  S.  r.  Martin,  (1906)  140 
Fed.  256. 

Burglary  of  room  adjoining  post  office.— 
An  intent  to  commit  larceny  or  other  depreda- 
tion in  the  part  of  the  building  used  as  a 


post  office  is  an  essential  ingredient  of  the 
offense;  and  where  a  post  office  was  kept 
within  a  room  used  for  mercantile  purposes, 
being  separated  from  the  remainder  of  the 
room  by  a  fence  or  partition,  a  breaking  and 
entering  of  such  room  and  the  stealing  of 
proper^  from  a  safe  therein,  although  in- 
cluding post  office  funds,  will  not  warrant  a 
conviction  under  this  section  unless  it  is 
shown  that  the  safe  was  within  the  inclosure 
used  as  the  post  office.  Sorenson  v,  U.  S., 
(C.  C.  A.  1909)  168  Fed.  786. 
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I.  In  Genebal. 

^The  purpose  of  the  amendment  was  not 
to  restrict"  —  This  amendment  did  not  limit 
the  scope  of  such  sections  to  schemes,  arti- 
fices, or  devices  described  in  the  amendment, 
hut  added  to  the  offenses  denounced  by  the 
original  Act  those  specified  in  Act  of  1889. 
Miller  v,  U.  S.,  (1904)  133  Fed.  337,  66  C. 
C.  A.  399. 

Three  esaential  elementa  —  T^e  elements 
of  the  offense  of  devising  a  scheme  or  artifice 
to  defraud,  to  be  effected  by  means  of  the 
post  office  establishment  of  the  United  States, 
in  violation  of  this  section,  are:  (1)  That 
defendant  devised  the  scheme  to  defraud,  as 
alleged;  (2)  that  he  intended  to  effect  such 
scheme  or  artifice  by  opening  correspondence 
or  communication  with  the  persons  intended 
to  be  defrauded,  by  means  of  the  post-office 
establishment  of  the  United  States,  or  by  in- 
citing them  to  open  correspondence  with  him 


respecting  such  scheme  or  artifice;  and  (3) 
that  in  the  furtherance  and  execution  of  the 
scheme,  or  in  attempting  to  further  the  same, 
defendant  deposited  or  caused  to  be  deposited 
in  the  United  States  post  office  letters,  papers, 
writings,  or  circulars,  or  took  from  the  post 
office  papers  or  writings  connected  with  the 
furtherance  of  such  scheme.  U.  S.  v.  Dexter, 
(1907)  164  Fed.  890.  See  to  the  same  effect 
Brown  t?.  U.  S.,  (C.  C.  A.  1906)  143  Fed.  60; 
Brooks  1?.  U.  S.,  (1906)  146  Fed.  223,  76  CO. 
A.  581;  U.  S.  V.  Smith,  (1909)  166  Fed.  958; 
Foster  v.  U.  S.,  (C.  C.  A.  1910)  178  Fed.  166; 
Horn  !?.  U.  S.,  (6.  C.  A.  1910)  182  Fed. 
721;  Rinunerman  v.  U.  S.,  (C.  C.  A.  1911) 
186  Fed.  307. 

II.  Scheme  ob  Abtifice  to  Defbaud. 

A  ''  scheme  or  artifice  "  to  defraud,  within 
this  section,  prohibiting  the  use  of  the  post- 
office  establishment  in  aid  of  a  scheme  or 
artifice  to  defraud,  is  the  formation  of  a  plan, 
device,  or  trick  to  perpetrate  a  fraud  on  an- 
other.   U.  S.  V.  Dexter,  (1907)   154  Fed.  890. 

What  constitutes  — T^is  seoiion  includeB 
everything  designed  to  defraud.  —  This  sec- 
tion includes  every  scheme  to  be  effected  by 
the  use  of  the  post-office  establishment  which 
is  in  fact  designed  to  defrt^ud,  by  representa- 
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tione  as  to  the  past  or  present,  or  suggestions 
and  promises  as  to  the  future,  it  being  imma- 
terial that  the  business  or  scheme  conducted 
is  an  actual  business  provided  it  is  the  basis 
of  a  fraudulent  scheme.  Foster  v,  U.  S.,  (C. 
C.  A.  1910)  178  Fed.  165.  See  to  the  same 
effect  Lemon  v,  U.  S.,  (C.  C.  A.  1908)  164 
Fed.  953. 

Calculated  to  deceive  or  defraud.  — 
Whether  the  pretensions  made  by  the  accused, 
which  are  averred  to  constitute  the  scheme  to 
defraud,  constitute  an  agreement,  valid  or 
otherwise,  or  consist  of  representations  of 
fact,  present  or  future,  an  expression  of  opin- 
ion or  assurance  of  past,  present,  or  future 
conditions,  it  may  constitute  a  scheme  to  de- 
fraud, provided  only  it  be  designed  and  rea- 
sonably adapted  to  deceive.  Brooks  t\  U.  S., 
(1906)   146  Fed.  223,  76  G.  C.  A.  581. 

To  constitute  the  offense  of  using  the  mails 
to  carry  into  effect  a  scheme  to  defraud,  with- 
in this  statute,  it  is  not  necessary  that  there 
should  be  actual  misrepresentation  as  to  an 
existing  fact;  but  it  is  sufficient  if  the  rep- 
resentations made  were  intended  and  calcu- 
<  lated  to  deceive  and  defraud.  McCarthy  t?. 
U.  8.,  (C.  C.  A.  1911)   187  Fed.  117. 

A  Bcheme  for  giving  horoscopes,  —  A  scheme 
by  a  defendant  to  induce  persons  by  means  of 
letters  sent  through  the  mails  to  send  him 
one  dollar  each  in  payment  for  a  special  life 
reading,  giving  the  horoscope  of  the  sender 
and  the  events  of  his  life  from  the  cradle  to 
the  grave,  is  a  scheme  or  artifice  to  defraud 
to  be  effected  by  the  use  of  the  Post  Office 
Department,  within  the  meaning  of  this  sec- 
tion, if  in  consideration  of  the  payment  so 
sent  defendant  returned  and  intended  to  re- 
turn to  the  senders  a  stock  letter  purporting 
to  be  a  special  life  reading,  but  which  were 
alike  in  each  case,  regardless  of  the  age,  color, 
.  or  sex  of  the  recipient.  So  too  is  a  scheme 
by  a  defendant  to  induce  persons  receiving 
such  letters  to  purchase  from  him  paper  made 
in  imitation  of  parchment  at  the  price  of  one 
dollar  per  yard,  by  representations  made  in 
such  letters  that  the  paper  was  pure  parch- 
ment, and  that  certain  charms,  if  written  on 
pure  parchment,  would  have  certain  infiuenoes 
on  the  lives  of  the  persons  who  used  them,  if 
defendant  knew  that  such  paper  was  not  pure 
parchment,  and  was  worth  much  less  than 
one  dollar  per  yard.  U.  S.  v.  White,  (1906) 
160  Fed.  379. 

Intimidaiing  letters  of  labor  union.  —  Of- 
ficers of  a  labor  union  who  send  letters  or 
circulars  through  the  mails  to  customers  of 
a  manufacturing  corporation  to  induce  them 
to  withdraw  their  custom  from  it  for  the 
purpose  of  ruining  its  business  or  forcing  it 
to  pay  a  fine  imposed  on  it  for  employing  non- 
union workmen,  whether  such  fine  and  boycott 
were  initiated  by  such  officers  or  by  the  union 
with  their  participation  and  approval,  are 
guiltv  within  this  section.  U.  S.  v.  Raish, 
(1908)   163  Fed.  911. 

Exaggerations.  —  The  fact  that  a  circular 
sent  out  by  mail  by  a  commission  merchant  to 
advertise  his  business  contained  some  exag- 
gerations as  to  his  facilities  for  handling 
property  consigned  to  him,  or  that  he  failed 
to  settle  with  some  of  his  patrons,  is  not  suf- 


ficient to  establish  a  sclieme  or  artifice  to  de- 
fraud, within  this  section.  Faulkner  v.  U.  S., 
(C.  C.  A.  1907)   167  Fed.  340. 

Aveiment  and  descriptioii  of  scheme  to  de- 
fraud —  Sufficiency  of  averments.  —  An  in- 
dictment charging  defendants  with  a  echone 
to  use  the  mails,  and  a  contract  between  the 
directors  of  a  mutual  insurance  company  and 
one  of  the  defendants  to  procure  from  its 
members  money,  to  appropriate  these  sums 
to  the  defendants  and  thereby  render  the  cor- 
poration insolvent,  shows  a  scheme  to  defraud 
the  members  of  the  corporation,  within  this 
section.  Miller  v.  U.  S.,  (1904)  133  Fed.  337, 
66  C.  C.  A.  399. 

An  indictment  under  this  Act  which  charges 
that  defendants  devised  a  scheme  to  defraud 
intended  to  be  executed,  and  which  was  exe- 
cuted, by  the  use  of  the  mail  service  of  the 
United  States  by  pretending  that  they  were 
engaged  in  a  certain  solvent  banking  enter- 
prise, and  making  other  pretenses  in  relation 
thereto,  which  pretenses  were  false  and  were 
made  for  the  purpose  of  inducing  others  to 
deposit  money  with  them  or  to  buy  stock, 
and  with  the  intention  of  appropriating  such 
money  to  their  own  use,  is  sufficient  to  charge 
the  offense,  and  need  not  specifically  charge 
that  defendants  knew  their  bank  to  be  in- 
solvent: Lemon  v,  U.  S.,  (C.  C.  A.  1908) 
164  Fed.  953. 

An  indictment  under  this  section,  while  re- 
quired to  allege  the  particulars  of  the  scheme 
with  sufficient  certainty  to  show  its  existenoe 
and  character,  need  not  do  so  with  the  same 
particularity  as  to  time,  place,  and  circum- 
stance as  is  required  with  reference  to  the 
mailing  of  the  letter.  Brooks  v,  U.  S.,  ( 1906) 
146  Fed.  223,  76  C.  C.  A.  581. 

Though  an  indictment  for  using  the  post 
office  in  furtherance  of  a  scheme  to  defraud 
must  describe  the  alleged  scheme  with  such 
certainty  as  to  clearly  inform  the  defendants 
of  the  charge  made  against  them,  an  indict- 
ment is  sufficient  if  it  states  such  elements 
with  sufficient  certainty  to  enable  the  defend- 
ants to  prepare  their  defense.  Foster  v.  U.  S., 
(C.  C.  A.  1910)  178  Fed.  165: 

An  indictment  alleged  that  the  defendant 
with  others  by  means  of  advertisements  pub- 
lished in  newspapers,  and  correspondence  con- 
ducted by  and  through  the  United  States  mail 
service,  pretended  to  be  engaged  under  the 
name  "  National  Securities  Ck>mpany "  in  a 
lucrative  and  honorable  business  as  a  broker, 
dealing  in  grain,  provisions,  and  stocks,  and 
pretended  to  be  possessed  of  superior  knowl- 
edge concerning  the  business,  making  loss  im- 
probable, and  pretending  to  pay  interest  to 
depositors  at  the  rate  of  six  per  cent,  per 
month,  and  to  permit  withdrawals  at  the  de- 
positors' election,  when  in  fact  he  had  no  such 
superior  knowledge,  did  not  intend  for  any 
great  length  of  time  to  pay  six  per  cent,  per 
month,  nor  permit  withdrawals  at  depos- 
itors' pleasure,  but  intended  by  such  false 
pretensions  to  induce  deposits,  for  the  sole 
purpose  of  converting  them  to  his  own  use. 
It  was  held  that  the  indictment  sufficiently 
alleged  a  scheme  to  defraud,  within  such  sec- 
tion. Brooks  t;.  U.  S.,  (1906)  146  Fed.  223, 
76  C.  C.  A.  581. 
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Where  an  indictment  charged  defendant 
with  devising  a  scheme  to  defraud,  by  inducing 
others  to  purchase  stock  on  false  representa- 
tions of  fact,  and  alleged  that  the  scheme  was 
to  be  effected  by  correspondence  through  the 
post  office^  and  that  a  letter  was  actually 
mailed  in  furtherance  thereof,  the  indictment 
was  -not  demurrable  for  failure  to  charge 
that  the  stock  was  lacking  in  value  to  such 
an  extent  as  to  defraud  those  who  paid  the 
price  asked  therefor.  Nor  was  it  demurrable 
for  failure  to  allege  the  particulars  in  which 
the  representations  charged  were  false,  as 
such  defect  could  be  cured  by  furnishing  a 
bill  of  particulars.  U.  S.  v.  Palmier i,  (1909) 
169  Fed.  490. 

In  an  indictment  for  using  the  mails  in 
and  for  executing  a  scheme  to  defraud,  it  need 
not  be  alleged  that  the  contents  of  a  letter 
or  circular  charsed  to  have  been  mailed  pur- 
suant to  such  scheme  were  false.  Grey  v.  U. 
8.,  (C.  C.  A.  1909)   172  Fed.  101. 

A  count  in  an  indictment  under  this  sec- 
tion, for  using  the  mails  to  carry  out  a 
scheme  to  defraud,  is  not  insufficient  because 
it  refers  to  a  prior  count  for  a  statement  of 
the  scheme  to  defraud,  where  the  reference  is 
adequate  to  the  making  up  of  a  sufficient  ac- 
cusation. Bartholomew  v.  U.  S.,  (C.  G.  A. 
1910)    177  Fed.  902. 

An  indictment  for  using  the  mails  in  fur- 
therance of  a  scheme  to  defraud  set  out  in  the 
first  count  a  description  of  the  scheme,  with 
an  allegation  that  defendants  devised  it,  and 
in  the  second  and  third  counts,  instead  of 
repeating  such  allegation,  charged  that  de- 
fendants '*  in  and  for  executing  the  scheme 
and  artifice  to  defraud  set  out  in  the  first 
count  of  this  indictment,  which  statement  is 
hereby  made  a  part  of  this  second  count  of 
this  indictment,  and  in  attempting  so  to  do," 
etc.  It  was  held  that  the  latter  counts  were 
not  objectionable  for  failure  to  charge  that 
defendants  actually  devised  the  scheme,  on  the 
theory  that  the  word  "  statement "  related 
only  to  the  description  of  the  scheme.  Fos- 
ter V.  U.  S.,  (C.  C.  A.  1910)  178  Fed. 
106. 

If  the  scheme  is  sufficiently  outlined  to 
show  its  design  and  adaptability  to  deceive, 
and  to  fairly  acquaint  the  accused  with  what 
he  is  required  to  meet,  it  answers  the  require- 
ment of  the  statute.  Brooks  v,  U.  S.,  (1906) 
146  Fed.  223,  76  C.  C.  A.  581. 

An  indictment  for  using  the  mails  to  de- 
fraud, in  violation  of  this  section,  by  sub- 
dividing a  tract  of  land  in  Louisiana  of  small 
value  into  lots  ten  or  twenty  feet  square,  and 
selling  certificates,  each  purporting  to  give 
the  holder  an  option  to  purchase  an  interest 
in  a  lot,  upon  false  representations  that  the 
lots  were  within  an  oil  district  and  very 
valuable,  and  that  large  cash  offers  had  been 
made  for  certain  of  the  same,  construed,  and 
was  held  to  charge  a  scheme  and  artifice  to 
defraud  within  the  meaning  of  this  statute, 
which,  when  carried  on  by  means  of  corres- 
pondence through  the  mails,  constituted  a 
violation  thereof.  Gourdain  v.  V.  S.,  (C.  C. 
A.  1907)   164  Fed.  453. 

Defendants  were  officers  of  a  manufacturing 
corporation,  owning  a  plant  and  actually  en- 


gaged in  manufacturing  and  selling  the 
product.  In  order  to  sell  an  increased  issue 
of  stock,  defendants  sent  through  the  mails 
letters  to  certain  persons,  representing  that 
the  company  desired  to  establish  branch  sell- 
ing houses  and  to  employ  managers  therefor 
at  a  stated  salary.  The  letters  also  contained 
false  representations  as  to  the  profits  and 
dividends  of  the  company,  and  by  their  means 
certain  of  the  persons  addressed  were  in- 
duced to  purchase  stock  of  the  company  at 
par  in  the  belief  that  they  would  be  appointed 
branch  managers.  It  was  held  that  an  in- 
dictment charging  such  facts,  and  that  the 
representations  made  were  knowingly  false, 
did  not  charge  the  offense  of  using  the  mails 
to  defraud,  within  the  meaning  of  this  sec- 
tion, it  not  being  charged  that  the  stock  was 
not  worth  the  price  paid  for  it.  Miller  v,  U. 
S.,  (C.  C.  A.  1909)   174  Fed.  36. 

Duplicity.  —  Averments  in  an  indictment 
that  artifices  used  in  furtherance  of  a  scheme 
to  defraud,  to  be  carried  on  through  the  use 
of  the  mails,  were  intended  to  give  one  un- 
derstanding of  the  scheme  to  one  class  of  in- 
vestors and  another  and  different  under- 
standing to  a  different  class,  both  being  de- 
ceived and  defrauded  by  the  same  artifices,  do 
not  make  out  two  separate  schemes  so  as  to 
render  the  indictment  bad  for  duplicity. 
Gourdain  v.  U.  S.,  (C.  C.  A.  1907)  164  Fed. 
453. 

Variance.  —  A  defendant  charged  in  the 
indictment  with  having  devised  a  scheme  to 
defraud,  to  be  effected  by  means  of  the  post 
office  establishment,  in  violation  of  this  stat- 
ute, must  be  shown  to  have  devised  the  par- 
ticular scheme  specified  in  the  indictment, 
and  cannot  be  convicted  on  evidence  that  it 
is  consistent  with  a  different  scheme,  which, 
although  equally  within  the  statute,  is  not 
charged.  Beck  v.  U.  S.,  (C.  C.  A.  1906)  145 
Fed.  626. 

In  a  prosecution  under  this  section  defend- 
ant cannot  be  convicted  unless  the  proof  es- 
tablishes the  "  scheme "  substantially  as  al- 
leged in  the  indictment.  Brown  v.  U.  S., 
(1906)   146  Fed.  219,  76  C.  C.  A.  677. 

A  conviction  on  an  indictment  for  using  the 
mails  to  defraud,  in  violation  of  this  section, 
which  charged  that  defendant  falsely  repre- 
sented to  the  persons  intended  to  be  de- 
frauded by  letters  and  circulars  sent  through 
the  mail  that  she  was  conducting  a  fair, 
honest,  and  bona  fide  matrimonial  agency, 
well  knowing  that  she  was  not,  was  sustained 
by  evidence  showing  that  she  inserted  false 
advertisements  in  newspapers,  purporting  to 
have  been  inserted  by  a  man  or  woman  of 
wealth  who  desired  to  marry,  and  in  reply  to 
answers  received  through  the  mail  sent  letters 
and  circulars  representing  that  she  conducted 
a  matrimonial  bureau,  and  had  many  clients 
of  wealth  of  both  sexes,  and  thereby  obtained 
from  persons  so  addressed  a  fee  of  five  dol- 
*  lars  each  for  membership  in  such  bureau 
and  to  be  introduced  to  such  clients  of  wealth, 
when  in  fact,  so  far  as  shown,  none  were  ever 
so  introduced,  and  no  marriages  resulted,  and 
defendant  made  no  attempt  to  carry  out  the 
promises  made.  Glinn  v.  U.  S.,  (C.  C.  A. 
1910)   177  Fed.  679. 
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The  rule  upon  the  question  whether  there 
is  an  intent.  —  On  the  trial  of  a  defendant 
charged,  under  this  statute,  with  using  the 
mails  to  effect  a  scheme  or  artifice  to  defraud, 
where  it  is  shown  that  defendant  published 
advertisements  and  sent  out  circulars  and 
letters  offering  to  impart  to  persons  com- 
municating with  him,  in  return  for  money 
sent  him,  instructions  aa  to  how  they  could 
acquire  occult  and  supernatural  powers,  the 
question  for  the  jury  to  determine  is  not 
whether  or  not  it  was  possible  for  him  to  im- 
part such  information,  but  whether  he  hon- 
estly btA  in  good  faith  intended  to  do  so, 
and  upon  such  determination  the  question 
whether  he  believed  himself  able  to  do  so  is 
material.  U.  S.  v.  White,  (1906)  150  Fed. 
379. 

To  constitute  an  offense  within  this  statute 
there  must  have  been  an  intention  to  injure 
the  person  addressed  or  sought  to  be  reached 
by  defrauding  him  of  something  which  he 
already  had;  and  the  making  of  false  repre- 
sentations, for  the  .purpose  of  deceiving  the 
persons  addressed  by  raising  expectations  of 
gain  or  advantage  which  it  was  not  the  in- 
tention to  fulfil,  is  insufficient.  Miller  r.  U. 
S.,   (C.  C.  A.  1909)   174  Fed.  35. 

In  a  prosecution  under  this  section,  it  is  a 
defense  that  defendant  honestly  believed  that 
the  representations  made  in  the  letters  or 
circulars  which  he  is  charged  with  having 
sent  through  the  mails  were  true,  and  that  he 
had  no  a^ual  intent  to  defraud.  Rudd  v. 
U.  S.,  (C.  C.  A.  1909)   173  Fed.  912. 

In  a  prosecution  for  misuse  of  the  mails  in 
furtherance  of  a  scheme  to  defraud  by  the 
sale  of  worthless  mining  stock,  if  any  one  or 
more  of  the  defendants  honestly  believed  that 
the  representations  made  by  him  respecting 
the  property  were  true,  or  had  reasonable 
grounds  to  sor  believe,  such  belief  would  con- 
stitute a  complete  defense  as  to  him.  Horn 
V.  U.  S.,  (C.  C.  A.  1910)   182  Fed.  721. 

This  section  does  not  make  any  discrimina- 
tion with  respect  to  the  right  to  the  use  of 
the  postal  establishment  of  the  United  States 
by  persons  whose  vocation  is  healing,  be- 
tween those  who  profess  to  cure  by  the  use  of 
mental  science  and  those  who  use  drugs ;  and, 
in  a  prosecution  thereunder  for  such  use  of 
the  mails,  the  question  of  the  defendant's  good 
faith  is  the  cardinal  question.  If  she  prac- 
ticed in  good  faith,  without  the  intention  to 
defraud,  she  is  not  guilty,  although  in  fact 
the  theory  and  practice  followed  were  worth- 
less; but  if,  without  belief  in  her  practice, 
and  with  knowledge  that  her  representations 
regarding  it  were  false,  she  made  them  to  de- 
fraud, the  fact  that  mental  healing  is  a  law- 
ful vocation  does  not  prevent  conviction.  Post 
V,  U.  S.,  (1906)  135  Fed.  1,  67  C.  C.  A.  669, 
rehearing  denied  136  Fed.  1022,  67  C.  C.  A. 
679,  reversing   (1904)    128  Fed.  960. 

To  constitute  a  violation  of  this  section  it 
is  not  necessary  that  the  scheme  should  be 
fraudulent  on  its  face;  but,  although  it. is 
apparently  a  legitimate  business,  it  is  within 
the  statute  if  there  was  an  intention  not  to 
conduct  such  business  honestly,  but  to  use  it 
to  defraud.  McConkey  v.  V.  S.,  (C.  C.  A. 
1909)  171  Fed.  820. 


Under  this  section  the  intent  to  defraud  is 
an  essential  element  of  the  offense,  to  be  de- 
termined by  the  jury  as  a  question  of  fact 
from  all  of  the  evidence;  and  an  instruction 
in  such  a  case  that  "  the  law  presumes  that 
every  man  intends  the  natural,  legitimate, 
and  necessary  consequences  of  his  acts,"  is 
erroneous,  as  tending  to  mislead  the  jtiry  into 
the  presumption  that  if  the  scheme  in  its 
operation  resulted  in  defrauding  persons,  the 
law  raises  a  conclusive  presumption  of  an 
intent  to  defraud.  Hibbard  v.  U.  S.,  (C.  C. 
A.  1909)  172  Fed.  66. 

In  a  prosecution  under  this  section,  if  a  de- 
fense that  defendant  honestly  believed  that 
the  representations  made  in  the  letters  or 
circulars  which  he  is  charged  vrith  having 
sent  through  the  mails  were  true,  and  that 
he  had  no  actual  intent  to  defraud,  is  made, 
it  a  for  the  determination  of  the  jury.  Rodd 
V,  U.  S.,  (C.  a  A.  1909)  173  Fed.  912. 

Averment  of  intent,  — ^An  indictment  for 
misuse  of  the  mails,  in  furtherance  of  a 
scheme  to  defraud  by  the  sale  of  worthless 
mininff  stock,  alleging  that  defendants'  repre- 
sentations were  in  fact  false  and  untrue  and 
known  by  defendants  to  be  so,  constituted  a 
sufficient  averment,  if  such  were  necessary, 
that  defendants  did  not  in  good  faith  believe, 
or  have  reasonable  grounds  to  believe,  that 
the  representations  were  true.  Horn  r.  U.  S., 
(C.  C.  A.  1910)  182  Fed.  721. 

An  indictment  alleged  that  defendant  by 
advertisements  sought  to  bring  the  alleged 
business  of  the  Glo^  Realty  Company,  a  p^«^- 
tended  real  estate  agent,  to  the  attention  of 
persons  who  had  real  estate  to  sell,  intending 
to  procure  them  to  list  the  same  with  such 
company,  which  had  no  existence  except  as  a 
name  under  which  defendant  did  business, 
for  the  purpose  of  procuring  them  to  pay  for 
advertising  their  real  estate  whether  a  sale 
was  made  or  not;  that  defendant  intended 
to  make  no  efforts  toward  such  sale;  that  he 
intended  to  execute  such  scheme  by  the  use 
of  the  post  office  establishment  of  the  United 
States,  and  in  so  doing  deposited  a  letter  and 
circular  addressed  to  D.  to  induoe  him  to 
sign  a  contract  in  accordance  with  such 
scheme.  It  was  held  that  such  indictment 
stated  an  offense  within  this  statute  and  was 
not  demurrable  because  it  did  not  all^e  that 
the  acts  charged  were  wilfully  and  unlawfully 
done.    U.  S.  v.  Smith,  (1909)  166  Fed.  968. 

Where  an  indictment  for  misuse  of  the 
mails  charged  a  scheme  to  defraud  by  means 
of  false  representations  to  be  disseminated 
through  the  mails,  that  the  scheme  was  car- 
ried out,  that  the  representations  were  false 
and  fraudulent,  and  that  thereby  certain 
named  persons  were  induced  to  part  with 
their  money  and  give  it  to  defendant,  it  was 
not  necessary  that  the  indictment  should  also 
allege  that  the^heme  was  formed  by  defend- 
ant with  intent  to  defraud.  Eh^dng  v.  U.  S., 
(1906)   136  Fed.  53,  69  C.  C.  A.  61. 

Evidenct  —  Admissibility  of  cash  }M>k,-' 
In  a  trial  for  conspiring  to  use  the  mails  in 
carrying  out  a  scheme  to  defraud,  the  cash 
book,  checks,  and  entries  of  cash  in  defend- 
ant's deposit  book  in  a  trust  company,  made 
during  the  continuance  of  the  scheme,  were 


1676 


V«L  V,  p.  973,  IM.  5480. 


POSTAL  SERVICE. 


Vol.  ▼,  p.  978»  Mf .  M80. 


properly   admitted   to   show    the   conspiracy. 
U.  S.  1?.  Marriii,  (1908)  159  Fed.  767. 

Adm%88ihUity  of  declo/rations.  —  In  a  prose- 
cution for  misuse  of  the  mails,  in  furtherance 
of  a  scheme  to  defraud  by  sale  of  worthless 
mining  stock,  evidence  that  one  of  the  defend- 
ants promised  witness  that  she  should  have  a 
half  interest  in  the  profits  of  28,000  shares  of 
canceled  or  forfeited  stock  of  a  mining  cor- 
poration, when  it  was  resold  by  him,  that 
she  was  to  pay  nothing  for  the  stock,  and 
when  it  was  resold  five  cents  a  share  was  to 
go  to  the  corporation,  and  the  witness  and  de- 
fendant were  to  divide  the  balance,  and  that 
she  had  received  $562  as  her  share  of  the  part 
of  the  stock  that  had  been  sold,  was  properly 
admitted  as  against  such  defendant  to  show 
his  method  of  dealing  with  the  stock  of  the 
company.  Horn  v.  U.  S.,  (G.  C.  A.  1910)  182 
Fed.  721. 

Su/fidiency,  —  Where  the  evidence  estab- 
lished the  charge  that  defendant  advertised 
as  a  matrimonial  agency,  and  obtained  money 
from  a  person  by  false  representations  made 
in  the  advertisement,  the  offense  of  using  the 
mails  to  defraud  was  complete;  and  it  was 
no  defense  that  defendant  afterwards  put  the 
person  defrauded  in  correspondence  with  a 
woman  whom  he  married.  Grey  v.  U.  S.,  (C. 
C.  A.  1909)   172  Fed.  101. 

Accused  was  indicted  for  depositing  a  letter 
in  the  post  office  in  execution  of  a  scheme  to 
defraud.  The  scheme  alleged  consisted  of  the 
insertion  of  an  advertisement  in  a  newspaper 
containing  the  words  "  How  to  speculate  on 
Board  of  Trade.  Sent  free  by  J.  L.  Brown  & 
Co.,"  etc.,  to  induce  the  public  through  cor- 
respondence conducted  by  mail  to  purchase 
through  defendant  under  the  name  of  "  J.  L. 
Brown  &>  Co."  commodities  on  some  board  of 
trade  to  enable  defendant,  who  did  not  intend 
to  nuike  such  purchases,  to  convert  the  money 
to  his  own  use.  The  proof  was  that  one  Hard- 
wick  saw  such  advertisement  and  without 
correspondence  sent  defendant  $1,000  by  wire, 
with  instructions  to  buy  options  on  pork. 
Defendant  immediately  returned  a  memoran- 
dum showing  a  sale  made  by  him  to  Hard- 
wick,  and  not  a  purchase  made  on  a  board  of 
trade  for  him.  Thereafter  Hardwick  depos- 
ited more  money,  and  directed  further  pur- 
chases of  pork,  which  were  made  in  the  same 
manner.  It  was  held  that  such  facts  were  in- 
sufficient to  establish  the  charge  laid  in  the 
indictment.  Brown  v,  U.  S.,  (1906)  146  Fed. 
219,  76  C.  C.  A.  577. 

LeiterheadB.  —  On  the  trial  of  a  defendant 
for  using  the  mails  to  defraud,  where  he  was 
charged  with  having  used  a  letterhead  pur- 
porting to  show  that  he  was  engaged  in  a 
business  in  which  he  was  not  in  fact  engaged, 
for  the  purpose  of  obtaining  property  oa 
credit,  it  was  error  to  admit  in  evidence 
against  him  a  letterhead  of  a  firm  having 
the  same  surname,  where  he  was  not  chared 
with  using  such  letterheads  nor  with  making 
any  representations  respecting  his  connection 
with  the  firm,  and  also  to  admit  a  list,  sup- 
posed to  be  of  creditors,  and  unreceipted  bills 
from  parties  not  named  in  the  indictment,  all 
of  which  were  found  in  defendant's  ofifce. 
there  being  no  evidence  to  show  by  whom  the 


list  was  made,  nor  whether  or  not  he  was  in 
fact  indebted  to  any  of  the  parties,  nor  how 
the  transactions  arose.  Booth  v.  U.  S.,  (C. 
C.  A.  1905)   139  Fed.  252. 

Conviction  of  defendant's  predeceiaor,  — 
On  the  trial  of  a  defendant,  charged  with 
having  conducted  a  scheme  to  defraud  by  the 
use  of  the  mails,  evidence  that  defendant's 
predecessor  in  the  business  had  been  indicted 
for  the  same  offense  was  competent  on  the 
question  of  intent,  if  defendant  was  shown  to 
have  had  knowledge  of  the  fact  and  there- 
after continued  the  business.  Grey  v.  U.  S., 
(C.  C.  A.  1909)  172  Fed.  101. 

Burden  of  proof,  —  In  a  prosecution  for 
the  use  of  the  mails  to  carry  out  a  scheme 
to  defraud  in  the  practice  of  mental  healing, 
it  being  charged  in  the  indictment  that  tl^ 
defendant's  promises  to  heal  were  impossible 
of  performance,  and  evidence  having  been  re- 
ceived on  both  sides  of  that  issue,  it  was  error 
to  instruct  the  jury  that  the  burden  rested 
on  the  defendant  to  prove  to  their  satisfaction 
that  she  possessed  such  power.  Post  v.  U. 
S.,  (1905)  135  Fed.  1,  67  C.  C.  A.  569,  rehear- 
ing denied  135  Fed.  1022,  67  C.  C.  A.  679, 
reversing  (1904)   128  Fed.  950. 

Order  of  proof,  —  In  a  prosecution  for 
using  the  mails  in  conducting  a  scheme  to 
defraud  in  violation  of  this  section,  there  is 
no  hard  and  fast  rule  requiring  that  concert 
of  action  between  two  defendants  should  first 
be  shown  before  evidence  of  acts  of  one  can  be 
admitted  against  the  other,  but  the  order  of 
evidence  is  within  the  discretion  of  the  court, 
and  it  is  sufficient  if  the  jury,  before  con- 
sidering such  evidence,  are  satisfied  either  by 
direct  evidence  or  by  proof  of  facts  and  cir- 
cumstances from  which  it  may  be  reasonably 
inferred  that  such  concert  existed,  and  that 
defendants  were  conducting  a  joint  scheme. 
Doyle  r,  U.  S.,  (C.  C.  A.  1909)  169  Fed.  625. 


iii.  ofesufq  cobbespondenob  thbough 
Post  Office. 

The  intended  nie  of  the  United  States 
maiL  —  To  constitute  the  offense  of  "using 
the  mails  to  effectuate  a  scheme  to  defraud/* 
within  this  statute,  the  scheme  must  have 
been  one  which  contemplated  the  use  of  the 
post  office  establishment  to  effectuate  it,  and 
it  i^  not  sufficient  that  the  mails  were  used 
as  a  mere  incident  to  some  fraudulent  scheme. 
U.  S.  V.  McCrory,  (1910)  175  Fed.  802.  See 
to  the  same  effect,  Marrin  v.  U.  S.,  (C.  C.  A. 
1009)  167  Fed.  951 ;  Rimmerman  v,  U.  S.,  (C. 
C.  A.  1911)   186  Fed.  307. 

The  offense  denounced  by  this  section  con- 
sists in  the  devising  of  a  fraudulent  scheme 
and  the  depositing  in  the  mail  of  a  letter, 
writing,  or  other  paper  for  executing  or  at- 
tempting to  execute  such  scheme.  When  such 
acts  are  shown,  the  crime  is  established,  and. 
while  what  is  actually  accomplished  may  be 
evidence  of  what  was  intended  to  be  accom- 
plished, it  is  not  the  sole  evidence.  The  of- 
fense is  complete  if  an  attempt  be  made  to 
execute  by  the  use  of  the  postal  establish- 
ment. Humes  t>.  U.  S.,  (C.  C.  A.  1910)  182 
Fed.  486. 
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While  the  formation  of  some  scheme  or 
artifice  to  defraud  is  an  essential  element  of 
the  offense  of  using  the  United  States  mails 
in  an  intentional  effort  to  defraud,  in  viola- 
tion of  this  statute,  the  gist  of  the  offense  is 
the  use,  or  attempted  use,  of  the  mails  for  the 
forbidden  purpose,  and  it  is  therefore  only 
essential  to  charge  the  scheme  with  such  par- 
ticularity as  will  enable  the  accused  to  know 
what  is  intended  and  to  apprise  him  of  what 
he  will  be  required  to  meet  on  a  trial;  the 
indictment  being  sufficient  if  it  is  distinctly 
alleged  that  the  United  States  mails  were  in- 
tended to  be  used  in  consummating  such 
scheme.  Horn  v.  U.  S.,  (C.  C.  A.  1910)  182 
Fed.  721. 

An  indictment  under  this  statute,  which 
states  the  essential  elements  of  an  intent  to 
defraud  by  use  of  the  mails  in  the  general 
words  of  the  statute,  but  with  such  reasonable 
particularity  as  will  apprise  the  accused  with 
reasonable  certainty  of  the  nature  of  the  ac- 
cusation, so  that  he  may  prepare  his  defense, 
and  will  enable  him  to  plead  his  conviction  or 
acquittal  as  a  bar  to  a  subsequent  prosecution 
for  the  same  offense,  and  will  enable  the  court 
to  say  that  the  facts  stated  are  sufficient  in 
law,  is  good.  Brown  v,  U.  S.,  (C.  C.  A.  1906) 
143  Fed.  60. 

An  indictment  under  this  statute  is  not 
demurrable  because  the  letter  set  out  therein 
and  charged  to  have  been  mailed  by  defend- 
ant in  carrying  out  his  alleged  scheme  to  de- 
fraud does  not  contain  any  of  the  representa- 
tions which  the  indictment  charges  that  it 
was  defendant's  scheme  to  make  in  letters 
sent  through  the  mails;  all  that  is  necessary 
to  constitute  the  offense  being  that  the  letter 
should  have  been  mailed  pursuant  to  the 
scheme  to  defraud  and  as  a  step  in  its  execu- 
tion. Rumble  t?.  tT.  S.,  (C.  C.  A.  1906)  143 
Fed.  772. 

An  indictment  alleged  that  defendant  and 
another  devised  a  scheme  to  defraud  certain 
persons  named,  "which  said  scheme  to  de- 
fraud was  to  be  effected  by  opening  corre- 
spondence and  communication  with  such  per- 
sons and  by  distributing  advertisements, 
circulars,  prospectuses  and  letters  by  means 
of  the  post  office  establishment  of  the  United 
States  and  by  inciting  such  persons  to  open 
a  correspondence  through  such  post  office  es- 
tablishment, with  them,  the  said  [defend- 
ants named],  concerning  said  scheme,  whjch 
scheme  was  then  and  there  as  follows,  to 
wit,"  etc.,  followed  by  a  specification  of  the 
scheme,  in  which  it  was  alleged  that  defend- 
ants made  through  the  mails  a  number  of 
representations,  which  were  all  false  and 
knowq,  by  them  to  be  false,  and  that,  in  re- 
liance upon  such  representations,  persons 
named  in  the  indictment  were  induced  to, 
and  did,  give  to  defendant  and  his  associate 
certain  sums  of  money,  and  that,  in  further- 
ance of  such  scheme,  a  certain  specified  let- 
ter was  placed  in  the  mails,  etc.  It  was  held 
that  the  indictment  was  not  fatally  defec- 
tive, in  that  it  was  not  directly  charged 
therein,  and  that  it  did  not  appear  there- 
from, that  the  alleged  scheme  to  defraud  in- 
cluded or  contemplated  a  use  of  the  mails  or 
post  office  establishment  of  the  United  States. 


Ewing  r.  U.  S.,   (1905)   136  Fed.  53,  69  C.  C, 
A.  61. 

Sufficiency.  —  Where  one  was  tried  for  con 
spiring  to  use  the  mails  to  carry  out  a 
scheme  to  defraud,  under  sections  5440  and 
5480,  it  was  sufficient  for  the  government  to 
show  that  written  or  printed  matter  about 
the  scheme  charged  was  mailed  to  one  of  the 
three  persons  named  in  the  indictment  as 
the  persons  defendant  planned  to  defraud, 
and  that  copies  of  the  same  printed  matter 
\\ere  sent  through  the  mails  to  a  mailing 
list  throughout  the  United  States.  U.  S.  r. 
Marrin,   (1908)   159  Fed.  767. 

As  against  objection  to  testimony  or  mo- 
tion in  arrest,  an  indictment  for  using  the 
mails  to  defraud  sufficiently  charged  that  a 
letter  was  intended  to  be  sent  or  delivered  by 
the  post-office  department,  where  it  stated 
that  accused  deposited  and  caused  to  be  de- 
posited in  a  particular  post  office  a  certain 
envelope,  duly  stamped  and  sealed,  and  ad- 
dressed to  certain  persons.  Dyar  v.  U.  S., 
(C.  C.  A.  1911)   186  Fed.  614. 

Persona  to  be  defrauded.  —  In  a  prosecu- 
tion for  using  the  post-office  establishment 
in  furtherance  of  a  scheme  to  defraud,  it  is 
not  necessary  to  show  that  any  one  has  been 
in  fact  defrauded,  nor  is  it  necessarily  con- 
clusive against  the  fraudulent  nature  of  the 
scheme  that  those  named  in  the  indictment 
as  among  those  intended  to  be  defrauded 
have  not  been  so  defrauded  in  fact.  Foster 
V,  U.  S.,  (C.  C.  A.  1910)   178  Fed.  165. 

In  an  indictment  for  conspiring  to  use  the 
mails  to  carry  out  a  scheme  to  defraud,  un- 
der sections  5440  and  5480,  the  names  of  aa 
many  persons  defendant  planned  to  defraud 
may  be  used  in  the  indictment  as  the  pleader 
may  know,  and  all  mail  connected  with  the 
scheme,  shown  to  have  passed  through  the 
pest  office  to  any  person  whether  named  in 
the  indictment  or  not,  is  evidence  upon  the 
question  of  the  existence  of  the  scheme.  U. 
S.  r.  Marrin,  (1908)  159  Fed.  767. 

A  scheme  by  the  owner  of  a  saloon  to  be 
effected  by  opening  correspondenoe  throu^ 
ihv  mails,  to  induce  different  persons  to  each 
purchase  a  half  interest  in  his  saloon  as  a 
partner,  and  to  pay  largely  more  than  it  was 
worth,  by  misrepresenting  its  value  and  the 
amount  of  its  profits,  and  to  thus  obtain 
their  money  without  their  receiving  any 
equivalent  therefor,  is  a  scheme  to  defraud, 
within  the  meaning  of  this  section.  Van 
Deusen  v.  U.  S.,  (C.  C.  A.  1907)  151  Fed. 
989. 

IV.  Depositino    and     Recetvinq     Letters 
FROM  THE  Mail. 

The  letters  mailed  need  not  be  of  a  nature 
calculated  to  be  effective.  —  See  to  the  same 
effect  as  the  first  paragraph  of  the  original 
note,  Lemon  v.  U.  S.,  (C.  C.  A.  1908)  164 
Fed.  953. 

In  a  prosecution  for  using  the  post  office 
in  furtherance  of  a  scheme  to  defraud,  in 
violation  of  this  section,  it  is  not  necessary 
that  the  scheme  charged  if  carried  out  would 
necessarily  defraud.  Rimmerman  r.  U.  8., 
(C.  C.  A.  1911)   186  Fed.  307. 
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Iiiatnictions  aa  to  mailing  letters.  —  In  a 
prosecution  under  this  section  it  was  held 
that  the  court  properly  charged  that  de- 
fendant could  not  be  convicted  for  devising 
the  scheme  alone,  but  that  the  gravamen  of 
the  offense  rested  in  the  mailing  of  the  let- 
ters alleged  in  the  indictment,  and  that  in 
order  to  convict  the  jury  must  ^nd  that  de- 
fendant placed  or  caused  the  letters  to  be 
placed  in  the  post  office  as  alleged.  Brooks 
1*.  U.  S.,  (1906)  146  Fed.  223,  76  C.  C.  A. 
681. 

Opening  correspondence  with  oneself  not 
within  statute.  —  One  who  devises  a  fraudu- 
lent scheme  by  opening  a  correspondence 
with  himself  by  means  of  the  post  office  is 
guilty  of  no  offense  within  this  statute. 
Erbaugh  t?.  U.  S.,  (C.  C.  A.  1909)  173  Fed. 
433. 

Averments  in  indictments  —  Pursuance  of 
scheme  to  defraud,  —  An  indictment  for  us- 
ing the  post-office  establishment  in  the  fur- 
therance of  a  scheme  to  defraud  has  been 
held  to  sufficiently  charge  that  defendants 
intended  to  effect  the  scheme  or  artifice  by 
opening  correspondence  with  the  person 
sought  to  be  defrauded  through  the  United 
States  mails.  Rimmerman  v.  U.  S.,  (C.  C. 
A.  1911)   186  Fed.  307. 

It  is  sufficient,  under  this  section,  to  al- 
lege that  the  scheme  or  artifice  to  defraud, 
having  been  devised  by  the  defendant,  was 
to  be  effectuated  by  the  use  of  the  mails,  and 
that  the  defendant,  in  furtherance  of  such 
intention  and  scheme  or  artifice,  deposited  a 
letter  which  was  to  be  delivered  by  medium 
of  the  post  office.  U.  S.  v,  Sherwood,  (1910) 
177  Fed.  596. 

The  gist  of  the  offense  being  the  scheme  to 
use  the  mails  in  furtherance  of  a  purpose  to 
defraud,  and  an  act  done  to  carry  out  the 
same,  and  not  the  obtaining  of  money  by 
means  of  false  representations,  the  indict- 
ment was  not  defective  for  failure  to  nega- 
tive the  truth  of  such  representations.  And 
where  an  indictment  for  misuse  of  the  mails 
in  furtherance  of  a  scheme  to  defraud  al- 
leged that  the  representations  made  by  let- 
ters, circulars,  etc.,  sent  through  the  mails, 
were  utterly  false  and  untrue  in  fact,  and 
were  known  by  defendant  and  his  accomplice 
to  be  so,  and  it  did  not  appear  that  defend- 
ant made  any  objection  to  the  introduction 
of  evidence  on  such  branch  of  the  case,  he 
oould  not  object  for  the  first  time  on  appeal 
that  the  indictment  did  not  negative  the 
truth  of  the  representations  alleged,  on  the 
ground  that  the  allegations  made  were  mere 
conclusions  of  law.  Ewing  u  U.  S.,  (1906) 
136  Fed.  63,  69  C.  C.  A.  61. 

Where  an  indictment  for  misuse  of  the 
mails  in  furtherance  of  a  scheme  to  defraud 
charged  that  such  scheme  was  to  be  accom- 
plished by  means  of  circulars  and  newspapers 
circulated  in  Iowa  and  elsewhere,  it  was  not 
demurrable  for  failure  to  set  out  such  ad- 
vertisements. U.  S.  1?.  Smith,  (1909)  166 
Fed.  958. 

Date  of  mailing.  —  In  a  prosecution  for  de- 
vising a  scheme  or  artifice  to  defraud,  to  be 
effected  through  the  post-office  establishment, 
the  date  of  the  alleged  mailing  of  the  dif- 


ferent letters,  papers,  or  writings  described 
in  the  indictment  was  not  an  essential  ele- 
ment of  the  offense;  it  being  sufficient  that 
the  letters,  writings,  circulars  alleged,  or 
seme  of  them,  were  deposited,  or  caused  to  be 
deposited,  by  defendant,  at  any  time  within 
three  years  next  prior  to  the  finding  of  the 
indictment.  U.  S.  v.  Dexter,  (1907)  154 
Fed.  890. 

Evidence  —  Ad/miesihility  of  letiera  oon" 
nected  toith  scheme.  —  Upon  a  trial  under 
this  section,  letters  shown  to  have  been 
mailed  or  received  by  defendant  need  not  be 
effective  to  forward  such  scheme  to  render 
them  admissible  in  evidence,  but  it  is  suffi- 
cient if  it  appears  therefrom  that  they  were 
intended  to  be  utilized  in  some  way  in  con- 
nection with  it.  Walker  €.  U,  S.,  (C.  C.  A. 
1907)    152  Fed.  111. 

Where,  in  a  prosecution  for  mailing  cer- 
tain letters  in  furtherance  of  a  scheme  to 
defraud,  defendant's  participation  in  secur- 
ing a  certain  false  affidavit  and  laudatory 
letter  appeared  in  the  stock  advertisements 
of  the  business  in  which  defendant  was  en- 
gaged, such  stock  advertisements  and  copies 
of  the  affidavit  and  letter  were  admissiole. 
Brooks  ,v,  U.  S.,  (1906)  146  Fed.  223,  76  C. 
C.  A.  581. 

In  a  prosecution  under  this  section  it  is 
not  necessary  to  prove  a  specific  intent  to 
defraud,  where  such  intent  is  manifest  from 
the  nature  of  the  scheme  itself.  Walker  v. 
U.  8.,  (C.  C.  A.  1907)   152  Fed.  111. 

Su/fUfienoy.  —  On  the  trial  of  a  defendant 
indicted,  under  this  section,  evidence  that 
defendant  published  advertisemente  solicit- 
ing persons  who  read  them  to  write  to  him, 
and  that  when  he  received  letters  from  such 
persons  he  had  made  all  arrangemente  to 
carry  on  a  systematic  correspondence  with 
them  through  the  mails,  warranto. a  finding 
that  the  scheme  or  artifice  was  one  to.  be 
effected  by  means  of  the  post-office  establish- 
ment of  the  United  Stotes,  within  the  mean- 
ing of  the  statute.  U.  S.  r.  W^hite,  (1906) 
160  Fed.  379. 

Where  accused  had  been  a  party  to  a 
scheme  to  defraud  solely  by  means  of  ex- 
press and  telegraph  companies,  but  was  not 
shown  to  have  had  any  connection  with  his 
former  confederates  after  they  commenced 
to  unlawfully  use  the  mails  for  such  pur- 
pose, he  was  not  guilty  of  violating  this  sec- 
tion. Dalton  v.  U.  S.,  (C.  C.  A.  1907)  154 
Fed.  461. 

Question  for  jury. — ^Where  def endanto  were 
indicted  for  misuse  of  the  mails  in  further- 
ance of  a  scheme  to  defraud  by  the  sale  of 
certain  mining  stock,  and  the  indictment  set 
cut  certain  letters  alleged  to  have  been  writ- 
ten and  mailed  by  defendant  pursuant  to 
such  scheme,  whether  the  letters  tended  to 
connect  the  defendant  with  the  scheme  as 
alleged,  or  were  mailed  in  execution  or  at- 
tempted exectltion  thereof,  was  for  the  jury. 
Horn  f?.  U.  S.,  (C.  C.  A.  1910)   18^  Fed.  721. 

Evidence  of  the  nudUng  of  similar  letters. 
—  In  a  prosecution  under  this  section  aver- 
mente  in  the  indictment  of  fraudulent  repre- 
sentations made  by  the  defendant  by  the  use 
of  the  mails,  made  to  characterize  his  al* 
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leged  scheme  to  defraud,  may  be  proved  by 
the  introduction  in  evidence  of  letters  or  cir- 
oulari  mailed  by  defendant  other  than  the 
one  set  out  in  the  indictment,  and  for  that 
purpose  a  circular  printed  and  sent  out 
through  the  mails  by  an  agent  of  defendant 
is  admissible  in  evidence,  where  it  is  shown 
that  it  was  known  to  and  approved  by  de 
fendant,  that  it  contained  copies  of  letters 
written  by  him,  and  that  statements  and 
representations  therein  made  were  based  on 
those  made  by  him  to  the  agent.  Rumble  v. 
U.  S.,   (C.  C.  A.  1906)    143  Fed.  772. 

In  a  prosecution  for  mailing  certain  letters 
iu  furtherance  of  a  scheme  to  defraud,  let- 
ters other  than  those  counted  on  in  an  in- 
dictment, purporting  to  have  been  written 
bv  the  company  operated  by  defendant,  to 
different  persons  throughout  the  country,  and 
relating  to  transactions  by  the  company  with 
them,  were  admissible  to  show  that  the 
scheme  contemplated  the  use  of  the  mails, 
and  as  bearing  on  the  intent  with  which  the 
business  was  done,  and  the  existence  of  a 
scheme  to  defraud.  Brooks  i?.  U.  S.,  (1906) 
146  Fed.  223,  76  C.  C.  A.  681. 


^V.  Indictment  and   Sentence. 

Joinder  of  offenses.  —  Under  this  section 
making  it  a  criminal  offense  to  deposit  a  let- 
ter in  a  post  office  for  the  purpose  of  execut- 
ing a  scheme  to  defraud,  the  provision  that 
'*  the  indictment,  information,  or  complaint 
may  severally  charge  offenses  to  the  number 


of  three  when  committed  within  the  same 
six  calendar  months;  but  the  court  shall 
thereupon  give  a  sinffle  sentence  .  .  ."  does 
not  prevent  the  joinder  in  one  indictment  of 
counts  charging  offenses  in  differoit  periods 
of  six  months,  nor  the  imposition  of  sentence 
on  each  of  such  counts  in  case  of  conviction 
thereon.  U.  S.  D.  McVickar,  (1908)  164 
Fed.  894. 

The  provision  of  this  section  that  an  in- 
dictment may  charge  offenses  to  the  number 
of  three  when  committed  within  the  same 
six  calendar  months,  but  the  court  thereupon 
shall  give  a  single  sentence,  does  not  render 
an  indictment  bad  because  offenses  not  com- 
mitted within  the  same  six  calendar  months 
are  joined  therein,  but  the  offenses  in  such 
case  are  separate  and  distinct,  and  punish- 
able as  such.  Hall  t?.  U.  S.,  (C.  C.  A.  1907) 
152  Fed.  420. 

R.  S.  sec.  1024  authorizes  the  consolidation 
for  trial  of  indictments  for  using  the  mails 
to  defraud  under  section  5480,  notwithstand- 
ing the  fact  that  such  indictments  char^ 
offenses  not  committed  within  the  same  six 
months  and  which  could  not  be  joined  in  one 
indictment  under  the  latter  section,  and  in 
the  aggregate  more  than  the  three  offenses 
which  may  be  so  joined.  Booth  i?.  U.  8.,  (C. 
C.  A.  1907)  154  Fed.  836. 

What  constitates  a  separate  offsnae.  — 
Each  mailing  or  taking  from  the  post  office 
of  a  letter  pursuant  to  a  scheme  to  defraud 
constituted  a  separate  offense  under  this  sec- 
tion. Francis  t?.  U.  S.,  (CCA.  1907)  152 
Fed.  155,  modifying  (1906)   144  Fed.  620. 


PRISONS   AND   PRISONERS. 


Vol.  VI,  p.  38,  sec.  5544. 

Sight  of  officers  to  parole.  -—  A  federal 
prisoner  sentenced  to  a  workhouse  in  Ohio 
may  be  ^paroled  by  the  prison  authorities,  as 

Vol.  VI,  p.  40,  sec.  1. 

Prior  sentences.  —  To  the  same  effect  as 
the  original  note.  U.  S.  t\  Farrar,  (1905) 
139  Fed.  260,  71  C.  C  A.  386,  reversing 
(1904)   133  Fed.  254;  U.  S.  r.  Jackson,   (C 


authorized  by  R.   S.  Ohio,   1892,  sec.  2102. 
In  re  Naples,  (1905)  142  Fed.  781. 


C  A.  1906)  143  Fed.  783,  rwening  (1906) 
140  Fed.  266;  Woodward  v.  Bridges,  (1906) 
144  Fed.  156. 


PRIVATE   LAND   CLAIMS,  COURT  OF. 


Vol.  VI,  p.  56,  sec.  10. 

Effect  of  patent. — ^The  acquisition  of  rights 
as  a  riparian  proprietor  which  could  not  be 
displaced  by  a  subsequent  attempt  to  ap- 
propriate the  water  cannot  be  based  upon  a 
patent  from  the  United  States,  issued  pur- 
snant  to  a  decree  of  the  court  of  private  land 


claims,  confirming  a  Bleidean  grant  to  ri- 
parian lands,  on  the  theory  that  such  patent 
not  only  confirms  the  Mexican  title,  but  re- 
leases that  of  the  United  States.  BoqniUas 
Land,  etc.,  Co.  V.  Curtis,  (1909)  213  U.  8. 
339,  29  S.  Ct.  493,  63  U.  S.  (L.  ed.)  822. 
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PUBLIC  CONTRACTS. 


Tol.  ▼!,  p.  188,  M.  t7M. 


Vol.  VI,  p.  57,  sec.  12. 

"Imperfect  grants.*'  —  A  SpuiiBh  grant 
icade,  in  1728,  by  the  Governor  and  Captain 
General  of  New  Mexico,  and  not  shown  to 
have  been  confirmed  by  a  Spanish  official,  is 
an  imperfect  grant  —  that  is,  one  requiring 
further  action  of  the  political  authorities  to 
its  perfection,  recognition  of  which  is  for- 
bidden' by  this  section,  in  the  absence  of  a 
proceeding  within  two  years  for  establish- 
ment of  its  validity  —  the  Royal  Regulation 
of  the  King  of  Spain  of  Oct.  15,  1762,  sec.  3, 
providing  that   all   persons   holding  grants 


made  after  1700  should  exhibit  their  title  to 
the  proper  officer  for  confirmation,  and  that 
failure  to  do  so  should  result  in  their  being 
deprived  of  and  ejected  from  such  lands,  and 
grants  of  them  being  made  to  other  persons, 
and  section  12,  conferring  the  confirmatory 
power  on  the  governors  of  distant  provinces, 
acting  under  the  advice  of  certain  other  of- 
ficials as  to  land  therein.  Sena  v.  American 
Turquoise  Co.,  (1908)  14  N.  M.  611,  98  Pae. 
171. 


Vol.  VI,  p.  58,  sec.  13. 

Effect  of  recitals  in  patent.  —  A  recital  in 
a  patent  from  the  United  States,  confirming 
a  Mexican  land  grant  to  the  original  gran- 
tees, *' their  heirs,  successors  in  interest, 
and  assigns,"  that  two  persons  named  there- 
in had  acquired  an  undivided  interest  in  the 
land,  whicn  patent  was  based  on  a  decree  to 
that  effect  of  the  court  of  private  land 
claims,  established  by  this  act,  is  sufficient 


to  establish  a  record  title  in  the  persons  so 
named  as  against  others  holding  merely  by 
adverse  possession,  although  under  sections 
8.  13,  of  this  act,  the  confirmation  of  the 
grant  by  that  court  only  quitclaims  the  title 
of  the  tinited  States,  and  saves  the  risht  of 
third  person.  Herrick  v.  Boquillas  Land, 
etc.,  Co.,  (1906)  200  U.  S.  98,  26  S.  Ct.  192, 
50  U.  S.  (L.  ed.)   388. 


Vol.  VI,  p.  62,  sec.  14. 

To  what  cases  applicable.  —  The  claim  of 
one  whose  title  under  a  Mexican  land  grant 
i4  perfect  and  complete,  and  who  is,  there- 
fore, not  bound  under  this  act,  to  apply  to 
the  court  of  private  land  claims  for  con- 
firmation, is  not  cut  down  to  the  extent  that 
the  land  has  been  patented  by  the  United 
States  to  third  parties,  because  he  appeared 
and  prayed  confirmation  in  a  suit  brought 
against  him  by  the  United  States  under  the 
authority  of  section  8  of  this  act,  to  remove 
the  government's  doubt  as  to  title  or  bound- 
aries, on  the  theory  that  the  language  of 
section  14,  giving  that  effect  to  such  patents 
"if  in  any  case"  it  shall  appear  that  the 


lands  or  any  part  thereof,  decreed  to  any 
claimant  under  the  act,  shall  have  been  sold 
by  the  United  States,  apnlies  not  only  to  the 
proceeding  brought  by  the  claimant  himself 
for  confirmation,  but  also  to  the  proceeding 
on  behalf  of  the  government,  in  which  the 
court  is  to  determine  the  matter,  subject  to 
all  lawful  rights  adverse  to  the  claimant  or 
possessor,  and  as  between  such  claimant  and 
possessor  and  any  other  claimant  or  pos* 
sessor,  and  subject  in  this  respeet  to  all  the 
applicable  statutory  provisions.  Riehardson 
r.  Ainsa,  (1910)  218  U.  S.  289,  31  S.  Ct  23, 
54  U.  S.  (L.  ed.)   1044. 


PUBLIC  CONTRACTS. 


Vol.  VI,  p.  116,  sec.  3732. 


Uader  thia  MCtion,  aee  Hooe  v.  U.  S.,  (1910)  218  U.  S.  322,  31  S.  Ct.  88,  54  U.  S.  (L.  tA.) 
1065. 


Vol.  VI,  p.  122,  sec.  3736. 

Bxecuted  contracts.  —  This  section  shonld 
not  be  construed  to  apply  to  executed  con- 
tracts so  as  to  defeat  the  title  of  the  United 
States  to  land  it  has  paid  for,  and  an  act 
authorixing  a   public   improvement  and   ap- 
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propriating  money  therefor  is  sufficient  au- 
thority fbr  the  purchase  of  land  necessary 
or  proper  to  such  improvement.  Burns  v, 
U    S.,  (C.  C.  A.  1908)   160  Fed.  631. 


Y*L  ▼!,  p.  1S6,  MO.  1. 


PUBLIC  CONTRACTS. 


Y«l.  VI,  p.  U6,  M*.  i. 


Vol.  VI,  p.  125,  sec.  1. 

Amendment.  —  This  Act  was  amended  by 
Act  of  Feb.  24,  1905,  c.  778,  32  Stat.  L.  811, 
10  Fed.  Stat.  Annot.  343. 

Jnriadiction  of  federal  courts.  —  An  action 
oil  the  bond  of  a  contractor  for  government 
work  brought  under  this  act  in  the  name  of 
the  United  States  for  the  use  of  a  person 
who  furniahes  labor  or  materials  in  the  pros- 
ecution of  the  work,  is  not  one  in  which  the 
United  States  is  plaintiff  or  petitioner,  with- 
in the  meaning  and  intent  of  section  1  of 
the  Judiciary  Act  of  Aug.  13,  1888,  ch.  866, 
25  Stat.  433,  4  Fed.  Stat.  Annot.  265,  but 
one  in  which  it  is  merely  a  nominal  party, 
and,  in  the  absence  of  express  provisions 
therefor  in  the  statute  giving  the  right  of 
action,  a  federal  court  is  without  jurisdic- 
diction  thereof  unless  the  requisite  diversity 
of  citizenship  and  amount  in  controversy  are 
affirmatively  shown.  U.  S.  v.  Barrett,  (1905) 
135  Fed.  189.  See  also  Burrell  t.  U.  S.,  (C. 
C;  A.  1906)    147  Fed.  44. 

But  in  U.  S.  V.  Axman,  (1906)  152  Fed. 
816,  an  action  by  the  United  States  on  re- 
lation of  a  materialman  against  a  govern* 
ment  contractor  and  a  surety  to  recover  on 
the  contractor's  bond  to  the  government,  as 
required  by  this  act,  for  materials  furnished 
to  enable  him  to  perform  the  contract,  was 
held  to  constitute  a  case  arising  under  the 
Constitution  or  laws  of  the  United  States, 
and  therefore  within  the  jurisdiction  of  the 
federal  courts,  as  provided  by  Act  Cong. 
March  3,  1875,  as  amended  by  Act  March  3, 
1887,  and  corrected  by  Act  Aug.  13,  1888,  ch. 
866,  sec.  1,  25  Stat.  433,  4  Fed.  Stat.  Annot. 
265. 

Jnrisdiction  of  state  courts.  —  This  Act 
creates  rights  of  action  in  favor  of  laborers 
and  materialmen,  which  may  be  enforced 
imder  the  law  and  practice,  in  the  courts,  of 
the  state  where  suit  on  the  bond  is  brought. 
U.  S.  V.  U.  S.  Fidelity,  etc.,  Co.,  (1906)  78 
Vt  445,  63  Atl.  681. 

Rights  of  sureties.  —  Where  a  federal  con- 
tractor's surety  was  compelled  to  pay  labor 
and  material  claims  to  an  amount  exceeding 
the  amount  due  from  the  government  to  the 
contractor  it  was  held  that  it  was  entitled 
to  subrogation  to  the  rights  of  the  laborers 
and  materialmen  so  paid  against  such  sum 
which  claim  was  prior  to  that  of  a  mere 
volunteer  lender  of  funds  to  the  contractor, 
not  shown  to  have  been  used  in  the  perform- 
ance of  the  contract.  Henningsen  v,  U.  S. 
Fidelity,  etc.,  Co.,  (C.  C.  A.  1906)  143  Fed. 
811. 

Liability  of  surety.  —  A  bond  given  by  a 
coi'ti  actor  for  government  work,  conditioned 
as  provided  by  this  Act,  is  in  effect  two  sep- 
arate instruments;  one  securing  performance 
of  the  contract  to  the  United  States,  and  the 
other  the  payment  by  the  contractor  of  bills 
for  labor  and  materials  furnished,  and  in 
the  latter  aspect  the  surety  is  not  discharged 
from  liability  by  a  variation  of  the  contract 
which  might  relieve  it  from  liability  to  the 
United  States,  as  by  a  change  in  the  site  of 
a  building.  U.  S.  v,  California  Bridge,  etc., 
Co.,  (1907)   152  Fed.  559. 


The  surety  on  a  bond  given  by  a  partner^ 
ship  as  government,  contractor  for  public 
work,  conditioned  as  required  by  this  Act,  la 
not  released  from  liability  thereon  for  the 
claim  of  one  who  supplied  labor  or  materials 
iu  the  prosecution  of  the  work  because  of  the 
fact  that  other  persons  were  associated  with 
the  firm  as  partners  in  carrying  out  the  con- 
tract. Philadelphia  City  Trust,  etc.,  Co.  r. 
U.  S.,  (C.  C.  A.  1906)  147  Fed.  155. 

Scows  fumisked  for  removing  stone»  etc 
—  The  furnishing  of  scows  to  the  defendant, 
to  be  used  in  removing  the  stone  and  in  other 
work  being  prosecuted  by  the  defendant,  was 
held  not  to  constitute  the  furnishing  of 
'*  labor  and  materials"  to  the  defendant,  bo 
as  to  entitle  the  plaintiff  to  recover  the 
amount  due  imder  the  charter  party  on  the 
bond.  U.  S.  t;.  Conkling,  (CCA.  1905) 
135  Fed.  508. 

Coal  used  by  a  building  contractor  to  heat 
buildings,  covered  by  specifications  requiring 
him  to  provide  fuel  for  heating  while  the 
work  is  going  on,  is  ''material,"  within  the 
implied  terms  of  the  contract,  which  he  is 
bound  to  furnish,  and  hence  within  the  scope 
of  his  bond,  required  by  the  federal  statute 
(Act  Aug.  13,  1894,  ch.  280,  28  Stat.  278) 
foi  the  protection  of  persons  supplying  ma- 
terials. U.  S.  t;.  U.  S.  Fidelity,  ete.,  Co., 
(1910)  83  Vt.  278,  75  Atl.  280.  Compare 
U.  8.  !?.  U.  S.  Fideli^,  ete.,  Co.,  (1909)  82 
Vt.  94,  71  Atl.  1106. 

This  Act  is  broad  enough  to  Include  within 
the  protection  of  a  bond  so  conditioned  one 
who  supplies  coal  to  the  contractor  which  is 
used  to  operate  hoisting  or  pumpinff  engines 
employed  in  the  work.  Philadelphia  City 
Trust,  ete.,  Co.  f.  U.  S.,  (CCA.  1906)  147 
Fed.  155. 

Subcontractor  taking  contractor's  note.— 
A  surety  on  the  bond  of  a  contractor  with 
the  United  States  for  a  public  work,  con- 
ditioned for  the  payment  by  such  contractor 
of  all  claims  for  labor  and  materials,  as  re- 
quired by  this  Act,  was  not  released  from  lia- 
bility to  a  subcontractor  by  the  teking  by  the 
latter  of  a  note  from  the  contractor  for  his 
claim  due  in  three  months,  but  which  did  not 
mature  until  final  settlement  had  been  made 
between  the  contractor  and  the  United  Stetea 
and  a  few  days  after  receivers  in  insolvency 
had  been  appointed  for  the  contractor.  U.  S.  i. 
U.  S.  Fidelity,  ete.,  Co.,  (1909)  172  Fed.  268, 
affirming  (1910)  178  Fed.  692,  102  C  C  A. 
192. 

The  giving  of  a  note  by  a  contractor  for 
government  work  for  the  ampunt  of  an  ac- 
count rendered  for  materials  furnished  does 
not  release  the  surety  on  his  bond,  given  pur- 
suant to  this  Act,  from  liability  for  such  ma- 
terial; an  action  on  the  bond  being  based  on 
the  account,  and  not  on  the  note.  U.  S.  v. 
Axman,  (1906)    153  Fed.  982. 

Labor  and  material  furnished  subcontract- 
ors. —  Labor  and  materials  used  in  the  pioso- 
cution  of  a  public  work,  whether  furnished 
under  the  contract  directly  to  the  contractor 
or  to  a  subcontractor,  must  be  deemed  within 
the  obligation  of  a  surety  company  under  a 
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bond  executed  pursuant  to  this  act,  con- 
ditioned  for  the  prompt  payment  of  the  con- 
tractor to  "  all  persons  supplying  it  labor  or 
materials  in  the  prosecution  of  the  work 
provided  for  in  said  contract/'  in  view  of  the 
manifest  purpose  of  that  statute  to  protect 
those  whose  labor  or  material  has  contributed 
to  tiie  prosecution  of  the  work.  U.  S.  t?. 
American  Surety  Co.,  200  U.  S.  197,  26  S. 
Ct.  168,  50  U.  S.  (L.  ed.)  437;  Smith  v. 
Mosier,   (1909)    169  Fed.  430. 

Attonie3r'i  feea.  —  In  an  action  on  a  bond 
given  under  this  Act  the  court  may  in  its 
discretion  allow  a  statutory  attorney's  fee 
in  favor  of  each  claimant  who  has  become  a 
p&rty  and  recovers  on  his  claim  to  be  taxed 
a-i  costs.  Title  Gilaranty,  etc.,  Co.  v.  Puget 
Sound  Engine  Works,  (C.  C.  A.  1908)  163 
Fed.  168. 

"CUima  for  labor  and  material.''  —  Claims 
for  patterns  made  for  a  contractor  from 
whtcn  to  make  castinas  required  for  a  vessel, 
for  towing  in  the  delivery  of  materials,  for 
wharfage  paid  in  connection  with  such  de- 
liveiT,  and  by  a  local  transfer  company  for 
houlmg  materials,  are  all  for  labor  or  ma- 
terial, within  the  meaning  of  this  Act,  and 
recoverable  on  the  bond;  but  advances  of 
freight  made  to  common  carriers  by  such 
transfer  company  are  not  so  recoverable 
Title  Guaranty,  etc.,  Co.  v.  Puget  Sound 
Engine  Works,  (C.  C.  A.  1908)   163  Fed.  168. 

Bond  conditioned  in  language  of  ttatntea. 
—  Under  this  Act,  requiring  persons  entering 
into  a  contract  for  the  construction  of  a 
public  building  to  give  a  bond  conditioned  to 
"  promptly  make  payments "  to  all  persons 
supplying  them  with  labor  or  materials,  a 
contractor's  bond  containing  conditions  in  the 
language  of  the  statute  constitutes  a  cove- 
nant by  the  contractor  to  pay  all  material- 
men and  laborers  for  the  material  and  labor 
furnished  by  them.  U.  S.  r.  U.  S.  Fidelitv, 
etc.,  Co.,  (1906)   78  Vt.  445,  63  Atl.  681. 

In  name  of  United  Statea.  —  An  action  by 
a  materialman  on  a  bond  given  by  a  con- 
tractor for  public  building  under  this  Act, 
id  properly  brought  in  the  name  of  the 
United  States  as  covenantee  in  the  bond. 
U.  S.  V.  U.  8.  Fidelity,  etc.,  Co.,  (1906)  78 
Vt.  445,  63  Atl.  581. 

An  agreement  to  supply  materials  to  a 
contractor  is  not  supplying  them,  and  where 
one  has  agreed  to  supply  materials,  but  they 
h«ve  never  been  delivered  to  or  used  by  the 
contractor  in  his  lifetime,  or  his  sureties 
completing  the  work  after  his  death,  it  can- 
not be  said  that  the  materials  have  been  sup- 
plied to  the  contractor  in  the  prosecution  of 
the  work  within  the  meaning  of  the  statute. 
U.  S.  f?.  Murdock,  (1904)  99  Me.  258,  69 
Atl.  60. 

The  words  "public  works,"  as  used  in  this 
Act,  relate  to  fixed  improvements,  such  as 
fortifications,  river  and  harbor  improve- 
ments, etc.,  and  do  not  include  a*  movable  ar- 
ticle, such  as  a  seagoing  dredge;  and  a  per- 
son supplying  materials  to  a  contractor  under 
contract  for  the  construction  of  such  a  dredge 
is  not  entitled  to  sue  in  the  name  of  the 
United  States  for  his  benefit  on  a  bond  given 
bjr  the  contractor,  conditioned  on  his  paying 
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persons  supplying  labor  or  materials  in  the 
prosecution  of  the  work.  Penn  Iron  Co.  i;. 
Wra.  R.  Trigg  Co.,  (1907)  106  Va.  667,  56 
S.  E.  329. 

Materials  not  becoming  part  of  penuanent 
structure.  —  This  Act  does  not  merely  give 
the  relief  afforded  by  the  foreclosure  of  a 
mechanic's  lien  on  a  building  erected  for  a 
private  owner,  but  protects  persons  furnish- 
ing materials  in  the  prosecution 'of  the  work, 
though  they  do  not  become  a  part  of  the 
permanent  structure.  U.  S.  t*.  MtsiB,  Indem 
nity  Co.,  (1902)  40  Wash.  87,  82  Pac.  171. 

What  contracts  included.  —  A  contract  to 
"furnish  all  necessary  labor  and  materials" 
required  in  the  "  construction  "  of  a  govern- 
ment building,  which  also  provides  for  work 
to  be  done,  and  prescribes  when  and  how  it 
shall  be  done,  and  in  which  the  sovernment 
agrees  to  pay  for  the  construction  of  the 
building,  and  not  merely  for  labor  and  ma- 
terials, is  a  contract  for  the  construction  of 
the  building,  within  the  meaning  of  this  Act. 
U.  S.  r.  Murdock,  (1904)  99  Me.  268,  69 
Atl.  61. 

Form  of  action.  —  A  common-law  action  of 
covenant  in  which  judgment  for  the  amount 
due  the  use  plaintiff  may  be  assessed,  instead 
of  an  action  under  the  statute  in  which  judg- 
ment is  rendered  for  the  penalty  of  the  bond, 
is  an  appropriate  and  proper  remedy  to  en- 
force the  bond  of  a  contractor  under  this  Act. 
U.  S.  r.  U.  S.  Fidelity,  etc.,  Co.,  (1906)  78 
Vt.  446,  63  Atl.  581. 

Allegations  necessary.  —  In  an  action 
brought  upon  a  bond  given  under  this  Act 
against  the  principal  and  surety  therein 
named,  demurrer  was  filed  to  the  declaration 
because  it  was  not  averred  therein  that  the 
claim  of  the  United  States  thereunder,  if  any, 
had  been  paid.  It  was  held  that  such  aver- 
ment was  unnecessary,  because  the  United 
States  is  not  a  preferred  creditor  under  said 
bond.  U.  S.  V.  Perth  Amboy  Shipbuilding, 
etc.,  Co.,  (1905)   137  Fed.  689. 

The  same  declaration  was  also  demurred  to 
upon  the  further  ground  that  it  did  not  aver 
that  there  were  no  other  persons  having 
claims  or  demands  against  the  defendants 
under  said  bond,  or  if  there  were  such  cred- 
itors, that  they  had  been  paid.  It  was  held, 
further,  that  such  averment  was  unnecessary, 
since  the  Act  referred  to  confers  an  independ- 
ent right  of  action  upon  each  creditor  having 
a  claim  under  the  bond.  U.  S.  v..  Perth  Am- 
boy Shipbuilding,  etc.,  Co.,  (1906)  137  Fed. 
690. 

Who  may  sue.  —  The  covenant  of  the  bond 
is  several,  and  each  person  who  supplies  labor 
or  material  has  a  right  of  action  on  the  bond 
for  the  amount  due  him  independent  of  the 
rights  of  action  of  all  other  persons,  and  a 
suit  brought  by  one  materialman  is  no  bar  to 
an  action  by  another.  U.  S.  v.  U.  S.  Fidelity, 
etc.,  Co.,  (1906)   78  Vt.  445,  63  Atl.  681. 

Necessity  for  naming  persons  for  whose 
benefit  bond  given.  —  A  bond  given  by  con- 
tractors for  a  public  building  under  this  Act, 
conditioned  that  the  contractors  "shall 
promptly  make  payment  to  all  persons  who 
furnish  them  with  labor  or  material  in  the 
prosecution  of  the  work  contemplated  by  the 
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contract,"  need  not  name  the  laborers  and 
materialmen  for  whose  benefit  the  bond  is 
given,  but  any  person  who  subsequently  fur- 
nished the  contractors  labor  or  materials  is 
protected  by  the  bond.  U.  S.  t*.  U.  S.  Fidelity, 
etc.,  Co.,  (1906)   78  Vt.  445,  63  Atl.  581. 

For  whose  benefit.  —  Persons  who,  in  view 
of  the  financial  embarrassment  of  a  public 
contractor,  undertake  to  superintend  the  com- 
pletion of  a  public  work  and  to  furnish  the 
necessary  funds,  for  which  they  are  to  be 
paid  by  an  assignment  of  the  reserve  fund  in 
the  hands  of  the  government  and  by  checks 
or  payments  under  the  original  contract,  are 
not  subcontractors  furnishing  labor  and  ma- 


terials for  the  fulfilment  of  such  original  con- 
tract, so  as  to  be  entitled  to  the  protection 
of  the  bond  executed  pursuant  to  this  Act, 
conditioned  for  the  prompt  payment  by  the 
original  contractors  to  all  persons  supplying 
them  with  labor  or  materials  in  the  prosecu 
tion  of  the  work.  Hardaway  r.  National 
Surety  CJo.,  (1909)  211  U.  S.  552,  29  S.  Ct. 
202,  53  U.  S.  (L.  ed.)  321. 

Assignment  of  rights  of  laborers  and  ma- 
terialmen.—  To  the  same  effect  as  the  orig- 
inal notes.  Title  Guaranty,  etc.,  Co.  t?.  Puget 
Sound  Engine  Works^  (C.  C.  A.  1908)  163 
Fed.  169. 


Vol.  VI,  p.  132,  sec.  3744. 

Performed  contract.  — To  the  same  effect  as  the  original  note. 
207  U.  S.  229,  28  S.  Ct.  100,  52  U.  S.  (L.  ed.)    186. 
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Not  r«troactiye. —  Those  provisions,  if  any, 
governing  procedure,  contained  in  this 
amended  Act,  for  the  protection  of  persons 
furnishing  materials  and  labor  for  the  con- 
struction of  public  works,  will  not  be  given 
a  retroactive  effect  so  as  to  apply  to  existing 
causes  of  action,  where  such  amendatory  stat- 
ute, which  consists  of  but  one  section,  con- 
tains various  provisions  dealing  with  sub- 
stantive rights,  which  must  be  regarded  as 
prospective  in  their  operation.  U.  S.  Fidelity, 
etc.,  Co.  V.  U.  S.,  (1908)  209  U.  S.  306,  28  S. 
Ct.  537,  52  U.  S.   (L.  ed.)  804. 

Where  a  federal  contract  had  been  per- 
formed prior  to  this  Act,  it  was  held  that  the 
one-year  limitation  prescribed  by  such  amend- 
ment was  inapplicable  to  an  action  by  a  ma- 
terialman against  the  contractor's  surety.  U. 
S.  Fidelity,  etc.,  Co.  v,  U.  S.,  (C.  C.  A.  1910) 
178  Fed.  692;  U.  S.  r.  U.  S.  Fidelity,  etc., 
Co.,  (1910)  178  Fed.  721.  For  other  caseS 
see  U.  S.  V.  U.  S.  Fidelity,  etc.,  Co.,  (1909) 
171  Fed.  247;  U.  S.  v.  Schofield  Co.,  (1910) 
182  Fed.  241;  Title  Guaranty,  etc.,  Co.  V. 
U.  S.,  (C.  C.  A.  1911)  187  Fed.  98;  U.  S.  v. 
U.  S.  Fidelity,  etc.,  Co.,  (1907)  80  Vt.  84,  66 
Atl.  809;  Burton  r.  Seifert,  (1908)  108  Va. 
338,  61  6.  E.  933. 

Jnrisdiction  of  federal  courts.  —  A  suit 
brought  in  the  name  of  the  United  States 
under  this  Act,  on  the  bond  of  a  public  con- 
tractor, for  the  benefit  of  a  person  furnishing 
materials  and  labor  for  the  construction  of  a 
public  work,  is  governed  by  that  part  of  the 
Act  of  March  3,  1887,  24  Stat.  L.  552,  ch.  373, 
as  corrected  by  the  Act  of  Aug.  13,  1888,  25 
Stat.  L.  434,  ch.  866,  4  Fed.  Stat.  Annot.  265, 
which  provides  that  no  civil  suit  shall  be 
brought  before  any  federal  Circuit  Court 
"  against  any  person,  by  any  original  process 
or  proceedings,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant."  Davidson  Bros. 
Marble  Co.  v.  V.  S.,  (1909)  213  U.  S.  10,  29 
S.  Ct.  324,  53  U.  S.   (L.  ed.)  675. 

This  Act  requires  action  on  the  contractor's 
bond  to  be  brought  "  in  the  name  of  the 
United  States  in  the  Circuit  Court  of  the 


United  States  in  the  district  in  which  said 
contract  was  to  be  performed  .  .  .  and  not 
elsewhere,"  and  that  it  shall  be  commenced 
"within  one  year  after  the  performanoe  and 
final  settlement  of  said  contract,  and  not 
later."  It  has  been  held  that  the  jurisdiction 
of  such  court  to  enforce  the  remedy  given  is 
exclusive,  and  that  the  commencement  of  an 
action  on  such  a  bond  in  a  state  court  of 
Colorado,  which  was  afterward  dismissed,  did 
not  extend  the  time  for  bringing  a  new  ac- 
tion in  the  federal  court  by  virtue  of  the 
Colorado  statute  (Mills'  Annot.  Stat.  Colo., 
sec.  2917),  which  in  certain  cases  of  dismissal 
permits  a  new  action  to  be  brought  within 
one  year  thereafter.  U.  S.  r.  Boomer,  (1910) 
183  Fed.  727,  106  C.  C.  A.  164. 

District  in  which  suit  brought.  —  The  pro- 
visions as  to  the  proper  district  for  suit  on 
the  bond  of  a  public  contractor,  made  by  this 
Act,  do  not  apply  where  the  contract  with, 
and  the  bond  to,  the  government,  and  the  con- 
tract under  which  the  labor  and  materials 
were  furnished,  all  antedate  the  passage  of  the 
amendatory  Act.  Davidson  Bros.  Marble  Co. 
V.  U.  S.,  (1909)  213  U.  S.  10,  29  S.  Ct.  324, 
53  U.  S.  (L.  ed.)  675. 

A  yessel  building  for  the  United  States^ 
the  title  to  which  passes  to  the  government 
as  fast  as  paid  for,  is  a  "  public  work  "  with- 
in the  meaning  of  this  Act.  Title  Guaranty, 
etc.,  Co.  V.  Crane  Co.,  (1910)  219  U.  S.  24, 
31  S.  Ct.  140.  55  U.  S.  (L.  ed.)  72,  affirming 
(1908)   163  Fed.  168,  89  C.  C.  A.  618. 

Subcontractor's  profits.  —  This  section  re- 
quiring a  government  building  contractor  to 
give  a  bond  to  pay  all  persons  supplying  labor 
and  materials,  makes  the  surety  liable  to  a 
subcontractor  for  the  subcontractor's  profits, 
the  Act  not  restricting  liability  to  the  value 
of  labor  and  materials  furnished.  Burton  v. 
Seifert,  (1908)   108  Va.  338,  61  S.  E.  933. 

Intenrentions.  —  This  Act  which  provides 
that  in  an  action  by  the  United  States  on  the 
bond  of  a  contractor  for  public  work,  per- 
sons having  claims  for  labor  or  materials  sup- 
plied to  such  contractor  may  intervene  and 
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be  made  parties  and  have  their  claims  adjudi- 
cated subject  to  the  prior  claim  of  the  United 
States,  gives  them  such  right  only  subject  to 
the  ordinary  rules  and  practice  governing  in- 
terventions, and  such  creditor  will  not  be 
allowed  to  intervene  after  the  action  has 
been  dismissed  as  to  the  contractor  for  want 
of  service  and  as  between  the  plaintiff  and 
the  surety  has  been  fully  tried  and  submitted 
for  decision.  U.  S.  v.  McGee,  (1900)  171 
Fed.  200. 

Asaigninent  of  claims.  —  Claims  for  labor 
and  materials  against  a  contractor  for  a  pub- 
lic work  may  be  assigned  without  losing  the 
protection  of  the  bond  given  conformably  to 
this  Act  for  the  benefit  of  laborers  and  ma- 
terialmen. Title  Guaranty,  etc.,  Co.  t?.  Crane 
Co.,  (1910)  219  U.  S.  24,  31  S.  Ct.  140,  56  U. 
S.  (L.  ed.)  72. 

Affidavit  and  copy  of  bond.  — The  failure 
of  a  plaintiff,  in  an  action  on  the  bond  of  a 
contractor  for  a  public  work,  given  conform- 
ably to  this  Act,  for  the  protection  of  labor- 
ers and  materialmen,  to  apply,  as  provided 
in  the  statute,  for  a  copy  of  the  bond,  and 
furnish  an  affidavit  that  labor  or  materials 
have  been  supplied  by  him  for  the  prosecution 
of  the  work,  is  not  fatal  to  the  suit,  where  no 
action  has  been  brought  by  the  United  States 
for  more  than  six  months  from  the  comple- 
tion of  the  work,  and  affidavits  are  made  and 
copies  filed  by  interveners,  since,  under  the 
circumstances,  the  omission  is  only  a  formal 
defect.  Title  Guaranty,  etc.,  Co.  i?.  Crane  Co., 
(1910)  219  U.  S.  24,  31  S.  Ct.  140,  66  U.  S. 
(L.  ed.)  72,  affirming  (1908)  163  Fed.  168, 
89  C.  C.  A.  618. 

Claims  for  cartage  and  towage  to  the  place 
where  a  \essel  is  building  for  the  United 
States,  and  for  patterns  furnished  to  the 
molding  department  of  the  builder,  are  with- 
in the  obligation  of  the  latter's  bond,  given 
conformably  to  this  Act.  Title  Guaranty, 
etc..  Co.  V.  Crane  Co.,  (1910)  219  U.  S.  24,  31 
S.  Ct.  140,  55  U.  S.  (L.  ed.)  72. 

The  additional  phrase,  "  the  person  or  per- 
sons supplying  the  contractor  with  labor  and 
materials,"  used  in  this  Act,  in  describing  the 
persons  entitled  to  a  copy  of  the  contract  and 
bond  for  the  purpose  of  suit,  does  not  change 
the  rule  that  labor  and  materials  used  in  the 
prosecution  of  a  public  work,  though  fur- 
nished to  a  subcontractor,  are  within  the  obli- 
gation of  a  bond  conditioned  conformably  to 
those  statutes  for  the  prompt  payment  by 
the  contractor  to  all  persons  supplying  him 
with  labor  or  materials  in  the  prosecution  of 
the  work.  Mankin  v.  U.  S.,  (1910)  215  U.  S. 
633,  30  S.  Ct.  174,  54  U.  S.  (L.  ed.)  315. 

Want  of  consideration  cannot  be  urged 
to  defeat  an  action  on  the  bond  of  a  public 
contractor,  given  conformably  to  this  Act  for 
the  protection  of  laborers  and  materialmen, 
because  it  was  not  executed  until  ten  days 
after  the  contract  was  made  —  especially 
where  the  bond  was  under  seal.  Title  Guar- 
anty, etc.,  Co.  V.  Crane  Co.,  (1910)  219  U.  S. 
24.  31  S.  Ct.  140,  55  U.  S.  (L.  ed.)  72. 

In  name  of  United  States.  —  The  objection 
that  the  United  States  should  have  been  made 
a  party  cannot  avail  to  defeat  the  action  on 
the  bond  of  a  contractor  for  a  public  work, 


given  conformably  to  this  Act,  where  the  suit 
was  begun  in  the  name  of  the  United  States, 
to  the  real  plaintiff's  use.  Title  Guaranty, 
etc.,  Co.  V.  Crane  Co.,  (1910)  219  tj.  S.  24,  31 
S.  Ct.  140,  55  U.  S.  (L.  ed.)  72. 

Time  to  sue.  —  This  Act  in  so  far  as  it 
prohibits  the  bringing  of  an  action  by  the 
subcontractor  prior  to  the  expiration  of  six 
months  from  the  completion  and  final  settle- 
ment of  the  contract,  is  not  a  statute  of  lim- 
itations, but  during  such  period  no  right  of 
action  accrues  to  the  subcontractor;  the  right 
to  sue  during  that  time  being  vested  ex- 
clusively in  the  United  States.  Stitzer  r.  U. 
S.,  (C.  C.  A.  1910)   182  Fed.  513. 

Waiver  of  six  months  limitation.  —  The 
nonaccrual  of  the  cause  of  action  in  favor  of 
a  subcontractor  until  six  months  after  final 
completion  and  settlement  is  jurisdictional, 
and  cannot  be  waived  by  the  parties.  Stitzer 
r.  U.  S.,  (C.  C.  A.  1910)  182  Fed.  513. 

Completion  and  final  setlement.  —  The 
words  "completion  and  final  settlement,"  as 
used  in  this  Act,  are  not  equivalent,  though 
the  latter  may  by  inference  be  held  to  include 
the  former,  but  both  constitute  an  essential 
prerequisite  to  a  subcontractor's  right  to  sue, 
and-  hence  where  a  contract  was  still  open 
and  unsettled  as  late  as  July  12,  1909,  a  suit 
on  the  contractor's  bond,  begun  October  21st 
following,  was  premature  and  unsustainable. 
Stitzer  v,  U.  S.,  (C.  C.  A.  1910)  182  Fed. 
513. 

''Complete  performance  of  said  contract." 
—  In  U.  S.  V.  Winkler,  (1908)  162  Fed.  397, 
it  appeared  that  a  contractor  who  had  given 
a  bond,  under  this  Act,  and  whose  contract 
contained  the  usual  provision  giving  the 
United  States,  in  case  of  his  default,  the  right 
to  have  the  contract  completed  at  his  cost, 
became  insolvent  and  abandoned  the  work.  It 
was  held  that  such  abandonment  was  not  a 
"  complete  performance  of  said  contract " 
which  gave  a  right  of  action  to  creditors  for 
labor  and  materials  on  the  bond  under  the 
statute,  wiiich  contemplates  a  completion  of 
the  work,  whether  by  the  contractor  or  the 
United  States,  and  a  final  settlement  to  deter- 
mine the  prior  rights  and  claim  of  the 
United  States  under  the  contract,  and  the 
lapse  of  six  months  thereafter  for  the  bring- 
ing of  suit  to  enforce  such  rights  against  the 
bondsmen  before  an  action  can  be  maintained 
by  such  creditors. 

*^  Effect  of  proving  claim  in  bankruptcy 
against  contractor's  estate. — A  subcontractor 
for  public  work,  entitled  to  sue  the  surety  on 
the  statutory  bond  given  by  the  contractor, 
does  not  lose  his  right  of  action  by  proving 
his  claim  against  the  estate  of  the  contractor 
in  bankruptcy.  Title  Guaranty,  etc.,  Co.  ^. 
U.  S.,  (C.  C.  A.  1911)  187  Fed.  98. 

Amount  of  liability.  —  The  recovery  on  the 
bond  of  a  contractor  for  a  public  work  for 
labor  and  materials  furnished  a  subcontractor 
is  not  limited  to  the  amounts  remaining  un- 
paid to  the  subcontractor  when  notice  was 
giVen  of  outstanding  claims,  where  the  bond 
is  conditioned,  conformably  to  this  Act,  for 
the  prompt  payment  by  the  contractor  to  all 
persons  supplying  him  with  labor  or  ma- 
terials in  the  prosecution  of  the  work.    Man- 
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km  t?.  U.  S.,  (1910)  216  U.  S.  533,  30  S.  Ct. 
174,  54  U.  8.  (L.  ed.)  316. 

Actions  by  United  Statei.  —  The  proviBion 
of  this  Act  requiring  bonds  given  by  con- 
tractors for  government  work  to  contain  an 
additional  obligation  securing  the  payment  of 
claims  for  lalrar  and  materials  supplied  to 
the  contractor,  and  providing  for  the  en- 
forcement of  such  obligation,  has  no  relation 
to  actions  on  such  bonds  by  the  United  States, 
and,  while  the  labor  and  material  creditors 
are  authorized  to  intervene  in  such  actions 
and  have  their  claims  adjudicated  subject  to 
the  prior  right  of  the  United  States,  the  gov- 
ernment, in  commencing  such  an  action,  is 
not  required  to  serve  or  publish  notice  to 


such  claimants,  nor  to  bring  the  suit  in  the 
district  where  the  contract  was  to  be  per- 
formed; such  provisions  of  the  Act  being  ap- 
plicable only  to  suits  brought  thereunder. 
U.  S.  v.  McGee,  (1909)  171  Fed.  209. 

Docket  feea.  —  Each  successful  claimant  in 
an  action  on  the  bond  of  a  public  contractor, 
given  conformably  to  this  Act,  may  be  allowed 
the  docket  fee  authorized  by  R«  S.  sec.  824,  2 
Fed.  Stat.  Annot.  278,  since  the  claims  arc 
several,  and  represent  distinct  causes  of  action 
in  different  parties,  although  consolidated  in 
a  single  suit.  Title  Guaranty,  etc,  Co.  i?. 
Crane  Co.,  (1910)  210  U.  S.  24,  31  S.  Ct.  140, 
55  U.  S.  (L.  ed.)  72. 


PUBLIC  DEBT. 


Vol.  VI,  p:  143,  sec.  3701. 

Checks  or  orders  of  the  treasurer. -— Hi- 
bemia  Sav.,  etc.,  Soc.  f?.  San  Francisco,  ( 1906) 
20Q  U.  S.  310,  26  S.  Ct.  266,  50  U.  S.  (L.  ed.) 
495,  affirming  (1903)  139  Cal.  205,  72  Pao. 
920,  96  Am.  St.  Rep.  100,  set  out  in  the  origi- 
nal note. 

Bank  capital  invested  in  United  States 
bonds.  —  The  immunity  of  national  secur- 
ities from  state  taxation  is  violated  by  a  tax 
imposed  under  the  authority  of  the  Iowa  Code, 
sec.  1322,  directing  that  shares  of  stock  of 
state  banks  shall  be  assessed  to  such  banks, 


and  not  to  individual  stockholders,  the  sub- 
stantial effect  of  which  is  to  require  taxa- 
tion upon  the  property,  not  including  the 
franchises,  of  such  banlcs,  and  to  adopt  the 
value  of  the  shares  as  the  measure  of  the  tax- 
able valuation  of  such  property,  without  per- 
mitting any  deduction  from  such  valuation 
on  account  of  bonds  of  the  United  States 
owned  by  the  banks.  Home  Sav.  Bank  v.  Des 
Moines,  (1907)  205  U.  S.  503,  27  S.  Ct.  571, 
51  U.  S.  (L.  ed.)  901. 


PUBLIC  DOCUMENTS- 


Vol.  VI,  p.  158,  sec.  56. 

The  cost  of  printing  in  slip  form  the  five 
hundred  copies  of  all  laws  furnished  the  State 
Department  under  this  section  should  not  be 


charged  against  the  allotment  of  appn^ria- 
tion  for  printing  and  binding  for  uiai  de> 
partment     (1908)  26  Op.  Atty.-Qen.  614. 


PUBLIC  LANDS. 


Vol.  VI,  p.  212,  see.  452. 

This  section  mnst  be  strictly  construed, 
as  it  imposes  a  penalty  or  forfeiture.  Hand 
V,  Cook,  (1907)  29  Nev.  618,  92  Pac.  3.  . 

A  special  agent  of  the  General  Land  Office 
is  prevented  from  making  a  valid  timber  cul- 
ture entry  under  this  section.  Prosser  v. 
Finn,  (1908)   208  U.  S.  67,  28  S.  Ct.  225,  52 


U.  S.  (L.  ed.)  392,  affirming  (1906)  41  Wash. 
604,  84  Pac.  404. 

Reliance,  in  making  a  timber  culture  entry, 
upon  the  opinion  of  the  Commissioner  of  the 
General  Land  Office,  that  the  provisions  of 
this  section  do  not  embrace  a  special  agent 
of   the   Land   Office,   can  confer   no    interest 
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upon  such  special  agent  which  will  prevent 
the  government,  bj  its  proper  officer  or  de- 
partment, from  canceling  his  entry.  Prosser 
t;.  Finn,  (1908)  20&  U.  S.  67,  28  S.  Ct.  225, 
62  U.  S.  (L.  ed.)  392,  affirming  (1906)  41 
Wash.  604,  84  Pac.  404. 

Continuing  in  possession  after  ceasing  to 
be  a  special  agent  of  the  Land  Office  is  not 
the  equivalent  of  a  new  timber  culture  en- 
try, wnere  the  original  entry  was  invalid  be- 
cause made  in  direct  violation  of  this  sec- 
tion. Prosser  v.  Finn,  (1908)  208  U.  S.  67, 
28  S.  Ct.  225,  62  U.  S.  (L.  ed.)  392,  affirm- 
ing (1906)   41  Wash.  604,  84  Pac.  404. 

Deputy  surveyor.  —  *'The  later  ruUngs  of 
the  Land  Department  are  to  the  effect  that 
this  statute  is  applicable  to  a  deputy  sur- 
veyor, and  therefore  that  such  an  officer  is 
prohibited  from  acquiring  or  becoming  inter- 
ested in  the  purchase  of  any  of  the  public 
lands.  MuUer  t;.  Coleman,  18  Land  Dec. 
Dep.  Int.  394;  In  re  Neill,  24  Land  Dec.  Dep. 
Int.  393;  Floyd  v.  Montgomery,  26  Land  Dec. 
Dep.  Int.  122.  See  also  In  re  McMicken,  10 
Land  Dec.  Dep.  Int.  97,  11  Land  Dec.  Dep. 
Int.  96.  In  the  case  of  Hand  v.  Cook,  ( 1907 ) 
20  Nev.  618,  92  Pac.  3,  a  majority  of  the 
Supreme  Ck>urt  of  Nevada  held  that  the  stat- 
ute in  question  did  not  apply  to  a  deputy 
mineral  surveyor;  but  the  reverse  was  neld 
by  the  Supreme  Court  of  Utah  in  the  case  of 

Vol.  Vi,  p.  212,  sec.  453. 

The  Land  Department  of  the  federal  gov- 
ernment is  the  tribunal  specially  designated 
by  law  to  receive  and  consider  the  evidence 
and  thereupon  determine  the  rights  growing 
out  of  settlements  on  public  lands,  with  a 
purpose  to  secure  them  to  those  who  have 
complied  with  the  laws  regulating  the  dis- 
position of  them;  and  if  its  officers  err  in 
the  interpretation  of  the  law  applicable  to 
the  facts  presented  or  a '  fraud  is  practiced 
by  one  rival  claimant  on  the  other  by  which 
the  latter  is  deprived  of  his  right  if  the  offi- 
cers themselves  are  chargeable  with  fraudu- 
lent practices  which  have  resulted  in  their 
granting  title  to  the  wrong  party,  their  ac- 
tion may  be  reviewed  and  annulled  by  a 
court  of  equity  at  the  instance  of  the  ag- 
grieved claimant,  and  the  wrongful  holder  of 
the  title  may  be  compelled  to  surrender  it, 
but  for  mere  errors  of  judgment  on  the 
weight  of  the  evidence  produced  before  them 
in  any  case,  the  only  remedy  is  by  appeal, 
On  such  questions  their  rulings  are  final  and 
conclusive  on  all  courts  whatsoever.  Ken- 
nedy v.  Dickie,  (1906)  34  Mont.  206,  86  Pac. 
982. 

The  Commissioner  of  the  General  Land 
Office  and  the  Secretary  of  the  Interior,  al- 
though powerless  to  adopt  a  regulation  which 
is  in  any  wise  inconsistent  with,  or  repug- 
nant to,  the  public  land  laws,  are  empowered 
to  enforce,  by  appropriate  regulations,  every 
part  of  those  laws  as  to  which  it  is  not 
otherwise  specially  provided.  Leonard  v. 
Lennox,   (C.  C.  A. 'l910)    181  Fed.  760. 

Power  to  correct  errors.  — The  Secretary 
of  the  Interior  will  nut  be  compelled  by  man- 
damus to  deliver  a  patent  for  public  land  to 


Lavagnino  v.  Uhlig,  (1903)  26  Utah  1,  71 
Pac.  1046,  99  Am.  St.  Rep.  808.  It  will  not 
do  for  a  court  to  take  a  strained  and  narrow 
view  of  the  language  employed  by  XI!ongresB 
in  its  enactments,  but  rather  give  such  a 
construction  as  will  carry  into  effect  its  ob- 
vious intent.  We  entertain  no  doubt  that  a 
deputy  mineral  surveyor  is  an  employee  '  in 
the  General  Land  Office'  within  the  mean- 
ing of  the  statute.  That  is  the  office  in 
which  the  land  laws  of  the  United  States  are 
administered  and  executed,  by  and  through 
the  thousand  and  one  officers  and  employees 
in  and  out  of  the  particular  building  or 
buildings  in  which  that  department  of  the 
government  is  conducted.  Nor  do  we  see 
that  there  is  any  much  clearer  way  to  pro- 
hibit an  act  than  to  say  expressly  that  it  is 
prohibited.  That  Congress  did  in  the  sec- 
tion in  question."  Waskey  v.  Hammer,  (C. 
C.  A.  1909)   170  Fed.  31. 

Clerks.  —  This  section  assumes  that  there 
must  be  and  are  clerks  and  other  employees 
of  the  General  Land  Office,  and  the  specifica- 
tion of  them  after  the  word  "  officers  **  clearly 
indicates  that  Congress  did  not  intend  that 
they  should  be  comprehended  within,  that 
term,  or  that  they. should  be  officers  of  the 
General  Land  Office.  U.  S.  €.  Schlierholz, 
(1904)  133  Fed.  333. 


an  entryman,  where  it  appears  that  the  en- 
try was  canceled  by  the  Commissioner  of  the 
General  Land  Office  on  the  ground  that  it 
was  of  unsurveyed  land;  and  that  the  deci- 
sion of  the  office  was  affirmed  on  appeal  by 
the  entryman  to  the  secretary,  who  directed 
that  no  patent  should  issue,  but,  by  mistake 
of  a  clerk,  a  patent  was  prepared  in  violation 
of  such  direction,  and  passed  to  execution 
and  record,  without  discovery  of  the  mistake. 
The  secretary  has  the  power  to  correct  such 
a  mistake  before  the  patent  has  actually 
passed  out  of  his  possession.  Garfield  t*.  U. 
S.,   (1908)  31  App.  Cas.  (D.  C.)  338. 

The  decision  oi  the  Secretary  of  the  In- 
terior on  an  appeal  to  him  in  a  controversy 
over  a  land  entry  is  conclusive  as  to  ques- 
tions of  fact,  in  the  absence  of  fraud  or  gross 
mistake,  but  not  upon  questions  of  law,  and 
if  through  an  error  of  law  he  directed  a  pat- 
ent to  issue  to  the  wrongful  claimant,  the 
patentee  will  be  held  in  equity  as  a  trustee 
for  the  rightful  owner.  Le  Marchal  v,  Te- 
garden,  (C.  C.  A.  1909)  175  Fed.  682,  re'oer- 
8ing  (1907)   162  Fed.  662. 

The  Secretary  of  the  Interior,  having  com- 
plete jurisdiction  of  a  contest  before  the 
Land  Department,  is  not  bound  by  findings 
of  fact  made  by  his  predecessor  at  a  previous 
stage  of  the  controversy.  Greenameyer  v. 
Coate,  (1909)  212  U.  S.  434,  29  S.  Ct.  345, 
53  U.  S.  (L.  ed.)  587,  affirming  (1907)  18 
Okla.  160,  88  Pac.  1064. 

Findings  of  the  Secretary  of  the  Interior 
to  the  effect  that  a  designated  party  to  a 
controversy  in  the  Land  I^partment  had  the 
right  to  enter  the  land  as  a  homestead  does 
not  prevent  such  department,  if  patent  has 
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not  issued,  from  instituting  further  inquiry, 
and,  upon  such  inquiry,  finally  awarding  the 
land  to  the  party  held  to  have  a  better  right. 
Love  V.  Flahive,  (1907)  206  U.  S.  196,  27  S. 
Ct.  486,  51  U.  S.  (L.  ed.)  768,  aiming 
(1905)  33  Mont.  348,  83  Pac.  883. 

A  second  contest  will  not  be  entertained 
by  the  Interior  Department  against  an  entry 
of  public  lands  on  a  charge  which  has  once 
been  investigated  or  decided  by  the  depart- 

Vol.  VI,  p.  216,  sec.  458. 

Patent  passes  title.  —  A  patent  to  public 
land,  duly  issued  upon  the  decision  of  the 
proper  officers  and  recorded  in  the  record 
book  kept  in  the  Land  Department  of  the 
government  for  that  purpose,  passes  thetitle^ 
and  a  delivery  to  the  patentee  is  not  neces- 
sary. U.  S.  V.  Laam,  (1906)  149  Fed.  581; 
Lonabaugh  f.  U.  S.,  (C.  C.  A.  1910)  179  Fed. 
476,  reversing  ( 1907 )  158  Fed.  314. 

Title  by  patent  from  the  United  States  is 
title  by  record,  and  delivery  of  the  patent  to 
patentee  is  not,  as  in  a  conveyance  by  a  pri- 
vate person,  essential  to  pass  title.  Rogers 
t?.  Clark  Iron  Co.,  (1908)  104  Minn.  198,  116 
N.  W.  739. 

Compliance  with  statute  is  imperative. — 
To  entitle  one  to  a  patent  under  the  public 
laws,  it  is  necessary  that  he  comply  with  all 
th<;  requirements  of  the  statute  and  the  au- 
thoritative regulations  of  the  Land  Depart- 
ment. Leonard  t?.  Lennox,  (C.  C.  A.  1910) 
181  Fed.  760. 

Presumption  of  compliance  with  statute. 
—  A  patent  to  land  is  the  judgment  of  the 
Land  Department  and  the  conveyance  of  the 
title  in  execution  of  it  to  the  parly  adjudged 

Vol.  VI,  p.  229,  sec.  2238. 

No  commissions  for  selling  the  lands  ceded 
by  the  Osage  Indians  to  the  United  States 
by  the  treaty  of  Sept.  29,  1865  (14  Stat. 
687),  to  be  sold  for  their  benefit,  beyond 
what  brings  his  annual  compensation  to  the 
legal  maximum  of  $2,600,  can  be  claimed  by 
a  register  of  the  Land  Office  who  received 
his  appointment  after  the  Secretary  of  the 
Interior,   acting   through   the   Conmiissioner 

Vol.  VI,  p.  233,  sec.  2246. 

The  cottita  will  take  judicial  notice  of  the 
qualification  of  the  receiver  of  the  Land  Of- 
fice to  administer  an  oath.    U.  S.  v,  Eddy, 

Vol.  VI,  p.  285,  sec.  2289. 

Requisites  to  valid  entry.  — Where  a  per- 
son had  occupied  public  lands,  but  failed  to 
file  within  three  months  after  the  land  was 
surveyed  his  declaratory  statement  as  re- 
quired by  the  pre-emption  laws,  he  acquired 
no  right  or  title,  and  the  land  became  sub- 
ject to  disposition  by  the  United  States  as 
before  its  occupancy.  Rio  Grande  Western 
R  Co.  V.  Stringham,  (Utah  1910)  110  Pac. 
868. 


ment.    Parryman  v.  Cunningham,  (1905)    18 
Okla.  94,  82  Pac.  822. 

When  a  patent  has  once  issued  for  pnUic 
lands  of  the  United  States,  the  duties  of  the 
Interior  Department  have  been  fully  per- 
formed, and  it  cannot  lawfully  further  con- 
sider the  rights  of  contesting  parties  to  such 
land.  The  department  has  no  power  to  set 
aside  or  cancel  the  patent.  Johnson  €.  Pa- 
cific Coast  Steamship  Co.,  (1904)  2  Alaska 
224. 


entitled,  and,  when  the  land  described  was 
within  the  jurisdiction  and  subject'  to  the 
disposition  of  the  Land  Department,  it  is  im- 
pervious to  collateral  attack.  Ne£F  r.  U.  8., 
(C.  0.  A.  1908)   166  Fed.  273. 

A  patent  issued  by  the  federal  government 
is  prima  facie  evidence  that  all  the  pre-reqni- 
sites  of  the  law  necessary  to  its  issuance  have 
been  complied  with.  Bradshaw  r.  Edelen, 
(1906)  194  Mo.  640,  92  S.  W.  691. 

Void  patent.  —  A  federal  patent  purport- 
ing to  grant  lands  in  which  the  govemmeot 
has  no  title  is  void  as  an  evidence  of  title 
and  may  be  so  declared  in  an  action  at  law 
at  the  instance  of  any  one  in  possession  law- 
fully or  under  color  of  title.  Tapia  v.  Wil- 
liams, (Ala.  1911)  54  So.  613. 

Where  public  lands,  patented  under  the 
general  land  laws,  had  previously  been  re- 
served or  otherwise  appropriated  by  Act  of 
Congress,  the  patent  is  void,  and  the  land 
may  be  recovered  by  the  true  owner  by  an 
action  at  law,  where  he  has  such  title  as  will 
support  an  action  in  ejectment.  Eastern 
Oregon  Land  Co.  v.  Brosnan,  (1006)  147 
Fed.  807. 


of  the  General  Land  Office,  had  charged  the 
various  registers  and  receivers  with  the  duty 
of  selling  such  lands,  and  had  limited  their 
annual  compensation  for  this  and  all  other 
services  to  the  existing  legal  maximum. 
Stewart  i?.  U.  S.,  ( 1907 )  206  U.  S.  186,  27  S. 
Ct.  631,  51  U.  S.  (L.  ed.)  1017,  affirming 
(1904)  39  a.  CI.  321. 


(1905)    134    Fed.    llO.    See   also   U.   S.   v. 
Brace,  (1907)   149  Fed.  869. 


The  regulation  of  the  Land  Department 
Nov.  19,  1901,  requiring  applicants  under 
the  nonmineral  laws  to  suppnort  their  appli- 
cations by  showing  that  the  land  is  nonsawie, 
is  a  valid  regulation,  and  an  applicant  must 
comply  with  that  regulation.  Leonard  «?. 
Lennox,  (C.  C.  A.  1910)  181  Fed.  760. 

Who  may  enter  homestead. — One  who  wm 
within  the  Ponca  Indian  reservation  before 
the  hour  of  twelve   noon,   central   standard 
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Ume;  of  Dec.  16,  1893,  and  made  the  race 
from  said  reeervation  into  that  part  of  the 
Cherokee  outlet  which  was  opened  to  settle- 
ment on  that  day,  is  not,  by  reason  thereof, 
disqualified  from  settling  upon  and  filing  a 
homestead  entry  on  a  quarter  section  of  land 
within  the  country  then  declared  opened  to 
settlement.  Saylor  i;.  Frantz,  (1906)  17 
Okla.  37,  86  Pac.  432. 

Th^  fact  that  a  settler,  who  is  actually 
residing  on  public  land  with  the  hona  fide  in- 
tention of  acquiring  title  thereto  under  the 
homestead  law,  purchased  his  improvements 
from  a  prior  settler,  does  not  affect  his  right 
to  so  acquire  the  land.  Trodick  t\  Northern 
Pac.  R.  Co.,  (C.  G.  A.  1908)   164  Fed.  913. 

The  Secretary  of  the  Interior  has  author- 
ity to  deny  an  application  to  make  a  home- 
stead entry,  made  by  a  person  who  has  no 
equities  in  the  land,  when  such  land  is  cov- 
ered by  an  Indian  allotment,  even  though 
such  Indian  allotment  has  been  erroneously 
made,  when  the  equities  in  favor  of  the  al- 
lottee are  such  that  a  great  injustice  would 
be  done  him  if  the  allotment  should  be  can- 
celed. Baldwin  v.  Keith,  (1904)  13  Okla. 
624,  75  Pac.  1124. 

Homestead  rights  coextensive  with  bound- 
aries.—  The  possession  of  a  homestead  en- 
tryman  under  the  public  land  laws  are  co- 
extensive with  the  boundaries  of  his  land, 
and  extend  over  shore  lands  of  navigable 
waters  abutting  thereon.  U.  S.  f.  Roth, 
(1904)   2  Alaska  257. 

As  between  two  simultaneous  applications 
for  entry  of  homestead  land,  the  question  as 
to  which  of  the  applicants  has  made  the  prior 
settlement  is  a  question  of  fact  for  the  de- 
termination of  the  Land  Department.  Love 
t\  Flahive,  (1906)  33  Mont.  348,  83  Pac. 
882. 

Rights  of  entryman.  —  One  having  home- 
stead entry  on  lands  of  the  United  States  is 
entitled  to  possession  until  his  entry  is  can- 
celed, so  that  no  right  of  action  accrues  to 
the  successful  contestant  for  unlawful  de- 
tainer until  the  homestead  entry  is  canceled. 
Bilyeu  v.  Pilcher,  (1905)  16  Okla.  228,  83 
Pac.  546. 

So  long  as  a  homestead  entry  valid  on  its 
faoe  remains  uncontested  and  uncanceled,  the 
land  is  withdrawn  from  the  public  domain 
and  cannot  be  granted  by  the  United  States 
to  a  subsequent  claimant.  Jameson  v,  James, 
(1909)  155  Cal.  275,  100  Pac.  700. 

Even  though  land  belonged  to  the  United 
States  when  the  state  conveyed  it  to  the 
plaintiff,  yet  he  having  inclosed,  improved, 
cultivated,  and  been  in  the  actual  possession 


dl  it,  it  was  not  subject  to  entry  under  th« 
United  States  homestead  laws.  Carmichael  t*. 
Campodonico,  (1908)  7  Cal.  App.597,  95  Pac. 
164. 

A  homestead  entry,  valid  on  its  face,  con- 
stitutes such  an  appropriation  of  the  land  as 
to  seg^gate  it  from  the  public  domain,  arid, 
so  long  as  it  remains  a  subsisting  entry,  pre- 
cludes it  from  subsequent  entry.  Holt  v. 
Murphy,  (1904)  15  Okla.  12,  79  Pac.  265. 

An  attempt  to  enter  lands  under  the  home- 
stead laws  after  the  lands  had  been  patented 
to  prior  entrymen  does  not  confer  any  interest 
therein,  the  land  having  been  withdrawn  by 
the  patent  from  the  jurisdiction  of  the  Land 
Department.  Linebeck  v.  Vos,  (1908)  160 
Fed.  540. 

Where  the  defendants  were  in  actual  pos- 
session of  public  land  of  the  United  States 
inclosed  by  a  substantial  fence,  and  were 
using  it  for  agricultural  purposes,  claiming 
title  thereto,  it  is  not  subject  to  homestead 
entry.  Gragg  i;.  Cooper,  (1907)  150  Cal.  584, 
89  Pac.  346. 

Where  at  the  time  the  complainant  at- 
tempted to  move  on  public  lana  in  contro- 
versy, he  knew  that  the  defendants  were  then 
in  open  and  undisturbed  possession  thereof, 
and  had  been  for  several  years,  claiming  to 
own  it  under  a  contract  of  purchase  from  a 
railroad  company,  the  complainant  is  not  en- 
titled to  enter  the  land  as  a  homestead,  nor 
will  his  entry  create  any  rights  therein.  Dock- 
endorf  v.  Bassett,   (1908)    160  Fed.  543. 

One  who  settles  on  public  land  covered  by 
a  valid  homestead  entry  is  a  mere  trespasser, 
and  acquires  no  rights  against  a  contestant 
who  secures  the  cancellation  of  the  first  entry 
and  is  awarded  the  prefeifence  right  to  enter 
the  land.  Gourley  v.  Countryman,  (1907)  18 
Okla.  220,  90  Pac.  427. 

A  homestead  entry  on  public  land  then  in 
the  open  and  undisturbed  possession  of  an- 
other constitutes  an  unlawful  trespass  on 
such  possession,  and  gives  the  entryman  no 
.  rights  or  interest  in  the  land  as  against  a 
hona  fide  possessor  to  whom  a  patent  had 
been  duly  issued.  Lyle  v,  Patterson,  (1908) 
160  Fed.  545. 

Right  of  actual  settler.  —  While  one  who 
settles  on  segregated  land  embraced  in  a 
homestead  entry  acquires  no  rights  as  a  set- 
tler thereby,  yet  on  the  relinquishment  of  the 
entryman,  there  being  no  intervening  superior 
rights,  the  rights  of  the  settler  attached*  and, 
if  qualified,  he  is  entitled  to  the  homestead 
entry  if  he  applies  within  ninety  days  from 
the  time  his  rights  attach.  Gourley  o.  Coun- 
tryman, (1907)  18  Okla.  220,  90  Pac.  427. 


Vol.  VI,  p.  290,  sec.  2290. 

''BBtry"  defined.  —  In  statutes  and  in 
common  parlance  the  word  ''entries,"  when 
applied  to  proceedings  in  the  Land  Office  un- 
der the  homestead  law,  is  used  with  various 
meanings  —  sometimes  in  the  sense  of  pre- 
liminary entries,  at  other  times  in  the  sense 
of  final  entries,  and  again  in  the  sense  of  the 
proceedings  as  a  whole.  Steams  v.  U.  S.,  (C. 
C.  A.  1907)  152  Fed.  902. 


Not  applicable  to  mineral,  coal,  and  saline 
lands.  — This  section  is  a  part  of  the  gen- 
eral homestead  law  and  relates  to  the  en- 
forcement of  its  restrictive  provisions,  but 
not  to  the  enforcement  of  the  prohibitive  or 
qualifying  provisions  of  the  mineral,  coal,  and 
saline' land  laws.  As  to  the  latter,  the  means 
of  enforcement  ai«  not  specially  prescribed  by 
statute,  and  so  may  be  designated  by  execu- 


1689 


Vol.  VI»  p.  890»  leo.  S890. 


PUBLIC  LANDS. 


Vol.  YI,  p.  S90,  NO.  StM. 


tive  regulation  under  sections  441,  453,  and 
2478  of  the  Revised  Statutes,  which  empower 
the  commissioner,  under  the  direction  of  the 
secretary,  to  enforce,  "hy  appropriate  regu- 
lations/' every  part  of  the  public  land  laws 
as  to  which  it  is  not  otherwise  specially  pro- 
vided. Leonard  v.  Lennox,  (C.  G.  A.  1910) 
181  Fed.  760,  767. 

Who  may  enter  homestead.  —  One  M.,  an 
alien,  who  had  not  declared  his  intention  of 
becoming  a  citizen  of  the  United  States,  but 
who  was  an  occupant  of  a  tract  of  public  land, 
executed  a  deed,  by  which  he  purported  to 
convey  to  defendant  railroad  company  a  strip 
^  for  right  of  way  over  such  land.  The  land 
'  was  at  that  time  within  the  limits  of  a  rail- 
road grant  and  had  been  reserved  from  entry 
or  sale.  Subsequently  the  grant  was  for- 
feited and  the  land  restored  to  the  public  do- 
main, and  M.,  who  had  in  the  meantime  de- 
clared his  intention  to  become  a  citizen,  made 
a  homestead  entry  thereof  and  later  received 
a  patent  under  which  complainants  acquired 
title.  It  was  held  that  the  right-of-way  deed 
was  a  nullity,  both  because  M.  was  ah  alien, 
who  could  not  under  the  policy  of  the  land 
laws  acquire  any  right  in  the  land,  and  be- 
cause it  was  at  the  time  reserved  and  not 
subject  to  disposition  thereunder,  and  that, 
being  void  as  against  public  policy,  the  sub- 
sequent title  acquired  by  him  did  not  relate 
back  to  give  it  validity.  Call  t?.  Los  Angeles- 
Pac.  Co.,   (1908)    162  Fed.  926. 

Compliance  with  Uw  necessary.  —  An  en- 
tryman  on  public  lands  secures  no  title  to  the 
land  he  desires  to  homestead  until  he  has 
complied  with  the  law  and  earned  his  patent. 
Knapp  V.  Alexander-Edgar  Lumber  Co., 
(1911)   146  Wis.  628,  130  N.  W.  604. 

One  who  takes  possession  of  a  tract  of  pub- 
lic land  with  a  view  to  becoming  an  entry- 
man  under  the  homestead  law,  except  as  to 
the  limited  statutory  time  allowed  him  pre- 
ceding actual  entry  at  the  land  office,  is  a 
mere  "  squatter  "  having  no  rights  in  the  land 
as  against  the  government  or  others.  U.  S. 
17.  Bagnell  Timber  Co.,  (C.  C.  A.  1910)  178* 
Fed.  796. 

It  is  not  a  compliance  with  the  homestead 
law  for  a  man  to  file  on  a  tract  of  land  with 
no  intention  of  making  it  his  home,  with  no 
purpose  to  live  there,  and  with  no  intention 
of  cultivating  any  part  of  it  and  acquiring; 
it  for  a  place  of  residence;  but  there  must  be 
a  combination  of  act  and  intent  to  make  the 
property  entered  his  actual  place  of  abode. 
U.  8.  V.  Richards,  (1906)   149  Fed.  443. 

No  vested  right  is  obtained  in  a  piece  of 
government  land,  by  reason  of  an  application 
for  a  homestead  entry  thereon,  when  such 
application  is  denied.  Baldwin  v.  Keith, 
(1904)   13  Okla.  624.  75  Pac.  1124. 

To  establish  a  residence  under  the  home- 
stead law  there  must  be  a  combination  of  act 
and  intent,  the  act  of  occupying  and  living 
upon  the  claim,  and  the  intention  of  making 
the  place  a  home  to  the  exclusion  of  a  home 
elsewhere.  Whaley  t?.  Northern  Pac.  R.  Co., 
(1908)   167  Fed.  664. 

The  homestead  law  plainly  confers  the  right 
of  possession  upon  the  entryman  when  the 
preliminary  entry  is  made,  for  it  makes  ac- 


tual settlement,  followed  by^  the  residenee  and 
cultivation  for  a  period  of  five  years,  a  con- 
dition to  obtaining  the  title.  Steams  o.  U. 
S.,   (C.  C.  A.  1907)   152  Fed.  902. 

The  purpose  of  the  homestead  laws  is  to 
induce  settlement,  cultivation,  and  the  estab- 
lishment of  homes  upon  the  public  lands. 
The  law  requires  the  homesteader  to  reside 
upon  his  land  at  least  one  year  before  he  may 
make  his  proof  of  title.  Ware  r.  U.  S.,  (C. 
C.  A.  1907)    164  Fed.  677,  584. 

Entry  cannot  be  made  on  land  In  actual 
possession  of  another.  —  Only  unoccupied 
and  unimproved  lands  of  the  United  States 
are  subject  to  pre-emption  or  homestead  set- 
tlement, though  the  possession  of  the  prior 
occupant  was  wrongful  as  against  the  United 
SUtes.  Harvey  v.  Holies,  (1908)  160  Fed. 
631. 

Quantity  of  land  which  one  person  may 
enter.  —  A  homesteader  who  initiates  a  right 
as  to  either  surveyed  or  unsurveyed  land,  and 
complies  with  the  legal  regulations,  may, 
when  he  enters  the  land,  embrace  in  his  claim 
land  in  contiguous  quarter  sections,  if  he 
does  not  exceed  the  quantity  allowed  by  law, 
and  provided  that  his  improvements  are  upon 
some  portion  of  the  tract,  and  that  he  does 
such  acts  as  put  the  public  upon  notice  of 
the  extent  of  his  claim.  St.  Paul,  etc.,  R. 
Co.  V.  Donohue,  (1908)  210  U.  S.  21,  28  S. 
Ct.  600,  62  U.  S.  (L.  ed.)  941. 

An  agreement  to  convey  part  of  the  home- 
stead is  absolutely  void  Skiod  unenforceable. 
Harris  u.  McCrary,  (1909)  17  Idaho  300,  103 
Pac.  668. 

The  use  of  the  land  entered  by  a  home- 
steader, together  with  adjacent  lands  hj  an- 
other person,  for  grazing  purposes,  until  the 
entryman  makes  his  final  proof  or  disposes  of 
his  holdings,  without  the  reservation  or  ap- 
plication of  any  part  of  the  land  or  of  its  use 
to  cultivation  or  to  residence  thereon,  is  in- 
consistent with  the  purpose  and  spirit  and 
,  violative  of  the  provisions  of  the  law,  and  an 
agreement  to  procure  homesteaders  to  make 
entries  of  public  lands  in  order  that  third 
persons  may  obtain  such  use  from  them  is  an 
unlawful  agreement.  It  is  a  contract  to  in- 
duce homesteaders  to  make  applications  to 
enter  lands,  not  for  their  exclusive  use  and 
benefit,  but  for  the  use  and  benefit  of  another 
in  violation  of  the  oaths  they  are  required  to 
take  when  they  make  their  applications  to 
enter.  If  qualified  homesteaders  could  law- 
fully lease  or  grant  the  use  of  the  lands  they 
might  enter  to  others,  without  restriction  or 
reservation,  until  they  should  prove  up  or 
dispose  of  their  holdings,  third  parties  might 
appropriate  to  themselves  by  the  use  of  suc- 
cessive homesteaders,  who  would  dispose  of 
their  holdings  before  they  made  proof  of  title, 
large  tracts  of  the  public  domain  for  in- 
definite periods,  and  might  thereby  retard  or 
prevent  the  use  or  sale  of  these  lands  by  the 
United  States.  Ware  r.  U.  S.,  (C.  C.  A.  1907) 
154  Fed.  577,  684. 

Fraudulent  entry.  —  Evidence  that  the  de- 
fendant induced  another  man,  who  was  old, 
destitute,  and  decrepit,  to  make  a  homestead 
entry  of  land  near  his  own,  paid  the  entry 
fees  and  for  the  relinquishment  of  a  prior 
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entry,  kept  the  entryman  in  supplies  until 
the  entry  was  commuted,  furnished  the  money 
to  pay  the  commutation  price,  taking  a  mort- 
gage therefor  and  possession  of  the  land,  and 
a  deed  as  soon  as  a  patent  was  issued,  and 
that  the  proof  of  improvement  and  cultivation 
on  which  the  commutation  was  allowed  was 
false,  to  defendant's  knowledge,  is  sufficient 
to  establish  that  the  entry  was  made  for  de- 
fendant's benefit  and  was  fraudulent,  and  to 
authorize  the  cancella'tion  of  the  patent.  Gil- 
son  r.  U.  S.,  (C.  C.  A.  1911)  186  Fed.  484. 

Title  conferred  by  receivex'a  receipt.  — 
Although  title  does  not  pass  from  the  United 
States  to  a  homestead  entryman  imtil  the 
issuance  of  a  patent,  the  receiver's  receipt 
issued  to  an  entryman  in  possession  and 
claiming  land  under  this  section  oonstiiutes 


Rufficient  title  to  enable  him  to  maintain  or 
defend  a  suit  concerning  the  land.  Thompson 
V.  Easier,  (1906)  148  Cal.  646,  84  Pac.  161. 

False  oath.  —  An  indictment  for  suborna- 
tion of  perjury  in  procuring  another  to  make 
a  false  oath  or  affidavit  before  the  receiver  of 
a  land  office  to  secure  an  entry  of  land,  which 
avers  that  such  oath  or  affidavit  was  made 
in  support  of  **  a  certain  application  in  writ- 
ing to  enter  under  the  homestead  laws  of  the 
United  States,  subject  to  entry  at  said  land 
office,"  certain  land  described,  is  sufficient, 
after  verdict,  as  showing  that  the  land  de- 
scribed was  at  the  time  public  land  of  the 
United  States  subject  to  homestead  entrv  at 
such  land  office.  Xumberger  v.  U.  S.,  (C.  C. 
A.  1907)   166  Fed.  721. 


Vol.  VI,  p.  292,  sec.  2291. 

Stattts  after  final  proof.—  After  final  proof 
on  public  land  entered  as  a  homestead  accord- 
ing to  the  federal  law,  its  status  is  fixed  by 
state  laws,  though  legal  title  does  not  pass 
from  the  federal  ^vemment  until  issuance 
of  the  patent,  which  is  a  mei-e  ministerial 
act.  Eckert  v.  Schmitt,  (1910)  60  Wash.  23, 
110  Pac.  636. 

The  issuance  of  a  patent,  or  such  other  act 
as  passes  the  legal  title  from  the  government, 
is  the  final  act,  an^the  expression  and  entry 
of  the  final  judgment,  of  the  officers  of  the 
Land  Department,  and  marks  the  termination 
of  the  jurisdiction  of  these  officers.  Peyton 
V.  Desmond,  (G.  C.  A.  1904)   129  Fed.  2. 

One  who  purchases  from  an  entryman,  on 
the  faith  of  a  final  receipt  or  patent  certifi- 
cate, before  the  issuance  of  a  patent,  takes 
only  the  equity  of  his  vendor,  subject  to  the 
authority  of  the  Land  Department  to  cancel 
the  entry,  while  the  legal  title  remains  in  the 
United  States,  if  it  is  found  that  the  entry  is 
based  upon  an  error  of  law  or  a  clear  mis- 
apprehension of  the  facts,  which,  if  not  cor- 
rected, will  lead  to  the  transfer  of  the  govern- 
ment's title  to  one  not  entitled  to  it.  Pey- 
ton V.  Desmond,  (C.  C.  A.  1904)   129  Fed.  2. 

A  state  statute,  purporting  to  regulate  the 
effect  of  final  receipts  issued  by  the  Land  De- 
partment of  the  United  States,  cannot  re- 
strict the  authority  of  the  officers  of  that 
department  in  the  disposition  of  the  public 
lands,  or  withhold  from  the  grantees  of  the 
United  States  any  of  the  incidents  of  the 
transfer  of  the  government  title.  Peyton  r. 
Desmond,  (C.  C.  A.  1904)  129  Fed.  2. 

Final  proof  creates  vested  right.  —  Where 
a  government  homestead  entryman,  after  five 
years'  residence,  made  final  proof  before  the 
expiration  of  seven  years,  as  required  by  this 
section,  he  thereby  acquired  a  vested  right  to 
the  land  which  he  was  entitled  to  convey; 
and  this  though  such  proofs  were  not  for- 
warded to  the  land  office  because  of  the  entry- 
man's  failure  to  pay  the  necessary  fees,  so 
that  a  duly  recorded  conveyance  of  the  land 
by  the  entryman  prior  to  the  forwarding  of 
such  proofs  constituted  a  valid  conveyance 
and  notice  as  against  the  holder  of  a  deed  of 
trust  subsequently  executed  by  the  entryman 


and  recorded  after  he  had  received  his  final 
receipt  from  the  Land  Office.  Dale  v,  Griffith^ 
(1908)  93  Miss.  573,  46  So.  543. 

Patent  relates  back  to  time  of  entry.-* A 
patent  issued  on  a  homestead  entry  relates 
back  to  the  time  of  the  entry  only.  U.  S.  v, 
Bagnell  Timber  Co.,  (C.  C.  A.  1910)  178  Fed. 
795. 

A  patent  issued  under  the  homestead  laws 
relates  back  to  the  initiation  of  the  claim, 
and  gives  the  patentee  the  right  to  recover 
the  value  of  timber  wrongfully  cut  and  re- 
moved from  the  land  after  the  initiation  of 
his  claim,  as  established  by  the  patent  pro- 
ceedings, and  prior  to  the  issuance  of  the 
patent.  Peyton  v,  Desmond,  (C.  C.  A.  1904) 
129  Fed.  2. 

Patent  not  subject  to  collateral  attack.— 
Where  public  land  is  patented  to  a  home- 
stead entryman  as  agricultural  land,  the  pat- 
ent constitutes  a  judgment  establishing  the 
character  of  the  land,  which  cannot  thereafter 
be  collaterally  attacked.  Paterson  17.  Ogden, 
(1903)   141  Cal.  43,  74  Pac.  443. 

Erroneous  recitals  in  a  patent  from  the 
government  to  a  homesteader,  the  presence  of 
which  is  not  required  by  law,  are  not  bin^ng 
on  the  grantee.    Mc(lk)rkell  v.  Herron,  (1905) 
128  la.  324,  103  N.  W.  988. 

Identity  of  patentee  as  entryman.  —  The 
issuing  of  a  patent  to  homestead  land  by  the 
Interior  Department  necessarily  involves  a 
finding  by  the  department  that  the  patentee 
is  the  same  person  who  applied  to  enter  the 
land,  which  finding  is  conclusive  on  the  court 
in  collateral  proceedings.  Redwater  Land, 
etc.,  Co.  r.  Reed,  (S.  D.  1010)  128  N.  W.  702. 

Affidavit  of  nonalienation.  —  A  homestead 
entryman,  on  making  filial  proof,  must  file 
an  affidavit  that  he  has  not  directly  or  in- 
directly alienated,  or  agreed  to  alienate,  said 
land.  ^Harris  v.  McCrary,  (1909)  17  Idaho 
300,  105  Pac.  558. 

Agreement  to  aelL  —  An  agreement  to  mQ 
land  entered  by  a  homesteader,  made  prior  to 
his  acquisition  of  the  patent,  in  violation  of 
the  homestead  law,  need  not  be  in  writing, 
nor  of  sufficient  form  or  of  a  nature  to  be  en- 
forced in  a  court  of  law;  but  it  is  sufficient 
that  the  minds  of  the  applicant  and  some 
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other  person  have  met  definitely  and  under- 
standingly,  so  that  there  was  a  mutual  con- 
sent that,  when  the  applicant  acquired  title 
to  the  land  from  the  United  States,  it  should 
inure  to  the  benefit  of  the  other  for  a  consid- 
eration. U.  S.  V.  Richards,  (1906)  149  Fed. 
443. 

Any  agreement  by  a  homesteader  to  trans- 
fer his  claim  or  any  interest  therein,  before 
final  proof,  except  as  expressly  authorized  by 
tlie  homestead  law  of  the  United  States,  is 
contrary  to  public  policy  and  void.  Cascade 
Public  Service  Corp.  t?.  Railsback,  (1910)  69 
Wash.  376,  109  Pac.  1062. 

But  an  entryman  may  acquire  a  valid  title 
under  the  homestead  law,  though  his  entry 
was  made  with  a  view  of  disposing  of  the  land 
after  he  had  completed  his  purchase,  provided 
that  at  the  time  and  before  the  completion 
thereof  he  had  not  entered  into  any  agree- 
ment whereby  such  other  should  receive  any 
of  the  benefit  of  such  purchase.  U.  S.  v, 
Richards,  (1906)  149  Fed.  443. 

A  contract  by  which  one  proceeding  under 
the  pre-emption  law  agreed,  in  consideration 
of  an  advance  of  a  portion  of  his  expenses  to 
be  incurred  in  perfecting  the  entry,  to  pay  a 
specified  sum  for  locating  him  on  the  land, 
and  a  further  amount,  to  be  determined  by 
the  proceeds  of  any  sale  which  he  might  make 
after  acquiring  title,  is  not  invalid  under 
R.  S.  sec.  2262,  6  Fed.  Stat.  Annot.  278,  re- 
lating to  pre-emptions.  Hafemann  v.  Gross, 
(1906)  199  U.  S.  342,  26  S.  Ct.  80,  20  U.  S. 
(L.  ed.)   220. 

Mortgage  not  alienation.  —  In  Hafemann 
V.  Gross,  (1905)  199  U.  S.  342,  26  S.  Ct.  80, 
50  U.  S.  (L.  e4.)  220,  it  was  said:  "It  has 
been  held  that  a  contract  to  convey  the  whole 
or  part  of  the  land,  made  nrior  to  the  perfec- 
tion of  his  equitable  right,  by  one  seeking  pre- 
emption or  a  homestead,  is  void,  and  will  not 
be  enforced  in  the  courts  (Anderson  v.  Car- 
kins,  (1890)  136  U.  S.  483,  34  U.  S.  (L.  ed.) 
272,  10  S.  Ct.  905),  and,  if  knovm  to  the  de- 
partment, will  prevent  the  passing  of  the 
legal  title.  Such  has  been  the  uniform  ruling 
of  the  Land  Department,  as  well  as  of  the 
courts,  state  and  federal.  With  respect  to 
a  mortgage  or  deed'  of  trust  executed  under 
like  circumstances,  the  decisions  of  the  Land 
Department  have  been  all  to  the  effect  that 
such  mortgage  or  deed  of  trust  is  not  an 
alienation  within  the  scope  of  the  homestead 
statute,  or  forbidden  by  the  pre-emption  law, 
especially  where,  in  the  case  of  a  pre-emption, 
the  mortgage  is  given  to  secure  money  bor- 
rowed to  complete  the  purchase  of  the  land. 
See,  in  reference  to  pre-emptors,  Larson  t?. 
Weisbecker,  1  Land  Dec.  409,  Opinion  of  Sec- 
rotary  Teller;  Re  Ray,  6  Land  Dec.  340,  Opin- 
ion of  Acting  Secretary  Muldrow;  Haling  r. 
Eddy,  9  Land  Dec.  337,  Opinion  of  Secretary 
Noble;  Murdock  v.  Ferguson,  13  Land  Dec. 
108',  Opinion  of  Assistant  Secretary  Chandler. 
With  reference  to  a  homestead  entryman,  see 
Mudgett  t*.  Dubuque,  etc.,  R.  Co.,  8  Land  Dec. 
5^43.  Opinion  of  Secretary  Vilas;  Dawson  v. 
Higgins.  22  Land  Dec.  544,  Opinion  of  Secre- 
tary Smith;  Kezar  v.  Horde,  27  Land  Dec. 
148,  Opinion  of  Secretary  Bliss.  In  addition. 
aee  Lawson  v,  Reynolds,  28  Land  Dec.  155,  in 


which  Secretary  Hitchcock  held  that  a  '  writ- 
ten agreement  executed  by  a  homesteader,  and 
operating  as  a  mere  lease  of  part  of  the 
premises  and  the  grant  of  an  easement,  the 
use  of  which  would  tend  to  improve  and  in- 
crease the  value  of  the  land  as  a  homestead, 
is  not  an  alienation  of  any  part  of  such  land, 
and  no  bar  to  the  perfection  of  the  entry.* 
See  also  Kingston  v.  Eckman,  22  Land  Dee. 
234,  in  respect  to  an  entry  under  the  Timber 
and  Stone  Act  of  June*3,  1878  (20  Stat.  L. 
89,  ch.  151),  as  amended  by  the  Act  of  Aug. 
4,  1892  (27  Stat.  L.  348,  ch.  375),  the  provi- 
sions of  which  statute  in  reference  to  the 
oath  of  the  applicant  are  similar  to  those  in 
the  Pre-emption  Act.  There  has  been  some 
division  in  the  courts  upon  the  question.  In 
Brewster  v.  Madden,  (1875)  15  Kan.  249, 
the  Supreme  Court  of  that  state,  in  an  opin- 
ion delivered  by  the  writer  of  this,  held  that 
a  mortgage  given  by  a  pre-emptor  prior  to  the 
entry  of  the  lands  was  void,  reaching  this  con- 
clusion largely  on  the  proposition  that,  at  the 
time  the  Pre-emption  Act  [6  Stat.  L.  453,  ch. 
16]  was  passed  (1841),  mortgages,  always  in 
form  conveyances,  were  then  regarded  by  the 
profession  generally  as  conditional  aliena- 
tions. To  like  effect  were  the  early  rulings 
of  the  Supreme  Court  of  Minnesota  (McCue 
r.  Smith,  9  Minn.  252,  86  Am.  Dec.  100; 
Woodbury  r.  Dorman,  16  Minn.  338),  though 
these  rulings  were  subsequently  distinctly 
overruled  by  the  same  court,  Jones  v,  Tainter, 
15  Minn.  512;  Lang  t;.  Morey,  (1889)  40 
Minn.  396,  12  Am.  St.  Rep.  748,  42  N.  W.  88. 
Bass  V,  Buker,  (1887)  6  Mont.  442,  12  Pac 
922,  deciding  the  same  way,  was  also  over- 
ruled in  Norris  v,  Heald,  (1892)  12  Mont. 
282,  33  Am.  St.  Rep.  681,  29  Pac.  1121.  The 
large  majority  of  state  decisions  follow  these 
later  rulings.  See,  in  case  of  pre-emptions, 
Wilcox  17.  John,  (1895)  21  Colo.  367,  52  Am. 
St.  R^p.  246,  40  Pac.  880;  Christy  v,  Dana, 
(1868)  34  CaL  548;  Christy  9.  Dana,  (1871) 
42  Cal.  174;  Camp  v.  Grider,  (1882)  62  Cal. 
20;  and  in  reference  to  homesteads.  Fuller 
r.  Hunt,  (1878)  48  la.  163;  Dickerson  r. 
Bridges,  (1898)  147  Mo.  236,  48  S.  W.  825; 
Weber  u.  Laidler,  (1901)  26  Wash.  144,  90 
Am.  St.  Rep.  726,  66  Pac.  400;  Spiess  i;. 
Neuberg,  (1888)  71  Wis.  279,  6  Am.  St.  Rep. 
211,  37  N.  W.  417;  Kirkaldie  r.  Larrabee, 
(1866)  31  Cal.  455,  89  Am.  Dec.  206;  Orr  v. 
Stewart,  (1885)  67  Cal.  276,  7  Pac.  693; 
Stark  V.  Duvall,  (1898)  7  Okla.  213,  64  Pac. 
453.  In  Orrell  t\  Bay  Mfg.  Co.,  (1903)  83 
Miss.  800,  36  So.  661,  the  court  held  that  the 
prohibition  of  the  alienation >  of  public  land 
by  parties  who  have  taken  the  preliminary 
steps  to  acquire  the  same  under  the  home- 
stead laws,  and  who  have  not  perfected  their 
entries,  has  reference  to  an  absolute  sale  of 
the  land,  or  some  part  of  it,  and  in  that  case 
the  leasing  of  trees  oil  the  land  for  turpentine 
purposes,  and  the  sale  of  trees,  was  held  not 
an  alienation  within  the  meaning  of  the  stat- 
ute. Obviously,  the  trend  of  the  authorities 
is  strongly  in  favor  of  the  proposition  that  a 
mortgage  or  deed  of  trust  by  one  seeking  an 
entry  under  the  pre-emption  or  homestead 
laws  of  the  United  States,  made  prior  to  the 
perfection  of  his  equitable  right,  is  valid.** 
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A  mortgage,  being  merely  security  for  a 
debt,  conveys  no  title,  and  is  not  an  aliena- 
tion within  this  section.  Stark  v.  Morgan, 
(1906)  73  Kan.  453,  85  Pac.  567;  Adam  v, 
McClintock,  (N.  D.  1911)   131  N.  W.  394. 

Grant  of  water  privilege.  —  A  contract  for 
the  transfer  by  a  homesteader,  before  final 
proof,  of  a  water  fiume  for  power  purposes  to 
generate  electricity  is  void  and  not  subject 
to  specific  performance.  That  the  original 
contract  wa«  extended  and  ratified  after  final 
proof  will  not  make  it  enforceable,  since  the 
original  contract  is  the  basis  of  the  action, 
and  it  is  on  grounds  of  public  policy  that 
courts  refuse  to  specifically  enforce  such  con- 
tracts. Cascade  Public  Service  Corp.  v.  Rails- 
back,  (1910)  59  Wash.  376,  109  Pac.  1062. 

But  it  has  been  held  that  an  entryman's 
deed  which  does  not  purport  to  convey  the  . 
land,  or  any  part  thereof,  but  only  a  portion 
of  certain  water  fiowing  in  a  stream,  and  a 
right  of  way  over  the  land  to  convey  the 
water  by  ditch  or  otherwise,  not  made  in  con- 
templation of  the  homestead  entry,  is  not 
prohibited  by  this  section.  Mt.  Carmel  Fruit 
Co.  V.  Webster,  (1903)  140  Cal.  183,  73  Pac. 
827. 

A  sale  of  timber  by  a  homestead  entryman 
before  the  completion  of  the  requisite  im- 
provements, and  before  the  receipt  of  a  pat- 
ent or  final  certificate,  to  carry  out  in  good 
faith  the  acquisition  and  enjoyment  of.  a 
homestead,  even  though  a  profit  does  inci- 
dentally result  from  the  sale,  is  not  void. 
King-Ryder  Lumber  Co,  r.  Scott,  (1904)  73 
Ark.  329,  84  S.  W.  487. 

A  sale  of  standing  timber  by  a  homestead 
settler  prior  to  the  issuance  of  his  final  cer- 
tificate, although  in  direct  violation  of  the 
rights  vested  in  him  by  his  inchoate  entry,  is 
not  an  alienation  of  a  "  part  of  the  land." 
Orrell  v.  Bay  Mfg.  Co.,  (1903)  83  Miss.  800, 
36  So.  561. 

Cutting  timber. —  A  homesteader  may  law- 
fully cut  and  remove  such  timber  from  the 
public  lands  he  enters  as  it  is  necessary  for 
him  to  remove  and  enable  him  to  reside  upon, 
improve,  and  cultivate  the  land  before  his 
final  proof.  But  the  cutting  of  the  timber 
or  any  other  use  of  the  land  or  of  its  products 
by  him  prior  to  his  final  proof  must  be  in- 
cident to  his  actual  cultivation,  improvement, 
and  living  upon  the  land  in  good  faith,  to 
procure  his  homestead  for  his  own  benefit. 
Conway  v.  U.  S.,  (1899)  96  Fed.  615,  619,  37 
C.  C.  A.  200,  204;  Grubbs  C  U.  S.,  (1900) 
105  Fed.  314,  320,  321,  44  C.  C.  A.  613,  519, 
520;  Ware  i?.  U.  S.,  (C.  C.  A.  1907)  164  Fed. 
577,  584. 

A  settler  applying  for  a  homestead,  on 
making  and  filing  the  affidavit  required,  and 
paying  a  certain  sum  proportionate  to  the 
amount  of  land  applied  for,  acquires  the  right 
to  occupy  the  land,  to  protect  it  from  trespass 
by  others,  and  to  use  it  for  all  purposes  inci- 
dental to  its  cultivation;  also  to  cut  and  re- 
move timber  when  necessary  for  the  improve- 
ment of  the  land  and  the  preparation  of  it 
for  tillage,  but  not  to  fell  timber,  or  permit 
it  to  bo  don(>  by  his  vendee,  for  purposes  of 
speculation  or  profit,  as  such  act  is  prohib- 


ited by,  and  renders  him  and  his  vendee  liable 
to  prosecution  under  R.  S.  sec.  2461.  Orrell 
V,  Bay  Mfg.  Co.,  (1903)  83  Miss.  800,  36  So. 
561. 

Death  of  entr3rman.  —  Where  a  homestead 
entryman  at  his  death  has  complied  with  the 
homestead  law,  except  as  to  presenting  final 
proof,  his  rights  are  to  be  determined  as  if 
his  patent  had  in  fact  issued.  Hays  v.  WVatt, 
(1911)   19  Idaho  544,  115  Pac.  13. 

The  inchoate  rights  of  a  decedent  cannot 
be  sold  for  the  payment  of  his  debts;  and  an 
attempted  sale  by  the  administrator  does  not 
vest  in  the  purchaser  the  right  to  oust  a 
settler  settling  on  the  land  after  the  claim- 
ant's death  with  the  intention  of  taking  it 
as  a  homestead.  Towner  t*.  Rodegeb,  (1903) 
33  Wash.  153,  74  Pac.  50. 

The  doctrine  of  relation  cannot  successfully 
be  invoked  to  confer  any  right  or  interest  in 
the  land  under  the  operation  of  the  state  laws 
upon  the  daughter  of  a  deceased  homestead 
settler,  as  against  his  widow,  to  whom,  in  ac- 
cordance with  the  provisions  of  this  section, 
the  patent  has  issued.  Mcdhme  v.  Essig, 
(1905)  199  Tj.  S.  382,  26  S.  Ct.  78,  50  U.  S. 
(L.  ed.)  237. 

In  Bergstrom  v.  Svenson,  (N.  D.  1910) 
126  N.  W.  497,  it  appears  that  the  plaintiff's 
brother  in  1896  made  a  homestead  entry,  and 
in  1897  died,  leaving  surviving  plaintiff,  who 
is  a  citizen  of  the  United  States,  and  a  resi- 
dent of  the  state,  and  his  mother,  who  is  an 
alien  and  a  citizen  of  Sweden.  In  1903  plain- 
tiff made  final  proof  and  received  a  receiver's 
receipt  and  a  patent  was  issued  running  to 
the  heirs  of  plaintiff's  brother.  It  was  held 
that  the  mother,  being  an  alien,  was  incapable 
of  making  final  proof,  and  not  qualified  to 
receive  title  from  the  government,  and  that 
the  title  passed  to  plaintiff,  the  sole  heir 
capable  of  making  such  proof. 

The  estate  of  a  deceased  has  no  interest  in 
the  homestead,  and  the  administrator  no  right 
to  make  final  proof  or  perfect  entry  for  a 
patent.  Demars  v.  Hickey,  (1905)  13  Wyo. 
371,  80  Pac.  521,  rehearing  denied  13  Wyo. 
386,  81  Pac.  705. 

Cancellation  of  patent  for  fraud.  —  In  U. 
S.  t?.  Mills,  (1909)  169  Fed.  686,  it  appears 
that  the  defendant,  a  young  unmarried  man, 
without  means,  working  by  the  day,  his  com- 
pensation including  his  board,  filed  a  home- 
stead claim  on  government  land  a  few  miles 
distant  from  his  place  of  employment.  He 
went  upon  the  land,  built  a  house,  chicken 
house,  and  horse  stable,  and  inclosed  a  small 
part  of  the  land.  During  the  five  years  before 
making  final  proof  he  had  tenants,  mostly 
negroes  living  in  the  house  and  cultivating 
the  land  on  shares.  He  boarded  and  slept  for 
the  most  part  where  he  worked,  but  visited 
the  land  every  few  days,  and  once  in  every 
four  or  five  months  slept  there.  It  was  held 
that  such  facts  were  not  sufficient  to  estab- 
lish fraud  in  the  entry  or  final  proof,  which 
entitled  the  f^overnment  to  a  cancellation  of 
the  patent  issued  for  the  land,  there  being 
no  substantial  evidence  that  the  defendant  did 
not  act  in  good  faith  and  in  the  belief  that  he 
had  complied  with  the  law. 
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To  whom  right  of  entry  envret. — ^The  right 
of  entry  given  by  this  section  enures  to  the 
benefit  of  one  who,  by  his  contest,  induced 
the  relinquishment  in  the  local  land  office  of 
a  homestead  entry  of  land  in  Oklahoma  ter- 
ritory prima  facie  valid,  but  made  by  one  in 
fact  disqualified  to  make  the  entry,  although 
a  settlement  was  made  intermediate  the  home- 
stead entry  and  the  initiation  of  the  contest, 
since  such  entry,  though  ineffectual  to  vest 
Any  rights  in  the  entryman,  was  sufficient  to 

Vol.  VI,  p.  301,  sec.  3. 

The  failure  to  file  an  application  within 
the  statutory  time  does  not  affect  the  set- 
tler's right,  except  as  against  another  claim- 
ant who  has  acquired  or  initiated  some  right 
before  the  application  is  in  fact  made.  Trod- 
iek  ©.  Northern  Pac.  R.  Co.,  (C.  C.  A.  1908) 
164  Fed.  913. 

Right  of  possession  protected.  —  Any  per- 
son qualified  can  lawfully  settle  upon  unsur- 
▼eyed  public  lands,  and,  if  such  settlement  is 
made  with  the  intent  of  claiming  the  lands 
nnder  such  homestead  law,  such  settler  ac- 


prevent  the  acquisition  of  homestead  rights 
by  another  until  it  had  been  set  aside, 
nodges  V,  Coloord,  (1904)  193  U.  8.  192,  24 
S.  Ct.  433,  48  U.  S.  (L.  ed.)  677,  affirming 
(1902)   12  Okla.  313,  70  Pac.  383. 

Not  applicable  to  stone  and  timber  didma. 
—  This  section  has  no  application  to  land 
sought  to  be  purchased  as  a  stone  and  timber 
claim.  Howell  v.  Sappington,  (1908)  165 
ITed*  944* 


quires  a  prior  right  to  file  thereon  which  car- 
ries with  it  the  right  to  possession  and  to  be 
protected  in  his  right  of  possession  when  un- 
lawfully disturbed  by  another,  and  a  court 
of  equity  has  jurisdiction  of  a  suit  of  which 
the  subject-matter  is  the  right  to  the  posses- 
sion of  the  land  claimed.  Huffman  v.  Smyth, 
(1906)  47  Ore.  573,  84  Pac.  80. 
^  No  right  of  action  accrues  to  a  successful 
contestant  of  a  homestead  entry  for  unlawful 
detainer  until  the  entry  is  canceled.  Bilyeu 
V,  Pilcher,  (1905)  16  Okla.  228,  83  Pac.  546. 


Vol.  VI,  p.  303,  sec.  2292. 

Kight  of  children  to  patent.  —  Where  a 
husband  deserts  his  wife,  and  makes  a  home- 
stead entry  under  the  United  States  statutes, 
and  a  patent  is  issued  to  the  guardian  of  the 
entryman's  illegitimate  children  after  his 
death,  the  widow  has  no  equity  to  have  a 
trust  declared  in  the  homestead  in  her  favor, 
where  she  did  nothing  to  aid  in  acquiring  the 
rights  under  the  statute.  Douglass  v.  Steph- 
ens, (Fla.  1911)  64^.  455. 

This  section  only  intended  to  give  to  minors 
exclusively  when  there  are  no  other  heirs. 
Stadin  v.  Garfield,  (1908)  32  App.  Cas.  (D. 
0.)  49;  Holloman  v.  Bullock,  (1903)  82  Miss. 
405,  34  So.  355. 

Vol.  VI,  p.  304,  sec.  2294. 

The  clerk  of  the  District  Court  who  takes 
homestead  or  other  land  proofs  must  do  so 
in  his  official  capacity,  and  all  fees  collected 
by  him  for  such  service,  whether  for  "pre- 
paring the  depositions  '*  or  administering  the 
oath  and  affixing  the  jurat,  are  provided  for 

Vol.  VI;  p.  307,  sec.  2296. 

When  this  section  applies.  —  This  section 
does  not  apply  after  the  final  proof  has  been 
made,  and  the  receiver's  final  certificate  has 
been  issued  therefor.  Shelby  v.  Ziegler, 
(1908)  22  Okla.  799,  98  Pac.  989. 

The  issuance  of  the  patent,  and  not  the 
issuance  of  a  final  receipt  to  the  homesteader 
entitling  him  to  a  patent,  fixes  the  time  from 
which  the  property  may  become  liable  for 
subsequent  debts  of  the  homesteader.  In  re 
Cohn,   (1909)    171  Fed.  569. 


So  that,  where  one  of  several  children  of  a 
deceased  entr^rnan  is  an  adult,  the  other 
children,  although  minors,  will  not  be  entitled 
to  a  patent.  Stadin  v,  Garfield,  (1908)  32 
App.  Cas.  (D.  C.)  49. 

It  is  left  to  the  option  of  the  homotteadfir, 
either  to  leave  his  homestead  to  his  adult 
heirs,  where  he  has  no  widow  or  minor  chil- 
dren, without  making  a  will;  or,  if  he  prefers 
to  devise  the  homestead  to  some  one  other 
than  his  heirs,  he  may  do  so,  and  thereby 
cut  off  the  adult  children.  Hays  v,  Wyatt, 
(1911)    19  Idaho  544,  115  Pac.  13. 


by  the  statute,  and  Ate  colleeted  by  him  in 
his  official  capacity,  and  by  virtue  of  his 
office,  and  must  be  accounted  for  and  paid 
over  to  the  county.  Rhea  9.  Washington 
Ck>unty,  (1906)   12  Idaho  455,  88  Pac.  89. 


Land  acquired  under  the  homestead  laws 
is  not  subject  to  a  judgment  obtained  on  a 
note  given  between  the  making  of  final  prool 
and  the  issuance  of  patent.  Sprinkle  v.  West. 
(1911)   62  Wash.  587,  114  Pac.  430. 

Liability  for  entryman's  torts.  — The  ex- 
emption of  lands  acquired  under  the  home- 
stead laws  and  the  timber  culture  laws  from 
any  debt  contracted  previous  to  their  ac- 
quisition does  not  exempt  them  from  liabili- 
ties for  the  torts  of  th&  entrymen  previously 
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Vol.  YI,  p.  817,  MO.  8801. 


perpetrated.    Brun  t*.  Mann,  (C.  C.  A.  1906) 
161  Fed.  146. 

Mortgage  debt.  —  A  person  may  make  a 
valid  mortgage  on  public  lands  on  which  he 
baa  made  a  homestead  entry  before  securing  a 
patent  to  the  land.  Klempp  v,  Northrop, 
(1902)  137  Cal.  414,  70  Pac.  284;  Rogers  r. 
Minneapolis  Threshing  Mach.  Co.,  (1907)  48 
Wash.  19,  92  Pac.  774. 

But  no  title,  legal  or  equitable,  is  acquired 
by  a  mortgage  which  is  void  imder  this  sec- 
tion. Hall  V,  Slaughter,  (1908)  155  Ala.  625, 
47  So.  103. 

Effect  of  fiandnlent  sale.  —  Where  a  home- 
steader commuted  his  land  and  paid  for  it, 
but  before  he  had  received  a  patent  therefor, 
conveyed  it,  it  was  held  that  such  conveyance 
and  surrender  of  possession  were  not  such  an 
abandonment  of  the  homestead  as  to  destroy 


the  federal  exemption,  but  it  was  available 
to  him  after  the  conveyance  was  set  aside  as 
fraudulent.  McCorkell  v,  Herron,  (1905)  128 
la.  324,  103  N.  W.  988. 

Proceeds  of  sale  not  exempt.  —  The  rule 
that  where  a  homestead,  exempt  under  the 
state  laws,  is  sold,  the  proceeds  are  exempt 
from  garnishment  for  a  reasonable  time  while 
in  transition  from  the  homestead  sold  to  an- 
other purchaser,  does  not  include  proceedH 
arising  from  the  sale  of  a  federal  homestead ; 
the  federal  exemption  being  in  the  nature  of  a 
condition  attached  to  the  grant,  under  the 
federal  power  relating  to  the  primary  dis- 
posal of  the  land,  and  not  extending  to  the 
Sroceeds  of  a  sale.  Ritzville  Hardware  Go.  t?. 
lennington,  (1908)  50  Wash.  Ill,  96  Pac. 
826. 


Vol.  VI,  p.  310,  sec.  2297. 

Jurisdiction  of  Land  Department  over  con- 
tests.—  The  conclusiveness  on  the  courts  of 
a  finding  of  the  Land  Department,  made  in 
allowing  a  homestead  entry,  of  the  sufficiency 
of  settlement,  residence,  and  improvements,  is 
not  affected  by  a  later  decision,  in  a  second 
contest  between  the  same  parties,  that  the 
alienation  of  the  land  was  a  bar  to  supple- 
mented proofs  offered  in  aid  of  a  premature 
commutation  entry.  Hill  v.  McGord,  (1904) 
195  U.  S.  395,  25  S.  Ct.  96,  49  U.  S.  (L.  ed.) 
251,  affirming  (1903)  117  Wis.  306,  94  N.  W. 
65. 

.'Abandonment  consists  in  the  intention  to 
abandon  and  the  external  act  or  acts  by  which 
the  intention  is  carried  into  effect.  The 
abandonment  of  possessory  rights  upon  the 
public  domain  is  a  question  of  fact  as  well 
as  of  intent.  To  find  that  real  property  has 
been  abandoned,  the  evidence  must  show  that 
the  premises  were  left  vacant  without  any  in- 
tention of  claiming  possession,  and  with  an 
intention  to  leave  them  open  for  the  occu- 


Vol.  VI,  p.  317,  sec.  2301. 

Proof.  — In  Hallock  v.  U.   8.,   (0.   0.  A. 

1911)  185  Fed.  417,  it  was  said:  "We  can 
find  no  indication  of  a  purpose  to  adopt  the 
particular  method  of  making  proof  required 
in  homestead  cases.  The  law  says  an  entry 
may  be  commuted  'upon  making  proof  of 
settlement  and  of  residence  and  cultivation.' 
No  provision  appearing  in  the  law  the  matter 
of  witnesses  to  make  the  proof  would  prop- 
erly be  the  subject  of  a  departmental  regula> 
tion,  and,  in  the  absence  of  one,  the  officials 
of  the  Land  Office  would  be  fully  justified  in 
following  the  practice  that  formerly  obtained. 
An  entryman  would  appear  to  be  a  competent 
witness  of  his  own  settlement,  residence,  and 
cultivation,  and  his  false  testimony  respecting 
the  same  the  subject  of  perjury." 

This  section  prescribes,  as  requisite  to  com- 
mutation, proof  only  that  the  entryman  has 
made  settlement,  cultivation,  and  residence  for 
fourteen  months,  and  does  not  require  liim  to 
make  oath  that  he  has  not  alienated  any  por- 


pancy  of  any  one  who  might  choose  to  enter. 
Burr  V.  House,  (1909)  3  Alaska  641. 

Where  a  settler  on  public  lands  of  the 
United  States  has  established  an  actual  resi- 
dence and  made  improvements  on  the  land, 
his  removal  therefrom  and  enforced  absence 
by  reason  of  conviction  for  crime  will  not 
work  an  abandonment.  Huffman  v.  Smyth, 
(1906)  47  Ore.  573,  84  Pac.  80. 

So  long  as  a  homestead  entry  of  public 
land,  valid  on  its  face,  remains  of  record,  no 
entry  can  be  made  by  another,  and  no  rights 
can  be  acquired  by  occupancy,  even  though 
there  has  been  an  actual  abandonment  by  the 
homestead  entryman.  U.  S.  t?.  Bagnell  Timber 
Co.,  (C.  C.  A.  1910)  178  Fed.  795. 

A  residence  for  voting  purposes  in  another 
precinct  from  that  in  which  a  homestead  en- 
try lies  precludes  the  entryman  from  claiming 
residence  at  the  same  time  on  the  land  for 
homestead  purposes.  Small  f?.  Rakestraw, 
(1905)  196  U.  S.  403,  25  S.  Ct.  286,  49  U.  S. 
(L.  ed.)  527,  afprming  (1903)  28  Mont.  413, 
72  Pac.  746. 


tion  of  the  land.    Gilson  v,  U.  S.,  (C.  C.  A. 
1911)    185  Fed.  484. 

Payment  —  Where  a  homestead  settler  on 
ceded  lands  of  the  Nez  Perce  Indian  reserva- 
tion, required  to  pay  a  stated  price  per  acre 
by  Act  Aug.  15,  1894,  ch.  290,  28  Stat  L. 
326,  and  entitled  to  commute  under  this  sec- 
tion, commuted,  but  paid  less  than  the  price 
required  by  the  plain  provision  of  the  statute, 
and  neither  he  nor  a  grantee,  whose  deed  was 
not  recorded  and  who  had  not  taken  posses- 
sion, although  notified  of  the  suspension  of 
his  entry,  tendered  further  payment  until 
several  months  after  his  entry  had  been  can- 
celed and  a  new  entry  accepted  on  a  relin- 
quishment filed  by  him,  a  bill  by  the  grantee 
to  recover  the  land  from  the  new  entryman 
was  held  to  show  no  equity  which  gave  a 
court  jurisdiction  to  review  the  action  of  the 
Land  Department.  Bailey  v.  Sanders,  (C.  C. 
A.  1910)  177  Fed.  667. 
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Vol.  VI,  p.  318,  sec.  1. 

The  right  to  confimution  under  this  Act, 
of  a  commutation  entry  under  the  homestead 
laws,  which  was  onlv  invalid  because  prema- 
turely made,  in  actual  ignorance  of  the  amend- 
ment of  R.  S.  sec.  2301,  by  Act  March  3, 
1891,  ch.  561,  26  Stat.  L.  1098,  is  not  defeated 
by  the  entryman's  subsequent  efforts  to  pro- 

Vol.  VI,  p. '321,  sec.  2302. 

Mineral  Unda  not  open  to  entry.  —  It  is 
good  ground  for  denying '  an  application  to 
make  final  proof  and  to  procure  a  patent 
under  the  federal  homestead   law  that  the 

Vol.  VI,  p.  324,  sec.  2306. 

Coal  lands.  —  Public  lands  known  to  be 
chiefly  valuable  for  their  deposits  of  coal  are 
not  subject  to  acquisition  under  this  section. 
Leonard  v.  Lennox,  (C.  C.  A.  1910)  181  Fed. 
760. 

Sale  of  certificate.  —  A  soldier's  additional 
homestead  certificate  may  be  sold  and  as- 
signed by  the  soldier,  and  the  assignee  may 
enter  land  with  it  in  Alaska.  Gavigan  r. 
Crary,  (1906)   2  Alaska  370. 

A.  purchaser  in  good  faith  and  for  value  of 
a  soldier's  additional  homestead  scrip  is  not, 
as  against  the  ffovemment  issuing  to  him  a 
patent,  a  bona  fide  purchaser,  but  the  govern- 
ment may  sue  to  cancel  the  patent.  U.  S.  v. 
Gridley,  (1911)   186  Fed.  644. 

Con&act  to  convey.  —  A  contract  by  an  en- 
tryman,  under  a  soldier's  additional  home- 
stead scrip,  to  convey  title  to  a  portion  of  the 
land  when  patent  issues  as  agricultural  land, 
is  valid  and  enforceable,  where  the  other 
party  to  the  agreement  was  not  disqualified 
to  secure  a  patent  as  agricultural  land.  Mur- 
ray f?.  White,  (1911)  42  Mont.  423,  113  Pac. 
764. 

To  induce  the  sale  of  an  alleeed  additional 
homestead  right,  granted  by  this  section,  the 
defendant  guaranteed  that  the  documente 
which  he  then  offered  to  sell  were  genuine  and 
entitled  the  holder  to  acquire  eighty  acres  of 
unappropriated  government  land,  and  that, 
if  they  should  prove  invalid,  he  would  replace 
the  same  with  other  valid  evidences  or  re- 
fund the  money.  This  was  held  a  guaranty 
of  the  validity  as  a  matter  of  law  of  the 
documents,  and  that  they  would  be  accepted 
by  the  Land  Department  for  the  purpSoses 
stated.  Lamson  v.  Coffin,  (1907)  102  Minn. 
493,  1 14  N.  W.  248. 

An  asiignment  by  a  soldier  of  his  right, 
under  this  section,  to  make  an  additional 
homestead  entry  of  public  land,  which  ex- 
pressly designates  the  land  to  be  entered,  does 
not  give  the  assignee  the  right,  so  far  as  the 
government  is  concerned,  to  locate  other  pub- 
lic land  than  that  so  designated;  and  where 


tect  his  grantees  by  taking  a  reeonveymoe, 
and  residing  again  upon  the  land,  for  the  pur- 
pose of  enabling  him  to  make  proof  to  secure 
the  title  for  them.  Hill  v.  McCord,  (1904) 
196  U.  S.  396,  26  S.  Ct.  96,  49  U.  S.  (L.  ed.) 
261,  affirming  (1903)  117  Wis.  306,  94  N.  W. 
65. 


land  is  of  mineral  character,  and  hence,  under 
this  section,  not  open  to  entry.  Jameson  r. 
James,  (1909)  166  Cal.  276,  100  Pac.  700. 


lie  is  erroneously  denied  by  the  Land  Office  the 
right  to  make  an  entry  of  the  land  desig- 
nated, and  he  acquiesces  in  such  action,  his 
transferee  cannot,  by  mandamus,  thirty  years 
afterwards,  compel  the  Secretary  of  the  In- 
terior to  permit  him  to  make  entry  of  other 
public  land  under  the  assignment.  U.  S.  v. 
Ballinger,  (1910)  35  App.  Gas.  (D.  C.)  392. 

A  soldier's  additional  homestead  scrip  is 
personal  property  and  assignable,  notwith- 
standing the  opposed  practice  of  the  federal 
land  office.  Rogers  v.  Clark  Iron  Co.,  (1908) 
104  Minn.  198,  116  N.  W.  739. 

The  assignee  of  a  soldier's  additional  home- 
stead certificate,  on  filing  an  application  for 
a  specific  tract  of  land  at  the  government 
office,  acquires  an  equiteble  title  therein* 
which  ripens  into  a  legal  title,  relating  back 
to  the  date  of  application  on  issuance  of  a 
government  patent.  Gilbert  v.  McDonald, 
(1906)  94  Minn.  289,  102  N.  W.  712. 

On  the  issuance  of  a  patent  to  land  as  a 
soldier's  additional  homestead  to  one,  his 
heirs  and  assigns,  who  had  theretofore  as- 
signed his  soldier's  additional  homestead  scrip 
with  an  irrevocable  power  of  attorney  to 
make  entry  and  to  convey  the  land  entered 
for  the  sole  benefit  of  the  person  owning  the 
right,  the  beneficial  ownership  passed  to  the 
assignee  by  the  doctrine  of  relation  or  of  en- 
forced estoppel.  Rogers  v.  Clark  Iron  Co., 
(1908)   104  Minn.  198,  116  N.  W.  739. 

Void  certificate.  —  Where  complainant  ap- 
plied to  enter  public  land  with  a  void  soldier's 
additional  certificate,  and  his  invalid  ap^jpli- 
cation  was  rejected,  such  application  was  not 
an  entry  of  the  land,  but  a  mere  application 
to  enter,  and,  having  been  rejected,  complain- 
ant was  not  entitled  to  additional  time  with- 
in which  to  obtein  another  right  with  which 
to  enter  the  land  as  against  the  holder  of  a 
valid  application  for  the  land  received  and 
pending  at  the  time  complainant  made  his 
application  for  additional  time.  Robinson  v, 
Lundrigan,  (C.  C.  A.  1910)  178  Fed.  280. 


Vol.  Vly  p.  326,  sec.  1.     [Aet  of  June  le,  laao.] 

Award  by  secretary  not  subject  to  review. 
—  The  Secretary  of  the  Interior  is  authorized 
by  this  section  "  to  repay  to  such  innocent 
parties  the  fees  and  conunissions  and  excess 


paymente  paid  by  them,"  and  his  award  is  Boi 
subject  to  the  approval  or  review  of  the  ac* 
counting  officers.  Denny  v,  U.  S.,  (1910) 
45  Ct.  CI.  162. 
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Vol.  VI,  p.  326,  sec.  2. 

A  mortgagee,  who  has  foreclosed  his  mort- 
gage and  purchased  the  mortgaged  property 
at  sheriflfs  sale  under  a  decree  of  the  court, 
is  an  "  assign "  within  the  meaning  of  this 
section.  U.  S.  v.  Commonwealth  Title  Ins., 
etc.,  Co.,  (1904)  193  U.  S.  651,  24  S.  Ct.  546, 
48  U.  8.  (L.  ed.)  830,  affirming  (1902)  37 
Ct.  CI.  632. 

A  surrender  of  the  duplicate  receipt  re- 
quired by  this  section,  as  a  condition  of  the 
repayment  of  the  purchase  price,  where  an 
entnr  of  public  land  has  been  canceled  for 
conflict,  will  be  presumed  from  a  finding  that 
the  Secretary  of  the  Interior  ordered  repay- 
ment "on  the  relinquishment  by  the  claim- 
ants of  all  claim  to  the  land  so  canceled," 
and  a  further  finding  that  the  relinquishment 


was  made  *'  as  required  by  the  rules  and  regu- 
lations of  the  Land  Office.''  U.  S.  9.  Onn- 
monwealth  Title  Ins.,  etc.,  Co.,  (1904)  193 
U.  S.  651,  24  S.  Ct.  546,  4^  U.  S.  (L.  ed.) 
830,  affirming   (1902)   37  Ct.  CI.  632. 

When  money  will  not  be  refunded.—- Where 
the  money  paid  to  the  defendants'  officers  at 
the  time  of  making  an  entry  was  that  of  a 
coal  company,  to  whom  the  person  making 
the  entry  had  previously  quitclaimed  the 
land,  he  cannot  maintain  an  action  to  re- 
cover it  back  under  this  section  though  the 
entry  was  subsequently  set  aside  by  the  Sec- 
retary of  the  Interior,  and  the  money  is  still 
in  the  Treasury.  Stoiber  r.  U.  S.,  (1906)  41 
a.  CI.  269. 


Vol.  VI,  p.  327.     llnvalid   soldiers'   additional   homestead  entries  may   be 
commuted.] 


Thia  atatute  confines  the  right  to  purchase 
the  land  to  cases  where  homestead  entries 
have  been  made  or  initiated  on  a  certificate 
of  the  Commissioner  of  the  General  Land 
Office  of  the  right  to  make  such  entry,  and 


then  only  in  cases  where  there  is  no  adverse 
claimant,  and  the  department  therefore  has 
no  power  to  make  a  rule  cutting  off  the  right 
of  an  adverse  claimant.  Robinson  v,  Lundri- 
^n,  (C.  C.  A.  1910)  178  Fed.  230. 


Vol.  VI,  p.  330,  sec.  2315. 

An   exception  from   a  railroad  grant  of 

lands  which  should  be  found  to  be  "occu- 
pied by  homestead  settlers  ...  or  other- 
wise disposed  of"  includes  lands  so  occupied 
with  an  intention  to  obtain  title  thereto  un- 
der the  homestead  law,  although  no  applica- 
tion for  entry  thereof  had  been  made;  and 


also  lands  for  which  such  application  had 
been  made  and  accepted,  whether  occupied  by 
the  claimant  at  the  time  or  not,  such  lands 
being  within  the  term  "otherwise  disposed 
of."  U.  S.  f.  Oregon,  etc.,  R.  Co.,  (1904) 
133  Fed.  953. 


Vol.  VI,  p.  332,  sec.  2355. 

Deacription  of  land.  —  This  section  re- 
quires  the  applicant  to  describe  in  a  written 
application  the  tract  he  desires  to  enter  "by 
the  proper  number  of  the  section  .  .  .  and 
of  the  township  and  range."  Upon  this  ap- 
plication, according  to  the  established  prac- 
tice of  the  Land  I^partment,  the  register  is 


required  to  act  in  issuing  the  patent  certifi- 
cate, and  it  will  be  presumed  that  he  per- 
formed his  legal  duty  and  issued  the  certifi- 
cate in  exact  conformity  to  the  description 
of  the  land  given  in  the  application.  Le 
Marchal  I7.  Tegarden,  (CCA.  1909)  175 
Fed.  682. 


Vol.  VI,  p.  339,  sec.  2372. 

An  application  for  a  change  of  entry  of 
public  land  on  the  ground  of  a  mistake  in 
the  description  is  necessarily  governed  by 
this  section  which  is  the  only  stotute  appli- 
cable, in  whatever  form  the  question  may  be 
presented;  the  entry  can  only  be  transferred 
to  a  tract  which  is  "unsold,"  and  where  it 
will  not  affect  the  right  of  third  persons; 
and  a  decision  of  the  Secretary  of  the  In- 


terior transferring  such  an  entry  to  a  tract 
upon  which  a  homestead  entry  has  subse- 
quently been  made  in  good  faith  by  another 
who  has  made  valuable  improvements,  com- 
pleted his  residence,  made  final  proof,  and 
received  his  final  certificate  which  vested  in 
him  the  equitable  title,  is  wholly  unauthor- 
ized and  erroneous  in  law.  Le  Marchal  v, 
Tegarden,  (C.  C  A.  1909)  175  Fed.  682. 


Vol.  VI,  p.  344,  sec.  2387. 

The  word  "  diapoial,''  as  used  in  this  sec- 
tion, must  be  construed  to  mean  "distribu- 
tion "  when  applied  to  lots  actuallv  occupied 
and  possessed,  for  such  lots  are  already  dis- 
posea  of;  that  is,  they  became  the  property 


of  the  occupants.     Scully  v.  Squier,   (1907) 
13  Idaho  417,  90  Pac.  573. 

Nature  of  trust  and  title,  and  authority 
of  trustees.  —  On  the  establishment  of  a 
toNl'u    site   on    public    land,    a    legal    title   is 
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vested  in  the  trustee  in  his  official  and  pub- 
lic capacity,  and,  simultaneously  with  the  en- 
try, there  is  vested  in  the  beneficiaries  an 
absolute  right  in  the  trust.  McCloskey  v. 
Pacific  Coast  Co.,  (C.  C.  A.  1908)  160  Fed. 
794. 

The  trustee  takes  title  for  the  individual 
occupants  of  the  town,  and  also  for  the  occu- 
pants collectively  as  a  community,  and  there- 
fore has  no  power  as  against  the  individual 
occupants  to  dedicate  land  in  the  site  to 
public  use  for  street  purposes.  McCloskey  t/. 
Pacific  Coast  Co.,  (C.  C.  A.  1908)  160  Fed.  794. 

A  certificate  of  title  to  townsite  land,  exe- 
cuted by  the  county  judge  to  one  who  never 
occupied  the  land  certified  to  him  and  who 
never  had  any  right  to  occupy  it,  conveyed 
no  title.  Roberts  v.  Ward,  (1906)  3  Cal. 
App.  101,  84  Pac.  430. 

Portions  of  the  public  land  which  have 
been  settled  upon  and  occupied  as  a  towif 
site  may  be  entered  by  the  probate  judge  or 
mayor  in  trust  for  the  several  use  and  benefit 
of  the  occupants  thereof,  according  to  their 
respective  interests.  Boise  City  t\  Wilkinson, 
(1909)  16  Idaho  150,  102  Pac.  148. 

A  district  judge  who  acts  as  trustee  of  a 
town  site  under  this  section,  acts  by  virtue 
of  his  office  as  judge,  and  he  is  not  an  in- 
ferior officer  to  his  associate  judge  of  the  dis- 
trict. Jennett  v.  Stevens,  (Nev.  1910)  111 
Pac.  1026. 

Occupancy  and  rights  of  occupants.  —  The 
'*  occupants  "  for  whom  the  trustees  take  the 
legal  title  under  the  Act  are  those  who  were 
such  at  the  time  the  town  site  was  entered. 
Globe  V.  Slack,  (1908)  11  Ariz.  408,  96  Pac. 
126. 

A  person  who  uses  a  lot  in  Alaska,  and 
occupies  it  in  good  faith  with  building  or 
other  improvements,  which  show  his  inten- 
tion to  possess  and  claim  it  under  the  town- 
site  law,  although  he  may  not  reside  on  it, 
can  acquire  title  thereto.  Sawyer  v.  Van 
Hook,  (1900)  1  Alaska  108. 

Whoever  enters  on  a  vacant  town  lot,  and 
makes  the  first  act  of  settlement  or  occu- 
pancy in  good  faith,  with  the  intention  of 
following  it  up  and  claiming  the  benefit  of 
the  law,  is  the  first  settler  or  occupant,  and 


is  entitled  to  acquire  the  title.  Sawyer  v. 
Van  Hook,  (1900)    1  Alaska  108. 

Legislative  regulations.  —  The  execution  of 
the  trust  as  to  the  disposal  of  the  town  lots 
and  the  proceeds  of  the  sale  thereof,  is  au- 
thorized to  be  coi^ducted  under  such  regu- 
lations as  may  be  prescribed  by  the  legislative 
authority  of  the  state  or  territory  in  which 
the  same  is  situated.  Boise  City  v,  Willdn- 
fion,  (1909)   16  Idaho  160,  102  Pac.  148. 

A  local  statute  providing  the  method  of 
executing  the  trust,  and  requiring  the  pay- 
ment by  the  "  claimant "  to  tne  trustee  of  the 
purchase  price  of  five  dollars  per  lot  before 
ne  is  entitled  to  a  deed,  applies  to  actual 
occupants,  and  not  only  to  those  who  merely 
claim  the  right  to  possession ;  and  an  occu- 
pant, to  be  entitled  to  his  deed,  must  be  a 
claimant,  file  his  statement,  and  pay  to  the 
trustee  the  purchase  price.  Robertson  r. 
Martin,  (1904)  8  Ariz.  422,  76  Pac.  614. 

The  rights  of  the  occupants  of  town-site 
lots,  fixed  by  the  extent  of  their  occupancy, 
cannot  be  diminished  by  conveyances  from 
the  mayor  trustee  according  to  the  plat  made 
and  filed  imder  a  local  act,  enacted  pursuant 
to  this  section  to  provide  for  the  disposal  of 
the  lots  —  especially  where  the  state  Supreme 
Court  construcb  such  statute  as  not  giving 
the  power  to  make  a  survey  or  plat  which 
did  not  conform  to  the  lines  of  occupation. 
Scully  V,  Squier,  (1909)  216  U.  S.  144,  30 
S.  Ct.  61,  64  U.  S.  (L.  ed.)  131,  affirming 
(1907)   13  Idaho  417,  90  Pac.  673. 

Streets.  —  The  streets  contemplated  by 
this  Act,  and  as  to  which  a  public  right  at- 
taches, are  those  which  in  fact  existed  at  the 
time  of  the  town-site  entry  either  by  actual 
use  or  dedication;  the  trustee  being  without 
authority  by  any  act  of  his  own  to  dedicate 
a  street.  McCloskey  v.  Pacific  Coast  Co., 
(C.  C.  A.  1908)  160  Fed.  794. 

It  is  competent  for  the  legislature,  under 
this  section,  to  authorize  the  trustee  of  sack 
town  sites  to  divide  unoccupied  land  within 
the  town  sites  into  lots  and  blocks  and  dia- 
pose  of  them  for  the  public  benefit,  and  to 
that  end  establish  streets  and  alleys  to  such 
unoccupied  land.  Globe  v.  Slack,  (1908)  11 
Ariz.  408,  96  Pac.  126. 


Vol.  VI,  p.  351,  sec.  2392. 

Mining  claim.  —  A  town-site  entry  can  give 
no  title  to  a  valid  mining  claim,  though  it 
was  not  known  at  the  time  that  the  claim 
contained  minerals  of  sufficient  value  to  jus- 
tify expenditure  for  extracting  them.  Calla- 
han V,  James,  (1903)  141  Cal.  291,  74  Pac. 
863. 

A  valid  and  subsisting  mining  claim  on 
land  covered  by  a  town-site  patent  at  the 
time  the  patent  was  issued  does  not  pass 
thereunder,  nor  is  the  title  or  right  of  pos- 


session affected  thereby.     Golden  t;.  Murphy. 
(1909)  31  Nev.  396,  103  Pac.  394. 

But  a  town-site  patent  issued  by  the  Land 
Office  officials  cannot  be  collaterally  attacked 
by  private  parties  locating  mining  claims 
subsequent  to  the  entry  of  the  town  site  and 
issuance  of  the  patent,  on  the  theory  that  the 
land  covered  by  the  patent  was  known  to  be 
mineral  at  the  time  of  its  entry,  and  hence 
did  not  pass  by  the  patent  under  this  sec- 
tion. Board  of  Education  v.  Mansfield, 
(1903)   17  S.  D.  72,  96  N.  W.  286. 


Vol.  VI,  p.  355,  sec.  1. 

A  mle  of  the  Secretary  of  the  rnterior,  posit  a  certain  sum  with  the  treasurer  of 
which  requires  a  contestant  before  town-site  the  board  before  a  cause  will  be  heard,  is  a 
trustees,  appointed  under  this  section,  to  de-      reasonable  rule,  which  a  court  of  equity  will 
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uphold;  but  a  failure  to  comply  with  such 
rule  will  not  render  void  a  judgment  of  a 
court  of  general  common  law  and  chancery 
jurisdiction,  where  the  court  had  jurisdiction 
of  the  subject-matter,  and  of  the  parties  to 
the  action.  Thurston  v,  Washington,  (1907) 
18  Okla.  362,  00  Pac.  16. 

Use  of  public  street  —  The  selection  of  a 
lot  in  a  projected  town  site  in  Oklahoma,  in 
accordance  with  a  plat  agreed  upon  by  a  por- 
tion of  the  occupants  at  or  near  the  date  of 
the  opening  to  settlement,  does  not  vest  such 
an  unconditional  title  in  the  selector  as  will 
prevail  against  the  right  of  Oklahoma  City 
to  the  use  and  occupation  of  the  lot  as  a  pub- 
lic street  under  a  subsequent  survey,  made 
or  approved  pursuant  to  tnis  Act  by  trustees 
appointed  to  make  town-site  entries  for  the 
several  use  and  benefit  of  the  occupants,  the 
selector  not  being  an  occupant  thereof  when 


the  trustees  made  entry  of  the  land,  nor 
when  the  conveyance  to  them  was  made  by 
the  government.  Oklahoma  City  v.  McMas- 
ter,  (1906)  196  U.  S.  529,  25  S.  Ct.  324,  49 
U.  S.  (L.  ed.)  587,  reversing  (1903)  .12 
Okla.  570,  73  Pac.  1012. 

Appeal  from  decision  of  trustees.— Neither 
the  Commissioner  of  the  General  Land  Office 
nor  the  Secretary  of  the  Interior  can  enter- 
tain an  appeal  from  a  decision  of  a  board  of 
town-site  trustees,  appointed  in  pursuance  of 
this  Act,  after  a  deed  to  a  town  lot  has  been 
made  and .  delivered,  notwithstanding  an  ap- 
peal was  pending  at  the  time  of  such  issuance 
and  delivery.  The  functions  and  jurisdiction 
of  that  department  necessarily  close  when 
the  title  has  passed  from  the  government. 
Brooks  V,  Gamer,  (1908)  20  Okla.  236,  94 
Pac.  694. 


Vol.  VI,  p.  361,  sec.  1. 

opening  and  occupation  of  land.  —  What- 
ever uncertainty  may  have  existed  as  to  the 
intention  of  Ci[>ngress  as  to  when  mineral 
claimants  might  lawfully  enter  upon  these 
lands  for  the  purpose  of  prospecting  for  min- 
erals and  locating  mineral  claims  prior  to 
the  enactment  of  this  statute,  there  can  be 
no   serious  contention  now  as  to   what  the 

Surpose  of  the  law-making  power  was  as 
rawn  from  the  provision  of  both  Acts;  Con- 
gress left  the  manner  of  the  opening*  to  set- 
tlement and  entry  of  these  lands  to  be  deter- 
mined by  the  President,  and  made  it  his  duty 
to  incorporate  the  rules  and  regulations 
adopted  by  him  into  the  proclamation  to  be 
issued  announcing  the  opening;  and  every 
person,  whether  seeking  to  discover  minerals 
or  to  acquire  settlement  as  a  homestead 
claimant,  was  prohibited  from  settling  upon, 
occupying,  or  entering  any  of  said  lands 
until  sixty  days  after  the  time  for  opening 
the  same   to  settlement  and  entry  had  ex- 


pired. Bay  V,  Oklahoma  Southern  Gas,  etc., 
Co.,  (1903)   13  Okla.  425,  73  Pac.  938. 

The  proclamation  of  the  President  was  is- 
sued July  4,  1901^  and  fixed  the  opening  day 
on  Aug.  6,  1901,  and  contains  the  express 
warning  that  "no  person  shall  be  permitted 
to  settle  upon,  occupy,  or  enter  any  of  said 
lands  except  in  the  manner  prescribed  in 
this  proclamation  until  after  the  expiration 
of  sixty  days  from  the  time  when  the  same 
are  opened  to  settlement  and  entry."  Bay 
V.  Oklahoma  Southern  Gas,  etc.,  Co.,  (1903) 
13  Okla.  425,  73  Pac.  936. 

The  board  of  county  commissioners  of 
Comanche  county,  Okla.,  has  no  power  or 
authority  to  allow  any  claim  against  the 
county  revenues  and  issue  a  warrant  prior 
to  Dec.  15,  1903,  unless  the  contracting  or 
incurring  of  such  indebtedness  was  first  au- 
thorized by  the  Secretary  of  the  Interior.  In- 
dian Territory  Bank  v.  Eckles,  (1907)  19 
Okla.  159,  91  Pac.  695. 


Vol.  VI,  p.  363,  sec.  2395. 

Public  lands  are  to  be  surveyed  into  town- 
ships six  miles  square,  and  each  in  turn 
suMivided  into  thirty-six  sections  of  a  mile 
square,  except  where  a  line  of  an '  Indian 
reservation,  or  the  tracts  of  land  theretofore 
surveyed  or  patented,  or  the  course  of  navi- 
gable rivers,  may  render  this  impracticable, 
and  in  that  case  this  rule  must  be  departed 
from  no  further  than  such  particular  circum- 
stances require.  Johnson  v.  Johnson,  (1908) 
14  Idaho  561,  95  Pac.  499. 

Even  after  a  principal  meridian  and  a  base 
line  are  established  and  the  exterior  lines 
of  the  township  surveyed,  the  sections  or  sub- 
sections do  not  have  a  legal  existence,  until 
they  are  established  by  an  approved  survey 
under  authority  of  Congress.  Smith  v.  Los 
Angles,   (1910)    158  Cal.  702,  112  Pac.  307. 

iSist  comers.  —  There  is  no  provision  relat- 
ing to  the  rules  to  be  followed  where  corners 
Ikave  been  lost,  either  in  the  statute  or  in  the 
circular  of  instructions  approved  by  the  Sec- 


retary of  the  Interior,  Oct.  16,  1896  (23 
Land  Dec.  Dep.  Int.  361),  relating  to  lost 
or  obliterated  corners,  for  a  proportionate 
measurement  based  on  the  deficiency  in  acre- 
age of  adjoining  parcels  of  land;  and,  where 
there  is  no  question  as  to  the  establishment 
of  a  lost  corner,  the  exact  boundaries  as 
shown  on  the  government  plat  must  prevail, 
and  they  will  control  a  further  description 
by  quantity.  Somers  v,  McMordie,  (1909) 
155  Cal.  xvi  mem.,  99  Pac.  482. 

Meandered  waters.  —  Where  lands  front 
upon  navigable  streams,  and  a  line  meander- 
ing the  margin  of  such  stream  is  run  for  the 
purpose  of  ascertaining  the  quantity  of  land 
to  be  paid  for,  such  meander  line  is  not  re- 
garded as  a  boundary  line,  but  only  points 
out  the  sinuousities  of  the  bank  for  the  pur- 
pose of  arriving  at  the  area  of  land  to  be 
paid  for.  Johnson  r.  Johnson,  (1908)  14 
Idaho  561,  95  Pac.  499. 
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Vol.  VI,  p.  367,  sec.  2396. 

statute  prevails  orer  department  mla.*- 
The  Act  naturally  prevails  over  a  rule  of  the 
Land  Department  where  an  inconsistency 
arises.  O'Connor  v.  Detroit,  (1910)  160 
Mich.  193,  125  N.  W.  277. 

A  surveyor  who  establishes  the  line  be- 
tween the  southeast  and  southwest  quarters 
of  a  section  containing  no  quarter  section 
posts  set  by  the  United  States  surveyors  by 
surveying  only  the  south  half  of  the  section, 
and  ascertaining  the  north  quarter  section 
corner  between  the  two  quarter  sections  by 
running  a  line  from  the  southeast  comer  of 
the  section  to  the  northeast  corner  of  the 
quarter  section,  and  from  the  southwest  cor- 
ner of  the  section  to  the  northwest  comer 
of  the  quarter  section,  and  connecting  the 
two  quarter  section  corners  by  a  line  running 
east  and  west,  and  dividing  that  line  equally 
between  the  two  quarter  sections,  does  not 
adopt  the  method  prescribed  by  this  section, 
and  such  survey  does  not  establish  the  bound- 
ary. Phillips  V,  Hink,  (1908)  21  S.  D.  561, 
114  N.  W.  699. 

An  east  and  west  quarter  section  line  is 
not  necessarily  the  same  as  a  division  line 
between  the  north  half  and  the  south  half 
of  a  donation  land  claim.  Bemheim  t*.  Tal- 
bot (1900)  54  Ore.  30,  100  Pac.  1107. 

Goyemment  lots  bordering  on  a  nonnavi- 
gable  stream  are  bounded  by  the  thread  of 
the  stream,  and  not  by  the  meander  line  on 
the  bank.  Kirby  t*.  Potter,  (1903)  138  Cal. 
686,  72  Pac.  338. 

Excess  should  be  divided  among  the  own- 
ers on  the  basis  of  a  line,  extending  from  a 
point  on  the  south  line  of  the  quarter  section 
equidistant  from  its  corners  to  a  like  point 


Vol.  VI,  p.  380,  sec.  2414. 

A  location  of  land  under  a  military  land 
warrant  accompanied  by  a  record  of  entry 
in  the  proper  office  removes  the  land  from 
the  general  domain  of  the  government  open 
to  purchase  or  settlement,  and  the  legal  title 
is  held  by  the  government  in  the  nature  of  a 
trust  for  the  one  showing  himself  entitled 
to  the  benefit  of  the  location.  Herrick  r.  Sar- 
gent,  (1908)   140  la.  590,  117  N.  W.  751. 

After  the  issuance  of  a  military  bounty 
land  warrant  and  the  location  of  land  there- 
under, and  approval  of  the  location  by  the 


t 


on  the  north  line.  Hootman  r.  Hootman, 
(1907)  133  la.  632,  HI  K.  W.  61. 

Swamp  lands.  — The  title  to  lands  em- 
braced within  patents  from  the  United  States 
in  pursuance  of  the  Swamp  Land  Act  of 
Sept.  28,  1850,  ch.  84  (9  Stat.  L.  520),  can- 
not be  affected  by  a  reaurvey  of  the  land 
covered  by  water  at  the  time  of  the  original 
survey,  and  patents  granted,  pursuant  to 
such  resurvey,  for  tracts  below  the  original 
wster  line.  Kean  t*.  Calumet  Canal,  etc, 
Co.,  (1903)  190  U.  S.  452,  23  S.  Ct.  651.  47 
U.  S.  (L.  ed.)   1134. 

Sorvey  wiU  not  be  eiijoined.  —  The  oourta 
cannot  interfere  with  the  executive  adminis- 
tration of  the  Land  Department  by  enjoining, 
at  the  instance  of  persons  claiming  to  be  the 
owners  of  the  land,  a  survey,  under  the  di- 
rection of  such  department,  of  certain  lands 
lying  between  an  alleged  meander  line  and 
the  actual  waters  of  a  lake,  which  are  claimed 
by  the  department  to  be  unsurveyed  public 
lands  of  the  United  States.  Kirwan  v,  Mur- 
hy,  (1903)  189  U.  S.  35,  23  S.  Ct.  599,  47 
J.  S.    (L.  ed.)   698. 

The  prevention  of  irreparable  injury  and 
of  a  multiplicity  of  suits  cannot  be  invoked 
as  grounds  for  equitable  relief  against  a 
threatened  survey,  under  direction  of  the 
Land  Department,  of  lands  to  which  com- 
plainants assert  title,  but  which  the  depart- 
ment claims  to  be  unsurveyed  public  lands 
of  the  United  States,  where  such  survey  can 
be  made  without  material  injury  to  the  soil 
or  timber,  and  the  persons  directly  interested 
in  such  survey  are  not  made  parties,  are  not 
numerous,  and  assert  separate  and  independ- 
ent rights.  Kirwan  v.  Murphy,  (1903)  189 
U.  S.  35,  23  S.  Ct.  599,  47  U.  S.  (L.  ed.)  608. 


Land  Department,  the  locator  obtains  such 
an  equity  as  the  state  and  federal  courts  will 
protect,  and  one  which  gives  him  an  absolute 
right  to  the  patent  and  the  legal  title,  ren- 
dering a  patent  issued  to  another  in  violation 
of  his  equity  void.  Price  v.  Dennis,  (1909) 
159  Ala.  625,  49  So.  248. 

Assignment  of  warrant.—  Bounty  warrants 
issued  in  recognition  of  service  u>  the  gov- 
renment  are  assignable.  Wilcox  v.  Phillips, 
(1906)   199  Mo.  288,  97  S.  W.  886. 


Vol.  VI,  p.  392,  sec.  1.     {Eedomaiion  and  purchase  of  desert  lands,  efe.] 


This  Act  applies  only  to  waters  of  the 
United  States.  —  Winters  r.  U.  S.,  (C.  C.  A. 
1006)    143   Fed.  740. 

Water  on  two  tracts  of  land. -—Where  an 
owner  of  land  consisting  of  two  tracts,  one  of 
which  was  his  brother's  pre-emption,  which 
had  been  transferred  to  him,  and  the  other  a 
claim  taken  by  him  under  the  Desert  Land 
Act,  made  an  appropriation  prior  to  any 
other  person  of  certain  water  of  a  stream, 
the  head  of  which  was  on  his  brother's  pre- 
emption, it  was  held  that  the  appropriation 


entitled  the  appropriator  to  a  sufficient 
amount  of  water  to  irrigate  the  land  to  which 
the  appropriation  was  intended  to  be  applied 
at  the  time,  whether  it  was  on  the  desert 
land  claim  or  the  pre-emption.  Williams  r. 
Altnow.  (1908)  51  Ore.  275,  95  Pac.  201.  97 
Pac.  539. 

An  unreserved  decree  perpetually  enjoining 
a  water  company  from  maintaining  a  dam  or 
any  other  obstruction,  and  from  preventing 
the  waters  of  the  lake  from  reaching  an- 
other's premises  as  they  were  wont  to  do  in 
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▼ol.  TI,  p.  404,  IM.  9480. 


property,  is  not  inconsistent  with  this  Act. 
State  V.  Superior  Ct.,  (1907)  47  Wash.  310, 
91  Pac.  968. 

ReMnquishment  of  desert  land.  —  One  in 
possession  of  desert  land  open  to  filing  under 
the  Desert  Land  Act  may  surrender  the  pos- 
session to  another,  and  file  a  relinquishment 
of  his  right  to  file  thereon,  and  the  latter 
taking  possession  may  file  thereon,  and  obtain 
a  patent  on  complying  with  the  law.  Moore. 
17.  Groftholdt,  (1909)  10  Cal.  App.  714,  103 
Pac.  149. 


final  entry  upon  the  making  of  satisfactory 
proof  of  reclamation  by  that  means.  Snyder 
V.  Colorado  Qold  Dredging  Co.,  (C.  C.  A. 
1910)  181  Fed.  62. 


their  natural  condition,  is  conclusive  on  the 
rights  of  the  water  company,  and  in  a  sepa- 
rate suit  it  cannot  assert  any  rights  incon- 
sistent with  the  decree,  and  cannot  urge  that 
the  waters  of  the  lake  wer^e,  under  this  Act, 
public  and  open  to  appropriation  at  the  time 
it  diverted  the  water.  Spokane  Valley  Land, 
etc.,  Co.  r.  Jones,  (1909)  53  Wash.  37,  101 
Pac.  515. 

A  local  law  providing  that  a  portion  of 
the  water  of  nonnavigable  streams  and  bodies 
of  water  shall  be  reserved  to  that  part  of  the 
public  using  or  needing  the  water  on  abutting 

Vol.  VI,  p.  394,  sec.  2. 

This  section  conditions  the  right  to  make 
the  preliminary  entry  upon  the  making  of 
a  declaration  under  oath  of  an  intention  to 
reclaim  the  land  by  conducting  water  upon 
the  same,  and  conditions  the  right  to  make 

Vol.  VI,  p.  399,  sec.  2479. 

Grant  in  preeenti  —  This  Act  is  a  grant 
in  prwsenti  of  the  equitable  title  to  all  swamp 
and  overflowed  lands  within  the  boundary  of 
any  state;  to  perfect  the  legal  title  it  is  nec- 
essary that  the  Secretary  of  the  Interior  at 
the  request  of  the  governor  should  patent  the 
same  to  the  state,  and  on  that  patent  the  fee 
simple  to  such  land  is  vested  in  the;  state  as 
of  the  date  of  the  passage  of  the  Act.  Kittel 
r.  Florida  Internal  Imp.  Fund,  (1905)  139 
Fed.  941. 

The  title  of  the  state  does  not  depend  on 
the  actual  issuance  to  it  of  a  patent.  Foss 
r.  Johnstone,  (1910)  158  Cal'.  119,  110  Pac. 
294. 

As  soon  as  the  land  inures  to  the  state  as 
swamp  land  the  title  refers  back  to  the  dates 
of  the  original  grants.  Hartigan  v.  Weaver, 
(1910)   126  La.  492,  52  So.  674. 

A  title  by  patent  from  the  United  States 
is  a  title  by  record  without  a  delivery  to  the 
patentee,  and  a  patent  from  the  United 
States  to  a  state  of  swamp  lands  is  competent 
evidence  as  against  the  objection  that  it  does 
not  show  that  it  was  ever  received  by  the 
state  or  any  officer  authorized  to  receive  it. 
Warner  Valley  Stock  Co.  v.  Morrow,  (1906) 
48  Ore.  258,  86  Pac.  369. 

Ratification  by  state.  — A  grant  by  the 
United  States  of  land  that  has  passed  to  the 
State  under  this  Act  may  be  ratified  and  af- 
firmed by  the  state.  Railroad  Lands  Co.  v. 
Shreveport,  (1906)  117  La.  140,  41  So.  443. 

The  acceptance  by  the  state  of  lands  cer- 
tified to  it  by  the  Secretary  of  the  Interior  as 
swamp  and  overflowed  is  conclusive  on  the 
state  as  to  the  title  to  and  character  of  the 
lands  so  certified  and  subsequently  sold  by 
the  state  as  such.  Chauvin  v,  Louisiana 
Oyster  Commission,  (1907)  121  La.  10,  46  So. 
38. 

Vol.  VL  p.  404,  sec.  2480. 

Identification  and  patent  perfect  title  in  ing  thereunder,  until  they  have  been  identified 
state.  —  The  swamp  land  grant  to  the  states  as  swamp  lands  by  the  Secretary  of  the  In- 
does  not  attach  to  any  particular  lands  pass-       terior  or  other  competent  authority  of  the 
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Whether  land  is  swamp  land  is  a  question 
of  fact,  solely  for  the  determination  of  the 
Land  Department  of  the  United  States,  and 
its  judgnient  thereon  is  final,  in  the  absence  of 
fraud  or  mistake.  Morrow  v.  Warner  Valley 
Stock  Co.,  (1909)  56  Ore.  312,  101  Pac  171. 

Where  land  has  been  identified  by  the  fed- 
eral authorities  intrusted  with  that  duty,  as 
land  which  did  not  pass  to  the  state  under 
this  Act,  parol  evidence  is  not  admissible  to 
prove  that  the  land  was  in  fact  swamp  land 
in  1850,  so  that,  by  virtue  of  the  grant,  it 
became  the  property  of  the  state.  Fobs  r. 
Johnstone,  (1910)  158  Cal.  119,  110  Pac.  294. 

Swamp  lands,  as  distingnished  from  over- 
flowed landSy  are  such  as  require  drainage  to 
dispose  of  needless  water  or  moisture  on  or 
in  the  lands,  in  order  to  make  them  fit  for 
successful  and  useful  cultivation.  State  r. 
Gerbing,  (1908)  56  Fla.  603,  47  So.  353. 

Overnowed  lands  are  those  that  are  cov- 
ered by  nonnavigable  waters,  or  are  subject 
to  such  periodical  or  frequent  overflows  of 
water,  salt  or  fresh  (not  including  lands  be- 
tween ordinary  high  and  low  water  marks  of 
navigable  waters)  as  to  require  drainage  or 
levees  or  embankments  to  keep  out  the  waterv 
and  thereby  render  the  lands  suitable  for  suc- 
cessful cultivation.  State  r.  G^erbing,  (1908) 
56  Fla.  603,  47  So.  353. 

Lands  belonging  to  the  United  States,  that 
were  not  covered  by  navigable  waters  at  ordi- 
nary high-water  mark,  and  that  required 
drainage  or  leveeing  to  render  them  suitable 
for  the  ordinary  purposes  of  husbandry  at 
the  time  this  Act  was  passed  are  included  in 
the  Act.  State  v.  Gerbing,  (1908)  56  Flo. 
603,  47  So.  353. 


▼ol.  VI,  p.  404,  lae.  8480. 
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Vol.  TI,  p.  41t,  toe.  t4tO. 


United  States.  U.  S.  i;.  Chicago,  etc.,  R.  Co., 
(1906)  148  Fed.  884;  U.  S.  V,  Chicago,  etc., 
R.  Co.,  (C.  C.  A.  1908)   160  Fed.  818. 

The  state  does  not  take  the  equitable  title 
to  or  any  interest  in  any  particular  tract  of 
land  under  this  Act  until  the  same  has  been 
identified  by  the  list  made  or  approved  by  the 
Secretary  of  the  Interior,  and  can  make  no 
conveyance  of  any  such  title  or  right  as 
/igainst  the  general  government.  Kerns  v, 
Lee,   (1906)    142  Fed.  985. 

As  title  to  the  state  does  not  vest  in  the 
state  any  particular  tract  of  lands  until  iden- 
tification by  the  Secretary  of  Interior  as 
swamp  land,  under  the  absolute  power  of 
Congress  to  legislate  for  disposal  of  public 
domain,  it  could  have  withdrawn  any  particu- 
lar tract  from  the  operation  of  Swamp  Land 
Acts,  ai^d  could  have  provided  for  its  disposi- 
tion under  any  general  law.  Morrow  v.  War- 
ner Valley  Stock  Co.,    (1909)    56  Ore.   312, 

101  Pac.  171. 

Surrey  necessary.  —  Swamp  lands  cannot 
be  selected  by  the  state  and  approved  by  the 
Secretary  of  the  Interior  under  this  Act  until 
a  survey  thereof  has  been  made.  State  v, 
Warner  Valley  Stock  Co.,  (1910)  56  Ore. 
283,  106  Pac.  780,  108  Pac.  861.  See  also  Hall 
V,  Bossier  Levee  Dist.,  (1904)  111  La.  913, 
35  So.  976. 


A  purchaser  from  the  state  of  svamp 
lands  granted  to  it  by  this  Act,  who  reoeives 
from  the  state  a  certificate  of  purchase  prior 
to  the  state  obtaining  a  patent  from  the  fed- 
eral government,  obtains  the  eauitable  title. 
Hibben  t?.  Malone,  (1908)  85  Ark.  584,  109  8. 
W.  1008. 

The  title  of  a  patentee  to  swamp  land  un- 
der a  patent  issued  by  the  state  relates  back, 
on  the  issuance  of  a  patent  by  the  United 
States,  to  the  date  of  the  grant  to  the  state. 
Warner  Valley  Stock  Co.  v.  Morrow,  (1906) 
48  Ore.  258,  86  Pac.  369. 

One  who  purchased  swamp  land  from  the 
United  States  after  the  swamp  land  grant, 
but  before  the  confirmatory  Act  of  186/,  ob- 
tained a  good  title.  Cotton  Belt  Lumber  Co. 
f?.  Kelly,  (1905)  74  Ark.  400,  86  S.  W.  436, 
rehearing  denied  74  Ark.  405,  86  R.  W.  827. 

The  office  of  a  patent  of  swamp  and  over- 
flowed lands  granted  to  the  state  by  this  Act, 
is  to  make  the  description  of  the  lands  definite 
and  conclusive  as  between  the  United  States 
and  the  state,  for  identification  is  necessary 
to  determine  whether  any  particular  tract 
comes  within  the  general  description  of  swamp 
and  overflowed  land  so  as  to  pass  by  the 
grant.  Fobs  v,  Johnstone,  (1910)  158  Gal. 
119,  110  Pac.  294. 


Vol.  VI,  p.  407,  sec.  2481. 

Where  a  subdivision  of  land  was  granted 
to  the  state  as  swamp  lands,  the  grant  car- 
ried all  the  land  in  the  subdivision,  whether 
dry  or  overfiowed,  since  those  Acts  provide 


that  all  subdivisions  shall  be  granted,  thr" 
greater  part  of  which  is  swamp  land  subject 
to  overflow.  Hall  v.  Bossier  Levee  Dist., 
(1904)   HI  La.  913,  35  So.  976. 


Vol.  VI,  p.  409,  sec.  2483. 

Patents  for  swamp  lands  issued  by  the 
state  are  conclusive  evidence  of  tlie  legal  title, 
unless  something  to  the  contrary  is  shown. 


Belcher  v.  Harr,  (1910)  04  Ark.  221,  126  S. 
W.  714. 


Vol.  VI.  p.  411,  sec.  2488. 

A  grant  to  the  state  of  swamp  lands  unfit 
for  cultivation,  and  requiring  the  Secretary 
of  the  Interior  to  make  a  list  of  the  lands  de- 
scribed and  cause  a  patent  to  be  issued  to  the 
state,  is  conditional  and  is  limited  to  the 
lands  listed  by  the  Secretary  of  the  Interior 
as  lands  described,  and  this  Act  does  not 
alter  the  binding  effect  of  the  decision  as  to 
the  lands  described;  and,  where  a  decision  is 
sought  to  be  revised  on  the  ground  of  fraud 
or  mistake,  the  revision  must  be  by  direct  pro- 
ceeding for  that  purpose.  Foss  v.  Johnstone, 
(1910)   158  Cal.  119,  110  Pac.  294. 

This  Act  supersedes  all  previous  rules  and 
methods   of    identifying   swamp   lands,   and 


land  represented  on  an  official  township  plat, 
approved  by  the  United  States  Surveyor-gen- 
eral, and  acquiesced  in  by  the  state  author- 
ities, as  land  covered  by  the  waters  of  a  per- 
manent pond,  so  as  to  belong  to  the  United 
States,  is  a  determination  that  the  land  is 
not  swamp  land;  and  an  applicant  to  pur- 
chase the  land  from  the  state  acquires  no  title 
as  against  a  prior  patentee  from  the  federal 
government  of  the  land  bordering  on  the  pond, 
since  the  survey  made  in  pursuance  of  the 
applicant's  application  is  not  a  segregation 
map  within  the  prescribed  method  of  identify- 
ing swamp  lands.  Foss  v.  Johnstone,  (1910) 
158  Cal.  119,  110  Pac  294. 


Vol.  VI,  p.  412,  sec.  2490. 

The  legal  title  of  the  state  will  not  relate  the  effect  would  be  to  invalidate  the  title  of 

back  to  the  date  of  the  act,  thereby  giving  persons  who  had  taken  the  lands  under  the 

stability  to  deeds  of  the  state  made  prior  to  homestead   and    pre-emption    laws   after   the 

the  receipt  of  the  patent  by  the  state,  where  passage  of  the  Swamp  Land  Act,  but  before 
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▼ol.  ▼!»  p.  489. 


the  isBuanoe  of  the  patent.  Morrow  v.  War- 
ner Valley  Stock  Co.,  (1909)  56  Ore.  312,  101 
Pac.  171. 

Prior  to  the  selection  and  approval  by  the 
Secretary  of  the  Interior  of  swamp  and  over- 
flowed lands,  the  United  States  can  dispose  of 
such  lands  under  the  general  laws,  and  the 
state  cannot,  by  any  contract  with  third  par- 
ties prior  to  such  action  by  the  Secretary  of 
the  Interior,  interfere  with  the  acts  of  intend- 
ing settlers  under  the  land  laws.  Morrow  v. 
Warner  Valley  Stock  Co.,  (1909)  56  Ore. 
312,  101  Pac.  171. 

Swamp  lands  transferred  to  the  state  under 
this  section  may  be  taken  und/er  the  home- 
stead law  after  the  passage  of  the  Act  grant- 
ing the  swamp  lands  to  the  state,  and  before 
the  land  taken  under  such  homestead  law  has 
been  identified  by  the  Secretary  of  the  In- 
terior as  swamp  land,  and  as  belonging  to  the 
state  under  the  grant.  Morrow  v.  Warner 
Valley  Stock  Co.,  (1909)  56  Ore.  312,  101 
Pac.  171. 

The  state  has  no  duty  to  perform  in  such 


selection,  and  a  selection  of  swamp  lands 
made  b^  its  officers  under  an  Act  of  its  Legis- 
lature is  not  binding  upon  the  United  States, 
unless  approved  and  confirmed  by  the  Secre- 
tary of  the  Interior,  and  gave  the  state  no 
equitable  title  to  or  vested  right  in  any  of  the 
lands  so  selected,  which  it  could  convey  to 
another,  where  the  selection  has  not  been  rati- 
fied and  confirmed  by  the  Secretary.  Kerns 
V,  Lee,  (1906)   142  Fed.  98.5. 

This  Act  does  not  operate  against  the  will 
of  the  state;  and  where  the  state  fails  to 
select,  and  the  Secretary  of  the  Interior  fails 
to  approve,  certain  lands  as  falling  within 
the  terms  of  those  statutes,  and  such  lands 
have  been  certified  to  and  accepted  by  the 
state  under  the  Act  of  Congress  of  1856  (11 
Stat.  L.  18),  granting  lands  in  aid  of  rail- 
roads, the  title  thus  acquired  by  the  railroads 
cannot  be  defeated  by  an  individual  claiming 
to  have  purchased  the  lands  as  swamp  lands, 
and  whose  title  has  been  annulled  at  the  suit 
of  the  state.  Vicksburg,  etc.,  R.  Co.  i?.  Tibbs, 
(1904)  112  La.  151,  36  So.  228. 


Vol.  VI,  p.  414,  sec.  18. 

A  homestead  entry  on  land  in  Oklahoma 
Territory,  which  is  valid  upon  its  face,  al- 
though made  by  one  in  fact  personally  dis- 
qualified to  make  a  valid  entry,  prevents  the 
initiation  of  homestead  rights  by  another 
while  i^  remains  uncanceled  of  record  by  some 
direct  action  of  the  Land  Office  or  by  re- 
linquishment.   McMichael  v.  Murphy,  (1905) 

Vol.  VI,  p.  416,  sec.  20. 

One  holding  land  by  virtue  of  a  reoeiver'a 
final  certificate  prior  to  issue  of  patent  is 
not  seised  in  fee  simple  of  the  land  described 
in   such   cirtificate,  and   is  not  on   account 


197  U.  S.  304,  25  S.  Ct  460,  49  U.  S.  (L.  ed.) 
766,  alfiTming  (1902)  12  Okla.  155,  70  Pac. 
189. 

The  territory  of  Oklahoma  receiTOd  no 
title  to  sectiona  i6  and  96  in  each  township 
in  said  territory.  Territory  r.  Choctaw,  etc., 
R.  Co.,  (1908)  20  Okla.  663,  95  Pac  420. 


thereof  prohibited  from  entering  public  lands 
in  the  territory,  under  this  section.  Qourley 
V.  Countryman,  (1907)  18  Okla.  220,  90  Pac. 
427. 


Vol.  VI,  p.  423,  sec.  2. 

Who  are  settlers.  —  This  Act  recognizes 
only  the  right  of  an  individual  settler  who 
was  in  actual  occupation  of  a  portion  of  a 
military  reservation  prior  to  the  location  of 
the  reservation,  or  prior  to  Jan.  1,  1884,  in 
good  faith,  for  the  purpose  of  securing  a 
home.  State  v.  Tanner,  (1906)  73  Neb.  104, 
102  N.  W.  235. 

The  rights  acquired  by  actual  occupation 
and    tettlement    of    land    subsequently    set 


apart  as  a  military  reservation,  reoognised 
by  this  Act,  are  the  "  lawful  rights  "  which 
it  is  declared  shall  not  be  prejudiced  in  Act 
Cong.  March  3,  1893,  ch.  200,  27  Stat.  L.  555, 
granting  lands  from  an  abandoned  military 
reservation  to  the  state  as  indemnity  school 
lands,  in  lieu  of  other  lands  theretofore  lost. 
State  V,  Tanner,  (1905)  73  Neb.  104,  102  N. 
W.  235. 


Vol.  VI,  p.  425,  sec.  1. 

This  Act  does  not  impair  the  rights  of 
the  state  to  select  indemnity  school  lands 
within  the  time  and  manner  contemplated  by 


Act  Cong.  March  3,  1893,  ch.  200,  27  Stat.  L. 
565.  State  v.  Tanner,  (1905)  73  Neb.  104, 
102  N.  W.  235. 


Vol.  VI,  p.  429.     [Patents  for  lands  gramted  for  construction  of  wagon  roads 
in  Oregon.] 

The  selection  by  a  road  company  to  which  the  government  until  the  selection  was  ap- 
the  state  granted  its  right  and  the  filing  of  proved  by  the  Secretary  of  the  Interior.  Boe 
the  selection  list  did  not  pass  the  title  from      r.  Arnold,  (1909)  54  Ore.  52,  102  Pae.  290. 
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Vol.  VI,  p.  433.     [Rights  of  licensed 'settlers  an  railroad  lands,  etc.] 


The  right  given  a  settler  is  not  defeated 

by  the  fact  that  after  th€  withdrawal  has 
been  set  aside  the  land  is  included  within  the 
boundaries  of  a  forest  reservation,  created  by 


proclamation  of  the  president,  before  it  hmi 
been  surveyed  so  as  to  give  the  settler  an 
opportunity  to  purchase.  Hohnei  v.  U.  8., 
(C.  C.  A.  1902)  118  Fed.  995. 


Vol.  VI,  p.  433,  sec.  1. 

•  The  sole  scope  and  purpose  of  this  Act 
is  to  restore  to  the  Land  Department  of  the 
government  its  exclusive  jurisdiction  to 
primarily  determine  all  questions  affecting 
rights  to  the  public  lanaa,  which  through 
fraud  or  mistake  it  has  lost  by  an  erroneous 
certification  or  patenting  with  respect  to  the 
lands  in  question,  and  such  act  confers  no 
jurisdiction  on  the  courts  to  determine,  in  a 
suit  brought  thereunder,  the  right  of  the 
railroad  company  grantee  to   the  lands  in- 

Vol.  VI,  p.  435,  sec.  2. 

This  section  authorises  the  Secretary  of 
the  Interior  to  adjust  railroad  land  grants 
heretofore  unadjusted;  and  it  provides  that, 
if  it  shall  appear  that  any  lands  have  been 
erroneously  patented  to  any  railroad  com- 
pany, the  secretary  is  authorized  to  make 
demand  for  relinquishment  or  reconveyance 
of  the  same;  and  it  also  provides  that,  if  the 
grantee  company  shall  refuse  to  reconvey 
within  ninety  days,  then  it  shall  be  the  duty 
of  the  Attorney-GJeneral  to  commence  and 
prosecute  in  the  proper  courts  the  necessary 
proceedings  to  cancel  sjch  patents  and  re- 
store the  title  to  the  United  States.  U.  S. 
V.  Oregon,  etc.,  R.  Co.,  (1903)  122  Fed.  541. 
See  also  Lyle  v.  Patterson,  (C.  C.  A.  1910) 
176  Fed.  909. 

A  court  of  equity  has  jurisdiction  of  a 
suit  'by  the  United  States  against  a  railroad 
company,  its  mortgagees,  and  others  to  ascer- 
tain and  determine  what  portion  of  lands  er- 
roneously patented  to  the  company  under  a 
grant  have  been  sold  to  bona  fiae  purchasers, 
the  rights  of  other  purchasers  holding  under 
executory  contracts  to  obtain  a  confirmation 
.of  the  title  of  such  bona  fide  purchasers,  and 
for  the  cancellation  of  the  patents  to  the 
lands  which  have  not  been  so  disposed  of,  and 
an  accounting  from  the  company  for  moneys 
received  for  lands  sold,  in  accordance  with 
the  provisions  of  this  Act,  such  court  being 
the  only  one  which  can  furnish  a  plain,  com- 
plete, and  adequate  remedy  ^which  will  reach 
the  ends  of  justice  with  reference  to  all  the 
parties  and  issues.  Southern  Pac.  R.  Co.  v. 
U.  S.,  (1904)  133  Fed.  651,  66  C.  C.  A.  581, 
affirming  (1902)  117  Fed.  544;  U.  S.  v. 
Southern  Pac.  R.  Co.,   (1907)   157  Fed.  96. 

Even  irrespective  of  this  Act  the  federal 
government  has  the  right  to  sue  a  railroad 
company  to  recover  the  value  of  lands  erro- 
neously patented  to  such  company,  and  sold 
by  it  to  persons  who  dealt  with  it  in  good 
faith.  Southern  Pac.  R.  Co.  r.  U.  S.,  (1906) 
200  U.  S.  341,  26  S.  Ct.  296,  60  U.  S.  (L. 
ed.)  507,  afflrmvng  (1904)  133  Fed.  661,  66 
C.  C.  A.  681. 


volved  or  of  an  adverse  claimant  thereto. 
Sage  p.  U.  S.,  (C.  C.  A.  1905)   140  Fed.  66. 

validity.  —  This  Act  and  the  Act  of  Harch 
2,  1896,  ch.  39,  29  Stat.  L.  42  [6  Fed.  Stat. 
Annot.  449],  are  independent  acts  passed  by 
Congress  in  the  exercise  of  its  constitutional 
power  to  protect  the  property  of  the  United 
States,  and  their  validity  is  not  dependent 
on  any  reservation  of  the  power  of  repeal  in 
the  original  granting  acts.  U.  S.  v.  Southern 
Pac.  R.  Co.,  (1907)   167  Fed.  96. 


But  such  suit  is  authorized  only  after  a 
determination  by  the  Land  Department  that 
the  land  has  been  sold  by  the  companv  to  a 
bona  fide  purchaser,  whose  purchase  is  pro- 
tected by  the  acts,  on  a  claim  made  by  or  on 
behalf  of  such  purchaser;  and  where  no  such 
claim  has  been  made,  but  it  appears  that 
there  is  a  basis  for  one,  equity  has  juris- 
diction of  a  suit  by  the  United  States  against 
the  company  to  recover  the  land  or  the  price, 
as  the  facts  may  appear.  Oregon,  etc.,  R. 
Co.  i\  U.  S.,  (C.  C.  A.  1906)  144  Fed.  832, 
affirming  (1904)    133  Fed.  958. 

The  decree,  in  a  suit  by  the  United  States 
against  a  railroad  company  to  determine  its 
right  to  certain  lands  under  a  grant,  in  which 
the  only  question  determined  was  that  the 
lands  did  not  pass  to  defendant  under  the 
grant,  but  were  erroneously  patented  to  it, 
is  not  a  bar  to  a  second  suit  brought  under 
this  section  to  recover  from  the  company  the 
price  of  the  lands  on  an  allegation  that  they 
bad  been  sold  by  defendant  to  bona  fide  pur- 
chasers whose  title  had  been  confirmed  under 
the  provisions  of  this  Act.  Southern  Pac.  R. 
Co.  t;.  U.  S.,  (C.  C.  A.  1911)  186  Fed.  737. 

Where  lands  hare  been  erroneously  certi- 
fied or  patented  by  the  United  States,  to  or 
for  the  use  of  a  railroad  company,  by,  through, 
or  under  grant  from  the  United  States,  to 
aid  in  the  construction  of  a  railroad,  then  it 
became  the  duty  of  the  Secretary  of  the  In- 
terior to  demand  the  relinquishment  or  recon- 
veyance of  such  lands  to  the  United  States, 
whether  within  granted  or  indemnity  limits; 
and  if  such  demand  was  not  complied  with 
by  a  named  time,  then  the  Attorney-General 
was  to  institute  the  necessary  proceedings  to 
cancel  all  patents,  certificates,  or  other  evi- 
dence of  title  issued  for  such  lands,  and  to 
restore  the  title  to  the  United  States.  Pro- 
vision was  made  for  the  protection,  by  pat- 
ents, of  purchasers  in  good  faith  from  the 
grantee  company,  and  Uie  Secretary  of  the 
Interior  was  required  tq  demand,  on  behalf  of 
the  United  States,  "payment  from  the  eom- 
pauy  which  has  so  disposed  of  such  lands  of 
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an  amount  equal  to  the  government  price  for 
similar  lands;  "  and  if  payment  was  refused, 
within  a  time  named,  "the  Attorney-General 
was  to  institute  suits  against  the  company 
for  such  amount."  U.  S.  %>,  Chicago,  etc., 
R.  Co.,  (1910)  218  U.  S.  233,  31  S.  Ct.  7,  54 
U.  S.  (L.  ed.)  1016. 

Where  it  is  shown  that  a  tract  of  land  was 
certified  and  patented  under  a  railroad  grant 
while  an  application  for  a  homestead  entry 
thereon  was  pending  on  appeal  in  the  Land 
Department  which,  through  mistake,  had  not 
been  entered  upon  the  records,  thus  depriving 
the  department  of  the  power  to  determine  the 
homestead  claimant's  rights  on  the  merits,  a 
case  of  erroneous  patenting  is  made  out,  which 
entitle's  the  government  to  a  cancellation  of 
the  patent  in  a  suit  brought  therefor  under 
this  Act.  Sage  v,  U.  S.,  (C.  C.  A.  1905)  140 
Fed.  65. 

Certain  public  lands  having  been  condi- 
tionally reserved  for  Indians  at  the  date  of  a 
railroad  grant,  and  which  did  not  pass  there- 
under, were,  nevertheless,  in  accordance  with 
the  then  existing  construction  of  such  grants 
by  the  government  Land  Department,  certified 
as  a  part  of  the  grant;  the  lands  having  been 

Vol.  VI,  p.  436,  sec.  3. 

In  a  suit  in  equity  by  the  United  States  to 
cancel  a  patent  to  lands,  the  rule  as  to  what 
constitutes  a  'bima,  fide  purchaser  is  no  dif- 

Vol.  VI,  p.  436,  sec.  4. 

Bona  fide  parcliaaers.  —  A  homestead  en- 
try on  public  land,  in  the  open  and  undis- 
turbed possession  of  another,  constitutes  an 
unlawful  trespass  on  such  possession,  and 
gives  the  entryman  no  rights  or  interest  in 
the  land  as  against  a  bona  fide  purchaser 
from  such  prior  possessor  to  whom  a  patent 
had  been  duly  issued.  Dockendorf  v.  Bassett, 
(1908)  160  Fed.  543;  Lyle  v.  Patterson, 
(1908)   160  Fed.  545. 

A  purchaser  of  land  certified  by  the  Secre- 
tary of  the  Interior  to  the  state  of  Minnesota 
in  aid  of  railway  construction,  and  conveyed 
by  that  state  to  a  railway  company,  occupies* 
the  position  of  a  purchaser  in  good  faith, 
protected  as  such  by  this  section,  although 
the  certification  was  erroneous,  and  might 
have  been  avoided  and  the  land  recovered 
back  by  the  government  while  in  the  hands 
of  the  railway  company,  where  such  pur- 
chaser had  no  notice,  actual  or  constructive, 
of  the  claim  of  the  government.  U.  S.  v.  Chi- 
cago, etc.,  R.  Co.,  (1904)  195  U.  S.  524,  25 
S.  Ct.  113,  49  U.  S.  (L.  ed.)  306. 

But  the  protection  afforded  by  this  section 
to  bona  fide  purchasers  from  any  grantee 
railway  company  to  whom  lands  have  been 
erroneously  certified  or  patented  does  not  ex- 
tend to  one  who  purchased,  after  the  date  of 
this  Act,  certain  unearned  lands  included  in 
the  grant  made  by  the  Act  of  May  12,  1864 
(13  Stat.  L.  72,  ch.  84,  sees.  1,  2,  3),  to  the 
state  of  Iowa,  in  aid  of  railway  construction, 
the  title  to  which  the  state,  before  the  pas- 
sage of  the  Adjustment  Act,  had  first  resumed 


withdrawn  from  the  reservation  at  the  time 
the  railroad's  line  was  definitely  located. 
Both  parties  assimied  that  the  lands  were 
properly  covered  by  the  grant  for  several 
years,  during  which  time  the  railroad  com- 
pany paid  taxes  thereon  in  excess  of  the  gov- 
ernment price,  and  sold  the  lands  to  innocent 
purchasers  for  value.  After  filing  the  rail- 
road's map  of  definite  location,  the  United 
States  disposed  of  more  than  23,000  acres  of 
lands  which  were  available  to  the  railroad 
company  under  its  grant  in  lieu  of  the  land  in 
question,  and  the  railroad  failed  to  obtain  its 
full  quota  of  land  because  of  a  deficiency  ex- 
isting on  a  part  of  its  line  to  the  extent 
of  five  times  the  amount  of  the  value  of  the 
land  alleged  to  have  been  wrongfully  certi- 
fied. The  United  States  had  made  no  other 
disposition  of  the  lands,  and  the  rights  of  no 
others  had  intervened.  It  was  held  that  the 
United  States  was  not  entitled  in  equity 
either  to  a  cancellation  of  the  patents  for 
such  land,  nor  to  recover  from  the  railroad 
company  the  minimum  government  price  of 
$1.25  per  acre  therefor.  U.  S.  v.  Grand  Rap- 
ids, etc.,  R.  Co.,  (1907)  154  Fed.  132. 


ferent  from  what  it  would  be  if  the  complain- 
ant were  an  individual.  U.  S.  v,  Chicago,  etc., 
R.  Co.,  (1909)   172  Fed.  271. 


.  by  legislative  enactment,  upon  the  railway 
company's  default,  and  then  relinquished  to 
the  United  States.  Knepper  v.  Sands,  (1904) 
104  U.  S.  476,  24  S.  Ct.  744,  48  U.  S.  (L.  ed.) 
1083. 

A  homestead  claimant  whose  rights  at- 
tached before  any  interest  in  the  land  was 
acquired  by  a  railway  company  under  a  con- 
gressional grant  is  not  concluded  by  an  ad- 
judication against  the  government  in  a  suit 
brought  by  it  to  cancel  certain  patents  issued 
to  the  railway  company,  including  one  for 
the  land  in  question,  to  which  suit  he  was  not 
made  a  party,  although  he  may  have  been 
an  active  member  of  a  Settler's  Protective 
Association,  which  may  have  made  such  repre- 
sentations to,  and  brought  such  facts  to  the 
attention  of,  the  government  as  to  induce  the 
government  to  bring  the  suit.  Brandon  v. 
Ard,  ( 1908)  211  U.  S.  11,  29  S.  Ct.  1,  53  U.  S. 
(L.  ed.)  68. 

The  legislature  of  Iowa,  having  by  Act 
March  16,  1882  (Laws  1882,  p.  102,  ch.  107), 
resumed  title  to  all  unearned  lands  of  the 
grant  to  the  Sioux  City  k  St.  Paul  Railroad 
Company,  made  by  Act  Cong.  May  12,  1864, 
ch.  84,  13  Stat.  L.  72,  to  the  state,  and  by  the 
state  to  the  company  by  Act  April  3,  1866 
(Laws  Iowa  1866,  p.  143,  ch.  134),  on  account 
of  the  default  df  the  company,  a  purchaser  of 
such  lands  from  the  company  thereafter  could 
acquire  no  rights,  and  is  not  protected  as  a 
bona  fide  purchaser  by  this  section,  as  against 
one  who  entered  the  lands  under  the  land  laws 
of  the  United  States,  to  which  the  lands  were 
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ouboequently  relinquished  by  the  state,  nor  is 
he  entitled  to  purchase  such  lands  fr<Mn  the 
United  States  under  section  6;  the  bona  fide 
character  of  his  purchase  from  the  railroad 
company  beinff  as  essential  under  one  sec- 
tion as  the  other.  Ostrom  v.  Wood,  (1905) 
140  Fed.  294. 

Certain  land  in  controversy  was  within  the 
limits  of  a  railroad  grant,  and,  though  the 
railroad  company  earned  the  land,  it  accepted 
other  land  in  lieu  thereof,  and  then  failed  to 
complete  the  road  for  which  the  grant  was 
made,  by  reason  of  which  the  land  in  contro- 
versy reverted  to  the  United  States.  The 
railroad  knew  that  it  had  no  title  or  equitable 
claim  to  the  land  when  it  contracted  to  sell 
the  same  to  plaintiff's  assignor  in  September, 

Vol.  VI,  p.  438,  sec.  5. 

The  preferential  right  of  purchase  from 
the  gOTemment  given  by  this  section  to 
"  }Kma  fide  purchasers  "  from  a  railway  com- 
pany of  lands  excepted  from  the  operation 
of  its  congressional  land  grant,  inures  to  the 
benefit  of  a  person  seeking  to  bring  settlers 
on  such  lands,  who  was  given,  by  written 
agreement  with  the  railway  company,  the 
right  to  purchase  for  himself  and  others  lands 
within  the  indemnity  limits  of  its  grant  when 
title  thereto  should  be'  acquired  by  the  com- 
pany. Gertgens  r.  0'Ck>nnor,  (1903)  191  U. 
S.  237,  24  S.  Ct.  94,  48  U.  S.  (L.  ed.)  163, 
affirming  (1902)  85  Minn.  481,  89  N.  W. 
866. 

Where  land  in  a  section  granted  to  a  rail- 
road company,  and  subsequently  excepted 
from  the  grant  by  reason  of  a  prior  pre-emp- 
tion entry  which  the  pre-emptioner  abandoned 
prior  to  the  grant,  was  sold  by  the  railroad 
company  to  a  bona  fide  purchaser,  it  was  held 
that  such  purchaser  had  a  prior  right  to  pur- 
chase the  land  from  the  United  States  under 
such  section,  as  against  an  applicant  to  enter 
the  land  as  a  homestead  within  four  months 
after  the  cancellation  of  the  enlistment  of  the 
land  by  the  railroad  company.  Ramsay  v. 
Taooma  Land  Co.,  (1903)  31  Wash.  351,  71 
Pac.  1024. 

Delay  cannot  successfully  be  urged  to  pre- 
vent bona  fide  purchasers  from  a  railway 
company  of  land  excepted  from  its  grant 
from  exercising  the  right  to  purchase  the 
same  from  the  ffovernment,  wh^re  the  appli- 
cation to  purchase  was  made  within  ten 
months  after  the  land  had  been  stricken  from 
the  company's  list,  pursuant  to  a  decision  of 

Vol.  VI,  p.  442,  sec.  K 

Where  a  withdrawal  of  public  lands  along 
the  route  of  a  railroad,  in  aid  of  which  a 
grant  of  lands  has  been  made  by  Congress,  is 
made  by  the  chief  officers  of  the  Land  De- 
partment in  advance  of  the  definite  location 
of  the  route  of  such  road,  in  order  that  the 
lands  may  be  preserved  for  the  ultimate  satis- 
faction of  the  grant,  such  withdrawal,  if  not 
made  in  opposition  to  the  terms  of  the  grant 
or  other  congressional  enactment,  is  a  reser- 
vation made  by  competent  authority.     The 


1888,  and,  when  plaintiff  took  his  assignment, 
he  Imew  that  suit  was  then  pending  by  tlMd 
United  States  to  quiet  its  title,  and  in  Octo- 
ber, 1899,  he  made  an  agreement  with  the 
railroad  company,  reciting  the  pendency  of 
such  suit,  and  agreeing  that  if  the  govern- 
ment was  successful,  as  it  subsequent^  was, 
he  would  receive  from  the  railroad  company 
the  amount  paid  on  the  original  agreement, 
with  interest,  and  release  all  claims  for  fail- 
ure of  title.  After  defendant  had  taken  pos- 
session as  a  homestead  entryman  in  1890, 
plaintiff  took  no  steps  to  regain  possession 
until  he  sued  to  recover  the  land.  It  was  held 
that  the  plaintiff  was  not  a  purchaser  in  good 
faith  within  this  section.  Logan  v,  Davis, 
( 1910)  147  la.  441,  124  N.  W.  808. 


the  Land  Department,  and  prior  to  such  de- 
cision both  the  railway  company  and  the  Land 
Department  had  assumed  that  the  land  was 
already  the  property  of  its  railway  company's 
grantee  by  virtue  of  its  purchase  from  that 
company.  Ramsey  v.  Tacoma  Land  Co., 
(1905)  196  U.  S.  360,  25  S.  Ct.  286,  49  U.  S. 
(L.  ed.)  613,  reversing  (1903)  31  Wash.  351, 
71  Pac.  1024. 

But  the  protection  afforded  to  bona  fide 
settlers  by  this  Act  does  not  cover  a  subse- 
quent settlement  of  land  within  the  indemnity 
limits  of  such  grant,  made  with  knowledge 
that  it  had  been  withdrawn  from  entry,  and 
had  been  selected  to  supply  deficiencies  clainaed 
to  exist  within  the  place  limits.  Gertgens  v. 
O'Connor,  (1903)  191  U.  S.  237,  24  S.  Ct 
94,  48  U.  S.  (L.  ed.)  163,  affirming  (1§02)  85 
Minn.  481,  89  N.  W.  866. 

Lands  granted  by  Congress  to  a  state  and 
by  the  state  to  a  railroad  company  on  con- 
dition, and  which  were  afterwards  resumed 
by  the  state  for  the  failure  of  the  company  to 
comply  with  such  condition  and  reverted  to 
the  United  States,  are  not  lands  ''excepted 
from  the  operation  of  the  grant,"  within  the 
meaning  of  this  section;  and  a  purchaser 
from  the  company  acquires  no  right  under 
said  section  to  purchase  the  lands  from  the 
United  States.  Ostrom  t?.  Wood,  (1905)  140 
Fed.  294. 

A   state   corporation  is  a  citizen   of  the 
United   States,   within   the  meaning  of  this 
section.    Ramsey  v.  Tacoma  Land  Co.,  (1905) 
196  U.  S.  360,  25  S.  Ct.  286,  49  U.  S.  (L.  ed.) 
513. 


reservation,  during  its  continuance,  removes 
the  lands  embraced  therein  from  the  category 
of  public  land,  and  excludes  them  from  sub- 
sequent railroad  land  grants  containing  no 
clear  declaration  of  an  intention  to  include 
them,  even  though  it  subsequently  transpires 
that  the  withdrawal  was  ill-advised,  or  that 
the  lands  are  not  required  for  the  satisfac- 
tion of  the  prior  grant.  Northern  Lumber 
Co.  V.  O'Briln,  (C.  C.  A.  1905)  139  Fed. 
614. 
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Lands  granted  to  Northern  Pacific  Rail- 
road Company.  —  No  such  reservation  of 
lands  within  that  portion  of  the  grant  to  the 
Northern  Pacific  Railroad  Ck>mpany  under 
Act  July  2,  1864,  ch.  217  (13  Stat.  L.  366), 
which  was  forfeited  to  the  United  States  by 
this  Act,  as  to  except  from  the  grant  mad« 
to  that  company  by  the  joint  resolution  of 
May  31,  1870  (16  Stat.  L.  378),  the  lands 
common  to  both  grants,  was  effected  by  the 
transmission  to  the  Secretary  of  the  Interior 
in  1865  by  the  president  of  the  company  of  a 
map  of  the  general  line  of  the  road,  which 
was  not  authorized  by  the  company,  and 
which  was  not  accepted  by  the  Land  Depart- 
ment, and  the  filing,  two  months  after  the 
date  of  such  resolution,  of  two  maps  of  gen- 

Vol.  Vi,  p.  448,  sec.  1. 

Rights  acquired  by  settlement  and  im- 
proTement  upon  unsurveyed  land,  duly  and 
timely  asserted,  will,  as  against  an  inter- 
vening indemnity  railroad  selection,  made 
under  this  Act,  be  protected  in  their  entirety. 

Vol.  VI,  p.  448,  sec.  2. 

The  relinqnislunent  of  a  homestead  entry 
after  the  final  decision  of  the  Secretary  of  the 
Interior  in  favor  of  the  entryman  in  a  con- 
test with  a  railway  company  claiming  under 
a   subsequent  selection   of   indemnity   lands 


eral  route,  which  included  the  line  authorized 
by  the  resolution.  U.  S.  v.  Northern  Pac.  R. 
Co.,  (1904)  193  U.  S.  1,  24  S.  Ct.  830,  48  U. 
S.   (L.  ed.)  593. 

Reinvests  United  States  with  title.  — This 
Act  reinvests  the  United  States  with  the  legal 
title  to  the  unearned  lands;  and  therefore 
such  lands  may  be  reconveyed.  Doe  i'.  Pugh, 
(1903)    137  Ala.  346,  34  So.  377. 

This  Act  does  not  operate  to  confirm  the 
title  of  the  companies  to  lands  opposite  com- 
pleted portions  of  their  roads  against  all 
contingencies  and  reserved  conditions,  whether 
precedent  or  subsequent,  nor  as  a  waiver  of 
forfeiture  for  condition  broken.  U.  S.  v.  Ore- 
gon, etc.,  R.  Co.,  (1911)  186  Fed.  861. 


even  though  the  lands  claimed  lie  in  different 
quarter  sections  and  the  improvements  of  the 
settler  are  shown  to  be  confined  to  a  single 
quarter  section.  Donohue  v.  St.  Paul,  etc., 
R.  Co.,  (1907)  101  Minn.  239,  112  N.  W.  413. 


does  not  inure  to  the  benefit  of  the  railway 
company,  in  view  of  the  provision  of  this 
Act.  St.  Paul,  etc.,  R.  Co.  v.  Donohue,  ( 1907) 
210  U.  S.  21,  28  S.  Ct.  600,  52  U.  S.  (L.  ed.) 
941. 


Vol.  VI,  p.  449,  sec.  1. 

This  section  is  not  invalid  as  creating  an 
indebtedness  by  a  retrospective  Act,  nor  as 
condemning  the  companies  to  pay  a  debt  with- 
out a  hearing,  the  debt  having  been  created 
when  a  company  sold  land  to  which  it  had  no 
riffht  and  which  was  patented  to  it  through 
mistake,  and  a  recovery  being  dependent  on 
proof  of  such  facts  in  the  suit.  Southern  Pac. 
R.  Co.  !?.  U.  S.,  (C.  C.  A.  1904)  133  Fed.  651. 

Original  grants  not  changed.  —  This  Act 
does  not  purport  to  alter  or  repeal  the  origi- 
nal grants,  but  is  an  independent  act  pas^ 
by  Congress  in  the  exercise  of  its  constitu- 
tional power  to  protect  the  property  of  the 
United  States,  and  its  validity  is  not  de- 
pendent on  any  reservation  of  the  power  of 
repeal  in  the  original  granting  Acts.  U.  S.  17. 
Southern  Pac.  R.  Co.,  (1907)   157  Fed.  96. 

Suits  to  annul  patent. —  This  Act,  when 
read  with  the  Act  of  March  3,  1891,  ch.  561, 
sec.  8,  6  Fed.  Stat.  Annot.  526,  puts  all  pat- 
ents, whether  issued  in  pursuance  of  railroad 
grants  or  othorwise,  in  the  same  category, 
and  suits  by  the  government  to  cancel  cannot 
be  maintained  except  as  thereby  provided.  A 
suit  to  annul  patents  reaches  back  of  the  pat- 
ents; the  purpose  being  to  forfeit  the  entire 
grants,  so  far  as  the  lands  are  held  by  the 
railroad  company,  for  failure  to  observe  the 
condition  requiring  the  company  to  sell  to 
actual  settlers.  The  patents  are  only  evi- 
dentiary of  the  grant;  it  is  the  grant  that 
confers  title.  If  the  grant  is  rendered  subject 
to  forfeiture  for  want  of  the  observance  of  a 


condition  subsequent,  the  breach  whereof  may 
have  occurred  later  than  the  issuance  of  many 
patents,  the  forfeiture^  should  not  be  defeated 
because  suits  were  not  instituted  to  annul 
the  patents  within  the  time  fixed  by  the  stat- 
ute. Should  the  grant  be  annulled,  the  annul- 
ment would  carry  with  it,  it  is  true,  the 
avoidance  of  the  patents.  But  the  conditions 
of  the  grant  muHt  be  read  into  the  patents,  so 
the  patents  cannot  stand  in  the  way  of  the 
enforcement  of  such  conditions.  U.  S.  v, 
Oregon,  etc.,  R.  Co.,  (1911)  186  Fed.  861, 
890. 

Action  to  recover  price  of  land.  —  Irrespec- 
tive of  the  Adjustment  Acts  of  March  3, 1887 
(24  Stat.  L.  556,  ch.  376),  and  this  Act,  the 
federal  government  has  the  right  to  sue  a 
railroad  company  to  recover  the  value  of 
jands  erroneously  patented  to  such  company, 
and  sold  by  it  to  persons  who  dealt  with  it  in 
good  faith.  Southern  Pac.  R.  C!o.  v.  U.  S., 
(1906)  200  U.  S.  341,  26  S.  Ct.  296,  60  U.  S. 
(L.  ed.)  607. 

A  suit  by  the  United  States  brought  under 
this  Act  to  recC'Ver  from  a  railroad  company 
the  price  of  lands  erroneously  patented  to  the 
company  under  a  grant  and  resumed  by  the 
former  Act,  but  which  had  in  the  meantime 
been  sold  to  hona  fide  purchasers  whose  titles 
were  protected  by  such  Acts,  is  within  the 
cognizance  of  a  court  of  equity,  where  the 
sales  cover  numerous  tracts  and  were  made 
during  a  series  of  years,  and  the  bill  prays 
for  a  discovery  and  accounting  with  respect 
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thereto,  and,  having  obtained  jurisdietion  for 
euch  purpose,  the  court,  from  the  evidence  so 
obtained,  may  determine  the  amount  due  the 
complainant  and  render  judgment  therefor. 
U.  S.  V.  Southem  Pac.  R.  Co.,  (1907)  167 
Fed.  96. 

The  suit  may  be  brought  against  the  cor- 
poration for  the  recovery  of  money  only,  in 
case  the  purchaser  has  been  found  to  be  a 
hona  fide  purciiaser  upon  a  claim  made  by 


himself,  or  on  his  behalf,  to  the  Secretary  of 
the  Interior.  Oregon,  etc,  R.  Co.  v,  U.  S., 
(C.  C.  A.  1906)   144  Fed.  832,  833. 

It  is  no  defense  to  an  action  to  recover  such 
price  that  some  of  the  lands  involved  were 
sold  by  the  company  for  less  than  the  govern- 
ment price,  where  it  received  a  larger  average 
price  for  the  lauds,  taken  as  a  whole.  South- 
em  Pac.  R.  Co.  V.  U.  S.,  (C.  C.  A.  1904)  133 
Fed.  662. 


Vol.  VI,  p.  450,  sec.  2. 

The  confirmation  of  title  in  the  good-faith 
purchasers  is  intended  to  right  the  wrongs 
done  such  purchasers  at  the  cost  of  the  com- 
panies responsible  therefor  to  the  extent  of 
the  government  price  of  the  lands  surrendered 
by  UiC  United  States  for  that  purpose.  It 
does  not  ratify  the  wrong  done  to  the  United 
States,  but  provides  relief  for  the  innocent 
purchaser  against  its  consequences  at  the  cost 

Vol.  VI,  p.  451,  sec.  2. 

The  mode  of  determining  what  if  mineral 
land  adopted  in  U.  S.  v,  lUchmond  Min.  Co., 
(1889)  40  Fed.  415,  wherein  the  court  said: 
"The  defendant,  a  corporation  engaged  in 
mining,  reducing  ores,  and  refining  bullion, 
purchased  wood  and  charcoal  for  use  at  its 
reduction  works.  The  cord  wood,  and  the 
wood  from  which  the  charcoal  was  manufac- 
tured, were  cut  upon  unsurveyed  public  min- 
eral lands,  mineral  in  character,  of  little  or 
no  value  except  for  the  mineral  therein,  and 
w^ithin  organized  mining  districts,  or  not  far 
remote  from  known  mines.  This  was  mineral 
land,  within  the  meaning  of  the  Act  of  Con- 
gress of  June  3,  1878,  permitting  timber  to 
be   taken   therefrom   for   'building,   agrieul- 

Vol.  VI,  p.  456,  sec.  1. 

A  court  of  equity  will  not  undertake  to 
determine  in  advance  of  the  final  action  of 
the  Land  Department,  the  respective  rights 
of  grantees  from  the  Northern  Pacific  Rail- 
way Company  of  land  claimed  to  be  within 
the  indemnity  limits  of  the  land  grant  of 
July  2,  1864,  and  settlers  and  purchasers 
from  the  United  States  or  their  grantees, 
whether  holding  patents  or  not,  who  claim 
the  protection  of  this  Act,  by  permitting  any 
purchaser  or  settler  claiming  in  good  faith, 
under  any  law  of  the  United  States  or  ruling 
of  the  Land  Department,  any  land  so  situated 
that  a  right  thereto  in  the  railroad  grantee 
or  its  successor  in  interest  attached  by  rea- 
son of  definite  location  or  selection,  to  elect 
whether  to  retain  or  transfer  his  claim,  and 
requiring  the  Secretary  of  the  Interior  to  fur- 
nish the  company  with  a  list  of  the  lands  so 
retained,  and  allowing  the  company  to  select 
other  lands  in  lieu  thereof  upon  executing  a 
proper  relinquishment.  Humbird  v,  Avery, 
(1904)  195  U.  S.  480,  26  S.  Ct.  128,  49  U.  R. 
(L.  ed.)  28fi. 

Sales  or  contracts  made  by  the  Northern 
Pacific  Railway  Company  after  its  acceptance 


of  the  wrongdoer.  These  companies  will  not 
be  heard  in  a  court  of  equity  to  say:  ''We 
did  not  agree  to  pay  for  these  lands.  We  took 
them  and  sold  them  without  right.  Your 
remedy  is  against  our  innocent  grantees  to 

?st  back  what  we  had  no  right  to  convey. 
bu  cannot  ratify  their  title  without  con- 
doning our  wrong."  U.  S.  v,  Oregon,  etc,  R. 
Co.,  (1904)  133  Fed.  963,  958. 


tural,  mininff,  or  other  domestic  purpoees,' 
and  that  defindant  could  lawfully  purchaae 
such  wood  and  coal  for  said  use  under  the 
license  given  by  said  Act,"  was  probably  con- 
sidered and  approved  by  Congress  in  this  Act. 
U.  S.  V.  Mullan  Fuel  Co.,  (1902)  118  Fed. 
666. 

A  ruling  by  the  Secretary  of  the  Interior 
that  the  classification  of  land  as  mineral,  by 
land  commissioners  appointed  under  this  Act. 
does  not  prevent  the  Land  Department  from 
making  such  disposition  of  the  lands  as  would 
be  proper,  on  a  subsequent  showing  that  the 
land  was  not  in  fact  mineral,  was  upheld  in 
Lynch  v.  U.  S.,  (CCA.  1906)  138  Fed.  535. 


of  this  Act,  cannot  defeat  the  operation  of 
the  provisions  of  that  Act,  enacted  to  settle 
disputes  arising  out  of  confiicting  rulings  in 
the  Land  Department  with  reference  to  the 
eastern  terminus  of  the  railroad  as  affecting 
the  Northern  Pacific  land  grant,  by  permit- 
ting any  purchaser  or  settler  claiming,  in 
go<Kl  faith,  under  any  law  of  the  United 
States  or  ruling  of  the  Land  Department, 
any  land  so  situated  that  a  right  thereto  in 
the  railroad  srantee  or  its  successor  in  inter- 
est attached  by  reason  of  definite  location  or 
selection,  to  elect  whether  to  retain  or  trans- 
fer his  claim,  and  requiring  the  Secretary  of 
the  Interior  to  furnish  the  company  with  a 
list  of  the  lands  so  retained,  and  allowing  the 
company  to  select  other  lands  in  lieu  thereof 
upon  executing  a  proper  relinquishment,  al- 
though the  statute  contains  a  provision  that 
the  railroad  grantee  or  its  suoceesor  in  inter- 
est shall  not  be  bound  to  relinquish  lands  sold 
or  contracted  for.  Humbird  f?.  Avery,  (1904) 
195  U.  S.  480,  26  S.  Ct.  123,  49  U.  8.  (L.  ed.) 
286. 

The  relinquishment  by  the  railroad  in  fa- 
vor  of  a  settlement  made  on  unsurveyed  lands 
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after  the  passage  of  the  Act  is  optional  with 
it,  and  not  mandatory,  and  the  settler  may 
not  complain  of  the  refusal  to  relinquish. 
Cameron  v,  Lyen,  (1910)  67  Wash.  384,  106 

Pac.  nil. 

WithdrawaL  —  Under  the  grants  to  the 
Northern  Pacific  Railroad  Company,  the  Sec- 
retary of  the  Interior  haa  no  authority  to 


withdraw  or  suspend  from  sale  or  entry 
lands  within  the  indemnity  limits  of  grants 
which  had  not  been  previously  selected  with 
his  approval,  to  supply  deficiencies  within 
the  place  limits  of  the  grant,  and  such  with- 
drawals and  suspensions  are  ineffectual.  Hoyt 
17.  Weyerhaeuser,  (C.  C.  A.  1908)  161  Fed. 
324. 


Vol.  VI,  p.  461,  sec.  1947. 

Lands  reoerredy  under  this  section,  in  each 
township  for  common  schools  are  public  lands 
of  the  United  States  not  ''  reserved  for  pub- 
lic uses,"  within  section  2477,  6  Fed.  Stat. 
Annot.  498,  granting  a  right  of  way  for  the 
construction  of   highways  over  public  lands 


'*not  reserved  for  public  uses,"  and  hence  a 
highway  which  has  existed  over  such  lands 
for  over  seven  years  is  a  public  highway  un- 
der the  Washington  statute.  Peterson/  t*. 
Baker,  (1905)  39  Wash.  275,  81  Pac.  681. 


Vol.  VI,  p.  462,  sec.  2275. 

Land  it  within  a  reservation  under  this  sec- 
tion,  where  it  has  been  withdriwn  by  the 
Secretary  of  the  Interior  **  pending  deter- 
mination as  to  the  advisability  of  including 
the  same  within  a  forest  reservation."  Al- 
berger  v.  Kingsbury,  (1907)  6  Cal.  App.  93, 
91  Pac.  674. 

The  title  of  the  state  is  not  a  mere  pas- 
sive trust,  which  the  statute  of  uses  would 


execute,  thereby  placing  the  lesal  title  in 
the  inhabitants  of  the  township,  but  the 
state  is  a  purchaser  for  valuable  considera- 
tion, with  full  power  to  sell  or  lease  the 
school  lands  for  the  use  of  schools,  as  the 
legislature  might  provide  and  as  might  be 
considered  most  beneficial  for  the  public. 
Black  t;  Chicaso,  etc.,  R.  Co.,  (1909)  237 
111.  500,  86  N.  E.  1065. 


Vol.  VI,  p.  473,  sec.  10. 

The  state  of  Washington  on  ooming  into 
the  Union  acouired  ownership  of  the  shores 
and  bed  of  all  navigable  waters  up  to  the 
line  which  in  the  surveys  of  the  public  lands 
of  the  United  States  constituted  the  bound- 
ary between  land  and  water;  which  survey 
fixed  prima  facie  the  limits  of  the  public 
land  which  might  be  disposed  of  by  the 
United   States,  and   outside   of   which   only 


could  the  state  claim  ownership  of  the  shores 
and  beds  of  navigable  water.  Corrigan  v. 
Brown,  (1907)  169  Fed.  477. 

Eminent  domain.— The  title  in  fee  to  state 
school  lands  granted  by  this  section  of  the 
enabling  act  cannot  be  acquired  by  eminent 
domain.  State  r.  District  Ct,  (1910)  42 
Mont.  105,  112  Pac.  706. 


Vol.  VI,  p:  474,  sec.  11. 

AdTsrse  possession.  —  A  local  statute  mak- 
ing limitations  prescribed  by  it  applicable 
to  actions  by  the  state,  etc.,  the  same  as  to 
actions  between  individuals,  does  not  author- 
ize the  acquisition  of  title  to  school  lands  by 


adverse  possession,  since  such  construction 
would  make  the  statute  repugnant  to  this 
act.  O'Brien  v,  Wilson,  (1908)  51  Wash. 
52,  97  Pac.  1115. 


Vol.  VI,  p.  476,  sec.  17. 

This  section  refers  only  to  the  manner  of 
disposing  tl  the  lands,  and  must  be  construed 
with  reference  to  the  limitations  prescribed 
in  section  11,  so  that  a  local  Act  creating  a 
state  normal  school  fund,  so  far  as  it  ap- 
propriates the  proceeds  of  lands  sold  for  the 
erection  of  normal  schools,  instead  of  the 
income  thereof,  is  void.  State  v.  Rioe,  (1906) 
33  Mont.  365,  83  Pac.  874;  State  «.  Maynard, 
(1903)  31  Wash.  132,  71  Pac.  775. 

The  power  to  determine  or  limit  the  man- 
ser  of  ^  use  of  the  land  granted  by  this 
section  is  purely  legislative,  and  cannot  be 


delegated  to  a  commission.  State  v.  Budge, 
(1005)   14  N.  D.  532,  105  N.  W.  724. 

The  state  may  appropriate  to  one  institu- 
tion more  than  its  proportionate  part  of  the 
land.  State  i\  Callvert,  (1904)  34  Wash.  58, 
74  Pac.  1018. 

University  land.  —  Though  section  14  of 
this  Act,  Bupra,  grants  seventy- two  sections 
of  land  to  the  state  for  a  university,  the  uni- 
versity is  not  excluded  from  the  benefits  of 
this  section.  State  f*.  Callvert,  (1904)  34 
Wash.  58,  74  Pac.  1018. 
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Vol.  VI,  p.  478,  sec.  4. 

The  interest  or  income  from  the  prooeeds 
of  the  Bale  of  lands  can  only  be  used  in  the 
support  and  maintenance  of  the  university, 
in  tne  pa^rment  of  the  current  expenses  there- 
of, and  charges  for  conducting  the  same. 
Roach  r.  Gooding,  (1905)  11  Idaho  244,  81 
Pac.  642. 

This  section  vests  title  in  the  state  and 
contemplates  that  lieu  or  indemnity  lands 
may  be  selected  for  such  lands  as  had  been 
sold  or  disposed  of  at  the  time  of  the  admis- 

Vol.  VI,  p.  486,  sec.  6. 

A  grant  in  prssenti  is  made  by  this  sec- 
tion, and  on  a  selection  by  the  state  of  land 
within  its  terms,  which  selection  is  after- 
ward approved  by  the  Secretary  of  the  In- 

• 

Vol.  VI,  p.  487,  sec.  8. 

Only  such  saline  lands  as  should  be  se- 
lected as  a  part  of  the  other  lands  granted, 
and  not  specifically  located,  were  granted  to 
the  state  of  Utah  by  this  act.    Montello  Salt 

Vol.  VI,  p.  483,  sec.  10. 

Proceeds  of  sale.  —  This  section  is  not  in- 
tended to  apply  to  the  proceeds  derived  from 
the  sale  of  university  lands,  which  were  en-^ 

Vol.  VI,  p.  498,  sec.  2477. 

The  word  *' highways,"  as  used  in  this  sec- 
tion, should  be  construed  in  accordance  with 
recognized  local  laws,  customs,  and  usages, 
so  that  a  highway  dedicated  thereby  is  not 
limited  to  the  beaten  path  or  track,  but  is 
sixty  feet  wide,  when  so  provided  for  the  es- 
tablishment of  ordinary  highways  by  the 
local  law.  Butte  v.  Mikosowitz,  (1900)  30 
Mont.  350,  102  Pac.  693. 

Grant  in  praesenti.  —  A  dedication  of  pub- 
lic land  for  highways,  under  this  section,  is 
a  grant  to  the  public  as  a  continuing  body, 
so  that,  so  long  as  the  roadway  remains  a 
rural  one,  it  is  under  the  supervision  of  the 
county  as  trustee  for  the  public;  and  as  soon 
as  the  territory  comes  within  the  limits  of 
an  incorporated  city,  is  passed  to  the  city  as 
trustee  for  the  same  public.  Butte  v.  Miko- 
sowitz, (1900)  30  Mont.  350,  102  Pac.  503. 

This  section  is  a  present  grant,  and,  if  ac- 
cepted by  the  legislature  or  the  public  in  an 
effectual  manner  while  the  land  is  a  part  of 
the  public  domain,  a  highway  is  established. 
Tholl  r.  Koles,  (1002)  65  Kan.  802,  70  Pac. 
881. 

LocDd  laws  considered.  —  This  section  does 
not  operate  to  grant  rights  of  way  and  es- 
tablish highways  contrary  to  the  laws  of  the 
state  or  territory  in  which  the  lands  affected 
are  located.  Tucson  Consol.  Copper  Co.  r. 
Reese,  (1909)    12  Ariz.  226,  100  Pac.  777. 

This  section  becomes  effectire  in  a  par- 
ticular county  as  of  the  date  of  the  grant, 
upon  the  passage  of  a  local  law  declaring  all 


sion    of    the    state.     Balderston    9.    Brady, 
(1910)   17  Idaho  567,  107  Pac.  493. 

Removal  of  timber.  —  Prior  to  an  official 
survey,  the  title  to  land  which,  when  sur- 
veyed, would  constitute  school  sections  in 
the  several  townships,  remains  in  the  United 
States;  and  hence,  prior  to  such  survey,  the 
state  cannot  grant  any  authority  to  remove 
timber  therefrom,  nor  prevent  the  United 
States  from  recovering  the  value  of  timber 
so  removed.  U.  S.  v,  Bonners  Ferry  Lumber 
Co.,  (1910)   184  Fed.  187. 


terior,  the  state's  title  relates  back  to  the 
date  of  the  grant,  or  at  least  to  the  date  of 
such  selection.  Brigham  City  v.  Rich,  (1908) 
34  Utah  130,  97  Pac.  220. 


Co.  V,  Utah,  (1911)  221  U.  S.  462,  31  S.  Ct- 
706,  55  U.  S.  (L.  ed.)  810,  reversing  (1908) 
34  Utah  458,  98  Pac.  549. 


tirely  governed  by  section  8.    State  v,  Cand- 
land,  (1909)  36  Utah  406,  104  Pac.  286. 


section  lines  in  that  county  public  roads; 
such  legislation  being,  in  effect,  an  accept- 
ance of  the  grant.  Walbridge  v,  Ruseell 
County,  (1906)  74  Kan.  341,  86  Pac.  478. 

Acceptance  —  Neceaaity.  —  The  grant  re- 
mains in  abeyance  imtil  a  highway  is  estab- 
lished under  some  public  law  authorizing  it 
and  takes  effect  from  that  time.  McAllister 
f.  Okanogan  County,  (1909)  61  Wash.  647, 
100  Pac.  146. 

.  Where,  in  ejectment  by  a  city  to  recover 
possession  of  land  for  a  street,  the  evidence 
was  sufficient  to  establish  a  highwav  by  pre- 
scription if  the  land  over  which  it  passed 
had  been  subject  to  private  ownership,  it  is 
sufficient  to  show  an  acceptance  of  the  dedi- 
cation of  the  right  to  use  public  land  over 
which  the  street  passed  for  street  purposes, 
made  by  this  section.  Butte  v,  Mikosowitz, 
(1909)   39  Mont.  360,  102  Pac.  693. 

A  resolution  of  the  hoard  of  auperviaorg 
accepting  a  right  of  way  for  the  construction 
of  highways  over  public  lands  as  far  as  the 
grant  related  to  a  certain  road  described, 
which  resolution  was  recorded  in  the  office  of 
the  county  recorder,  does  not  make  the  road 
described  a  public  highway,  where  it  did  not 
appear  that  the  resolution  was  made  on  peti- 
tion of  taxpayers,  nor  that  the  road  as  laid 
off  was  recorded.  Tucson  Consol.  Copper  Co. 
V.  Reese,   (1909)   12  Ariz.  226,  100  F&c  777. 

An  order  of  a  hoard  of  county  commia&ion^ 
ere,  otherwise  regular,  undertaking  to  estab- 
lish  a   highway   across  public   land  of   the 
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United  States,  operates  aa  an  eifectua]  ae- 
oeptanoe  of  the  congressional  grant  of  a 
right  of  way  for  the  construction  of  a  high- 
way, and  one  deriving  title  to  such  land 
through  a  settlement  subsequently  made 
takes  it  subject  to  the  easement  so  created. 
Molyneuz  v.  Grimes,  (1908)  78*Kan.  830,  98 
Pac.  278.  J 

XJstr,  —  An  acceptance  of  the  dedication  of 
land  of  the  general  government  for  public 
roads  may  be  made  either  by  this  section  or 
by  the  acts  of  the  public  authorities,  or  of 
the  public  itself.  Van  Wanning  v,  Deeter, 
(1907)  78  Neb.  282,  110  N.  W.  703,  affirmed 
on  rehearing  78  Neb.  284,  112  N.  W.  902. 

This  statute  is  an  express  dedication  of  a 
right  of  way,  and  an  acceptance  of  the  grant 
while  the  land  is  a  part  of  the  public  domain 
may  be  effected  by  public  user  alone,  without 
any  action  of  the  public  highway  authorities, 
and,  when  an  acceptance  thereof  has  once 
been  made,  the  highway  is  legally  estab- 
lished, and  is  thereafter  a  public  easement 
upon  the  land,  and  subsequent  entrymen  and 
claimants  take  subject  to  such  easement, 
^lontgomery  v.  Somers,  (1907)  50  Ore.  259^ 
90  Pac.  674. 

Where  the  general  public  had  used  a  high- 
way for  seven  years  over  public  lands  before 
the  same  were  entered  by  a  homesteader,  it 
was  held  that  such  user  constituted  an  ac- 
ceptance of  the  grant  without  any  resolution 
of  the  board  of  county  commissioners  ac- 
cepting the  highways.  Okanogan  County  f>, 
Cheetham,  (1905)  37  Wash.  682,  80  Pac.  262. 

But  the  desultory  use  by  private  persons 
of  a  logging  road  over  puhlic  lands  is  not 
sufficient  to  make  the  road  a  highway  under 
this  section.  Rolling  v,  Emrich,  (1904)  122 
Wis.  134,  99  N.  W.  464. 

And  see  Cross  v.  State,    (1906)    147  Ala. 

Vol.  VI,  p.  501,  sec.  1. 

Who  entitled  to  benefit  of  act.~A  rail- 
road company  having  built  a  road  prior  to 
the  act  may  also  take  advantage  of  this  act. 
Rio  Grande  Western  R.  C?o.  v.  Stringham, 
(Utah  1910)   110  Pac.  868. 

A  decree  rendered  on  demurrer,  dismiss- 
ing, on  the  merits,  a  suit  to  establish  a  trust 
in  certain  lands  in  favor  of  a  railway  com- 
pany which  set  up,  as  a  basis  of  its  alleged 
title  in  fee  simple,  the  Railroad  Land  Grant 
Act  of  July  2,  1864  (13  Stat.  L.  366,  ch. 
217),  prevents  the  successor  in  interest  of 
such  railway  company  from  asserting,  in  an 
action  of  ejectment  involving  the  same  prop- 
erty, brought  by  the  defendant  in  the  former 
suit,  that  such  company  had  acquired  title 
upder  this  section  or  under  the  state  statute 
of  limitations.  Northern  Pac.  R.  Co.  v, 
Slagbt,  (1907)  205  U.  S.  122,  27  S.  Ct.  442, 
61  U.  S.   (L.  ed.)   738. 

The  grant  has  the  attributes  of  a  fee;  that 
is,  perpetuity  and  exclusive  use  and  posses- 
sion. Oregon  Short  Line  R.  Co.  v.  Stalker, 
(1968)  14  Idaho  362,  94  Pac.  56. 

Thie  act  ie  a  grant  in  prfEsenii,  differing 
only  from  an  absolute  present  grant,  in  that 
the  thing  granted  is  indefinite  and  the  name 
of  the  grantee  unknown.    Oregon  Short  Line 


125/41  So.  875,  wherein  it  was  said  that  a 
roadway  used  by  the  public  over  government 
land  does  not  become  a  public  highway  from 
mere  use  for  twenty  years,  or  by>  prescrip- 
tion, under  this  section. 

Effect  of  acceptance.  —  Where  a  territorial 
public  highwav  was  estahlished  over  public 
lands  under,  this  section,  the  status  of  the 
highway  became  permanently  fixed,  and  it  is 
not  changed  by  tne  subsequent  establishment 
of  a  government  forest  reserve  embracing 
land  over  which  it  passed,  notwithstanding 
Act  June  4,  1897,  ch.  2,  30  Stat.  L.  35,  36, 
which  vests  the  control  of  highways  over 
forest  reservations  in  the  Secretary  of  the 
Interior.  Duffield  «.  Ashurst,  (1909)  12 
Ariz.  360,  100  Pac.  821. 

This  section  operating  with  a  statute  of 
the  state  declaring  section  lines  in  a  county 
containing  public  lands  to  be  highways  con- 
stitutes a  dedication  and  acceptance  of  pub- 
lic land  for  a  highway,  so  that  when  it 
passed  into  private  ownership  it  was  taken 
subject  to  the  easement,  llioll  v.  Kolea, 
(1902)  65  Kan.  802,  70  Pac.  881. 

An  acceptance  of  a  dedication  of  public 
land  for  streets  relates  back  to  the  date  of 
the  dedication.  Butte  v,  Mikosowitz,  (1909) 
39  Mont.  350,  102  Pac.  693. 

Lands  subject  to  right  of  way  grant  — 
Land  of  the  general  government  not  reserved 
for  public  purposes  may  be  used  for  public 
roads.  Van  Wanning  v.  Deeter,  (1907)  78 
Neb.  282,  110  N.  W.  703,  affirmed  on  rehear- 
ing 78  Neb.  284,  112  N.  W.  902. 

Land  reserved  by  B.  8.  U.  8,,  see.  1947.  — 
In  each  township  for  common  schools  are 
public  lands  of  the  United  States  not  "re- 
served for  public  uses,"  within  this  section. 
Peterson  v.  Baker,  (1905)  39  Wash.  276,  81 
Pac.  681. 


R.  Co.  r.  Stalker,   (1908)   14  Idaho  362,  94 
Pac.  66. 

The  grant  is  a  baae,  qualified,  or  UnUted 
feCj  and  is  more  than  an  easement,  and  a  re- 
versionary interest  remains  in  the  United 
States  to  be  conveyed  by  it  to  the  person  to 
whom  the  land  may  be  patented,  whose  rights 
will  be  subject  to  those  of  the  railroad. 
Oregon  Short  Line  R.  Co.  t;.  Stalker,  (1908) 
14  Idaho  362,  94  Pac.  56. 

Compliance  with  statute  —  necessity.— The 
grant  of  a  right  of  way  and  station  grounds 
on  public  lands  of  the  United  States  to  rail- 
road companies  becomes  operative  only  when 
a  railroad  company  specifically  indicated  as 
a  grantee,  by  compliance  with  this  section, 
has  definitely  located  its  right  of  way  and 
station  grounds.  Comford  v.  Great  North 
em  R.  Co.,  (1909)  18  N.  D.  570,  120  N.  W. 
875. 

^  Manner.  —  The  definite  location  of  the 
right  of  way  and  station  srounds  of  a  rail- 
road company  may  be  made  by  acts  of  the 
company  operating  as  unmistakable  evidence 
of  appropriation,  such  as  the  construction 
of  its  railroad,  station  buildings,  and  other 
appurtenances,  or  by  filing  with  the  register 
of  the  Land  Ot&ce  where  the  land  is  located 
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a  profile  of  ite  route  and  station  grounds,  ap- 
proved by  the  Secretary  of  the  Interior,  m 
compliance  with  section  4  of  this  act.  Com- 
ford  t7.  Great  Northern  R.  Co.,  (1909)  18  N. 
D.  670,  120  N.  W.  875. 

Actual  construction  of  a  railroad  definitely 
locates  only  a  right  of  way  extending  100 
feet  on  each  side,  and  de&ite  location  of 
station  grounds  outside  of  such  right  of  way 
must  be  made  by  other  and  further  acts  of 
the  railroad  company,  operating  as  unmis- 
takable notice  to  an  intending  settler  of  an 
appropriation  by  the  company  for  that  pur- 
pose. Comford  v.  Great  Northern  R.  Co., 
(1909)   18  N.  D.  670,  120  N.  W.  875. 

Effect.  —  A  railroad,  on  compliance  with 
this  act  becomes  a  grantee  as  specifically  and 
definitely  as  if  it  had  been  named  in  the  act. 
Oregon  Short  Line  R.  Co.  f.  Stalker,  (1908) 
14  Idaho  362,  94'Pac.  56. 

Where  a  railroad  selects  land  in  the  mode 
prescribed  by  the  Interior  Department,  and 
advises  the  department  of  such  selection  by 
filing  its  maps,  it  has  done  all  the  law  re- 
quires of  it,  atid  the  grant  then  becomes  a 
fixity,  not  only  as  to  the  grantee,  but  as  to 
the  thing  granted.  Oregon  l^hort  Line  R.  Co. 
T.  Stalker,  (1908)   14  Idaho  362,  94  Pac.  56, 

Change  of  location.  —  A  railroad  company 
which  has  obtained  the  approval  of  a  profile 
of  its  road  by  the  Interior  Department  may 
change  a  portion  of  its  location,  providing 
such  change  does  not  affect  intervening 
rights.  Phoenix,  etc.,  R.  Co.  r.  Arizona  East- 
ern R.  Co.,  (1906)  9  Ariz.  434,  84  Pac.  1097. 

Lands  subject  to  grant  —  hand^  twenty 
miles  distant  from  a  railroad  right  of  icay 
ar^  not  ''adjacent"  within  the  meaning  of 
this  act.  U.  S.  v.  St.  Anthony  R.  Co.,  (1904) 
192  U.  S.  524,  24  S.  Ct.  333,  48  U.  S.  (L. 
ed.)   548. 

An  abandoned  mining  claim  becomes  pub- 
lic land  to  which  the  right  of  way  of  a  rail- 
road company  attaches,  so  that  the  reloca- 
tion is  subject  to  the  easement  of  the  rail- 
road company.  Bonner  v.  Rio  Grande  South- 
em  R.  Co.,  (1903)  31  Colo.  446,72  Pac.  1065. 

Irrigation  Umds.  —  Lands  within  a  reser- 
vation withdrawn  under  the  Reclamation 
Act  (Act  June  17,  1902,  ch.  1093,  32  Stat.  L. 
388,  7  Fed.  Stat.  Annot.  1098)  for  the  fur- 
therance of  an  irrigation  project  and  resting 
under  valid  subsisting  homestead  filings  are 
no  longer  "  public  lands,"  and  are  therefore 
exempt  from  the  operation  of  this  act.  U. 
S.  V.  Minidoka,  etc.,  R.  Co.,  (1910)  176  Fed. 
762;  Minidoka,  etc.,  R.  Co.  V,  Weymouth, 
(1911)   19  Idaho  234,  113  Pac.  455. 

Grant  subject  to  prior  settlers.  —  A  rail- 
road acquires  no  title  to  a  right  of  way  ap- 
propriated by  it  as  agfainst  an  actual  settler 
on  public  lands  until  it  acquires  such  set- 
tler's rights  by  condemnation,  and  a  patent 
issued  to  him  prior  to  condemnation  vests  in 

Vol.  VI,  p.  505,  sec.  2. 

This  section  has  no  application  to  a  ease 
where  a  railroad  company  does  not  seek  to 
occupy  a  roadbed  in  common  with  another 
railroad  company,  and  the  situation  does  not 
make  such  occupancy  necessary,  but  seeks  to 
condemn   a   longitudinal   strip    of   the   other 


him  the  full  legal  title  free  from  any  claim 
on  the  part  of  the  railroad.  Slaght  t\  North- 
em  Pac.  R.  Co.,  (1905)  39  Wash.  576,  31 
Pac.  1062. 

A  homestead  entry,  valid  on  its  face,  con- 
fititutes  such  an  appropriation  and  with- 
drawal of  land  as  to  segregate  it  from  public 
domain,  and  precludes  it  from  subsequent  ap- 
propriation for  right  of  way  for  railroad 
purposes.  Enid,  etc.,  R.  Co.  v,  Kephart, 
(1907)   19  Okla.  1,  91  Pac.  1049. 

This  act  confers  no  easement  in  land  occu- 
pied by  a  homestead  whose  possessory  right 
attached  before  the  railroad  was  actually 
constructed,  and  before  its  map  of  definite 
location  had  been  approved  by  the  Secretary 
of  the  Interior,  though  the  company  had 
qualified  to  take  under  the  act  and  had  de- 
termined by  a  final  survey  the  exact  location 
for  its  road  across  the  settler's  land  before 
the  latter  acquired  any  rights.  Doughty  v, 
Minneapolis,  etc.,  R.  Co.,  (1906)  15  N.  D. 
290,  107  N.  W.  971. 

Where  A.  made  a  homestead  entry  and  B. 
entered  thereon  and  made  a  settlement,  and 
a  railroad  appropriated  a  strip  across  the 
tract  for  its  right  of  way,  and  its  profile 
maps  having  been  approved  by  the  Secretary 
of  the  Interior  under  Act  Cong.  March  2, 
1899,  30  Stat.  L.  990,  ch.  374,  and  thereafter 
B.  by  contest  secured  the  relinquishment  of 
A.  to  be  filed  in  the  Land  OlBce,  and  tb«re- 
after  made  homestead  entry  for  such  land 
under  a  preference  right,  and  complied  with 
all  the  provisions  of  the  law,  the  cancellation 
of  A.'s  entry  did  not  cause  a  reversion  of  the 
ri^ht  of  way  to  the  railroad  company,  under 
this  act.  Enid,  etc.,  R.  Co.  i;.  Kephart, 
(1907)    19  Okla.  1,  91  Pac.  1049. 

Where  a  railroad  built  its  line  through 
public  land,  and,  where  the  land  had  been 
filed  upon,  condemned  a  way  100  feet  wide 
and  filed  a  map  under  this  act,  and  at  that 
time  there  was  nothing  of  record  in  the 
United  States  Land  Office  showing  that  the 
land  in  controversy  was  within  a  Mexican 
grant,  as  against  one  claiming  under  the 
grant,  which  was  valid,  it  was  held  that  the 
railroad  acquired  a  right  of  way  100  feet 
wide,  and  not  merely  the  land  occupied  by 
its  roadbed.  Ainsa  T.  New  Mexico,  etc.,  R. 
Co..   (1911)    13  Ariz.  320,  114  Pac.  971. 

The  value  of  timber  unlawfully  cut  from 
the  public  domain  by  a  railroad  company  at 
the  time  when,  and  the  place  where,  it  was 
cut,  is  the  measure  of  damages  in  a  suit  by 
the  United  States  to  recover  its  value,  where 
the  cutting  was  done  on  the  advice  of  coun- 
sel, and  in  the  belief  that  the  lands  from 
which  it  was  cut  were  ''adjacent"  to  the 
line  of  the  road,  within  the  meaning  of  this 
act.  U.  S.  V.  St.  Anthony  R.  Co.,  (1904) 
192  V.  S.  524,  24  S.  Ct.  333,  48  U.  a  (L. 
ed.)  648. 


company's  right  of  way,  on  account  of  its 
being  necessary  because  of  the  contracted 
situation  and  peculiar  topography  of  the 
place.  North  Coast  R.  (I!o.  v.  Northern  Pac 
R.  Co.,  (1908)  48  Wash.  529,  94  Pac.  112. 
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Vol.  VI,  p.  506,  sec.  4. 

Prior  to  the  filing  of  a  right  of  way  map 
of  definite  location  and  the  approval  thereof, 
as  provided  for  in  this  section,  the  lands  cov- 
eied  by  the  map  are  free  from  the  right  of 
way,  and  are  subject  to  mineral  location. 
Southern  California  R.  Co.  v,  O'Donnell, 
(1906)  3  Cal.  App.  382,  85  Pac.  032. 

Complainant  had  fully  complied  with  sec- 
tion 1  of  this  act,  but  the  Secretary  of  the 
Interior  had  not  given  his  approval  nor  acted 
upon  the  matter  pursuant  to  the  provisions 
of  this  section;  it  was  held  that,  while  not  so 
expressly  deciding,  the  rule  apparently  is 
that  the  approval  of  the  Secretary  is  not 
necessary  in  order  to  pass  the  fee,  or  such 
title  or  estate  as  Congress  intended  to  grant, 
and,  in  this  view,  there  is  a  complete  remedy 
by  an  action  for  possession,  and  equity  can- 
not intervene  when  the  remedy  is  adequate 
at  law.  It  was  also  held  that,  if  the  statute 
U  not  subject  to  this  construction,  and  the 
approval  of  the  Secretary  is  necessary  to 
complete  the  grant,  the  court  is  without 
jurisdiction  to  interfere,  so  long  as  the  mat- 
ter is  pending  before  the  Depai^ment,  to  any 
greater  extent  than  is  necessary  to  preserve 
the  9iatu8  quo  pending  the  decision  of  the 
matter  by  that  tribunal,  the  necessity  for 
which  in  this  case  is  not  disclosed  by  the 
bill.  Wallula  Pac.  R.  Co.  t*.  Portland,  etc., 
R.  Co.,   (1906)    154  Fed.  902; 

Filing  of  profile.  ^  No  rights  can  be  in- 
itiated before  a  profile  map  of  the  road  has 
been  filed  in  the  local  Land  Ofiice  and  ap- 
proved by  the  Secretary  of  the  Interior  — 
unless  actual  construction  is  sooner  begun  — 
in  view  of  the  provisions  of  this  section. 
Minneapolis,  etc.,  R.  Co.  r.  Doughty,  (1008) 
208  U.  S.  251,  28  S.  Ct.  291,  52  U.  S.  (L. 
ed.)  474,  affirming  (1906)  15  N.  D.  290,  107 
N.  W.  971. 

The  proceedings  relative  thereto  are  gov- 
erned by  the  rules  of  the  Interior  Depart- 
ment approved  Jan.  13,  1888  (12  L.  ed.  423), 
providing  that,  if  a  railroad  desires  to  avail 
itRelf  of  that  act  as  to  station  buildings,  etc., 
it  must  file  for  approval  a  plat  showing  the 
surveyed  limits  of  the  ground  desired,  and 
that,  on  the  approval  of  the  plat  hv  the  Sec- 
retary of  Interior,  the  local  land  officers  shall 
note  the  same  on  the  plats  in  their  office  and 
note  on  the  certificate  of  entry  of  any  such 
lands,  in  addition  to  the  note  concerning  the 
right  of  way,  that  the  entry  is  permitted 
aimjeet  to  the  use  and  occupation  of  the  rail- 
road for  station  purposes.  Oregon  Short 
Line  R.  Co.  t*.  Stalker,  (1908)  14  Idaho  362, 
94  Pac.  56. 

The  fact  that  the  profile  of  a  surveyed  line 
of  a  railroad  over  public  lands  was  sent  di- 
rectly to  the  Secretary  of  the  Interior,  in- 
stead of  being  transmitted  to  him  through 
the  District  I^nd  Office,  is  immaterial  as  far 
as  establishing  the  right  of  the  railroad  in 
such  right  of  way.  Moran  r.  Chicago,  etc., 
R.  Co.,  ( 1907 )  83  Neb.  680,  120  N.  W.  192. 

Where  rival  claimants  for  the  same  right 
of  way  through  the  public  lands  filed  profiles 
eovering  it,  it  is  the  duty  of  the  Secretary 
of  the  Interior  to  determine  from  the  facts 


which  company  has  superior  claim  to  the  ap- 
proval of  its  profile.  JPhoenix,  etc.,  R.  Co.  v. 
Arizona  Eastern  R.  Co.,  (1906)  9  Ariz.  434, 
84  Pac.  1097. 

While  a  contest  is  pending  before  the  Sec- 
retary of  the  Interior  between  rival  railroad 
companies  seeking  approval  of  confiicting 
profiles  of  their  roads  through  public  lands, 
the  court  should  not  assume  jurisdiction  to 
determine  the  ultimate  right  of  possession  of 
the  rights  of  way  in  controversy.  Phcenix, 
etc.,  R.  Co.  V.  Arizona  Eastern  R.  Co.,  (1906) 
9  Ariz.  434,  84  Pac.  1097. 

The  rule  that  the  one  most  at  fault  must 
suffer  where  two  innocent  persons  are  in- 
volved has  no  application  to  defeat  a  rail- 
road which  has  filed  a  map  of  the  public  land 
it  desires  for  station  purposes.  Oregon  Short 
Line  R.  Co.  f.  Stalker,  (1908)  14  Idaho  362, 
94  Pac.  56. 

On  approval  by  the  Secretary  of  the  In- 
terior of  the  profile  of  a  proposed  railroad 
through  public  lands  in  accordance  with  this 
section,  the  title  to  the  right  of  way  vests 
in  the  railroad  company,  and  a  subsequent 
patent  of  land  including  the  right  of  way, 
though  not  made  subject  thereto,  does  not 
divest  the  title  so  acquired.  Rio  Grande 
Western  R.  Co.  r.  Stringham,  (Utah  1910) 
110  Pac.  868. 

Any  party  entering  the  land  over  whic)i  a 
sur\'ey  extends  after  such  approved  map  was 
filed  in  the  District  Land  Office  took  subject 
to  a  right  of  way  for  the  road  extending  100 
feet  from  the  center  of  its  track  on  the  side 
thereof.  Moran  v.  Chicago,  etc.,  R.  Co., 
(1909)  83  Neb.  680,  120  N.  W.  192. 

Where  a  railroad  complies  with  the  act 
and  the  regulations  of  the  Interior  Depart- 
ment, its  right  cannot  be  defeated  through 
the  neglect  of  the  local  Land  Office  officers  to 
make  the  notation,  etc.,  required  to  be  made 
on  the  plats  and  books  of  that  office.  Oregon 
Short  Line  R.  Co.  17.  Stalker,  (1908)  14 
Idaho  362,  94  Pac.  56. 

Legal  title  to  right  of  way  sought  by  a 
railroad  company  vests  on  the  approval  of 
the  Secretary  of  the  Interior  of  the  profile  of 
the  road,  and  not  prior  thereto.  Phosnix, 
etc.,  R.  Co.  V.  Arizona  Eastern  R.  Co.,  (1906) 
9  Ariz.  434,  84  Pac.  1097. 

The  approval  of  the  map  showing  the  pro- 
file is  equivalent  to  a  patent,  and  vests  in  the 
corporation  title  to  the  definite  right  of  way 
shown  thereon.  Such  title,  however,  datet. 
from  the  time  of  such  approval,  and  does  not 
relate  back  to  the  date  of  the  filing  of  the 
articles  of  incorporation  or  to  the  time  of 
survey,-  and,  as  between  two  companies  each 
seeking  to  secure  the  same  right  of  way  in 
whole  or  in  part,  the  one  whose  map  is  first 
approved  obtains  the  title.  Oregon  Trunk 
Line  i\  Deschutes  R.  Co.,  (1909)  172  Fed. 
738. 

The  approval  of  the  Secretary  of  Interior 
of  the  plat  is  an  adjudication  thht  the  land 
is  necessary  for  station  purposes,  and  the 
grant  attaches  and  relates  back  to  the  filing 
of  the  plat.  Oregon  Short  Line  R.  Co.  V. 
Stalker,  (1908)  14  Idaho  362,  94  Pac.  66. 
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Where  a  grant  of  a  right  of  way  had  been 
made  to  a  railroad  company  by  an  Act  of 
Congress,  and  a  railway  company  had  filed 
its  map  of  definite  location  with  the  Secre- 
tary of  the  Interior,  it  had  done  everything 


required  of  it  to  obtain  title  to  its  right  of 
way,  and  in  a  suit  against  a  party  other  than 
the  United  States,  approval  by  the  President 
must  be  presumed.  Missouri,  etc.,  R.  Co.  v. 
Watson,  (1906)  74  Kan.  494,  87  Pac.  687. 


Vol.  VI,  p.  506,  sec.  5. 

Requiring  bond. — ^Under  this  section,  taken 
in  connection  with  the  Act  of  March,  1899, 
ch.  427,  the  Secretary  of  the  Interior  may 
giant  or  refuse  to  grant  a  railroad  corpora- 
tion a  right  of  way  over  forest  reservations. 
If  he  may  do  this,  he  may  no  doubt  impose 
as  a  condition  of  granting  the  right  of  way 


that  the  railroad  corporation  shall  execute 
a  bond  such  as  is  issued  on  in  this  case. 
The  bond  is  not  contrary  to  good  morals  nor 
to  any  law,  and  therefore  cannot  be  said  to 
have  been  extorted  from  the  railway  com- 
pany.   U.  S.  V,  Bailey,  (1910)   178  Fed.  302. 


Vol.  VI,  p.  513.     [Right  of  way  over  ptiblic  lands,  reservations^  and  public 
paries,  e^c] 


Act  Cong.  March  3,  1891,  ch.  561,  sees.  18- 
21,  26  Stat.  L.  1101,  1102,  6  Fed.  Stat. 
Annot.  508,  510,  providing  that  one  may 
have  the  right  of  way  through  the  public 
lands  for  the  use  of  a  canal  or  ditch  for  irri- 
gating purposes,  where  a  map  of  the  same  is 


filed  with  the  Secretary  of  the  Interior  for 
his  approval  within  twelve  months  after  the 
land  has  been  surveyed  by  the  government, 
is  not  inconsistent  with  this  act.  U.  S.  v, 
Lee,  (1910)  15  N.  M.  382,  110  Pac.  607. 


Vol.  VI,  p.  514,  sec.  2448. 

Lands  in  an  Indian  reservation  are  not 
"  public  lands,"  within  this  section ;  nor  are 
patents  issued  to  Indian  allottees  of  reser- 


vation lands  issued  pursuant  to  a  law  of  the 
United  States  within  such  section.  Meeker 
V,  Kaelin,  (1909)   173  Fed.  216. 


Vol.  VI,  p.  516,  sec.  2288. 

The  right  to  transfer  land  for  a  railroad 
right  of  way  cohferred  on  a  hfma  fide  settler 
under  the  pre-emption,  homestead,  or  other 
settlement  law,  by  this  section,  applies  to 
homestead  land  within  a  reclamation  dis- 
trict, and  hence  the  United  States,  after 
such  transfer,  is  only  entitled  to  have  the 
railroad  so  constructed  as  not  to  interfere 
with  the  irrigation  reservoirs,  ditches,  and 
canals.  U.  S.  v,  Minidoka,  etc.,  R.  Co., 
(1910)   176  Fed.  762. 

Where  homestead  claimants  within  land 
withdrawn  for  a  reclamation  project,  trans- 
fer land  to  a  railroad  company  for  a  right 
of  way,  the  fact  that  the  entryman  might 
forfeit  or  abandon  his  entry  does  not  consti- 
tute such  an  interest  in  tne  land  as  to  en- 
title the  government  to  an  injunction  re- 
straining the  railroad  company  from  con- 
structing its  railroad  across  the  lands  and 
canals  embraced  in  the  reclamation  project. 
U.  S.  V.  Minidoka,  etc.,  R.  Co.,  (1910)  170 
Fed.  762. 

Transfer  for  church  and  cemetery  pur- 
poses.—  B.  entered  a  tract  of  public  land 
under  the  homestead  laws  of  the  United 
States,  and  gave  to  the  defendant,  pursuant 
to  this  section,  a  contract  to  convey  to  it  two 
acres  of  the  tract  for  church  and  cemetery 
purposes.    B.,  by  an   arrangement  with  G., 


relinquished  his  entry,  and  G.  then  entered 
the  tract  and  received  a  patent  therefor.  G., 
at  the  time  he  secured  such  relinquishment, 
had  notice  of  the  contract,  and  agreed  tx> 
carry  it  out.  The  defendant  thereafter,  with 
his  knowledge  and  consent,  entered  into  the 
possession  of  the  two  acres,  and  made  valu> 
able  and  permanent  improvements  thereon. 
It  was  held  that  G.  held  the  legal  title  to 
the  two  acres  in  trust  for  the  defendant,  and 
that  the  plaintiff  had  notice  of  the  defend- 
ant's rights  when  he  acquired  the  tract. 
Eimer  v.  Wellsand,  (1904)  93  Minn.  444,  101 
N.  W.  612. 

Transfer  of  water  flume. — ^Where  a  contract 
for  the  transfer  by  a  homesteader,  before  final 
proof,  of  a  water  flume  for  power  purposes 
to  generate  electricity  is  void  and  not  subject 
tci  specific  performance,  that  the  ori^nal  con- 
tract was  extended  and  ratified  after  final 
proof  will  not  make  it  enforceable,  since  the 
original  contract  is  the  basis  of  the  action, 
and  it  is  on  grounds  of  public  policy  that 
courts  refuse  to  specifically  enforce  such  con- 
tracts. Cascade  Public  Service  Corp.  r.  Rails- 
buck,  (1910)  69  Wash.  376,  109  Pac.  1062. 

Permitting  an  irrigation  ditch  aeroBi  land 
is  not  a  transfer  thereof  within  this  section. 
Methow  Cattle  Co.  17.  Williams,  (Wcah.  1911) 
117  Pac.  239. 
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Vol.  VI,  p.  529,  sec.  2478. 

Power  to  nuke  rules.  —  The  Land  Depart- 
ment of  the  United  States  has  the  power  to 
make  reasonable  rules  and  regulations  not  in- 
consistent with  any  valid  law.  for  the  purpose 
of  giving  effect  to  the  provisions  of  this  sec- 
tion. Van  Qesner  v,  U.  S.,  (C.  C.  A.  1907) 
153  Fed.  46. 

Disposition  of  the  public  lands  of  the 
United  States  is  vested  in  the  officers  of  the 
Greneral  Land  Office,  and  they  may  make  such 
reasonable  rules  relating  to  the  administra- 
tion of  the  laws  of  the  United  States  regulat- 
ing the  disposition  of  the  public  lands  as  they 
think  fit;  and  the. courts  have  no  authority 
to  interfere.  Eastern  Banking  Co.  f.  Love- 
joy,  (1908)  81  Neb.  169,  115  N.  W.  857. 

Congress  may  authorize  the  Secretary  of 
the  Interior  to  make  rules  and  regulations  for 
the  carrying  into  effect  of  the  provisions  of  a 
law  as  to  the  public  lands,  the  enforcement  of 
which   devolves  on   his  department.     Clyde 

Vol.  VI,  p.  533,  sec.  1. 

The  olmotu  intention  of  the  statute  was 
to  make  unlawful  any  exclusive  use  and  oc- 
cupancy of  any  of  the  public  lands  without 
claim  or  color  of  title,  or  asserted  right  un- 
der the  land  laws,  whether  by  inclosing  the 
same  or  otherwise.  Bircher  v.  U.  S.,  (C.  C. 
A.  1909)   169  Fed.  589. 

The  word  ''madep"  as  used  in  this  section, 
has  a  more  comprehensive  meaning  than  the 
words  "  constructed  '*  or  "  erected."  A  person 
"  makes "  an  inclosure  so  long  as  he  main- 
tains it,  and  therefore  the  statute  is  vio- 
lated where  a  person  maintains  the  inclos- 
ure of  land  to  which  he  has  no  claim, 
color  of  title,  or  asserted  right,  and  conse- 
quently an  indictment  charging  such  an  in- 
closure is  not  defective  for  failure  to  allege 
that,  at  the  time  the  inclosure  was  con- 
structed, defendant  had  no  claim  or  color  of 
title  to  the  land  made  or  acquired  in  good 
faith,  or  a  right  thereto  asserted  with  a 
view  to  entry.  Bircher  t?.  U.  S.,  (C.  C.  A. 
1909)   169  Fed.  589. 

What  is  indoiore.  —  Where  defendant  con- 
structed a  fence  inclosing  public  lands  in  vio- 
lation of  this  Act,  evidence  that  he  took  ad- 
vantage of  a  lake  to  make  a  part  of  his  inclos- 
ure, and  that,  though  the  fence  extended  into 
the  lake,  cattle  could  get  around  the  ends 
thereof  at  periods  of  low  water,  and  that 
there  was  a  gap  of  three-quarters  of  a  mile 
across  an  impassable  cafion,  was  insufficient 
to  establish  that  the  inclosure  was  not  com- 
plete. Thomas  v.  U.  S.,  (1905)  136  Fed.  159, 
69  C.  C.  A.  157. 

A  settler  upon  public  land  in  advance  of 
surveys  who  incloses  no  greater  area  than 
the  land  laws  permit  him  to  enter  is  not  a 
trespasser,  nor  is  his  inclosure  unlawful,  as 
this  Act  was  not  intended  to  prevent  actual 
hfma  fide  settlers  from  occupying  and  inclos- 
ing an  entryman's  proportion  of  the  public 
lands.  McAllister  r.  Okanogan  County, 
(1909)  51  Wash.  647,  100  Pac.  146. 

Defendant  owned  a  tract  of  5,000  acres  of 


(7.  Cummings,  (1909)  35  Utah  461,  101  Pac. 
106. 

The  Commissioner  of  the  General  Land  Of- 
fice and  the  Secretary  of  the  Interior  can 
enforce  by  appropriate  regulations  every  part 
of  the  public  land  laws  as  to  which  it  is  not 
otherwise  specially  provided.  Leonard  v, 
Lennox,  (C.  C.  A.  1910)   181  Fed.  760. 

Where  the  rules,  practice,  and  decisions  of 
the  federal  Land  Department  accord  with  a 
federal  statute  as  interpreted  by  a  state  court, 
the  state  court  will  give  the  departmental 
rulings  such  weight  as  they  are  entitled  to. 
Cameron  v.  Lyen,  (1910)  57  Wash.  384,  106 
Pac.  nil. 

Force  of  rule.  — A  rule  by  the  Secretary 
of  the  Interior,  the  import  of  which  is  to 
carry  into  effect  the  provisions  of  an  Act  re- 
lating to  the  public  lands,  is  valid,  and  has 
the '  same  binding  force  as  the  law  itself. 
Clyde  V,  Cummings,  (1909)  35  Utah  461,  101 
Pac.  lOe. 


grazing  land  with  a  mountain  range  to  the 
east  and  north  of  it.  He  built  a  fence  from 
the  range  on  the  east,  westward  to  the  south 
of  his  land,  i^nd  then  northwestward  to  the 
north  range,  inclosing  between  such  fence 
and  the  mountains  his  own  land  and  also  pub- 
lic lands,  which  he  used  for  a  pasture.  There 
were  two  breaks  in  the  fence  through  which, 
as  well  as  over  the  mountains,  trails  led  into 
the  pasture,  but  for  practical  purposes  the 
fence  and  mountains  prevented  defendant's 
stock  from  straying  out  and  other  stock  from 
coming  in.  It  was  held  that  such  fence  did 
not  constitute  an  unlawful  inclosure  of  public 
lands.    U.  S.  c,  Johnston,  ( 1908)  172  Fed.  635. 

Where  defendant  constructed  a  fence,  in- 
closing public  lands  in  violation  of  this  Act, 
it  is  no  defense  that  only  a  part  of  the  fence 
forming  the  inclosure  belonged  to  him,  if,  by 
joining  his  fence  to  the  fence  constructed  l^ 
others,  he  availed  himself  of  the  latter  to 
make  a  complete  inclosure.  Thomas  v,  U.  S., 
(1905)  136  Fed.  159,  69  C.  C.  A.  157. 

By  unlawfully  inclosing  government  lands 
with  his  own,  one  acquires  no  right  to  the  ex- 
clusive possession  of  such  government  lands; 
nor  can  he,  by  the  inclosure,  deprive  others 
from  peaceably  turning  cattle  thereon.  Clem- 
mons  17.  Gillette,  (1905)  33  Mont.  321,  83  Pac. 
879;  Hardman  v.  King,  (1900)  14  Wyo.  503, 
85  Pac.  382.  See  also  Lingle  v,  Snyder,  (C. 
C.  A.  1908)  160  Fed.  627;  Homer  r.  U.  S.,  (C. 
C.  A.  1911)  185  Fed.  741;  Hanley  v.  U.  S., 
(C.  C.  A.  1911)  186  Fed.  711. 

A  person  inclosing  a  section  of  land  of  the 
public  domain  for  the  purpose  of  pasturing 
his  stock  thereon  has  no  right  to  recover  dam- 
ages for  the  pasturing  of  the  land  by  an- 
other and  the  consequential  injury  resulting 
from  his  being  compelled  to  allow  his  stock  to 
run  at  large  on  the  common  range;  the  title 
to  the  land  beins  in  the  federal  government, 
and  it  alone  having  a  right  to  sue  for  an  in- 
jurv  to  it.  Clemmons  v.  Gillette,  (1905) 
33  Mont.  321,  83  Pac.  879. 
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Where  cattle  were  pastured  on  an  inclosed 
portion  of  the  public  domain,  in  violation  of 
this  section,  a  note  given  in  payment  there- 
for was  based  on  an  illegal  consideration,  and 
was  therefore  unenforceable,  though  purport- 
ing to  have  been  for  expenses  incurred  for 
the  service  of  cowboys  in  connection  there- 
with. Tandy  v,  Elmore>Ck>oper  Live  Stock 
Commission  Co.,  (1906)  113  Mo.  App.  400, 
87  S.  W.  014. 

Indictment. — ^Where  an  indictment  charged 
that  defendant  unlawfully,  etc.,  maintained 
and  controlled  an  inclosure  of  the  public 
lands  of  the  United  States  situated,  etc.,  and 
that  such  inclosure  consisted  of  posts  and 
wire  fences,  it  sufficiently  alleged  that  the 
lands  described  were  surrounded  by  posts  and 
wire  fences,  and  was  not  demurrable  for  fail- 
ure to  charge  that  the  fences  were  connected 
with  natural  barriers,  so  as  to  surround  the 
land,  etc.  Simpson  v.  U.  S.,  (C.  C.  A.  1011) 
184  Fed.  817.  See  also  Krause  t?.  U.  S.,  (1906) 
147  Fed.  442,  78  C.  C.  A.  642. 

Evidence.  —  On  the  trial  of  an  indictment 
for  inclosing  and  asserting  an  exclusive  right 
to  public  land  without  claim  or  color  of  title, 
acts,  conduct,  and  statements  of  defendants 


tending  to  show  the  aasertion  of  a  right  to 
exclude  the  general  public  or  others  from  the 
lands  described  are  competent  evidence. 
Krause  t\  U.  S.,  (1906)  147  Fed.  442,  78  C. 
C.  A.  642. 

On  the  trial  of  a  defendant  charged  with 
maintaining  an  unlawful  inclosure  of  public 
lands,  a  deed  from  a  railroad  company  to  de- 
fendant for  unsurveyed  public  lands,  described 
by  section  and  subdivision  as  though  sur- 
veyed, is  inadmissible  to  show  color  of  title, 
since  it  creates  no  right  to  any  particular 
land.  Carroll  v,  U.  S.,  (C.  C.  A.  1907)  164 
Fed.  426. 

Verdict.  —  On  the  trial  of  an  indictment 
for  violation  of  this  section,  containing  three 
counts,  the  first  charging  the  unlawful  erec- 
tion and  construction  of  an  inclosure  of  cer- 
tain public  lands,  the  second  the  unlawful 
maintenance  and  control  of  such  inclosure, 
and  the  third  the  unlawful  prevention  and  ob- 
struction of  free  passage  over  said  lands  by 
means  of  fencing  and  inclosing  the  same,  a 
verdict  of  not  guilty  on  the  first  and  third 
counts  is  not  inconsistent  with  one  of  guilty 
on  the  second.  Carroll  r.  U.  S.,  (C.  C.  A. 
1907)   164  Fed.  426. 


Vol.  VI,  p.  535,  sec.  2. 

Suit  to  abate  fences.  —  This  section  ap- 
plies to  the  inclosure  and  appropriation  to 
private  use  of  such  lands  by  fences  built  on 
other  lands,  and  the  government  may  main- 


tain a  suit  thereunder  to  abate  such  fences. 
Cardwell  r.  U.  S.,  (1906)  136  Fed.  603,  69 
C.  C.  A.  367. 


1909  Supp.,  p.  541.     [Railroad  rights  of  way,  etc.'\ 


This  Act  is  effective  and  complete  without 
any  judicial  or  other  or  further  proceedings 
on  the  part  of  the  government,  and  the  ques- 
tions of  fact  upon  which  the  forfeiture  de- 
pends may  be  inquired  into  and  determined 


in  any  judicial'  proceedings  in  which  rights 
claimed  under  the  original  grants  are  in- 
volved. Columbia  Valley  R.  Co.  v.  Portland, 
etc.,  R.  Co.,  (1908)  48  Wash.  472,  93  Pac 
1067. 


PUBLIC  MONEYS^ 


Vol.  VI,  p.  547,  sec.  3617. 

This  section  was  cited  in  U.  S.  v.  Mason,   (1910)  218  U.  S.  617,  31  S.  Ct.  28,  54  U.  a 
(L.  ed.)    1133,  affirming  177  Fed.  662. 


Vol.  VI,  p.  555,  sec.  3625. 

The  constitiitional  principle!.  —  To  the 
same  effect  as  the  second  paragraph  of  the 
original  note.  U.  S.  V.  Dillin,  (C.  C.  A. -1909) 
168  Fed.  813. 

Officers  whoae  terms  have  expired.  —  R.  S. 
sec.  3626  ei  aeq.,  which  provide  that,  when- 
ever an  officer  who  has  received  public  money 
before  it  is  paid  into  the  Treasury  of  the 
United  States  fails  to  render  his  account  or 
pay  over  the  same,  as  required  by  law,  a 
distress  warrant  shall  be  issued  by  the  Solici- 
tor of  the  Treasury  against  the  delinquent 


officer  and  his  sui^eties,  which  shall  be  levied 
on  his  property,  and  if  his  goods  and  chattels 
shall  not  be  sufficient  to  satisfv  the  warrant 
it  may  be  levied  on  the  person  of  such  officer, 
who  may  be  committed  to  prison,  cannot  be 
construed  to  apply  only  to  persons  who  are 
officers  of  the  government  at  the  time  the 
warrant  is  issued,  so  as  to  exclude  from  their 
operation  officers  who  are  found  delinquent  at 
the  close  of  their  terms  of  office.  U.  S.  f. 
Dillin,   (C.  C.  A.  1909)    168  Fed.  813. 
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Vol.  VI,  p.  557,  sec.  3627. 

Defeadant  at  large  on  baiL  — The  fact 
that  a  person  is  under  indictment  for  em- 
bezzlement of  public  money  as  an  officer  of 
the  United  States  and  has  given  bail  does  not 
exempt  him  from  being  imprisoned  on  a 
Treasury  distress  warrant  for  the  collection 

Vol.  VI,  p.  561,  sec.  3639. 

Liability  for  money  lost  m  transmiaaion.  — 
Under  this  section,  which  requires  all  col- 
lectors of  customs  to  retain  the  sums  collected 
till  the  same  are  ordered  by  the  proper  de- 
partment or  officer  transferred  or  paid  out, 
and  then  to  make  the  transfer  or  payment  as 
directed,  and  the  regulations  of  the  Treasury 
Department,  made  pursuant  thereto,  requir- 
ing collectors  to  deposit  customs  dues  col- 
lected with  the  Treasurer  or  an  Assistant 
Treasurer,  using  therefor  a  designated  ex- 
press company  and  forms  of  vouchers  and 


of  such  indebtedness,  where  he  is  in  the  cus- 
tody of  the  marshal  of  the  same  court,  which 
can  order  his  production  for  trial  on  the  in- 
dictment at  any  time,  and  where  neither  the 
court  nor  the  prosecuting  officer  objects.  U. 
S.  V,  Dillin,  (C.  C.  A.  1909)  168  Fed.  813. 


n^ay  bills  provided  by  the  department,  a  col- 
lector who  has  followed  such  directions  ki 
making  up  a  package,  and  in  taking  the  re- 
ceipt for  the  same  from  the  express  company, 
cannot  be  held  liable  on  his  bond  for  the  loss 
of  any  part  of  the  contents  of  such  package 
before  it  reaches  the  Assistant  Treasurer,  to 
whom  it  is  properly  addressed.  U.  8.  t?.  Bren- 
del,  (C.  C.  A.  1906)   136  Fed.  737. 

This  section  was  cited  in  U.  S.  «?.  Mason, 
(1910)  218  U.  S.  517,  31  S.  Ct.  28,  54  U.  8. 
(L.  ed.)  1133,  affirming  177  Fed.  552. 


Vol.  VI,  p.  563,  sec.  3646. 

Amendment.  —  This  section  was  amended  by  Act  of  Feb.  23,  1909,  ch.  174,  35  Stat.  L. 
643,  1909  Supp.  Fed.  Stat.  Annot.  566. 

Vol.  VI,  p.  564,  sec.  3647. 

Amendment.  —  This  section  was  amended  by  Act  of  Feb.  23,  1909,  ch.  174,  35  8tat.  L. 
643,  1909  Supp.  Fed.  Stat.  Annot.  566. 


with  a  right  to  compensation,  a  disbursing 
agent  for  the  funds  appropriated  for  a  post 
office  at  Washington,  under  section  3658, 
which  authorizes  such  appointments  only 
where  there  is  no  collector  at  the  place  of  lo- 
cation of  a  public  work.  Bartlett  v,  U.  8., 
(1905)  197  U.  S.  230,  25  S.  Ct.  433,  49  U.  8. 
(L.  ed.)  735. 


Vol.  VI,  p.  571,  sec.  3658. 

The  existence  of  a  collector  of  customs, 
under  R.  8.  sec.  2550,  2  Fed.  Stat.  Annot.  539. 
for  the  Greorgetown  district,  which  is  defined 
in  that  section  as  comprising  "  all  the  waters 
and  shores  of  the  Potomac  river  within  the 
state  of  Maryland  and  the  District  of  Ck>lum- 
bia,  from  Pomonkey  creek  to  the  head  of  the 
navigable  waters  of  that  river,"  precludes  the 
Secretary  of  the  Treasury  from  appointing. 

Vol.  VK  p.  573,  sec.  5489. 

This  section  was  cited  in  U.  S.  v.  Mason,   (1910)   218  U.  S.  517,  31  8.  Ct.  28,  54  U.  6. 
(L.  ed.)   1133,  affirming  177  Fed.  552. 

Vol.  VI,  p.  573,  sec.  5490. 

This  section  was  cited  in  U.  S.  v.  Mason,  (1910)   218  U.  8.  517,  31  8.  Ct.  28,  54  U.  8. 
(L.  ed.)  1133,  affirming  177  Fed.  552. 

Vol.  VI,  p.  575,  sec.  5493. 

This  section  was  cited  in  U.  8.  v.  Mason,  (1910)   218  U.  8.  517,  31  8.  Ct.  28,  54  U.  S. 
(L.  ed.)   1133,  affirming  177  Fed.  552. 


Vol.  Vh  p.  576,  sec.  5497. 

Scope  of  statute.  —  This  section  extends 
the  crime  of  embezzlement  of  public  money  to 
"every  ,  .  .  person  .  .  .  who  uses,  trans- 
fers, converts,  appropriates,  or  applies  any 
portion  of  the  public  money  for  any  purpose 


not  described  by  law.*'  U.  8.  v,  Greene,  (1906) 
146  Fed.  778. 

This  section  was  cited  in  U.  8.  v.  Mason, 
(1910)  218  U.  S.  517,  31  S,  Ct.  28.  54  U.  R. 
(L.  ed.)    1133,  affirming  177  Fed.  552, 
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Vol.  VI,  p.  595,  sec.  1765. 

Compensation  for  the  senrices  of  an  in- 
•pector  of  electric  light  plants  in  the  Treas- 
ury Department,  rendered  in  connection  with 
the  installation  of  an  electric  light  plant  for 
the  buildings  of  the  Interior  Department,  at 
the  request  of  the  Secretary  of  the  Interior, 
and  by  the  direction  of  the  Secretary  of  the 
Treasury,  is  forbidden  by  this  section,  al- 
though such  services  were  valuable,  and  were 


performed  after  hours,  and  in  addition  to  a 
full  discharge  of  regular  duties,  sinoe  the  ease 
is  one  of  the  performance  of  extra  services 
which  the  law  did  not  specially  require,  and 
for  which  it  did  not  fix  the  remuneration,  and 
not  a  case  of  the  filling  of  two  distinct  places, 
offices,  or  employments.  Woodwell  v.  U.  S., 
(1909)  214  U.  S.  82,  29  S.  Ct  677,  63  U.  S. 
(L.  ed.)  919. 


Vol.  VI,  p.  606,  sec.  1782. 

Constitutionality.  —  The  powers  of  the 
federal  government  were  not  exceeded  by  the 
enactment  of  this  section,  making  it  a  misde- 
meanor for  a  United  States  sena&r  to  receive 
or  agree  to  receive  compensation  for  services 
rendered  before  any  department,  in  relation 
to  any  proceeding  in  which  the  United  States 
is  interested.  Burton  t*.  U.  S.,  (1906)  202  U. 
S.  344,  26  S.  Ct.  688,  50  U.  S.  (L.  ed.)   1057. 

Authority  of  the  Senate  of  the  United 
States  over  its  members  is  not  interfered 
with  by  this  section.  Burton  r.  U.  S.,  (1906) 
202  U.  S.  344,  26  S.  Ct.  688,  60  U.  S.  (L.  ed.) 
1067. 

Interference  with  discharge  of  senatorial 
duties.  —  The  discharge  by  a  senator  of  the 
United  States  of  his  legitimate  duties  is  not 
interfered  with  by  this  section,  making  it  a 
misdemeangr  for  a  United  States  senator  to 
receive  or  asree  to  receive  compensation  for 
services  rendered  before  any  department,  in 
relation  to  any  proceeding  in  which  the 
United  States  is  interested.  Burton  v,  U.  S., 
(1906)  202  U.  S.  344,  26  S.  a.  688,  60  U.  S. 
(L.  ed.)   1067. 

Separate  offenses.  —  The  agreement  to  re- 
ceive, and  the  receipt  of,  the  forbidden  com- 
pensation, are  made  two  separate  and  dis- 
tinct offenses  by  this  section,  making  it  a 
misdemeanor  for  a  United  States  senator  to 
receive  or  anee  to  receive  compensation  for 
services  rendered  before  any  department,  in 
relation  to  any  proceeding  in  which  the  United 
States  is  interested.  Burton  v.  U.  S.,  (1906) 
202  U.  S.  344,  26  S.  Ct.  689,  60  U.  S.  (L.  ed.) 
1067. 

Venue  of  crime.  —  The  physical  absence  of 
an  accused  from  the  state  of  Missouri  when 
the  acceptance  by  a  St.  Louis  corporation  of 
his  offer  to  render  services  in  consideration 
of  the  compensation  forbidden  by  this  sec- 
tion was  despatched  by  mail  or  telegram,  was 
held  not  to  deprive  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri  of  jurisdiction  of  the  offense,  on  the 
theory  that  the  crime  was  not  committed  in 
that  district,  within  the  meaning  of  U.   S. 


Const.,  art.  3,  sec.  2,  and  Sixth  Amendment, 
requiring  the  trial  of  all  crimes  against  the 
United  States  to  be  held  in  the  state  and 
district  where  such  crimes  shall  have  been 
committed.  Burton  v,  U.  S,,  (1906)  202  U. 
S.  344,  26  S.  Ct,  688,  50  U.  S.  (L.  ed.)   1067. 

Sufficient  indictment.  —  An  indictment 
charged  an  offense  under  this  section,  where  it 
averred  that  the  accused,  being  a  senator,  re- 
ceived compensation  for  services  rendered  be- 
fore the  Post  Office  Department  for  the  pur- 
pose of  indicating  a  decision  favorable  to  his 
client  in  a  fraud  order  inquiry  pending  be- 
fore that  department.  Burton  i?.  U.  S.,  (1905) 
196  U.  S.  296,  26  S.  Ct.  243,  49  U.  S.  (L.  ed.) 
482,  reversing  (1904)  131  Fed.  562. 

Where  an  indictment  alleged  that  the  de- 
fendant, being  then  and  there  a  clerk  in  the 
employ  of  the  government  in  the  United 
States  Land  Office  at  D.,  dilring  his  continu- 
ance in  office,  did  wrongfully  and  unlawfully 
agree  to  receive  compensation  for  services 
rendered  to  a  public  land  entryman,  etc.,  it 
was  held  to  sufficiently  allege  that  accused 
was  an  official  or  clerk  of  the  government 
U.  S,  V.  Long,  (1911)   184  Fed.  184. 

Where  an  indictment  against  a  clerk  of  a 
government  Land  Office  for  unlawfully  agree- 
ing to  receive  compensation  for  services  ren- 
dered to  an  entryman  alleged  that  the  ser- 
vices were  rendered  in  relation  to  a  proceed- 
ing and  claim  in  which  the  United  States 
was  a  party  and  interested,  before  the  United 
States  Land  Office,  to  obtain  title  to  certain 
government  land  from  the  government,  it 
sufficiently  appeared  that  the  land  concern- 
ing which  the  alleged  agreement  was  had 
was  the  property  of  the  United  States.  U. 
S.  V.  Long,  (1911)   184  Fed.  184. 

Joinder  of  offenses.  —  Charges  against  the 
same  defendant  for  conspiracy  to  defraud 
the  United  States,  based  on  R.  S.  sec.  6440, 
2  Fed.  Stat.  Annot.  247,  and  for  receiving 
money  from  their  alleged  coconspirator  for 
aiding  to  procure  a  contract  from  the  gov- 
ernment, and  for  services  rendered  in  rela- 
tion to  the  same,  based  on  section  1781,  1 
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Fed.  Stat.  Annot.  712,  and  tbie  stctioa,  de- 
fendants being  clerks  in  a  department,  and 
such  charges  all  relating  to  the  same  trans- 
action, may  properly  be  joined  in  different 
counts  in  the  same  indictment  under  R.  S. 
sec.  1024,  2  Fed.  Stat.  Annot.  337.  Mc- 
Grecor  r.  U.  S.,  (C.  C.  A.  1904)  134  Fed.  187. 

SisqtULlification  for  holding  office.  —  Sena- 
tors of  the  United  States  do  not  hold  their 
places  "  under  the  government  of  the  United 
States,"  within  the  meaning  of  the  declara- 
tion in  this  section^  that  any  one  convicted 
under  its  provisions  shall  be  incapable  of 
holding  any  office  of  honor,  trust,  or  profit 
under  that  government.  Burton  v.  U.  S., 
(1906)  202  U.  S.  344,  26  S.  Ct.  689,  50  U.  S. 
(L.  ed.)   1057. 

A  fraud  order  inquiry  pending  before  the 
Post  Office  Department  is  a  proceeding  in 
which  the  United  States,  although  having  no 
direct  money  or  pecuniarv  interest  in  the 
result,  is  "directly  or  indirectly  interested" 
within  the  meaning  of  this  section.  Burton 
V.  U.  S.,  (1906)  202  U.  S.  344,  26  S.  Ct.  689, 
50  U.  S.  (L.  ed.)   1067. 

Death  of  defendant  after  judgment.— A 
judipment  entered  against  a  defendant  con- 
victed under  this  section^  which  provides 
that  any  person  violating  the  same  shall  be^ 
deemed  guilty  of  a  misdemeanor  and  shall  be 
imprisoned  and  fined,  is  whollv  penal,  and 
the  death  of  a  defendant  after  Judgment  and 
while  the  case  is  pending  in  an  appellate 
court  on  writ  of  error  operates  to  abate  the 
entire  cause  of  action,  and  the  fine  is  not 
collectible  from  the  defendant's  estate.  U. 
S.  17.  Dunne,  (C.  C.  A.  1909)   173  Fed.  254. 

Former  jeopardy.  —  An  acquittal  upon  the 
charge  of  having  received  the  compensation 
forbidden  by  this  section  from  a  specific  per- 
son, described  in  the  indictment  as  an  officer 
and  employee  of  a  corporation,  will  not  sus- 
tain a  plea  in  bar  of  a  prosecution  upon  the 
charge  of  having  received  such  compensation 
from  the  corporation,  where  the  accused  de- 
clined to  plead  further  after  his  demurrer  to 
the  answer,  alleging  that  the  two  offenses 
are  not,  in  legal  effect,  identical,  was  over- 
ruled. Burton  r.  U.  S.,  (1906)  202  U.  S. 
344,  26  S.  Ct.  689,  50  W  S.   (L.  ed.)    1057. 

Receiver  of  Land  Office.  —  This  section  ap- 
plies to  a  receiver  of  a  Land  Office  in  respect 
to  matters  before  his  own  office  or  which  may 
come  before  it  for  his  action  thereon  either 


judicial,  tzaoutive,  or  merely  clerical,  and 
without  reoard  to  the  question  whether  the 
service  rendered  or  to  be  rendered  is  proper 
or  improper,  and  a  receiver  commits  an  of- 
fense under  said  section  by  receiving  com- 
pensation for  giving  advance  information  to 
the  person  paying  the  same  of  the  restora- 
tion of  lan(U  to  the  public  domain  through 
the  action  of  the  Land  Department,  which 
lands  thereby  become  subject  to  entry  by 
means  of  scrip  or  otherwise  in  his  district. 
U.  S.  t?.  Booth,  (1906)  148  Fed.  112. 

Clerk  in  Land  Office.  —  Since  an  applica- 
tion to  purchase  lands  from  the  government 
under  the  Timber  and  Stone  Act  (Act  June 
3,  1878,  ch.  151,  20  Stat.  L.  89,.  7  Fed.  Stot. 
Annot.  300)  is  in  effect  the  inauguration  of 
a  proceeding  through  which  land  is  acquired 
from  the  government  in  which  the  govern- 
ment is  an  interested  party,  it  has  been  held 
that  such  act  covered  an  agreement  by  a 
clerk  in  the  employ  of  the  government  in  a 
local  Land  Office  to  receive  compensation  for 
services  rendered  in  informing  an  entryman 
when  certain  land  belonging  to  the  United 
States  would  be  open  for  entry  under  such 
act,  and  in  assisting;  him  to  obtain  title 
thereto  from  the  United  States  imder  such 
act.    U.  S.  t7.  Long,  (1911)   184  Fed.  184. 

A  clerk  in  one  of  the  departmenta  is  sub- 
ject to  indictment  under  this  section  as  an 
"officer  and  clerk  of  the  United  States." 
McGregor  v.  U.  S.,  (C.  C.  A.  1904)  134  Fed. 
189. 

Evidence  of  payment.  —  An  averment  in 
an  indictment,  charging;  a  United  States  sen- 
ator with  having  received  certain  checks  at 
St.  Louis,  Missouri,  as  compensation  for  ser- 
vices rendered  before  the  Post  Office  Depart- 
ment, in  violation  of  this  section,  and  alleg- 
ing the  payment  to  him  of  the  money  thereon 
at  that  place,  was  not  supported  by  evidence 
that  the  checks,  drawn  on  a  St.  Louis  trust 
company,  were  received  by  him  in  the  city  of 
Washington,  and  were  by  him  there  indorsed 
and  deposited  with  a  local  bank,  and  were 
afterwards  paid  at  St.  Louis,  and  that  the 
amount  of  each  check  was,  immediately  upon 
deposit,  credited  by  the  Washington  bank  to 
the  account  of  defendant,  who  had  the  right 
to  draw  against  the  account  without  waiting 
for  payment  at  St.  Louis.  Burton  f.  U.  S., 
(1906)  196  U.  S.  295,  25  S.  Ct.  243,  49  U.  S. 
(L.  ed.)  482,  Tet>ening  (1904)   131  Fed.  552. 


Vol.  VI,  p.  610,  sec.  5481. 

A  special  agent  of  the  General  Land  Office, 

whether  appointed  by  the  Secretary  of  the 
Interior  or  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  is  not  an  officer  of  the 
United  States  within  the  meaning  of  R.  S. 
sec.   5481,  providing  for  the  punishment  of 


"every  officer  of  the  United  States  who  is 
guilty  of  extortion  under  color  of  his  office/' 
and  is  not  subject  to  indictment  and  prose- 
cution under  said  section.  U.  S.  r.  S^lier- 
hohE,  (1904)  133  Fed.  333;  U.  S.  v.  Schlier- 
holz,  (1905)  137  Fed.  616. 


Vol.  VI,  p.  611,  sec.  5498. 

Miniater  to  foreign  country.  —  Under  this 
section  a  person  who  has  entered  into  a  con- 
tract with  another  to  assist  him  in  prose- 
cuting the  claims  of  a  city  against  the  gov- 


ernment, but  who  shortly  afterwards  ac- 
cepts the  post  of  minister  to  a  foreign  coun- 
try, and  holds  such  post  during  the  prosecu- 
tion of  the  claim,  cannot  recover  any  fee  for 
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the  proBecution  of  the  claim.    He  can,  how-  cannot  recover  any  fee  for  seryieeB.    Fox  v, 

ever,  upon   payment  of  the  claims,  recover  Willis,    (1903)    114  Ky.  940,  72  S.  W.  330, 

from   his    associate    any    attorney    fee^    and  73  S.  W.  743. 
costs   advanced    for    his   benefit,    though   he 


Vol.  VI,  p.  614.     [Suits  against  public  officers,  etc.'\ 


The  raccessor  in  office  of  a  judge  of  a  ter- 
ritorial court  may  be  substituted  in  the 
place  of  his  predecessor  on  appeal  from  a 
final  judgment  denying  mandamus  to  com- 
pel the  latter  to  talce  jurisdiction  of  an  ac- 
tion attempted  to  be  brought  in  his  court, 
since  the  case  may  properly  be  considered 
one  in  which  there  is  a  necessity  for  such 


action  in  order  to  obtain  a  settlement  of  the 
question  involved,  within  the  meaning  of 
this  act,  authorizing  substitution  in  acttons 
brought  by  or  against  federal  public  officers 
iu  their  official  capacity,  or  in  relation  to 
the  discharge  of  their  official  duties.  Gale- 
donian  Goal  Co.  v.  Baker,  (1905)  196  U.  S. 
432,  25  S.  Ct.  375,  49  U.  S.  (L.  ed.)  540. 


PUBLIC  PRINTING. 


Vol.  VI,  p.  644,  seo.  4. 

ContractB  for  purchase  of  paper  for  postal 
cards.  —  The  Public  Printer  cannot  lawfully 
enter  into  a  contract  for  the  purchase  of  all 


the  paper  required  in  the  printing  of  postal 
cards  for  a  period  of  four  years.  (1909) 
27  Op.  Atty.-Oen.  584. 


Vol.  Vl,  p.  658,  seo.  89. 

Special  reports  of  department  chiefs.  — 
This  section  authorizes  the  printing  of  2,500 
copies  of  special  as  well  as  annual  reports 


of  department  bureau  chiefs,  when  such 
printing  is  directed  by  the  head  of  a  de- 
partment.    (1905)  25  Op.  Atty.-Gen.  377. 


1909  Supp.,  p.  572.     IPvblic  printing  and  binding,  etc.^ 


The  phrase  "  document  or  reports/'  as  used 
in  this  resolution,  prescribing  the  appropria- 
tion or  allotment  out  of  which  the  cost  of 
printing  and  binding  of  documents  or  re- 
ports emanating  from  the  executive  depart- 
ments, bureaus,  and  independent  offices  of 
the  government  shall  be  paid,  is  restricted  to 
*'  executive  documents  and  reports,"  and  does 
not  embrace  the  printed  laws  authorized  by 
section  56  of  the  Act  of  Jan.  12,  1895,  6  Fed. 
Stat.  Annot.  159.  (1908)  26  Op.  Atty.-Gen. 
514. 

The  Official  Register  of  the  United  States, 
being  a  public  document  emanating  from  the 
Census  (jffice,  all  expense  incurred  in  its  ac- 


tual preparation  for  printing,  apart  from 
.the  creation  of  the  manuscript,  is  chargeable 
under  this  joint  resolution  to  the  appro- 
priation or  allotment  of  appropriation  for 
printing  and  binding  for  the  Census  Office; 
and  the  balance  of  the  cost  thereof,  which 
include  the  cost  of  binding  and  any  charge 
which  may  be  incurred  in  the  creation  of  the 
manuscript,  should  be  charged  to  the  Con- 
gressional allotment  and  the  appropriate  ex- 
ecutive allotment  in  proportion  to  the  num- 
ber of  copies  delivered  to  Congress  and  to 
each  department.  (1908)  26  C^,  Atty.-Oen. 
552. 


1909  Supp.,  p.  574,  sec.  2,  par.  7. 

statutes,  resolutions,  or  treaties.  —  The 
language  of  this  paragraph  prescribing  the 
appropriation  or  allotment  out  of  which  the 
cost  of  printing  any  document  or  report 
thereafter  printed  by  order  of  Congress  snail 


be  paid,  when  read  in  connection  with  sec- 
tion 56  of  the  Act  of  Jan.  12,  1895,  6  Fed. 
Stat.  Annot.  158,  does  not  refer  to  statutes, 
resolutions,  or  treaties.  (1908)  26  Op. 
Atty.-Gen.  514. 
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Vol.  VI,  p.  700,  sec.  1.     [Condemnation  for  building  sites,  etc.] 


AQthoriMtion  of  officer  necessary.  —  This 
act  providing  for  proceedings  for  the  con- 
demnation of  land  for  public  use  by  the 
United  States  confers  no  general  authority 
to  acquire  land,  but  only  authority  to  insti- 
tute proceedings  for  condemnation  where  its 
acquirement  is  otherwise  authorized.  U.  S. 
V,  Certain  Lands  in  Narragansett,  (1906) 
145  Fed.  654. 


Nature  of  proceeding.  —  A  proceeding  by 
the  United  States  for  the  condemnation  of 
land  for  public  use,  and  for  the  assessment 
and  payment  of  damages  therefor,  is  not  a 
proceeding  to  collect  an  account  or  claim 
against  the  United  States,  but  an  adversary 
proceeding  instituted  by  the  United  States 
against  landowners  for  the  taking  thereof. 
U.  S.  V,  Sargent,  (C.  C.  A.  1908)  162  Fed.  81. 


Vol.  VI,  p.  705,  sec.  2. 

Interest.  —  This  act  authorizes  condemna- 
tion of  land  for  public  use  by  the  United 
States,  and  declares  that  the  practice,  plead- 
ings, forms,  and  modes  of  proceeding  shall 
conform  to  the  practice,  pleadings,  forms, 
and  proceedings  existing  in  courts  of  record 
in  like  cases  in  the  state.  Rev.  Laws  Minn. 
1905,  sec.  2534,  declares  that  on  payment  of 
damages,  with  costs  and  interest,  if  any,  in 
condemnation  proceedings,  the  petitioner 
mav  take  possession,  etc.,  and  section  2535 
declares  that  all  such  damages,  whether  as- 


sessed by  commissioners  or  on  appeal,  shall 
bear  interest  from  the  time  of  filing  the  com- 
missioners' report.  It  was  held  that  an  or- 
der in  proceedings  in  the  United  States  Dis- 
trict Court  for  the  District  of  Minnesota, 
confirming  a  report  of  commissioners  in  con- 
demnation proceedings  by  the  United  States, 
properly  awarded  interest  on  the  damages 
assessed  for  the  land  taken  from  the  date 
of  the  commissioners'  report.  U.  8.  v,  Sar- 
gent, (C.  C.  A.  1908)   162  Fed.  81. 


Vol.  VI,  p.  711,  sec.  3748. 

Title  to  military  clothing.  —  Under  this 
section  prohibiting  the  purchase,  sale,  pledge, 
loan  or  gift  by  a  soldier  of  any  of  his  cloth- 
ing, arms,  military  outfit,  and  accouterments, 
the  government  in  supplying  the  soldier  or 
recruit  with  equipments  suitable  and  neces- 
sary for  the  discharge  of  his  military  duties 
retains  title  to  the  same;  it  being  regarded 
as  public  property,  whether  remaining  in  a 
public  depot  or  in  the  possession  of  the  in- 
dividual   soldier,    and    this    notwithstanding 


the  soldier  is  allowed  to  retain  such  articles 
of  clothing  as  he  has  then  in  use  on  the  ex- 
piration of  his  term  of  service.  U.  S.  v. 
Hart,  146  Fed.  202;  Lobosco  v.  U.  S.,  (C.  C. 
A.  1911)    183  Fed.  742. 

This  section  as  amended  and  enlarged  is 
now  contained  in  section  35  of  the  Penal 
Code,  1909  Supp.  Fed.  Stat.  Annot.  414, 

Other  related  sections.  —  See  also  under 
R  S.  sees.  1242  and  5438,  7  Fed.  Stat.  Annot. 
1017,  and  2  Fed.  Stat.  Annot.  31. 


Vol.  VI,  p.  714,  sec.  3753. 

Nature  of  stipulation.  —  A  stipulation  exe- 
cuted by  the  United  States  district  attorney 
on  behalf  of  the  government,  conformsbly  to 
K.  S.  sees.  3753,  3754,  with  a  view  to  obtain- 
ing possession  of  vessels  building  for  the 
United  States,  which  were  in  the  hands  of  a 
receiver  appointed  in  proceedings  under  a 
state  supply  lien  law,  was  held  not  to  de- 
prive the  United  States  of  any  right  which 
it  had  to  assert  claims  to  priority  under  the 
building  contracts  or  rights  existing  by  rea- 
son of  the  sovereignty  of  the  Unit^  States, 
since  the  evident  purpose  of  these  sections  is 
that  neither  the  United  States  nor  the  claim- 
ants  to   the  property  shall  lose  any  rights 


because  of  the  release  under  the  stipulation, 
but  the  rights  of  the  parties  shall  continue 
to  be  such  as  they  were  before  the  change  of 
possession.  U.  S.  v,  Ansonia  Brass,  etc.,  Oo., 
(1910)  218  U.  S.  452,  31  S.  Ct.  49,  54  U.  S. 
(L.  ed.)   1107. 

Interest  on  daims.  —  Under  this  and  the 
following  section  a  stipulation  declaring  that 
its  object  was  to  secure  to  all  the  claimants 
the  fullest  possible  protection  and  security 
did  not  entitle  the  claimants  to  receive  in- 
terest upon  the  proceeds  of  the  property  in 
the  hands  of  the  United  SUtes.  William  R. 
Trigg  Co.  r.  Bucyrus  Co.,  (1905)  104  Va.  79, 
51  S.  E.  174. 
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Vol.  VI,  p.  728,  sec.  9,  note. 

Rights  against  pre-emption  claimanta.  — 
The  Union  Pa<sific  Railroad  Ck)mpany,  East- 
ern Division^  had  a  riffht  to  extend  its  road 
west  of  the  100th  meridian  via  Denver  to  a 
connection  with  the  main  line  of  the  Union 
Pacific  Bailroad  under  this  'section,  and  a 
right  of  way  400  feet  in  width  through  the 
public  lands  for  the  road  as  so  extended  was 
given  the  company  by  that  provision.     It  has 

Vol  Vf,  p.  733,  sec.  5258. 

Attacliment  of  railway  cars.  —  Cars  owned 
by  a  foreign  railway  company,  which  have 
temporarily  come  into  the  state  in  the  course 
of  interstate  transportation,  through  the 
agency  of  other  carriers,  are  subject  to  at- 
tachment under .  the  state  laws,  despite  the 
provisions  of  the  Interstate  Commerce  Act 
and  of  Uiis  section,  securing  continuity  of 
transportation.  Davis  v.  Cleveland,  etc.,  R. 
Co.,  (1910)  217  U.  S.  167,  30  S.  Ct.  463,  64 
U.  S.  (L.  ed.)  708.  See  also  Southern  Flour, 
etc.,  Co.  V.  Northern  Pac.  R.  Co.,  (1906)  127 
Ga.  626,  66  S.  £.742;  De  Rochemont  v.  New 


been  held  that  this  right  of  way  was  effective 
as  against  a  complainant,  who  initiated  a 
preemption  claim  to  certain  land  on  June  16, 
1866,  by  settling  thereon  from  the  date  of 
the  grant,  July  2,  1864;  the  land  being  then 
a  part  of  the  public  domain.  Stuart  r. 
Union  Pac.  R.  Co.,  (C.  C.  A.  1910)  178  Fed. 
753. 


York  Cent.,  etc.,  R.  Co.,  (1900)  76  N.  H.  158, 
71  Atl.  868. 

Gamiahment  of  freight  of  nonresident  car- 
rier.—  Sums  due  to  a  foreign  railway  car- 
rier from  other  carriers  as  the  former's  share 
of  freight  on  interstate  shipments  may  be 
garnished  under  the  state  laws,  despite  the 
provisions  of  the  Interstate  Commerce  Act 
and  of  this  section,  securing  continuity  of 
transportation.  Davis  v,  Cleveland,  etc.,  R. 
Co.,  (1910)  217  U.  S.  167,  30  S.  Ct.  463,  54 
U.  S.   (L.  ed.)  708. 


Vol.   VI,   p.   752,   sec.    1.      [^ct  of  March  2,  1893.] 


Amendment.  —  This  section  was  amended 
by  Act  of  March  2,  1903,  ch.  976,  32  Stat.  L. 
943,  10  Fed.  Stat.  Annot.  375. 

Constitutional.  —  The  Federal  Safety  Ap- 
pliance Act  governing  railways  is  constitu- 
tional. Chicago,  etc.,  R.  Co.  r.  Brown,  (C. 
C.  A.  1911)   185  Fed.  80. 

Construction.  —  The  Safety  Appliance  Act 
is  remedial  in  its  character,  enacted  for  the 
better  protection  of  railroad  employees  and 
travelers  by  rail,  and  it  should  be  construed 
by  the  courts,  as  far  as  its  terms  will  admit, 
so  as  to  carry  out  fully  the  intention  of  Con- 
gress. U.  S.  V.  Central  of  Georgia  R.  Co., 
(1907)  157  Fed.  893;  U.  S.  v.  Southern  R. 
Co.,  (1909)  170  Fed.  1014;  U.  S.  r.  Chicago, 
etc.,  R.  Co.,  (1908)  173  Fed.  684;  Southern 
R.  Co.  V.  Snyder,  (C.  C.  A.  1911)  187  Fed. 
492. 

The  doctrine  that  statutes  in  derogation 
of  the  common  law  are  to  be  construed 
strictly  does  not  demand  that  the  act  com- 
pelling interstate  carriers  to  adopt  automatic 
couplers,  in  which  there  is  an  undoubted  in- 
tention to  make  some  change  in  the  existing 
law,  should  be  so  construed  as  to  defeat  the 
obvious  object  of  Congress.  Johnson  v. 
Southern  Pac.  Co.,  (1904)  196  U.  S.  1,  25  S. 
Ct.  158,  49  U.  S.  (L.  ed.)  303,  (1902)  117 
Fed.  462,  54  C.  C.  A.  508.  Compare  U.  S. 
r.  Illinois  Cent.  R.  Co.,  (1907)  156  Fed.  182, 
in  which  it  was  held  that  this  Act  is  a  crim- 


inal statute  creating  public  offenses,  and  is 
to  be  construed  in  accordance  with  the  rules 
governing  the  construction  of  such  statutes, 
and  that  trials  thereunder  are  governed  by 
the  rules  of  criminal  procedure  and  evidence. 
The  undoubted  purpose  of  Congreis  in  en- 
acting the  safety  appliance  laws  was  humani- 
tarian, and  such  statute  should  not  be  frit- 
tered away  by  judicial  construction.  U.  8. 
r.  Chicago,  etc.,  R.  Co.,  (1906)  149  Fed.  486; 
Wabash  R.  Co.  ©.  U.  S.,   (1909)   168  Fed.  1, 

iio    V/.    Kj,   J\.    fSVo. 

Intent.  —  The  purposes  of  the  Safety  Ap- 
pliance Acts  fall  within  the  rule  applicable 
to  statutes  to  prevent  fraud  upon  the  revenue 
and  for  the  collection  of  customs,  where  intent 
does  inhere  in  their  violation.  U.  S.  r.  Great 
Northern  R.  Co.,   (1906)   150  Fed,  22^. 

Duty  absolute.  —  A  carrier  using,  in  mov- 
ing interstate  traffic,  cara  whose  condition 
does  not  satisfy  the  requirements  of  the 
Safety  Appliance  Acts  cannot  escape  the  pen- 
alty therein  prescribed  by  showing  that  it 
exercised  reasonable  care  in  equipping  its 
cars  with  the  required  safety  appliances,  and 
used  due  diligence  to  keep  them  in  repair  by 
the  usual  inspection,  but  the  statutes  impose 
an  absolute  duty  upon  the  carrier  which  ia 
not  discharged  by  the  exercise  of  reasonable 
care  or  diligence.  Chicago,  etc.,  R.  Co.  v,  U. 
S.,  (1911)  220  U.  S.  559,  31  S.  Ct.  612,  55 
U.  S.  (L,  ed.)  582,  affirming  (1909)  170  Fed. 
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556,  95  G.  C.  A.  642;  Delk  v.  Si.  Louie,  etc., 
R.  Co.,  (1911)  220  U.  S.  580,  31  S.  Ct.  617, 
55  U.  a  (L.  ed.)  590,  reversing  (1908)  158 
Fed.  931,  14  Ann.  Cas.  233,  86  C.  C.  A.  95;  U. 
S.  V.  Southern  R.  O.,  (1905)  135  Fed.  122; 
U.  S.  V.  Chicago,  etc.,  R.  Co.,  (1907)  156 
Fed.  180;  U.  S.  v.  Philadelphia,  etc.,  R.  Co., 
(1908)  160  Fed.  696;  U.  S.  v,  Philadelphia, 
etc.,  R.  Co.,  (1908)  162  Fed.  408;  U.  S.  v, 
Philadelphia,  etc.,  R.  O.,  (1908)  162  Fed. 
405;  U.  S.  V,  Lehigh  Vall^  R.  Co.,  (1908) 
162  Fed.  410;  U.  S.  tJ.  Chicago  G.  W.  R.  Co., 
(1908)  162  Fed.  775;  U.  S.  v,  Atchison,  etc., 
R.  Co.,  (C.  C.  A.  1908)  163  Fed.  617;  Chi- 
cago, etc.,  R.  Co.  V,  U.  S.,  (1908)  165  Fed. 
423,  91  C.  C.  A.  373 ;  U.  S.  V.  Wheeling,  etc., 
R.  Co.,  (1908)  167  Fed.  198;  Atlantic  Coast 
Line  R.  Go.  v.  U.  S.,  (1909)  168  Fed.  175,  94 
C.  C.  A.  35;  U.  S.  t?.  Southern  Pac.  Co.,  (C. 
C.  A.  1909)  169  Fed.  407;  U.  S.  V,  Baltimore, 
etc.,  R.  Co.,  (1909)  170  Fed.  456;  U.  8.  t?. 
Southern  R.  Co.,  (1909)  170  Fed.  1014;  At- 
chison, etc.,  R.  Co.  t?.  U.  S.,  (C.  C.  A.  1909) 
172  Fed.  1021 ;  Norfolk,  etc.,  R.  Ck>.  v,  U.  S., 
(C.  C.  A.  1910)  177  Fed.  623;  Johnson  t?. 
Great  Northern  R.  Co.,  (C.  C.  A.  1910)  178 
Fed.  643;  Brinkmeier  v,  Missouri  Pac.  R. 
C^.,  (1909)  81  Kan.  101,  105  Pac.  221, 
{^vemding  first  paragraph  of  the  syllabus  of 
Missouri  Pac.  R.  Co.  v,  Brinkmeier,  (1908) 
77  Kan.  14,  93  Pac.  621. 

In  St.  Louis,  etc.,  R.  Co.  17.  Taylor,  (1908) 
210  U.  S.  281,  28  S.  Ct  616,  52  U.  S.  (L.  ed.) 
1061,  the  leading  ease  on  this  question,  which 
arose  under  section  5  of  this  Act,  Mr.  Justice 
Moody,  in  the  course  of  the  opinion,  said: 
"We  need  not  enter  into  the  wilderness  of 
cases  upon  the  common-law  duty  of  the  em- 
ployer to  use  reasonable  care  to  furnish  his 
employee  reasonably  safe  tools,  machinery, 
and  appliances,  or  consider  when  and  how 
far  that  dul^  may  be  performed  by  delegat- 
ing it  to  suitable  persons  for  whose  default 
the  employer  is  not  responsible.  In  the  case 
before  us  the  liability  of  the  defendant  does 
not  grow  out  of  the  common-law  duty  of 
master  to  servant.  The  Congress,  not  satis- 
fied with  the  common-law  duty  and  its  result- 
ing liability,  has  prescribed  and  defined  the 
duty  by  statute.  We  have  nolhing  to  do  but 
to  ascertain  and  declare  the  meaning  of  a 
few  simple  words  in  which  the  duty  is  de- 
scribed. It  is  enacted  that  'no  cars,  either 
loaded  or  unloaded,  shall  be  used  in  interstate 
traffic  which  do  not  comply  with  the  stand- 
ard.* There  is  no  escape  from  the  meaning 
of  these  words.  Explanation  cannot  clarify 
them,  and  ought  not  to  be  employed  to  con- 
fuse them  or  lessen  their  significance.  The 
obvious  purpose  of  the  legislature  was  to 
supplant  the  qualified  duty  of  the  common 
law  with  an  absolute  duty,  deemed  by  it 
more  just.  If  the  railroad  does,  in  point  of 
fact,  use  cars  which  do  not  comply  with  the 
standard,  it  violates  the  plain  prohibitions 
of  the  law,  and  there  arises  from  that  viola- 
tion the  liability  to  make  compensation  to 
one  who  is  injured  by  it.  It  is  urged  that 
this  is  a  harsh  construction.  To  this  we 
reply  that,  if  it  be  the  true  construction,  its 
harshness  is  no  concern  of  the  courts.  They 
have  no  respoiiBibility  for  the  justice  or  wis- 


dom of  legislation,  and  no  duty  except  to  en- 
force the  law  as  it  is  written,  unless  it  is 
clearly  beyond  the  constitutional  power  of 
the  lawmaiking  body. .  It  is  said  that  the  lia- 
bility under  the  statute,  as  thus  construed, 
imposes  so  great. a  hardship  upon  the  rail- 
roads that  it  ought  not  to  be  supposed  that 
Congress  intend^  it.  Certainly  the  statute 
ought  not  to  be  given  an  absurd  or  utterly 
unreasonable  interpretation,  leading  to  hard- 
ship and  injustice,  if  any  other  interpretation 
is  reasonably  possible.  But  this  argument  is 
a  dangerous  one,  and  never  should  be  heeded 
where  the  hardship  would  be  occasional  and 
exceptional.  It  would  be  better,  it  was  once 
said  by  Lord  Eldon,  to  look  hardship  in  the 
face  rather  than  break  down  the  rules  of  law. 
But  when  applied  to  the  case  at  bar  the  argu- 
ment of  hardship  is  plausible  only  when  the 
attention  is  directed  to  the  material  interest 
of  the  employer  to  the  exclusion  of  the  inter- 
ests of  the  employee  and  of  the  public.  Where 
an  injury  happens  through  the  absence  of  a 
safe  drawbar  there  must  be  hardship.  Such 
an  injury  must  be  an  irreparable  misfortune 
to  someone.  If  it  must  be  borne  entirely  by 
him  who  suffers  it,  that  is  a  hardship  to  him. 
If  its  burden  is  transferred,  as  far  as  it  is 
capable  of  transfer,  to  the  employer,  it  is  a 
hardship  to  him.  It  is  quite  conceivable  that. 
Congress,  contemplating  the  inevitable  hard- 
ship of  such  injuries,  and  hoping  to  diminish 
the  economic  loss  to  the  community  resulting 
from  them,  should  deem  it  wise  to  impose 
their  burdens  upon  those  who  could  measur- 
ably control  their  causes,  instead  of  upon 
those  who  are,  in  the  main,  helpless  in  that 
regard.  Such  a  policy  would  be  intelligible, 
and,  to  say  the  least,  not  so  unreasonable  as 
to  require  us  to  doubt  that  it  was  intended, 
and  to  seek  some  unnatural  interpretation  of 
common  words." 

Intrastate  railroadB. —  A  railroad  company 
which  hauls  over  its  line  within  a  state  a 
car  of  another  company  employed  in  moving 
interstate  traffic  consigned  to  a  point  in  an- 
other state,  which  car  is  not  equipped  with 
the  appliances  required  bv  Safety  Appliance 
Act,  is  liable  for  the  penalty  imposed  by  said 
Act.  U.  S.  t?.  Chicago,  etc.,  R.  Co.,  (1906) 
143  Fed.  353. 

^Equipped."  — This  Act  while  in  terms  it 
requires  only  that  engines  and  cars  shall  be 
^'equipped"  with  the  required  appliances, 
must  be  construed  to  mean  equipment  which, 
if  there,  is  capable  of  being  operated,  and 
that  it  shall  be  kept  in  good  order  and  repair ; 
but  it  cannot  be  construed  to  require  that  the 
equipment  shall  in  fact  be  efiiciently  operated 
by  those  in  charge  of  the  train.  U.  S.  v.  Illi- 
nois Cent.  R.  Co.,  (1907)   156  Fed.  182. 

A  train,  within  the  Safety  Appliance  Act, 
is  one  aggregation  of  cars  drawn  by  the 
same  engine,  but  if  the  engine  is  changed  then 
there  is  a  different  train.  U.  S.  v,  Boston, 
etc.,  R.  Co.,  (1909)  168  Fed.  148. 

Stockyards  company  conducting  part  of 
transportation  by  railroad  for  carrieTa.-^A 
stockyards  company  which  owns  and  main- 
tains at  a  large  shipping  point  an  extensive 
stockyard  which  is  in  effect  the  live  stock 
depot  of  all  the  railroad  companies  doing  biui- 
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noBs  at  that  point,  and  which  owns  and  main- 
tains several  miles  of  railroad  tracks  extend- 
ing over  its  own  premises  from  its  stockyards 
to  a  transfer  track  (also  on  its  own  premises) 
connecting  with  the  several  tracks  of  the  rail- 
road companies,  and  which  by  means  of  its 
own  locomotives  and  servants  transports  for 
hire  over  its  tracks  all  shipments  of  live  stock 
accepted  by  the  railroad  companies  for  car- 
riage to  and  from  such  stockyards,  including 
such  shipments  as  are  interstate,  is  a  common 
carrier  engaged  in  interstate  commercs  by 
railroad  within  the  meaning  of  the  safety  ap- 
pliance law,  although  the  cars  in  which  it 
transports  such  shipments  are  in  every  in- 
stance the  cars  of  the  railroad  company  from 
which  the  shipment  is  received  nr  to  which 
it  is  delivered  at  the  transfer  track,  and  al- 
though the  stockyards  company  does  not  'col- 
lect the  compensation  for  its  service  directly 
from  the  shippers  or  consignees,  but  only 
from  the  railroad  companies  delivering  the 
loaded  cars  to  it,  or  receiving  thom  from  it, 
and  the  transfer  track,  and  although  its  ser- 
vice is  performed  and  its  compensation  is  paid 
in  accordance  with  a  contract  between  it  and 
the  railroad  companies.  Union  Stockyards 
Co.  r.  U.  S.,  (C.  C.  A.  1909)   169  Fed.  404. 

Texminal  company.  —  A  terminal  company 
which  received  cars  of  coal  coming  from  an- 
other state,  and  delivered  them  within  its 
yards  to  the  engines  of  a  railroad  company, 
was  engaged  in  moving  interstate  commerce, 
within  this  Act.  U.  8.  v.  Northern  Pac.  Ter- 
minal Co.,  (1906)   144  Fed.  861. 

In  Belt  R.  Co.  v,  U.  S.,  (C.  C.  A.  1909) 
168  Fed.  543,  it  appeared  that  the  defendant 
owned  a  railroad  located  wholly  in  Cook 
county,  111.  Its  road  constituted  a  belt  which 
intersected  the  trunk  lines  leading  into  Chi- 
cago and  forming,  by  means  of  v's,  direct 
physical  connection  with  such  trunk  lines. 
The  defendant's  business  consisted  entirely 
of  transporting  cars  between  industries  lo- 
cated along  its  line  and  trunk  lines  and  be- 
tween such  trunk  lines,  for  which  it  received 
an  arbitrary  charge  per  car,  which  was  col- 
lected monthly  from  the  railroad  companies, 
defendant  having  no  dealings  with  shippers. 
The  defendant  paid  no  attention  to  the  class 


of  traffic,  but  acted  as  an  agent  of  the  trunk 
lines  in  transferring  cars.  The  defendant  on 
the  occasion  in  question  moved  a  train  of 
freight  cars,  containing  one  consigned  from 
a  point  in  Illinois  and  destined  to  Wisconsin, 
from  the  tracks  of  the  Chicaco  &  Eastern 
Illinois  railroad  to  those  of  the  Chicago  k 
Northwestern  railroad.  It  was  held  that  such 
transfer  constituted  in  effect  a  continuous 
carriage  over  both  such  roads,  so  that  the  de- 
fendant with  respect  thereto  was  engaged  in 
interstate  commerce,  and  was  within  the 
Safety  Appliance  Acts  in  relation  to  power 
brakes. 

Modification  by  conrt.  —  Even  admitting 
that  the  requirements  of  the  Safety  Appliance 
Act  are  unduly  severe  and  unreasonable,  that 
fact  would  not  justify  a  modification  of  the 
statute  by  judicial  decision.  The  courts  do 
not  possess  the  power  tp  read  an  exception 
into  a  statute  so  as  to  modify  or  change  the 
nature  of  the  same  and  thus  defeat  the  pur- 
pose for  which  the  law  was  intended.  Atlan- 
tic Coast  Line  R.  Co.  v.  U.  S.,  (1909)  16S 
Fed.  175,  94  C.  C.  A,  35. 

NegUgence  per  se. —  The  fact  that  an  auto- 
matic coupler  w&uld  not  couple  automatically 
with  one  of  its  kind,  and  therefore  did  wot 
comply  with  the  Safety  Appliance  Act,  did 
not  render  the  use  of  such  a  coupler  negli- 
gence per  se,  in  the  absence  of  proof  that  it 
was  not  reasonably  safe  for  the  uses  to  which 
it  was  put.  Shohoney  v.  Quincy,  etc.,  R.  Co., 
(1909)  223  Mo.  649,  122  S.  W.  1025. 

Defect  diflcOTered  by  proper  inspection.— 
A  railroad  company  negligently  fails  to  fur- 
nish an  automatic  coupler  for  the  safety  of 
its  servants  in  coupling  and  uncoupling  cars, 
as  required  by  Act,/  where  the  coupler  fur- 
nished is  broken  so  that  it  will  not  work, 
and  the  defect  was  discoverable  by  proper 
inspection,  and  the  company  did  not  use  ordi- 
nary and  reasonable  care  by  proper  inspec- 
tion to  discover  the  defect,  or  to  repair  it 
after  discovery.  St.  Louis,  etc.,  R.  Co.  v. 
York,  (1909)  92  Ark.  554,  123  S.  W.  376. 

Relation  to  Interstate  Commerce  Act.  — 
See  under  this  title,  vol.  10,  p.  375,  sec.  1. 

For  other  notes,  see  under  this  title,  vol, 
10,  p.  375,  sec.  1  et  seq. 


Vol.  Vi,  p.  753,  sec.  2. 

What  cars  included.  —  If  a  railroad  com- 
pany hauls  a  car  which  is  defective  as  to 
coupling '  appliances  or  grabirons  or  hand- 
holds, although  the  defective  car  does  not 
contain  any  interstate  trafilc,  yet  if  it  is 
hauled  in  a  train  which  contains  another  car 
that  is  loaded  with  interstate  traffic,  then 
the  statute  is  violated.  U.  S.  v.  Baltimore, 
etc.,  R.  Co.,   (1909)    170  Fed.  456. 

Intrastate  tranQ>ortation.  —  A  car  loaded 
with  coal,  to  be  delivered  to  a  consignee  in 
another  state,  is  "used  in  moving  interstate 
traffic,"  within  the  meaning  of  section  2,  by 
the  railroad  company  which  takes  it  from  the 
place  of  loading,  although  such  company  only 
undertakes  to  deliver  it  to  a  connecting  car- 
rier within  the  same  state.  U.  S.  v.  Southern 
E.  Co.,  (1906)  135  Fed.  122. 


Cars  on  side  track.  — A  freight  car  loaded 
with  interstate  freight,  and  placed  on  a  side 
track  in  the  railway  yard  at  destination,  to 
await  simple  repairs  to  the  automatic  coup- 
ler, is  used  in  moving  interstate  commerce 
within  the  meaning  of  the^  Safety  Appliance 
Act,  when  a  coupling  with  another  car  is 
thereafter  attempted  by  the  carrier's  order, 
during  the  course  of  switching  operations. 
Delk  V.  St.  Louis,  etc.,  R.  Co.,  (1911)  220  U. 
S.  580,  31  S.  Ct.  617,  55  U.  S.  (L.  ed.)  590, 
reversing  (1908)  158  Fed.  931,  14  Ann.  Cas. 
233,  86  C.  C.  A.  96. 

A  foreign  freight  car,  moved  by  one  rail- 
road company  from  one  state  into  another, 
loaded,  and  there  delivered  to  the  defendant 
company,  and  by  the  defendant  to  the  con- 
signee, and   after  being  unloaded  placed  by 
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the  defendant  on  a  switch  track,  from  which 
it  was  afterwards  redelivered  to  the  original 
company,  again  loaded  by  it,  and  returned 
into  the  state  whence  it  came,  was,  when  on 
defendant's  switch  track  awaiting  redelivery, 
a  car  in  use  in  interstate  commerce,  and  sub- 
ject to  the  requirement  of  the  Safety  Appli- 
ance Act,  as  to  equipment  with  automatic 
coupling  devices  in  such  condition  as  to  be 
operative,  and  its  movement  on  such  track  by 
defendant,  when  W  defective  that  it  would 
not  couple  by  impact,  was  a  violation  of  such 
Act.  Johnson  v.  Gi^eat  Northern  R.  Co.,  (C. 
C.  A.  1910)   178  Fed.  643. 

Coupling  and  uocoupling  included. —  To  the 
same  effect  as  the  original  note,  Johnson  v. 
Southern  Pac.  Co.,  (1904)  196  U.  S.  1,  25 
S.  Ct.  158,  49  U.  S.  (L.  ed.)  363,  reverting 
(1902)  117  Fed.  462,  54  C.  C.  A.  608;  U.  S. 
17.  Chicago,  etc.,  R.  Co.,  (1906)  149  Fed.  486; 
U.  S.  V.  Louisville,  etc.,  R.  Co.,  (1908)  162 
Fed.  186,  affirmed  (C.  C.  A.  1909)  174  Fed. 
1021;  Southern  R.  Co.  v,  Simmons,  (1906) 
105  Va.  661,  55  S.  E.  459. 

Automatic  coupling  by  impact  necessary. 
—  Of  similar  effect  to  the  original  note, 
U.  S.  V.  Southern  R.  Co.,  (1905)  136  Fed. 
122;  U.  S.  t\  Great  Northern  R.  Co.,  (1906) 
150  Fed.  229;  U.  S.  v,  Atchison,  etc.,  R.  Co., 

(1908)  167  Fed.  696;  Norfolk,  etc.,  R.  O.  v. 
U.  S.,  (C.  C.  A.  1910)  177  Fed.  623. 

Duty  to  keep  in  repair.  —  Where  an  inter- 
state carrier  has  equipped  its  cars,  engines, 
etc.,  engaged  in  interstate  commerce  with  au- 
tomatic couplers,  so  that  they  can  be  coupled 
and  uncoupled  without  men  going  between 
the  ends  of  the  cars,  the  carrier  is  then  only 
required  to  use  the  utmost  diligence  in  dis- 
covering and  correcting  defects  in  such  equip- 
ment which  may  thereafter  develop  in  the 
use  thereof,  and  is  not  liable  for  violation  of 
the  Act  because  of  the  mere  transportation 
of  a  car  containing  a  defective  coupler,  under 
the  maxim  that  the  law  does  not  require  an 
impossibility.    U.  S.  v,  Illinois  Cent.  R.  Co., 

(1909)  170  Fed.  542,  95  C.  C.  A.  628. 

Car  becoming  d^ective  in  transit.  —  A 
railroad  company  is  not  guilty  of  a  violation 
of  the  provisions  of  Safety  Appliance  Act  by 
using  on  its  line  in  moving  interstate  traffic 
an  engine  or  car  not  equipped  as  therein  re- 
quired, if  it  was  properly  so  equipped  at  the 
beginning  of  its  interstate  journey,  but  be- 
came defective  during  such  journey,  unless 
such  company  failed  to  supply  the  deficiency 
at  the  first  opportunity  after  it  was  actually 
discovered,  or  should  have  been  discovered  by 
the  use  of  the  utmost  care  that  a  highly  pru- 
dent man  would  use  under  the  circumstances 
of  the  case.  U.  S.  t;.  Illinois  Cent.  R.  Co., 
(1907)  156  Fed.  182;  U.  S.  v,  Illinois  Cent. 
R.  Co.,  (1909)   170  Fed.  542,  95  C.  C.  A.  628. 

Carriers  are  required  immediately  to  re- 
pair defects  in  cars  caused  during  the  time 
they  are  being  hauled,  if  they  can  do  so  with 
the  means  and  appliances  at  hand  at  the  time 
and  place,  or  when  such  condition  should 
have  been  discovered  by  the  exercise  of  rea- 
sonable care.  If  requisite  means  are  not  at 
hand,  carriers  have  the  right  without  incur- 
ring the  penalty  of  the  law,  to  haul  the  de- 
fective car  to  the  nearest  repair  point  on 


their  line.  But,  if  they  haul  such  car  from 
a  repair  point,  they  are  liable  for  the  statu- 
tory penalty.     U.  S.  t*.  Atchison,  etc.,  R.  Co., 

(1908)  167  Fed.  696. 

Duty  to  maintain  repair  points.  — It  is 
the  duty  of  the  carrier  to  establish  reasonable 
repair  points  along  its  line  for  the  making 
of  repairs  of  the  kind  necessary  to  comply 
with  the  law.  At  such  repair  points  there 
should  be  the  material  and  facilities  to  make 
all  such  repairs.  U.  S.  f.  Atchison,  etc.,  R. 
Co.,  (1908)  167  Fed.  696. 

Appliance  out  of  repair.  —  A  common  car- 
rier cannot  excuse  Itself  from  compliance  with 
the  statutory  requirements  by  showing  that 
a  particular  equipment  is  out  of  repair;  for 
to  permit  it  to  do  so  would  enable  it  to  re- 
quire brakemen  to  enter  between  cars  for  the 
purpose  of  coupling  and  uncoupling  them, 
thereby  defeating  the  purpose  of  the  law  al- 
together. Employees  can  only  be  protected 
from  danger  by  the  safety  appliances  being 
kept  in  repair.  U.  S.  v.  Great  Northern  R. 
Co.,  (1906)   150  Fed.  229. 

Movement  of  car  for  repair.  — The  neces- 
sary movement  of  a  defective  car  alone  for 
the  purpose  of  repair  does  not  subject' the  car- 
rier to  the  penalties  of  the  Act.  Chicago,  etc., 
R.  Co.  t?.  U.  S.,  (1909)  168  Fed.  236,  93  C.  C. 
A.  450;  U.  S.  V.  Rio  Grande  Western  R.  Co., 

(1909)  174  Fed.  399,  98  C.  C.  A.  293. 
While  a  railroad  may  move  empty  cars  by 

themselves  to  repair  shops  for  the  purpose  of 
having  them  placed  in  condition  to  comply 
with  the  Safety  Appliance  Acts  without  being 
guilty  of  a  violation  of  those  Acts,  yet  in  so 
moving  them  for  the  purpose  of  repair,  in 
order  not  to  be  subject  to  the  Acts,  they  must 
be  wholly  excluded  from  commercial  use  them- 
selves, and  from  connection  with  other  ve- 
hicles which  are  commercially  employed. 
Southern  R.  Co.  v.  Snyder,  (C.  C.  A.  1911) 
187  Fed.  492.  See  also  U.  S.  v.  Southern  Pac. 
Co.,  (C.  C.  A.  1909)   169  Fed.  407. 

But  where  an  interstate  carrier  hauls  cars 
considerably  damaged  by  derailment,  so  that 
the  coupling  devices  are  gone,  379  miles,  past 
three  or  more  places  where  repairing  is  done, 
in  order  to  make  the  repairs  at  larger  and 
better  equipped  shops,  it  violates  the  safety 
appliance  law.  U.  S.  v.  Chicago,  etc.,  R.  CJo., 
(1906)   149  Fed.  486. 

Where  a  car  having  a  broken  coupler  could 
reasonably  have  been  repaired  where  it  stood 
on  a  switch  track,  the  mere  fact  that  it  could 
be  repaired  more  conveniently  at  another 
place  was  held  not  to  justify  itis  being  moved 
in  its  defective  condition.  Chicago  Junction 
R.  Co.  V,  King,  (1909)  169  Fed.  372,  94  C; 
C.  A.  652. 

Moving  car  for  unloading  preparatory  to 
sending  to  repair  shop.  —  In  U.  S.  v,  Louis- 
ville, etc.,  R.  Co.,  (1907)  156  Fed.  194,  af- 
firmed (C.  C.  A.  1909)  167  Fed.  306,  a  car 
of  defendant  railroad  company  was  found  in 
its  yards  in  Louisville  loaded  with  pig  iron 
which  had  been  shipped  from  another  state 
and  with  the  chain  forming  a  part  of  the 
coupler  on  one  end  broken,  rendering  the  de- 
vice inoperative.  The  defect  was  discovered 
by  defendant,  but  could  not  be  repaired  where 
the  car  was  without  blocking  the  entire  busi- 
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nesB  of  th«  yards,  and  the  place  of  business 
of  the  consignee  of  the  iron  was  only  four 
blocks  distant  and  nearer  than  the  repair 
track,  and  defendant  therefore  took  the  car 
to  the  consignee,  where  it  was  unloaded  and 
from  there  to  the  repair  track,  where  it  was 
repaired.  It  did  not  appear  what  company 
had  brought  the  car  to  the  yards.  It  was 
held  that  defendant  took  the  most  practicable 
course  after  discovering  the  defect  and  was 
not  guilty  of  a  violation  of  Safety  Appliance 
Act. 

Smpty  cars.  —  An  empty  car  hauled  in  a 
train  with  others  cars  carrying  interstate 
commerce  must  be  equipped  with  appliances 
required  by  law,  and  such  appliances  kept  in 
repair  to  the  same  extent  as  those  of  a  loaded 
ear.  U.  S.  v,  St.  Louis,  etc.,  R.  Co.,  (1906) 
154  Fed.  516;  U.  S.  v,  Louisville,  etc.,  R.  Co., 
(1908)  162  Fed.  186,  affirmed  (C.  C.  A.  1909) 
174  Fed.  1021;  U.  S.  v.  Wheeling,  etc.,  R. 
Co.,  (1908)  167  Fed.  198;  U.  S.  v.  Southern 
R.  Co.,  (1909)  170  Fed.  1014.  Compare  U. 
8.  V,  Illinois  Cent.  R.  Co.,  (1907)  156  Fed. 
182. 

A  car  with  a  defective  coupler  which,  al- 
though empty,  was  brought  into  a  station  in' 
an  interstate  train,  left  in  the  switch  yards 
over  night,  and  the  next  day  taken  out  in 
another  interstate  train,  was  being  used  in 
interstate  commerce  within  the  meaning  of 
the  Safety  Appliance  Act,  not  only  while 
being  moved  in  the  trains,  but  also  while  in 
the  yards.  Erie  R.  Co.  v,  Russell,  <C.  C.  A. 
1910)   183  Fed.  722. 

A  car  which  had  been  actually  engaged  in 
moving  interstate  traffic,  and  which  was  held 
in  the  railroad  yards  to  be  sent  on  an  inter- 
state trip  whenever  required,  and  had  not 
been  segregated  from  the  class  of  cars  used 
in  such  traffic,  was,  though  unloaded,  being 
flo  used  when  a  servant  was  injured,  within 
the  meaning  of  this  Act.  Felt  v.  Denver, 
etc.,  R.  Co.,  (1910)  48  Colo.  249,  110  Pac. 
215. 

Train  being  made  up.  — This  Act  applies 
not  only  in  cases  where  the  cars  are,  at  the 
very  moment  of  the  injury,  being  actually 
used  in  moving  interstate  traffic,  but  to  cases 
where  the  injury  occurs  in  the  making  up  of 
the  train  for  the  purpose  of  moving  interstate 
traffic.  Mobile,  etc.,  R.  Co.  v.  Bromberg, 
(1904)   141  Ala.  258,  37  So.  395. 

Necessity  for  getting  in  dangerous  position 
to  prepare  coupler  or  to  uncouple.  —  If  the 
coupling  and  uncoupling  apparatus  on  a  car 
is  so  constructed  that  in  order  to  open  the 
knuckle  when  preparing  the  coupler  for  use, 
or  in  uncoupling  the  car,  it  is  reasonably  nec- 
essary for  a  man  to  place  part  of  his  body,  his 
arm,  or  his  leg  in  a  hazardous  or  dangerous) 
position,  such  car  is  not  equipped  as  required 
by  this  section.  U.  S.  c.  Nevada  County  Nar- 
row Gauge  R.  Co.,   (1908)    167  Fed.  696. 

"Hauling"  a  defective  car  is  not  neces- 
sary to  complete  the  offense  against  this 
Act,  as  both  "  hauling  "  and  "  using  "  are  for- 
bidden, and  it  seems  that  such  a  car  may  be 
"used,"  within  the  statutory  meaning,  other- 
wise than  by  being  "hauled."  U.  S.  v.  St. 
Louis  Southwestern  R,  Co.,  (1910)  184  Fed. 
28,  106  C.  C.  A.  230. 


Locomotives  are  embraced  by  the  words 
"  any  car "  in  this  section,  prohibiting  com- 
mon carriers  from  using  any  car  in  moving 
interstate  commerce  not  equipped  with  auto- 
matic couplers,  although  locomotives  are  else- 
where in  the  statute  in  terms  required  to  be 
equipped  with  power  driving  wheel  brakes. 
Johnson  v.  Southern  Pac.  Co.,  (1904)  196  V. 
S.  1,  25  S.  €t.  158,  49  U.  S.  (L.  ed.)  363,  re- 
versing  (1902)   117  Fed,  462,  54  C.  C.  A.  508. 

A  dining  car  in  constant  use  is,  while  wait- 
ing for  the  train  to  be  made  up  for  its  next 
interstate  trip,  "used  in  moving  interstate 
traffic"  within  the  meaning  of  this  section. 
Johnson  t\  Southern  Pac.  Co.,  (1904)  196  U. 
S.  1,  25  S.  Ct.  158,  49  U.  S.  (L.  ed.)  363,  re- 
vering (1902)   117  Fed.  462,  54  C.  C.  A.  508. 

The  mere  fact  that  a  railroad  has  fre- 
quently hauled  interstate  traffic  is  not  suffi- 
cient in  a  personal  injury  action  to  hold  the 
road  amenable  to  the  federal  Safety  Appliance 
Act,  requiring  cars  employed  in  interstate 
traffic  to  be  equipped  with  automatic  coup- 
lers. Felt  V.  Denver,  etc.,  R.  Co.,  (1910)  48 
Colo.  249,  1 10  Pac.  213. 

Uncoupling  levers.  — The  use  by  a  rail- 
road company  of  a  switch  engine  having  no 
"uncoupling  levers"  does  not  subject  it  to 
the  penalty  imposed  by  this  Act  for  using  a 
car  "  not  equipped  with  couplers  coupling 
automatically  by  impact  and  which  can  be 
uncoupled  without  the  necessity  of  men  going 
between  the  ends  of  the  cars,"  in  the  absence 
of  proof  that  such  levers  are  necessary  to  en- 
able such  engine  to  couple  to  cars  by  impact, 
and  especially  where  it  is  shown  that  it  can 
be  uncoupled  without  the  necessity  of  going 
between  it  and  the  car  to  which  it  is  coupled. 
U.  S.  V,  Montpelier,  etc.,  R.  Co.,  (1910)  175 
Fed.  874. 

Both  ends  of  cars.  —  The  Safety  Appliance 
Act  requires  that  each  car  taken  separately 
shall  be  completely  equipped,  and  that  tho 
couplers  at  both  ends  shall  be  in  good  order 
and  in  operative  condition.  U.  S.  v.  Central 
of  Georgia  R.  Co.,  (1907)  157  Fed.  893;  U.  S. 
V.  Philadelphia,  etc.,  R.  Co.,  (1908)  160  Fed. 
u96;  U.  S.  V,  Atehison,  ete.,  R.  Co.,  (1908) 
167  Fed.  696;  U.  S.  v.  Baltimore,  ete.,  R.  Co., 
(1909)   170  Fed.  456. 

Car  loaded  in  manner  to  prevent  use  of 
coupling  lever.  —  A  car  duly  equipped  witii 
automatic  coupling  and  uncoupling  apj^ara- 
tus,  but  which  apparatus  is  rendered  wnoUy 
inoperative  because  the  car  is  loaded  witi^ 
lumber  projecting  over  the  coupling  lever,  so 
as  te  prevent  its  operation  in  the  movement 
of  interstate  traffic,  cannot  be  held  to  be  a 
car  equipped  in  compliance  with  the  Safety 
Appliance  Act.  U.  S.  v,  Illinois  Cent.  R.  Co., 
(C.  C.  A.  1910)   177  Fed.  801. 

Each  coupler  operative  hy  own  mechaaiaL 
—  The  federal  Safety  Appliance  Act  requires 
that  each  coupler  must  be  operative  of  its 
own  mechanism,  irrespective  of  the  condition 
of  the  appliances  on  other  adjacent  cars.  U. 
S.  V.  Southern  R.  Co.,  (1909)   170  Fed.  1014. 

Delegation  of  duty  by  compaiiy.— The  duty 
of  seeing  that  no  cars  used  in  interstate  com- 
merce are  hauled  by  a  railroad  company  un- 
less equipped  with  the  required  safety  appli- 
ances is  imposed  by  the  rtatute  on  the  eom- 
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pany,  and  cannot  be  evadai  \y  dekfating  the 
same  to  the  conductor  of  a  train  or  other 
employee  whose  action  in  that  respect  is  that 
of  the  company.  Chicago  Junction  R.  Co.  v. 
King,  (1909)  169  Fed.  372,  94  C.  C.  A.  652. 

Bad-order  card  on  car.  —  A  railroad  com- 
pany which  moved,  in  the  carriage  of  inter- 
state commerce,  a  car  the  automatic  coupler 
on  which  was  so  out  of  repair  that  it  would 
not  work,  is  not  relieved  from  liability  for 
violation  of  this  Act  by  the  fact  that  it  placed 
a  bad-order  card  on  such  car,  indicating  the 
defect.  U.  S.  v.  Southern  R.  Co.,  (1905)  135 
Fed.  122;  U.  S.  v.  Chicago,  etc.,  R.  Co.,  (1908) 
173  Fed.  684. 

The  word  ''vaed,"  in  this  Act  requiring 
common  carriers  to  equip  any  car  used  in 
moving  interstate  traffic  with  automatic  coup- 
lers, applies  to  all  cars  and  trains  operated 
by  a  railroad  carrier  of  interstate  commerce 
over  an  interstate  highway,  irrespective  of 
whether  they  are  operated  between  points 
situated  in  the  same  state,  or  whether  they 
are  empty,  or  whether  the  traffic  carried  'is 
interstate  traffic.  Wabash  R.  Co.  v,  U.  S., 
(1909)  168  Fed.  1,  93  C.  C.  A.  393. 

Duty  to  keep  car  equipped.  —  The  duty 
imposed  on  interstate  carriers  by  Act  prohib- 

Vol.  VI,  p.  755,  sec.  4. 

Passenger  cars.  —  The  requirement  of  this 
section,  as  amended  by  Act  March  2,  1903,  ch. 
976,  sec.  1,  32  Stat.  L.  943,  10  Fed.  Stat. 
Annot.  376,  that  it  shall  be  unlawful  for  any 
railroad  company  to  use  "  any  car  in  inter- 
state commerce  that  is  not  provided  with 
secure  grabirons  or  handholds  in  the  ends  and 
sides  of  each  car,  for  greater  security  to  men 
in  coupling  and  uncoupling  cars,"  applies  to 
passenger  cars,  and  a  failure  to  comply  there- 
with is  not  excused  by  the  fact  that  cars  are 
equipped  with  air  hose,  steam  hose,  or  other 
appliances  affording  some  measure  of  protec- 
tion to  employees.  U.  S.  v,  Norfolk,  etc.,  R. 
Co.,  (1910)  184  Fed.  99.  See  also  Norfolk, 
etc.,  R.  Co.  V.  U.  S.,  (C.  C.  A.  1910)  177  Fed. 
623. 

Car  being  moved  from  one  railroad  yard 
to  another.  —  A  car  employed  in  moving  in- 
terstate traffic  and  not  equipped  with  a  grab- 
iron  required  by  this  section  was  received 
from  another  company  by  the  defendant  rail- 
road company  and  hauled  from  one  of  its 
yards  to  another  for  the  purpose  of  being  put 
in  a  train  and  forwarded  to  its  destination  in 
another  state.  It  was  held  that  in  such  move- 
ment the  car  was  being  used  in  interstate 
commerce  within  the  meaning  of  this  Act, 
and  that  the  defendant  was  liable  for  the 
penalty  imposed  thereby  for  its  violation. 
U.  S.  V,  Pittsburgh,  etc.,  R.  Co.,  (1906)  143 
Fed.  360. 

Handholds  on  rear  of  yard  engine.  —  While 
this  section  is  indefinite  as  to  the  number  of 
handholds  and  as  to  the  intended  location 


iting  any  such  carrier  to  haul  or  permit 
to  be  hauled  or  used  on  its  line  in  interstate 
traffic  any  car  not  equipped  with  automatic 
couplers,  requires  the  carrier,  not  only  once 
to  equip  a  car  used  in  interstate  traffic  with 
such  coupler,  but  to  keep  it  so  equipped.    U. 

5.  t?.  Erie  R.  Co.,  (1909)  166  Fed.  362. 
Couplers  of  different  makes.— -The  equip- 
ment of  a  locomotive  and  a  dining  car  with 
automatic  couplers,  but  of  such  different  type 
as  not  to  couple  with  each  other  automati- 
cally, does  not  satisfy  the  provision  of  this 
section  prohibiting  common  carriers  from 
using  any  car  in  moving  interstate  commerce 
not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going 
between  the  ends  of  the  cars.  Johnson  v. 
Southern  Pac.  Co.,  (1904)  196  U.  S.  1,  26  S. 
Ct.  168,  49  U.  S.  (L.  ed.)  363,  reversing 
(1902)   117  Fed.  462,  54  C.  C.  A.  508. 

A  shovel  car  is  a  "car"  within  the  mean- 
ing of  this  Act.  Schlemmer  t*.  Buffalo,  etc., 
R.  Co.,  (1907)  205  U.  S.  1,  27  S.  Ct.  407,  51 
U.  S.  (L.  ed.)  681. 

Duty  absolute.  —  See  under  this  title,  voL 

6,  p.  752,  sec.  1. 


thereof  on  the  ends  and  sides  of  cars,  it  is  not 
indefinite  so  far  as  it  requires  handholds  to 
be  provided  both  in  the  ends  and  sides  of  cars, 
and  a  yard  engine  used  in  interstate  commerce 
is  not  equipi^  as  required  where  no  hand- 
holds are  provided  in  the  sides  near  the  rear 
end  of  the  tender  though  the  tender  is 
equipped  with  a  running  board  and  an  un- 
coupling lever  bar  which  runs  nearly  across 
the  entire  back  of  the  tender,  and  is  so  lo- 
cated and  of  such  a  character  that  it  might 
serve  as  a  handhold;  it  not  appearing  that 
the  presence  of  a  handhold  as  required  would 
not  tend  to  greater  security.  U.  S.  v,  Balti- 
more, etc.,  R.  Co.,  (1910)  184  Fed.  94.  Com- 
pare U.  S.  V.  Boston,  etc.,  R.  Co.,  (1909)  168 
Fed.  148. 

Burden  of  proof.  —  Unless  the  government 
satisfies  a  jury  by  a  preponderance  of  the  evi- 
dence that  there  was  no  ffrabiron  or  handhold 
on  the  car  where  there  should  have  been  one, 
the  jury  should  find  for  the  railroad  company. 
U.  S.  i;.  Boston,  etc.,  R.  Co.,  (1909)  168  Fed. 
148. 

Coupling  and  uncoupling  cars.  —  A  man  in 
connecting  or  disconnecting  the  air  hose  be- 
tween the  cars  is  engaged  in  coupling  or  un- 
coupling cars  within  t^  meaning  of  this  sec- 
tion, if  it  is  necessary  for  him  to  connect  or 
disconnect  that  hose  in  order  to  connect  or 
disconnect  the  cars.  U.  S.  v,  Boston,  etc.,  R. 
Co.,  (1909)   168  Fed.  148. 

Duty  abiolnte.  — See  under  this  title^  voL 
6,  p.  762,  sec.  1. 


Vol.  VI,  p.  755,  sec.  5. 

Delegation  of  legiaktive  power. —- Legisl*-  Interstate  Commerce  Commission  by  the  nro- 
tive  power  is  not  unconstitutionally  delegate!  visions  of  this  section  that,  after  a  date 
to  the  American  Railway  Association  and  the      named,  only  cars  with  drawbars  of  uniform 
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height  shall  be  used  in  interatat*  eommeroe, 
and  that  the  standard  shall  be  fixed  by  the 
association  and  declared  by  the  commission. 
St.  Louis,  etc.,  R.  Co.  v,  Taylor,  (1908)  210 
U.  S.  281,  28  S.  Ct.  616,  52  U.  S.  (L.  ed.) 
1061. 

Drawbars  of  uniform  height.  —  Drawbars 
of  unloaded  freight  cars  are  required,  by  this 
section,  to  be  of  uniform  and  standard  height ; 
but  those  of  loaded  cars  need  not  be  of  imi- 
form  height,  provided  that  they  do  not  vary 
more  than  the  three  inches  prescribed  as  the 
maximimi  permitted  variation  from  the 
standard.  St.  Louis,  etc.,  R.  Co.  t*.  Taylor, 
(1908)  210  U.  S.  281,  28  S.  Ct.  616,  52  U.  S. 
(L.  ed.)    1061. 

Neoessary  showing  by  plaintiff.  —  Failure 
of  the  plaintiff  to  show  that  the  centre  of  the 
draft  line  of  the  drawheads  of  the  two  cars 
was  not  even  was  immaterial,  the  rule  not  re- 
quiring that  the  draft  lines  should  be  even, 
but  that  the  centres  of  the  drawbars  should 
be  of  a  certain  standard  height.  It  was  not 
necessary  for  plaintiff  to  show  knowledge  on 
the  part  of  defendant  that  it  had  not  complied 
with  the  rule.  Neal  v,  St.  Louis,  etc.,  R.  Co., 
(1903)  71  Ark.  445,  78  S.  W.  220. 


Liability  for  daatli  of  serranta.  —  Failure 

of  the  railroad  to  comply  with  the  rule  of 
this  section  does  not  authorize  a  recovery  for 
the  death  of  a  servant  unless  such  failure 
was  the  proximate  cause  of  the  death.  Neal 
t*.  St^  Louis,  etc.,  R.  Co.,  (1903)  71  Ark.  445, 
78  S.  W.  220. 

Question  for  Jury.  — In  an  action  for  a 
death  alleged  to  have  been  caused  by  failure 
to  comply  with  the  rules  adopted  imder  this 
Act  it  was  held  to  be  a  question  for  tbs  jury 
whether  the  railroad  companies  had  failed  to 
comply  with  the  rules.  Neal  v.  St.  Louis, 
etc.,  R.  Co.,  (1903)  71  Ark.  446,  78  S.  W. 
220. 

Separate  violationa.  —  Where  a  car  is  not 
properly  provided  with  grabirons  on  a  given 
day,  and  the  train  stops  for  a  certain  time 
and  then  goes  on  again,  there  are  not  two  vio- 
lations of  the  law,  but  only  one,  because  the 
car  is  all  the  time  being  moved  in  the  same 
train.  It  makes  no  difference  that  it  is  being 
so  moved  on  two  different  days.  U.  S.  v.  Bos- 
ton, etc.,  R.  Co.,  (1909)  168  Fed.  148. 

Duty  absolute.  —  See  under  this  title,  toI. 
6,  p.  752,  sec.  1. 
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Separate  offenses. — ^The  unit  of  the  offense 
under  either  section  2  or  4  is  the  hauling  or 
use  of  a  defective  car,  and  each  such  car  so 
hauled  or  used,  whether  at  different  times  or 
at  the  same  time  and  in  the  same  train,  con- 
stitutes a  separate  offense,  which  may  be 
charged  in  different  counts  of  the  same  peti- 
tion under  section  6.  U.  S.  v,  St.  Louis 
Southwestern  R.  Co.,  (1910)  184  Fed.  28,  106 
C.  C.  A.  230. 

Number  of  penalties  recoverable.  —  Where 
several  cars  each  without  the  requisite  appli- 
ances required  by  Safety  Appliance  Act  are 
hauled  bv  a  carrier  in  interstate  commerce  at 
one  and  the  same  time,  there  are  as  many 
distinct  violations  of  the  Act  as  there  are 
cars  hauled  not  properly  equipped,  for  every 
one  of  which  the  statutory  penalty  is  recov- 
erable. St.  Louis  Southwestern  R.  Co.  t?.  U. 
S.,  (C.  C.  A.  1911)  183  Fed.  770;  U.  S.  t?. 
St.  Louis  Southwestern  R.  Co.,  (1910)  184 
Fed.  28,  106  C.  C.  A.  230. 

Nature  of  action.  —  An  action  by  the 
United  States  to  recover  from  a  carrier  the 
penalty  prescribed  for  violations  of  the  Safety 
Appliance  Acts  is  a  civil,  and  not  a  criminal, 
action.  Chicago,  etc.,  R.  Co.  v,  U.  S.,  (1911) 
220  U.  S.  659,  31  S.  Ct.  612,  65  U.  S.  (L.  ed.) 
582,  affirming  (1909)  170  Fed.  556,  95  C.  C. 
A.  642;  U.  S.  V.  Louisville,  etc.,  R.  Co.,  (1908) 
162  Fed.  185,  affirmed  (C.  C.  A.  1909)  174 
Fed.  1021;  U.  S.  v.  Chicago  G.  W.  R.  Co., 
(1908)  162  Fed.  775;  Atlantic  Coast  Line  R. 
Co.  V.  U.  S.,  (1909)  168  Fed.  176,  94  C.  C.  A. 
35;  U.  S.  V.  Baltimore,  etc.,  R.  Co.,  (1909) 
170  Fed.  456;  U.  S.  f?.  Illinois  Cent.  R.  Co., 
<1909)  170  Fed.  542,  95  C.  C.  A.  628;  Chi- 
cago, etc.,  R.  Co.  V.  U.  S.,  (C.  C.  A.  1909)  170 
Fed.  557:  U.  R.  r.  Southern  R.  Co.,  (1909) 
170  Fed.  1014:  U.  S.  t).  Atlantic  Coast  Line 
R.   Co.,    (1910)    182   Fed.  g84;    U.   S.  v.  St. 


Louis  Southwestern  R.  Co.,  (1910)    184  Fed. 
28,  106  C.  C.  A.  230. 

Complaint.  —  A  complaint  under  the  Fed- 
eral Safety  Appliance  Act  alleging  that  the 
violation  occurred  "  on  or  about "  a  particu- 
lar date,  is  not  vague  and  indefinite.  Atlantic 
Coast  Line  R.  Co.  v.  U.  S.,  (1909)  168  Fed. 
175,  94  C.  C.  A.  35. 

In  an  action  against  a  railway  company 
for  penalties  for  violating  the  Safety  Appli- 
ance Acts,  the  government  need  not  allege 
that  the  company  acted  knowingly  and  negli- 
gently ;  it  being  sufficient  that  the  dereliction 
is  set  forth  in  the  language  of  the  statute, 
with  specification  of  the  time  and  place,  the 
particular  part  of  the  car  where  the  defects 
existed,  and  the  nature  of  the  defect.  U.  S. 
V,  Oregon  Short  Line  R.  Co.,  (1908)  180  Fed. 
483. 

A  complaint  under  tl^e  safety  appliance 
law  of  (Congress  to  recover  a  penalty  for 
hauling  a  car  in  moving  interstate  traffic  in 
violation  of  this  Act,  as  amended  by  Act 
March  2,  1903,  ch.  976,  32  Stat.  L.  943,  10 
Fed.  Stat.  Annot.  375,  relating  to  automatic 
couplers,  is  not  demurrable  (a)  because  it 
fails  to  negative  the  matter  of  the  exception 
created  by  the  proviso  to  section  6,  or  (b) 
because  it  only  shows  that  one  of  the  couplers 
was  out  of  repair  and  inoperative,  and  that 
it  was  so  because  the  uncoupling  chain  wan 
"kinked;'*  or  (c)  because  it  fails  to  nega- 
tive the  exercise  of  reasonable  care  on  the 
part  of  the  railway  company  in  maintaining 
the  coupler  in  operative  condition;  or  (d) 
because,  although  showing  an  actual  and  sub- 
stantial hauling  of  the  car  in  moving  inter- 
state traffic,  it  fails  to  specify  how  far  the 
hauling  was  continued,  of  is  silent  in  respect 
of  any  actual  use  of  the  defective  coupler.  U. 
S.  r.  Denver,  etc.,  R.  Co.,   (1908)    163  Fed. 
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619,  90  C.  C.  A.  329.  See  also  Louisville, 
etc.,  R.  Co.  r.  U.  S.,  (C.  C.  A.  1911)  186  Fed. 
280. 

Evidence  —  Competency,  —  Evidence  of  the 
condition  of  alleged  defective  cars  when  last 
inspected,  thirty-seven  miles  distant,  before 
they  arrived  at  the  station  where  the  defects 
were  discovered,  and  the  material  slips  of  the 
workmen  who  repaired  them,  were  held  to 
be  competent  evidence  upon  tlie  issues  in  an 
action  to  recover  penalties  under  this  Act. 
U.  S.  r.  Rio  Grande  Western  R.  Co.,  (1909) 
174  Fed.  399,  98  C.  C.  A.  293. 

Evidence.  —  In  an  action  by  the  United 
States  against  a  railroad  company  to  recover 
penalties  for  violation  of  the  Safety  Appli- 
ance Acts,  a  record  kept  by  a  station  agent 
of  the  defendant  in  his  office  in  the  regular 
course  of  his  duty  showing  the  contents  of  a 
car  loaded  at  his  station,  and  its  origin  and 
destination,  was  held  to  be  admissible  on  be- 
half of  the  government  to  prove  that  the  car 
was  being  used  in  interstate  commerce,  as 
an  admission  of  fact  by  defendant.  Louis- 
ville, etc.,  R.  Co.  r.  U.  S.,  (C.  C.  A.  1911) 
160  Fed.   280. 

Weight  and  sufficiency,  —  Positive  testi- 
mony is  to  'be  preferred  to  negative  testi- 
mony, other  things  being  equal;  but  where  it 
was  the  duty  of  an  inspector  on  the  part  of 
the  railroad  company  to  inspect  cars,  and  he 
said  that  he  did  inspect  the  cars  that  came 
in  and  did  not  see  certain  defective  appli- 
ances, that  is  not  such  negative  testimony 
that  it  should  not  receive  the  same  considera- 
tion, other  things  being  equal  between  the 
witnesses,  as  positive  testimony.  U.  S.  v. 
Baltimore,  etc.,  R.  Co.,  (1909)  170  Fed.  456. 
See  also  Norfolk,  etc.,  R.  Co.  r.  U.  S.,  (C.  C. 
A.  1910)   177  Fed.  623. 

Ueaeure  of  proof,  —  In  an  action  by  the 
government  against  an  interstate  railroad  to 
recover  penalties  for  violation  of  the  Safety 
Appliance  Acts,  the  government  is  only  re- 
quired to  prove  its  case  by  preponderance  of 
the  evidence  and  not  beyond  reasonable 
doubt  U.  S.  r.  Central  of  Georgia  R.  Co., 
(1907)  157  Fed.  893;  U.  S.  f.  Philadelphia, 
etc.,  R.  Co.,  (1908)  160  Fed.  096;  U.  S.  t?. 
Louisville,  etc.,  R.  Co.,  (1908)  162  Fed.  186, 
affirmed  (C.  C.  A.  1909)  174  Fed.  1021; 
U.  S.  P.  Chicago  G.  W.  R.  Co.,  (1908)  162 
Fed.  775;  U.  S.  r.  Nevada  County  Narrow 
Gauge  R.  Co.,  (1908)  167  Fed.  695;  U.  S. 
V.  Baltimore,  etc.,  R.  Co.,  (1909)  170  Fed. 
466;  U.  S.  P.  Illinois  Cent.  R.  Co.,  (1909) 
170  Fed.  542,  95  C.  C.  A.  628;  U.  S.  F.  South- 
ern R.  Co.,  (1909)  170  Fed.  1014;  U.  S.  r. 
Chicago,  etc.,  R.  Co.,  (1908)  173  Fed.  684; 
U.  S.  P.  Montpelier,  etc.,  R.  C!o.,  (1910)  175 
Fed.  874;  St.  Louis  Southwestern  R.  Co.  P. 
U.  S.,  (C.  C.  A.  1911)  183  Fed.  770.  Contra, 
U.  S.  P.  Illinois  Cent.  R.  Co.,  (1907)  156 
Fed.  182. 

Burden  of  proof.  —  The  burden  of  proof  id 


cast  upon  the  government.  Every  material 
fact  must  be  proved  by  a  fair  balance  of  evi- 
dence to  entitle  the  plaintiff  to  recover  the 
penalty  prescribed  by  law.  U.  S.  v,  Phila- 
delphia, etc.,  R.  Co.,  (1908)  160  Fed.  696; 
U.  S.  P.  Montpelier,  etc.,  R.  C6.,  (1910)  175 
Fed.  874. 

Where,  in  an  action  against  an  interstate 
railroad  for  violating  this  Act,  the  govern- 
ment proves  that  a  car  laden  for  interstate 
traffic  and  with  defective  couplings  has  been 
hauled  on  defendant's  tracks,  the  burden  is 
then  shifted  to  defendant  to  prove  exculpa- 
tory facts.  U.  S.  r.  Illinois  Cent.  R.  (3o., 
1909)   170  Fed.  542,  95  C.  C.  A.  628. 

The  burden  of  proof  is  upon  a  carrier  to 
bring  itself  within  the  exception  in  favor  of 
four-wheeled  cars  which  is  made  by  the  pro- 
viso in  this  section.  Schlemmer  p.  BuflTalo, 
etc.,  R.  Co.,  (1907)  205  U.  S.  1,  27  S.  Ot. 
407,  51  U.  S.  (L.  ed.)  681;  U.  S.  v.  Atlantic 
Coast  Line  R.  Co.,  (1907)  153  Fed.  918, 
affirmed  (C.  C.  A.  1909)    168  Fed.  176. 

Directed  verdict.  —  An  action  by  the  gov- 
ernment against  a  railroad  company  to  re- 
cover penalties  for  violations  of  the  Safety 
Appliance  Act,  is  a  civil  action,  so  that,  the 
government  having  produced  evidence  to  sus- 
tain each  of  the  counts  in  its  declaration, 
and  the  defendant  having  introduced  no  tes- 
timony, the  government  is  entitled  tx>  a  di- 
rected verdict.  U.  S.  p.  Atlantic  Coast  Line 
R.  Cb.,  (1910)  182  Fed.  284.  Contra,  Atchi- 
son, etc.,  R.  Co.  P.  U.  S.,  (C.  C.  A.  1909)  172 
Fed.  194. 

Review.  —  An  action  by  the  United  States 
against  a  railroad  company  to  recover  the 
penalty  for  violation  of  the  Safety  Appliance 
Act  is  a  civil  action,  and  the  judgment  there- 
in is  reviewable  at  the  instance  of  the  United 
Statc3  on  writ  of  error.  U.  S.  p.  Louisville, 
etc.,  R.  Co.,  (1909)  167  Fed.  306,  93  C.  C.  A. 
68;  U.  S.  P.  Illinois  Cent.  R.  Co.,  (1909)  170 
Fed.  542,  95  C.  C.  A.  628. 

Former  Jeopardy. —  The  constitutional  pro- 
hibition against  subjecting  a  person  to  be 
twice  put  in  jeopardy  for  the  same  offense 
does  not  apply  to  actions  by  the  United 
States  against  an  interstate  railroad  to  re- 
cover penalties  for  violation  of  this  Act,  so 
as  to  prevent  a  review  by  the  government  of 
an  adverse  decision  on  a  writ  of  error.  U.  S. 
r.  Illinois  Cent.  R.  Cb.,  (1909)  170  Fed.  642, 
95  C.  C.  A.  628. 

Joint  action  to  recover  penalty.— In  a  joint 
action  against  two  or  more  railroad  com- 
panies to  recover  the  penalty  for  violation 
of  this  Act,  there  may  be  a  recovery  against 
all  or  any  of  the  defendants  as  the  proofs 
warrant.  U.  S.  p.  Chicago,  etc.,  R.  Co., 
(1906)    143  Fed.  353. 

The  only  exceptions  to  the  safety  appliance 
acts  are  those  found  in  the  proviso  of  section 
6.  U.  S.  r.  Central  of  Georgia  R.  Co.,  ( 1907) 
167  Fed.  893. 
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Judicial  notice  of  Act.  —  In  an  aetioa  comply  with  this  Act,  the  court  will  take 
against  a  railroad  company  for  the  death  of  judicial  notice  of  what  the  Act  provides,  and 
a  servant  caused  by  defendant's  failure  to     Us   introduction   in  evidence  is  immitterial. 
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Mobile,  etc.,  R.  Co.  v.  Bromberg,  (1904)  141 
Ala.  258,  37  So.  395. 

Prima  facie  case  by  plaintiff.  —  In  an  ac- 
tion against  a  railroad  company  for  the 
death  of  a  brakeman  alleged  to  have  been 
caused  by  defendant's  failure  to  equip  its 
cars  with  automatic  couplers,  as  required  by 
this  Act,  proof  that  plaintiff's  intestate  was 
engaged  in  coupling  cars  at  the  time  Hq  was 
killed,  that  the  cars  were  not  provided  with 
automatic  couplers,  and  that  the  intestate's 
death  was  caused  by  the  old-fashioned  coup- 
lers slipping  by  one  another,  made  a  prima, 
facie  case.  Mobile,  etc.,  R.  Co.  r.  Bromberg, 
(1904 J   141  Ala.  258,  37  So.  39.5. 

Negligence  of  fellow  servants.  —  Where  a 
switchman  who  was,  while  employed  in  Ari- 
zona, injured  in  switching  cars  not  equipped 
with  sufficient  automatic  couplers  as  re- 
quired by  the  federal  Safety  Appliance  Act, 
which  provides  that  any  employee  injured  by 
any  car  in  use  contrary  to  the  provisions  of 
the  Act  shall  not  be  deemed  to  have  assumed 
the  risk,  the  injuries,  though  caused  by  the 
negligence  of  a  fellow  servant,  were  from  a 
risk  which,  as  a  matter  of  law,  he  did  not 
assume,  though  the  common-law  doctrine  of 
fellow  servants,  grafted  on  the  principle  of 
acsunied  risk,  obtains  in  Arizona,  except  as 
modified  by  R.  S.  Ariz.  1901,  par.  2767,  mak- 
ing an  employer  liable  for  injuries  to  an  em- 
ployee in  consequence  of  the  incompetency  of 
another  employee,  provided  the  employer  had 
previous  notice  of  such  incompetency.  South- 
ern Pac.  Co.  V.  Allen,  (1907)  48  Tex.  Civ. 
App.  66,  106  S.  W.  441. 

Effect  of  Act  on  common  law.  —  This  Act 
abolishes  the  defense  of  assumed  risk  and  any 
other  defense  based  on  identically  the  same 
facts  which  would  establish  the  defense,  if 
available.  Southern  Pac.  Co.  v.  Allen, 
(1907)  48  Tex.  Civ.  App.  66,  106  S.  W. 
441. 

Jurisdiction  of  state  courts.  — In  South- 
ern Pac.  Co.  r.  Allen,  (1907)  48  Tex.  Civ. 
App.  66,  106  S.  W.  441,  it  was  held  that  the 
courts  of  Texas  have  jurisdiction  of  an  ac- 
tion for  injuries  to  a  switchman  received  in 
Arizona  through  the  failure  of  a  foreign  rail- 
road company  to  furnish  proper  automatic 
couplers,  whether  based  on  negligence  or  on 
a  violation  of  the  federal  Safety  Appliance 
Act,  the  laws  of  Texas  and  Arizona  concur- 
ring in  holding  that  such  a  negligent  act  is 
subject  to  legal  redress,  and  the  federal  stat- 
ute being  in  force  throughout  the  United 
States. 

Removal  to  federal  court.  —  Where,  after 
pleas  of  assumed  risk  and  contributory  negli- 
gence in  an  action  for  injuries  to  a  brakeman 
while  uncoupling  cars,  plaintiff  amended  his 
petition  so  as  to  allege  a  violation  of  the 
federal  Safety  Appliance  Act,  prohibiting  in- 
terstate carriers  from  using  cars  not  equipped 
with  automatic  couplers,  and  providing  that 
a  servant  injured  while  using  cars  not 
equipped  should  not  be  held  to  have  assumed 
the  risk,  the  cause  thereupon  became  one 
arising  under  the  laws  of  the  United  States, 
and  was  removable  to  the  federal  court, 
though  the  petition,  before  the  amendment, 
stated  a  cause  of  action  independent  of  such 
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statute.     Nichols  i\  Chesapeake,  etc.,  R.  Co., 
(1907)   127  Ky.  310,  105  S.  W.  481. 

Employees  entitled  to  benefit  of  Act  — 
The  protection  given  to  railroad  employees 
by  the  Safety  Appliance  Act  is  not  limited 
to  employees  injured  while  coupling  or  un- 
coupling cars,  but  extends  to  a  switchman 
who  was  injured  as  a  direct  result  of  the 
movement  of  a  train' containing  a  car  with  a 
broken  coupler  while,  acting  within  the  scope 
of  his  duty,  he  was  between  the  cars  engaged 
in  replacing  the  broken  part,  and  he  cannot 
be  charged  with  contributory  negligence  be- 
cause of  his  so  going  between  the  cars  with 
knowledge  of  the  defect.  Chicago  Junction 
R.  Co.  p.  King,  (1909)  169  Fed.  372,  94  C.  C. 
A.  652. 

A  plea  of  assumption  of  risk  in  an  ac- 
tion against  a  carrier  for  injuries  to  an  em- 
ployee resulting  from  a  failure  to  comply 
with  this  Act  is  frivolous.  Mobile,  etc..  R. 
Co.  V.  Bromberg,  (1904)  141  Ala.  258,  37  So. 
395. 

Necessary  showing  by  plaintiff.  —  It  is  un- 
necessary for  the  complaint  in  an  action  for 
the  death  of  a  servant,  caused  by  failure  to 
comply  with  this  Act,  to  allege  in  what  man- 
ner the  failure  to  comply  with  the  Act  caused 
the  injury.  Mobile,  etc.,  R.  Co.  v.  Brom- 
berg, (1904)    141  Ala.  258,  37  So.  395. 

In  an  action  by  an  employee  against  a 
railroad  company  to  recover  for  an  injury 
alleged  to  have  been  caused  by  the  use  by 
defendant  in  interstate  commerce  of  cars  not 
equipped  with  automatic  couplers,  as  re- 
quired by  this  Act,  evidence  of  the  use  of 
such  cars  with  couplers  so  defective  that  they 
could  not  be  coupled  without  going  between 
them,  and  that  in  doing  so  plaintiff  was  in- 
jured, was  sufficient  to  make  a  prima  facie 
case,  although  it  did  not  show  the  precise 
nature  of  the  defect.  Norfolk,  ete.,  R.  Co. 
r.  Hazelrigg,  (C.  C.  A.  1911)   184  Fed.  828. 

Question  for  jury.  —  In  Erie  R.  Go.  t?.  Rus- 
sell, (C.  C.  A.  1910)  183  Fed.  722,  it  ap- 
peared that  the  plaintiff's  intestate,  who  was 
a  switchman  employed  by  the  defendant  rail- 
road company  in  its  yards,  while  engaged  in 
repairing  a  defective  coupler  on  a  car  stand- 
ing on  a  switchtrack,  was  caught  between 
such  car  and  others  which  moved  against  it, 
and  killed.  It  was  held,  in  an  action  to  re 
cover  for  his  death,  that  the  question  whether 
the  defective  coupler  was  a  proximate  cause 
of  his  injury,  so  as  to  bring  the  case  within 
the  Safety  Appliance  Act,  was  properly  sub- 
mitted to  the  jury,  -as  was  also  the  Question 
of  the  contributory  negligence  of  aeoeased 
under  the  evidence. 

In  Donegan  p.  Baltimore,  etc.,  R.  Co.,  (C. 
C.  A.  1908)  165  Fed.  869,  it  appeared  that 
the  plaintiff  was  a  brakeman  on  a  freight 
train  of  defendant's  railroad  being  moved  in 
interstate  business,  and  was  directed  to  cut 
off  the  two  rear  cars  while  the  train  was 
moving  slowly  and  before  it  reached  a  cer- 
tain switeh.  The  automatic  coupler  on  one 
of  the  cars  was  broken,  and  plaintiff  went 
between  the  cars  and  attempteid  to  pull  the 
pin  by  hand,  but,  not  succeedinjr,  started  out, 
when  his  foot  caught  in  an  unblocked  switch 
frog  and  he  was  injured.      It  was  held,   l^ 
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an  action  to  recover  for  the  injury,  that  the 
question  whether  the  failure  of  defendant  to 
have  the  car  properly  equipped  waa  the  proxi- 
mate cause  of  the  injury,  so  as^  to  render  it 
liable  therefor  under  the  Safety  Appliance 
Act  was,  under  the  evidence,  one  of  fact  for 
the  jury,  and  that  it  was  error  for  the  court 
to  direct  a  verdict  for  defendant. 

Contributory  negligence. —  Of  dimilar  effect 
to  the  original  note.  Toledo,  etc.,  R.  Co.  V. 
Gordon,  (1910)  177  Fed.  152,  100  C.  C.  A. 
572. 

The  benefit  of  the  provisions  of  this  sec- 
tion, excluding  the  dcKnse  of  assumption  of 
risk,  was  not  refused  by  ho^  ing  that,  as  a 
matter  of  law,  an  experiencea  railway  brake- 
man  who  persisted  in  attempting  to  couple 
in  a  dangerous  way  a  car  having  an  autor 
ma  tic  coupler  to  another  car  not  so  equipped 
when  a  safer  method  was  called  to  his  atten- 
tion, and  who  was  killed  because  he  raised 
his  head  while  making  the  coupling,  in  spite 
of  repeated  cautions,  was  guilty  of  contribu- 
tory negligence,  defeating  any  recovery. 
Schlemmer  r.  Buffalo,  etc.,  R.  Co.,  (1011) 
220  U.  S.  590,  31  S.  Ct.  561,  55  U.  S.  (L.  ed.) 
596. 

The  possibility  that  a  railway  employee, 
while  attempting  to  make  a  coupling  with  a 
car  not  equipped  with  an  automatic  coupler, 
as  required  by  this  Act,  might  miscalculate 
the  height  to  which  he  might  safely  raise  his 
head,  is  so  inevitable  and  clearly  attaclied  to 
the  risk  which,  under  section  8,  he  does  not 
assume,  as  to  prevent  a  court  from  holding, 
as  a  matter  of  law,  that  he  ia  p[uilty  of  con- 
tributory negligence  which  would  defeat  any 
recovery  in  Hfting  his  head  a  little  too  high 
after  being  warned  of  the  danger.  Schlem- 
mer c.  Buffalo,  etc.,  R.  Co.,  (1907)  205  U.  S. 
1,  27  S.  Ct.  407,  51  U.  S.  (L.  ed.)   681. 

Vol.  VI,  p.  757,  sec.  1. 

state  laws.  —  This  Act  does  not  show  an 
intention  of  Congress  to  enter  the  field  of 
l^slation  relating  to  the  number  of  em- 
ployees to  be  carried  on  trains  operated  with- 
in a  state  though  engaged  in  interstate  com- 

Vol.  X,  p.  375,  sec.  1. 

Constitutionality.— Congress  had  the  power, 
under  the  commerce  clause  of  the  Federal 
■Constitution,  to  require,  as  it  did  in  the 
Safety  Appliance  Act  of  March  2,  1893,  6 
Fed.  Stat.  Annot.  752,  as  amended  by  this 
Act,  that  all  locomotives,  cars,  and  similar 
vehicles  used  on  any  railway  engaged  in  in- 
terstate commerce,  shall  be  equipped  with 
certain  designated  safety  appliances,  regard- 
less of  whether  such  vehicles  are  used  in 
moving  intrastate  or  interstate  traffic. 
Southern  R.  Co.  r.  U.  S.,  (1911)  222  U.  S. 
20,  32  S.  Ct.  2,  affirming  (1908)  164  Fed. 
347;  U.  S.  P.  Atlantic  Coast  Line  R.  Co., 
(1907)  153  Fed.  918,  affirmed  (C.  C.  A. 
1909)  168  Fed.  175.;  Wabash  R.  Co.  v,  U.  S., 
(1909)  168  Fed.  1,  93  C.  C.  A.  393;  Southern 
R.  €6.  I?.  Snyder,  (C,  C.  A,  1911)  187  Fed. 
492. 


The  mere  fact  that  a  plaintiff,  while  em- 
ployed as  a  brakeman  by  defendant  railroad 
company,  was  injured  in  coupling  cars  with 
a  link  and  pin  coupling,  used  by  defendant 
in  violation  of  this  Act,  creates  no  presump- 
tion that  he  was  negligent,  and  unless  his 
contributory  negligence  ia  conclusively  shown 
by  the  evidence  it  is  a  question  for  the  jury. 
Denver,  etc.,  R.  Co.  \s.  Arrighi,  (C.  C.  A. 
1905)    141  Fed.  67. 

In  an  action  by  a  brakeman  against  a  rail- 
road company  to  recover  for  an  injury  re- 
ceived while  uncoupling  cars  used  on  inter- 
state commerce,  one  of  which  was  being 
moved  with  a  defective  coupler  in  violation 
of  this  Act,  it  was  error  for  the  court  to  give 
a  general  instruction  as  to  the  effect  of  con- 
tributory negligence  where  the  cars  couhl 
have  been  uncoupled  from  the  other  side  of 
the  train  without  the  necessity  of  going  be- 
tween them  as  plaintiff  did.  Norfolk,  etc., 
R.  Co.  f.  Hazelngg,  (C.  C.  A.  1909)  170  Fed. 
551. 

Whether  a  switchman  injured  while  un- 
coupling cars  equipped  with  defective  auto- 
matic couplers  in  violation  of  the  federal 
Safety  Appliance  Act,  was  guilty  of  con- 
tributory negligence  in  failing  to  use  safer 
means,  and  in  violation  of  his  employer's 
rules,  was  held,  under  the  evidence  for  the 
jurv.  Southern  Pac.  Co.  r.  Allen,  (1907) 
48  Tex.  Civ.  App.  06,  106  S.  \V.  441. 

Availability  oi  defense  of  contributory  neg- 
ligence. —  Contributory  negligence  on  the 
part  of  an  employee  is  a  defense  to  an  ac- 
tion founded  on  this  Act,  although  by  section 
8  the  dpfen.«*e  of  assumption  of  risk  is  ex- 
pressly excluded.  Schlemmer  r.  Buffalo,  etc., 
R.  Co',  (1911)  220  U.  S.  590,  31  S.  Ct.  561, 
65  U.  S.  ( L.  ed. )  596. 


meroe,  and  hence  did  not  prevent  the  pas- 
sage of  a  state  Act  regulating  such  crews. 
Pittsburgh,  etc.,  R.  Co.  v.  State,  (1909)  172 
Ind.  147,  87  N.  E.  1034. 


Construction.  —  The  provision  of  this  Act 
amendatorv  of  the  Safetv  A])pliance  Acts 
of  March  2,  1893,  ch.  196,  27  Stat.  L.  532, 
and  April  1,  1896,  ch,  87,  2n  St^t.  L.  85.  0 
Fed.  Stat.  Annot.  752,  that  the  requirements 
of  such  Acts  relating  to  train  brakes,  auto- 
matic couplers,  etc.,  shall  be  held  to  apply  to 
all  trains,  locomotives,  tenders,  cars,  and 
similar  vehicles  used  in  interstate  commerce, 
"  and  all  other  locomotives,  tenders,  cnrs,  and 
similar  vehicles  used  in  connection  there- 
with," does  not  require  that  the  connection 
between  a  car  not  equipped  as  therein  re- 
quired and  one  used  in  interstate  commerce 
shall  be  immediate  to  brint;  it  within  the 
statute,  but  it  is  sufficient  if  they  are  in  the 
same  train.  Louiaville,  etc..  R.  Co.  r.  U.  S., 
(C.  C.  A.  1911)    186  Fed.  280. 

Purpose  of  amendment.  —  Two  of  the  pur* 
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poses  for  which  the  Safety  Appliance  Act  of 
1803,  Act  March  2,  1893,  ch.  196,  27  Stat  L. 
531,  6  Fed.  Stat.  Annot.  752,  was  amended 
by  the  act  of  1902,  were:  (1)  To  include 
certain  vehicles  omitted  by  the  former  stat- 
ute; and  (2)  to  ijiclude  cars  "used"  by  an 
interstate  carrier  on  any  part  of  its  line. 
The  original  statute  was  broadened,  and  not 
restricted,  by  substitution  of  the  word  "  use  " 
for  the  words  "  haul  and  use."  U.  S.  i?. 
Chicago,  etc.,  R.  Co..  (1906)   149  Fed.  486. 

Cars  used  in  moving  intrastate  traffic  on 
a  railway  which  is  a  highway  of  interstate 
commerce  are  comprehended  by  the  provisions 
of  the  Safety  AppHanoe  Act  of  March  2, 
1893,  27  Stat.  L.  531,  ch.  196,  6  Fed.  Stat. 
Annot.  752,  as  amended  by  this  Act,  declar- 
ing, inter  alia,  that  its  provisions  and  re- 
quirements shall  "apply  to  all  trains,  loco- 
motives, tenders,  cars,  and  similar  vehicles 
used  on  any  railroad  engaged  in  interstate 
commerce,  and  in  the  territories  and  the  Dis- 
trict of  Columbia,  and  to  all  other  locomo- 
tives, tenders,  cars,  and  similar  vehicles, 
ubed  in  connection  therewith."  Southern  R. 
Co.  P.  U.  S.,  (1911)  222  U.  S.  20,  32  S.  Ct. 
2,  affirming  (1908)  164  Fed.  347;  U.  S.  v. 
Great  Northern  R.  Co.,  (1906)  145  ^ed.  438; 
U.  S.  p.  Erie  R.  Co.,  (1909)  166  Fed.  352; 
Wabash  R.  Co.  p.  U.  S.,  (1909)  168  Fed.  1, 
93  C.  C.  A.  393;  Norfolk,  etc.,  R.  Co.  P.  U.  S., 
(C.  C.  A.  1910)    177  Fed.  623. 

The  following  cases  must  be  considered  as 
overruled  on  this  point  by  the  U.  S.  Supreme 
Court  case  cited  supra,  this  note:  U.  S.  p. 
Erie  R.  Co.,  (1909)  166  Fed.  352;  Louisville, 
etc.,  R.  Co.  P.  U.  S.,  (C.  C.  A.  1911)  186  Fed. 
280;  Southern  R.  Co.  v.  Snyder,  (C.  C.  A. 
1911)    187  Fed.  492. 

Car  being  hauled  between  two  points  in 
same  state.  —  Under  this  amended  Act  a 
carrier  of  interstate  commerce  over  an  inter- 
state railway  is  liable  for  penalty  as  to  all 
cars  and  trains  operated  on  such  railway, 
though  the  defective  car  is  being  hauled  from 
one  point  to  another  in  the  same  state,  pro- 
vided that  it  is  part  of  a  train  engaged  in 
interstate  traffic.  U.  S.  p.  International,  etc., 
R.  Co.,  (C.  C.  A.  1909)   174  Fed.  638. 

Independent  intrastate  railroad  company. — 
A  common  carrier  which  operates  a  railroad 
entirely  within  a  single  state,  and  transports 
thereon  articles  of  commerce  shipped  in  con- 
Mnuous  passages  from  places  without  the 
state  to  stations  on  its  road,  or  from  stations 
on  its  road  to  points  without  the  state,  is 
subject  to  the  provision  of  the  Safety  Appli- 
ance Act,  although  it  carries  the  property 
free  from  a  common  control,  management  or 
arrangement  with  another  carrier  for  con- 
tinuous carriage  or  shipments  of  the  articles. 
U.  S.  p.  Colorado^  etc.,  R.  Co.,  (1907)  167 
Fed.  321,  13  Ann.  Cas.  893,  85  C.  C.  A.  27; 
U.  S.  r.  Colorado,  etc.,  R.  Co.,  (1907)  157 
Fed.  342,  85  C.  C.  A.  48;  Pacific  Coast  R.  Co. 
r.  U.  S.,   (C.  C.  A.  1909)   173  Fed.  448. 

Cars  on  side  track  ready  for  repair  shop. 
—  Where  a  yard  employee  was  injured  in 
coupling  cars  on  a  transfer  track,  from  one 
of  which  the  drawhead  was  gone,  the  fact 
that  such  car  had  been  left  to  be  taken  to  a 
repair  shop,  and  was  not  then  in  oommeroial 


use,  nor  actually  connected  with  any  car  in 
such  use,  and  could  have  been  taken  from  the 
track  without  such  connection,  was  not  con- 
clusive that  it  was  not  subject  to  the  Safety 
Appliance  Acts,  if  it  would  naturally  be  so 
connected  in  the  usual  course  of  switching. 
Southern  R.  Co.  v.  Snyder,  (C.  C.  A.  1911) 
187  Fed.  492.  Compare  Siegel  r.  New  York 
Cent,  etc.,  R.  Co.,  (1910)   178  Fed.  873. 

Empty  cars  going  to  repair  shop. — The 
hauling  by  a  railroad  company  from  one  state 
to  another  of  a  car  not  equipped  with  the  re- 
quired safety  appliances,  upon  its  own  trucks, 
as  a  part  of. a  train  of  other  cars  moving  in 
interstate  commerce,  is  a  use  of  the  defective 
car  in  violation  of  the  Safety  Appliance  Act, 
as  amended,  though  it  is  empty  and  is  being 
transported  to  a  repair  shop  in  the  state  of 
its  destination.  Chicago,  etc.,  R.  Co.  v.  U. 
S.,  (1908)  165  Fed*.  423,  91  C.  C.  A.  373; 
Chicago,  etc.,  R.  Co.  v.  U.  S.,  (1909)  168  Fed. 
236,  93  C.  0.  A.  450.  See  also  under  this  title, 
vol.  6,  p.  753,  see.  2. 

Relation  to  Interstate  Commerce  Act.^ 
The  construction  of  the  languase  of  the  Safety 
Appliance  Acts  is  not  controlled  by  the  lan- 
guage or  by  the  interpretation  of  the  terms 
of  the  Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  ch.  104,  24  Stat.  L.  379,  3  Fed.  Stat 
Annot.  808).    U.  S.  r.  Colorado,  etc.,  R.  Co., 

(1907)  157  Fed.  321,  13  Ann.  Cas.  893»  85 
C.  C.  A.  27;  Pacific  Oast  R.  Co.  v.  U.  S.,  (C. 
C.  A.  1909)  173  Fed.  448.  Compare  U.  S.  p. 
Geddes,   (1903)    180  Fed.  480. 

Cars  becoming  defective  while  in  transit.^ 
If  a-  railroad  train  used  in  moving  interstate 
traffic  when  started  is  properly  equipped  with 
air  brakes,  as  required  by  Safety  Appliance 
Act,  or  if  cars  so  used  are  properly  equipped 
with  automatic  couplers  as  therein  required 
when  started  or  when  received  by  the  com- 
pany for  transportation  over  its  line,  but 
from  any  cause  either  train  or  cars  become 
defective  so  as  not  to  comply  with  the  law 
while  being  so  moved,  the  company  is  re- 
quired to  immediately  repair  such  defects  as 
soon  as  discovered,  or  as  soon  as  they  could 
have  been  discovei^sd  by  the  exercise  of  rea- 
sonable care,  if  the  means  of  repair  are  at 
hand;  but,  if  not,  the  company  may  haul  the 
same  to  the  nearest  repair  point  without 
being  subject  to  the  penalty  for  violation  of 
the  Act.     U.  S.  P.  Chicago   G.   W.  R.   Co., 

(1908)  162  Fed.  775. 

Construction  train.  —  A  carrier  operating 
its  own  construction  train,  which  hauls  its 
own  rails  and  products  from  a  point  in  one 
state  to  a  point  in  another  state,  is  engaged 
in  interstate  commerce.  U.  S.  r.  Chicajfo, 
etc.,  R.  Co.,  (1906)    149  Fed.  486. 

What  cars  included.  —  This  amended  Act 
requiring  railroads  to  use  automatic  couplers 
on  interstate  equipment,  requires  all  cars 
regularly  used  on  any  railroad  engaged  in  in- 
terstate commerce  and  all  other  cars  used  in 
connection  therewith  to  eouple  automatically 
hv  impact,  and  to  be  coupled  and  uncoupled 
without  the  necessity  of  men  going  between 
them,  whether  they  be  loaded  or  empty,  and 
though  they  be  not  actually  engaged  in  such 
commerce  at  the  time.  Hohenleitner  r.  South- 
em  Pac,  Co.,  (1910)  177  Fed,  796, 
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If  an  interetate  carrier  receires  and  hauls 
a  defectively  equipped  foreign  car,  which  it 
cannot  be  required  to  do,  it  violates  the  fed- 
eral ftafety  Appliance  Acts.  U.  S.  t?.  Chicago, 
etc.,  R.  Co.,  (1906)   140  Fed.  486. 

Under  this  amended  Act  it  is  unlawful  for 
k  railroad  company  to  use  any  car  in  inter- 
state commerce,  or  car  or  similar  vehicle  used 
in  connection  therewith,  that  is  not  provided 
with  secure  grabirons  or  handholds  at  the 
ends  and  sides  of  such  car  for  safety  of  men 
in  coupling  and  uncoupling.  U.  S.  v,  Illinois 
Cent.  R.  Co.,  (1908)   166  Fed.  997. 

Test  of  interstate  commerce.  —  The  impor- 
tation into  one  state  from  another  is  the  tent 
of  interstate  commerce.  Every  part  of  every 
transportation  of  articles  of  commerce  in  a 
continuous  passage  from  a  commencement  in 
one  state  to  a  prescribed  destination  in  an- 
other is  a  transaction  of  interstate  commerce. 
Every  carrier  who  transports  such  goods 
through  any  part  of  such  continuous  passage* 
is  engaged  in  interstate  commerce,  whether 
the  goods  are  carried  upon  through  bills  of 
lading  or  are  rebilled  by  the  several  carriers. 
U.  S.  V,  Colorado,  etc.,  R.  Co.,  (1907)  157 
Fed.  321,  13  Ann.  Cas.  893,  85  C.  C.  A.  27. 

Used  in  connection  therewith.  —  This 
amended  Act  requires  cars  used  in  interstati^ 
commerce  or  cars  used  in  "  connection  "  there- 
with to  bo  equipped  with  secure  grabirons  at 
the  ends  and  sides  of  each  car  for  the  greater 
safety  of  men  in  coupling  and  uncoupling.  It 
has  been  held  that  a  car  used  in  intrastate 
commerce  only,  not  so  equipped,  though 
moved  in  a  train  containing  a  car  bearing 
interstate  traffic  was  not  used  in  ''connec- 
tion "  therewith  where  they  were  in  diflferent 
parts  of  the  train  and  not  in  position  to  be 
coupled  or  uncoupled.  U.  S.  v.  Illinois  Cent. 
R.  Co.,  (1908)    166  Fed.  997. 

Seasons  for  failure  to  couple  ImmateriaL — 
The  Act  is  violated  when  cars  are  hauled  or 
used  by  carriers  engaged  in  such  commerce 
which  will  not  so  couple,  whether  the  failure 
to  do  so  results  from  the  character  of  the 
car,  the  kind  of  equipment  used,  or  the  fact 
that  the  tracks  are  so  laid  on  a  curve  that 
the  couplers  will  not  meet  without  men  going 
between  the  cars  to  adjust  them.  Hohenleit- 
ner  v.  Southern  Pac.  Co.,  (1910)  177  Fed. 
796. 

Termination  of  jonmey. —  Where  a  freight 
car  loaded  with  lumber  brought  from  another 
state  was  delivered  to  defendant  railroad 
company  on  an  exchange  track  a  few  blocks 
from  its  final  destination  and  after  being 
moved  from  such  track  by  defendant  without 


inspection  was  found  to  have  a  broken  coup' 
ler  so  that  it  could  not  be  coupled  without 
going  between  the  cars,  it  was  being  used 
by  defendant  in  interstate  commerce  in  vio- 
lation of  this  Act.  Chicago,  etc.,  R.  Co.  v, 
U.  S.,  (1908)   165  Fed.  423,  91  C.  C.  A.  373. 

A  declaration  against  a  railroad  company 
for  violating  this  Act  as  amended,  alleging 
that  on  a  specified  date  defendant  hauled  a 
certain  car  with  a  defective  coupler,  so  that 
it  could  not  be  coupled  by  impact,  **  in  and 
around  Atlanta,  in  the  state  of  Georgia," 
was  not  demurrable  as  showing  that  the  inter- 
state shipment  had  already  reached  its  desti- 
nation, under  the  rule  that  whenever  a  car  is 
loaded  in  one  state  witli  a  commodity  whicli 
is  destined  for  another  state,  and  begins  to 
move,  interstate  commerce  is  begun,  and  does 
not  cease  until  the  car  lias  arrived  at  its 
point  of  final  destination.  U.  S.  v.  Western, 
etc.,  R.  Co.,  (1910)   184  Fed.  336. 

Defective  car  on  side  track  in  ordinary  nse. 
—  A  car  with  a  defective  coupler,  billed  for 
the  repair  shop,  but  which  was  not  sent  there, 
but  was  left  on  a  track  in  ordinary  use  in  a 
switch  yard,  to  be  repaired  by  the  switchman 
and  then  coupled  to  other  cars,  was  being 
"  used  "  within  the  meaning  of  the  statute. 
Erie  R.  Co.  r.  Russell,  (C.  C.  A.  1910)  183 
Fed.  722. 

"In  connection  therewith."  —  Where  a  car 
not  properly  equipped  is  moved  in  a  train 
containing  cars  carrying  interstate  commerce, 
there  is  a  violation  of  the  Act,  notwithstand- 
ing the  defective  car  is  not  immediately  con- 
nected with  that  carrying  the  interstate  ship- 
ment, r.  S.  V.  Western,  etc.,  R.  Co.,  (1910) 
184  Fed.  336. 

Transportation  of  articles  for  independent 
express  company.  —  The  transportation  by  a 
common  carrier  by  railroad  of  articles  of  in- 
terstate commerce  for  an  independent  express 
company  is  "  engaging  in  interstate  commerce  *" 
by  railroad "  within  the  meaning  of  the 
Safety  Appliance  Acts.  U.  S.  v.  Colorado, 
etc.,  R.  Co.,  (1907)  157  Fed.  342,  85  C.  C.  A. 
48. 

Separate  penalty  for  each  car.  —  U.  S.  t?. 
Chicago  G.  W.  R.  Co.,  (1908)  162  Fed.  775. 

Nature  of  action.  —  See  under  this  title, 
vol.  6,  p.  756,  sec.  6. 

Empty  cars.  —  See  imder  this  title,  vol.  6, 
p.  753,  sec.  2.  ^ 

Duty  absolute.  —  See  under  this  title,  vol. 
6,  p.  752,  sec.  1. 

ror  other  notes,  see  under  this  title,  vol. 
6,  p.  752,  sec.  1  ei  aeq. 


Vol.  X,  p.  375,  sec.  2. 

"Single  train.** — A  freight  train  scheduled 
to  run  regularly  between  points  in  diflferent 
states  is  a  single  train  throughout  such  run 
and  at  all  times  subject  to  the  provisions  of 
the  Safety  Appliance  Act,  although  some  of 
the  cars  composing  it  may  have  been  left  and 
others  taken  on  at  different  stations,  and 
although  after  entering  the  second  state  the 
engine,  caboose,  and  train  crew  may  have  been 
changed.    In  such  case,  if  at  any  one  or  more 


points  in  the  run  a  sufficient  number  of  the 
cars  composing  the  train  are  not  equipped 
with  air  brakes  to  meet  the  requirement  of 
the  Act,  the  railroad  company  is  liable  to  the 
penalty  imposed  for  its  violation,  but  to  one 
penalty  only.  U.  S.  v,  Chicago  G.  W.  R.  Co., 
(1908)   162  Fed.  776. 

Use  of  hand  brakes.  —  The  provision  of  the 
Safety  Appliance  Act  March  2,  1893,  eh.  196, 
sec.  1,  27  Stat.  L.  531,  6  Fed.  Stat.  Annot 
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752,  requiring  all  railroad  trains  used  in  in- 
terstate traffic  to  have  a  sufficient  number  of 
cars  equipped  with  power  or  train  brakes  so 
that  the  engineer  can  control  their  speed  with- 
out requiring  brakemen  to  use  the  hand  brake 
for  that  purpose,  as  amended  by  this  section, 
fixing  fifty  per  cent,  of  the  cars  in  each  train 
as  the  minimum  number  which  must  be  so 
equipped,  which  number  was  increased  to 
seventy-five  per  cent,  by  order  of  the  Inter- 
state Commerce  Commission,  cannot  be  con- 
strued to  prohibit  the  use  of  hand  brakes,  and 
evidence  that  under  a  general  order  of  a  rail- 
road company  brakemen  were  required  to  set 
hand  brakes  on  trains  while  going  down  a 
certain  grade,  as  a  precaution  against  acci- 
dents, is  not  sufficient  to  establish  a  violation 
of  the  statute,  there  being  no  claim  or  evi- 
dence that  the  required  percentage  of  cars 
were  not  equipped  with  power  brakes.    U.  S. 


f.  Baltimore,  etc.,  R.  Co.,  (1910)  176  Fed. 
114,  affirmed  (1011)  186  Fed.  486,  107  C.  C. 
A.  586. 

Cars  with  power  brakes  not  in  use.— This 
section,  providing  that  at  least  fifty  per  cent, 
of  the  cars  in  every  trr'u  shall  have  their 
brakes  used  and  operates  by  the  engineer,  an '1 
that  "all  power  braked  cars  in  such  trail 
which  are  associated  together,  with  said  fifty 
per  centum,  shall  have  their  brakes  so  use  1 
and  operated,"  is  not  violated  where  the  re- 
quired percentage  of  cars  in  a  train  a:*^ 
equipped  with  power  brakes  which  are  used 
because  the  train  also  contains  other  cars  si 
equipped,  but  the  brakes  of  which  are  out  of 
repair  and  cannot  be  operated,  and  are  there- 
fore cut  out.  U.  S.  V,  Baltimore,  etc.,  R.  Co., 
(1910)  176  Fed.  114,  affirmed  (1911)  185 
Fed.  486,  107  C.  C.  A.  686. 


1909  Supp.,  p.  582,  sec.  2. 

Constitutionality.  —  Congress,  in  the  exer- 
cise of  its  power  over  commerce,  could  enact 
the  provisions  of  this  Act  restricting  the 
hours  of  labor  of  railway  employees  who  are 
connected  with  the  movement  of  trains  in  in- 
terstate or  foreign  commerce.  Such  restric- 
tions are  not  unconstitutional  because  many 
of  such  employees  are,  by  virtue  of  practical 
necessity,  also  employed  in  intrastate  trans- 
portation. Baltimore,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1911)  221  U. 
S.  612,  31  S.  Ct.  621,  55  U.  S.  (L.  ed.)  878. 

Uncertainty.  —  The  words  "except  in  case 
of  emergency,"  in  the  proviso  in  this  section, 
making  it  unlawful  for  railway  carriers  en- 
gaged in  transportation  in  the  District  of 
Columbia  or  the  territories,  or  in  interstate 
or  foreign  commerce,  to  require  or  permit  em- 
ployees engaged  in  such  transportation  to  be 
or  remain  on  duty  for  a  longer  period  than 
that  prescribed,  do  not  make  the  application 
of  the  Act  so  uncertain  as  to  destroy  its 
validity,  even  though  the  proviso  in  section  3, 
limiting  the  effect  of  the  entire  Act,  can  be 
said  to  include  everything  which  may  be  em- 
braced within  the  term  "emergency."  Balti- 
more, etc.,  R.  Co.  1'.  Interstate  Commerce  Com- 
mission, (1911)  221  U.  S.  612,  31  S.  Ct.  621, 
65  U.  S.  ( L.  ed. )  878. 

Nine  hours  not  consecntiye.  —  Requiring  a 
railway  telegraph  operator  to  work  five  and 
one-half  hours,  and  then,  after  an  interval, 
three  and  one-half  more  hours  in  the  same 
twenty-four,  is  not  made  unlawful  by  the  pro- 
visions of  sections  2,  3,  of  this  Act,  for- 
bidding common  carriers  to  permit  such  em- 
ployees to  be  on  duty  for  a  longer  period  than 
nine  hours  in  any  twenty-four-hour  period  in 
a  place  continuously  operated  night  and  day. 
U.  S.  r.  Atchison,  etc.,  R.  Co.,  (1911)  220 
U.  S.  37,  31  S.  Ct.  362,  55  U.  S.  (L.  ed.)  361. 

Excuses  for  violation.  —  This  Act  prohibit- 
ing any  interstate  carrier  from  permitting  its 
employees  to  remain  on  duty  more  than  six- 
teen consecutive  hours,  is  not  violated  where 
a  crew  is  permitted  to  remain  on  duty  more 
than  sixteen  hours  because  of  casualty,  un- 
avoidable accident,  or  act  of  (3od,  or  where 


the  delay  in  the  operation  of  the  train  was 
the  result  of  a  cause  not  known  to  the  carrier 
when  the  employees  left  a  terminal,  and  which 
could  not  have  been  foreseen;  but  the  Act 
does  not  excuse  a  carrier  failing  to  operate  its 
train  a  specified  distance  within  the  sixteen- 
hour  period  because  of  its  negligence.  Black 
17.  Charleston,  etc.,  R.  Co.,  (1910)  87  S.  C. 
241,  69  S.  E.  230. 

State  laws.  —  This  Act  was  only  intended 
to  prescribe  a  general  rule  applicable  to  con- 
ditions throughout  the  country  in  the  move- 
ment of  interstate  commerce,  and  hence  did 
not  so  cover  the  subject  as  to  preclude  thi 
state  from  passing  a  law  making  it  unlawful 
for  any  corporation  or  receiver  operating  a 
railroad  in  the  state  to  permit  any  telegraph 
or  telephone  operator  spacing  trains  by  tele- 
graph or  telephone  under  the  block  system 
to  remain  on  duty  for  more  than  eight  hours 
in  a  twenty-four-hour  period.  People  v,  Erie 
R.  Co.,  (1910)  198  N.  Y.  369,  91  N.  E.  849. 
Compare  the  cases  set  out  in  1909  Supp.  Fed. 
Stat.  Annot.,  p.  583. 

The  fact  that  Congress,  on  March  4,  1907, 
adopted  this  statute  regulating  the  hours  of 
labor  of  trainmen,  to  become  operative  on 
March  4,  1908,  does  not  impair  state  legisla- 
tion, unless  the  federal  Act  is  in  operation, 
and  is  prohibitive  in  its  terms,  or  affects  the 
very  question  which  the  state  legislation  un- 
dertakes to  control.  Llovd  r.  North  Carolina 
R.  Co.,  (1909)   151  N.  C!  536,  66  R.  E.  604. 

Intrastate  railroads  and  employees  wholly 
engaged  in  local  biisiness  were  not  affected 
by  the  provisions  of  this  section,  making  it 
"  unlawful  for  any  common  carrier,  its  officers 
or  agents,  subject  to  this  Act,  to  require  or 
permit  any  employee  subject  to  this  Act  to  be 
or  remain  on  duty  "  for  a  longer  period  than 
that  prescribed,  since  such  carriers  and  em- 
ployees are  defined  in  section  1  as  those  who 
are  engaged  in  the  transportation  of  passen- 
gers or  property  by  railroad  in  the  District 
of  Columbia  or  the  territories,  or  in  inter- 
state or  foreign  commerce,  although  that  sec- 
tion further  defines  "  railroad  "  as  including 
all  bridges  and  ferries  used  or  operated  in 
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connectioL  with  any  railroad,  and  also  all  the 
road  in  use  by  any  carrier  operating  a  rail- 
road by  contract,  agreement,  or  lease;  and 
**  employees  '*  as  meaning  persons  actually  en- 
gaged in,  or  connected  witn,  the  movement  of 
any  train.  Baltimore,  etc.,  R.  Co.  t;.  Inter- 
state Commerce  Commission,  (1911)  221  U. 
S.  612,  31  S.  Ct.  621,  55  U.  S.  (L.  ed.)  878. 

Period  of  duty.  —  Where  an  interstate  car- 
rier had  a  rule  requiring  engineers  to  report 
thirty  minutes  before  leaving  time,  during 
which  they  were  required  to  overlook  their 
engines  in  preparation  for  the  trip,  to  see 
that  they  were  pioperly  oiled  and  the  brakes 
O.  K.,  and  to  connect  the  engines  with  their 
trains,   the  time   so  occupied  constituted   a 

1909  Supp.,  p.  584,  sec.  4. 

Reports  from  carriers.  —  Authority  to  re- 
quire the  secretary  or  similar  officer  of  the 
carriers  subject  to  the  Act  to  make  monthly 
reports  under  oath,  showing  the  instances 
where  employees  subject  to  the  Act  have  ren- 
dered excess  service,  and  giving  the  cause  and 
explanatory  facts,  if  any,  or,  where  there 
has  been  no  excess  service,  to  make  a  sepa- 
rate oath  to  that  effect  in  lieu  of  the  form 
to  be  used  in  detailing  excess  service,  was 
conferred  upon  the  Interstate  Commerce  Com- 
mission by  the  provision  of  this  section  em- 
powering it  to  call  to  its  aid  in  the  enforce- 
ment of  the  Act  "  all  powers  granted  to  it," 
when  read  in  connection  with  the  Act  of  June 
18,  1910,  36  Stat.  L.  56G,  ch.  309,  sec.  14, 
ante,  this  Supplement,  p.  125,  authorizing 
the  commission  to  require  the  carriers  to  file 
periodical  or  special  reports  under  oath  con- 
cerning any  matter  about  which  it  is  by  law 
authorized  or  required  to  keep  itself  informed, 
or  which  it  is  required  to  enforce.  Baltimore, 
etc.,  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, (1911)  221  U.  S.  612,  31  S.  Ct.  622,  55 
U.  S.  (L.  ed.)  878. 

The  constitutional  protection  against  un- 
reasonable searches  and  seizures  is  not  de- 
nied by  an  order  of  the  Interstate  Commerce 
Commission  requiring  the  secretary  or  other 
similar  officer  of  the  carriers  subject  to  this 
Act,  regulating  the  hours  of  labor  of  em- 
ployees, to  make  monthly  reports  under  oath, 
showing  the  i:] stances  where  employees  sub- 

1909  Supp.,  p.  584,  sec.  1. 

Constitutionality.  —  This  Act  is  a  valid 
exercise  of  the  powers  granted  by  Congress  by 
the  commerce  clause  of  the  Constitution,  as  it 
is  confined  to  common  carriers  by  rail  en- 
gaged in  interstate  commerce  and  employees 
while  thus  actually  engaged,  ^ondou  v. 
New  York,  etc.,  R.  Co.,  223  U.  S.  1,  32  S. 
a.  169;  Watson  f.  St.  Louis,  etc.,  R.  Co., 
(1909)  169  Fed.  942;  Walsh  r.  New  York, 
etc.,  R.  Co.,  (1909)  173  Fed.  494;  Zikos  v. 
Oregon  R.,  etc.,  Co.,  (1910)  179  Fed.  893; 
St.  Louis,  etc.,  R.  Co.  v.  Conley,  (C.  C.  A. 
1911)  187  Fed.  949;  Owens  r.  Chicago  G.  W. 
R.  Co.,  (1910)   113  Minn.  49,  128  N.  W.  1011. 

Due  process  of  law.  —  This  Act  is  not  un- 
constitutional as  depriving  railroad  companies 


part  of  their  term  of  duty  and  this  though 
it  was  the  custom  of  the  carrier  not  to  strictly 
enforce  the  rule.  U.  S.  r.  Illinois  Cent.  R. 
Co.,  (1910)   180  Fed.  630. 

Train  dispatchers,  being  "employees,"  are 
within  the  protection  of  the  main  part  of  this 
section  giving  to  all  employees  "  at  least  eight 
consecutive  hours  off  duty "  in  each  day, 
counting  from  some  point  in  the  next  day,  so 
that  it  would  be  impossible  for  carriers  to 
require  of  them  short-Service  periods  spread 
over  the  entire  twenty-four  hours,  giving  no 
opportunity  for  real  recuperation.  Atchison, 
etc.,  R.  Co.  V.  U.  S.,  (C.  C.  A.  1910)  177  Fed. 
114,  affirmed  (1911)  220  U.  S.  37,  31  S.  Ct. 
362,  66  U.  S.  (L.  ed.)  361. 


ject  to  the  Acl  hsive  rendered  excess  service, 
and  giving  the  cause  and  explanatory  facts, 
if  any,  ur,  where  there  has  been  no  excess 
service,  to  make  a  separate  bath  to  that  effect, 
in  lieu  of  the  foi  m  to  be  used  in  detailing  ex- 
cess service.  Baltimore,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,   (1911)   221  V. 

5.  612,  31  S.  Ct.  621,  56  U.  S.  (L.  ed.)  878. 
Self -crimination.  —  Carriers  subject  to  the 

Act  cannot  claim  privilege  against  self-crimi- 
nation to  justify  the  refusal  to  comply  with 
an  order  of  the  Interstate  (Commerce  Commis- 
sion, requiring  the  secretary  or  similar  officer 
to  make  monthly  reports  under  oath,  showing 
the  instances  where  employees  subject  to  the 
Act  have  rendered  excess  service,  and  giving 
the  cause  and  explanatory  facts,  if  any,  or, 
where  there  has  been  no  excess  service,  to 
make  a  separate  oath  to  that  effect,  in  lieu 
of  the  form  to  b?  used  in  detailing  excess  ser- 
vice. Baltimore,  etc.,  R.  Co.  t?.  Interstate 
Commerce  Commission,  (1911)  221  U.  S.  612, 
31  S.  Ct.  621,  56  U.  S.  (L.  ed.)  878. 

Neither  can  the  secretary  or  similar  officer 
of  a  carrier  subject  to  this  Act  claim  a  per- 
sonal privilege  against  self-crimination  to 
justify  a  refusal  to  comply  with  an  order  of 
the  Interstate  Commerce  Commission,  requir- 
ing such  official  to  make  such  monthly  reports 
under  oath.  Baltimore,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,   (1911)   221  U. 

6.  612,  31  S.  Ct.  621,  55  U.  S.  (L.  ed.)  878. 


of  their  property  or  liberty  to  contract  with- 
out due  process  of  law,  in  violation  of  the 
Fifth  Amendment  to  the  U.  S.  Constitution. 
Mondou  r.  New  York,  etc.,  R.  C!o.,  223  U.  S. 
1,  32  S.  Ct.  169;  St.  Louis,  etc.,  R.  Co.  v. 
Conley,  (C.  C,  A.  1911)   187  Fed.  949. 

Equal  protection  of  law,  —  This  Act  is  not 
unconstitutional  as  denying  the  equal  protec- 
tion of  the  laws  to  the  carriers  affected  there- 
by. Mondou  V.  New  York,  etc.,  R.  Co.,  223 
V.  S.  1,  32  S.  Ct.  169;  Zikos  v,  Oregon  R., 
etc.,  Co.,   (1910)   179  Fed.  893. 

Delegation  of  judicial  power.  —  TJils  Act 
does  not  attempt  to  delegate  judicial  power  of 
the  United  States  to  state  courts,  in  violation 
of  article  3  of  the  Constitution,  but  creates 
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substantive  rights  not  solely  cognizable  in  the 
federal  courts,  but  which  may  l^  availed  of  in 
any  court  of  competent  jurisdiction,  state  or 
federal.  Zikos  t;.  Oregon  R.,  etc.,  Co.,  (1010) 
179  Fed.  893. 

State  laws.  —  This  Act  making  railroads 
engaged  in  interstate  commerce  liable  for  in- 
juring or  killing  employees  while  similarly 
engaged,  is  plenary,  and  supersedes  all  laws 
of  the  states  relating  thereto.  Mondou  v. 
Xew  York,  etc.,  R.  Co.,  223  U.  S.  1,  32 
S.  Ct.  169;  Dewberry  v.  Southern  R.  Co., 
(1910)  176  Fed.  307;  Taylor  r.  Southern  R. 
Co.,  (1910)  178  Fed.  380;  Bottoms  v,  St. 
Louis,  etc.,  R.  Co.,   (1910)    179  Fed.  318. 

The  federal  Employer's  Liability  Act  does 
not  conflict  with,  so  as  to  supersede,  a  state 
statute  providing  that  a  cause  of  action  for 
personal  injuries  shall  survive  in  favor  of 
the  personal  representative  of  the  injured 
party,  the  recovery  inuring  to  the  exclusive 
benefit  of  the  widow  or  next  kin,  it  not  creat- 
ing a  right  of  action,  but  only  preserving  one 
which  would  have  otherwise  abated  on  the 
injured  person's  death.  St.  Louis,  etc.,  R.  Co. 
V.  Hesterly,  (Ark.  1911)  136  S.  W.  875. 

Since  Congress  has  not  required  railroads 
engaged  in  interstate  commerce  to  fill  or  block 
switches,  frogs,  and  guard  rails  on  their 
roads,  a  state  law  requiring  railroads  so  to 
do  does  not  conflict  with  this  Act,  whereby 
Congress  assumed  jurisdiction  over  injuries 
to  employees  engaged  in  interstate  commerce. 
St.  Louis,  etc.,  R.  Co.  r.  McNamare,  (1909) 
91  Ark.  515,  122  S.  W.  103. 

Jurisdiction.  —  This  Act  is  remedial  in 
character,  and  should  be  so  construed  as  to 
prevent  the  mischief  and  advance  the  remedy, 
and  an  action  based  thereon  may  be  main- 
tained either  in  the  state  or  federal  courts. 
St.  Louis,  etc.,  R.  Co.  t?.  Conley,  (C.  C.  A. 
1911)  187  Fed.  949;  Bradbury  r.  "Chicago, 
etc.,  R.  Co.,  (1910)   149  la.  51,  128  N.  W.  2. 

"The  suggestion  that  the  Act  of  Congress 
is  not  in  harmony  with  the  policy  of  the 
state,  and  therefore  that  the  courts  of  the 
state  are  free  to  decline  jurisdiction,  is  quite 
inadmissible,  because  it  presupposes  what  in 
legal  contemplation  does  not  exist.  When 
Congress,  in  the  exertion  of  the  power  con- 
fided to  it  by  the  Constitution,  adopted  that 
Act,  it  spoke  for  all  the  people  and  all  the 
states,  and  thereby  established  a  policy  for 
all.  That  policy  is  as  much  the  policy  of 
Connecticut  as  if  the  Act  had  emanated  from 
it3  own  legislature,  and  should  be  respected 
accordingly  in  the  courts  of  the  state.  .  .  . 
We  are  not  disposed  to  believe  that  the  exer- 
cise of  jurisdiction  by  the  state  courts  will 
be  attended  by  any  appreciable  inconvenience 
or  confusion;  but,  be  this  as  it  may,  it  af- 
fords no  reason  for  declining  a  jurisdiction 
conferred  by  law."  Van  Devanter,  J.,  in 
Mondou  V.  New  York,  etc.,  R.  Co.,  223  U.  S. 
1,  32  S.  Ct.  169. 

Where  a  suit  brought  under  this  Act  in- 
volved a  determination  of  the  meaning  of  thi> 
phrase  "person  employed  by  such  carrier 
in  interstate  commerce,"  it  was  held  that  fed- 
eral jurisdiction  existed,  even  though  the  com- 
plaint should  be  dismissed  because  plaintiff 
was  not  a  person  so  employed.    Colasurdo  f. 


New  Jersey  Cent.  R.  Co.,    (1010)    180  Fed. 
832. 

District  of  trial.  —  Act  Cong.  March  3. 
1887,  ch.  373,  sec.  1,  24  Stat.  L.  552,  as  cor- 
rected by  Act  Aug.  13,  1888,  ch.  866,  sec.  1, 
25  Stat.  L.  433,  4  Fed.  Stat  Annot.  265,  pra 
vides  that  no  civil  suit  shall  be  brought  be- 
fore either  the  Circuit  or  District  Courts 
against  any  person,  by  any  original  process 
or  proceeding,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant;  but  where  the 
jurisdiction  is  founded  only  on  the  fact  that 
the  action  is  between  citizens  of  different 
states  suits  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  eitlier  plaintiff  or 
defendant.  It  has  been  held  that  where  an 
action  for  injuries  to  a  servant  was  brought 
under  the  federal  Employer's  Liability  Act 
federal  jurisdiction  did  not  depend  solely  on 
diverse  citizenship  but  was  also  sustainable 
as  depending  on  the  construction  of  such  Act, 
and  hence  the  suit  could  not  be  maintained 
over  defendant's  objection  in  a  district  other 
than  that  in  which  defendant  was  an  inhabi- 
tant. Smith  r.  Detroit,  etc.,  R.  Co.,  (1909) 
175  Fed.  506. 

Removal   to   federal   court.  —  An   action 

^against  a  railroad  company  for  an  injury  to 

*an  employee,  brought  under  and  in  reliance 

^  upon  this  act,  where  the  declaration  contains 

no  statement  or  suggestion  that  the  result  of 

the  suit  will  depend  upon  the  construction 

of  the  act,  is  not  removable  on  the  ground 

that  it  is  one  arising  under  a  law  of  the 

United  States.     Nelson  t?.   Southern   R.  Co., 

(1909)    172  Fed.  478. 

Pleading.  —  In  order  to  rely  on  a  federal 
statute  as  the  basis  of  a  cause  of  action  or 
defense,  the  pleadings  must  allege  facts  bring- 
ing the  case  within  the  statute,  and  an  ac- 
tion against  a  railroad  company  for  damages 
for  an  injury  resulting  in  the  death  of  an 
emplo3^ee  was  not  based  upon  the  Federal  Em- 
ployer's Liability  Act,  where  the  complaint 
alleged  that  the  defendant  "was  a  railroad 
corporation  operating  a  line  of  railroad  in 
the  state  of  Oklahoma,  and  was  .  .  .  com- 
mon carrier  of  freight  and  passengers  for 
hire/'  in  that  state,  but  did  not  allege  that 
it  was  engaged  in  interstate  commerce,  or 
that  decedent  was  injured  while  employed  by 
it  in  connection  with  such  commerce.  St 
Louis,  etc.,  R.  Co.  i*.  Hesterly,  (Ark.  1911) 
135  S.  W.  875.  See  also  Walton  r.  Southern 
R.  Co.,  (1910)   179  Fed.  175. 

In  a  railroad  servant's  action  for  injuries, 
where  the  petition  does  not  disclose  that  the 
suit  is  based  on  the  federal  statute,  it  will 
bo  held  that  plaintiff  is  not  seeking  recovery 
for  an  injury  received  while  engaged  in  in- 
terstate commerce,  and  the  sufficiency  of  the 
petition  must  be  tested  by  the  state  law. 
Missouri,  etc.,  R.  Co,  r.  Hawley,  (Tex.  1909) 
123  S.  W.  726;  Missouri,  etc.,  R.  Co.  r. 
Neaves,  (Tex.  1910)    127  S.  W.  1091. 

An  employee  of  a  railroad  who  seeks  to 
avail  himself  of  the  act  making  railroads,  while 
engaging  in  interstate  or  foreign  commerce, 
liable  for  injuries  to  employees,  has  the  bur- 
den of  showing  that  his  duties  while  an  em- 
ployee directly  pertained  to  interstate  or  for- 
eign commerce,  and  an  employee  of  a  rail- 
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road  engaging  in  interstate  commerce,  who 
shows  that  he  was  injured  while  loading 
rails  pn  a  flat  car,  in  consequence  of  the  neg- 
ligence of  fellow  servants,  but  who  does  not 
show  whejther  the  rails  were  old  or  new, 
where  they  came  from,  where  they  were  to 
be  taken,  or  where  the  car  was  to  go  when 
loaded,  is  not  entitled  to  the  benefit  of  the 
act.  Tsmura  v.  Great  Northern  R.  Co., 
(1910)  68  Wash.  316,  108  Pac.  774. 

'Secesaity  for  pleading  statute,  —  Where 
the  petition  of  an  employee  in  an  action 
against  a  railroad  company  to  recover  for  a 
personal  injury  alleges  facts  which  bring  the 
case  within  the  Federal  Employer's  Liability 
Act,  it  is  governed  by  such  act,  whether 
specifically  declared  on  or  not.  Smith  v. 
Detroit,  etc.,  R.  Co.,  (1909)  175  Fed.  506; 
Whittaker  v.  Illinois  Cent.  R.  Co.,  (1910) 
176  Fed.  130;  Southern  R.  Co.  v,  Ansley, 
(1910)  8  Ga.  App.  325,  68  S.  £.  1087. 

Contributory  negligence.  —  In  an  action 
under  this  act,  for  injuries  to  a  trackman  in 
a  railroad  yard,  by  being  struck  by  certain 
passenger  cars,  kicked  along  the  track,  it 
was  held  that  contributory  negligence  was 
no  defense.  Colasurdo  v.  New  Jersey  Cent. 
R.  Co.,   (1910)    180  Fed.  832. 

Negligence  of  fellow  seryant.  — Under  this 
net  a  railroad  company  engaged  in  interstate 
commerce  is  liable  to  the  extent  therein  pro- 
vided to  an  employee  injured  while  assisting 
In  carrying  on  such  commerce,  when  the  in- 
jury results  from  the  negligence  of  a  fellow 
servant,  if  such  fellow  servant  is  also  en- 
gaged in  interstate  commerce.  Zikos  v,  Ore- 
gon R.,  etc,,  Co.,   (1910)    179  Fed.  893. 

Where  the  plaintiff,  a  track  walker,  was 
injured  while  assisting  certain  fellow  em- 
ployees in  repairing  a  switch  in  a  railroad 
yard,  by  being  struck  by  certain  cars,  kicked 
toward  him,  and  from  the  relative  position 
of  plaintiff  and  his  fellow  employee  the  jury 
could  have  found  that  plaintiff  was  relying 
on  them  to  look  out  for  trains  approaching 
from  that  direction,  their  failure  to  warn 
him  constituted  negligence  of  fellow  servants 
which,  as  provided  by  Federal  Employer's 
Liability  Act,  was  an  actionable  negligence 
of  the  railroad  company.  Colasurdo  i*.  New 
Jersey  Cent.  K.  Co..  (1910)    180  Fed.  832. 

Violation  of  Safety  Appliance  Act  —  Un- 
der the  Employer's  Liability  Act  where  a 
railroad  company  moved  a  car  being  used  in 
interstate  commerce  having  a  coupler  so  de- 
fective that  it  would  not  couple  automatically 
by  impact,  as  required  by  Act  March  2,  1893, 
ch.  196,  sec.  2,  27  Stat.  L.  631,  6  Fed.  Stat. 
Annot.  763,  and  an  employee,  while  attempt- 
ing to  remedy  the  defect  in  the  performance 
of  his  duty,  was  caught  between  the  cars  and 
injured,  the  violation  of  the  statute  by  the 
company  was  a  contributing  cause  of  the  in- 
jury, which  rendered  it  liable  therefor;  the 
questions  of  assumption  of  risk  and  contribu- 
tory negligence  being  immaterial,  under  sec- 
tions 3  and  4  of  this  act.  Johnson  i*.  Great 
Northern  R.  Co.,  (C.  C.  A.  1910)  178  Fed. 
643. 

Mnst  be  engaged  in  interstate  commerce. — 
In  order  to  establish  a  cause  of  action  imder 
this  act,  the  offending  carrier  at  the  time  of 


the  injury  must  be  engaged  in  interstate 
commerce  and  the  injury  must  be  suffered 
by  the  employee  while  employed  by  such  car- 
rier in  such  commerce.  Pedersen  r.  Dela- 
ware, etc.,  R.  Co.,  (1911)  184  Fed.  737;  St. 
Louis,  etc.,  R.  Co.  r.  Hesterly,  (Ark.  1911) 
135  S.  W.  875. 

Trains  carrying  construction  materiaL  — 
In  Pedersen  r.  Delaware,  etc.,  R.  Co.,  (1911) 
184  Fed.  737,  it  appeared  that  the  defendant 
railroad  company  engaged  in  interstate  and 
intrastate  business  at  the  time  of  plaintiff's 
injury  was  building  an  additional  track  near 
Hoboken,  N.  J.,  part  of  which  was  laid  on  a 
biidffe.  The  plaintiff,  an  employee  engaged 
in  the  bridge  construction,  was  injured  while 
carrying  material  from  one  part  of  the  work 
to  another,  by  a  local  train  running  between 
two  points  in  New  Jersey.  It  was  held  that 
the  injury  was  inflicted  by  the  carrier  as  the 
result  of  the  operation  of  a  train  engaged 
wholly  in  intrastate  business,  and  plaintiff 
could  not  recover  under  this  act. 

Operation.  —  The  Employer's  Liability  Act 
is  not  retroactive,  and  does  not  authorize  an 
action  for  the  wrongful  death  by  the  admin- 
istrator of  an  employee  engaged  in  interstate 
commerce  against  his  master  occurring  prior 
to  the  time  the  act  took  effect.  Winfree  v. 
Northern  Pac.  R.  Co.,  (C.  C.  A.  1909)  173 
Fed.  65. 

Sntvival  of  cause  of  action.  —  The  cause 
of  action  for  an  injury  to  an  employee  of  an 
interstate  carrier  by  railroad,  given  by  this 
section,  does  not  survive  the  death  of  the 
person  injured,  and  damages  for  his  oon- 
cious  Buffering  are  not  recoverable  in  an  ac- 
tion for  his  death.  Walsh  t.  New  York, 
etc.,  R.  Co.,  (1909)  173  Fed.  494. 

Damages.  —  In  an  action  for  the  death  of 
a  railroad  brakeman  under  this  act,  provid- 
ing that  the  recovery  shall  inure  to  the 
benefit  of  deceased's  family,  an  instruction 
permitting  a  recovery  for  the  loss  sustained 
by  decedent's  children,  consisting  of  their 
loss  of  care,  attention,  instruction,  and  train- 
ing, from  their  father's  death,  was  not  erro- 
neous. Duke  *&.  St.  Louis,  ete.,  R.  Co., 
(1909)   172  Fed.  684. 

Res  judicata.  —  Judgment,  in  a  suit  under 
a  state  statute  brought  by  plaintiff  in  behalf 
of  herself  and  her  minor  children  for  negli- 
gent death  of  her  husband,  bars  a  subsequent 
suit  by  her  as  administratrix,  under  this  act, 
difference  in  the  capacity  in  which  she  sued 
not  affecting  the  identity  of  the  parties  to 
the  suit.  Troxell  r.  Delaware,  ete.,  R.  Co., 
(1911)   185  Fed.  540. 

Servant  employed  in  interstate  commerce. 
—  An  employee  of  a  railroad  company, 
charged  with  the  duty  of  seeing  to  the  coup- 
ling of  cars  and  of  the  air  brake  pipes  upon 
cars  standing  upon  a  switeh  track  te  be 
transferred  to  another  company,  some  of 
which  cars  were  being  used  in  interstate  com- 
merce, was  being  employed  in  interstate  com- 
merce, and  was  within  the  provisions  of  the 
Employer's  Liability  Act.  Johnson  v.  Great 
Northern  R.  Co..  (C.  C.  A.  1910)  178  Fed.  6.54. 

Trackman.  —  This  Act  includes  within  its 
scope  all  persons  who  could  be  included  with- 
in the  constitutional  power  of  Congress,  and 
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1909  Bupp.,  p.  584,  loc.  1.      RECEIVING  STOLEN  GOODS.      Yol.  YI,  p.  761,  mo.  6857. 


hence  includes  a  trackman  engaged  in  the 
repair  of  a  switch  connected  with  a  track 
used  for  both  interstate  and  intrastate  com- 
merce. Colasurdo  v.  New  Jersey  Cent.  R. 
Co.,  (1910)   180  Fed.  832. 

A  section  hand  working  on  the  track  of  a 
railroad  over  which  both  interstate  and  in- 
trastate traffic  is  moved  is  employed  in  "  in- 
terstate commerce"  within  the  meaning  of 
this  act  and  within  its  protection.  Zikos  r. 
Oregon  R.,  etc.,  Co.,  (1910)   179  Fed.  893. 

1909  Supp.,  p.  584,  sec.  2. 

Jnrisdiction  of  federal  conrts.  —  This  sec- 
tion which  makes  common  carriers  by  rail- 
road within  the  territories  of  the  United 
States  liable  for  injuries  to  employees  as 
therein  stated,  supersedes  the  common  law  in 
the  territories  with  respect  to  such  liability, 
and  any  cause  of  action  within  its  terms  is 
necessarily  one  arising  under  a  law  of  the 
United  States  and  on  that  ground  within  the 
jurisdiction  of  a  federal  Circuit  Court,  where 
the  requisite  amount  is  involved.  Cound  t*. 
Atchison,  etc.,  R.  Co.,   (1909)    173  Fed.  627. 

Where  an  a,ction  for  injuries  to  a  servant 
arose  solely  on  the  Federal  Employer's  Lia- 
bility Act,  the  federal  Circuit  Court  had  orig- 
inal jurisdiction  without  reference  to  the 
citizenship  of  the  parties.  Clark  t*.  Southern 
Pac.  Co.,   (1909)   175  Fed.  122. 

District  of  suit.  —  An  action  in  a  federal 
court  on  a  cause  of  action  arising  under  a 
law  of  the  United  States,  although  the  par- 
ties are  citizens  of  different  states,  is  not  one 
in  which  "  jurisdiction  is  founded  only  "  on 
diversity  of  citizenship,  within  the  meaning 
of  the  Federal  Judiciary  Act  of  1875  (Act 
March  3,  1875,  137,  sec.  1,  18  Stat.  L.  470), 
as  amended  in  1887   (Act  March  3,  1887,  ch. 

1909  Supp.,  p.  585,  sec.  3. 

Failure  to  apply  role  of  comparatiye  neg- 
ligence.—  In  an  action  for  personal  injuries 
received  by  a  railroad  employee,  the  defend- 
ant cannot  complain  that  the  rule  of  com- 
parative neglicence  under  this  section  was 
not  applied  where  the  jury  were  instructed 


A  member  of  a  railroad  bridge  gang  in- 
jured, while  engaged  and  within  the  scope  of 
hiK  employment  in  repairing  bridges,  by  an 
alleged  defective  scaffold,  though  his  duties 
required  work  in  the  repair  of  bridges  for 
the  railroad  company  in  different  states,  was 
held  not  to  be  "employed  in  interstate  oom- 
merce,"  within  the  Employer's  Liability  Act. 
Taylor  t?.  Southern  R.  Co.,  (1910)  178  Fed. 
381. 


373,  24  Stat.  L.  552)  and  1888  (Act  Aug. 
13,  1888,  ch.  866,  25  Stat.  L.  433,  4  Fed. 
Stat,  Annot.  265),  and,  unless  the  objection 
is  waived,  can  only  be  brought  in  the  dis- 
trict of  which  defendant  is  an  inhabitant. 
Cound  V.  Atchison,  etc.,  R.  Co.,  (1909)  173 
Fed.  527. 

Petition.  —  Where  a  petition  in  an  action 
against  an  interstate  carrier  for  injuries  to 
a  brakeman  in  one  of  the  territories  of  the 
United  States  alleged  injury  to  the  plaintiff 
by  the  negligence  of  a  carrier  while  the 
plaintiff  was  in  the  performance  of  his  duty, 
it  sufficiently  showed  that  the  action  was 
based  on  the  Federal  Employer's  Liability 
Act,  though  it  did  not  so  allege  in  terms. 
Clark  17.  Southern  Pac.  Co.,  (1909)  175  Fed. 
122. 

Temporary  separation  of  husband  and  wife. 
— That  a  wife  was  temporarily  separated 
from  her  husband  at  the  time  he  was  killed 
while  in  the  defendant's  employ  did  not 
affect  her  right  to  recover  damages  under  the 
Employer's  Liability  Act,  for  his  wrongful 
death.  Dunbar  v.  Charleston,  etc.,  R.  Co., 
(1911)   186  Fed.  175. 


to  find  for  the  plaintiff  only  in  event  of  the 
defendant's  negligence  and  plaintiff's  free- 
dom from  contributory  negligence,  and  the 
latter  rule  being  more  favorable  to  defend- 
ant. Galveston,  etc.,  R.  Qo.  v.  Averill,  (Tex. 
1911)   136  S.  W.  98. 


RECEIYING  STOLEN  GOODS. 


Vol.  VI,  p.  761,  sec.  5357. 

Sufficiency  of  indictment. —  Under  this  sec- 
tion it  is  not  essential  to  allege  in  the  in- 
dictment that  the  property  was  received  with- 
out the  consent  of  the  owner  or  with  intent 
to  deprive  him  of  its  use  and  benefit,  the 
criminal  intent  and  evil  purpose  of  the  re- 
ceiver being  sufficiently  alleged  where  his  act 
is  characterized  as  unlawful  and  felonious. 
Bise  !?.  U.  S.,  (C.  C.  A.  1906)  144  Fed.  374, 
7  Ann.  Cas.  165. 

An    indictment    charging   that    defendants 


on  a  certain  date,  within  a  certain  district 
of  the  Indian  Territory,  unlawfully,  feloni- 
ously, and  knowing  the  same  to  have  been 
previously  stolen,  did  receive  certain  de- 
scribed property  which  had  been  previously 
feloniously  stolen,  taken,  and  carried  away 
from  the  owner,  was  held  to  sufficiently 
charge  the  offense  of  receiving  stolen  goods 
within  this  section.  Bise  v.  if.  S.,  (1904)  5 
Ind.  Ter.  602,  82  S.  W.  921. 
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Tol.  YI,  p.  761,  i«o.  2. 


RECORDS. 


Tol.  YI,  p.  764,  s«o.  5406. 


Vol.  VI,  p.  761,  sec.  2. 

Evidence  of  similar  offenses.  —  In  a  prose- 
cution under  this  act,  for  knowingly  receiv- 
ing property  stolen  from  a  navy  yard  of  the 
United  States,  on  the  question  of  knowledge, 
it  was  held  that  evidence  was  admissible  to 


show  that  the  defendant  had  received  and 
purchased  articles  of  the  same  general  char- 
acter stolen  from  such  navy  yard  at  other 
times.  .Sapir  v,  U.  S.,  (C.  C.  A.  1909)  174 
Fed.  219. 


RECORDS. 


Vol.  VI,  p.  764,  sec.  5403. 

Definition.  —  In  this  section  which  makes 
it  a  criminal  offense  to  steal  or  destroy 
"  any  record,  paper,  or  proceeding  of  a  court 
of  justice,"  or  "  any  paper  or  document  or 
record  filed  or  deposited  in  any  public  office 
or  with  any  judicial  or  public  officer,"  the 
words  "  record "  and  **  document  "  are  not 
limited  in  their  meaning  to  the  technical 
common-law  records  of  courts  as  enrolled,  or 
to  technical  documents,  but  mean  any  paper 
filed  and  which  becomes  a  part  of  the  records 
of  the  court  or  office,  broadly  speaking,  and 
is  treated  as  a  record  of  what  it  contains. 
Mclnerney  r.  U.  S.,  (1906)  143  Fed.  729,  74 
C.  0.  A.  655. 

Imperfect  or  incorrectly  kept  records.  —  It 
is  not  a  defense  to  a  prosecution  under 
this    section    for    stealing    or    destroying    a 


record  of  a  court  that  spch  record,  was  tech- 
nically imperfect  or  incorrectlv  kept.  Mc- 
lnerney V.  U.  S.,  (1906)  143  Fed.  729,  74  C. 
C.  A.  655. 

Papers  in  naturalization  proceedings. —  The 
original  application  of  an  alien  for  naturali- 
zation filed  in  a  court  of  the  United  State?, 
together  with  the  affidavits,  certificates,  and 
record  of  proceedings  thereon,  preserved  in 
the  office  of  the  clerk,  bound  in  one  of  a 
series  of  books  kept  for  the  purpose,  and 
which  are  evidence  of  the  rights  of  the  ap- 
plicant as  a  citizen,  con.stitute  a  record  of 
the  court  within  the  meaning  of  this  section, 
and  the  stealing  or  destruction  of  any  part 
thereof  is  a  criminal  ofl'ense  thereunder.  Mc- 
lnerney t7.  U.  S.,  (1906)  143  Fed.  729,  74  C. 
C.  A.  655. 


Vol.  VI,  p.  764,  sec.  5408. 

"  Custody "  means  keeping,  and  implies  re- 
sponsibility for  the  protection  and  preserva- 
tion of  the  person  or  thing  in  custody.  A 
document  in  a  public  office  in  the  general 
custody  of  a  commissioner  and  in  the  par- 
ticular custody  of  a  chief  clerk,  under  whom 
five  or  six  subordmate  clerks  are  employed 
who  have  access  to  it  in  order  to  discharge 
their  duties,  is  not  in  the  custody  of  one  of 
the  latter.  Martin  v,  U.  S.,  (1909)  168  Fed. 
198,  93  C.  C.  A.  484,  reversing  (1907)  7 
Ind.  Ter.  451,  104  S.  W.  678. 

The  words  "take  away  or  withdraw"  in 
this  section,  must  be  read  with  the  word 
"  destroys,"  and  they  mean  a  taking  away 
or  withdrawal  whereby  some  injury  is  in- 
tended, attempted,  or  inflicted  upon  the  rec- 
ord or  document,  or  upon  some  one  who  has 
an  interest  in  it  and  is  entitled  to  use  it. 
^fartin  r.  U.  S.,  (1909)  168  Fed.  198,  93  C. 
C.  A.  484,  reversing  (1907)  7  Ind.  Ter.  451, 
104  S.  W.  678. 


One  of  the  clerks  of  the  commissionez:  to 
the  Five  Civilized  Tribes,  employed  at  a  sal- 
ary of  $1,200  a  year,  under  authority  granted 
by  Congress  to  the  Secretary  of  the  Interior, 
t«i  employ  all  assistance  necessary  to  per- 
form the  duties  of  the  commissioners  to  those 
tribes,  was  not  an  officer  of  the  United  States, 
and  waa  not  punishable  under  this  section. 
Martin  r.  U.  S.,  (1909)  168  Fed.  198,  93  C. 
C.  A.  484,  reversing  (1907)  7  Ind.  Ter.  451, 
104  S.  W.  678. 

Indictment.  —  An  allegation  that  an  act, 
innocent  in  itself,  but  criminal  if  done 
"  fraudulently,"  was  performed  fraudulently, 
or  with  an  intent  to  defraud,  without  the 
averment  of  any  acts  or  facts  tending  to  show 
fraud,  is  a  legal  conclusion  and  futile.  It  is 
insufficient  to  charge  the  ofl'ense  of  fraudu- 
lently taking  away  or  removing  a  record  or 
document  under  this  section.  Martin  r.  U. 
S.,  (1909)  168  Fed.  198,  93  C.  C.  A.  484, 
reversing  (1907)  7  Ind.  Ter.  451,  104  S.  W. 
678. 
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REPORTS  CLAW). 


Vol.  VI,  p.  768,  sec.  1. 

Cop3n1ght  by  official  reporter.  —  Conceding 
the  right  of  the  official  reporter  of  the  Su- 
preme Court  of  the  United  States  to  secure 
a  copyright  in  his  work  in  the  volumes  of 
published  reports,  the  mere  arrangement  of 
reported  cases  in  sequence,  and  their  paging 


and  distribution  into  volumes,  are  not  feat- 
ures of  such  importance  as  to  entitle  him  ta 
copyright  prote&ion  of  such  details.  Banks 
Law  Pub.  Co.  t?.  Lawyers'  Co-Operative  Pub. 
Co.,  (1909)  169  Fed.  386,  17  Ann.  Cas. 
957,  94  C.  C.  A.  642. 


REVENUE  MARINE -REVENUE 

CUTTER  SERVICE. 


1909  Supp.|  p.  597,  sec.  5. 

Service  in  the  Revenne-Cntter  Service. — 
Officers  of  the  Revenue-Cutter  Service  who 
during  the  civil  war  served  upon  vessels  of 
that  service  which  were  armed,  manned,  and 
equipped  as  were  naval  vessels,  and  were  en> 
gaged  in  conjunction  with  the  navy  in  hos- 
tile operations  against  the  enemy,  "  served 
in  the  naval  forces  of  the  United  States" 
within  the  meaning  of  this  section,  and  upon 
retirement,  are  entitled  to  have  the  rank 
and  to  receive  three-fourths  of  the  duty  pay 
and  increase  of  the  next  higher  |rrade  to  that 
held  by  them  at  the  time  of  retirement.  The 
mere  fact  that  an  officer  of  the  Revenue-Cut- 
ter Service  was  in  that  service  during  the 
civil  war  would  not  be  sufficient  to  establish 


that  he  had  "  served  during  the  civil  war  in 
the  land  or  naval  forces"  if  the  location  and 
character  of  his  services  were  such  that  he 
did  and  could  have  done  nothing  more  dur- 
ing the  time  of  the  civil  war  than  he  would 
have  done  in  time  of  peace.  If,  however,  the 
location  of  his  vessel  and  the  consequent 
range  of  his  duties  were  such  that  he  neces- 
sarily filled  a  place  which  must  or  would 
probably  have  been  otherwise  assigned  to 
some  other  public  armed  force,  then  the  fact 
that  he  did  not  take  part  in  any  engagement 
or  actual  conflict  with  the  enemy  will  not 
deprive  him  of  the  benefits  of'  this  act 
(1908)  27  Op.  Atty.-Gen.  8. 


RIVERS,  HARBORS,  AND  CANALS. 


Vol.  VI,  p.  787,  sec.  2476. 

Construction.  —  Under  this  section  the 
waters  of  navigable  rivers  within  the  terri- 
tory specified  are  declared  to  be  public  high- 
wavs;  but  the  section  does  not  reserve  the 
bed  of  the  stream,  but  does  declare  that 
when  the  opposite  banks  of  any  stream,  not 
navigable,  belong  to  different  persons,  the 
stream  and  the  bed  thereof  snail  become 
common  to  both.  This  Act  of  Congress  means 
that  navigable  streams,  within  the  territory 
to  be  disposed  of,  shall  be  deemed  to  be  and 
remain  public  highways,  subject  to  the  pub- 
lic easement;  that  the  public  should  enjoy 
its  free  and  uninterrupted  navigation,  unob- 
structed  by   dams,   bridges,   or   other  struc- 


tures which  might  impede  its  commerce;  the 
intention  of  Congress  being  to  reserve  the  use 
of  the  rivers  for  the  public  without  interfer- 
ence with  the  riparian  owner,  and  the  latter 
to  have  his  riffht  to  the  bed  of  the  stream 
without  interference  with  jits  puhUcum. 
Johnson  r.  Johnson,  (1008)  14  Idaho  561,  95 
Pac.  499. 

Navigable  atreams  in  Alaska  are  pubtie 
highways,  and  no  portion  of  the  bed  or  land 
lying  between  high  and  low  water  mark  Is 
subject  to  entry  or  sale  under  the  public 
land  laws.  U.  S.  v.  Roth,  (1004)  2  Alaska 
267. 
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Vol.  VI,  p.  792,  sec.  4. 

ConttitutioiiAlity.  —  This  aection  which 
makes  it  the  duty  of  the  Secretary  of  War 
"to  prescribe  such  rules  and  regulations  for 
the  use,  administration,  and  navigation  of  any 
or  all  canals  and  similar  works  of  navigation 
that  now  are  or  hereafter  may  be,  owned, 
operated,  or  maintained  by  the  United  States 
as  in  his  judgment  the  public  necessity  may 
require,"  and  makes  a  wilful  violation  of 
such  rules  and  regulations  a  criminal  offense 
punishable  as  therein  provided,  impliedly 
forbids  the  use  of  canals  owned  by  the  United 
States,  under  penalty  of  criminal  prosecu- 
tion, except  in  compliance  with  such  rules 
and  regulations,  and  the  delegation  of  power 
to  make  the  same  to  an  administrative  de- 
partment is  constitutional.  U.  S.  r.  Moody, 
(1908)  164  Fed.  269. 
*    Rule  8  of  the  regulations  promulgated  by 

Vol.  VI,  p.  793,  sec.  5. 

Neoefldty  for  pnblication  of  regulations.— 
Regulations  made  pursuant  to  this  section, 
providing  for  the  opening  of  drawbridges 
across  navi^ble  streams,  and  that  the  Sec- 
retary of  War  shall  make  such  rules  and 
regulations  as  public  necessity  requires,  which 
regulations,  when  made  and  published,  shall 
have  the  force  of  law,  have  no  force  until 


the  Secretary  of  War  for  the  government  of 
St.  Mary's  Falls  Canal,  owned  by  the  United 
States,  which  provides  that  "the  movements 
of  all  vessels,  boats,  or  other  floating  things, 
in  the  canal  shall  be  under  the  direction  of 
the  superintendent  and  his  assistants,  whose 
orders  and  instructions  must  be  obeyed,"  is 
within  the  authority  conferred  on  him  by 
Mis  act,  to  make  regulations  for  the  opera- 
tion of  all  canals  owned,  operated,  or  main- 
tained by  the  United  States,  and  valid;  and 
an  order  given  by  the  superintendent  or  an 
assistant,  for  the  movement  of  a  vessel,  is 
but  the  carrying  into  effect  of  such  rule,  and 
not  the  making  of  a  special  rule,  and  the 
disobedience  of  such  an  order  is  a  violation 
of  the  rule,  made  punishable  as  a  criminal 
offense  under  the  statute.  U.  S.  t*.  Moody, 
(1908)   164  Fed.  269. 


duly  published,  so  that  a  steamboat  owner 
would  not  be  negligent  in  not  observing  rules 
not  published.  :^gina  r.  Chicago,  etc.,  R.  Co., 
(1910)   142  Wis.  144,  125  N.  W.  981. 

Pablication  a  jury  question.  —  Fugina  v. 
Chicago,  etc.,  R.  Co.,  (1910)  142  Wis.  144, 
125  N.  W.  981. 


Vol.  VI,  p.  796,  sec.  1. 

Jurisdiction.— Under  this  Act  which  makes 
it  a  criminal  offense  to  dump  refuse  in  the 
tidal  waters  of  New  York  Harbor  within  pre- 
scribed limits,  or  to  deviate  from  the  dump- 
ing grounds  specified  in  a  permit  granted 
thereunder,  an  offense  is  not  committed  until 


refuse  is  dumped  in  some  prohibited  place, 
and  such  place  fixes  the  locus  of  the  crime 
and  the  venue  for  its  prosecution.  U.  S.  v, 
Newark  Meadows  Imp.  Co.,  (1909)  173  Fed. 
426. 


Vol.  VI,  p.  801,  sec.  4. 

Refund  of  penalty.  —  Prior  to  the  taking 
effect  of  the  Act  of  Feb.  14,  1903,  32  Stat. 
L.  825,  10  Fed.  Stat.  Annot.  58,  creating  the 
Department  of  Commerce  and  Labor,  the 
Secretary  of  the  Treasury  had  no  authority 
to  remit  a  fine  or  penalty  imposed  for  a  vio- 
lation of  this  act,  nor  to  discontinue  a  suit 
instituted  by  the  government  to  recover  a 
penalty  thereunder,  and  therefore  the  Secre- 
tary of  Commerce  and  Labor  has  no  authority 

Vol.  VI,  p.  805,  sec.  9. 

Change  of  authorised  bridge.  — A  railroad 
bridge  over  a  navigable  stream,  built  under 
authority  of  an  Act  of  Congress,  which  con- 
tained no  reserve  as  to  repeal,  modification, 
or  alteration,  can  only  be  required  to  be 
moved  or  replaced  by  a  new  bridge  con- 
structed, in  accordance  with  this  act,  by  an 
Act  of  Congress  authorizing  the  same  and 
providing  for  just  compensation.  U.  S.  r. 
Parkersburg  Branch  R.  Co.,  (C.  C.  A.  1906) 
143  Fed.  224. 

SebuHding  bridge.  —  Neither  the  provision 
of  this  section  9  that  **  it  shall  not  be  lawful 


to  direct  the  discontinuance  of  such  a  suit. 
(1904)  25  Op.  Atty.-Gen.  220. 

The  word  "vessels"  as  used  in  this  Act 
does  not  relate  to  vessels  in  the  sense  con- 
templated by  sections  5292-5294,'  Revised 
Statutes,  2  Fed.  Stat.  Annot.  101-104,  au- 
thorizing the  remission  of  fines,  penalties, 
and  forfeitures  by  the  Secretary  of  tne  Treas- 
ury.    (1904)  25  Op.  Atty.-Gen.  220. 


to  construct  or  commence  the  construction  of 
any  bridge  .  .  .  until  the  consent  of  Con- 
gress to  the  building  of  such  structures  shall 
have  been  obtained,"  not  of  section  10,  pro- 
hibiting "  the  creation  of  any  obstruction  not 
affirmatively  authorized  by  Congress,"  ap- 
plies to  the  rebuilding  of  a  bridge  which  was 
lawfully  in  existence  when  the  act  was 
passed.  Rogers  Sand  Co.  i\  Pittsburgh,  etc., 
R.  Co.,  (C.  C.  A.  1905)  139  Fed.  7.  Compare 
Gulf,  etc.,  R.  Co.  V.  Meadows,  (Tex.  1909) 
120  S.  W.  521,  in  which  it  was  held  that 
where  a  railroad  company  tore  down  a  wood 
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bridge,  and  erected  in  its  place  a  new  steel 
structure,  it  was  a  "  construction "  of  a 
bridge  within  the  federal  statute. 

Navigable  waters  entirely  witiun  the  lim- 
its of  a  state.  —  No  one  may  build  a  bridge 
over  a  navigable  river  within  the  limits  of  one 
state  without  the  concurrent  permission  of 
the  state  and  national  governments.  Gulf, 
etc.,  R.  Qo,  V,  Meadows,  <Tex.  1909)  120  S. 
W.  621. 


In  (1906)  25  Op.  Atty.-Gen.  601,  it  was 
held  that  the  Hudson  Highland  Bridge  and 
Railway  Company,  a  corporation  created  by 
the  legislature  of  the  state  of  New  York, 
with  authority  to  construct  a  bridge  across 
the  Hudson  River  between  two  points  in  the 
state  of  New  York,  could  not  lawfully  build 
such  bridge  without  first  obtaining  the  con- 
sent of  Congress  as  required^  by  this  section. 


Vol.  VI,  p.  813,  sec.  10. 

state  and  federal  assent  both  necessary.  — 
This  act  requiring  the  consent  of  the  Secre- 
tary of  War  on  the  approval  of  the  chief  of 
engineers  to  the  construction  of  public  works 
in  any  navigable  waterway  within  the  United 
States,  does  not  transfer  exclusive  control 
over  navigable  waters  entirely  within  the 
limits  of  a  state  to  the  federal  authorities, 
but  the  right  of  private  persons  to  erect 
structures  in  such  w^aters  is  dependent  upon 
the  concurrent  or  joint  consent  of  both  the 
state  and  federal  governments.  Cobb  t*.  Lin- 
coln Park,  (1903)  202  111.  427,  67  N.  E.  5; 
Minnesota  Canal,  etc.,  Co.  v,  Pratt,   (1907) 

Vol.  VI,  p.  815,  sec.  12. 

Acquittal  under  this  section  as  bar  to 
ciyil  suit.  —  The  acquittal  of  a  defendant  in- 
dicted under  this  section  for  creating  an  ob- 
struction in  a  navigable  stream,  in  violation 
of  section  10,  is  not  a  bar  to  a  subsequent 
suit  in  equity  brought  by  the  United  States 

Vol.  VI,  p.  816,  sec.  13. 

Liability  of  vessel.  —  This  section  and  sec- 
tion  16  of  this  act  prohibiting  the  deposit  of 
refuse  matter  in  any  navigable  water  of  the 
United  States,  and  making  any  vessel  used 
in  such  illegal  act  liable  for  the  pecuniary 
penalties  imposed  therefrom,  are  within  the 

Vol.  VI,  p.  817,  sec.  15. 

Scope  of  section.  —  While  this  section  pro- 
viding that  it  shall  not  be  lawful  to  tie  up 
or  anchor  vessels  or  other  craft  in  navigable 
channels  "  in  such  manner  as  to  prevent  or 
obstruct  the  passage  of  other  vessels  or 
craft,"  was  not  intended  to  absolutely  pro- 
hibit the  anchoring  in  navigable  channels,  it 
makes  it  unlawful  whenever  the  result  is  to 
obstruct  other  vessels  in  passing  to  such  ex- 
tent as  to  make  such  passing  a  dangerous 
manceuvre;  and  the  fact  that  other  vessels 
have  succeeded  in  passing  one  so  anchored  in 
safety  is  not  proof  that  her  anchorage  was 
not  in  violation  of  the  statute,  or  that  she 
was  not  in  fault  for  a  collision  with  another 
vessel  which  was  attempting  to  pass.  The 
Caltly,   (1907)    153  Fed.  837,  83  C.  C.  A.  19. 

Abandonment.  —  Under  thisi  section  and 
section  19  of  this  act  which  provide  that 
whenever  any  vessel  or  other  craft  is  wrecked 
and  sunk  in  a  navigable  channel,  accidentally 
or  otherwise,   it   shall   be   the   duty   of   the 

1 


101  Minn.  197,  112  N.  W.  395;  Wilson  v. 
Hudson  Countv  Water  Co.,  (1910)  76  N.  J. 
Eq.  543,  76  Atl.  560. 

Water  pipes  across  river.  —  Under  this  sec- 
tion a  water  pipe  across  a  river  if  built  ac- 
cording to  plans  recommended  by  the  chief 
of  engineers  and  authorized  by  the  Secretary 
of  War,  is  deemed  to  be  affirmatively  author- 
ized by  Congress,  and  is  a  lawful  structure 
without  any  further  action  by  Congress,  al- 
though the  affirmative  authority  arises  by 
implication.  Maine  Water  Co.  r.  Knicker- 
bocker Steam  Towage  Co.,  (1906)  99  Me. 
473,  59  Atl.  963. 


under  the  same  section  against  the  same  de- 
fendant to  compel  the  removal  of  such  ob- 
struction; the  issues  and  measures  of  proof 
required  in  the  two  proceedings  not  being 
the  same.  U.  S.  v.  Donaldson-Shultz  Co., 
(C.  C.  A.  1906)   148  Fed.  681. 


constitutional  powers  of  Congress,  and  to 
render  a  vessel  subject  to  such  penalties  it 
is  not  essential  that  some  person  or  corpora- 
tion should  have  previously  been  convicted 
thereunder.  The  Scow  No.  9,  (1907)  152 
Fed.  648. 


owner  to  immediately  mark  it  with  a  buoy 
or  beacon  during  the  day  and  a  lighted  lan- 
tern at  night,  and  maintain  such  marks  until 
it  is  removed  or  abandoned,  and  to  at  once 
commence  the  removal  of  the  same,  and  that 
if  not  removed  within  thirty  days,  or  if 
sooner  abandoned,  it  may  be  broken  up  or 
removed  by  the  Secretary  of  War,  the  neg- 
lect to  mark  a  sunken  craft  as  required  is 
not  a  prima  facie  abandonment,  nor  is  the 
failure  to  remove  it  an  abandonment  until 
the  expiration  of  thirty  days,  and  during  all 
such  time  it  is  the  duty  of  the  owner  to  keep 
the  place  marked,  arid  if  he  does  not  he  is 
liable  for  injuries  caused  to  others  thereby 
unless  there  has  been  an  actual  abandon- 
ment. People's  Coal  Co.  t?.  Second  Pool  Coal 
Co.,   (1910)   181  Fed.  609. 

Dredge  anchored  in  narrow  chaimel.  —  In 
The  City  of  Birmingham,  (1905)  138  Fed. 
555,  71  C.  C.  A.  115,  it  appeared  that  a 
dredge,  anchored  at  night  within  200  feet  of 
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the  centre  of  the  narrow  channel  of  the  Savan- 
nah river,  at  a  point  not  far  ahove  a  sharp 
bend,  and  where  a  seven-foot  tide  ebbed  and 
flowed,  was  struck  and  sunk  by  an  ascendinz 
steamer.  The  dredge  was  of  light  draft,  and 
could  have  anchored  in  a  place  of  safety  en- 
tirely outside  the  channel;  the  only  reason 
given  for  not  doing  so  being  the  inconvenience 
of  moving  from  the  place  where  she  was  work- 
ing. It  was  held  that  such  anchorage  ob- 
structed the  passage  of  other  vessels,  in  viola- 
tion of  this  section,  and  that  the  dredge  was 
chargeable  with  contributory  fault  for  the 
collision. 

Vessel  anchored  in  wide  channel  —  A  ves- 
sel anchored  at  night  in  calm  weather,  as  the 
result  of  a  previous  collision,  in  Hampton 
Roads  in  the  middle  of  the  channel,  which  was 
there  a  mile  or  more  wide  for  seagoing  vessels, 
was  not  chargeable  with  violation  of  this 
section,  prohibiting  vessels  from  anchoring  in 
navigable  channels  in  such  manner  as  to  pre- 
vent or  obstruct  the  passage  of  other  vessels : 
and  where  she  carried  proper  lights  and  kept 
an  anchor  watch  who  gave  due  warning  by 
signals  to  an  approaching  schooner,  the  latter 
was  solely  in  fault  for  a  collision  between 
them.  The  Job  H.  Jackson,  (1906)  144  Fed. 
897,  affirmed  (C.  C.  A.  1907)    152  Fed.  1021. 

Aiding  of  vessel  grounded  or  in  difficulty. 
—  This  section  which  makes  it  unlawful  to 
anchor  or  tie  up  any  vessel  in  a  navigable 
thannel  in  such  manner  as  to  prevent  or  ob- 
struct the  passage  of  other  vessels,  was  not 
intended  to  prevent  the  aiding  of  a  vessel 
grounded  or  in  difficulty,  even  if  it  involves 
the  temporary  obstruction  of  a  channel.  The 
Waverley,  (1907)   165  Fed.  436. 

Reasonable  time  for  marking  sunken  ves- 
sel.—  The  owner  of  a  canal  boat  which  was 
sunk  in  the  channel  of  the  Hudson  river,  who 
failed  for  two  days  without  good  excuse  to 
mark  the  place,  as  required  by  this  section, 
did  not  act  within  a  reasonable  time,  and  was 
liable  for  damages  done  to  another  vessel  by 
collision  with  the  wreck.  The  Macy,  (C.  G.  A. 
1909)   170  Fed.  930. 

Vol.  VI,  p.  817,  sec.  16. 

Liability  of  vesseL  —  This  section  and  sec- 
tion 13  of  this  Act  prohibiting  the  deposit 
of  refuse  matter  in  any  of  the  navigable 
waters  of  the  United  States,  and  making  any 
vessel  used  in  such  illegal  act  liable  for  the 
pecuniary  penalties  imposed  therefor,  were 
enacted  in  the  exercise,  for  the  public  good, 
of  the  police  powers  inherent  in  the  govern- 
ment, and  a  vessel  so  used  is  subject  to  such 
penalties,  although  the  act  was  without  the 
Knowledge  or  intent  of  her  owner  and  con- 
trary to  his  general  instructions.  Scow  No. 
36,  (C.  C.  A.  1906)   144  Fed.  932. 

Where  the  owner  of  a  dumping  scow  placed 
a  man  in  sole  charge  with  power  to  dump  her 


Amount  of  precaution  necessary.  —  This 
section,  providing  that  it  shall  be  unlawful 
to  tie  up  or  anchor  vessels  or  other  craft  in 
navigable  channels  in  such  manner  as  to  pre- 
vent or  obstruct  the  passage  of  other  vessels, 
was  held  not  to  condemn  a  lighter  which, 
compelled  to  anchor  in  the  Hudson  river,  be- 
cause of  a  dense  fog,  made  her  way  to  the 
side  on  which  were  the  anchorage  grounds,  as 
far  as  was  considered  safe,  and  anchored  after 
taking  soundings  which  indicated  that  she 
was  within  the  grounds;  the  exercise  of  pre- 
cautions commensurate  with  the  danger  being 
all  that  was  required.  The  Newburgh,  (1904) 
130  Fed.  321,  64  C.  C.  A.  567. 

Liability  of  owner  for  failure  to  mark 
wreck.  —  This  section  which  provides  that, 
whenever  a  vessel  is  wrecked  and  sunk  in  a 
navigable  channel,  "it  shall  be  the  duty  of 
the  owner  of  such  sunken  craft  to  imme- 
diately mark  it  with  a  buoy  or  beacon  during 
the  day  and  a  lighted  lantern  at  night,"  places 
such  duty  upon  the  owner,  and  no  one  else, 
and  he  cannot  shift  the  responsibility  for  an 
injury  to  another  vessel,  resulting  from  his 
failure  to  perform  it,  upon  tugs  which  caused 
the  wreck  by  their  fault,  when  he  had  notice 
of  the  situation  in  ample  time  to  have  per- 
formed the  duty  before  damages  resulted. 
The  Anna  M.  Fahy,  (C.  C.  A.  1907)  153  Fed. 
866. 

"Owner."  —  In  People's  Coal  Co.  t?.  Second 
Pool  Coal  Co.,  (1910)  181  Fed.  609,  it  ap- 
peared that  the  respondent,  a  coal  company, 
having  in  its  possession  as  bailee  a  coal  flat 
partly  loaded  with  coal,  moored  to  its  float 
in  the  Allegheny  river  in  Pittsburg,  cast  it 
loose  during  a  flood,  and  it  sank  some  distance 
below.  The  place  was  not  marked,  and  some 
three  weeks  later  the  libelant's  vessel  ran 
into  it  and  was  injured.  It  was  held  that  the 
respondent  was  the  "  owner,"  within  the 
meaning  of  this  section,  and  removed  to  mark 
the  place  until  the  flat  was  removed  or  aban- 
doned, and  it  appearing  that  there  had  been 
no  abandonment,  that  the  respondent  was  lia- 
ble to  the  libelant  for  the  injury  to  its  vessel. 


load,  and  he,  becoming  unnecessarily  alarmed 
at  the  roughness  of  the  sea  while  beinfl  towed 
to  the  dumping  grounds,  dumped  a  part  of  her 
load  into  the  waters  of  a  harbor,  in  violation 
of  section  13,  it  was  held  that  the  scow  was 
subject  to  the  penalty  imposed  by  section  16, 
although  the  action  of  the  scowman  was  con- 
trary to  the  orders  of  the  owner;  but  that 
the  towing  tug,  although  the  property  of  the 
same  owner,  where  the  master  had  no  reason 
to  anticipate  the  violation  of  the  statute, 
could  not  be  said  to  have  been  "used  or  em- 
ployed "  in  such  violation,  and  was  not  sub- 
ject to  the  penalty  thereof.  The  Scow  No.  9, 
(1907)    152  Fed.  548. 


Vol.  VI,  p.  818,  sec.  18. 

Constitutionality  —  Taking  prwate  prop-  changes  in  a  bridge  erected  under  the  sanction 
erty  for  public  usp  ^rithout  past  compensa-  of  a  state  over  an  interstate  waterway,  which 
Hon.  —  The  making  of  the  alterations  or      the  Secretary  of  War,  acting  under  the  au- 
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thority  of  this  section,  requires  to  secure  navi- 
gation against  an  unreasonable  obstruction, 
is  not  a  taking  of  private  property  for  public 
use  for  which  the  Federal  Constitution  re- 
quires compensation  to  be  made,  but  is  merely 
incidental  to  the  exercise  by  the  government 
of  its  power  to  regulate  commerce  among  €he 
states.  Union  Bridge  Co.  v.  U.  S.,  (1907) 
204  U.  S.  364,  27  S.  Ct.  367,  51  U.  S.  (L.  ed.) 
523,  affirming  (1906)  143  Fed.  377;  Mononga- 
hela  Bridge  Co.  v.  U.  S.,  (1910)  216  U.  S.  177, 
30  S.  Ct.  356,  54  U.  S.  (L.  ed.)  435. 

Delegation  of  power.  —  Legislative  and  ju- 
dicial powers  are  not  unconstitutionally  dele- 
gated to  the  Secretary  of  War  by  the  pro- 
vision of  this  section,  empowering  that  offi- 
cial, when  satisfied,  after  a  hearing  of  the 
parties  interested,  that  a  bridge  over  a  navi- 
gable waterway  of  the  United  States  is  an 
unreasonable  obstruction  to  navigation,  to 
require  such  changes  or  alterations  as  will 
render  navigation  reasonably  safe,  easy,  and 
unobstructed.  Union  Bridge  Co.  v,  U.  S., 
(1907)  204  U.  S.  364,  27  S.  Ct.  367,  51  U.  S. 
(L.  ed.)  523,  affirming  (1906)  143  Fed.  377; 
Monongahela  Bridge  Co.  v,  U.  S.,  (1910)  216 
U.  S.  177,  30  S.  Ct.  356,  54  U.  S.  (L.  ed.)  435, 
affirming  (1908)  160  Fed.  712;  (1904)  25  Op. 
Atty.-Gen.  196. 

Power  of  Secretary  of  War. —  The  Secre- 
tary of  War  is  not  invested  with  arbitrary 
power  in  the  premises  by  the  provision  of  thisj 
section  empowering  him,  when  satisfied  that  a 
bridge  over  an  interstate  waterway  is  an  un- 
reasonable obstruction  to  navigation,  to  re- 
quire such  changes  or  alterations  as  will  ren- 
der navigation  reasonably  free,  easy,  and  uu- 
obstructive,  since  he  is  bound,  before  making 
any  decision  or  taking  final  action,  to  notify 
the  parties  interested  of  any  proposed  investi- 
gation by  him  to  give  them  an  opportunity  to 
be  heard,  and  to  allow  reasonable  time  to 
make  such  alterations  as  he  finds  to  be  neces- 
sary to  free  navigation.  Monongahela  Bridge 
Co.  V.  U.  S.,  (1910)  216  U.  S.  177,  30  S.  Ct. 
356,  54  U.  S.  (L.  ed.)  435. 

Notice  signed  by  Assistant  Secretary  of 
War.  —  A  notice  to  a  bridge  company  to 
make  certain  alterations  in  a  bridge  over  an 
interstate  waterway,  conformably  to  this  sec- 
tion, is  not  insufficient  in  case  of  noncom- 
pliance because  it  bears  the  signature  of  the 
Assistant  Secretary  of  War,  instead  of  the 
Secretary  himself,  who  is  the  official  named 
in  the  statute  as  the  one  to  give  such  notice, 
where  the  communication  shows  upon  its  face 
that  it  was  from  the  War  Department,  and 
from  the  Secretary  of  War,  and  that  the  lat- 
ter, without  abrogating  his  authority  under 
the  statute,  only  used  the  hand  of  the  Assist- 


ant Secretary  in  order  to  give  the  owners  of 
the  bridge  notice  of  what  was  required  of 
them.  Hannibal  Bridge  Co.  v.  U.  S.,  (1911) 
221  U.  S.  194,  31  S.  Ct.  603,  55  U.  S.  (L.  ed.) 
699. 

Applicable  to  bridges  avthorised  by  Con- 
gress.—  The  authority  conferred  upon  the 
Secretary  of  War  by  this  section  to  require 
any  bridge  constructed  over  any  navigable 
water  of  the  United  States  which  is  an  un- 
reasonable obstruction  to  navigation  to  be  so 
altered  as  to  render  navigation  under  it  rea- 
sonably free,  easy,  and  unobstructed,  applies 
to  bridges  constructed  under  the  authority  of 
Acts  of  Congress,  provision  having  been  made 
in  the  previous  sections  for  the  case  of  struc- 
tures of  that  nature  unauthorized  by  Con- 
gress.    (1904)   25  Op.  Attv.-Gen.  196. 

Rights  in  vnused  navigable  stream.— Where 
a  private  canal  constructed  and  used  as  a 
cut-off  to  take  the  place  commercially  of  the 
tortuous  channel  of  a  navigable  stream  had 
been  abandoned,  and  its  uses  for  such  pur- 
poses entireljr  destroyed  by  the  owner  of  the 
rights  therein,  it  was  held  that  the  rights 
of  the  public  reverted  to  the  original  channel 
of  the  stream,  and  that  the  United  States 
might  maintain  a  suit  to  enjoin  the  obetme- 
tion  of  such  channel  by  a  bridge.  U.  S.  r. 
Jamaica,  etc.,  Turnpike  Road,  (1910)  183 
Fed.  598. 

Hearing.  —  A  bridge  company  convicted 
for  failure  to  make  the  alterations  in  a  bridge 
over  an  interstate  waterway  which  the  Secre- 
tary of  War,  acting  under  the  authority  of 
this  section,  requires,  was  afforded  the  rea- 
sonable opportunity  to  be  heard,  upon  the 
question  whether  the  bridge  was,  in  fact,  an 
unreasonable  obstruction  to  navigation,  where 
the  company  had  full  notice  of  the  action  of 
the  officer  of  engineers,  who,  under  the  order 
of  the  Secretary,  made  a  tentative  examina- 
tion of  the  facts,  and  appeared  at  the  regular 
final  hearing  before  that  officer  with  liberty 
to  contest  the  facts,  and  introduce  any  evi- 
dence pertinent  to  the  case,  and  the  decision 
of  the  Secretary  of  War  was  based  on  the 
engineer  officer's  report  of  all  the  facts  ad- 
duced before  him,  and  which  constituted  the 
basis  of  his  conclusion  that  the  bridge  was  an 
unreasonable  obstruction  to  navigation.  Mo- 
nongahela Bridge  Co.  r.  U.  S.,  (1910)  216  U. 
S.  177,  30  S.  Ct.  356,  54  U.  S.  (L.  ed.)  435. 

"Material  obstructions."  —  The  obstruc- 
tions to  navigation  which  the  Secretary  of 
War  by  this  section  is  authorized  to  prevent 
or  to  remove  at  the  expense  of  the  owner, 
without  compensation,  are  "material"  ob- 
structions.    (1904)  26  Op.  Atty.-Gen.  195. 


Vol.  VI,  p.  820,  sec.  19. 

Authority  of  Secretary  of  War. —  This  sec- 
tion, relating  to  rivers  and  harbors,  and  au- 
thorizing the  Secretary  of  War  nt  his  dis- 
cretion to  remove  obstructions  from  the  navi- 
gable waters  of  the  United  States,  did  not 
invest  the  Secretary  of  War  with  exclusive 
jurisdiction  of  the  removal  of  obstructions, 
but  was  intended  to   clothe    him   with   dis- 


cretionary power,  which  he  might  exert  or 
leave  to  the  enforcement  of  the  local  authori- 
ties, and  if  he  fails  or  declines  to  act,  the 
local  authorities  may  protect  their  domestic 
commerce  by  keeping  navigable  waters  in  their 
jurisdiction  unobstructed.  Hagan  v.  Rich- 
mond, (1905)  104  Va.  723,  62  S.  E.  385. 
Personal  liability  of  owner.  —  This  aeetioii 
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relating  to  the  removal  of  obstructions  from 
navigable  waters,  and  limiting  the  liability 
of  the  owners  of  vessels  without  personal 
negligence,  is  paramount,  and  a  state  Act  and 
city  ordinance  declaring  that  the  board  of 
harbor  commissioners  shall  remove  any  wreck 

Vol.  VI,  p.  821,  sec.  20,  par.  third. 

Act  of  1890.  —  The  provision  of  Act  Oong. 
Sept.  10,  1800,  ch.  007,  26  Stat.  L.  454,  6  Fed. 
Stat.  Annot.  806  note,  prohibiting  the  main- 
tenance of  obstructions  to  navigation  in  navi- 
gable streams,  is  not  inconsistent  with  this 

Vol.  Vi,  p.  825,  sec.  1. 

Construction  of  statute.  —  This  Act  pro- 
viding for  governing  the  movements  and  an- 
chorage of  vessels  and  rafts  in  St.  Mary's 
river,  from  Point  Iroquois  on  Lake  Superior 
to  Point  Detour  on  Lake  Huron,  does  not 
take  all  the  waters  on  the  American  side  of 
the  boundary  line  out  of  the  provision  of  the 
treaty  by  which  they  were  found  to  be  a  part 


injurious  to  the  harbor  at  the  owner's  ex- 
pense are  invalid,  unless  the  obstruction  oc- 
curs with  the  privity  or  knowledge  of  the 
owner.  Hagan  r.  Richmond,  (1006)  104  Va. 
723,  52  S.  £.  385. 


Act,  prohibiting  the  erection  of  such  obstruc- 
tions. U.  S.  f?.  Wishkah  Boom  Co.,  (1005) 
136  Fed.  42,  68  C.  C.  A.  602,  (1006)  202 
U.  S.  613,  26  S.  Ct.  766,  60  U.  S.  (L.  ed.) 
1171. 


of  Lake  Huron,  nor  change  the  character  of  the 
water  from  a  lake  into  a  river,  the  term  "  St. 
Mary's  river  "  being  used  for  convenience  in 
designating  the  waters  between  the  two  points 
mentioned  for  the  purposes  of  navigation. 
Ainsworth  o.  Munoskong  Hunting,  etc.,  Club, 
(1000)  160  Mich.  61,  123  N.  W.  803. 


Vol.  VI,  p.  827.     [Condemnation,  purchase,  etc.'] 

Anthoiity  of  Secretary  of  War.  — By  this 
Act  the  Secretary  of  War  is  directly  given  the 
right  to  institute  proceedings  for  "  condemna- 
tion of  any  land,  right  of  way,  or  material 
needed  to  enable  him  to  maintain,  operate,  or 
prosecute  works  for  the  improvement  of 
rivers  and  harbors  for  which  provision  has 

Vol.  VI,  p.  836,  sec.  2. 

Sabsequent  ratification  by  Congress  is  a  provided  in  this  Act,  by  treaty  with  the  Re- 
sufficient  answer  to  the  contention  that  the  public  of  Columbia.  Wilson  t*.  Shaw,  (1007) 
title  of  the  United  States  to  the  Isthmian  204  U.  S.  24,  27  S.  Ct.  233,  61  U.  S.  (L.  ed.) 
or  Panama  canal  zone  was  not  acquired  as^  361. 


been  made  by  law,'*  and  under  such  Act  he  is 
intrusted  with  the  power  and  duty  of  deter- 
mining specifically  what  land,  right  of  way, 
or  material  is  needed  for  such  works  as  are 
authori^sed  by  law.  U.  S.  v.  Certain  Lands  in 
Narragansett,   (1006)    146  Fed.  654. 


SEAMEN. 


Vol.  VI,  p.  848,  sec.  4504. 

Master  as  shipping  commissioner.  —  The 
master  of  a  vessel  making  a  coastwise  voyage 
between  Atlantic  ports  of  the  United  States 
may  act  as  shipping  commissioner  for  the 

Vol.  VI,  p.  853,  sec.  4611. 

Filling  in  blanks.  —  It  is  not  competent 
for  the  master  to  fill  up  blank  spaces  in  the 
shipping  articles,  so  as  to  bind  the  seaman,  as 
such  articles  constitute  a  contract  for  wages. 
The  Bark  Shetland  f.  Johnson,  (1903)  21 
Add.  Cas.  (D.  C.)  416. 

wages.  —  A  provision  in  shipping  articles 
that  "  the  crew  shall  make  no  claim  for  wages 
or  provisions  while  the  vessel  is  detained  by 


purpose  of  signing  his  own  crew,  and  the  eon* 
tract  80  signed  is  valid  and  binding.  The 
William  H.  ClifTord,  (1008)  165  Fed.  60. 


ice,  prior  to  departure,"  is  not  in  violation  of 
this  section,  and  is  reasonable  and  valid.  The 
Joseph  B.  Thomas,  (1006)  136  Fed.  693.  Sec 
also  The  Lillian,  (1004)  131  Fed.  375. 

Parol  evidence.  —  A  shipowner,  when  sued 
by  members  of  the  crew  for  damages  resulting 
from  a  deviation  from  the  voyage  specified  in 
the  articles,  cannot  be  permitted  to  show  by 
parol  evidence  that  tlie  meml)ers  of  the  crew 
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were  informed  that  the  nature  of  the  in* 
tended  voyage  was  materially  different  from 
that  stated,  and  that  they  assented  to  the 
deviation  at  the  time  of  their  engagement. 

Vol.  VI,  p.  859,  sec.  4520. 

Necessity  of  shipping  articles. —  Where  the 
mate  of  a  vessel  of  more  than  fifty  tons  bur- 
den, engaged  in  the  coasting  trade,  had  gen- 
eral authority  to  hire  seamen,  and  engaged 
libelants  to  serve  as  members  of  the  crew 
on  a  certain  voyage,  without  making  any 
agreement  with  them  with  respect  to  their 
wages,  and  they  were  received  on  board  by 
the  mate  as  members  of  the  crew,  and  treated 
as  such  while  at  an  intermediate  port,  with- 
out having  ever  assented  to  any  contract  to 

Vol.  VK  p.  862,  sec.  4523. 

A  contract  for  sendee  on  a  British  ship 
made  in  an  American  port,  by  wiiicli  the  sea- 
man was  paid  wages  in  advance,  in  violation 
of  Act  Dec.  21,  1898  (30  Stat.  L.  756,  763, 
eh.  28),  is  void,  and  the  seaman  may  leave 
the  service  at  any  time,  and  recover  full 
wages  for  the  time  served,  without  deduction 
on  account  of  the  advance.  Kenney  r.  Blake, 
(C.  C.  A.  1903)  125  Fed.  672,  aifi^ming 
(1902)   117  Fed.  657. 

Vol.  VI,  p.  864,  sec.  4527. 

Pay  on  wrongful  discharge.  —  By  analogy 
to  this  section  a  court  of  admiralty  may, 
when  equitable,  award  a  seaman  wrongfully 
discharged  an  additional  month's  wages,  al- 
though he  served  more  than  a  month,  and  is 
not  therefore  within  the  terms  of  the  stat- 
ute. Caffyn  v,  Peabody,  (1906)  149  Fed. 
294. 

Libelants  signed  as  seamen  for  a  voyage  on 
a  vessel  then  ready  to  sail  from  the  part  of 
Philadelphia,  but  detained  by  ice;  the  ship- 
ping articles  containing  a  provision  that  they 
should  make  no  claim  for  wages  or  pro- 
visions while  the  vessel  was  so  detained. 
They  went  on  board,  and  were  furnished  light 
worK,  and  given  their  provisions  for  a  few 
days,  and  were  then  sent  on  shore  by  the 

Vol.  VI,  p.  866,  sec.  4529. 

Purpose  of  section.  —  This  section  must  be 
considered  as  intended  to  secure  justice,  and 
not  to  penalize  vessels  for  mere  errors  of 
judgment  on  the  part  of  their  masters,  and 
should  not  be  applied  in  a  case  where  seamen 
left  their  ship  on  account  of  a  matter  as  to 
which  there  was  reasonable  ground  for  con- 
troversy, which  constituted  sufficient  cause 
for  litigating  their  right  to  recover  wages. 
The  Amazon,-  (1906)   144  Fed.  153. 

''Without  sufficient  cause."  —  Where  there 
was  fair  ground  for  claiming  the  right  to 
reduce  the  wages  of  a  mate  because  of  neglect 
of  duty,  the  refusal  to  pay  him  the  agreed 
wages  in  full  on  his  discharge  was  not 
"  without  sufficient  cause,"  so  as  to  subject 


Turtle  r.  Northwestern  Steamship  Co.,  (1907) 
164  Fed.  146,  affirmed  (C.  C.  A.  1908)  162 
Fed.  256. 


work  for  their  passage  without  other  com- 
pensation, it  was  the  duty  of  the  master  to 
require  libelants  to  sign  shipping  articles  for 
the  voyage  before  carrying  tnem  to  sea,  as  re- 
quired by  this  section;  and  hence  such  libel- 
ants were  entitled  to  recover  the  highest  rate 
of  wages  paid  at  the  port  of  departure  for 
the  time  of  their  actual  service,  as  provided 
by  R.  S.  sees.  4521,  4523.  The  Elihu  Thomp- 
son, (1905)   139  Fed.  89. 


The  Advance  payment  of  wages  to  a  sea- 
man, in  violation  of  Act  Dec.  21,  1898,  ch.  28, 
sec.  24,  30  Stat.  L.  763,  does  not  render  the 
contract  for  service  made  by  the  shipping 
articles  void,  under  this  section,  where  it  is 
not  shown  that  the  unlawful  payment  en- 
tered into  the  contract  as  one  of  the  things 
agreed  on  by  the  parties.  The  Bound  Brook, 
(1906)  146  Fed.  160.  See  also  The  Alnwick, 
(1904)   132  Fed.  117. 


master,  but  were  told  to  be  in  readiness  to 
come  back  whenever  the  vessel  should  be  able 
to  get  away.  When  that  time  came,  a  week 
later,  they  either  could  not  be  found  or  re< 
fused  to  go.  It  was  held  that  they  were 
not  discharged,  and  were  not  entitled  to 
wages  for  the  time  they  were  on  board,  noc 
to  extra  pay,  under  this  section,  as  upon  a 
wrongful  discharge.  The  Joseph  B.  Thomas, 
(C.  C.  A.  1906)  148  Fed.  762,  affirming 
(1906)   136  Fed.  693. 

Seamen  in  coastwise  trade.  — This  section 
does  not  apply  to  seamen  in  the  coastwise 
trade  not  signed  before  a  shipping  commis- 
sioner. The  G^rge  B.  Ferguson,  (1905)  140 
Fed.  955. 


the  master  or  owner  to  the  penalty  imposed 
by  this  section.  The  Sadie  C.  Sumner,  (1905) 
142  Fed.  611. 

Leaving  aeruice  loithout  consent.  —  Libel- 
ants were  hired  as  deck  hands  on  a  steamer 
making  daily  trips  between  New  York  and 
another  port,  at  thirty  dollars  per  month, 
and  after  working  six  days  left  the  service 
without  the  consent  of  the  master.  It  was 
held  that  the  refusal  of  the  owner  to  pay 
them  wages  for  the  time  they  worked  did 
not  subject  him  to  the  penalty  imposed  by 
this  section,  for  refusing  and  neglecting  to 
pay  seamen's  wages  when  due  without  suffi- 
cient cause,  there  being  reasonable  ground, 
»t  Ien»t,  for  the  owner's  claim  that  libelants' 
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contract  was  one  from  month  to  month,  and 
that  they  had  no  right  to  abandon  the  ser- 
vice before  the  end  of  the  month.  The  Ex- 
press, (1904)   129  Fed.  655. 

Effect  of  fine.  —  Where  a  sailor  was  fined 
a  portion  of  his  wages  for  disobedience  of  or- 
ders' as  authorized  by  this  section,  but  the 
master  of  the  ship  did  not  make  an  entry  of 
the  offense  in  the  ship's  log-book  on  the  day 
the   offense  was  committed,  as   required  by 


section  4597,  such  fine  was  no  defense  to  an 
action  by  the  sailor  against  the  ship  to  re- 
cover the  same  as  wages.  The  St.  Paul 
(1904)    133  Fed.  1002. 

Discharge.  —  Where  seamen  were  dis- 
charged, and  payment  of  wages  refused,  it 
was  held  that  they  were  entitled  to  libel  the 
vessel  at  once  therefor,  without  instituting 
proceedings  under  sections  4546,  4547.  The 
Elihu  Thompson,   (1905)    139  Fed.  89. 


Vol.  VI,  p.  871,  sec.  10. 

Advance  payment.  —  Evidence  considered, 
and  held  to  show  that  the  voyage  for  which 
a  libelant  signed  as  a  seaman  was  to  termi- 
nate in  a  foreign  port,  and  that  he  was 
therefore  rightfully  discharged  in  such  port, 
but  that  he  was  entitled  to  recover  a  sum 
deducted  from  his  w^ages  on  account  of  an 
advance  payment  made  by  the  master  when 
libelant  signed  in  an  American  port,  in  vio- 
lation of  this  aet.  The  August  Belmont, 
(1907)    153  Fed.  639. 

Libelant,  a  citizen  of  the  United  States, 
signed  as  a  seaman  on  a  Gem^an  vessel  be- 
fore the  German  consul  at  the  port  of  New 
York  for  a  voyage  to  Japan,  and  was  paid  a 
month's  wages  in  advance,  in  violation  of 
this  act.  When  the  vessel  reached  a  Pacific 
port  of  the  United  States,  he  left  it  without 
the  consent  of  the  master,  and  brought  suit 
in  a  court  of  admiralty  to  recover  his  wages 
for  the  time  served.  It  was  held  that  the 
court  had  jurisdiction,  since,  having  been 
signed  in  violation  of  the  statute,  the  con- 
tract was  void,  and  he  never  became  legally 
a  member  of  the  crew;  that  for  the  same 
reason  he  had  the  right  to  leave  the  vessel 
at  any  time,  and  was  entitled,  under  such 
statute,   to  recover  wages  for  the  full  time 


served,  without  deduction  on  account  of  the 
advance  payment.  The  Neck,  (1905)  138 
Fed.  144. 

This  section  is  applicable  to  a  case  of  the 
shipment  of  seamen  on  a  British  vessel  in 
an  American  port;  and  by  virtue  of  R.  S. 
sec.  4523,  such  seamen,  to  whom  an  advance 
was  made  on  signing  the  articles,  may  leave 
the  service  at  any  time,  and  recover  wages 
for  the  time  served,  and  their  right  is  not 
affected  by  their  waiver  of  any  claim  to  re- 
cover the  sums  advanced.  The  Alnwick, 
(1904)   132  Fed.  117. 

Paying  seamen's  debt  —  The  fact  that  the 
master  of  a  vessel  took  possession  of  notes 
given  by  seamen  to  a  boarding  hoiise  keeper 
after  the  signing  of  shipping  articles,  and 
held  the  same  with  the  intention  of  paying 
tljem  on  the  discharge  of  the  seamen,  if  on 
inquiry  it  was  found  to  be  legal,  does  not 
constitute  a  violation  of  this  section,  nor 
render  the  shipment  void  so  as  to  entitle  the 
seamen  to  quit  the  service  before  the  expira- 
tion of  the  term  of  service  under  R.  S.  sec. 
4523,  where  the  amount  was  not  charged  to 
the  seamen  nor  any  agreement  made  to  pay 
the  notes.    The  Albani,  (1909)   169  Fed.  220. 


Vol.  VI,  p.  874,  sec.  4536. 

This  section  is  applicable  as  well  to  sea- 
men operating  on  coastwise  vessels  as  on 
merchant  vessels  generally,  and  hence  it  is 
no  answer  to  a  libel  in  admiralty,  against  a 
tug  engaged  in  the  coasting  trade  for  a  sea- 
man's wages  earned  thereon,  that  the  wages 
have  been  attached  by  garnishment.  The 
Amelia,  (1910)    183  Fed.  899. 


Seamen's  wages  are  protected  from  seiznre 
after  judgment  by  attachment  or  proceedings 
in  aid  of  execution  by  the  provisions  of  this 
section.  Wilder  r.  Inter-Island  Steam  Nav. 
Co.,  (1908)  211  U.  S.  239,  29  S.  Ct.  58,  53  U. 
S.  (L.  ed.)   164. 


Vol.  VI,  p.  890,  sec.  4561. 

The  purpose  of  this  section  is  to  protect 
senmen;  and  a  seaman  wiU  not  be  held  to 
I'ave  assumed  the  risk  from  unsea worthy  ves- 
sels so  as  to  preclude  a  recovery  from  the 
vessel  or  owner  for  an  injury  resulting  there- 


from, but  the  vessel  by  going  to  sea  in  viola- 
tion of  the  statute  assumes  all  risks  which 
may  result  therefrom.  The  Fullerton,  (C. 
C.  A.  1908)   167  Fed.  1. 


Vol.  VI,  p.  898,  sec.  4573. 

Compliance  with  statute  presumed. — ^Where 
in  a  proceeding  by  seamen  against  a  vessel 
for  wages,  the  men  claim  their  wages  from  a 
date  prior  to  the  sailing  date,  on  the  gi'ound 
that  they  were  told  to  be  on  l)oard  by  such 


dote,  while  on  behalf  of  the  vessel  it  is  tes- 
tified they  were  told  to  be  in  readiness  to  go 
oil  board  when  notified,  and  their  wages 
would  begin  on  the  day  of  sailing,  and  it  is 
( nroeded   that  the  vessel  cleared  at  the  cus- 
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▼oL  TI,  p.  980»  MO.  4618. 


torn  house,  but  failed  to  sail  for  some  time, 
owing  to  ice  in  port,  it  will  be  assumed  that 
the  master  furnished  the  collector  of  customs 
with  a  list  of  the  crew  before  his  vessel 
cleared,  as  required  by  this  section;  and,  as 
the  vesiel  could  not  clear  unless  a  crew  had 
been  secured,  this  fact  will  be  held  to  cor- 


roborate the  seamen  that  they  were  due  to 
go  on  board  about  the  date  of  clearance,  and 
it  will  not  be  presumed  that  they  were  there- 
after to  be  kept  waiting  indefinitely  to  suit 
the  convenience  of  the  master.  Th»  Bark 
Shetland  r.  Johnson,  (1903)  21  App.,Cas. 
(D.  C.)  4ia. 


Vol.  VI,  p.  910,  sec.  4596. 

Punishment. —  Where  a  seaman  was  guilty 
of  misconduct  in  leaving  a  vessel  without  per- 
mission and  in  refusing  to  work  the  cargo 
as  he  agreed  in  his  shipping  articles,  and  such 
offenses  and  fines  therefor  were  duly  entered 
in  the  logbook  against  him  as  required  by 
this  section,  such  fines  might  be  properly  de- 
ducted from  his  pay.  The  Charles  K.  Schull, 
(1909)    166  Fed.  374. 

Libelants  signed  as  seamen  for  a  whaling 
voyage;  the  articles  providing  that  they 
should  do  their  duty  and  obey  the  lawful 
commands  of  the  officers  while  cruising  or  in 
port,  and  that  they  should  not  go  out  of  the 
vessel  without  leave  from  the  captain  or  com- 
manding officer.  While  in  the  port  of  Hako- 
date, Japan,  they  were  given  shore  leave  by 
watches,  but  required  to  return  at  a  stated 
time,  and  each  was  also  given  a  small  sum  of 
money.  On  one  occasion,  five  of  them  having 
failed  to  return,  at  the  direction  of  the  con- 
sular agent  further  leave  was  denied  until 
the  missing  men  should  be  arrested  and  re- 
turned, whereupon  the  entire  crew  quit  work 
and  refused  to  do  their  duty,  in  which  re- 
fusal the  most  of  them  persisted  for  seven 
days.    On  the  fourth  day,  by  direction  of  the 


consular  agent,  they  were  ironed,  and  on  the 
sixth,  having  made  threats  against  the  master 
and  the  vessel  bein^  then  at  sea,  they  were 
handcuffed,  placed  m  the  between-decks  on 
chains  run  between  the  arms  of  each  man 
with  the  ends  made  fast  to  the  sides  of  the 
vessel  about  four  and  onc'half  feet  above  the 
deck.  At  night  the  chain  was  lowered,  so 
they  could  lie  on  the  deck.  On  the  next  day 
they  agreed  to  return  to  work  and  were  at 
once  released.  They  were  requested  to  go  to 
work  each  day,  and  knew  that  as  soon  as  they 
agreed  to  do  so  they  would  be  freed.  It  was 
held  that  such  action  of  the  master  was  not 
in  excess  of  the  punishment  authorized  by 
this  section,  but  was  justified  under  the  cir- 
cumstance's, and  that  the  vessel  was  not  liable 
in  damages  therefor.  The  John  and  Win- 
throp,  (C.  C.  A.  1910)   182  Fed.  380. 

This  section  does  not  deprive  the  master  of 
authority  in  his  discretion  to  impose  a  milder 
punishment  than  that  prescribed.  The 
Thrasher,   (C.  C.  A.  1909)   173  Fed.  258. 

The  word  **  pnnishable "  does  not  mean 
"  must  be  punished,"  but  "  may  be  punished  " 
as  therein  provided.  The  Thrasher,  (C.  C.  A. 
1909)  173  Fed.  258. 


Vol.  VI,  p.  914,  sec.  4597. 

Applies  to  coasting  vessels.  — The  provi- 
sions of  this  section,  which  authorize  a  court 
to  refuse  to  receive  evidence  of  offenses  by  sea- 
men not  entered  in  the  official  log  as  therein 
required,  are  applicable  to  vessels  in  the 
coasting  trade.  The  Amazon,  (1906)  144 
Fed.  153. 

Where  a  fine  had  been  imposed  on  a  sea- 
man for  disobedience,  but  the  same  was  un- 
available as  a  defense  to  an  action  for  wages 
for  failure  of  the  ship's  master  to  enter  the 
offense  in  the  ship's  logbook  on  the  day  it 
occurred,  it  was  held  that  the  ship  was  justi- 


fied in  contesting  its  liability,  and  was  there- 
fore not  liable  to  a  fine  for  unreasonable  de- 
lay in  payment  of  the  seaman's  wages.  The 
St  Paul,  (1904)    133  Fed.  1002. 

Hearing  other  evidence. — ^A  deduction  from 
the  wages  of  a  mate  on  a  small  schooner  for 
time  lost  by  reason  of  drunkenness  was  held 
to  be  justified,  although  no  entries  of  the  oc- 
currence were  made  in  the  log,  as  required  by 
this  section,  the  court  exercising  the  dis- 
cretion given  it  by  said  section  to  receive 
other  evidence.  The  Marjory  Brown,  (1905) 
134  Fed.  999. 


Vol.  VI,  p.  930,  sec.  4612. 


Horsemen,  signed  for  service  on  a  vessel  the  application  to  them  of  the  Immigration 
in  caring  for  horses  during  a  voyage,  are  Acts.  U.  S.  v.  Atlantic  Transport  Ck>.,  (C.  C. 
"seamen,"   for   the  purpose  of   determining      A.  1911)   188  Fed.  42. 
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Vol.  VII,  p.  16,  sec.  4141. 

"Home  port."  —  The  meaning  of  the  word 
"port"  in  this  section  was  changed  by  Act 
Cong.  June  26,  1884,  ch.  121,  32  Stat.  L.  58, 
7  Fed.  Stat.  Annot.  36,  which  provides  that 
the  word  "  port  **  as  used  in  sections  4178 
and  4334,  in  reference  to  painting  the  name 
and  port  of  registered  vessels  on  their  sterns, 
shall  be  construed  to  mean  either  the  port 
where  the  vessel  is  registered  or  the  place  in 
the  same  district  where  the  vessel  was  built 
or  where  one  or  more  of  the  owners  reside. 
Com.  V.  Ayer,  etc..  Tie  Co.,  (1903)  117  Ky. 
171,  79  S.  W.  290. 


State  taxation.  —  Vessels  which,  though 
^ngi^g^  iu  interstate  commerce,  are  employed 
in  such  conuneroe  wholly  within  the  limits  of 
a  state,  are  subject  to  taxation  in  that  state, 
although  they  may  have  been  registered  or  en- 
rolled under  R.  S.  sees.  4141,  4311,  at  a  port 
outside  the  limits  of  the  state.  Old  Dominion 
Steamship  Co.  v,  Virginia,  (1905)  198  U.  S. 
299,  26  S.  Ct.  686,  49  U.  S.  (L.  ed.)  1069. 
See  also  Olson  v.  San  Francisco,  (1906)  148 
Cal.  80,  82  Pac.  850. 


Vol.  VII,  p.  21,  sec.  4153. 

Computation  of  tonnage.  —  The  superstruc- 
ture of  an  inclosed  cabin  on  a  gasoline  boat, 
which  cabin  extends  from  the  bottom  of  the 
boat  above  the  deck,  having  windows  in  the 
superstructure,  but  which  adds  nothing  to  the 
carrying  capacity  of  the  boat  in  either  pas- 
sengers or  cargo,  is  not  "a  closed-in  space 
.  .  .  available  for  cargo  or  stores,  or  for  the 
berthing  or  accommodation  of  passengers  or 


crew,"  which  under  this  section  is  to  be  added 
to  the  space  below  deck  in  computing  the 
vesseFs  tonnage,  and  where  without  it  the 
boat  is  not  over  fifteen  tons  burden  she  is  not 
subject  to  inspection,  etc.,  under  the  pro- 
visions of  R.  S.  sec.  4426,  7  Fed.  Stat.  Annot. 
173.  The  Messenger,  (C.  C.  A.  1909)  168 
Fed.  908. 


Vol.  Vil,  p.  36,  sec.  21. 

Situs  of  vessel  for  taxation.  —  The  settled 
rule  that  the  domicile  of  the  owner  or  the 
actual  situs  of  the  vessel,  and  not  the  place 
of  enrolment  of  a  vessel  plying  between  the 
ports  of  different  states,  engaged  in  the  coast- 
wise trade,  and  the  consequent  marking  of  the 
stem  of  the  vessel  with  the  name  of  the 
place  of  enrolment,  as  provided  for  in  R. 
S.  sees.  4178,  4334,  7  Fed.  Stat.  Annot.  36, 
64,  was  the  criterion  by  which  to  determine 
the  situs  of  the  vessel  for  taxation,  was  not 


changed  by  the  declaration  of  this  section  that 
the  word  "  port,"  as  used  in  those  sections, 
shall  be  construed  to  mean  either  the  port 
where  the  vessel  is  enrolled  or  the  place 
where  it  was  built  or  where  one  of  the  owners 
resides,  which  simply  enables  the  owner  to 
select  a  place  other  than  the  port  of  enrol- 
ment to  be  marked  upon  the  vessel.  Ayer, 
etc.,  Tie  Co.  v.  Kentucky,  (1906)  202  U.  S. 
409,  26  S.  Ct.  679,  50  U.  S.  (L.  ed.)   1082. 


Vol.  VII,  p.  42,  sec.  4192. 

Distribution  of  proceeds  of  vesseL  —  While 
R.  S.  sees.  4192,  4193,  providing  for  the  re- 
cording of  mortgages,  etc.,  on  vessels,  do  not 
make  such  recorded  mortgages  maritime  liens 
enforceable  in  a  court  of  admiralty,  yet  where 
such  court  has  in  its  registry  for  distribu- 
tion a  fund  arising  from  the  sale  of  a  vessel, 
and  the  maritime  liens  have  been  paid,  the 
holder  of  a  recorded  mortgage  may  prove  his 
claim  against  the  fund,  and  is  entitled  to  pay- 
ment therefrom  in  the  order  of  his  priority. 
The  Gordon  Campbell.   (1904)    131   Fed.  963. 

Effect  of  unrecorded  bill  of  sale  on  statu- 
tory Hen.  —  Under  this  section  it  was  held 
that  a  bill  of  sale  of  a  vessel  of  New  Jersey 


to  a  resident  of  New  York  not  so  recorded 
was  invalid  to  defeat  a  lien  for  supplies  fur- 
nished the  vessel  in  New  Jersey,  by  one  hav- 
ing no  actual  knowledge  of  the  sale,  under  the 
New  Jersey  statute  giving  a  lien  on  domestic 
vessels.  Hitchings  r.  Olsen.  (C.  C.  A.  1911) 
184  Fed.  305. 

Effect  of  state  laws.  —  The  recording  of  a 
mortgage  on  a  vessel  of  the  United  States, 
under  this  section,  in  the  office  of  the  col- 
lector of  customs  where  such  vessel  is  regis- 
tered renders  the  mortgage  valid,  regardless 
of  the  fact  that  it  is  not  recorded  as  requiri>d 
by  the  state  law.  Fleming  v,  Philadelphia  F. 
Assoc.,  (1907)   147  Mich.  404,  110  N.  W.  933. 
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1909  Sapp.,  p.  682,  Mt.  1. 


Vol.  VII,  p.  56,  sec.  42(11. 

State  taxation.  —  See  under  this  title,  vol.  7,  p.  16,  sec.  4141. 


Vol.  VII,  p.  88,  sec.  5361. 

"Haven."  —  Waters  inclosed  in  whole  or 
in  part  by  a  breakwater  or  other  artificial 
structure*  to  afford  a  protected  anchorase,  as 
well  as  those  so  inclosed  by  natural  land,  con- 
stitute a  "  haven  "  within  this  section,  mak- 
ing certain  acts  offenses  against  the  United 
States  when  committed  **  upon  the  high  seas. 


or  in  any  arm  of  the  sea,  or.  in  any  river, 
haven,  creek,  basin,  or  bay  within  the  ad- 
miralty and  maritime  jurisdiction  of  the 
I'nited  States  and  out  of  the  jurisdiction  of 
any  particular  state."  Ex  p,  O'Hare,  (1910) 
179  Fed.  662,  103  C.  C.  A.  220,  reversing 
(1909)   171  Fed.  290. 


STATES. 


Vol.  VII,  p.  120,  sec.  4. 

Taxation  of  right  of  possession  of  mining 
claim.  —  Lands  of  the  United  States  are  not 
taxed  in  violation  of  this  section  by  the  im- 
position, under  the  authority  of  a  Colorado 
statute  (Laws  1887,  pp.  340,  341),  of  a  tax 
upon  the  right  of  possession,  for  mining  pur- 


poses, of  a  lode  mining  claim,  and  the  en> 
forcement  of  the  collection  of  such  tax  by  a 
sale  of  such  right  of  possession.  Elder  r. 
Wood,  (1908)  208  U.  S.  226,  28  S.  Ct.  263, 
52  U.  S.  (L.  ed.)  464. 


(1906)  33  Mont.  365,  83  Pac.  874;  State  v. 
District  Ct.,  (1910)  42  Mont.  105,  112  Pac. 
706;  State  r.  Budge,  (1905)  14  N.  D.  532, 
105  N.  W.  726;  State  f.  Maynard,  (1903)  31 
Wash.  132,  71  Pac.  775;  State  v.  Callvert, 
(1904)  34  Wash.  68,  74  Pac.  1018;  O'Brien  r. 
Wilson,  (1908)  51  Wash.  52,  97  Pac.  1116. 


Balderston  v.  Brady,    (1910)    17  Idaho  567, 
107  Pac.  493. 


Vol.  VII,  p.  121.     [North  Dakota,  South  Dakota,  Montana,  and  Washington.] 

Cases  under  this  act,  see  Montana  v.  Rice, 
(1907)  204  U.  S.  291,  27  S.  Ct.  281,  51  U.  S. 
(L.  ed.)  490;  Winters  r.  U.  S.,  (1908)  207 
U.  S.  564,  28  S.  Ct.  207,  52  U.  S.  (I^  ed.)  340; 
U.  S.  V.  Sutton,  (1909)  215  U.  S.  291,  30  S. 
Ct.  116,  54  U.  S.  (L.  ed.)  200;  U.  S.  t\  Tullv, 
(1905)  140  Fed.  899;  State  t\  Tully,  (1904) 
31   Mont.  365,  78   Pac.   760;    State  r.   Rice, 

Vol.  VII,  p.  122.     [Idaho.-] 

Cases  under  this  act,  see  Hollister  v.  State, 
(1903)  9  Idaho  8,  71  Pac.  541;  Roach  v. 
Gooding,   (1905)    11  Idaho  244,  81  Pac.  642; 

Vol.  VII,  p.  124.    [Utah.-] 

For  cases  under  this  act,  see  Montello  Salt 
Co.  V.  Utah,  (1911)  221  U.  S.  452,  31  S.  Ct. 
706,  55  U.  S.  (L.  ed.)  810;  Brigham  City  r. 

1909  Supp.,  p.  632,  sec.  1. 

Binding  force  of  limitations  in  enabling 
act.  —  Since  Congress  has  no  power  to  ad- 
mit a  state  into  the  Union  except  on  an  equal 
footing  with  the  original  states  in  accordance 
with  the  rights,  powers,  and  duties  defined  by 
the  Constitution,  the  admission  of  Oklahoma 
fixed  her  status  and  that  of  her  people  as  that 
acquired  by  the  other  states  of  the  federal 
Union,  under  the  Constitution,  anything  in 
the  enabling  act  to  the  contrary  notwith- 
standing, aud  conferred  on  such  state  the 
exclusive  power  to  enact  its  own  laws,  regu- 
lating intrastate  commerce,  and  in  the  exer- 


Rich,  (1908)  34  Utah  130,  97  Pac.  220;  State 
V.  Candland,  (1909)  36  Utah  406,  104  Pac. 
285. 


cise  of  its  police  power  regulating  the  intro- 
duction and  sale  of  intoxicating  liquors.  U. 
S.  r.  U.  S.  Express  Co.,  (1910)  180  Fed.  1006. 
A  condition  in  the  enabling  act  for  the  ad- 
Tdission  of  Oklahoma  into  the  Union  on  an 
equal  footing  with  the  original  states,  that 
the  capital  of  the  state  should  temporarily  be 
at  the  city  of  Guthrie,  and  should  not  be 
changed  therefrom  previous  to  1913,  although 
accepted  by  an  irrevocable  ordinance,  ceased 
to  be  a  valid  limitation  upon  the  power  of 
the  state  after  its  admission  and  cannot  over- 
ride any  subsequent  repugnant  state  legisla- 
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1999  Supp.,  p   688,  mo.  8. 


tion.  Coyle  r.  Smith,  (1911)  221  U.  S.  659, 
31  S.  Ct.  688,  55  U.  S.  (L.  ed.)  853,  affirming 
28  Okla.  121,  113  Pac.  944. 

For  an  exhaustive  examination  of  the  au- 
thorities on  the  question  as  to  whether  the 

1909  Supp.,  p.  634,  sec.  3. 

Construction. —  The  authority  conferred  by 
the  Act  enabling  the  people  of  Oklahoma  and 
Indian  Territory  to  form  a  constitution, 
which  provides  that  the  delegates  to  the  con- 
stitutional convention  shall  adopt  the  Federal 
Constitution,  and  shall  form  a  state  constitu- 
tion which  shall  be  republican  in  form,  and 
which  shall  make  no  distinction  in  civil  and 
political  rights  on  account  of  race  or  color, 
and  which  shall  not  be  repugnant  to  the  Fed- 
eral Constitution,  is  a  working  rule,  ad- 
dressed to  the  delegates  forming  a  constitu- 
tional convention,  and  where  a  constitution 
formed  by  the  convention  has  been  declared 
by  the  President  of  the  United  States  as  au- 
thorized by  the  enabling  act,  the  obligations 
of  the  character  indicated  imposed  by  the 
enabling  act  cease,  and  individuals  may  not 
invoke  the  act  as  a  prohibition  against  state 
legislation,  though  the  enabling  act  also  re- 
quires that  the  constitutional  convention  shall 
accept  its  terms  and  adopt  an  ordinance  to 
that  effect.  McCabe  v.  Atchison,  etc.,  R.  Co., 
(C.  C.  A.  1911)  186  Fed.  966. 

Qualification  of  voters.  —  An  amendment  to 

the  constitution  of  Oklahoma  provides:    "  No 

person  shall  be  registered  as  an  elector  of  this 

^  state,  or  be  allowed  to  vote  in  any  election 

1909  Supp.,  p.  636,  sec.  4. 

Effect  of  admission  on  congressional  legis- 
lation.—  Upon  the  admission  of  Oklahoma 
into  the  Union  under  this  Act  "  on  an  equal 
footing  with  the  original  states,"  the  congres- 
sional requirement  that  the  Kansas  rates 
should  be  the  test  of  the  rates  which  the 
Southern  Kansas  Railway  Company  might 
charge  the  inhabitants  of*^  the  Indian  Terri- 
tory, made  by  the  Act  of  Congress  of  July  4, 
1884,  23  Stat.  L.  73,  ch.  179,  reserving  to  Con- 
gress the  right  to  regulate  rates  until  a  state 

1909  Supp.,  p.  637,  sec.  7. 

Expenses  of  loaning  and  investing  school 
fvnds. — ^Under  the  provisions  of  the  enabling 
act,  the  state  of  Oklahoma  is  not  prohibited 
from  using  any  of  the  interest  derived  from 
the  $5,000,000  donated  to  the  state  for  the 
use  and  benefit  of  the  common  schools  in  lieu 
of  sections  16  and  36  and  other  lands  of  the 


provisions  of  an  enabling  act  are  binding  on 
a  state  after  admission  to  the  Union,  see 
Coyle  V.  Smith,  (1911)  28  Okla.  121,  113 
Pac.  945;  Smith  r.  State,  (1911)  28  Okla. 
235,  113  Pac.  932. 


herein,  unless  he  be  able  to  read  and  write 
any  section  of  the  constitution  of  the  state 
of  Oklahoma;  but  no  person  who  was  on 
Jan.  1,  1866,  or  at  any  time  prior  thereto 
entitled  to  vote  under  any  form  of  govern- 
ment, or  who  at  that  time  resided  in  some 
foreign  nation,  and  no  lineal  descendant  of 
such  person  shall  be  denied  the  right  to  reg- 
ister and  vote  because  of  his  inability  to  so 
read  and  write  sections  of  such  constitution. 
Precinct  election,  inspectors  having  in  charge 
the  registration  of  electors  shall  enforce  the 
provisions  of  this  section  at  the  time  of  regis- 
tration, provided  registration  be  required. 
Should  registration  be  dispensed  with,  the 
provisions  of  this  section  shall  be  enforced 
by  the  precinct  election  officers  when  electors 
apply  for  ballot  to  vote.''  It  has  been  held 
that  this  provision  is  not  invalid  on  account 
of  the  provision  in  the  enabling  Act  that  the 
constitution  shall  be  republican  in  form,  and 
make  no  distinction  in  civil  or  political  rights 
on  account  of  race  or  color,  and  shall  not  be 
repugnant  to  the  .Constitution  of  the  United 
States  and  the  principles  of  the  Declaration 
of  independence.  Atwater  i;.  Hassett,  (1910) 
27  Okla.  292,  111  Pac.  802. 


government  should  exist,  when  that  govern- 
ment should  possess  the  right  of  regulation, 
ceased  to  be  of  any  force,  and  the  whole  sub- 
ject of  domestic  rates  passed  under  the  con- 
trol of  the  state.  Oklahoma  r.  Atchison,  etc., 
R.  Co.,  (1911)  220  U.  S.  277,  31  S.  Ct.  434, 
55  U.  S.   (L.  ed.)   465. 

For  another  case  imder  this  section,  see 
Farrar  r.  St.  Louis,  etc.,  R.  Co.,  (1910)  149 
Mo.  App.  188,  130  S.  W.  373. 


Indian  Territory,  or  the  income  from  the  per- 
manent school  fund  as  constituted  by  section 
2  of  article  11  of  the  constitution,  to  pay  the 
expenses  of  the  loaning  and  investing  of  the 
same.  Betts  v.  Land  Office  Com'rs,  (1910)  27 
Okla.  64,  110  Pac.  766. 


1909  Supp.,  p.  638,  sec.  8. 

Paying  expenses  of  sale  and  leasing.  —  Un- 
der this  section  the  state  of  Oklahoma  is  not 
prohibited  from  using  a  part  of  the  proceeds 
of  the  sale  of  the  lands  granted  by  the  fed- 
eral government  to  the  state  of  Oklahoma  for 
the  State  University  Preparatory  School, 
Normal  School,  the  Agricultural  and  Mechani- 


cal School,  and  the  Colored  Agricultural  and 
Normal  University,  penal  institutions,  and 
public  buildings,  and  for  the  support  of  the 
common  schools,  or  rentals  therefrom  to  pay 
the  expenses  of  the  sale  or  leasing  thereof. 
Betts  r.  Land  Office  Com'rs,  (1910)  27  Okla. 
64,  110  Pac.  766. 
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1900  Bapp.,  p.  64S,  MC.  16. 


1909  Supp.,  p.  639,  sec.  ia 

Employees.  —  The  commiBsionen  of  the 
Land  Office,  under  rules  and  regulations  con- 
tinued in  force  in  the  state  of  Oklahoma  bv 
virtue  of  this  section  of  the  enabling  act, 
until  the  legislature  of  the  state  prescribes 
rules  and  regulations,  are  authorized  to  deter- 
mine the  number  of  employees  necessary  for 
the  leasing  of  the  public  lands,  fix  their  sal- 
aries, and  pay  them  or  cause  them  to  be  paid 
out  of  the  rentals  derived  therefrom,  together 
with  the  expenses  incident  to  such  leasing, 
without  an  appropriation  made  as  required 
by  section  55  of  article  5  of  the  constitution 
of  Oklahoma.  Betts  v.  Land  Office  Com'rs, 
(1910)  27  Okla.  64,  110  Pac.  766. 


1909  Supp.,  p.  641,  sec.  13. 

Conditional  sales.  —  Wilson's  Rev.  &  Ann. 
Stat.  Okla.  1903,  sec.  4179,  declared  that  con- 
ditional sale  contracts  should  be  invalid 
against  innocent  purchasers  or  creditors  of 
the  buyer  unless  registered  in  the  county 
where  the  property  was  kept.  The  enabling 
act  provides  that  the  laws  of  Oklahoma  ter- 
ritory shall  apply  to  the  state  of  Oklahoma 
until  changed  by  the  legislature,  but  that  no 
existing    rights    or    contracts    shall    be    af- 


of  process  on  foreign  corporatioiii. 
—  A  section  of  an  Oklahoma  statute  (section 
1227,  Wilson  Rev.  ft  Ann.  Stat  1903),  pro- 
viding that  any  action  to  which  a  foreign  cor- 
poration may  be  the  party  defendant  may  be 
brought  in  the  counfy  where  its  designated 
agent  resides  or  in  any  county  in  which  the 
business,  or  any  part  of  it  out  of  which  the 
action  arose,  is  transacted,  service  upon  such 
agent  shall  be  taken  and  held  as  due  service 
upon  such  corporation,  not  being  in  conflict 
with  this  section  requiring  that  all  actions 
shall  be  instituted  in  the  county  which  the 
defendants  or  either  of  them  reside  or  may 
be  found,  is  valid.  Nelson  v.  Deming  Invest. 
Ck).,  (1908)  21  Okla.  610,  96  Pac.  742. 


fected  by  the  change,  but  shall  continue  as 
if  no  change  in  the  form  of  government  had 
taken  place.  It  has  been  held  that  a  con- 
tract  of  conditional  sale  of  property  in  the 
territory  prior  to  statehood  being  valid  with- 
out registration,  the  seller,  on  the  territory 
becoming  a  state,  was  not  required  to  regis- 
ter it  in  order  to  enforce  it  in  subsequent 
bankruptcy  proceedings  against  the  buyer. 
In  re  Gray,  (1908)  170  Fed.  638. 


1909  Supp.,  p.  641,  sec.  14. 

Construction.  —  Crimes  and  offenses  com- 
mitted before  and  after  the  admission  of 
Oklahoma  into  the  Union,  and  not  those 
committed  before  and  after  the  passage  of 
the  enabling  act,  must  be  deemed  meant  by 
the  provision  of  this  section  for  the  transfer 
of  jurisdiction  in  respect  of  all  crimes 
against  the  United  States  to  the  federal 
court  therein  provided,  since  otherwise  there 
would  be  an  indefinite  period  between  the 
date  of  the  enabling  act  and  the  admission  of 
the  state,  during  which  such  crimes  might  go 
unpunished.  Pickett  r.  U.  S.,  (1910)  216 
U.  S.  466,  30  S.  Ct.  266,  64  U.  S.  (L.  ed.) 
566. 

District  of  triaL  — The  fact  that  the  or- 
ganic act  of  the  territory  of  Oklahoma  re- 
quired criminal  offenses  to  be  tried  in  the 
county  where  committed  does  not  render  the 
provision  of  the  enabling  act  of  the  state 
transferring  jurisdiction  of  offenses  against 
the  United  States  to  the  District  Court  for 


the  appropriate  district  invalid  as  an  e«  post 
facto  law  with  respect  to  offenses  previously 
committed,  and  such  District  Court  has  juris- 
diction to  indict  and  try  a  person  for  such 
an  offense,  although  not  held  in  the  county 
where  it  was  committed.  Hallock  v.  U.  S., 
(C.  C.  A.  1911)  185  Fed.  417. 

Prosecution  for  murder.  —  The  murder  of 
one  negro  by  another  within  the  limits  of 
the  Osage  Indian  reservation  subsequent  to 
the  Oklahoma  enabling  act,  but  prior  to  the 
admission  of  that  state  into  the  Union,  was 
justifiable,  after  such  admission,  in  the  Dis- 
trict Court  of  the  United  States  for  the 
western  district  of  Oklahoma,  under  this  sec- 
tion of  that  act,  providing  for  the  transfer  of 
jurisdiction  in  respect  of  all  crimes  against 
the  United  States  to  the  federal  courts  there- 
in provided.  Pickett  r.  U.  S.,  (1910)  216 
U.  S.  466,  30  S.  Ct.  265,  64  U.  S.  (L.  ed.) 
666. 


1909  Supp.,  p.  643,  sec.  16. 

District  of  triaL  —  The  United  States  Con- 
stitution, art.  3,  sec.  2,  provides  that,  when 
crimes  are  not  committed  within  any  state, 
the  trial  shall  be  at  such  place  or  places  as 
the  Congress  may  by  law  have  directed,  and 
the  Ok&homa  amended  enabling  act  pro- 
vides that  pending  prosecutions  for  offenses 
theretofore  committed  in  territorial  times 
shall  be  transferred  and  thereafter  conducted 
in  the  Circuit  or  District  Court  for  the  dis- 
trict in  which  they  were  committed.    It  has 


been  held  that  the  creation  of  judicial  dis- 
tricts by  the  new  state  on  its  admission  into 
the  Union  was  intended  to  supersede  the  old 
territorial  subdivisions,  and  to  supersede  for 
jurisdictional  purposes  the  new  districts  for 
the  old  territorial  counties  and  enlarge  the 
area  of  jurisdiction  accordingly,  so  that  an 
offender,  having  been  indicted  for  an  offense 
committed  within  the  western  district  of  Ok- 
lahoma, was  only  entitled  to  a  trial  within 
that  district,  and  not  within  the  county  in 
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Vol.  Til,  p.  184,  see.  8. 


which  the  offense  was  committed.    Billings- 
ley  r.  U.  S.,  (C.  C.  A.  1910)  178  Fed.  663. 

Procednre  in  Circuit  Court  after  admission 
of,ttate«  —  Where  an  appeal  was  taken  from 
a  judgment  of  dismissal  to  the  Supreme 
Court  of  the  territory  of  Oklahoma,  and  the 
appeal,  being  undetermined  on  the  admission 
of  the  state,  was  thereafter  transferred  to  a 


federal  Circuit  Court,  which  by  this  section 
was  vested  with  the  powers  of  such  Supreme 
Court,  it  was  held  that  the  judgment  snould 
be  affirmed  by  the  Circuit  Court,  if  it  should 
have  been  affirmed  by  the  Supreme  Court 
under  the  territorial  Code  of  Procedure. 
Young  i;.  U.  S.,  (1910)   176  Fed.  612. 


1909  Suppv  p.  644»  sec.  19. 

ProTisions  self-ezeciitiiig.  —  This  section 
and  the  following  section  in  connection  with 
section  497  of  the  Oklahoma  constitution,  are 
self-executing,  and  together  transferred  all 
cases  pending  in  all  courts  of  original  juris- 
diction in  Oklahoma  Territory  and  in  Indian 
Territory  to  similar  courts  of  original  juris- 
diction of  the  state.  Reeves  17.  Territory, 
(1909)   2  Okla.  Crim.  351,  101  Pac.  1039. 

Guardianship  proceedings.  —  A  guardian- 
ship proceeding  pending  in  one  of  the  United 
States  courts  of  the  Indian  Territory  at  the 
time  of  admission  of  the  state  was,  by  this 
section  of  the  enabling  act  and  section  23  of 
the  schedule  of  the  constitution  of  Oklahoma, 
transferred  to  the  County  Court  of  the  county 


in  which  was  located  the  court  in  which  the 
case  was  pending.     Eaves  t?.  Mullen,  (1910) 

25  Okla.  679,  107  Pac.  433. 

Petition  for  allotment  of  dower.  —  A  pro- 
ceeding pending  on  petition  for  the  allotment 
of  dower  in  personalty  belonging  to  an  estate 
in  course  of  administration  in  one  of  the 
United  States  courts  in  Indian  Territoi^,  sit- 
ting in  probate  at  the  time  of  admission  of 
the  state  into  the  Union,  was,  by  this  section 
of  the  enabling  act,  and  section  23  of  the 
schedule  of  the  constitution  of  Oklahoma, 
transferred  to  the  County  Court  of  the  county 
in  which  was  located  the  court  in  which  said 
case  was  pending.    Burdett  v.  Burdett,  (1910) 

26  Okla.  416,  109  Pac.  922. 


1909  Supp.,  p.  646,  sec.  20. 

Number  of  chaUenges. — In  the  Indian  Terri- 
tory a  defendant  charged  with  a  felony  was  al- 
lowed to  challenge  twenty  jurors  perempto- 
rily ;  and  under  section  28  of  the  schedule  of  the 
Oklahoma  constitution,  accepting  the  terms  of 
an  amendment  to  the  enabling  act,  section  20, 
providing  that  all  criminal  cases  pending  in 
the  Indian  Territory  not  transferred  to  the 
federal  courts  should  be  proceeded  with  in  the 
state  courts  under  the  laws  then  in  force  in 
the  Indian  Territory,  it  was  held  that  a  de- 
fendant tried  in  the  state  court  for  a  felony 
committed  in  the  Indian  Territory  before 
statehood  was  entitled  to  twenty  peremptory 
challenges,  and  that  it  was  error  for  the 
court  to  restrict  him  to  five.  Harris  t*. 
U.  S.,  (1910)  4  Okla.  Crim.  3lY,  111  Pac. 
982. 


in  United  States  court— A  homi- 
cide cause,  the  venue  of  which  had  been 
changed  conformably  to  the  Act  of  June  28, 
1898,  30  Stat.  L.  511,  ch.  517,  sec.  29,  3  Fed. 
Stat.  Annot.  460,  because  of  the  Indian  citi- 
zenship of  the  accused,  from  the  United  States 
court  in  the  Indian  Territory  to  the  federal 
District  Court  at  Paris,  Texas,  was  not  pend- 
ing in  the  United  States  in  the  Indian  Terri- 
tory, within  the  meanins  of  the  provisions  of 
this  section  of  the  Oklahoma  enabling  act  as 
amended  for  the  transfer  to  the  Oklahoma 
courts  of  all  cases  pending  in  the  United 
States  courts  of  Oklahoma  and  Indian  terri- 
tories, not  transferred  to  the  United  States 
Circuit  or  District  Courts  in  the  state  of 
Oklahoma.  Hendrix  r.  U.  S.,  (1911)  219 
U.  S.  79,  31  S.  Ct  193,  55  U.  S.  (L.  ed.)  102. 


STATUTES. 


Vol.  Vil,  p.  134,  sec.  3. 

Coal  barges.  —  Under  this  section  provid- 
ing that  the  word  "  vessel  '*  includes  every 
description  of  water  craft  or  other  artificial 
contrivance  used,  or  capable  of  being  used, 
as  a  means  of  transportation  on  water,  barges 
used  for  the  transportation  of  coal  on  an  in- 
land river  were  held  to  be  "vessels,"  within 


R.  S.  sees.  4141,  4192,  7  Fed.  Stat.  Annot. 
16,  42,  providing  for  the  registration  thereof, 
and  requiring  bills  of  sale  and  mortgages 
thereon  to  be  recorded  in  the  office  of  the  sur- 
vevor  at  the  home  port.  Arnold  t*.  Eastin, 
(1*903)   116  Ky.  686,  76  S.  W.  855. 
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?*L  Til,  p.  164,  SM.  MM- 


Vol.  Vil,  p.  136,  sec.  13. 

Construction. — This  section  which  provides 
that  "the  repeal  of  any  statute  shall  not 
have  the  effect  to  release  or  extinguish  any 
penalty,  forfeiture,  or  liability  incurred  un- 
der such  statute,  unless  the  repealing  act 
shall  so  expressly  provide,  and  such  statute 
shall  be  treated  as  still  remaining  in  force 
for  the  purpose  of  sustaining  any  proper  ac- 
tion or  prosecution  for  the  enforcement  of 
such  penalty,  forfeiture,  or  liability,"  was 
not  an  attempt  to  limit  the  power  of  succeed- 
ing Congresses;  but  it  merely  prescribes  a 
rule  of  construction,  binding  upon  the  courts, 
as  a  substitute  for  the  common-law  rule  with 
respect  to  the  effect  of  a  repealing  statute  as 
a  release  from  penalties  and  prosecutions  for 
offenses  committed  under  the  statute  re- 
pealed, and  under  it  the,  repeal  of  a  penal 
statute  extinguishes  no  penalties  previously 
incurred  thereunder,  in  the  absence  of  an  ex- 
press extinguishing  clause  in  the  repealing 
act.  U.  S.  t?.  Standard  Oil  Co.,  (1907)  148 
Fed.  719;  U.  S.  t*.  Chicago,  etc.,  R.  Co., 
(1907)  161  Fed.  84;  Great  Northern  R.  Co. 
r.  U.  S.,  (1907)  166  Fed.  946,  84  C.  C.  A. 
93,  affirmed  (1908)  208  U.  S.  452,  28  S.  Ct. 
313.  52  U.  S.   (L.  ed.)   567. 

Effect  on  prior  offenses.  —  The  exception 
from  the  operation  of  the  provision  repealing 


conflicting  laws,  which  is  made  by  the  Hep- 
burn Act  of  June  29,  1906,  34  Stat.  L.  584, 
ch.  3591,  sec.  10,  1909  Supp.  Fed.  Stat.  An- 
not.  276,  in  favor  of  causes  pending  in  the 
federal  courts^  which  "  shall  be  prosecuted 
to  conclusion  in  the  manner  heretofore  pro- 
vided by  law,"  was  addressed  solely  to  the 
procedure  to  be  followed  in  pending  cases, 
and  such  section,  therefore,  did  not  supersede 
the  general  provision' of  R.  S.  sec.  13,  saving 
existing  forfeitures,  penalties,  or  liabilities 
from  repeal,  so  as  to  prevent  future  criminal 
prosecutions  for  offenses  against  the  £lkins 
Act  of  Feb.  19,  1903,  32  Stat.  L.  847,  ch.  708, 
10  Fed.  Stat.  Annot.  170,  committed  prior  to 
the  adoption  of  the  latter  statute.  Great 
Northern  R.  Co.  v.  U.  S.,  (1908)  208  U.  S. 
462,  28  S.  Ct.  313,  52  T.  S.  (L.  ed.)  567. 
affirmed  (1907)  156  Fed.  945,  84  C.  C.  A.  93. 
AppUed.  —  This  section  was  applied  in 
Hertz  f.  Woodman,  (1910)  218  V.  b.  205,  30 
S.  Ct.  621,  64  U.  S.  (L.  ed.)  1001;  U.  S.  r. 
Standard  Oil  Co.,  (1907)  148  Fed.  719;  U. 
S.  f.  Chicago,  etc.,  R.  Co.,  (1907)  151  Fed. 
84,  affirmed  (C.  C.  A.  1908)  162  Fed.  835; 
U.  S.  V.  Delaware,  etc.,  R.  Co.,  (1907)  152 
Fed.  269^;  Burton  f.  Frank  A.  Seifert  Plastic 
tlelief  Co.,  (1908)  108  Va.  338,  61  S.  £.  933. 


Vol.  VII,  p.  142,  sec.  5596. 

Reference  to  acts  not  included.  — To  the  same  effect  as  the  original  note,  see  People's 
U.  S.  Bank  t*.  Goodwin,  (1908)   162  Fed.  937. 


STEAM  VESSELS. 


Vol.  VII,  p.  161,  sec.  4400. 

Vesaels  on  waters  entirely  within  a  state. 
—  All  vessels  carrying  passengers  within  the 
jurisdiction  of  the  United  States  are  subject 


to  regulations  prescribed  by  Congress,  even 
if  the  waters  navigated  are  entirely  within  a 
state.    The  Scow  No.  1,  (1909)  169  Fed.  717. 


Vol.  VII,  p.  162,  sec.  4401. 

Under  this  section,  see  The  Queen,  (C.  G.  A.  1910)  186  Fed.  725. 


Vol.  VII,  p.  164,  sec.  4405. 

Regulations. — Regulations  to  guard  against 
collision  established  by  the  board  of  super- 
vising inspectors  under  authority  of  this  sec- 
tion, have  the  force  of  laws;  but  they  are  only 
valid  and  obligatory  in  so  far  as  they  are  not 
inconsistent  with  statutory  regulations.  The 
Anrelia,   (1910)    183  Fed.  341. 

Fire  drills.  —  Inspectors'  rule  6,  sec.  15,  re- 
quiring masters  of  steam  vessels  to  keep  the 
fire  apparatus  thereon  in  complete  working 
order,  and  to  post  station  bills  and  exercise 


the  crew  in  their  duties  in  connection  there- 
with, is  within  the  power  conferred  on  the 
board  by  this  section  and  valid.  It  does  not 
purport  to  create  offenses,  but  merely  to  pre- 
scribe duties,  but  a  breach  of  it,  resulting 
from  a  master's  misconduct,  negligence,  cr 
inattention,  causing  death,  is  manslaughter 
because  so  provided  bv  Congress  in  R.  S. 
pre.  5344,  3  Fed.  Stat.  Annot.  235.  U.  8.  r. 
Van  Schaick,  (1904)   134  Fed.  592. 
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Vol.  Vn»  p.  1$7,  lee.  4472. 


Vol.  VII,  p.  174.     \ It eijulatlons  as  to  motor  boats.'] 


title,  and  such  a  vessel  is  not  subject  to 
seizure  and  forfeiture  thereunder.  The  Ben 
K.,   (1904)   134  Fed.  784,  67  C.  C.  A.  290. 

Computation  of  tonnage. —  The  superstruc- 
ture of  an  inclosed  cabin  on  a  gasoline  boat, 
which  cabin  extends  from  the  bottom  of  the 
boat  above  the  deck,  having  windows  in  t))c 
superstructure,  but  which  adds  nothing  to 
the  carrying  capacity  of  the  boat  in  either 
passengers  or  cargo,  is  not  a  "  closed-in  space 
.  .  .  available  for*  cargo  or  stores  or  for  V  p 
berthing  or  accommodation  of  passengers  or 
crew,"  which  under  R.  S.  sec.  4153,  7  Fed. 
Stat.  Annot.  21,  is  to  be  added  to  the  space 
below  deck  in  computing  the  vessel's  tonnage, 
and  where  without  it  the  boat  is  not  over 
fifteen  tons  burden  she  is  not  subject  to  in- 
spection, etc.,  under  the  provisions  of  this 
Act.  The  Messenger,  (C.  C.  A.  1909)  168 
Fed.  908. 


Steam  vessels  employed  in  inland  naviga- 
tion.—  The  provisions  of  this  Act  apply  to 
vessels  propelled  by  gas,  fluid,  naphtha,  or 
electric  motors,  and  do  not  relate  to  steam 
vessels  employed  in  inland  navigation.  Beck 
V.  Johnson,  (1909)    169  Fed.  154. 

Forfeiture.  —  This  Act  which  makes  all 
vessels  of  above  fifteen  tons  burden  carrying 
f I  eight  or  passengers  for  hire,  propelled  by 
gas,  fluid,  naphtha,  or  electric  motors,  subject 
to  the  provisions  of  certain  enumerated  sec- 
tions of  the  Revised  Statutes  relating  to 
river  navigation  and  to  inspection  and  em- 
ployment of  engineers  and  pilots  by  steam 
vessels,  does  not  have  the  effect  of  extending 
to  such  vessels  the  provisions  of  section  4499, 
7  Fed.  Stat.  Annot.  197,  imposing  penalties 
upon  "  any  vessel  propelled  in  whole  or  in 
part  by  steam,"  which  shall  be  navigated 
without  complying  with  the  terms  of  such 

Vol.  VII,  p.  181,  sec.  4463.  . 

Competency.  —  To  the  same  effect  as  the  original  note.    Northern  Commercial  Co.  t*.  Lind- 
blom,  (1908)  162  Fed.  250,  89  C.  C.  A.  230. 

Vol.  VII,  p.  184,  sec.  4465. 

Discretion  of  court. —  A  court  of  admiralty 
may,  in  exercise  of  a  judicial  discretion,  re- 
fuse to  impose  on  the  owner  of  a  steamship 
the  penalty  prescribed  by  this  section  for 
carrying  more  passengers  than  the  number 
allowed  by  the  vessel's  inspection  certificate, 
where,  because  of  extraordinary  conditions 
existing,  such  imposition  would  be  equitable. 
Thus  in  The  Charles  Nelson,  (1906)  149  Fed. 
846,  it  was  held  that  a  steamship  which 
left  San  Francisco  for  Seattle  a  few  days 
aft^r  the  destruction  of  the  former  city  by 
earthquake  and  fire  was  not  subject  to  the 
penal^  prescribed  by  this  section  for  carry- 

Vol.  VII,  p.  187,  sec.  4471. 

Duty  of  master.  —  This  section  provides 
for  the  maintenance  of  a  steam  fire  pump  and 
two  hand  pumps  with  pipes,  one  on  each  side 
of  the  vessel,  to  convey  water  to  the  upper 
decks  to  which  suitable  hose  shall  be  attached 
and  kept  in  good  order  at  all  times  and  ready 
for  immediate  use.  United  States  inspectors' 
rule  5,  sec.  15,  provides  for  a  fire  drill  at 

Vol.  VII,  p.  187,  sec.  4472. 

Automobiles.  —  This  section  originally  pro- 
hibited passenger  steamers  from  carrying  as 
fi  eight  certain  articles,  including  petroleum 
products  or  other  like  explosive  fluids,  except 
in  certain  cases  and  under  certain  restric- 
tions. By  Act  Feb.  20,  1901,  ch.  386,  31 
Stat.  L.  799,  the  section  was  amended  by 
adding  the  following  provision :  "  Nothing  in 
the  foregoing  or  following  sections  of  this  Act 
shall  prohibit  the  transportation  by  steam 
vessels  of  gasoline  or  any  of  the  products  of 
petroleum    when    carried   by   motor   vehicles 


ing  more  steerage  passengers  than  the  num- 
ber allowed  by  her  inspection  certificate,  nor 
liable  to  such  passengers  in  damages  for  the 
inconvenience  and  privation  resulting  to  the.m 
from  the  overcrowding  knd  from  a  shortage 
of  water,  where  the  excess  of  passengers  was 
due  to  the  confusion  caused  by  the  destruc- 
tion of  the  city  and  company's  office,  and 
occurred  notwithstanding  its  efforts  to  pre- 
vent it,  and  the  shortage  was  due  to  the  com- 
pftny's  inability  to  procure  water  or  sufficient 
coal  for  its  condenser  in  San  Francisco,  and 
to  bad  weather  which  prolonged  the  voyage. 


least  once  a  week.  It  has  been  held  that  it 
is  the  statutory  duty  of  the  captain  to  main- 
tain an  efficient  fire  drill,  and  to  see  that 
the  proper  apparatus  for  extinguishing  fire 
is  provided  and  maintained  in  proper  order. 
Van  Schaick  c  U.  S.,  (C.  C.  A.  1968)  169 
Fed.  847,  14  Ann.  Cas.  456. 


(commonly  known  as  automobiles)  using  the 
Slime  as  a  source  of  motive  power:  Provided, 
however,  that  all  fire,  if  any,  in  such  ve- 
hicles or  automobiles  be  extinguished  before 
entering  the  said  vessel,  and  that  the  same 
be  not  relighted  until  after  said  vehicle  shall 
have  left  the  same  ..."  It  was  held  that 
gasoline  contained  in  the  tank  of  an  auto- 
mobile being  transported  on  a  steam  vessel 
was  carried  as  freight  within  the  meaning 
of  the  statute;  that  an  automobile  in  whi'']i 
the  motive   power  was  generated  by  p.issir,^ 
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1909  Sapp.,  p»  66ft»  MO.  14. 


ar.  electric  spark  through  a  compressed  mix- 
ture of  gasoline  and  air  in  the  cylinder,  caus- 
ing intermittent  explosions,  carried  a  fire 
while  the  vehicle  was  under  motion  from  its 
own  motive  power;  and  that  the  carrying 
by  a  steam  ferryboat  of  such  a  vehicle,  which 
was  run  on  and  off  the  boat  under  its  own 

¥ower,  was  a  violation  of  the  statute.     The 
exas,   (1905)    134  Fed.  900. 
A  subsequent  amendment  to  this  section 

Vol.  VII,  p.  189,  sec.  4475. 

Construction  and  scope.  —  This  and  the 
following  section  relating  to  the  packing  for 
shipment,  shipment,  or  delivery  to  a  vessel 
as  stores  of  gunpowder  or  other  dangerous 
substances,  were  enacted  in  the  exercise  by 
Congress  of  its  constitutional  power  to  regu- 
late foreign  and  interstate  commerce,  and 
are  applicable  only  to  shipments  or  intended 
shipments  on  vessels  engaged  in  such  com- 
merce. U.  S.  f.  Giordani,  (1908)  163  Fed. 
77.3. 

Foreign  private  steam  vesaels  carrying 
passengers  from  ports  of  United  States. — 
This  section  applies  to  shipments  on  foreign 
private    steam    vessels    carrying    passengers 

Vol.  Vil,  p.  191,  sec.  4482. 

It  is  the  statutory  duty  of  the  captain  to 

exercise  ordinary  care  to  see  that  the  life  pre- 
servers are   in  fit   condition   for   use.     Van 

Vol.  VII,  p.  192,  sec.  4488. 

The  sufficiency  of  the  equipment  of  a  ves- 
sel with  lifeboats,  life  rafts,  and  boat  dis- 
engaging apparatus  is  to  be  measured  by  the 
regulations  adopted  pursuant  to  this  section 
by  the  board  of  supervising  inspectors^  which 
regulations,  under   R.   S.   sec.  4406,   7   Fed. 

Vol.  VII,  p.  194,  sec.  4492. 

Scow  furnished  without  charge  except  for  ez- 
penaes. — ^Where  a  scow  temporarily  equipped 
for  the  purpose  and  in  tow  of  a  tug  carried 
a  picnic  party  of  350  persons  without  being 
provided  with  life-preservers  as  required  by 
the  regulations  of  the  board  of  supervising  in- 

Vol.  VII,  p.  197,  sec.  4499. 

AppeaL  —  A  proceeding  in  rem  by  the 
United  States  against  a  vessel  under  this  sec- 
tion, for  the  enforcement  of  a  penalty  for 
violation  of  a  statutory  provision,  is  one  in 

1909  Supp.,  p.  655,  sec.  14. 

Liability  of  tows.  —  The  regulations  estab- 
lished by  the  Department  of  Commerce  and 
Labor,  under  authority  of  this  section,  limit- 
ing the  length  of  tows  and  of  hawsers  between 
vessels  in  tows  in  inland  waters,  and  pre- 
scribing penalties  to  be  imposed  on  the  mas- 
ter of  a  towing  vessel  wilfully  violating  such 
regulations,  while  binding  on  tugs,  are  not 
binding  on  the  vessels  In  a  tow  acting  in 
obedience  to  the  orders  of  the  master  of  the 


avoids  the   effect  of  this  decision.     See   10 
Fed.  Stat.  Annot.  396. 

A  ateant  ferryboat  carrying  p^^ssengers  is 
a  **  steamer,"  and  subject  to  the  provisions 
of  this  section  which  prohibits  any  steamer 
carrying  passengers  from  carrying  certain 
dangerous  articles  as  freight  or  stores.  The 
Nassau,  (C.  C.  A.  1911)  188  Fed.  46,  revers- 
ing (1910)   182  Fed.  696. 


from  ports  of  the  United  States  to  any  other 
place  or  country.  U.  S.  t\  Giordani,  (1908) 
163  Fed.  772. 

Metallic  cartridges.  —  The  provision^  of 
this  and  the  following  section  relating  to  the 
packing  and  shipment  of  gunpowder  include 
within  their  meaning  metallic  cartridges  con- 
taining gunpowder.  U.  S.  t*.  Giordani,  (1908) 
163  Fed.  772. 

Civil  suit. — No  civil  suit  can  be  maintuned 
in  consequence  of  violation  of  R.  S.  sees.  4475. 
4476,  without  a  proper  and  specific  pleading 
of  facts  which  show  negligence  or  wilful  tort. 
Wyman  t*.  Boston  Blacking  Co.,  (1009)  175 
Fed.  834. 


Schaick  t?.  U.  S.,   (C.  C.  A.  1908)    169  Fed. 
847,  14  Ann.  Gas.  456. 


Stat.  Annot.  164,  when  approved  by  the  Sec- 
retary of  the  Treasury,  "  have  the  force  of 
law."  Deslions  r.  La  Compagnie  Generale 
Transatlantique,  (1908)  210  U.  S.  95,  28  S. 
Ct.  664,  52  U.  S.  (L.  ed.)  973. 


spectors,  adopted  pursuant  to  this  section, 
she  was  not  relieved  from  liability  for  the 
penalty  thereby  provided  by  the  fact  that  she 
was  furnished  to  the  party  without  charge 
except  for  expenses.  The  Scow  No.  1,  (1909) 
169  Fed.  717. 


admiralty,  and  not  a  criminal  proceeding, 
and  a  decree  dismissing  the  libel  is  appeal- 
able. The  Ben  R.,  (1904)  134  Fed.  784,  67 
C.  C.  A.  290. 


tug,  and  they  cannot  be  held  in  fault  for  a 
collision  between  one  of  their  number  and 
another  vessel,  on  the  ground  alone  that,  fol- 
lowing such  orders,  they  had  lengthened  their 
hawsers  beyond  the  prescribed  limit,  at  a 
place  not  within  the  rule,  and  could  not 
shorten  them  after  reaching  waters  within 
the  rule.  The  Manhattan,  (C.  C.  A.  1911) 
186  Fed.  329,  reversing  (1910)   181  Fed.  229. 
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Vol.  VI  i,  p.  200,  sec.  1. 

Not  different  from  bond  of  indiTidnaL  — 
A  bail  bond  given  by  a  surety  company  for 
the  appearance  of  a  defendant  in  a  criminal 
case  in  a  federal  court,  as  authorized  by  this 

Vol.  Vli,  p.  202,  sec.  5. 

Jnziadiction.  —  The  United  States  is  the 
real,  and  not  merely  the  nominal,  plaintiff, 
so  as  to  sustain  the  original  jurisdiction  of 
a  federal  Circuit  Court,  without  regard  to 
the  amount  in  dispute,  in  a  suit  authorized 
by  this  section,  to  be  brought  in  its  name, 
for  the  use  and  benefit  of  a  materialman 
upon  the  bond  of  a  contractor  for  a  pub- 
lic work,  which  the  statute  requires  snail 
contain  the  specific,  special  obligation  di- 
rectly to  the  United  States  that  the  con- 
tractor shall  promptly  make  payments  to  all 
persons  suppling  him  labor  and  materials 
m  the  prosecution  of  the  work.  U.  S.  Fidel- 
ity, etc.,  Co.  r.  U.  S.,  ( 1907 )  204  U.  S.  349, 
27  S.  Ct.  381,  51  U.  S.  (L.  ed.)  516,  affirm- 
ing  (1904)    132  Fed.  82. 

District  of  rait.  —  This  Act  authorizing 
suits  by  contractors  for  public  work  on  the 
contractor's  bond  given  to  the  United  States, 
declares  (section  5)  that  any  surety  com- 
pany, surety  on  such  a  bond,  may  be  sued 
m  any  court  of  the  United  States  having 
jurisdiction  of  actions  or  suits  on  such  bonds 
in  the  district  in  which  the  bond  was  made 
or  guaranteed,  or  in  the  district  in  which  the 
principal  office  of  the  surety  company  is  lo- 
cated, and  for  the  purposes  of  the  act  the 
bond  should  be  treated  as  made  or  guaran- 


^ 

Act,  differs  in  no  way,  so  far  as  its  leoal 
status  is  concerned,  from  the  bond  of  an  in- 
dividual surety.  Ew  p.  Marrin,  (1908)  164 
Fed.  631. 


teed'  in  the  district  in  which  the  office  is  lo* 
cated,  to  which  it  is  returnable,  or  in  which 
it  is  filed,  or  in  the  district  in  which  the 
principal  in  the  bond  resided  when  it  was 
made.  It  was  held  that  where  the  con- 
tractor's bond  for  the  construction  of  a  dnr 
deck  at  the  navy  yard  at  League  Island, 
Pennsylvania,  was  executed  in  New  York,  was 
returnable  to  and  filed  in  Washington,  and 
the  principal  in  the  bond  was  a  New  York 
corporation,  while  the  principal  office  of  the 
surety  was  in  the  middle  district  of  Penn* 
sylvania,  a  suit  on  the  bond  was  improperly 
instituted  in  the  eastern  district  of  Penn- 
sylvania. U.  S.  V.  Schofield  Co.,  (1910)  182 
Fed.  240. 

Waiver  aa  to  district  of  suit.  —  Conoedinff 
that  a  surety  company  which  has  furnished 
a  bond  for  a  contractor  for  ^vemment  work 
U  given  the  privilege  of  being  sued  thereon 
only  in  the  district  in  which  the  bond  waa 
made,  or  in  that  where  it  has  its  principal 
office,  by  this  section  which  provides  that  it 
may  be  sued  in  the  federal  courts  in  either  of 
such  districts,  yet  a  company  waives  such 
privilege  where  it  enters  appearance,  pleads 
to  the  merits,  and  takes  oepositions  before 
moving  to  dismiss.  U.  S.  v,  California  Bridge, 
etc.,  Co.,  (1907)  162  Fed.  559. 


TELEGRAPH,    TELEPHONE,    CABLE, 

AND  ELECTRIC  LINES. 


Vol.  Vil,  p.  205,  sec.  5263. 

Telephone    companies    not   included.  —  A 

telephone  company  is  not  within  this  Act, 
nor  can  a  company  doing  both  a  telegraph 
and  telephone  business  claim  its  benefit  as  to 
the  lines  used  in  the  telephone  business.  The 
fact  that  such  lines  may  be  used  for  the  local 
delivery  of  interstate  telegraphic  messages 
does  not  make  them  an  integral  part  of  the 
telegraph  lines,  so  as  to  bring  them  within 
the  purview  of  the  Act.  Sunset  Telephone, 
etc.,  Co.  V.  Pomona,  (1908)   164  Fed.  561. 


Granta  of  ezclnaiye  righta  by  railroada.— 
A  contract  between  a  railroad  company  and 
a  telegraph  company  by  which  the  latter  is 
granted  the  exclusive  right  of  occupancy  of 
the  railroad's  right  of  way  for  the  main- 
tenance of  a  telegraph  line  is  void.  Georgia 
R.,  etc.,  Co.  r.  Atlantic  Postal  Tel.  Cable  Co., 
(1907)   162  Fed.  991. 

Owner  of  highway.  —  This  section  does  not 
effect  the  right  of  an  abutting  landowner  to 
compensation  for  the  burden  imposed  upon 
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the  fee  b}'  the  erection  of  a  line  upon  a  rural 
highway,  which  is  a  post  road.  Cosgriff  17. 
Tri-State  Telephone,  etc.,  Co.,  (1906)  15  N. 
D.  210,  107  N.  W.  525. 

State  regulation.  —  This  and  the  following 
sections  authorizing  any  telegraph  company 
which  accepts  its  provisions  to  construct  and 
maintain  its  lines  along  any  military  or  post 
roads  of  the  United  States  "  which  have  been 
or  may  hereafter  be  declared  such  by  law," 
supplemented  by  Act  March  1,  1884,  ch.  9, 
23  Stat.  L,  3,  5  Fed.  Stat.  Annot.  901,  which 
declares  that  all  public  roads  and  highways 
while  kept  up  and  maintained  as  such  are 
post  routes,  gives  such  a  telegraph  company 
the  right  to  use  any  public  highw^ay,  street, 
or  alley  for  its  lines  independent  of  any  ac- 
tion or  consent  of  the  state  or  municipal  au- 
t)iorities;  but  it  holds  such  right  subject  to 
the-  police  power  of  the  state  and  municipality 
i^  make  and  enforce  any  appropriate  and  rea- 
sonable regulations  governing  such  use.  Ganz 
r.  Ohio  Postal  Tel.  Cable  Co.,  (C.  C.  A.  1905) 
140  Fed.  692;  Western  Union  Tel.  Co.  f. 
Richmond,  (1909)   178  Fed,  310. 

In  Western  Union  Tel.  Co.  t\  Superior  Ct., 
(1911)  15  Cal.  App.  679,  115  Pac.  1091,  1100, 
the  court  said :  "  From  the  principles  as  thus 
affirmed,  these  incontrovertible  propositions 
flow:  (1)  That  telegraph  corporations  that 
have  accepted  the  restrictions  and  obligations 
prescribed  as  to  such  corporations  by  Con- 
gress are  not  primarily  beholden  to  any  state 
for  their  right  to  transact  a  telegraph  busi- 
ness therein;  that  the  sole  source  of  their 
authority  to  enter  any  of  the  states  or  terri- 
tories of  the  United  States,  where  there  are 
military  and  post  roads  and  government 
waterways,  for  the  purpose  of  doing  business 
therein,  is  in  the  acts  of  the  federal  Congress. 
(2)  That  no  state  has  the  power,  under  the 
indicated  circumstances,  to  exclude  such  cor- 
porations from  the  right  or  privilege  of 
carrying  on  the  business  for  which  they  are 
formed  within  its  borders;  that,  while  the 
state  may  impose  upon  such  corporations,  as 
it  may  upon  all  corporations  of  whatever 
kind  or  nature,  organized  and  existing  under 
the  laws  of  another  state,  reasonable  regula- 
tions, and  to  that  end  prescribe  and  require 
certain  reasonable  prerequisites  to  the  exer- 
cise of  the  authority  conferred  on  them  by 
Congress  to  do  business  in  such  state,  yet  no 
state  will  be  permitted,  whether  under  the 
guise  of  regulation  or  otherwise,  to  enact 
any  legislation  the  effect  of  which  would  or 
might  practically  be  to  prevent  them  from 
doing  business  in  such  state,  or  in  effect  re- 
sult in  an  attempt  on  the  part  of  such  state 
to  regulate  commercial  intercourse  between 
its  citizens  and  those  of  other  states,  or  to 
control  the  transmission  of  all  telegraphic 
correspondence  within  its  own  jurisdiction. 
In  other  words,  any  state  legislation  hostile 
to  the  right  of  such  foreign  telegraph  corpo- 
rations to  do  business  in  a  state  in  which 
they  are  authorized  to  do  business  by  Con- 
gress would  be  in  direct  conflict  with  the  laws 
of  Congress,  and  therefore  void." 

Removal  of  poles  and  icires,  —  Under  the 
Ohio  statute,  which  provides  that  the  use  of 
fL  public  road  by  a  telegraph  company  "  shall 


not  incommode  the  public  in  the  use  of  such 
road,"  a  board  of  county  commissioners,  which 
has  been  given  control  of  a  pike  by  the  state, 
cannot  grant  to  a  telegraph  company  the 
right  to  maintain  its  poles  and  wires  thereon, 
except  subject  to  such  statutory  limitation; 
nor  will  such  a  grant  preclude  it  or  a  succeed- 
ing board  from  ordering  a  removal  of  such 
poles  and  wires,  if  at  any  time  through 
changed  conditions  their  location  on  the  high- 
way shall  incommode  the  public  in  its  use, 
and  such  action  in  ordering  a  removal  will 
not  be  interfered  with  by  the  courts  unless  an 
abuse  of  discretion  is  shown.  Ganz  t*.  Ohio 
Postal  Tel.  Cable  Co.,  (C.  C.  A.  1905)  140 
Fed.  692j  reversing  137  Fed.  947. 

State  and  municipal  license  taxes.  —  An 
illegal  burden  on  the  interstate  business  of 
a  foreign  telegraph  company,  as  well  as  a 
tax  on  its  property  beyond  the  jurisdiction 
of  the  state,  is  imposed  by  the  Arkansas  stat- 
ute (Ark.  Laws  1907,  p.  744),  under  which 
such  company,  as  a  condition  of  continuing 
to  do  a  local  business  in  the  state,  and  of 
escaping  the  heavy  penalties  therein  pre* 
scribed,  must  pay  a  given  amount,  based  on 
all  its  capital  stock,  merely  for  filing  its 
articles  of  incorporation  with  the  secretary 
of  state.  Ludwig  t?.  Western  Union  Tel.  Co., 
(1910)  216  U.  S.  146,  30  S.  Ct.  280,  .54  U.  S. 
(L.  ed.)  423. 

The  exaction  from  a  foreign  telegraph  com- 
pany for  the  benefit  of  the  permanent  school 
fund,  under  the  authority  of  the  Kansas  stat- 
ute (Kan.  Gen.  Stat.  1901,  p.  280),  of  a 
"  charter  fee  "  of  a  given  per  cent,  of  its  en- 
tire authorized  capital  stock,  as  a  condition 
of  continuing  to  do  local  business  in  the  state, 
is  invalid  under  the  commerce  and  due  proc- 
ess of  law  clauses  of  the  Federal  Constitu- 
tion, as  necessarily  amounting  to  a  burden 
and  tax  on  the  company's  interstate  business 
and  on  its  property  located  or  used  outside 
the  state.  Western  Union  Tel.  Co.  r.  Kansas. 
(1910)  216  U.  S.  1,  30  S.  Ct.  190,  64  U.  S. 
( L.  ed. )  365,  wherein  the  court  said :  "  Look- 
ing, then,  at  the  natural  and  reasonable  effect 
of  the  statute,  disregarding  mere  forms  of 
expression,  it  is  clear  that  the  making  of 
the  payment  by  the  telegraph  company,  as 
a  charter  fee,  of  a  given  per  cent,  of  its  au- 
thorized capital,  representing,  as  that  capital 
clearly  does,  all  of  its  business  and  property, 
both  within  and  outside  of  the  state,  a  con- 
dition of  its  right  to  do  local  business  in 
Kansas,  is,  in  its  essence,  not  simply  a  tax 
for  the  privilege  of  doing  local  business  in 
the  state,  but  a  burden  and  tax  on  the  com- 
pany's interstate  business  and  on  its  property 
located  or  used  outside  of  the  state.  The  ex- 
press words  of  the  statute  leave  no  doubt  as 
to  what  is  the  basis  on  which  the  fee  specified 
in  the  state  statute  rests.  That  fee,  plainly 
is  not  based  on  such  of  the  company's  capital 
stock  as  represented  in  its  local  business  and 
property  in  Kansas.  The  requirement  is  a 
given  per  cent,  of  the  company's  authorized 
capital;  that  is,  all  its  capital,  wherever  or 
however  employed,  whether  in  the  United 
States  or  in  foreign  countries,  and  whatever 
may  be  the  extent  of  its  lines  in  Kansas  as 
compared  with  its  lines  outside  of  that  state. 
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Vol.  VTI,  p   205,  860.  6263.        TERRITORIAL   COURTS,        Vol.  VII,  p.  281,  see.  1909. 


What  part  of  the  fee  exacted  is  to  be  at- 
tributed to  the  company's  domestic  business 
in  Kansas  and  what  part  to  interstate  busi- 
ness, the  state  has  not  chosen  to  ascertain 
and  declare  in  the  statute.  It  strikes  at 
tlie  company's  entire  business,  wherever  con- 
ducted, and  its  property,  wherever  located, 
and,  in  terms,  makes  it  a  condition  of  the 
company's  telegraph  right  to  transact  nurely 
local  business  in  Kansas  that  it  shall  con- 
tribute, for  the  benefit  of  the  state  school 
fund,  a  given  per  cent,  of  its  whole  author- 
ized capita],  representing  all  of  its  property 
and  all  its  business  and  interests  everywhere." 

Intrastate  husiness,  —  A  foreign  telegraph 
company  accepting  the  provisions  of  this  sec- 
tion, authorizing  any  telegraph  company  to 
construct  and  operate  lines  along  post  roads, 
etc.,  and  engaging  in  business  in  a  state,  is 
subject  to  a  license  tax  on  its  intrastate  busi- 
ness. Williams  r.  Talladega,  (1909)  164 
Ala.  633,  51  So.  330. 

Rea9onahlenes8,  —  An  ordinance  of  a  city 
imposing  a  tax  on  the  privilege  of  transmit- 
ting messages  by  telegp'aph  between  points 
within  the  state  is  valid  when  applied  to  a 
foreign  telegraph  company  which  had  ac- 
cepted the  provisions  of  this  section,  though 
a  part  of  the  business  done  by  the  company 
may  consist  in  the  sending  of  messages  for 
the  federal  government  as  authorized  by  the 
statute,  for,  if  government  messages  are 
transmitted  at  a  reduced  rate  and  it  has  a 
material  effect  on  the  company's .  business, 
the  same  may  be  taken  into  account  in  pass- 


ing on  the  reasonableness  of  the  tax.  Wil- 
liams %\  Talladega,  (1909)  164  Ala.  633,  51 
So.  330. 

State  taxation.  — To  the  same  effect  and 
following  the  case  cited  in  the  first  pnragrapli 
of  the  original  note.  W'estern  Union  Tel.  Co. 
r.  Trapp,  (C.  C.  A.  1911)  186  Fed.  114.  See 
also  Western  Union  Tel.  Co.  r.  Lakin,  (1909) 
53  Wash.  326,  101  Pac.  1094. 

Taxation  of  franchise.  —  To  the  same  effect 
as  the  original  note.  W'estern  Union  Tel.  Co. 
V.  Wright,  (C.  C.  A.  1910)  186  Fed.  250; 
W'estern  Union  Tel.  Co.  r.  Lakin,  (1909)  53 
Wash.  326,  101  Pac.  1095.  Contra,  Western 
Union  Tel.  Co.  i\  Wright,  (1908)  158  Fed. 
1004;  Western  Union  Tel.  Co.  r.  Omalia, 
(1905)   73  Neb.  527,  103  N.  W.  84. 

Injunctions.  —  Where  a  telegraph  company 
sought  to  condemn  a  right  of  way  along  the 
rigjht  of  way  of  a  railroad,  and  in  its  propo- 
sition stated  that  the  height  of  its  poles 
above  the  ground  would  not  exceed  the  dis- 
tance from  the  poles  to  the  end  of  the  nearest 
cross- ties,  the  railroad  company  was  not  en- 
titled to  an  injunction  restraining  the  prose- 
cution of  such  condemnation  proceedings  be- 
cause its  right  of  way  was  already  encumbered 
by  a  rival  telegraph  line  and  that  the  effect 
of  complainant's  line  would  be  to  seriously 
interfere  with  the  railroad's  business  and 
would  constitute  a  menace  to  the  safety  of 
its  tracks  and  trains.  Georgia^  R.,  etc.,  Co. 
V.  Atlantic  Postal  Tel.  Cable  Co.,  (1907)  152 
Fed.  991. 


Vol.  Vliy  p.  21 5y  sec.   1.    [ Subsidized  railroad  and  telegraph  companies,  etcJ\ 


£pf  orcemeiit  of  Act  —  In  a  suit  by  a  tele- 
graph company  to  obtain  specific  performance 
of  right  of  way  contracts  with  certain  rail- 
roads, it  was  held  the  defendant  was  not  en- 
titled to  object  that  the  contracts  were  un- 
enforceable   because    they    contained    certain 


provisions  in  violation  of  tliis  Act  conferring 
certain  rights  in  subsidized  railroad  and  tele- 
graph lines  on  the  United  States,  and  pro- 
hibiting interference  therewith,  etc.  Western 
Union  Tel.  Co.  v.  Pittsburg,  etc.,  R.  Co., 
(1905)    137  Fed.  435. 


TERRITORIAL  COURTS. 


Vol.  VII,  p.  231,  sec.  1909. 

Habeas  corptts  cases.  —  A  determination  by 
the  Supreme  Court  of  the  territory  of  Arizona 
ill  a  habeas  corpus  case  as  to  which  custodian 
a  child  of  tender  vears  shall  be  committed 
to  is  not  appealable  to  the  Supreme  Court 
of  the  United  States  under  this  section,  as  a 
case  "  involving  the  question  of  personal  free- 
dom." New  York  Foundling  Hospital  i?. 
Gatti,  (1906)  203  U.  S.  429,  27  S.  a.  53, 
51  U.  S.  (L.  «d.)  254. 

Time  for  filing  bonds.  — R.  S.  sec.  1007, 
4  Fed.  Stat.  Annot.  618,  provides  that  to 
stay  process  on  the  judgment,  appellant  may 
give  security  required  by  law  within  sixty 
days  after  the  rendition  of  the  judgment. 
Section  1012,  4  Fed.  Stat.  Annot.  624,  makes 


courts  subject  to  the  same  rules  prescribed 
by  section  1007,  and  by  section  1909  it  is 
provided  that  appeals  from  final  decisions 
of  the  Supreme  Court  of  Arizona  shall  be 
allowed  to  the  Supreme  Court  of  the  United 
States,  in  the  same  manner,  and  under  the 
same  regulations,  as  from  Circuit  Courts  of 
the  United  States.  It  has  been  held  that  ap- 
pellants from  a  decision  in  tlie  Supreme  Court 
of  Arizona  have  sixty  days  after  the  judg- 
ment was  rendered,  exclusive  of  Sundays,  to 
give  securitv  and  suspend  judgment  upon  an 
appeal  to  the  Supreme  Court  of  the  United 
States.  Sandoval  r.  U.  S.  Fidelitv,  etc.,  Co., 
(1909)    12  Ariz.  348,  100  Pac.  816. 
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Vol.  Vn,  p.  SSS,  MO.  1997. 


TERRITORIES. 


▼«1.  VII,  p.  U«,  Me.  1860. 


Vol.  VII,  p.  235,  sec.  1927. 

Interest  indttded. — ^Under  tnis  section,  pio- 
viding  that  justices  of  the  peace  in  Arizona 
shall  not  have  jurisdiction  of  any  matter 
where  the  sum  claimed  exceeds  $300,  interest 
is  included  in  the  sum  claimed,  and  hence  a 
territorial  law,  giving  justices  jurisdiction  in 
civil  actions  in  which  the  amount  involved, 
exclusive  of  interest  and  costs,  does  not  ex- 
ceed $300,  is  invalid  in  so  far  as  it  attempts 
to  exclude  interest  from  the  amount  in  con- 


Vol.  Vil,  p.  238,  sec.  9. 

For  casei  under  this  section^  see  Brown  v. 
L.  S.,  (C.  C.  A,  1906)  146  Fed.  975;  Young 
1*.  U.  S.,  (1910)   176  Fed.  612;  Starkweather 

Vol.  VII,  p.  240,  sec.  10. 

For  cases  under  this  section,  see  E»  p, 
Moran,  (1906)  203  U.  S.  104,  27  S.  Ct.  25, 
61  U.  S.  (L.  ed.)  105;  Hennessey  First  Nat. 
Bank  v.  Hesser,  (1904)  14  Okla.  115,  77  Pac. 


troversy.     Brown  v.  Braun,    (1905)   9  Ariz. 
254,  80  Pac.  323. 

Remitting  portion  of  demand  after  suit 
began.  —  Under  this  section,  limiting  the  ju- 
risdiction of  justices  of  the  peace  in  Arizona 
to  controversies  wherein  the  sum  claimed  ia 
less  than  $300,  a  plaintiff  cannot,  after  the 
suit  has  been  instituted,  remit  a  portion  of 
his  demand,  so  as  to  bring  it  within  the  ju- 
risdictional limit.  Brown  v,  Braun,  (1905) 
9  Ariz.  254,  80  Pac.  323. 


r.  Kemp,  (1907)  18  Okla.  28,  88  Pac.  1045; 
State  f.  Chaney,  (1909)  23  Okla.  788,  102 
Pac.  133;  Bash  r.  Howald,  (1910)  27  Okla. 
462,  112  Pac.  1125. 


36;  Burke  v.  Malaby,  (1904)  14  Okla.  650, 
78  Pac.  105;  Chicago,  etc.,  R.  Co.  v.  Terri- 
tory, (1909)  25  Okla.  238,  105  Pac.  677. 


TERRITORIES. 


Vol.  VII,  p.  251,  sec.  1842. 

Failure  of  governor  to  approve.  —  Where 
the  journals  of  the  houses  of  the  legislature 
showed  the  passage  of  an  Act  many  days  be- 
fore the  day  on  which  the  governor  sent  a 
message  to  the  legislature  stating  that  he 
had  allowed  the  Act  to  become  a  law  by  lim- 
itation, without  showing  the  day  of  receipt 
of  the  Act  bv  him,  the  court,  in  the  absence 
of  any  showing  to  the  contrary,  will  assume 


that  the  governor  acted  lawfully,  and  fbftt 
his  message  implied  the  receipt  by  him  of 
the  Act  more  tnan  three  days  prior  to  the 
message,  so  that  the  Act  was  valid  under  this 
section  providing  that  any  bill  not  returned 
by  the  governor  within  three  days  after  pres- 
entation to  him  shall  be  a  law  as  if  he  had 
signed  it.  Gray  v.  Taylor,  (1911)  15  N.  M. 
742,  113  Pac.  688. 


Vol.  Vli,  p.  254,  sec.  1850. 

Implication  of  approvaL  —  Under  this  sec- 
tion providing  that  legislative  Acts  of  terri- 
tories "  shall  be  submitted  to  Congress,  and 
if  disapproved  shall  be  null  and  of  no  effect," 
w*here  an  Act  has  been  on  the  statute  hooka 


for  many  years  without  any  expreesioll  6f 
disapproval  by  Congress,  the  implication  is 
warranted  that  it  was  approved.  Whitman 
College  V.  Berryman,  (1907)  156  Fed.  112. 


Vol.  VII,  p.  254,  sec.  1851. 

Esemption  of  railroad  from  taxation.— 
An  Arizona  statute  (Act  March  16,  1891, 
Laws  1891,  pp.  61,  63,  No.  41),  exempting  a 
rnilroad  constructed  pursuant  to  the  Act  from 
taxation  for  twenty  years,  is  not  invalid,  as 
an  excess  of  legislative  power,  under  this 
section,  giving  the  territory  legislative  power 

Vol.  VII,  p.  258,  sec.  1860. 


over  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  and  laws 
of  the  United  States.  Bennett  r.  Nichols, 
(1905)  9  Ariz.  138,  80  Pac.  392. 

For  another  case  under  thia  aectioo,  see 
Leatherwood  v.  Hill,  (1906)  10  Ariz.  243, 
89  Pac.  521. 


Under  thia  section,  see  mcka  v.  Krigbaum,  (1910)  18  Aria.  237,  108  Pae.  482. 
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Vol.  YII,  p.  268,  8M.  1809. 


TERRITORIES. 


Vol.  VII,  p.  26$,  100.  1. 


Vol.  VII,  p.  262,  sec.  1889. 

Unaei  this  section,  see  Mason  v.  Stevens,  (1902)  16  S.  D.  320,  92  N.  W.  424. 


Vol.  VII,  p.  264,  sec.  1. 

Hawaii.  —  Section  56  of  the  Organic  Act 
of  Hawaii  authorizes  the  creation  of  county 
and  city  municipalities  by  special  Act,  super- 
seding, in  respect  to  Hawaii,  the  general  pro- 
hibition of  Act  of  Congress  of  July  30,  1886, 
ch.  818.  Enimeluth  r.  Oahu  County,  (1908) 
19  Hawaii  171. 

Fencing  cultivated  lands.  —  A  territorial 
statute  requiring  the  owners  of  cultivated 
lands  in  a  certian  county  to  protect  them  with 
fences  of  a  prescribed  kind,  and  making  the 
right  to  recover  damages  from  the  owners  of 
animals  injuring  the  crops  on  such  land  de- 
pend on  the  maintenance  of  fences  required 
by  the  law,  is  not  invalid  as  a  special  law  in 
contravention  of  this  Act.  .Sears  ,i'.  Fewson, 
(1909)   15  N.  M.  13^,  ids  Pac.  268. 

Specific  permiaaion  to  pass  local  laws. — 
General  prohibitions  in  this  Act  against  the 
enactment  by  territorial  legislatures  of  local 
or  special  laws  in  certain  enumerated  cases, 
have  no  application  where  specific  permission 
to  the  contrary  is  granted  by  the  Organic  Act 
applying  to  a  particular  territory.  Ponce  v, 
Roman  Catholic  Apostolic  Church,  (1908) 
210  U.  S.  296,  28  S.  Ct.  737,  52  U.  S.  (L. 
ed.)   1068. 

Fees  of  county  officers.  —  In  Territory  t?. 
Beaven,  (1910)  15  N.  M.  357,  110  Pac.  561, 
it  appeared  that  county  treasurers  having 
previously  been  allowea,  as  compensation, 
four  per  cent,  of  the  amount  collected  by 
them  each  year,  a  territorial  law  was  passed 
dividing  the  counties  into  five  classes,  accord- 
ing to  the  amount  of  collections  therein,  the 
classification  for  each  year  b^ing  based  on 
the  collections  for  the  preceding  year,  class 
A  embracing  counties  in  which  the  collections 


were  $200,000  or  more,  and  each  succteding 
class  embracing  counties  in  which  the  collec- 
tions were  an  amount  less  thaii  that  of  the 
preceding  class.  Treasurers  of  class  A  coun- 
ties were  allowed  two  per  cent,  on  collections, 
and  those  of  each  succeeding,  class  a  larger 
per  cent,  than  that  of  the  preceding  class. 
It  was  provided  that  iif  case  the  fees  of  a 
treasurer  exceeded  $4,500  in  any  year  he 
should  not  receive  the  excess.  The  Act,  thfe 
effect  of  which  was  to  reduce  the  fees  of  eleven 
of  the  twenty-five  county  treasurers  of  the 
territory,  by  its  terms  went  into  effect  when 
the  terms  of  all  the  treasurers  expired,  with 
a  proviso  that  as  to  counties  of  class  A  it 
should,  go  into  effect  at  once.  It  was  held 
that  the  proviso  was  a  Ibcal  and  sj)ecial  law, 
contravening  this  Act  prohibiting  territories 
decreasing,  by  such  a  law,  the  fees  of  public 
officers  during  their  term;  the  character  of 
a  law,  as  general  or  local  and  special,  being 
determined  by  its  effect  rather  than  its 
form;  there  being  but  one  county  in  class  A, 
while  there  were  four  other  counties  in  which 
the  treasurers  had  received,  and,  till  the  Act 
went  into  effect,  would  receive,  more  than 
$4,500  per  year;  and  there  being  no  such  dis- 
tinction—  having  reference  to  the  subject- 
matter  of  the  legislation,  the  reduction  of  the 
fees  of  almost  half  the  county  treasurers  of 
the  territory  —  between  the  classes  of  coun- 
ties as  to  justify  putting  the  Act  in  imme- 
diate effect  as  to  class  A  alone. 

For  other  cases  under  this  section,  see  Ben- 
nett V.  Nichols,  (1905)  9  Ariz.  138,  80  Pa^c. 
392;  Leatherwood  v.  Hill,  (1906)  10  Ariz. 
243,  89  Pac.  521;  Duffield  v.  Ashurst,  (1909) 
12  Ariz.  360,  100  Pac.  820. 


Vol.  Vil,  p.  266,  sec.  3. 

Under  this  section,  see  Territory  v,  Gutierrez,  (1904)  12  N.  M.  254,  78  Pac.  139. 


Vol.  VI i,  p.  267,  sec.  4. 

School  district.  —  Under  the  provisions  of 
this  section  a  school  district  of  a  territory 
cannot  become  indebted  in  any  manner  or  for 
any  purpose  to  any  amount  which  in  the  ag- 
gregate, including  existing  indebtedness,  ex- 
ceeds four  per  centum  of  the  value  of  the 
taxable  property  within  such  school  district, 
to  be  ascertained  by  the  last  assessment  for 
territorial  and  county  taxes  previous  to  the 
incurring  of  such  indebtedness;  and  any  con- 
tract entered  into  by  its  officers  in  violation 
of  this  section  is  void.  Superior  Mfg.  Co.  v. 
School  Dist.  No.  63,  (1910)  28  Okla.  203,  114 
Pac.  328. 


Effect  of  acceptance  of  supplies.  —  Where 
the  aggregate  indebtedness  of  a  school  dis- 
trict, located  in  a  territory,  is  in  excesei  of 
four  per  centum  of  the  value  of  the  taxable 
property  within  such  school  district  a^  shown 
oy  the-  last  assessment  for  territorial  and 
county  taxes,  the  acceptance,  retention,  and 
use  of  furniture  or  supplies  by  the  officers  of 
such  school  district  in  its  behalf  will  create 
no  liability  against  the  district  for  the  value 
of  the  same.  Superior  Mfg.  Co.  t\  School 
Dist.  No.  63,  (1910)  28  Okla.  293,  114  Pac. 
328. 


Vol.  VII,  p.  268,  sec.  1.     [Issuomce  of  bonds,  etc.] 


Two-thirds  majority.  —  This  Act  and  Act 
New  Mexico  March  16.  1907  (Sess.  L.  1907, 
p.  38,  ch.  35),  authorizing  municipal  bonds, 
notwithstanding  the  limitations  on  municipal 
indebtedness,   if   two-thirds   of   the  qualified 


F.  8.  A.  Supp.— Ill 


voters  as  defined  shall  vote  therefor,  require 
a  two-thirds  of  those  actually  voting  only, 
and  not  a  two-thirds  of  all  the  voters  of  the 
municipality.  Fabro  r.  Gallup,  (1909)  15 
N.  M.  108,  103  Pac.  271. 
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Under  this  section,  see  Williams  v,  WichiU  Fourth  Nat.  Bank,  (1905)   15  Okla.  477,  82 
Pac.  496. 


Vol.  Vli,  p.  286,  sec.  1. 

Public  lands  — Texas  school  grant.  — The 
legal  title  to  the  Texas  lands  patented  to 
Greer  county,  under  the  mistaken  supposition 
that  this  county  was  Texas  territory,  and 
was,  therefore,  entitled  to  share  in  the  grant 
of  lands  for  school  purposes  fo  each  county 
in  the  state,  made  by  Texas  Gen.  Laws  1883, 
eh.  66,  did  not  pass  to  the  corporation  sub- 


sequently organized  out  of  the  same  terri- 
tory as  Greer  county,  Oklahoma,  by  the  Act 
of  Congress  of  May  4,  1896,  but,  upon  the  dis- 
appearance of  the  de  facto  Texas  county, 
such  title  vested  in  the  state  of  Texas.  Greer 
County  V,  Texas,  (1905)  197  U.  S.  235,  25 
S.  Ct.  437,  49  U.  S.  (L.  ed.)  736. 


TIMBER  LANDS  AND   FOREST 

RESERVES. 


Vol.  VII,  p.  290,  sec.  2461. 

A  sale  of  timber  by  a  homestead  entrymao 
before  the  completion  of  the  requisite  im- 
provements, and  before  the  receipt  of  a  pat- 
ent or  final  certificate,  to  carr^  out  in  good 
faith  the  acquisition  and  enjoyment  of  a 
homestead,  even  though  a  profit  does  inci- 
dentally result  from  the  sale,  is  not  void, 
under  this  section.  King-Ryder  Lumber  Co. 
r.  Scott,  (1904)  73  Ark.  329,  84  S.  W.  487. 

A  settler  applying  for  a  homestead,  on 
making  and  filing  the  affidavit  required  and 
paying  a  certain  sum  proportionate  to  the 
amount  of  land  applied  for,  acquires  the  right 

Vol.  VII,  p.  296,  sec.  5388. 

Porchase  from  Indian  allottee.  —  Conced- 
ing that  the  United  States,  as  trustee  for 
Indian  allottees,  has  authority  to  protect 
them  from  imposition  and  fraud  in  respect 
to  their  lands,  it  cannot  recover  in  trover 
from  one  who  in  good  faith  and  for  a  fair 

Vol.  VII,  p.  297,  sec.  1. 

What  lands  inclnded.  — The  right  to  cut 
timber  is  not  restricted  to  the  particular 
spot  or  minor  tract  of  land  on  which  mining 
is  being  actually  done,  but  extends  to  adja- 
cent lands,  they  being  mineral,  although  no 
mining  development  work  hi^s  been  done  there- 
on; and  whether  or  not  a  tract  in  question 
not  so  developed  is  mineral  within  the  mean- 
ing of  the  statute  is  a  question  of  fact,  in 
an  action  to  recover  for  timber  cut,  to  be 
inferred  by  the  jury  from  its  surroundings 
and  appearance,  and  applying  to  the  facts 
their  own  common  sense  and  observation. 
Morgan  r.  U.  S.,  (C.  C.  A.  1909)  169  Fed. 
242. 

The  right  to  cut  timber  from  public  min- 
eral Und^  subject  to  mineral  entry  only,  for 


to  occupy  the  land,  to  protect  it  from  tres- 
pass by  others,  and  to  use  it  for  all  purposes 
incidental  to  its  cultivation;  also  to  cut  and 
remove  timber  when  necessary  for  the  im- 
provement of  the  land  and  the  preparation 
of  his  farm  for  tillage,  but  not  to  fell  timber, 
or  permit  it  to  be  done  by  his  vendee,  for 
purposes  of  speculation  or  profit,  as  such 
act  is  prohibited  by,  and  renders  him  and 
his  vendee  liable  to  prosecution  under  this 
section.  Orrell  v.  Bay  Mfg.  Co.,  (1903)  83 
Miss.  800,  36  So.  561. 


?irice  has  purchased  timber  cut  by  an  allottee 
rom  his  land,  where  it  has  itself  no  bene- 
ficial interest  in  the  land.  U.  S.  r.  Paine 
Lumber  Co.,  (1907)  206  U.  S.  467,  27  S.  a. 
697,  51  U.  S.  (L.  ed.)  1139,  (1904)  154  Fed. 
263. 


building,  agricultural,  mining,  or  other  do- 
mestic purposes,  extends  to  all  such  lands  in 
the  state  or  territory,  without  limitation  to 
any  local  subdivision.  U.  S.  v.  Edgar,  (1905) 
140  Fed.  665. 

To  justify  the  cutting  of  timber  under  this 
Act,  it  is  not  essential  to  prove  that  the  tract 
from  which  it  was  cut,  if  not  developed  as 
mining  ground,  presents  such  indications  of 
mineral  as  would  justify  a  prudent  person 
experienced  in  such  matters  in  the  belief  that 
it  could  be  worked  for  mineral  at  a  profit 
Morgan  v,  U.  S.,  (C.  C.  A.  1909)  169  Fed. 
242. 

But  the  authority  to  cut  timber  from  the 
public  domain  does' not  extend  to  land  adjs- 
cent  tQ  l^nda  valuable  (or  piner«il  purpoeea*, 
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it  only  includes  lands  known  to  be  themselves 
valuable  for  minerals,  which  are  the  only 
lands  excluded  by  the  federal  statutes  from 
any  but  mineral  entry.  U.  S.  v.  Plowman, 
(1910)  216  U.  S.  372,  30  S.  Ct.  299,  64  U.  S. 
(L.  ed.)  623,  reversing  (1907)  161  Fed.  1022, 
81  C.  C.  A.  682. 

One  entering  and  occupying  as  a  homestead 
public  land,  shown  by  the  b^ks  of  the  Land 
Department  to  be  subject  to  such  entry,  can- 
not, nor  can  any  one  claiming  under  him, 
justify  the  cutting  and  sale  of  timber  there- 
from on  the  ground  that  the  land  was  in 
fact  mineral,  and  not  agricultural.  Bunker 
Hill,  etc.,  Min.,  etc.,  Co.  t?.  U.  S.,  (C.  C,  A. 
1910)   178  Fed.  914. 

In  an  action  by  the  United  States  to  re- 
cover for  timber  taken  from  a  tract  of  public 
land  at  the  time  covered  by  a  homestead  en- 
try which  had  in  fact  been  abandoned  and 
was  afterward  relinquished,  it  is  not  a  de- 
fense that  the  land  was  at  the  time  of  the 
trespass  occupied  by  another,  who  after  the 
relinquishment  filed  and  perfected  a  home- 
stead entry  thereon.  U.  S.  t?.  Bagnell  Tim- 
ber Co.,  (C.  C.  A.  1910)   178  Fed.  795. 

The  ttse  of  timber  taken  from  imsurveyed 
mineral  land  in  the  territory  of  Arizona  in 
roasting  ore  at  a  mine  in  that  territory, 
whether  roasting  ore  be  considered  a  part  of 
mining  or  of  smelting,  is  authorized  by  this 
section,  notwithstanding  a  regulation  of  the 
Secretary  of  the  Interior,  promulgated  under 
the  supposed  authority  of  that  statute,  that 
no  timber  can  be  used  for  smelting  purposes, 
since  the  words  of  the  statute,  that  the  fell- 
ing and  use  of  the  timber  shall  be  "  subject 
to  such  rules  and  regulations  as  the  Secre- 
tary of  the  Interior  may  prescribe  for  the 
protection  of  the  timber  and  of  the  under- 
growth growing  upon  such  lands,  and  for 
other  purposes,"  cannot  confer  upon  him  the 
power  to  take  from  the  industries  designated 
the  permission  given  by  Congress.  U.  S.  r. 
United  Verde  Copper  Co.,  (1906)  196  U.  S. 
207,  26  S.  Ct.  222,  49  U.  S.  (L.  ed.)  449, 
afflrming  (1903)   8  Ariz.  186,  71  Pac.  964. 

The  fact  that  timber  is  manufactured  into 
lumber  and  sold  as  an  article  of  merchan- 
dise, to  be  used  in  the  state  where  it  is  cut, 
does  not  render  such  cutting  unlawful,  nor 
can  it  be  made  so  by  a  regulation  of  the  Sec- 
retary of  the  Interior,  promulgated  under 
the  power  given  him  by  the  Act  to  prescribe 
rules  and  regulations  "  for  the  protection  of 
the  timber  and  of  the  undergrowth  growing 
upon  said  lands  and  for  other  purposes/'  such 
rules  and  regulations  being  intended  merely 
to   furnish   detailed    instructions  as   to    the 


manner  of  taking  the  timber  to  prevent  waste 
and  unnecessary  destruction,  if.  S.  v,  Rossi, 
(1904)  133  Fed.  380,  66  C.  C.  A.  442;  U.  S. 
f.  Thayer,  (1904)  133  Fed.  1022,  66  C.  C.  A. 
681. 

While  the  secretary  may  prescribe  regnla* 
tions  concerning  the  removal  of  timber,  and 
his  interpretation  of  the  intent  of  the  Act  is 
entitled  to  weight,  he  has  no  power  to  en- 
large or  restrict  the  purposes  for  which  tim- 
ber may  be  used.  U.  S.  v.  United  Verde  Cop- 
per Co.,  (1903)  8  Ariz.  186,  71  Pac.  964. 

Evidence.  —  In  an  action  by  the  United 
States  to  recover  for  timber  cut  from  public 
lands,  where  the  defense  was  that  the  cutting 
was  justified  under  this  Act,  evidence  is 
properly  admitted  to  show  the  mineral  diar- 
acter  of  other  lands  in  the  same  vicinity,  as 
well  as  of  those  from  which  the  timber  was 
taken,  as  tending  to  show  the  extent  of  the 
mineral  district.  U.  S.  v,  Rossi,  (1904)  133 
Fed.  380,  66  C.  C.  A.  442;  U.  S.  t?,  Thayer, 
(1904)   133  Fed.  1022,  66  C.  C.  A.  681. 

Where  defendant's  right  to  cut  and  remove 
timber  in  question  from  the  public  domain 
was  dependent  on  the  land  being  mineral,  and 
not  subject  to  entry  except  for  mineral  entry, 
and  there  was  testimony  that  the  region  had 
been  prospected,  and,  though  float  was  found 
over  it,  no  mineral-bcsaring  veins  had  been  dis- 
covered, and  that  small  tracts  near  defend- 
ant's mill  were  cultivated  for  crops,  evidence 
that  a  witness  cultivated  to  crops  about  three 
acres  of  ground  on  the  flat  near  the  creek,  on 
which  the  land  from  which  the  timber  in  con- 
troversy was  cut  adjoined,  and  that  such 
ground  was  suitable  for  agriculture,  was  ad- 
missible. Lynch  v.  U.  S.,  (C.  C.  A.  1905)  138 
Fed.  636. 

The  burden  is  on  the  defendant  in  an  ac- 
tion by  the  United  States  to  recover  for  the 
value  of  timber  cut  from  the  public  domain, 
in  which  it  claimed  that  the  cutting  was  jus- 
tified by  such  statute,  to  show  that  it  had 
complied  with  the  rules  and  regulations  estab- 
lished by  the  Interior  Department  in  that  be- 
half, and,  where  there  was  no  evidence  of  a 
compliance  with  such  rules  and  regulations, 
a  verdict  in  favor  of  defendant  cannot.be  sus- 
tained. U.  S.  V.  Basic  Co.,  (C.  C.  A.  1903) 
121  Fed.  604. 

Measure  of  damages.  —  A  person  who  cut 
and  removed  timber  from  public  land  in  good 
faith,  in  the  belief  that  he  had  a  lawful  right 
to  do  so  under  this  Act,  if  not  so  justified, 
is  liable  in  damages  for  the  stumpage  value 
of  the  timber  only,  and  not  for  the  manufac- 
tured value.  Morgan  v,  U.  S.,  (C.  C.  A.  1909) 
169  Fed.  242. 


Vol.  VII,  p.  301,  sec.  2. 

Purpose.  —  That  this  section  was  intended 
to  meet  the  evasions  which  would  be  resorted 
to  from  time  to  time  is  quite  manifest. 
Schemes,  devices,  and  subterfuges  which  in- 
genuity could  invent,  were  in  view  equally 
with  formal  contracts.  Nickell  r.  U.  S.,  (C. 
C.  A.  1908)  161  Fed.  706. 

Statement.  —  This  section  does  not  re- 
quire the  appellant  to  malce  his  initial  state- 


ment on  knowledge  derived  solely  from  per- 
sonal observation,  and  hence  statements  un- 
der the  blank  forms  furnished  by  the  Land 
Department  that  the  applicant  had  person- 
ally examined  the  land  applied  for,  and  that 
he  knew  from  his  own  personal  knowledge 
that  it  was  unfit  for  cultivation,  uninhabited, 
etc.,  are  improper.  Robnett  t\  V,  S.,  (C,  C^ 
A.  1909}  169  Fod.  778. 
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The  facts  stated  in  an  application,  includ- 
ing the  fact  that  the  application  is  not  made 
for  the  purpose  of  sale,  in  list  not  only  be 
true  when  made,  but  must  also  be  true  when 
the  land  is  paid  for  and  the  applicant  re- 
ceives his  certificate  of  purchase  or  receiver's 
receipt.    U.  S.  f.  Brace^  (1907)  149  Fed.  869. 

Since  an  application  to  purchase  lands 
from  the  government  under  this  act  is,  in 
effect,  the  inauguration  of  a  proceeding 
through  which  land  is  acquired  from  the  gov- 
ernment, in  which  the  government  is  an  in- 
terested party,  such  act  covers  an  agreement 
by  a  clerK  in  the  employ  of  the  government 
in  a  local  Land  Office  to  receive  compensation 
for  services  rendered  in  informing  an  entry- 
man  when  certain  land  belonging  to  the 
United  States  would  be  open  for  entry  under 
such  act,  and  in  assisting  him  to  obtain  title 
thereto  from  the  United  States  under  such 
act.     U.  S.  f.  Long,  (ISill)  184  Fed.  184. 

Verification.  —  While  this  Act  does  not  ex- 
pressly require  that  the  verification  of  the  ap- 
plication shall  be  upon  personal  knowledge 
only  of  the  applicant,  the  intention  seems  to  be 
implied,  and  a  regulation  made  by  the  Secre- 
tary of  the  Interior  in  supposed  conformity 
with  the  direction  of  the  statute  that  he  pre- 
scribed regulations  for  carrying  it  into  effect, 
that  the  applicant  shall  make  a  sworn  state- 
ment that  he  has  personally  examined  the 
land,  and  from  his  personal  knowledge  it  is 
unfit  for  cultivation,  and  valuable  chiefiy  for 
its  timber,  is  not  in  conflict  with  or  in  ex- 
cess of  the  power  conferred  by  the  statute. 
Ballinger  i\  U.  S.,  (1909)  33  App.  Cas.  (D. 
C.)  302. 

Purchase  on  Speculation.  —  A  contract 
made  after  the  application  but  before  the 
consummation  of  the  entry,  by  which  the 
money  to  pay  for  the  land  was  to  be  fur- 
nished by  another,  and  the  title  when  ac- 
quired was  to  be  conveyed  to  such  other,  is 
not  unlawful  under  the  statute,  and  the  pro- 
curing of  such  contract  is  not  criminal,  and 
cannot  be  made  the  basis  of  an  indictment  to 
defraud  the  United  States  of  such  lands  un- 
der R.  S.  sec.  5440.  U.  S.  i?.  Biggs,  ( 1907 ) 
137  Fed.  204,  affirmed  (1909)  211  U.  S.  507, 
29  S.  Ct.  181,  53  U.  S.  (L.  ed.)  305. 

An  applicant  for  the  purchase  of  land 
has  the  right  after  he  has  made  his  initial 
application  and  before  final  proof  to  contract 
to  sell  the  title  thereafter  to  be  acquired,  and 
the  intending  purchaser  may  lawfully  ad- 
vance to  him  the  money  with  which  to  make 
final  proof  in  order  that  he  may  comply  with 
his  contract.  U.  S.  r.  Barber  Lumber  Co., 
(1909)   172  Fed,  948. 

Evidence.  —  Where  circumstantial  evidence 
is  relied  on  to  show  that  entries  of  lands  un- 
der the  Timber  and  Stone  Act  were  fraudu- 
lent, and  made  for  the  benefit  of  others  than 
the  entrymen,  to  whom  the  timber  on  the 
lands  was  subsequently  conveyed  for  a  con- 
sideration shown,  it  is  competent  for  either 
party  to  show  the  value  of  such  timber,  as  a 
circumstance  bearing  upon  the  tona  fides  of 
the  transaction.  Olson  v,  U.  S.,  (1904)  133 
Fed.  849,  67  C.  C.  A.  21. 

Canceling  entries.  —  Suits  to  vacate  pat- 
ents for  fraud  are  barred  after  six  years  from 
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the  date  of  the  patent,  and  not  from  the  date 
of  the  discovery  qf  the  fraud.  U.  S.  r. 
Smith,  (1910)  ,181  Fed.  645. 

In  a  suit  by  the  United  States  to  cancel 
patents  to  lands  acquired  under  this  Act;  for 
fraud,  on  the  theory  that  the  entrymen  en- 
tered the  lands  in  fact  for  others  than  them- 
selves, allegations  showing  the  rules  and  regu- 
lations of  the  Interior  Department  prescrib- 
ing interrogatories  to  be  propounded  to 
applicants  for  timber  lands  on  final  proof 
and  concerning  other  acts  of  the  entrymen 
without  warrant  of  law  should  be  stricken 
from  the  bill  as  impertinent,  since,  if  the  en; 
tryman  made  his  initial  declaration  in  good 
faith  and  no  other  person  at  that  time  had 
any  direct  or  indirect  interest  in  the  entry, 
the  fact  that  subsequent  thereto  be  con- 
tracted to  sell  the  land  to  another  was  no 
objection  to  his  right  to  complete  his  entry 
and  obtain  a  patent.  U.  S.  r.  Kettenbach, 
(1909)    175  Fed,  463. 

A  bona  fide  purchaser  of  standing  timber 
from  thp  holders  of  receivers'  final  receipts 
fcr  the  purchase  price  of  lands  entered  under 
this  act  cannot,  upon  avoidance  for  the  fraud 
of  the  entrymen  of  the  patents  afterwards  is- 
sued, be  required  to  account  to  the  federal 
government  for  the  timber  which  it  has  paid 
for  and  cut  and  removed  in  reliance  upon  its 
purchase.  U.  S.  v.  Detroit  Timber,  etc.,  Co., 
(1906)  200  U.  S.  321,  26  S.  Ct.  282,  50  U.  S. 
(L.  ed.)  499,  affirming  (1904)  131  Fed.  668, 
67  C.  C.  A.  1. 

A  purchaser  from  the  patentees  for  value, 
and  without  notice  of  any  fraud  on  the  part 
of  the  entrymen,  is  a  bona  fide  purchaser 
within  the  meaning  of  this  act,  and  as  such 
is  entitled  to  protection,  although  such  pur- 
chaser may  have  acquired  an  interest  in  the 
lands  under  a  contract  for  the  standing  tim- 
ber before  the  patents  issued;  since,  by  the 
doctrine  of  relation,  the  patents,  when  issued, 
became  operative  as  of  the  date  of  the  en- 
tries. U.  S.  r.  Detroit  Timber,  etc.,  Co., 
( 1906)  200  U.  S.  321,  26  S.  Qt.  282,  50  U.  a 
(L.  ed.)  499,  affirming  (1904)  131  Fed.  668, 
67  C.  C,  A.  1. 

A  purchaser  of  timber  lands  after  receiv- 
ers' final  receipts  have  issued  is  entitled  to 
protection,  under  this  Act,  as  a  hona  fide  pur- 
chaser, against  the  cancellation,  for  the  orig- 
inal frauds  of  the  entrymen,  of  the  patents 
afterwards  issued,  unless  he  is  shown  to  have 
had  actual  notice  of  such  fraud.  U.  S.  r. 
Clark,  (1906)  200  U.  S.  601,  26  S.  Ct.  340, 
50  U.  S.  (L.  ed.)  613,  affirmed  (C.  C.  A. 
1905)    1.38  Fed.  294. 

Perjury.  —  The  conditions  imposed  on  the 
fraudulent  claimant,  to  wit,  the  pains  and 
penalties  of  perjury  and  the  forfeiture  of 
money  paid,  are  distinct;  and  not  one  de- 
pendent on  the  other,  so  that  it  was  not  es- 
sential that  a  fraudulent  claimant  should 
have  been  convicted  of  perjury  before  a  for- 
feiture of  the  moneys  paid  could  be  imposed. 
Emmons  r.  U.  S.,  (1909)   175  Fed.  614. 

An  entryman  having  made  an  affidavit  that 
he  sought' to  purchase  the  land  for  his  own 
benefit  and  not  for  speculation,  cannot  escape 
punishment  for  conspiracy  on  the  ground 
that  his  pre-existing  contract  of  sale  relates 
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to  the  timber  only.  Nickell  r.  U.  S.,  (C.  C. 
A.  1908)   161  Fed.  702. 

The  oath  is  false  and  constitutes  perjury 
where  the  applicant  has  made  an  agreement 
to  sell  the  land,  whether  written  or  oral;  its 
enforceability  being  immaterial.  Boren  t'.  U. 
S.,   (C.  C.  A.  1906)    144  Fed.  801. 

The  courts  will  take  judicial  notice  of  the 

gualification  of  the  receiver  of  the  Land 
iffice  to  administer  an  oath,  and  hence  an 
averment  of  the  fact  is  not  essential  to  the 
validity  of  an  indictment  for  perjury  com- 

Vol.  VII,  p.  304,  sec.  3. 

Speculative  purpose.  —  The  omission  in 
this  section  of  any  reiteration  of  the  require- 
ments of  tiie  statute  regarding  a  speculative 
purpose  on  the  part  of  the  applicant,  his 
liona  fides,  and  his  intent  to  acquire  the  land 
for  himself  alone  is  equivalent  to  an  express 
declaration  by  Congress  that  these  require- 
ments shall  not  be  exacted  at  the  final  hear- 
ing. Williamson  r.  U.  S.,  (1908)  207  U.  S. 
425,  28  S.  Ct.  163,  52  U.  S.  (L.  ed.)  278. 

Regulations.  —  The  authority  of  the  Com- 
missioner of  the  General  Land  Office  under 


mitted  by  false  swearing  in  an  entry  state- 
ment verified  before  him.  U.  S.  v.  Eddy, 
(1906)   134  Fed.  114. 

But  subornation  of  perjury  cannot  be  based 
on  a  charge  that  the  defendant  induced  an 
applicant  for  th^  purchase  of  land  to  falsely 
swear  in  his  initial  application  that  he  had 
personally  examined  the  land,  and  stated 
from  personal  knowledge  that  the  same  was 
unfit  for  cultivation.  Robnett  v,  U.  S.,  (C. 
C.  A.  1909)   169  Fed.  778. 


this  section  to  prescribe  regulations  to  carry 
out  the  provisions  of  this  Act,  does  not  em- 
brace the  power  to  require  an  applicant  to 
make  oath  on  final  hearing  of  his  bona  fides 
and  of  the  absence  of  contract  or  agreement 
in  respect  to  the  title,  which  Congress  has 
in  that  act,  by  express  intendment,  excluded 
from  tile  requirements  to  be  observed  on  such 
final  hearing.  Williamson  v.  U.  S.,  (1908) 
207  U.  S.  425,  28  S.  a.  163,  52  U.  S.  (L. 
ed.)  278. 


Vol.  VI i,  p.  304,  sec.  4. 

A  bill  by  the  United  States  against  a  num- 
ber of  corporations  and  individuals  to  re- 
cover for  a  joint  trespass  upon  public  lands, 
and  the  unlawful  and  wilful  cutting  and  re- 
moval of  timber  therefrom  by  defendants, 
who  are  alleged  to  have  conspired  for  the 
purpose,  does  not  state  a  cause  of  action  in 
equity  for  an  accounting,  because  it  is  al- 
leged that,  by  reason  of  the  complicated  re- 
lations between  the  defendants,  complainant 
IS  unable  to  state  the  quantity  of  timber 
takep  by  each.  U.  fe.  v.  Bitter  Root  De- 
velopment Co.,  (1904)  133  Fed.  274,  66  C. 
C.  A.  652. 

The  United  Statics  cannot  maintain  a  suit 
in  equity  for  an  accounting  of  the  gains  and 
profits  made  by  defendants  from  the  (^lleged 
unlawful  and  wilful  cutting  and  removal  of 
timber  from  public  lands;  its  right  of  recov- 
ery being  confined  to  damages  for  trespass, 
or  damages,  recoverable  in  an  action  in  the 

Vol.  Vii,  p.  305,  sec.  5. 

A  compromise  of  a  prosecution  for  cutting 
timber  from  public  lands,  effected  by  making 
the  payment  provided  for  by  this  act,  is  not 


nature  of  trover,  in  an  amount  to  be  baaed 
on  the  value  of  the  manufactured  product. 
U.  S.  I*.  Bitter  Root  Development  Co.,  (1904) 
133  Fed.  274,  66  C.  C.  A.  652. 

A  suit  by  the  United  States  to  recover  for 
trespass  upon  public  lands,  and  the  cutting 
and  removal  of  timber  therefrom,  does  not 
present  a  case  of  mutual  accounts,  cognizable 
in  equity,  because  of  an  allegation  that  com- 
plainant granted  licenses  to  defendants  to 
cut  timber  from  certain  other  lands,  and  that 
under  cover  of  such  licenses  they  unlawfully 
and  wilfully  cut  timber  from  the  lands  in 
suit;  nor  is  such  a  suit  maintainable  on  the 
theory  of  establishing  a  trust  in  property 
purchased  with  the  proceeds  of  the  timber 
taken,  where  it  is  not  alleged  t)iat  defend- 
ants are  insolvent.  U.  S.  r.  Bitter  Root  De- 
velopment Co.,  (1904)  133  Fed.  274,  66  C. 
C.  A.  652. 


conclusive  evidence  of  guilt  in  the  party  mak- 
ing the  same.  Cox  r.  Cameron  Lumber  Co., 
(1905)   39  Wash.  562,  82  Pac.  116. 


Vol.  VII,  p.  312,  sec.  1.     IBnIes  and  regulations,^ 


This  provision  is  not  unconstitutional  as 

delegating  legislative  authority  to  the  Secre- 
tary of  the  Interior.  IT.  S.  r.  Grimaud, 
(1911)  220  U.  S.  506.  31  S.  Ct.  480,  55  U.  S. 
(L.  ed.)  563,  reversing  (1909)  170  Fed.  205; 
Dent  r.  U.  S.,  (1904)  8  Ariz.  413,  76  Pac. 
455. 

Rule  forbidding  grazing  and  driving.— That 
portion  of  rule  72  promulgated  by  tlie  Sec- 
retary of  the  Interior  which  forbids  the  graz- 


ing upon  or  driving  across  a  forest  reserva- 
tion of  any  live  stock  without  a  permit,  ex- 
cept as  otherwise  allowed  by  regulation,  and 
declares  that  such  acts  shall  "  constitute 
trespass,  punishable  by  fine  and  imprison- 
ment," so  far  as  relates  to  the  prohibition, 
is  within  the  authority  conferred  on  the  Sec- 
rotary  by  this  act.  U.  S.  v.  Domingo,  (1907) 
152  Fed.' 566. 
Grazing  stock  on  a  forest  reserve  without 
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the  permit  required  by  the  Secretary  of  Agri- 
culture under  authority  conferred  by  thiB 
section,    is    an    offense    against   the    United 


States.  U.  S.  c.  Grimaud,  (1911)  220  U.  8. 
506,  31  S.  Ct.  480,  65  U.  S.  (L.  ed.)  663, 
rever9ing  (1009)  170  Fed.  205. 


Vol.  Vii,  p.  31 4,  sec.  1.     [Sehdian  of  lieu  lands.'} 


Title.  —  Land  selected  under  this  Act  is 
not  the  subject  of  either  a  legal  or  an  equi- 
table title  where  the  township  from  which  the 
selection  was  made  was  not  sectionized,  and 
the  selection  was  also  liable  to  be  defeated 
by  prior  adverse  claims,  or  by  proof  that  the 
lands  were  mineral  in  character.  Peters  v. 
Van  Horn,  (1905)  37  Wash,  650,  79  Pac. 
1110. 

No  legal  or  equitable  title  in  the  land  to 
bf  received  in  exchange  is  acquired  until  the 
final  consummation  of  the  exchange.  Pacific 
Live  Stock  Co.  v.  Isaacs,  (1908)  52  Ore.  54, 
96  Pac.  460. 

Where  an  owner  of  land  within  a  forest 
reserve  executed  a  deed  of  relinquishment  it 
was  held  that  the  title  vested  in  the  govern- 
ment on  the  filing  of  the  deed  for  record ;  the 
title  not  being  dependent  on  the  selection  of 
the  land  granted  in  lieu  thereof.  Territory 
r.  Perrin,  (1905)  9  Ariz.  316,  83  Pac.  361. 

Conyeyanoe  of  land.  —  This  Act  contains 
nothing  which  either  expressly  or  inferen- 
tially  would  prevent  an  owner  who  has  con- 
veyed his  land  to  the  United  States  from  exe- 
cuting an  instrument  which  would  operate  to 
]>a8S  to  another  such  title  as  he  might  there- 
after acquire  to  lieu  lands  selected  by  him; 
and  a  grantee  in  such  an  instrument,  who 


purchases  and  pays  for  the  same  in  good 
faith  after  his  grantor  has  made  his  selection, 
although  before  its  approval,  on  such  ap- 
proval and  the  issuance  of  a  patent,  acquires 
the  title  as  a  bona  fide  purchaser  and  is  en- 
titled to  protection  as  such.  U.  S.  r.  Hvde, 
(1909)   174  Fed.  175. 

The  tender  to  the  Land  Department  by  the 
holder  of  the  record  title  to  land  within  a 
forest  reservation  of  a  quitclaim  deed  to  such 
land,  to  be  exchanged  for  outside  land  under 
this  Act  does  not  vest  title  thereto  in  the 
United  States  until  the  deed  is  accepted  and 
the  exchange  approved,  nor  does  such  tender 
deprive  a  court  of  jurisdiction  of  a  suit  by 
the  United  States  to  cancel  the  patent  to 
such  land  for  fraud;  the  Land  Department 
having  no  power  to  determine  such  question. 
U.  S.  f.  McClure,   (1909)    174  Fed.  610. 

Rules  and  regulations.  —  The  Land  Depart- 
ment has  power  to  adopt  reasonable  rules 
and  regulations  for  the  administration  of 
this  section  in  so  far  as  it  authorizes  the 
selection  of  public  lands  in  lieu  of  lands  re- 
linquished in  a  forest  reserve.  Roughton  r. 
Knight,  (1911)  219  U.  S.  537,  31  S.  Ct.  297, 
55  U.  S.  (L.  ed.)  326,  (1909)  156  Cal.  123, 
103  Pac.  844. 


Vol.   Xy   p.   406.      [^ct  of  March  3,   1906,  cH.   14:06,'\ 


An  owner  of  patented  land  in  a  forest  re- 
serve whose  deed  to  the  United  States,  made 
ir.  contemplation  of  an  exchange  under  the 
Act  of  June  4,  1897,  was  returned  because 
not  accompanied  by  a  selection  of  lieu  lands, 
as  required  by  the  regulations  and  practice 
of  the  Land  Department,  has  no  vested  right 


to  the  exchange  which  would  be  saved  by  the 
exception  in  this  act,  in  favor  of  selections 
theretofore  made,  and  of  existing  contracts 
with  the  Secretary  of  the  Interior.  Rough- 
ton  i*.  Knight,  (1911)  219  U.  S.  537,  31  S. 
Ct.  297,  55  U.  S.  (L.  ed.)  326,  affirming 
(1909)  156  Cal.  123,  103  Pac  844. 


TONNAGE  DUTIES. 


Vol.  VII,  p.  318,  sec.  4219. 

Vessela  within  section. — The  British  steam- 
ship Ferndene,  which  transported  coal  be- 
longing to  the  United  States,  designed  for 
the  naVy,  from  Newport  News  to  San  Fran- 
cisco, and  had  no  other  cargo,  was  not  a  ves- 
sel having  on  board  goods,  wares,  and  mer- 
chandise within  the  meaning  of  this  section. 
(1907)   26  Op.  Atty.-Gen.  426. 

A  vessel  not  registered  in  the  United  States 
is  a  vessel  "not  of  the  United  States."  with- 
in the  meaning  of  this  section,  although 
owned  by  a  citizen  of  the  United  States,  and 


on  her  entry  from  a  foreign  port  is  subject 
to  tonnage  duty  at  the  rate  of  fifty  cents  per 
ton  thereunder.  The  Alta,  (C.  C.  A.  1906) 
148  Fed.  663. 

A  foreign-built  vessel,  owned  entirely  by  a 
citizen  of  the  United  States,  and  entering  a 
port  of  the  United  States  from  Manila,  does 
not  enter  from  a  "  foreign  port  or  place," 
and  is  therefore  not  subject  to  tonnage  duty 
under  this  section.  The  Alta,  (C.  C.  A. 
1906)   136  Fed.  613. 
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Vol.  VII,  p.  324,  sec.  4225. 

Light  money.  —  Through  inadvertence,  no 
"  light-money ''  tax  was  demanded  of  the 
Tarantula,  a  foreign  built,  American  owned 
steam  yacht,  on  her  arrival  in  this  country  at 
Newport  News,  but  the  tax  was  assessed  and 
collected  at  her  next  port,  New  York,  where 
the  master  presented  a  bill  of  sale  to  an 
American  owner,  acknowledged  before  the 
United  States  consul  at  London.  It  was 
held  that  since  the  Tarantula  was  not  a  yes- 


se!  of  the  United  States,  and,  on  entering  the 
port  of  Newport  News,  did  not  carry  "a  sea 
letter  or  other  regular  document  issued  from 
a  custom-house  of  the  United  States,  proving 
the  vessel  to  be  American  property,"  as  pro- 
vided by  R.  S.  sec.  4226,  she  therefore  be- 
came liable  to  the  "  light-monev "  tax  of 
fifty  cents  per  ton,  imposed  by  this  section. 
( 1903 )  25  Op.  Atty.-Gen.  75. 


TRADEMARKS. 


Vol.  Vil,  p.  329,  sec.  1. 

The  description  of  a  trademark  for  wire 

rope  as  "  a  red  or  other  distinctively  colored 
streak  applied  to  or  woven  in  a  wire  rope" 
is  too  indefinite  to  be  the  subject  of  regis- 
tration as  a  trademark.  A.  Leschen,  etc.. 
Rope  Co.  V.  Broderick,  etc..  Rope  Co.,  (1906) 
201  U.  S.  166,  26  S.  Ct.  426,  50  U,  S.  (L.  ed.) 
710,  affirming  (C.  C.  A.  1904)  134  Fed.  671. 
The  word  "  Keepclean,"  as  applied  to  tooth 
brushes,  is  descriptive,  and  is  not,  therefore, 

Vol.  Vli,  p.  330,  sec.  3. 

This  section  prohibits  the  registration  of 
a  trademark  so  closelv  resembling  that  of 
another  as  to  create  mistake  or  confusion  in 
the  mind  of  the  public,  and  certainly  the 
public  is  entitled  to  like  protection  against 
encroachment  upon  a  common  descriptive 
term.  Trinidad  Asphalt  Mfg.  Co.  v.  Stand- 
ard Paint  Co.,  (C.  C.  A.  1908)    163  Fed.  977. 

Use  of  generic  name.  —  It  is  the  settled 

Vol.  VII,  p.  331,  sec.  7. 

Where  a  bill  for  unfair  competition  in  the 

use  of  a  trademark  did  not  allege  that  the 
name  was  used  or  to  be  used  on  goods  in- 
tended to  be  transported  to  a  foreign  coun- 
try  or  in  commerce  with  Indian  tribes,  the 

Vol.  X,  p.  408,  sec.  1. 

Surname  as  trademark.  —  This  Act  does 
not  make  a  surname  a  valid  trademark  which 
did  not  before  constitute  a  valid  trademark. 
Since  every  man  is  entitled  to  the  use  of  his 
name  reasonably  and  honestly  in  every  way, 

Vol.  X.  p.  410,  sec.  5. 

*In  actual  and  exclusive  usey"  etc.  —  This 
section,  when  read  in  connection  with  other 
provisions,  evidently  contemplated  that  some 
marks  used  in  commerce  with  foreign  na- 
tions or  among  the  several  states  or  with  the 
Indian  tribes,  other  than  proper  or  technical 


a  proper  subject  of  a  valid  trademark.  Flor- 
ence Mfg.  Co.  V.  Dowd,  (C.  C.  A.  1910)  178 
Fed.  73,  reversing  (1909)   171  Fed.  122. 

Where  a  trademark  had  not  been  regis- 
tered, federal  jurisdiction  of  a  suit  for  unfair 
competition  is  not  conferred  by  this  Act,  but 
exists  only  under  the  rules  governing  ordi- 
nary suits  at  law  or  in  equity.  A.  B.  An- 
drews Co.  v.  Puncture  Proof  Footwear  Co., 
(1009)   168  Fed.  762. 


rule  that  no  one  can  appropriate  as  a  trade- 
mark a  generic  name,  or  one  descriptive  of 
an  article  of  trade,  its  qualities,  ingredients, 
or  characteristics,  or  any  sign,  word,  or  sym- 
bol which,  from  the  nature  of  the  fact  it  is 
used  to  signify,  others  may  employ  with 
equal  truth.  Trinidad  Asphalt  Mfg.  Co.  v. 
Standard  Paint  Co.,  (C.  C.  A.  1908)  163 
Fed.  977. 


federal  Circuit  Court  did  not  araulre  juris- 
diction under  this  section.  A.  B.  Andrews 
Co.  i\  Puncture  Proof  Footwear  Co.,  (1909) 
168  Fed.  762. 


and  cannot  be  obliged  to  abandon  or  unrea- 
sonably restrict  such  use,  a  family  surname 
is  not  the  subject  of  a  valid  trademark  as 
against  others  of  the  same  name.  Thaddeus 
Davids  Co.  r.  Davids,  (1908)  166  Fed.  792. 


trademarks,  might  be  registered,  and  that 
such  marks,  when  registered,  should  have  the 
same  exclusive  nature  as  proper  or  technical 
trademarks,  provided  such  marks  had  been 
''  in  actual  and  exclusive  use  as  a  trademark 
of  the   applicant  or   his  predecessors  from 
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whom  he  derived  title  for  ten  years  next  pre- 
ceding the  passage  of  this  Act."  John  T. 
Dyer  Quarry  Co.  r.  Schuylkill  Stone  Co.. 
(1911)   186  Fed.  557. 

The  purpose  of  the  proviso  was  to  permit 
the  registration  of  marks  not  amounting  to 
technical  trademarks  where  they  had  been 
exclusively  used  as  such  for  more  than  ten 
years  and  in  which  the  user  had  thereby  ac* 
quired  property  rights,  even  though  within 
the  prohibited  classes,  unless  contrary  tq  puji)- 
lie  policy,  as  containing  immoral  or  scandal- 
ous matter,  etc.,  and  that  a  personal  name 
which  had  been  so  used  as  a  trademark  for 
more  than  ten  years  was  entitled  to  regis- 
tration and  protection  thereunder.  Thaddeus 
Davids  Co.  r.  Davids,  (C.  C.  A.  1910)  178 
Fed.  801.  See  also  Hutchinson  f.  Loewy, 
(C.  C.  A.  1908)    163  Fed.  4,3. 

Arbitrary  or  fanciful  words  as  trademarks. 
—  No  one  can  through  the  adoption  and  ap- 
plication of  an  arbitrary  or  fanciful  word  as 
a  trademark  for  a  certain  article  exclude 
others  from  using  in  connection  with  similar 
articles  a  geographical  or  descriptive  name 
open  to  the  public,  oh  the  ground  that  the 
latter  name  so  closely  resembles  the  former 
as  to  be  calculated  to  mislead  the  purchasing 
public  as  to  the  origin,  manufacture,  or 
ownership  of  the  articles  sold,  or  for  any 
other  reason.  Were  it  otherwise  one  could 
by  indirection  practically  acquire  a  monopoly 
in  the  use  of  such  geographical  or  descriptive 
name  of  which  the  law  forbiils  an  exclusive 
appropriation.  John  T.  Dyer  Quarry  Co.  v. 
Schuylkill  Stone  Co.,  (1911)   185  Fed.  557. 

In  American  Tobacco  Co.  v.  Polacsek, 
(1909)  170  Fed.  117,  it  was  held  that  tho 
trade  name  "Virgin  Leaf"  attached  to  the 
complainant's  tobacco  was  not  synonymous 
with  **  Virginia  Leaf,"  nor  was  it  descriptive 
of  the  tobacco  used,  but  wac  '*  an  arbitrary 
fanciful  name  intended  to  denote  the  purity 
of  the  toAaacco/'  and  was  therefore  a  valid 
trndemark;  and  that  the  defendant,  having 
used  the  name  "  Virgin  Leaf  "  in  connection 
with  the  sale  of  cigarettes,  claiming  his  use 


of  these  words  to  be  merely  by  way  of  substi- 
tution for  "  Virginia  Leaf,"  and  descriptive 
of  the  tobacco  of  which  the  cigarettes  were 
made,  infringed  the  trademark  of  the  com- 
plainant ;  and  he  was  conf(n6d  by  the  court  to 
the  u^  of  the  word  "  Virginia,"  instead  of 
"  Virgin."  The  court  thus  not  only  com- 
pelled the  defendant  to  desist  from  the  use 
of  the  arbitrary  or  fanciful  name,  but  recog- 
nized its  right  to  use  the  appropriate  geo- 
graphical and  dei^criptive  term. 

Where  complainant  had  used  the  trade- 
mark "  Beats-All "  attached  to  lead  pencils 
since  1888,  and  in  interstate  commerce  since 
before  April  1,  1896,  and  on  April  17,  1906, 
obtained  registration  of  the  mark  in  the  Pat- 
ent Office,  it  was  held  that  such  registration 
gave  the  words,  which  originally  were  only 
djESprfptive  anif  not  the  subject  of  a  valid 
trademark,  a  secondary  meaning,  indicatins^ 
goods  exclusively  manufactured  by  complain- 
ant, which  made  the  wqrds  availa|)]e  as  a 
proper  trademark.  American  Lead  Pencil 
Cq.  v.  Got|;lieb,   (1910)    181  Fed.  178. 

While  registration  is  made  "prima  facie 
evidence  of  ownership"  and  confers  certain 
other  benefits  upon  the  owner  of  the  regis- 
tered trademark,  it^  does  not* make  a  trade- 
mark either  more  or  less  exclusive  than  it 
would  have  beep  without  registration.  The 
extent  of  its  exchisiveness  is  not  in  the  least 
affected  by  registration.  The  same  sound 
policy  for  the  pfeventiqn  of  objectionable 
monopolies  which  will  not  permit  one,  by  the 
use  of  an  unregistered  trademark  consisting 
of  an  arbitrary  or  fanciful  word  or  term,  to 
exclude  others  from  using  a  descriptive  or 
geographical  name  open  to  the  public  in  con- 
nection with  the  sale  of  articles  similar  to 
those  to  which  such  arbitrary  or  fanciful 
word  or  tenn  has  been  applied,  operates  in 
all  respects  with  equal  force  and  effect,  not- 
withstanding the  fact  that  such  arbitrary  or 
fanciful  word  or  term  has  been  registered. 
John  T.  Dyer  Quarry  Co.  v.  Schuylkill  Stone 
Co.,  (1911)   185  Fed.  557. 


Vol.  X,  p.  412,  sec.  10. 

Assignment  of  trademark.  —  A  trademark 
re|?istered  under  this  Act  cannot  be  assigned 
unless  the  good  will  of  the  business  is  also 
transferred;  and  where  a  trader  had  sold  a 
particular  article  under  a  selected  name  to 
such  extent  as  to  secure  registration,  an  as- 


signment of  the  trademark  confers  no  rights 
on  the  assignee  if  the  assignor  continues  to 
sell  the  same  article,  although  under  a  dif- 
ferent name.  Eiseman  v.  Sshiffer,  (1907) 
157  Fed.  473. 


f 


Vol.  X,  p.  413,  sec.  16. 

The  certificate  of  registration  is,  by  this 
section,  made  "prima  facie  proof  of  ownership 
of  the  trademark;  but  such  proof  may  be 
overcome  if  it  be  made  to  appear  that  the 
applicant  was  not  entitled  to  the  particular 
trademark  which  he  sought  to  appropriate. 
Spiegel  V,  ^uckerman^  (C.  C.  A.  1911)  188 
Fed.  63. 

Where,  in  a  prior  suit  for  infringement  of 
a  trademark,  complainants  were  found  not 
to  be  the  rightful  owners  thereof,  and  it  was 


determined  that  H.  &  Co.  had  previously  tised 
the  trademark  and  were  entitled  thereto,  the 
conclusiveness  of  such  adjudication  as  be- 
tween the  parties*  and  their  privies  is  not 
affected  by  complainants'  subsequent  regis- 
tration of  the  trademark  in  ex  parte  pro- 
ceedings, notwithstanding  that  this  section 
declares  that  registration  of  a  trademark  is 
itself  prima  jade  evidence  of  ownership. 
Gaines  r.  Rock  Spring  Distilling  Co.,  (1910) 
179  Fed.  544. 
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Explanatory  note.  —  Many  of  the  notes 
under  this  section  are  also  applicable  to  sec- 
tion 2  of  this  Act,  as  in  a  majority  of  the 
cases  a  violation  of  both  sections  is  alleged. 

Validity  of  Act.  —  The  prohibitions  of  this 
Act  against  restraints  or  monopolization  of 
trade  or  commerce  do  not  exceed  the  author- 
ity of  Congress  to  regulate  commerce,  as  ap- 
plied to  undue  restraints  of  interstate  or  for- 
eign commerce  in  petroleum  and  its  products, 
by  contract,  combination,  or  conspiracy,  or 
monopolization  or  attempts  to  monopolize 
any  part  of  such  commerce.  Standard  Oil 
Co.  V.  U.  S.,  (1911)  221  U.  S.  1,  31  S.  Ct. 
502,  55  U,  S.  (L.  ed.)  619,  affirming  (1909) 
173  Fed.  177. 

Delegation  of  legislative  power,  —  Legisla- 
tive power  is  not  unconstitutionally  delegated 
to  the  courts  by  the  provisions  of  this  Act 
prohibiting  combinations  in  restraint  of  in- 
terstate or  foreign  trade  or  commerce,  be- 
cause the  general  language  of  these  provi- 
sions leaves  it  to  the  judiciary  to  decide 
whether,  in  a  given  case,  the  particular  acts 
come  within  the  condemnation  of  the  statute. 
Standard  Oil  Co.  v,  U.  S.,  (1911)  221  U.  S. 
1,  31  S.  Ct.  502,  55  U.  S.  (L.  ed.)  619,  af- 
firming (1909)   173  Fed.  177. 

Validity  of  criminal  provisions,  —  This 
Act  is  primarily  a  criminal  statute,  prohibit- 
ing certain  acts  as  unlawful  restraints  and 
monopolies  of  interstate  trade  and  commerce 
and  prescribing  the  punishment  therefor,  the 
jurisdiction  conferred  on  Circuit  Courts  as 
courts  of  equity  by  section  4  to  "  prevent  and 
restrain  violations  of  this  Act "  being  made 
dependent  on  the  preceding  criminal  sections 
and  confined  to  preventing  the  carrying  out 
of  that  which  is  declared  in  the  prior  sections 
to  be  criminal.  Therefore  every  decision  of 
the  courts  sustaining  an  injunction  granted 
under  such  section  has  necessarily  determined 
that  the  preceding  sections  are  valid,  and 
that  the  things  enjoined  were  crimes,  and  in 
view  of  the  numerous  decisions  of  the  Su- 
preme Court  upholding  such  injunction  the 
validity  of  the  criminal  sections  is  no  longer 
open  to  question  in  the  inferior  courts.  U.  S. 
V.  American  Naval  Stores  Co.,  (1909)  186 
Fed.  592;  U.  S.  v.  Swift,  (1911 )   188  Fed.  92. 

The  essentials  of  a  contract  or  combina- 
tion or  conspiracy  in  restraint  of  trade  or 
commerce  among  the  several  states  or  to 
monopolize  any  part  of  such  trade  or  com- 
merce, inhibited  by  the  Sherman  Anti-Trust 
Law,  were  discussed  in  a  charge  to  a  grand 
jury  in  In  re  Charge  to  Grand  Jury,  (1907) 


151  Fed.  834,  and  in  U.  S.  r.  American  Naval 
Stores  Co.,  (1909)   172  Fed.  455. 

Construction.  —  Sections  1  and  2  make  ille- 
gal two  different  things:  Section  1,  combina- 
tions in  restraint  of  interstate  trade  and 
commerce;  and  section  2,  combinations  or 
conspiracies  to  monopolize,  or  to  attempt  to 
monopolize,  interstate  trade  and  commerce. 
Monarch  Tobacco  Works  v,  Americaii  Tobacco 
Co.,  (1908)    165  Fed.  775. 

The  words  "  restraint  of  trade,"  as  used  in 
this  Act,  should  be  given  a  meaning  which 
will  not  destroy  the  individual  right  to  con- 
tract, and  render  difficult,  if  not  impossible, 
any  movement  of  trade  in  the  channels  of 
commerce,  the  free  movement  of  which  it  was 
the  purpose  of  the  statute  to  protect.  U.  S.  v, 
American  Tobacco  Co.,  (1911)  221  U.  S.  106, 
31  S.  Ct.  632,  55  U.  S.  (L.  ed.)  663,  reversing 
(1908)   164  Fed.  700. 

One  of  the  purposes  of  the  Anti-trust  Act, 
in  making  illegal  every  contract,  combina- 
tion, or  conspiracy  in  restraint  of  trade  or 
commerce  among  the  several  stated,  is  to 
maintain  interstate  commerce  on  the  basis 
of  free  competition,  and  any  contract,  combi- 
nation, or  conspiracy  the  purpose  or  direct 
effect  of  which  is  to  restrict  such  free  com- 
petition by  way  of  transportation  or  other- 
wise, is  in  restraint  of  interstate  commerce 
and  unlawful.  U.  S.  r.  Reading  Co.,  (1910) 
183  Fed.  427. 

"Rule  of  reason."  —  The  standard  of  rea- 
son which  has  heretofore  been  applied  at  the 
common  law  and  in  the  United  States  in 
dealing  with  eabjects  of  the  character  em- 
braced by  the  prohibitions  of  sections  1,  2,  of 
this  Act,  against  combinations  in  restraint 
of  interstate  or  foreign  trade  or  commerce,  or 
monopolization  or  attempts  to  monopolize 
any  part  of  such  trade  or  commerce,  is  in- 
tended to  be  the  measure  used  for  the  purpose 
of  determining  whether,  in  a  given  case,  a 
particular  act  has,  or  has  not,  brought  about 
the  wrong  against  which  the  statute  provides. 
Standard  Oil  Co.  v.  U.  S.,  (1911)  221  U.  S. 
1,  31  S.  Ct.  503,  55  U.  S.  (L.  ed.)  619,  af- 
firming (1909)  173  Fed.  177;  U.  S.  v,  Ameri- 
can  Tobacco  Co.,  (1911)  221  U.  S.  106,  21 
S.  Ct.  632,  55  U.  S.  (L.  ed.)  619,  reversing 
(1908)    164  Fed.  700. 

.  In  Standard  Oil  Co.  r.  U.  S.,  supra,  the 
court,  through  Chief  Justice  White,  said: 
"  In  substance,  the  propositions  urged  by  th** 
government  are  reducible  to  this:  That  the 
language  of  the  statute  embraces  every  con- 
tract, combination,  etc.,  in  restraint  of  trade, 

,769 


Vol    VII,  p.  8S6»  S60.  1. 


TRADE  UNIONS,  ETC. 


Vol.  VII,  p.  386,  MO.  1. 


and  hence  its  text  leaves  no  room  for  the 
exercise  of  judgment,  but  simply  imposes  the 
plain  duty  of  applying  its  prohibitions  to 
every  case  within  its  literal  language.  The 
error  involved  lies  in  assuming  the  matter  to 
be  decided.  This  is  true,  l^ause,  as  the 
acts  which  may  come  under  the  classes  stated 
in  the  first  section  and  the  restraint  of  trade 
to  which  that  section  applies  are  not  spe* 
cifically  enumerated  or  defined,  it  is  obvious 
that  judgment  must  in  every  case  be  called 
into  play  in  order  to  determine  whether  a 
particular  act  is  embraced  within  the  statu- 
tory classes,  and  whether,  if  the  act  is  with- 
in such  classes,  its  nature  or  effect  causes 
it  to  be  a  restraint  of  trade  within  the  in- 
tendment of  the  Act.  To  hold  to  the  con- 
trary would  require  the  conclusion  either  that 
every  contract,  act,  or  combination  of  any 
kind  or  nature,  whether  it  operated  a 
restraint  on  trade  or  not,  was  within  the 
statute,  and  thus  the  statute  would  be  de- 
structive of  all  right  to  contract  or  agree  or 
combine  in  any  respect  whatever  as  to  sub- 
jects embraced  in  interstate  trade  or  com- 
merce, or,  if  this  conclusion  were  not  reached, 
then  the  contention  would  require  it  to  be 
held  that,  as  the  statute  did  not  define  the 
things  to  which  it  related,  and  excluded  re- 
sort to  the  only  means  by  which  the  acts  to 
which  it  relates  could  be  ascertained —  the 
light  of  reason  —  the  enforcement  of  the 
statute  was  impossible  because  of  its  uncer- 
tainty. The  merely  generic  enumeration 
which  the  statute  mi^es  of  the  acts  to  which 
.  it  refers,  and  the  absence  of  any  definition 
of  restraint  of  trade  as  used  in  the  statute, 
leaves  room  for  but  one  conclusion,  which  is, 
that  it  was  expressly  designed  not  to  unduly 
limit  the  application  of  the  Act  by  precise 
definition,  but,  while  clearly  fixing  a  stand- 
ard, that  is,  by  defining  the  ulterior  bounda- 
ries which  could  not  be  transgressed  with 
impunity,  to  leave  it  to  be  determined  by  the 
light  of  reason,  guided  by  the  principles  of 
law  and  the  duty  to  apply  and  enforce  the 
public  policy  embodied  in  the  statute  in  every 
given  case,  whether  any  particular  act  or 
contract  was  within  the  contemplation  of 
the  statute." 

Reasonableness  of  restraint. — In  the  Stand- 
ard Oil  case  (Standard  Oil  Co.  r.  U.  S., 
(1911)  221  U.  S.  1,  31  S.  Ct.  502,  55  U.  S. 
(L.  ed.)  619),  White,  C.  J.,  in  distinguishing 
the  Freight  Association  case  and  the  Joint 
Traffic  case,  cited  in  the  original  note,  said: 
"  Both  the  cases  involved  the  legality  of  com- 
binations or  associations  of  railroads  engaged 
in  interstate  commerce  for  the  purpose  of 
controlling  the  conduct  of  the  parties  to  the 
association  or  combination  in  many  particu- 
lars. The  association  or  combination  was 
Assailed  in  each  case  as  being  in  violation  of 
the  statute.  It  was  held  that  they  were.  It 
is  undoubted  that  in  the  opinion  in  each 
case  general  language  was  made  use  of, 
which,  when  separated  from  its  context,  would 
justify  the  conclusion  that  it  was  decided 
that  reason  could  not  be  resorted  to  for  the 
purpose  of  determining  whether  the  acts  com- 
plained of  were  within  the  statute.  It  is, 
however,  also  true  that  the  nature  and  char- 


acter of  the  contract  or  agreement  in  each 
case  was  fully  referred  to,  and  suggestions 
as  to  their  unreasonableness  pointed  out  in 
order  to  indicate  that  they  were  within  the 
prohibitions  of  the  statute.  As  the  cases 
cannot,  by  any  possible  conception,  be  treated 
as  authoritative  without  the  certitude  that 
reason  was  resorted  to  for  the  purpose  of  de- 
ciding them,  it  follows  as  a  matter  of  course 
that  it  must  have  been  held  by  the  light  of 
reason,  since  the  conclusion  could  not  have 
been  otherwise  reached,  that  the  assailed 
contracts  or  agreements  were  within  the  gen- 
eral enumeration  of  the  statute,  and  that 
their  operation  and  effect  brought  about  the 
restraint  of  trade  which  the  stetute  prohib- 
ited. This  being  inevitable,  the  deduction 
can  in  reason  only  be  this:  That  in  the  cases 
relied  upon,  it  having  been  found  that  the 
acts  complained  of  were  within  the  statute, 
and  operated  to  produce  the  injuries  which 
the  statute  forbade,  that  resort  to  reason  was 
not  permissible  in  order  to  allow  that  to  be 
done  which  the  statute  prohibited.  This  be- 
ing true,  the  rulings  in  the  case  relied  upon, 
when  rightly  appreciated,  were  therefore 
this,  and  nothing  more:  That  as  considering 
the  contracts  or  agreements,  their  necessary 
effect,  and  the  character  of  the  parties  by 
whom  they  were  made,  they  were  clearly 
restraints  of  trade  within  the  purview  of  the 
statute,  they  could  not  be  taken  out  of  that 
category  by  indulging  in  general  reasoning  as 
to  the  expediency  or  nonexpediency  of  having 
made  the  contracts,  or  the  wisdom  or  want  of 
wisdom  of  the  statute  which  prohibited  their 
being  made.  That  is  to  say,  the  cases  but  de- 
cided that  the  nature  and  character  of  the 
contracts  creating,  as  they  did,  a  conclusive 
presumption  which  brought  them  within  the 
statute,  such  result  was  not  to  be  disregarded 
by  the  substitution  of  a  judicial  appreciation 
of  what  the  law  ought  to  be  for  the  plain  ju- 
dicial duty  of  enforcing  the  law  as  it  was 
made.  But  aside  from  reasoning,  it  is  true 
to  say  that  the  cases  relied  upon  do  not,  when 
rightly  construed,  sustain  the  doctrine  con- 
tended for,  is  established  by  all  of  the  numer- 
ous decisions  of  this  court  which  have  ap- 
plied and  enforced  the  Anti-Trust  Act,  since 
they  all,  in  the  very  nature  of  things,  rest 
upon  the  premise  that  reason  was  the  guide 
by  which  the  provisions  of  the  Act  were  in 
every  case  interpreted.  Indeed,  intermediate 
the  decision  of  the  two  cases,  that  is,  after 
the  decision  in  the  Freight  Association  case, 
and  before  the  decision  in  the  Joint  Traffic 
case,  the  case  of  Hopkins  v.  U.  S.,  (1898)  171 
XL  S.  578,  43  U.  S.  (L.  ed.)  290,  19  S.  Ct. 
40,  was  decided,  the  opinion  being  delivered 
by  Mr.  Justice  Peckham,  who  wrote  both  the 
opinions  in  the  Freight  Association  and  the 
Joint  Traffic  cases.  And  referring  in  the 
Hopkins  case  to  the  broad  claim  made  as  to 
the  rule  of  interpretation  announced  in  the 
Freight  Association  case,  it  was  said  (page 
592 ) :  '  To  treat  as  condemned  by  the  Act  Si\ 
agreements  under  which,  as  a  result,  the  cost 
of  conducting  an  interstate  commercial  busi- 
ness may  fa«  increased,  would  enlarge  the 
application  of  the  Act  far  beyond  the  fair 
meaning  of  the  language  used*    There  must 
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be  some  direct  and  immediate  effect  upon  in- 
terstate commerce  in  order  to  come  within 
the  Act.'  And  in  the  Joint  Traffic  case  this 
statement  was  expressly  reiterated  and  ap- 
proved, and  illustrated  by  example.  Like 
limitation  on  the  general  language  used  in 
Freight  Association  and  Joint  Traffic  cases 
is  also  the  clear  result  of  Bement  v.  National 
Harrow  Co.,  (1902)  186  U.  S.  70,  92,  46  U. 
S.  (L.  ed.)  1068,  1069,  22  S.  Ct.  747,  and 
especially  of  Cincinnati,  etc.,  Packet  Co.  v. 
Bay,  (1906)  200  U.  S.  179,  50  U.  S.  (L.  ed.) 
428,  26  S.  Ct.  208.  If  the  criterion  by  which 
it  is  to  be  determined  in  all  cases  whether 
every  contract,  combination,  etc.,  is  a  re- 
straint of  trade  within  the  intendment  of 
the  law,  is  the  direct  or  indirect  effect  of  the 
acts  involved,  then,  of  course,  the  rule  of 
reason  becomes  the  guide,  and  the  construc- 
tion which  we  have  given  the  statute,  instead 
of  being  refuted  by  the  cases  relied  upon,  is 
by  those  cases  demonstrated  to  be  correct. 
This  is  true,  because  as  the  construction  which 
we  have  deduced  from  the  historyof  the  Act 
and  the  analysis  of  its  text  is  simply  that 
in  every  case  where  it  is  claimed  that  an  act 
or  acts  are  in  violation  of  the  statute,  the 
rule  of  reason,  in  the  light  of  the  principles 
of  law  and  the  public  policy  which  the  Act 
embodies,  must  be  applied.  From  this  it  fol- 
lows, since  that  rule  and  the  result  of  the 
test  as  to  direct  or  indirect,  in  their  ultimate 
aspect,  come  to  one  and  the  same  thing,  that 
the  difference  between  the  two  is  therefore 
only  that  which  obtains  between  things  which 
do  "not  differ  at  all.  If  it  be  true  that  there 
is  this  identity  of  result  between  the  rule 
intended  to  be  applied  in  the  Freight  Associa- 
tion case,  that  is,  the  rule  of  direct  and  in- 
direct, and  the  rule  of  reason  which,  under 
the  statute  as  we  construe  it,  should  be  her«f 
applied,  it  may  be  asked  how  was  it  that  in 
the  opinion  in  the  Freight  Association  case 
much  consideration  was  given  to  the  sub- 
ject of  whether  the  agreement  or  combina- 
tion which  was  involved  in  that  case  could 
be  taken  out  of  the  prohibitions  of  the  stat- 
ute upon  the  theory  of  its  reasonableness. 
The  question  is  pertinent  and  must  be  fully 
and  frankly  met;  for  if  it  be  now  deemed 
that  the  Freight  Association  case  was  mis- 
takenly decided  or  too  broadly  stated,  the  doc- 
trine which  it  announced  should  be  either 
expressly  overruled  or  lim-ited.  The  con- 
fusion which  gives  rise  to  the  question  re- 
sults from  failing  to  distinguish  between  the 
want  of  power  to  taka  a  case  which  by  its 
terms  or  the  circumstances  which  surrounded 
it,  considering  among  such  circumstances 
the  character  of  the  parties,  is  plainly  within 
the  statute,  out  of  the  operation  of  the 
statute  by  resort  to  reason  in  effect  to  estab- 
lish that  the  contract  ought  not  to  be  treated 
as  within  the  statute,  and  the  dutv  in  everv 
case  where  it  becomes  necessary  from  the 
fiature  and  character  of  the  parties  to  decide 
v.hether  it  was  within  the  statute  to  pass 
upon  that  question  by  the  light  of  reason. 
This  distinction,  we  think,  serves  to  point 
nut  what,  in  its  ultimate  conception,  was  the 
thought  underlying  the  reference  to  the  rule 
of   reason   made   in   the   Freiglit   Association 
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case  —  especially  when  such  reference  is  in- 
terpreted by  the  context  of  the  opinion  and 
in  the  light  of  the  subsequent  opinion  in  the 
Hopkins  case  and  in  Cincinnati,  etc..  Packet 
Co.  V.  Bay.  And  in  order  not  in  the  slightest 
degree  to  be  wanting  in  frankness,  we  say 
that  in  so  far,  however,  as  by  separating  the 
general  language  used  in  the  opinions  in  the 
Freight  Association  and  Joint  Traffic  cases 
from  the  context  and  the  subject  and  parties 
with  which  the  cases  were  concerned,  it  may 
be  conceived  that  the  language  referred  to 
conflicts  with  the  constructioif  which  we  give 
the  statute,  they  are  necessarily  now  limited 
and  qualified.  We  see  no  possible  escape 
from  this  conclusion  if  we  are  to  adhere  to 
the  many  cases  decided  in  this  court  in  which 
the  anti-trust  law  has  been  applied  and  en- 
forced, and  if  the  duty  to  apply  and  enforce 
that  law  in  the  future  is  to  continue  to  ex- 
ist. The  first  is  true,  because  the  construc- 
tion which  we  now  give  the  statute  does  not 
in  the  slightest  degree  confiict  with  a  single 
previous  case  decided  concerning  the  anti- 
trust law,  aside  from  the  contention  as  to 
the  Freight  Association  and  Joint  Traffic 
cases,  and  because  every  one  of  those  cases 
applied  the  rule  of  reason  for  the  purpose  of 
determining  whether  the  subject  before  the 
court  was  within  the  statute.  The  second  is 
also  true,  since,  as  we  have  already  pointed 
out,  unaided  by  the  light  of  reason  it  is  im- 
possible to  understand  how  the  statute  may 
in  the  future  be  enforced  and  the  public 
policy  which  it  establishes  be  made  effica- 
cious." 

State  and  interstate  conuneice  distin- 
guidied.  —  If  a  contract  in  restraint  of  trade 
only  affects  products  within  the  limits  of  a 
state,  it  is  subject  only  to  state  laws;  any 
remote  or  incidental  effect  on  interstate  com- 
merce being  insufficient  to  bring  it  within  the 
federal  law,  but  if,  in  addition,  it  attempts 
to  control  the  disposition  of  the  manufac- 
tured article  across  state  lines,  it  then  di- 
rectly affects  interstate  commerce,  and  is 
within  the  prohibition  of  the  federal  Act. 
Pennsvlvania  Sugar  Refining  Co.  v,  American 
Sugar*^  Refining  Co.,  (C.  C.  A.  1908)  166  Fed. 
254. 

In  C.  H.  Albers  Commission  Co.  v,  Spencer, 
(1907)  206  Mo.  106,  103  S.  W.  623,  it  was 
held  that  a  contract  made  in  Missouri  to  be 
performed  there,  for  the  sale  of  wheat  for 
future  delivery,  was  not  affected  by  the  fed- 
eral Ant i -trust  Act,  though  the  buyer  made 
other  purchases  of  wheat  through  Chicago 
agencies,  the  wheat  to  be  delivered  in  Mis- 
souri; the  latter  contracts  also  being  Mis- 
souri contracts,  to  be  performed  there. 

Direct  or  indirect  effect  of  contract,  etc  — 
Of  similar  effect  to  the  first  paragraph  of 
the  original  note,  John  D.  Park,  etc.,  Co.  v. 
Hartman,  (C.  C.  A.  1907)  153  Fed.  24;  Bige- 
low  f,  Calumet,  etc.,  Min.  Co.,  (C.  C.  A. 
1909)  167  Fed.  721,  affirming  (1908)  167 
Fed.  704;  Union  Pac.  Coal  Co.  v,  U.  S.,  (C. 
C.  A.  1909)  173  Fed.  737;  U.  S.  i?.  Union  Pac. 
R.  Co.,  (1911)  188  Fed.  102;  Harbison- 
Walker  Refractories  Co.  v.  Stanton,  (1910) 
227  Pa.  St.  66.  75  Atl.  988. 

The   interference,  if   any,  with   interstaU 
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commerce,  contemplated  by  a  contract  for 
the  sale  of  certain  river  craft,  which  -per- 
mitted a  suspension  of  payment  of  instal- 
ments of  the  purchase  price  in  case  of  serious 
competition  over  a  route  between  two  named 
Ohio  ports  on  the  Ohio  river,  and  required 
the  vendors  to  withdraw  from  such  compe- 
tition for  five  years,  was  held  to  be  insignifi- 
cant to  render  the  contract  invalid  under  this 
Act,  as  imposing  a  restraint  on  interstate 
commerce.  Cincinnati,  etc..  Packet  Co.  v. 
Bay,  (1906)  200  U.  S.  179,  26  S.  Ct.  208,  50 
U.  S.  (L.  ed.)  428. 

The  purchase  by  one  railroad  company  of  a 
controlling  interest  in  the  stock  of  another, 
which  was  a  competitor  in  the  carrying  of 
anthracite  coal  between  the  mines  and  New 
York  harbor,  was  held  not  to  constitute  a 
combination  In  restraint  of  interstate  com- 
merce in  such  coal,  or  to  monopolize  such 
commerce,  unlawful  under  this  Act,  where 
the  predominating  motive  in  the  purchase 
was  to  preserve  traffic  arrangements  which 
were  important  to  the  purchasing  company, 
although  its  necessary  incidenta'l  effect  was 
to  eliminate  competition  between  the  two 
roads  in  the  coal-carrying  business.  U.  S.  v. 
Reading  Co.,  (1910)    i83  Fed.  428. 

Sale  of  business  and  good  will.  —  It  is  well 
settled  that  the  sale  of  a  business,  and  the 
surrender  of  the  good  will  pertaining  to  that 
business,  and  an  agreement  thereunder,  with- 
in  reasonable  limi&tions  as  to  time  and  ter- 
ritory, not  to  enter  into  competition  with 
the  purchaser,  when  made  as  part  of  the  sale 
of  the  business,  and  not  as  a  device  to  control 
commerce*  is  not  within  this  Act.  Camors- 
MeConnell  Co.  «.  McConnell,  (1905)  140  Fed. 
412,  affirmed  (C.  C.  A.)  140  Fed.  987; 
Darius  Cole  Transp.  Co.  r.  White  Star  Line, 
(C,  C.  A.  1911)  188  Fed.  65;  Harbison- 
Walker  Refractories  Co.  v.  Stanton,  (1910) 
227  Pa.  St.  55,  75  Atl.  988. 

But  in  Monongahela  River  Consol.  Coal, 
etc.,  Co.  r.  Jutte,  (1904)  210  Pa.  St.  288,  59 
Atl.  1088,  it  was  held  that  a  contract  by 
which  thp  owner  of  coal  lands  sold  the  same 
with  an  agreement  not  to  engage  in  mining 
or  shipping  coal  in  the  territory  traversed  by 
the  "  Monongahela,  Ohio,  and  Mississippi 
rivers  and  tli(»ir  tributaries "  for  ten  years, 
in  so  far  as  it  affects  business  carried  on  in 
the  territory  adjacent  to  the  Ohio  and  Mis- 
sissippi rivers  outside  of  Pennsylvania,  is  a 
violation- of  this  Act;     , 

Immunity  to  witnesses.  —  The  right  of  a 
witness^  tot  claim  his  privilege  against  self- 
crimination,,  afforded  by  U.  S.  Const.,  Fifth 
Amendment,  .^hen  examined  concerning  an 
tiUeged  violation  of  the  Anti-trust  Act,  is 
taken  awav  bv  the  proviso  to  the  Act  of  Feb. 
25,  1903  (32'Stat.  L.  904,  ch.  756,  10  Fed. 
Stat.  Annot.  173),  that  no  person  shall  be 
prosecuted  or  be  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  trans- 
action, matter,  or  thing  concerning  which 
he  may  testify  or  produce  evidence  in  any 
proceeding,  suit,  or  prosecution  tinder  certain 
named  statutes,  of  which  the  Anti-trust  Act 
is  one,  which  furnishes  a  sufficient  immunity 
from  prosecution  to  satisfy  the  constitutional 
guaranty,   although   it   may   not   afford    im- 


munity from  prosecution  in  the  state  courts 
for  the  offense  disclosed.  Hale  v,  Henkel, 
(1906)  201  U.  S.  43,  26  S.  Ct.  371,  50  U.  S. 
(L.  ed.)  652;  Nelson  t?.  U.  S.,  (1906)  201 
U.  S.  92,  26  S.  Ct.  369,  50  U.  S.  (L.  ed.) 
673;  In  re  Kittle,   (1910)    180  Fed.  946. 

The  provision  of  the  Act  granting  im- 
munity to  a  witness  testifying  to  violations 
of  this  Act  is  not  retroactive;  the  consti- 
tutional guaranty  being  satisfied  by  a  con- 
struction that  the  witness  is  not  subject  to 
future  prosecution  after  giving  his  testimony. 
In  re  Kittle,   (1910)    180  Fed.  946. 

In  U.  S.  f.  Swift,  (1911)  186  Fed.  1002, 
it  appeared  that  the-  defendants  were  in- 
dicted in  1906  for  conspiracy  to  monopolize 
interstate  commerce  in  fresh  meats,  in  viola- 
tion of  the  Sherman  Anti-trust  Act,  but  an 
acquittal  was  directed,  on  the  ground  that 
they  were  immune  from  pros'ecution  because 
of  testimony  given  and  evidence  furnished  by 
them  before  the  Commissioner  of  Corpora- 
tions in  relation  to  the  transactions  which 
formed  the  basis  foe  the  indictments.  It  was 
held  that  such  immunity  did  not  extend  to 
a  subsequent  prosecution  for  continuing  the 
same  conspiracy  thereafter;  nor  did  it  oblit- 
erate the  facts  testified  to,  which,  if  legally 
competent  and  relevant,  might  be  shown  in 
the  subsequent  prosecution. 

Illegal  contract  as  defense  to  suit.  —  A  re- 
covery upon  an  account  fo^  goods  eold  and 
delivered  by  a  corporation  created  to  ef* 
fectuate  a  combination  of  manufacturers  of 
certain  articles  intended  and  having  the 
effect  directly  to  restrain  and  monopolise 
trade  and  commerce,  in  violation  of  the  Anti- 
trust Act,  cannot  be  had  where  the  account 
is  made,  up,  within  the  knowledge  of  both 
buyer  and  seller,  with  direct  reference  to, 
and  in  execution  of,  the  agreements  which 
constitute  the  illegal  combination.  Conti- 
nental Wall  Paper  Co.  v.  Louis  Voight,  etc.* 
Co.,  (1909)  212  U.  S.  227,  29  S.  Ct.  280,  63 
U.  6.  (L.  ed.)  486,  wherein  Harlan,  J.,  said, 
in  distinguishing  this  case  from  Connolly  r>. 
Union  Sewer  Pipe  Co..  (1902)  184  U.  S.  640^ 
22  S.  Ct.  431,  46  U.  S.  (L.  ed.)  679,  cited  in  the 
original  note :  **  The  present  case  is  plainly 
distinguishable  from  the  Connolly  case.  In 
that  case  the  defendant,  who  sought  to  avoid 
payment  for  the  goods  purchased  by  him  under 
contract,  had  no  connection  with  the  general 
business  or  operations  of  the  alleged  illegal 
corporation  that  sold  the  goods.  He  had 
nothing  whatever  to  do  with  the  formation 
of  that  Corporation  and  could  not  participate 
in  the  profits  of  its  business.  His  contract 
was  to  take  certain  goods  at  an  agreed 
price,  nothing  more,  and  was  not  in  itself 
illegal,  nor  part  of  nor  in  execution  of  any 
general  plan  or  soheme  that  the  law  con- 
demned. The  contract  of  purchase  was 
wholly  collateral  to  and  independent  of  the 
agreement  under  which  the  combination  had 
been  previously  formed  by  others  in  Ohio.  It 
was  the  case  simply  of  a  corporation  that 
dealt  with  an  entire  stranger  to  it^  manage- 
ment and  operations,  and  sold  goods  that  it 
owned  to  one  who  wished  toi  buy  them.  In 
short,  the  defense  in  the  Connolly  case  was 
that  the  plaintiff  corporation,  although  own- 
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iug  the  pipe  in  question  and  having  author- 
ity to  Bell  and  pass  title  to  the  property,  was 
precluded  by  reason  alone  of  its  illegal  char- 
acter from  having  a  judgment  aKainst  the 
purchaser.  We  held  that  that  defense  could 
not  be  sustained,  either  upon  the  principles 
of  the  common  law  or  under  the  Anti -trust 
Act  of  Congress.  The  case  now  before  us  is 
an  entirely  different  one.  The  Continental 
Wall  Paper  Company  seeks,  in  legal  effect, 
the  aid  of  the  court  to  enforce  a  contract 
for  the  sale  and  purchase  of  goods  which, 
it  is  admitted  by  the  demurrer,  was  in  fact 
and  was  intended  by  the  parties  to  be  based 
upon  agreements  that  were  and  are  essential « 
parts  of  an  illegal  scheme.  We  state  the 
matter  in  this  way  because  the  plaintiff,  by 
its  demurrer,  admits,  for  the  purposes  of 
this  case,  the  truth  of  all  the  facts  alleged 
in  the  third  defense.  It  is  admitted  by  the 
demurrer  to  that  defense  that  the  account 
sued  on  has  been  made  up  in  execution  of  the 
agreements  that  constitirted  or  out  of  whicli 
came  the  illegal  combination  formed  for  the 
purpose  and  with  effect  of  both  restraining 
and  monopolizing  trade  and  commerce  among 
the  several  states.  The  present  suit  is  not 
based  upon  an  implied  contract  of  the  de« 
fendant  company-  to  pay  a  reasonable  price 
for  goods  that  it  purchased,  but  upon  agree- 
ments, to  which  both  the  plaintiff  and  the 
defendant  were  parties,  and  pursuant  to 
which  the  accounts  sued  on  were  made  out, 
and  which  had  for  their  object,  and  which 
it  is  admitted  had  directly  the  effect,  to  ac- 
complish the  illegal  ends  for  which  the  Con- 
tinental W^all  Paper  Company  was  organized. 
If  judgment  be  given  for  the  plaintiff  the 
result,  beyond  all  question,  will  be  to  give 
the  aid  of  the  court  in  making  effective  the 
illegal  agreements  that  constituted  the  for- 
bidden combination.  These  considerations 
make  it  evident  that  the  present  case  is  dif- 
ferent from  the  Connolly  case.  In  that  case 
tlie  court  regarded  the  record  as  presenting 
the  question  whether  a  voluntary  purchaser 
of  goods  at  stipulated  prices,  under  a  col- 
lateral, independent  contract,  can  escape  an 
obligation  to  pay  for  them  upon  the  ground 
merely  that  the  seller,  which  owned  tho 
goods,  was  an  illegal  combination  or  trust. 
\Ve  held  that  he  could  not,  and  nothing  more 
touching  that  question  was  decided  or  in- 
tended to  be  decided  in  the  Connolly  case. 
The  question  here  is  whether  the  plaintiff 
company  can  have  judgment  upon  an  account 
which,  it  is  admitted  by  demurrer,  was  made 
up,  within  the  knowledge  of  both  seller  and 
buyer,  with  direct  reference  to  and  in  execu- 
tion of  certain  agreements  under  which  an 
illegal  combination,  represented  by  the  seller, 
was  organized.  Stated  shortly,  the  present 
case  is  this:  The  plaintiff  comes  into  court 
admitting  that  it  is  an  llle^l  combination 
whose  operations  restrain  and  monopolize 
commerce  and  trade  among  the  states,  and 
asks  a  judgment  that  will  give  effect,  as  far 
as  it  goes,  to  agreements  that  constituted 
that  combination,  and  by  means  of  which  the 
combination  proposes  to  accomplish  forbid- 
den ends.  We  hold  that  such  a  judgment 
canoMt  be  granted  without .  departing  from 


the  statutory  rule,  long  established  in  the 
jurisprudence  of  both  this  country  and 
England,  that  a  court  will  not  lend  its  aid, 
in  any  way,  to  a  party  seeking  to  realize  the 
fruits  of  an  agreement  that  appears  to  be 
tainted  with  illegality,  although  the  result, 
of  applying  that  rule  may  sometimes  be  to 
shield  one  who  has  got  something  for  which, 
as  between  man  and  man,  he  ought,  perhaps, 
to  pay,  but  for  whi^h  he  is  unwilling  to  pay. 
In  such  cases  the  aid  of  the  court  is  denied, 
not  for  the  benefit  of  the  defendant,  but  be- 
cause public  policy  demands  that  it  should 
be  denied  without  regard  to  the  interests  of 
individual  parties.  It  is  of  no  consequence 
that  the  present  defendant  company  had 
knowledge  of  the  alleged  illegal  combination 
and  its  plans,  or  was  directly  or  indirectly 
a  party  thereto.  Its  interests  must  be  put 
out  of  view  altogether  wh^n  it  is  sought  to 
have  the  assistance  of  the  court  in  accom- 
plishing ends  forbidden  by  the  law.'*  See 
also  McConnell  v.  Camors-McConnell  Co.,  (C. 
C.  A.  1907)   152  Fed.  321. 

In  Darius  Cole  Transp.  Co.  t*.  White  Star 
Line,  (C.  C.  A.  1911)  186  Fed.  64,  it  ap- 
peared that  the  libelant  and  respondent  were 
both  owners  of  steamers  running  regularly 
between  Detroit  and  Toledo,  and  for  a  num- 
ber of  years  had  operated  under  a  pooling 
arrangement  which  gave  them  a  monopoly. 
At  the  expiration  of  such  arrangement  libel- 
ant sold  one  of  its  boats  and  leased  the  other 
to  respondent  for  a  term  of  three  years,  to  be 
run  between  such  two  points,  and  at  the  same 
time  transferred  its  good  will,  and  agreed  not 
to  engage  in  competition  during  the  term. 
The  rental  reserved  was  more  than  the 
steamer  could  have  earned  operated  inde- 
pendently. It  was  held,  on  the  evidence,  that 
the  dominant  purpose  of  the  parties  was  to 
enable  respondent  to  maintain  its  monopoly 
of  the  business,  and  that  the  lease  was  void 
as  in  violation  of  this  Aet,  and  rent  could 
not  be  recovered  thereon. 

In  order  to  defeat  a  suit  to  enforce  a  con- 
tract on  the  ground  that  its  enforcement  is 
sought  to  aid  and  facilitate  the  carrying 
out  of  an  illegal  combination  in  restraint  of 
trade,  it  must  appear  that  the  contract  is 
directly  connected  with  such  lawful  pur- 
pose, and  not  merely  collateral  thereto. 
Camors-McConnell  Co.  r.  McConnell,  (1905) 
140  Fed.  412,  affirmed  (C.  C.  A.)  140  Fed. 
987;  Hadley  Dean  Plate  Glass  Co.  r.  High- 
land Glass  Co.,  (C.  C.  A.  1006)  143  Fed. 
242;  Northwestern  Consol.  Milling  Co.  v, 
Callam,   (1910)    177  Fed.  786. 

That  a  complainant  is  itself,  or  is  a  mem- 
ber of,  a  combination  in  violation  of  the  fed- 
eral anti-trust  statute,  is  not  a  defense  avail- 
able in  an  action  for  the  infringement  of  a 
patent,  nor  does  it  show  a  defect  in  com- 
plainant's title.  Motion  Picturie  Patents  Co. 
r.  Laemmle,  (1910)  178  Fed.  104;  Motion 
Picture  Patents  Co.  v.  Ullman,  (1910 J  186 
Fed.  174. 

In  Cincinnati,  etc.,  Packet  Co.  v.  Bay, 
(1906)  200  U.  S.  179,  26  S.  Ct.  208,  .50  IT.  S. 
(L.  ed.)  426,  it  was  held  that  a  purchaser 
of  river  craft  could  not  invoke  the  Anti- 
trust Acta  ta  relieve  him  from  his  obliga- 
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tion  to  pay  the  purchase  price,  because  of 
his  ccTenant  to  maintain  the  present  traffic 
rates,  which  were  not  declared  by  the  con- 
tract to  enter  into  the  consideration  of  the 
sale  —  especially  where  the  rates  referred  to 
primarily,  if  not  exclusively,  related  to  do- 
mestic and  not  to  interstate  business. 

In  R.  J.  Reynolds  Tobacco  Co.  t\  Allen 
Bros.  Tobacco  Co.,  (1907)  151  Fed.  819,  it 
was  held  that  a  claim  that  a  conveyance  by 
one  manufacturing  corporation  to  another  of 
all  its  property,  including  its  trademarks, 
trade  names,  brands,  and  labels,  contains  a 
provision  in  violation  of  the  anti-trust  law 
of  the  United  States,  is  not  available  as  a 
defense  by  another  manufacturer  when  sued 
for  infringement  or  unfair  competition  in  re- 
spect to  a  trademark,  brand,  or  label,  where 
it  is  shown  that  the  same  has  been  continu* 
ously  used  by  the  grantee  as  its  own  since  a 
time  prior  to  the  commencement  of  the  al- 
lesed  infringement  or  unfair   imitation. 

State  lawa.  —  State  legislatures,  in  the  ex- 
ercise of  their  power  to  deal  with  monopolies 
and  combinations  in  restraint  of  trade,  may 
provide  their  own  methods  of  procedure  and 
determine  the  methods  and  means  by  which 
their  legislation  may  be  made  effective,  sub- 
ject only  to  the  qualifications  that  such  pro- 
cedure must  not  work  a  denial  of  funda- 
mental rights,  or  conflict  with  specific  and 
applicable  provisions  of  the  Federal  Consti- 
tution. Waters-Pierce  Qil  Co.  v.  Texas, 
(1909)  212  U.  S.  96,  29  S.  Ct.  220,  53  U.  S. 
(L.  ed.)  417,  afflrming  (1908)  48  Tex.  Civ. 
App.  162,  106  S.  W.  918. 

The  Maasiichusetts  atatute  (Rev.  Laws,  ch. 
56,  sec.  1)  providing  that  a  person,  firm,  cor- 
poration, or  association  of  persons,  doing  busi- 
ness in  Massachusetts,  shall  not  make  it  a 
condition  of  the  sale  of  goods,  wares,  or  mer- 
chandise, that  the  purchaser  shall  not  deal 
in  those  of  any  person,  firm,  corporation,  or 
association  of  persons,  but  that  the  section 
shall  not  prohibit  the  appointment  of  agents 
or  sole  agents  for  the  sale  of,  nor  the  making 
of  contracts  for  the  exclusive  sale  of,  goods, 
wares,  or  merchandise,  is  not  repugnant  to 
Const.  U.  S.,  art.  1,  sec.  8,  giving  Congress 
power  to  regulate  commerce,  notwithstanding 
the  enactment  of  the  federal  anti-trust  law, 
prohibiting  contracts  directly  affecting  inter- 
state or  foreign  commerce  by  way  of  restraint 
of  trade  or  creation  of  a  monopoly.  Com.  v. 
Strauss,  (1906)  191  Mass.  545,  78  N.  E. 
136. 

The  Missouri  statutes  (Acts  of  March  21, 
1906,  ch.  117,  and  March  13,  1908,  ch.  8), 
authorizing  pooling  by  farmers,  of  their 
products,  do  not  violate  the  federal  Anti- 
trust Act,  as  they  have  no  relation  to  in- 
terstate commerce,  being  confined  in  their 
operation  to  products  grown  and  pooled  in 
the  state  and  to  sales  therein.  Com.  v, 
Hodges,  (1910)    137  Ky.  233.  125  S.  W.  08ft. 

Territorial  laws.  —  The  Oklahoma  statute 
(chapter  83,  Wilson's  Rev.  ft  Ann.  Stat, 
Okla.  1903),  being  an  enactment  of  the  legis- 
lative assembly  of  the  territory  of  Oklahoma, 
passed  Dec.  25,  1890,  entitled  "An  Act  to 
prevent  combinations  in  restraint  of  trade/' 
is  not  in  conflict  or  inconsistent  with  this 


Act.  Territory  r.  Long  Bell  Lumber  Co., 
(1908)  22  Okla.  890,  99  Pac.  911;  Wagner  v. 
Minnie  Harvester  Co.,  (1910)  25  Okla.  558, 
106  Pac.  969. 

Form  not  material.  —  The  generic  charac- 
ter of  the  prohibitions  of  this  Act  against 
combinations  in  restraint  of  interstate  or  for- 
eign trade  or  commerce,  and  monopolization 
or  attempts  to  monopolize  any  part  thereof, 
covers  every  conceivable  act  which  can  pos- 
sibly come  within  the  spirit  or  purpose  of  tho 
condemnation  of  the  laws,  without  regard  to 
the  garb  in  which  such  acts  are  clothed. 
Loewe  v.  Lawlor,  (1908)  208  U.  S.  274,  28  S. 
Ct.  301,  52  U.  S.  (L.  ed.)  488;  U.  S.  r. 
American  Tobacco  Co.,  (1911)  221  U.  S.  106, 
31  S.  Ct.  632,  55  U.  S.  (L.  ed.)  663,  revers- 
ing (1908)  164  Fed.  700 ;  Darius  Cole  Transp. 
Co.  V,  White  Star  Line,  (C.  C.  A.  1911)  180 
Fed.  65;  U.  S.  f.  Du-  Pont  de  Nemours, 
(1911)    188  Fed.  127. 

Distinction  between  restraint  of  trade  and 
restraint  of  competition.  —  In  U.  S.  v.  Du 
Pont  de  Nemours,  (1911)  188  Fed.  150, 
the  court  said:  ''There  is  a  distinction  be- 
tween restraint  of  competition  and  restraint 
of  trade.  The  latter  expression  had,  when 
the  Anti-trust  Act  was  passed,  a  definite 
legal  signification.  Not  every  combination 
in  restraint  of  competition  was  in  a  legal 
sense  in  restraint  of  trade.  Two  men  in  the 
same  town  engaged  in  the  same  business  as 
competitors  may  unite  in  a  copartnership, 
and  thereafter,  as  between  themselves,  substi- 
tute co-operation  for  competition.  Their 
combination  restrains  competition,  and  if 
their  town  is  located  near  the  line  between 
two  states,  and  each  has  been  trading  in  both 
states,  their  combination  restrains  competi- 
tion in  interstate  trade.  But  it  does  not 
necessarily  follow  that  such  restraint  of  com- 
petition is  a  restraint  of  interstate  trade  and 
commerce.  The  determination  of  whether  it 
be  so  must  depend  upon  the  facts  and  cir- 
cumstances of  each  individual  case.  It  is  un- 
doubtedly the  policy  of  the  statute  that  com- 
petitive conditions  in  interstate  trade  should 
be  maintained  wherever  their  abolition  would 
tend  to  suppress  or  diminish  such  trade.  Bui 
this  being  true  does  not  read  into  the  statute 
a  denunciation  of  all  agreements  that  may 
restrain  competition  without  regard  to  their 
purpose  or  direct  effect  to  restrain  '  trade  or 
commerce  amon^  the  several  states.'  To  what 
extent  the  Anti-truet  Act  condemns  combi- 
nations that  restrain  full  and  free  competi- 
tion in  interstate  trade  is  a  question  that 
has  been  much  debated.  For  a  dozen  years, 
nt  least,  it  has  been  settled  that  it  does  not 
condemn  combinations  which  only  indirectly, 
remotely,  or  incidentally  restrain  interstate 
trade." 

Only  undue  restraints  of  interstate  or  for- 
eign trade  or  commerce  are  prohibited  by  the 
provisions  of  this  Act  declaring  illegal  every 
contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  such 
trade  or  commerce,  and  making  guilty  of  a 
misdemeanor  every  person  who  shall  monopo- 
lize or  attempt  to  monopolize,  or  combine  or 
conspire  with  any  other  person  or  persons  to 
monopolize,  any  part  of  such  trade  or  oom* 
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merce.  Standard  Oil  Co.  v.  U.  8.,  (1911) 
221  U.  S.  1,  31  S.  Ct.  502,  55  U.  S.  (L.  ed.) 
619,  affirming  (1909)  173  Fed.  177;  U.  S.  t*. 
American  Tobacco  Co.,  (1911)  221  U.  S. 
106,  31  S.  Ct.  632,  55  U.  S.  (L.  ed.)  663,  re- 
versing (1908)   164  Fed.  700. 

Giviog  sole  agency.  —  A  contract  by  which 
a  manufacturing  company,  whose  products 
are  sold  in  interstate  commerce,  makes  an- 
other sole  agent  for  the  sale  of  its  products, 
is  not  in  violation  of  this  Act,  as  in  restraint 
of  interstate  trade  and  commerce,  its  effect 
on  such  commerce,  if  any,  being  indirect  and 
incidental.  Virtue  t?.  Creamery  Package  Mfg.. 
Co.,   (C.  C.  A.  1910)   179  Fed.  115. 

Effect  of  acquittal  on  anbseqnent  proaecn- 
tiona.  —  A  conspiracy  to  restrain  or  monop- 
olize interstate  commerce  in  violation  of  sec- 
tion 1  of  this  Act  is  necessarily  a  continuing 
one,  and  its  illegality  is  not  alone  in  the  act 
of  confederating  or  engaging  in  the  conspir- 
acy, but  also  in  its  continuation,  so  that  a 
judgment  of  conviction  or  acquittal  in  a 
prosecution  of  those  engaged  in  it  is  not  a 
bar  to  their  subsequent  prosecution  for  con- 
tinuing and  carrying  forward  the  same  con- 
spiracy thereafter,  which  is  a  new  violation 
of  the  law.  U.  S.  V,  Swift,  (1911)  186  Fed. 
1002. 

A  contract  to  strangle  a  threatened  com- 
petition, by  preventing  the  construction  of 
an  immediately  projected  line  of  railway, 
which,  if  constructed,  would  naturally  ami 
substantially  compete  with  an  existing  line 
for  interstate  traffic,  is  one  in  restraint  of 
interstate  commerce,  and  in  violation  of  this 
Act.  U.  S.  V.  Reading  Co.,  (1910)  183  Fed. 
427;  U.  S.  V.  Union  Pac.  R.  Co.,  (1911)  188 
Fed.  102. 

One  competing  railroad  purchasing  stock  of 
another.  —  The  purchase  by  an  interstate 
railroad  company  of  stock  of  another  com- 
pany operating  a  complete  line,  where  it  was 
insxifficient  in  amount  to  give  control  of  its 
competitor,  and  no  attempt  was  made  to  exer- 
cise such  control,  did  not  effect  a  combination 
in  restraint  of  interstate  commerce,  in  viola- 
tion of  this  Act.  U.  S.  t?.  Union  Pac.  R.  Co., 
(1911)    188  Fed.  102. 

Competing  railroads  subsequently  for  cap- 
ital stock  of  new  line.  —  Notwithstanding 
the  federal  Anti-trust  Act,  two  parallel  ana 
competing  railroad  companies  each  continu- 
ing its  individual  identity,  organization,  and 
control,  may  subscribe  for  the  capital  stock 
of  a  newly  created  railroad  company  to  build 
a  line  which  opens  and  serves  additional  ter- 
ritory, and  may  contribute  the  necessary 
funds  for  the  construction  of  the  new  line. 
State  V.  Superior  Ct.,  (1909)  51  Wash.  346, 
98  Pac.  739. 

Articles  sold  under  a  trade  name.  —  The 
fact  that  an  article  of  commerce  is  sold  under 
a  trade  name  or  in  a  trade  dress  affords  it  no 
exemption  from  the  common  law  or  statutory 
rules  against  restraint  of  trade.  John  D. 
Park,  etc.,  Co.  ».  Hartman,  (C.  C.  A.  1907) 
153  Fed.  24. 

Presumption  from  unification  of  controL  — 
The  unification  of  power  and  control  over  cer- 
tain commodities  which  results  from  com- 
bining in  the  hands  of  a  holding  company 


the  capital  stock  of  the  various  corporations 
trading  in  such  products,  raises  a  presump- 
tion of  an  intent  to  exclude  others  from  the 
trade,  and  thus  centralize  in  the  combination 
a  perpetual  control  of  the  movement  of  these 
commodities  in  the  channels  of  interstate  and 
foreign  commerce,  in  violation  of  the  prohibi- 
tions of  this  Act  against  combinations  in 
restraint  of  interstate  or  foreign  trade  or 
commerce,  or  monopolization  or  attempt  to 
monopolize  any  part  of  such  trade  or  com- 
merce. Standard  Oil  Co.  t?.  U.  S.,  (1911) 
221  U.  S.  1,  31  S.  Ct.  502,  55  U.  S.  (L.  ed.) 
619,  affirming  (1909)   173  Fed.  177. 

Combination  effected  by  series  of  separate 
acts.  —  A  combination  or  conspiracy  to  mo- 
nopolize or  to  attempt  to  monopolize  inter- 
state commerce,  in  violation  of  this  Act,  is 
not  immune  because  it  is  carried  into  effect 
by  a  series  of  separate  acts,  each  one  of  which 
taken  alone  is  not  objectionable,  where  the 
direct  object  and  result  of  all  is  the  perfec- 
tion of  a  combination  agreement  whereby 
the  free  flow  of  commerce  between  the  states, 
or  the  liberty  of  the  trader,  is  obstructed. 
Monarch  Tobacco  Works  v.  American  To- 
bacco Co.,  (1908)  165  Fed.  774;  U.  S.  v. 
Reading  Co.,  (1910)  183  Fed.  427. 

Boycott.  —  A  combination  by  members  of  a 
labor  organization  to  destroy  an  existing  in- 
terstate traffic  in  hats  by  preventing  the 
manufacturers,  through  the  instrumentality 
of  a  boycott,  from  manufacturing  hats  in- 
tended for  transportation  beyond  the  state, 
and  to  prevent  their  vendees  in  other  states 
from  reselling  the  hats  so  transported,  and 
fiom  further  negotiating  with  the  manufac- 
turers for  the  purchase  and  transportation  of 
such  hats  from  the  place  of  manufacture  to 
the  various  places  of  destination,  is  a  com- 
bination "  in  restraint  of  trade  or  commerce 
among  the  several  states,"  within  the  mean- 
ing of  the  Anti-trust  Act.  Loewe  v,  Law- 
lor,  (1908)  208  U.  S.  274,  28  8.  Ct.  301,  52 
W  S.  (L.  ed.)  488;  Lawlor  t?.  Loewe,  (C.  C. 
A.  1911)    187  Fed.  522. 

Conspiracy  to  restrain  trade.  —  Where  an 
indictment  against  a  number  of  defendants 
charged  them  with  a  conspiracy  among  them- 
selves and  with  others  in  restraint  of  inter- 
state trade  and  commerce,  in  violation  of 
section  1  of  the  Anti-trust  Act,  or  to  monop- 
olize any  part  of  such  trade  and  commerce, 
in  violation  of  section  2,  to  warrant  a  con- 
viction it  must  be  found  that  at  least  two 
of  the  defendants  were  parties  to  such  a  con- 
spiracy. U.  S.  V,  American  Naval  Stores 
Co.,  (1909)   172  Fed.  455. 

Purchase  of  insolvent  corporations. -— This 
Act  does  not  condemn  the  purchase  by  three 
corporations  of  two  insolvent  corporations  en- 
gaged in  the  same  business  nor  in  the  con- 
duct of  the  business  thereafter  by  the  three 
purchasers,  especially  in  an  effort  ,to  liqui- 
date the  indebtedness.  Northwestern  Consol. 
Milling  Co.  r.  Callam,  (1910)   177  Fed.  786. 

Fixing  prices  and  terms  of  sale.  —  A  coal 
company  engaged  in  mining  and  selling  its 
coal  is  not  prohibited  by  the  Anti -trust  Act, 
from  refusing  to  sell  its  coal,  from  electing 
it8  customers,  from  fixing  the  price  and 
lorms  on  which  it  will  sell  its  products,  or 
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from  selling  to  different  customers  for  dif- 
ferent prices  and  on  different  terms.  Union 
Pa<j.  Coal  Co.  v.  U.  S.,  (C.  C.  A.  1909)  173 
Fed.  737. 

Fixing  price  of  copjnrighted  books. — ^Where 
the  publishers  and  booksellers  of  the  United 
States  organized  two  membership  associa- 
tions, one  known  as  the  '^American  Publish- 
ers' Association,"  and  the  other  as  the 
"American  Booksellers'  Association/'  and  to- 
gether controlled  the  publication  and  sale  of 
at  least  ninety  per  cent,  of  all  copyrighted 
books,  the  objects  of  which  were  to  compel 
owners  and  dealers  of  such  books  to  purchase 
them  of  the  members  of  the  combination  at 
an  arbitrary  price  fixed  by  it,  regardless  of 
the  actual  value  of  the  books  as  determined 
by  a  demand  in  an  open  market,  or  the  con- 
dition of  the  books,  and  to  compel  all  pub- 
lishers and  dealers  of  such  books  to  come 
into  the  combination,  be  controlled  by  it,  and 
sell  books  at  prices  fixed  by  it,  regardless  of 
the  value  of  the  books  or  the  exigencies  of 
the  trade  and  situation  of  the  seller,  or  be 
deprived  of  the  privilege  of  purchasing,  own- 
ing, and  selling  such  books  through  a  system 
of  blacklisting,  etc.,  the  effect  of  which  would 
be  to  cripple  the  business  of  any  publisher 
or  bookseller  outside  of  the  combination,  such 
agreement  was  a  violation  of  the  Sherman 
anti-trust  law.  Bobbs-Merrill  Co.  r.  Straus, 
(1906)  139  Fed.  155,  affirmed  {C.  C.  A. 
1906)  147  Fed.  15,  which  was  affirmed  in 
(1908)  210  U.  S.  339,  28  S.  Ct.  722,  62  U.  S. 
(L.  ed.)  1086;  Mines  v.  Scribner,  (1906) 
147  Fed.  926. 

Specification  of  particular  kind  of  pave- 
ment by  municipal  counciL  —  The  specifica- 
tion by  a  municipal  council,  in  its  resolu- 
tions and  ordinances  for  street  improvement, 
that  Trinidad  lake  asphalt  should  be  the  ma- 
terial used,  was  held  not  to  constitute  such 
a  direct  interference  with  interstate  com- 
merce as  to  be  repugnant  either  to  the  com- 
merce clause  of  the  Federal  Constitution  or 
to  the  Sherman  Anti -trust  Act,  because  this 
particular  kind  of  asphalt  is  a  product  of  a 
foreign  country,  and  there  are  deposits  in 
several  of  the  United  States  from  which  suit- 
able asphalt  can  be  had.  Field  v.  Barber  As- 
phalt Paving  Co.,  (1904)  194  U.  S.  618,24  8. 
Ct.  784,  48  U.  S.   (L.  ed.)    1042. 

Intention  of  parties.  —  In  determining 
whether  a  transaction  constituted  an  illegal 
contract,  combination,  or  conspiracy  in  re- 
straint of  interstate  trade  or  commerce,  or 
to  monopolize  the  same  in  violation  of  the 
Sherman  Anti-trust  Act,  the  intention  of  the 
parties  may  or  may  not  be  material,  depend- 
ing? on  whether  or  not  the  necessary  effect 
of  the  agreement  or  acta  done  is  to  directly 
restrain  such  trade  or  to  create  such  mo- 
nopoly. Tf  not,  the  intention  is  important. 
Bigelow  r.  Calumet,  etc.,  Min.  Co.,  (1908) 
167  Fed.  704,  affirmed  (CCA,  1909)  167 
Fed.  721. 

Contracts  limiting  communication  of  stock 
quotations.  —  Contracts  with  telegraph  com- 
panies by  which  a  board  of  trade  limits  tlie 
communication  of  quotations  of  prices  on 
snles  of  ffrain  and  provisions  for  niture  de- 
livery, collected  by  it,  which  it  might  have 


refrained  froni  communicating  to  any  one,  do 
not  effect  a  monopoly  or  amount  to  an  at- 
tempt at  monopoly,  and  are  not  contracts  in 
restraint  of  ^rade,  either  under  this  Act  or 
at  common  law.  Chicago  Board  of  Trade  r. 
Christie  Grain,  etc.,  Co.,  (1906)  198  U.  S. 
236,  25  S.  Ct.  637,  49  U.  S.  (L.  ed.)  1031. 

Combination  of  licorice  paste  manufac- 
tttiers.  —  A  secret  arrangement  between  two 
corporations  which  together  produced  about 
eighty-five  per  cent,  of  all  the  licorice  paste 
consumed  in  the  United  States  and  sold  to 
consumers  throughout  the  country,  by  which 
they  ceased  competition,  fixed  from  time  to 
time  the  prices  at  which  each  should  sell, 
and  apportioned  the  customers  between  them, 
and  also  by  concerted  action  secured  con- 
tracts with  their  chief  if  not  only  competi- 
tors, which  enabled  them  to  control  either 
the  output  of  such  competitors  or  the  prices 
at  which  and  the  persons  to  whom  they 
should  sell,  and  in  pursuance  of  which 
scheme  they  were  enabled  to  and  did  advance 
the  price  of  the  article  to  all  purchasers 
nearly  fifty  per  cent,  within  a  few  months, 
was,  one  directly  affecting  interstate  com- 
merce, and  constitutes  a  combination  and 
conspiracy  in  restraint  of  such  commerce,  and 
an  attempt  to  monopolize  a  portion  of  the 
same,  within  the  prohibition  of  the  anti-trust 
lf.w.  U.  S.  V.  MacAndrews,  etc.,  Co.,  (1906) 
149  Fed.  823.  See  also  U.  S.  Tobacco  Co.  v. 
American  Tobacco  Co.,  (1908)  163  Fed. 
701. 

Combination  to  manufacture  article  of  ne- 
cessity.—  A  combination  the  sole  object  of 
which  is  to  manufacture  an  article  of  com- 
mon necessity  is  not,  without  more,  a  viola- 
tion of  this  Act,  prohibiting  combinations  in 
restraint  of  interstate  commerce.  Monarch 
Tcjbacco  Works  v.  American  Tobacco  Co., 
(1908)    165  Fed.  774. 

Combination  of  copper  mining  corporations. 
—  That  one  Michigan  mining  corporation  en- 
gaged in  mining  and  refining  copper  wholly 
within  that  state,  by  purchases  of  stock  and 
obtaining  proxies  from  other  stockholders, 
secured  voting  control  of  a  majority  of  the 
stock  of'  another  similar  corporation  oper- 
ating adjoining  mines,  and  purposed  to  use 
such  control  to  place  in  its  directory  a  ma- 
jority from  its  own  board  of  officers,  all  of 
which  it  had  the  right  to  do  under  the  laws 
of  the  state,  did  not  directly  or  necessarily 
affect  interstate  or  forei^  commerce,  and 
such  control  is  not  of  itself  illegal  as  a  corn- 
bin  i^t  ion  in  restraint  of  such  trade  or  com- 
merce in  violation  of  this  Act,  in  the  absence 
of  evidence  of  an  unlawful  intent  to  so  use 
it  as  to  bring  about  the  prohibited  restraint 
or  monopoly,  and  not  in  a  lawful  way  in  the 
interest  of  an  economical  management  of 
both  companies.  Bigelow  v.  Calumet,  etc., 
Min.  Co.,  (C.  C.  A.  1909)  167  Fed,  721, 
Affirming  (1908)  167  Fed.  704.  Compare 
Bigelow  V,  Calumet,  etc.,  Min.  Co.,  (1907) 
156  Fed.  869: 

Combination  between  corporation  and 
agent.  —  A  combination  between  a  corpofa- 
tiori'and  its  officer  or  agent  in  violation  of 
the  Anti -trust  Act  cannot  be  formed  by  the 
thoughts  or  acts  of  the  ojbcer  or  agent'  alone^ 
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without  the  conscious  participation  in  it  of 
any  other  officer  or  agent  of  the  corporation. 
Union  Pac.  Coal  Co.  r.  U.  S.,  (C.  C.  A. 
1P09)    173  Fed.  737. 

ComlHiiation  of  drug  trade  asaociations. — 
Three  national  associations  of  persons  inter- 
ested in  the  drug  trade  —  the  Proprietors' 
Association  of  America,  composed  oi  manu- 
facturers of  proprietary  medicines,  the  Na- 
tional Wholesale  Druggists'  Association,  and 
tlie  National  Association  of  Retail  Druggists 
—  joined  in  the  adoption  of  a  so-called  "tri- 
partite agreement,"  the  purpose  of  which 
was  to  maintain  the  retail  prices  of  patent 
or  proprietary  medicines,  and  which  pro- 
vided that  wholesalers  should  refrain  from 
selling  such  medicines  at  any  price  to  "  ag- 
gressive cutters"  of  prices,  or  brokers;  an 
aggressive  cutter  being  defined  as  a  dealer 
wb0  was  so  designated  by  seventy-five  per 
cf*nt.  of  the  local  trade  at  any  given  place. 
Pursuant  to  such  concerted  plan,  to  which 
all  were  bound,  and  to  carry  it  into  effect,  the 
proprietors  thereafter  sold  only  at  fixed  and 
uniform  prices  to  those  wholesalers  who 
agreed  to  maintain  prices  and  not  to  sell  to 
aggressive  cutters  or  brokers,  in  accordance 
with  a  list  furnished  by  a  committee  of  the 
wholesalers'  association,  while  the  list  of  ag- 
gressive cutters  was  furnished  by  the  sec- 
retary of  the  retailers'  association.  If  a 
wholesaler  violated  such  agreement,  and  sold 
to  an  aggressive  cutter,  he  was  at  once  re- 
ported, and  his  name  added  to  that  list,  and 
notice  of  the  fact  to  all  retailers  who  were 
members,  with  a  suggestion  that  they  act  for 
the  protection  of  their  interest.  If  he  was 
reinstated,  a  second  notice  of  that  fact  was 
sent.  It  was  held  that  such  concerted  plan 
and  action  constituted  a  combination  and 
conspiracy  in  restraint  of  interstate  com- 
merce in  violation  of  the  anti-trust  law. 
Jayne  v,  Loder,  (C.  C.  A.  1906)  149  Fed.  21, 
9  Ann.  Cas.  294. 

Combination  of  window  glass  manufac- 
turers.—  A  declaration  alleged  that  the  de- 
fendant corporation  was  engaged  in  purchas- 
ing and  contracting  for  the  purchase  of  win- 
dow glass  from  the  manufacturers  for  certain 
named  jobbers  and  wholesale  dealers  doing 
business  in  different  states^  who  ow^ned  prac- 
tically all  of  defendant's  stock  and  controlled 
it;  that  such  dealers  comprised  over  seventy- 
fiv^  per  cent,  of  all  those  in  the  United  States, 
and  sold  more  than  seventy- five  per  cent,  of 
the  window  glass  sold  therein;  that  up  to  a 
certain  date  they  w^ere  uncombined.  and  com- 
peted freely  with  each  other  and  with  other 
wholesale  dealers,  but  that  on  such  date  the 
defendant  entered  *into  a  combination  and 
agreement  with  them  and  with  a  manufac- 
turer who  owned  and  operated  factories  in 
different  states  and  manufactured  seventy 
per  cent,  of  all  the  win'dow  glass  made  in 
the  United  States,  by  which  defendant  and 
such  dealers  agreed  to  buy  window  glass 
from  no  other  manufacturer  unless  at  ma- 
terially lower  prices,  and  such  manufacturer 
asreed  to  sell  to  no  other  dealers  except  at 
higher  prices  than  it  charged  them;  that 
such  agreement  further  limited  the  quantity 
9f  window  glass  to  be  purchased  by  each  of 


such  dealers  to  such  as  should  be  arbitrarily 
fixed  by  defendant  and  the  manufacturer, 
and  also  gave  them  the  power  to  arbitrarily 
fix  excessive  and  unreasonable  prices  which 
were  to  be  charged  retail  dealers,  which 
prices  such  wholesale  dealers  agreed  to  ob- 
serve under  penalty  of  fines  to  be  assessed 
against  and  paid  by  them;  that  it  further 
restricted  and  limited  the  territory  within 
which  each  of  such  dealers  should  sell  to  re- 
tail dealers,  the  object  and  effect  of  such  com- 
bination and  agreement  being  to  restrain  in- 
terstate commerce  in  window  glass,  to  de- 
stroy competition  therein,  and  to  practically 
monopolize  the  same,  especially  in  the  l)etter 
grades,  which  were  practically  all  made  by 
such  manufacturer.  It  was  held  that  the 
declaration  charged  a  contract  or  combina- 
tion in  restraint  of  interstate  commerce,  in 
violation  of  the  Anti-trust  Act.  Wheeler- 
Stenzel  Co.  v.  National  Window  Glass  Job- 
bers Assoc.,  (C.  C.  A.  1907)   152  Fed.  864. 

An  association  of  window  glass  jobbers, 
for  the  purpose  of  appointing  a  common  agent 
to  make  purchases  of  window  glass  for  them 
and  to  distribute  it  among  them  according 
to  contracts  severally  entered  into  by  them 
with  such  agent,  was  not,  even  though  one 
of  the  objects  of  the  combination  Was  to 
avoid  competition  among  the  members  with 
each  other  in  the  market  for  window  glass, 
illegal  as  a  combination  in  restraint  of  trade, 
either  at  common  law  or  under  the  Sherman 
Act.  Wheeler-Stenzel  Co.  v,  American  Win- 
dow Glass  Co.,  (1909)  202  Mass.  471,  89  N. 
E.  29. 

Combination  of  coal  producers.  —  In  U.  S. 
r.  Reading  Co.,  (1910)  183  Fed.  427,  it  ap- 
peared that  for  many  years  small  producers 
of  coal  in  the  anthracite  regions  of  Pennsyl- 
vania had  sold  their  product  to  contiguous 
large  operators,  w1io  took  it  at  the  breakers 
and  shipped  and  marketed  the  same  through 
their  own  agencies,  paying  to  the  sellers 
therefor  a  certain  percentage  of  tide-water 
prices,  differing  under  certain  contracts.  Dur- 
ing a  general  strike  of  all  anthracite  min- 
ers, at  a  conference  between  the  producers, 
in  order  to  induce  the  selling  operators  to 
assent  to  a  settlement  by  which  all  miners 
were  to  receive  increased  pay,  the  purchasing 
companies  agreed  to  contract  with  the  selling 
producers  under  an  agreed  form  of  contract 
by  which  the  purchaser  bought  the  entire 
product  of  the  seller's  mines,  to  be  mined 
and  delivered  as  the  buyer  directed,  which  \f 
agreed  should  be  the  seller's  just  proportion 
of  all  the  anthracite  coal  which  the  require- 
ments of  the  market  might  from  time  to 
time  demand.  The  purchasers  were  also  to 
pay  an  increased  percentage  based  on  the  gen- 
eral average  price  at  tide-water  during  the 
month,  to  be  determined  by  an  expert  ac- 
countant. The  making  of  such  a  contract 
was  optional  with  each  seller*,  but  several 
were  made,  and  the  accountant  made  reports 
which  were  furnished  to  all  parties '  inter- 
ested, and  also  published  in  trade  journals. 
It  was  held  that  such  agreement  did  not  con- 
stitute nor  evidence  a  combination  or  eon- 
spiracy  on  the  part  of  the  purchasing  com- 
panies* to  restrun  or  monopolise  theTisala  or 
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control  the  price  of  coal  in  interstate  com- 
merce in  violation  of  this  Act,  but  was  the 
legitimate  outgrowth  of  peculiar  business 
conditions  and  was  to  the  advantage  of  the 
smaller  producers  by  utilizing  for  the  hand- 
ling of  their  product  the  facilities  and  agen- 
cies of  the  larger  companies. 

Combination  of  railroads.  —  In  1901  the 
Union  Pacific  Railroad  Company  bought  stock 
of  the  Southern  Pacific  Company,  which  gave 
it  practically  a  controlling  interest,  and  the 
United  States  brought  suit  to  enjoin  the  vot- 
ing of  such  stock,  on  the  ground  that  its 
acquisition  was  for  the  purpose  of  suppress- 
ing competition  between  the  two  companies 
in  interstate  commerce,  and  of  monopolizing 
such  commerce  or  a  part  thereof,  in  violation 
of  this  Act.  At  that  time  the  Southern  Pa- 
cific Company  owned  and  operated  a  steam- 
ship line  between  New  York  and  New  Or- 
leans, and  rail  lines  from  the  latter  place  to 
the  Pacific  Coast,  and  by  way  of  San  Fran- 
cisco to  Portland,  Ore.  It  also  owned  and 
operated  the  line  of  the  Central  Pacific  Rail- 
road Company  between  San  Francisco  and 
Ogden,  Utah,  from  which  point  it  coiinec1}ed 
eastward  with  the  line  of  the  Union  Pacific 
and  also  with  another  competing  line.  The 
main  line  of  the  Union  Pacific  extended  from 
Omaha  to  Ogden,  with  a  branch  from  Kansas 
City  westward  to  a  connection  with  the  main 
line.  It  also,  through  subsidiary  companies, 
owned  and  operated  a  line  from  a  connection 
with  its  mam  line,  to  Portland,  and  from 
there  operated  steamship  lines  to  the  Orient 
and  to  San  Francisco.  For  through  freight 
for  the  Pacific  Coast  originating  east  of  its 
Missouri  river  terminals  it  was  dependent 
on  other  roads,  with  which  it  there  con- 
nected, and  practically  all  of  such  freight  for 
San  Francisco  was  forw^arded  from  Ogden 
over  the  Central  Pacific  line,  800  miles  long, 
for  which  the  Southern  Pacific  received  about 
four-tenths  of  all  the  freight  from  Omaha  or 
Kansas  City  westward.  The  rail  and  water 
line  of  the  Union  Pacific  from  Ogden  to  San 
Francisco  by  way  of  Portland  was  1,700  miles 
long,  its  steamer  service  was  irregular  and 
the  amount  of  freight  sent  that  w*ay  was 
negligible.  The  two  companies  were  competi- 
tors to  a  small  extent  for  Oriental  business, 
for  business  from  the  Atlantic  seaboard  to 
Portland  and  vicinity,  and  also  through 
branches  and  connecting  lines  to  and  from 
other  common  points;  but  the  total  amount 
of  such  competitive  business  done  by  the 
Southern  Pacific  during  the  year  ending  in 
1001  amounted*  to  only  0.88  per  cent,  of  its 
entire  tonnage,  and  that  done  by  the  Union 
Pacific  but  3.10  per  cent,  of  its  entire  tonnage. 
While  the  Union  Pacific  maintained  agents 
in  the  east  to  solicit  business,  it  was  chiefly 
from  connecting  carriers,  and  it  received  lit- 
tle more  in  freights  for  such  business  than 
did  the  Southern  Pacific.  It  was  held  that 
the  two  roads  were  not  substantial  competi- 
tors for  interstate  or  foreign  business,  in 
such  sense  that  the  purchase  of  the  stock  by 
the  Union  Pacific,  for  the  purpose  of  giving 
it  an  assured  connection  with  San  Francisco, 
which  it  could  control,  constituted  a  direct 
restraint  upon  such  commerce,  in  violation 


of  the  Act.  U.  S.  r.  Union  Pac.  R,  Co., 
(1911)  188  Fed.  104. 

The  Union  Pacific  Railroad  Company, 
through  a  subsidiary  company,  had  projected 
and  partly  built  a  line  of  road  between  Salt 
Lake  City  and  Los  Angeles,  when  a  contro- 
I'ersy  arose  over  a  portion  of  the  right  of 
way  through  the  mountains,  between  that 
company  and  another,  which  also  desired  to 
build  a  road  between  the  same  points,  which 
was  finally  settled  by  an  agreement  to  unite 
and  build  a  road  in  which  each  party  should 
own  a  half  interest,  with  a  further  agree- 
ment respecting  rates  on  through  business. 
The  Union  Pacific  Company  at  that  time 
owned  a  controlling  interest  in  the  Southern 
Pacific  Company,  which  owned  and  operated 
a  line  through  Los  Angeles  to  San  Fran- 
cisco, and  one  from  there  to  Ogden,  near  Salt 
Lake  City.  It  was  held  that  the  new  line, 
which  was  direct,  and  much  more  serviceable 
and  convenient  for  the  public,  was  not  a 
natural  competitor  of  the  Southern  Paeific 
Company,  with  respect  to  business  between 
Los  Angeles  and  Salt  Lake  City,  in  such 
sense  as  to  constitute  the  agreement  under 
which  it  was  built  a  combination  in  restraint 
of  interstate  commerce,  in  violation  of  sec- 
tion 1,  nor  was  it  unlawful  thereunder  on 
the  ground  that  it  prevented  the  building  of 
two  lines  instead  of  one,  it  appearing  that 
there  was  but  one  practicable  route  through 
the  mountains,  over  which  it  was  not  feasible 
to  construct  two  lines,  nor  because  of  the 
minor  and  incidental  provisions  relating  to 
the  exchange  of  business.  U.  S.  tr.  Union 
Pac.  R.  Co.,  (1911)    188  Fed.  104. 

The  purchase  by  one  railroad  company  of 
the  stock  of  another  by  issuing  and  exchang- 
ing its  Own  stock  therefor,  both  roads  be- 
ing at  the  time  carriers  of  anthracite  ooal 
from  Pennsylvania  to  New  York  harbor,  but 
chiefly  from  different  localities,  was  held  not 
to  constitute  a  combination  in  restraint  of 
interstate  commerce  in  such  ooal,  unlawful 
under  this  section,  it  appearing  that  the 
main  object  of  the  consolidation  was  the  bet- 
terment of  the  terminal  facilities  of  both 
roads  at  New  York  city  and  harbor,  which 
were  largely  improved  thereby  to  the  benefit 
of  the  public,  and  that  their  competition  in 
the  coal  carrying  business  was  slight,  and 
the  effect,  if  any,  on  such  competition  inci- 
dental. U.  S.  i;.  Reading  Co.,  (1910)  183 
Fed.  427. 

Combination  of  powder  maniifactarerB. — 
In  1872  seven  of  the  largest  manufacturers 
ot  powder  and  other  explosives  in  the  United 
States  organized  what  was  called  the  "Gun- 
powder Trade  Association,"  which,  at  its 
meetings  and  through  committees,  fixed 
prices  which  the  constituent  members  were 
required  to  observe  under  penalty  of  fines. 
It  also  apportioned  territory  between  its 
members,  authorized  the  cutting  of  prices  in 
particular  localities  in  order  to  drive  com- 
petitors out  of  the  market  or  force  them  to 
come  into  the  association,  and  apportioned 
the  losses,  if  any,  from  such  price  cutting, 
between  the  members.  Subsequently  other 
companies  were  taken  into  the  association, 
urtil  there  were  seventeen  members;  and  it 
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was  continued  with  some  changes  in  the  fun- 
damental agreement,  but  none  in  its  pur- 
g)8e8  or  methods,  until  1902.  At  that  time 
.  I.  Du  Pont  de  Nemours  &  Co.,  then  the 
most  influential  member  of  the  association, 
passed  under  a  new  management,  was  reor- 
ganized into  the  E.  I.  Du  Pont  de  Nemours 
Company,  and  its  oontrolling  stockholders 
and  officers  inaugurated  the  policy  of  ac- 
quiring the  assets  of  other  corporations  and 
vesting  ownership  of  their  plants  and  the 
control  of  their  business  in  their  own  com- 
pany. So  successfully  was  this  policy  car- 
ried out,  by  the  use  of  the  methods  of  the  as- 
sociation, that  within  five  years  such  com- 
pany had  acquired  the  stock  of  and  caused 
to  be  dissolved  sixty-four  corporations  en- 
gaged in  the  manufacture  of  powder  and 
other  explosives,  and  controlled  from  sixty- 
four  to  100  per  cent,  of  the  trade  of  the 
I'nited  States  in  the  different  kinds  of  ex- 
plosives sold,  and  also,  directly  or  through 
subsidiary  corporations,  as  stockholders,  con- 
trolled all  of  the  other  members  of  the  asso- 
ciation, which  was  then  dissolved.  It  was 
held  that  the  formation  of  such  a  corpora- 
tion and  its  subsidiaries  and  the  adoption  of 
the  new  policy  was  merely  the  continuance 
in  a  different  form  of  the  illegal  association, 
and  that  it  constituted  a  combination  in  re- 
straint of  interstate  commerce  and  to  mo- 
nopolize a  part  of  the  same  which  was  un- 
lawful under  the  Anti-trust  Act.  U.  S.  v, 
Du  Pont  de  Nemours,  (1911)  188  Fed.  127. 

Combination  of  packing  houses.  —  An  in- 
dictment alleging  facts  which  show  that  the 
defendants  control  three  extensive  packing 
concerns  doing  an  interstate  business  and 
controlling  the  larger  part  of  the  business 
in  the  states  in  which  they  operate;  that 
they  have  combined  together  in  a  plan  to 
eliminate  competition  between  such  concerns 
by  an  agreement  not  to  bid  against  each 
other  for  live  stock,  but  to  bid  exactly  the 
same  amounts  for  like  grades;  anif  by  fixing 
a  uniform  selling  price  to  be  charged  by 
each,  and  appropriating  among  themselves 
the  total  business  done  according  to  the 
financial  interest  of  each  —  charges  a  con- 
tract combination  or  conspiracy  in  restraint 
of  interstate  commerce  in  violation  of  this 
section.     U.  S.  r.  Swift,  (1911)   188  Fed.  92. 

A  combination  of  shii>owners  to  prevent 
competition  between  members  by  maintaining 
uniform  freight  rates  in  South  African  trade, 
and  to  eliminate  the  possibility  of  competi- 
tion with  other  lines  by  requiring  shippers 
to  pay  forfeit  money  in  case  they  patronized 
other  lines,  constituted  a  combination  in  re- 
straint of  competition  and  foreign  commerce, 
in  contravention  of  the  federal  anti-trust 
statute.  Thomsen  r.  l^nion  Castle  Mail 
Steamship  Co.,  (C.  C.  A.  1908)   166  Fed.  261. 

Organization  of  brokerage  company  by 
mercantile  jobbers.  —  The  organization  by  a 
number  of  mercantile  jobbers  located  in  the 
same  city  of  a  brokerage  company  of  which 
they  owned  the  stock,  and  the  purchase  of 
merchandise  reouired  by  them  from  manu- 
facturers and  jobbers  in  other  states  through 
such  company  instead  of  throuffh  other  brok- 
ers   previously    patronized,    although    there 


was  no  agreement  binding  them  to  do  so,  and 
the  use  of  their  influence  to  extend  its  busi- 
ness, did  not  constitute  a  combination  or 
conspiracy  in  restraint  of  interstate  trade  or 
commerce,  or  to  monopolize  the  same,  in  vio- 
lation of  sections  1  and  2,  but  was  a  legiti- 
mate and  lawful  business  enterprise.  Ar- 
kansas Brokerage  Co.  r.  Dunn,  (C.  C.  A. 
1909)    173  Fed.  899. 

Comer  of  cotton  marlcet  —  Since  the  op- 
eration of  a  scheme  to  comer  the  cotton 
market  and  thereby  raise  the  price  of  cot- 
ton for  the  purpose  of  compelling  a  settle- 
ment by  short  speculators  at  an  abnormally 
high  price  does  not  directly  affect  or  restrain 
interstate  commerce,  there  being  no  direct 
relation  between  prices  and  such  commerce, 
an  indictment  alleging  a  conspiracy  to  run 
a  cotton  corner  without  any  alleged  intent 
to  obstruct  interstate  commerce  did  not 
charge  a  violation  of  Sherman  Ant i -Trust 
Act.     U.  S.  r.  Patten,   (1911)    187  Fed.  664. 

Jurisdiction  of  federal  courts.  —  A  suit 
based  on  an  alleged  violation  of  Sherman 
Anti-trust  Act,  whereby  direct  and  special 
injuries  are  inflicted  on  and  threatened  to 
the  complainants,  is  one  arising  under  a  law 
of  the  United  States  of  which  a  federal  court 
has  jurisdiction  regardless  of  the  citizenship 
of  the  parties.  Mannington  v.  Hocking  Val- 
ley R.  Co.,  (1910)   183  Fed.  133. 

Indictment  —  Definiteness  and  certainty, — 
An  indictment  for  a  combination  in  restraint 
of  interstate  commerce  in  violation  of  this 
section,  between  defendants  as  representatives 
of  three  different  packing  concerns,  which 
charges  that  each  concern  was  represented  by 
certain  individuals,  each  one  of  whom  was  au- 
thorized to  act  for  the  others  of  his  "  group  ** 
and  that  the  word  "group''  as  used  therein 
is  intended  to  apply  to  any  or  all  of  the  mem- 
liers  of  the  particular  group,  is  sufficiently 
specific  where  it  charges  that  acts  were  done 
by  a  particular  group,  without  averring  that 
each  particular  member  of  such  group  indi- 
vidually took  part  therein.  U.  S.  v.  Swift, 
( 1911)  188  Fed.  92.  See  also  U.  S.  v,  Ameri- 
can Naval  Stores  Co.,   (1909)    186  Fed.  592. 

Duplicity,  —  An  indictment  charging  a 
combination  in  restraint  of  interstate  com- 
merce is  not  bad  for  duplicity  because  it 
charges  and  enumerates  different  means 
adopted  or  different  things  done  to  accom- 
plish the  object  of  the  combination.  U.  S.  r. 
SHft,  (1911)   188  Fed.  92. 

Allegation  that  acts  constitute  contract 
combination  or  conspiracy,  —  An  indictment 
which  charges  acts  constituting  a  contract, 
combination,  or  conspiracy  in  restraint  of  in- 
terstate commerce  in  violation  of  section  1 
is  good  whether  such  acts  are  alleged  to  con- 
stitute a  contract,  combination,  or  conspiracv. 
r.  R.  r.  Swift.   (1911)   188  Fed.  92. 

Charging  officers  of  corporation  as  indi- 
viduals.—  An  indictment  for  a  combination 
in  restraint  of  interstate  commerce  in  viola- 
ion  of  section  1,  which  charges  that  the  defend- 
ants were  officers  of  certain  corporations 
which  they  managed  and  controlled,  directing 
the  corporate  action,  and  that  the  groups  of 
defendants  representing  the  several  corpora- 
tions combined  together  to  do  the  illegal  acts, 
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sufficiently   charges  the   defendants   as  indi- 
viduals.    U.  S.  f.  Swift,  (1911)   188  Fed.  92. 

Overt  acts.  —  Congress  by  this  Act  hav- 
ing employed  the  words  "  conspiracy "  and 
*•  conspire "  without  words  of  limitation,  in 
creating  offenses  affecting  interstate  com- 
merce, did  not  provide,  as  in  the  general  con- 
spiracy statute  (R.  S.  sec.  5440,  2  Fed.  Stat. 
Annot.  247),  that  overt  acts  shall  be  neces- 
sary to  complete  the  offense,  and  hence  counts 
in  an  indictment  for  conspiracy  to  monopo- 
lize interstate  trade  and  commerce  in  viola- 
tion of  the  anti-trust  law  are  not  demurrable 
for  failure  to  allege  overt  acts,  since  the  un- 
lawful agreement,  and  not  the  overt  acts, 
constitutes  the  crime  of  conspiracy  at  com- 
mon law.  U.  S.  V.  Patten,  (1911)  187  Fed. 
664. 

Joinder  of  defendants.  —  In  an  indictment 
under  the  anti-trust  law,  the  offenses  there- 
under being  made  misdemeanors,  dll  who  aid 
ih  their  commission  may  be  charged  as  prin- 
cipals, and  a  corporation  and  its  officers,  who 
personally  participate  in  committing  the 
same,  may  be  joined  as  defendants,  although 
their  acts  may  have  been  separate  and  not 
done  at  the  same  time.  U.  S.  v.  MacAn- 
drews,  etc.,  Co.,  (1906)  149  Fed.  823. 
'  Subpoena  duces  tecum.  —  The  protection 
against  unreasonable  searches  and  seizures 
afforded  by  U.  S.  Const.,  4th  Amend.,  cannot 
ordinarily  be  invoked  to  justify  the  refusal 
of  an  officer  of  a  corporation  to  produce  its 
books  and  papers  in  obedience  to  a  subpoena 
duces  tecum  issued  in  aid  of  an  investigation 
by  a  grand  jury  of  an  alleged  violation  of  the 
Anti-tru6t  Act  by   such   corporation.     Hale 


V,  Henkel,    (1906)    201  U.  S.  43,  26  S.  Ct. 
371,  60  U.  S.  (L.  ed.)  652. 

Scope  of  suhptBna. — ^A  corporation  charged 
with  a  violation  of  this  Act  is  entitled  to  im- 
munity under  U.  S.  Const.^  4th  Amend.,  from 
such  an  unreasonable  search  and  seizure  as 
the  compulsory  production  before  a  grand 
jury,  under  a  subpoena,  duces  tecum,  of  all 
understandings,  contracts,  or  correspondence 
between  such  corporation  and  six  other  com- 
panies, together  with  all  reports  and  ac- 
counts rendered  by  such  companies  from  the 
date  of  the  organization  of  the  corporation, 
as  well  as  all  letters  received  by  that  corpora- 
tion since  its  organization,  from  mrre  than 
one  dozen  different  cam])anies,  situated  in 
seven  different  states.  Hale  r.  Henkel,  ( 1906) 
201  U.  S.  43,  26  S.  Ct.  371,  50  U.  S.  (L.  ed.) 
652.  See  also  In  re  American  Sugar  Refin- 
ing Co.,   (1910)   178  Fed.  108. 

Limitations.  —  A  conspiracy  to  restrain  or 
monopolize  trade,  iti  violation  of  the  Sher- 
man Act,  by  obtaining  control  of  a  competi- 
tor through  a  pledge  of  the  majority  of  its 
stock  to  secure  a  loan  to  a  stockholder,  and 
then  voting  to  suspend  business  until  further 
order  of  the  board  of  directors,  was  held  to 
continue,  so  far  as  the  istatute  of  limitations 
was  concerned,  so  long  as  any  further  action 
was  taken  in  furtherance  of  the  conspiracy. 
U.  S.  V.  Kissel,  (1910)  218  U.  S.  601.  31  S. 
Ct.  124,  54  U.  S.  (L.-  ed.)   1168. 

For  other  cases  under  this  section,  see 
Fonotipia  Limited  v.  Bradley,  (19Q9)  171 
Fed.  957;  Getz  f.  Federal  Salt  Co.,  (1906) 
147  Cal.  115,  81  Pac.  416. 


Vol.  VII,  p.  340,  sec.  2. 

Additional  notes.  —  Many  of  the  notes  un- 
der section  1,  supra,  are  also  applicable  to 
this  section,  as  in  a  majority  of  the  cases  a 
violation  of  both  sections  is  alleged. 

Trade  and  commerce  are  monopolized  with- 
in this  Act,  when;  as  a  result  of  efforts  to 
that  end,  a  few  persons  acting  together  ob- 
tain power  to  control  the  price  of  a  commod- 
ity moving  in  interstate  commerce,  though 
such  power  is  not  exercised,  its  existence  be- 
ing sufficient.  U.  8.  r.  Patten,  (1911)  187 
Fed.  664: 

Monopoly  nee4  not  he  complete.  —  It  is  not 
necessan^  that  restraint  of  interstate  trade 
and  commerce  should  be  so  complete  as  to 
amount  to  total  destruction  in  order  to  con- 
stitute a  violation  of  this  Act.  U.  S.  r.  Mac- 
Andrews,  etc.,  Co.,  (1906)  149  Fed.  823; 
Monarch  Tobacco  Works  v.  American  To- 
boopo  Co.,   (1008)    165  Fed.  774. 

The  size  of  a  business  alone  does  not  con- 
stitute a  "monopoly"  in  restraint  of  inter- 
state commerce,  in  violation  of  section  2,  but 
to  render  a  combination  illegal  thereunder  it 
must  intentionally  and  necessarily  prevent 
other  persons  from  engaging  in  such  business, 
tlierebv  8tifli"g  competition.  U.  S.  v.  Ameri- 
can NTivnl  Stores  To.,  (1909)  172  Fed.  455; 
V.  S.  r.  !?onflinf?  Co..   (1010)    isr?  Vp<\.  4'^7. 

A  mere  agreement  to  monopolize  the  manu- 
facture of  an  article  of  commerce  is  not  pro- 


hibited, but  in  order  to  be  within  the  Act, 
the  contract,  combination,  or  conspiracy  must 
be  in  itself  in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign  na- 
tions, or,  if  a  monopoly  or  attempted  mo- 
nopoly or  combination  or  conspiracy  to  mo- 
nopolize, it  must  be  of  some  part  of  the 
trade  or  commerce  among  the  several  states 
or  foreign  nations.  U.  S.  Tobacco  Co.  r. 
American  Tobacco  Co.,  (1908)  163  Fed.  701. 
Individual  acts.  —  An  indictment  against 
operators  of  a  cotton  comer  for  alleged  vio- 
lation of  the  Sherman  Anti-truS  Law 
charged  that  defendants  had  conspired  to 
monopolize  a  part  of  the  trade  and  com- 
merce among  the  several  states  by  becoming 
members  of  and  engaging  in  an  unlawful 
combination  in  the  form  of  an  agreement  by 
which  they  were  severally  to  purchase  cotton 
to  such  an  extent  that,  together,  they  would 
have  enough  to  enable  them  to  control  the 
price  of  such  cotton,  and>  severally  to  demand 
arbitrary,  excessive,  and  monopolistic  prices 
fox. the  same  on  the  sale  thereof  by  them  re- 
S]>eetively  to  spinners  and  maT^iifacturers 
other  than  such  *  conspirators.  It  was  held 
that  -since  no  monopoly  exists  when  indi- 
viduals, each  acting  for  himself,  own  large 
quantities'  of  n  commodity,  the  indictment 
vcnP^  fatally  defective  as  alleging  only  a 
Rclirme  to  demand  monopolistic  prices  as  the 
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result  of  individual  as  distinguished  from 
ooUective  power.  U.  S.  r.  Patten,  (1911) 
187  Fed.  664. 

Sale  only  to  ezcluaive  purchasers.  —  A  cor- 
poration ei^gaged  in  the  manufacture  and 
sale  of  potte^  in  a  sister  state,  and  member 
of  a  trusty  contracted  to  sell  and  deliver  pot- 
tery to  a  domestic  corporation.  The  prices 
to  be  paid  were  regulated  by  the  trust.  The 
contract  required  the  buf^er,  before  being  en- 
titled to  stipulated  premiums,  to  confine  its 
purchases  of  such  goods  for  a  period  of  one 
year  to  the  seller,  but  there  was  no  agree- 
ment whereby  it  forfeited  any  right  on  its 
failure  to  do  so.  It  was  held  that  the  con- 
tract was  not  in  restraint  of  trade,  and  was 
not  in  violation  pf  the  Sherman  Anti-trust 
Act.  Moroney  Hardware  Co.  v.  Goodwin 
Pottery  Co.,  (Tex.  1909)    120  S.  W.  1088. 

Contracts  and  licenses  as  to  patented  arti- 
cles. —  A  sale  or  license  of  a  patented  article, 
with  a  covenant  not  to  compete,  made  as 
an  ordinary  incident  to  enhance  the  value 
of  the  thing  conveyed,  is  not  within  this  Act. 
Blount  Mfg.  Co.  V.  Yale,  etc;,  Mfg.  Co., 
(1909)   166  Fed.  555. 

Use  of  a  patented  invention  cannot  be.  had 
except  on  the  inventor's  i^erms,  and  the  re- 
quirement that  a  licensee  join  other  licensees 
in  a  combination  or  pool  to  control  the 
prices  and  output  of  an  innocuous  patented 
article  is  not  a  violation  of  the  Sherman 
Anti-trust  Act.  Patented  articles,  unless 
and  until  they  are  released  by  the  owner  of 
the  patent  from  the  dominion  of  his  mo- 
nopoly, are  not  articles  of  trade  or  commerce 
among  the  several  states  within  the  meaning 
of  this  Act,  because  they  are  not  articles  in 
which  the  people  are  entitled  to  freedom  of 
trade.  Rubber  Tire  Wheel  Co.  v,  Milwaukee 
Rubber  Works  Co.,  (C.  C.  A.  1907)  154  Fed. 
358. 

Since  the  public,  by  licenses  to  manufac- 
ture patented  automobile  tires,  only  secures 
the  right  to  purchase  the  tires  after  they  have 
been  manufactured  and  offered  for  sale,  and 
has  no  right  to  have  the  competition  between 
the  different  licensees  continued,  a  modifi- 
cation, of  the,  licenses  between  the  owner  of 
the  patent  and  the  various  licensees  regulat- 
ing the  manufacture  and  sale  of  such  tires 
was  not  objectionable  as  a  restraint  of  trade, 
in  violation  of  this  Act.  Goshen  Rubber 
Works  V.  Single  Tube  Automobile,  etc.,  Tire 
Co,,  (C.  C.  A.  1908)   166  Fed.  431. 

A  contract  recited  that  the  plaintiff,  who 
was  the  patentee  of  an  invention  relating  to 
brake  beams,  for  the  consideration  of  $10,000 
to  be  paid  him,  had  assigned  to  the  defend- 
ant, wnich  was  a  corporation  engaged  in  the 
manufacture  of  brake  beams,  a  certain  pat- 
ent and  a  pending  application  for  a  second, 
and  provided  that  the  plaintiff  during  the 
life  of  the  patent  should  not  become  con- 
nected with  any  company  manufacturing  or 
selling  brake  beams  in  the  United  States, 
either  as  officer,  employee,  or  shareholder^ 
but  reserved  to  him  the  right  to  terminate 
such  part  of  the  contract  at  any  time  by  re- 
funding the  consideration  paid  him  by  de- 
fendant. It  was  held  that  such  agreement 
to  remain  out  of  the  brake-beam  business  did 


not  render  the  contract  unlawful  as  one  in 
restraint  of  trade  and  competition  or  creat- 
ing a  monopoly,  and  that  plaintiff  could 
maintain  an  action  thereon  to  recover  the 
stipulated  consideration.  American  Brake 
Beam  Co.  f.  Pungs,  (C.  C.  A.  1905)  141  Fed. 
923. 

In  Indiana  Mfg.  Co.  t*.  J.  I.  Case  Threshing 
Mach.  Co.,  (C.  C.  A.  1907)  154  Fed.  365,  it 
appeared  that  the  complainant,  which  was 
the  owner  of  a  number  of  patents  relating  to 
pneumatic  straw  stackers,  granted  licenses 
to  manufacturers  of  threshing  machines  by 
which  they  were  given  the  right  to  use  any 
or  all  inventions  covered  by  such  patents, 
and  were  required  to  sell  stackers  made 
thereunder  at  a  stated  price,  and  to  pay  com- 
plainant a  royalty  on  each  stacker  so  made 
and  sold,  They  were  also  given  the  right  to 
use  the  inventions  covered  by  any  other  pat- 
ents relating  to  the  art  which  should  there- 
after be  acquired  by  complainant,  and  it  did 
afterward  acquire  the ^  ownership  of  practi- 
cally all  patents  relating  to  such  stackers. 
It  was  held  that  such  contracts  w^ere  not  in 
restraint  of  competition  and  in  violation  of 
the  Sherman  Ant i- trust  Act,  but  were  with- 
in complainant's  right  under  the  patent  laws, 
although  all  of  the  manufacturers  of  thresh- 
ing machines  in  the  United  States  became 
licensees,  there  being  no  right  in  the  public 
to  free  competition  in  articles  covered  by 
patents. 

Contracts  between  manufacturers  of  liquid 
door  checks  under  various  patents,  by  which 
each  agreed  to  restrict  its  owi^  trade  in  the 
article  of  his  own  Invention  not  as  an  inci- 
dent to  a  grant  of  rights  under  patents,  but 
to  enhance  the  price  by  the  removal  of  com- 
petition, and  which  constituted  a  general 
plan  to  regulate  and  control  the  business  of 
dealing  in  such  checks  sold  in  interstate  com- 
merce, the  plan  comprehending  the  mainte- 
nance of  price,  the  pooling  of  profits,  the  elim- 
ination of.  competition,  and  restraint  of  im- 
provements, ,  constituted  a  violation  of  the 
Sherman  Anti-trust  Act,  and  were  therefore 
unenforceable.  Blount  Mfg.  Co.  v.  Yale,  etc., 
MfjK.  Co.,  (1909)   166  Fed.  655. 

Contracts  regarding  sale  o£  proprietary 
inedicines.-~rA  restraint  of  trade  which  would 
be  unlawful  as  to  other  manufactured  ar- 
ticles cannot  be  justified  because  the  article 
in  question  is  a  proprietary  medicine  made 
pnder  a  secret  formula.  Dr.  Miles  Medical 
Co.  r.  John  D.  Park,  etc.,  Co.,  (1911)  220 
U.S. 373,. 31  S.  Ct.  376,55  U.S.  (L.ed.)  502. 

Contracts  between  a  manufacturer  and  all 
dealers  whom  he  permits  to  sell  his  products, 
comprising  most  of  the  dealers  in  similar  ar- 
ticles throughout  the  country,  who  fix  the 
price  for  all  sales,  w^hether  at  wholesale  or 
retail,  operate  as  a  restraint  of  trade,  un- 
lawful both  at  common  law  and  as  to  inter- 
state commerce,  under  the  Anti-trust  ^ct, 
even  though  such  products  may  be  proprie- 
tary medicine  made  under  secret  formulae. 
Dr.  Miles  Medical  Co.  r.  John  D.  Park,  etc., 
Co.,  (1911)  220  U.  S.  373,  31  S.  Ct.  376,  55 
U.  S.  (L.  ed.)  602,  affirming  (C.  C.  A.  1908) 
164  Fed.  803.  Compare  Javne  v.  Loder, 
(C.  C.  A.   1906)    149   Fed.  2\,  9  Ann.  Cas. 
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294;  Dr.  Miles  Medical  Co.  v.  Jaynes  Drug 
Co.,  (1906)   149  Fed.  838. 

The  exemption  from  the  common-law  rule 
against  monopoly  and  restraint  of  trade,  and 
the  provisions  of  the  federal  Anti-trust  Act, 
which  has  been  extended  to  contracts  affect- 
ing the  sale  and  resale,  the  use  or  the  price 
of  articles  made  under  a  patent,  or  produc* 
tions  covered  by  a  copyright,  does  not  ex- 
tend also  to  articles  made  under  a  secret 
process  or  medicine  compounded  under  a  pri- 
vate formula.  John  D.  Park,  etc.,  Co.  v, 
Hartman   (C.  C.  A.  1907)    163  Fed.  24. 

The  owner  of  a  secret  process  or  formula 
is  not  protected  by  law  in  his  secret,  but  he 
may  protect  himself  by  contract  against  its 
disclosure  by  one  to  whom  it  is  communi- 
cated in  confidence,  or  restrict  its  use  by  such 
person,  and  such  contracts  are  not  in  re- 
straint of  trade  because  of  the  character  of 
the  property  right  in  the  secret  which  would 
be  destroyed  by  its  disclosure,  and  because  it 
is  not  itself  an  article  of  commerce,  but  such 
considerations  do  not  apply  to  contracts  for 
the  sale  of  the  manufactured  product  which 
do  not  involve  a  disclosure  of  the  secret,  and 
such  contracts  are  within  the  rules  against 
restraint  of  trade.  John  D.  Park,  etc.,  Co. 
r.  Hartman,  (C.  C.  A.  1907)   153  Fed.  24. 

Monopoly  of  oil  business.  —  The  combina- 
tion of  the  stocks  of  the  various  corporations 
trading  in  petroleum  and  its  products  in  the 
hands  of  a  holding  company,  with  the  intent 
to  exclude  others  from  the  trade,  and  thus 
centralize  in  the  combination  the  perpetual 
control  of  the  movement  of  these  commodi- 
ties in  the  channels  of  interstate  and  foreign 
commerce,  was  held  to  constitute  a  violation 
of  the  prohibitions  of  this  Act.  Standard  Oil 
Co.  f.  U.  S.,  (1910)  221  U.  S,  1,  31  S.  Ct. 
503,  55  U.  S.  (L.  ed.)  619,  affirming  (1909) 
173  Fed.  177. 

Monopoly  of  tobacco  business.  —  The  ac- 
quisition of  dominion  and  control  over  the 
tobacco  trade  by  a  principal  and  accessory  or 
subsidiary  corporations  as  the  result  of  pur- 
chasing numerous  competitors,  in  many  cases 
closing  out  the  business  when  acquired,  and 
of  obtaining  stock  control  of  other  competi- 
tors, as  well  as  of  concerns  manufacturing 
the  elements  essential  to  the  successful  manu- 
facture of  tobacco  products,  brought  about 
in  many  cases  after  a  ruinous  trade  war,  the 
parties  in  interest  uniformly  covenanting  not 
to  engage  in  the  tobacco  business,  and  the 
former  business  often  continuing  ostensibly 
as  an  independent  concern,  was  held  to  vio- 
late the  prohibitions  of  this  Act  against  com- 
binations in  restraint  of  trade  or  commerce, 
or  monopolization  or  attempts  to  monopolize 
anv  part  thereof,  whether  looked  at  from  the 
point  of  view  of  stock  ownership,  or  from 
the  standpoint  of  the  principal  and  accessory 
or  subsidiary  corporations,  viewed  independ- 
ently, including  certain  foreign  corporations 
in  so  far  as,  by  contracts  made  by  them,  they 
became  co-operators  in  the  combination.  U. 
S.  V.  American  Tobacco  Co.,  (1910)  221  U. 
S.  106,  31  S.  Ct.  632,  55  U.  S.  (L.  ed.)  663, 
reversing  (1908)    164  Fed.  700. 

Monopoly  of  sugar  refining.  —  In  Pennsyl- 
Viinia  Sugar  Refining  Co«  t*«  American  Sugar 


Refining  Co.,  (C.  C.  A.  1908)  166  Fed.  234, 
it  appeared  that  the  plaintiff  alleged  that 
having  been  engaged  in  the  purchase  of  raw 
sugar  in  different  states,  and  in  the  trans- 
portation thereof  to  Pennsylvania,  where  it 
manufactured  the  same  into  refined  sugar 
and  sold  it  in  interstate  commerce,  it  sus- 
pended business  during  the  Spanish  war,  and 
enlarged  its  refinery,  preparing  and  intend- 
ing to  resume  business,  when  defendants  con- 
spired to  prevent  it  from  engaging  in  busi- 
ness, and  accomplished  this  result  by  induc- 
ing plaintiff's  majority  stockholder  to  accept 
a  loan,  pledging  his  stock  as  collateral  with 
voting  power,  by  which  defendant  elected 
new  directors,  who  voted  that  plaintiff  should 
do  no  business;  that  the  object  of  such  con- 
spii;acy  was  to  prevent  plaintiff  from  engag- 
ing in  business  in  competition  with  defend- 
ant. It  was  held  that  the  conspiracy  al- 
leged directly  operated  not  alone  on  the 
manufacture  of  sugar  within  'the  state  of 
Pennsylvania,  but  on  interstate  commerce  in 
the  transportation  and  delivery  of  both  the 
raw  material  and  the  manufactured  product, 
and  was,  therefore,  within  the  federal  Anti- 
trust Act. 

Monopoly  of  milk  bonness  over  particnUr 
railroad. -— In  Delaware,  etc.,  R.  Co.  i?.  Kut 
ter,  (1906)  147  Fed.  51,  77  C.  C.  A.  315,  it 
appeared  that  the  defendant  railroad  com- 
pany entered  into  a  contract  with  plaintiff 
for  a  term  of  years  to  build  up,  develop,  and 
conduct  the  business  of  the  transportation  of 
milk  on  its  line  of  road.  The  plaintiff  was 
to  have  full  charge  of  such  business  and  was 
to  receive  as  compensation  a  percentage  of 
the  freights  earned  therein.  It  was  provided 
that  he  should  charge  rates  not  in  excess  of 
those  charged  by  competitive  roads,  and 
should  be  granted  the  exclusive  privilege  of 
transporting  milk  over  defendant's  lines,  "  so 
far  as  it  was  permitted  to  do  so  by  law." 
In  the  execution  of  the  contract  all  rates 
were  made  by  defendant,  and  plaintiff  was 
not  given  a  monopoly  of  the  milk  traffic.  It 
was  held  that  such  contract  was  not  in  vio- 
lation of  the  Anti-trust  Act. 

Indictment.  —  Since  a  conspiracy  to  mo- 
nopolize is  a  conspiracy  to  create  a  mo- 
nopoly, an  indictment  for  conspiracy  to 
monopolize  interstate  trade  and  commerce  in 
cotton  in  violation  of  the  Sherman  Anti- 
trust Law,  was  insufficient  where  it  failed 
to 'show  that  the  conspiracy,  if  successfully 
carried  out,  would  have  resulted  in  a  mo- 
nopoly. U.  S.  r.  Patten,  (1911)  187  Fed. 
664. 

Duplicity.  —  Under  this  section  monopo- 
lizing and  attempting  to  monopolize  com- 
merce are  separate  offenses  and  cannot  be  in- 
cluded in  one  count  of  an  indictment.  U.  S. 
r.  American  Naval  Stores  Co.,  (1909)  186 
Fed.  602. 

Joinder  of  defendants.  —  A  number  of  de- 
fondants  may  be  charged  jointly  under  this 
section  with  the  crime  of  attempting  to  mo- 
nopolize a  part  of  interstate  commerce,  U. 
S.  V.  MacAndrews,  etc.,  Co.,  (1906)  149  Fed. 
823. 

Sufficiency  of  evidence.  —  See  U.  S.  if. 
Reading  Co..   (1910)   183  Fed.  427, 
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Scope  of  sectioii.-— This  section,  prohibit- 
ing combinations  or  conspiracies  in  restraint 
of  trade  or  commerce  in  any  territory  of  the 
United  States,  is  not  limited  to  combinations 
and  conspiracies  which  operate  in  restraint 
of  the  trade  of  substantially  an  entire  terri- 
tory, but  apply  as  well  to  a  combination  and 
conspiracy  in  restraint  of  trade  and  com- 
merce in  a  single  city  in  a  territory.  Tribo- 
let  v.  U.  S.,  (1008)  11  Ariz.  436,  05  Pac.  86. 

The  word!  "•  combination  or  compiracy" 
as  used  in  this  section  are  synonymous,  and 
hence  an  indictment  alleging  that  defendants 
entered  into  a  "combination  or  conspiracy*' 
ill  restraint  of  trade  was  not  duj^Iicitous  as 
alleging  two  distinct  offenses.  Tnbolet  r.  U. 
S.,  (1008)  11  Ariz.  4.36,  06  Pac.  86. 

Muat  be  two  or  more  peroons  or  coxpor»- 
tions.  —  "  The  union  of  two  or  more  persons, 
the  conscious  participation  in  the  scheme  of 
two  or  more  minds,  is  indispensable  to  an 
unlawful  combination."  Per  Sanborn,  J.,  in 
Union  Pac.  Coal  Co.  v,  U.  S.,  (1000)  173  Fed. 
737,  07  C.  C.  A.  678.  In  a  prosecution  fo^ 
violation  of  section  3,  it  was  held  that  a  con- 
spiracy between  two  corporations  cannot  be 
formed  by  the  acts  and  thoughts  of  one  per- 
son acting  as  the  agent  of  both  corporations. 
Houston-Hart  Lumber  Co.  r.  Neal,  (N.  M. 
1011)  113  Pac.  621. 

Liability  of  officer!  of  corporation.— Where 
the  defendant  and  H.  entered  into  a  combina- 
tion and  conspiracy  in  restraint  of  trade  to 
control  the  meat  business  in  Phoenix,  Ariz., 
and  for  this  purpose  organized  a  corporation, 
the  fact  that  the  defendant  acted  merely  as 
an  officer  and  stockholder  in  such  corpora- 
tion, and  that  the  corporation  was  held  not 
guilty,  was  held  not  to  prevent  the  defendant's 
conviction  for  violating  this  Act.  Tribolet  17. 
U.  S.,  (1008)   11  Ariz.  436,  06  Pac.  86. 

Combination  of  throwing  companies.  —  A 
combination  between  several  brewing  com- 
panies forminff  a  Brewers'  Association,  en- 
tered into  for  the  purpose  of  preventing  com- 
petition in  the  manufacture  and  sale  of  their 
product,  fixing  the  price  and  controlling  the 
disposition  of  the  same  to  retail  dealers,  pro- 
viding that  its  members  shall  not  sell  such 
product  at  prices  fixed  by  themselves  nor  be- 
low prices  fixed  by  the  association,  and  al- 
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Jnriadiction  and  serrice  of  proceaa.  — The 
presence  of  one  of  the  defendants  in  the  fed- 
eial  district  in  which  suit  by  the  United 
States  under  this  section  is  brought  to  re- 
strain violations  of  this  Act  gives  the  Cir- 
cuit Court  jurisdiction,  and  justifies  it  in 
making  an  order  under  section  5,  for  the 
service  of  process  upon  all  the  other  defend- 
ants, wherever  they  may  be  found.  Standard 
Oil  Co.  t?.  U.  S.,  (1011)  221  U.  S.  1,  31  S.  Ct 
50.3,  56  U.  S.  (L.  ed.)  610,  aMrming  (1000) 
173  Fed.  177. 

Parties.  —  A  private  party,  who  has  sns* 
tained  special  injury  by  a  violation  of  the 
federal  Anti-trust  Act,  may  sue  in  a  federal 


lotting  the  business  of  sellinff  the  same  among 
them,  and  prohibiting  any  ox  them  from  sell- 
ing to  customers  allotted  to  another,  is  a 
trust  or  conspiracy  in  restraint  of  trade  with- 
in this  section,  and  an  attempt  to  coerce  an- 
other company  to  enter  the  trust  and  obey 
the  regulations  is  an  invasion  of  private 
right,  as  well  as  inimical  to  the  interests  of 
the  public;  and  the  purposes  and  practices  of 
such  a  combination  or  conspiracy  are  equally 
violative  of  the  common  law,  of  which  the  third 
section  of  the  statute  is  declaratory.  Leon- 
ard r.  Abner-Drury  Brewing  Co.,  (1006)  25 
App.  Cas.  (D.  C.)  161. 

indictment.  —  The  object  of  a  combination 
or  conspiracy  in  restraint  of  trade  being  un- 
lawful both  at  common  law  and  by  statute, 
an  indictment  therefor  was  not  objectionable 
for  failure  to  allege  the  means  by  which  the 
combination  or  conspiracy  was  to  be  accom- 
plished. Tribolet  v.  U.  8.,  (1008)  11  Ariz. 
436,  05  Pac.  86.  See  also  U.  S.  v,  Virginia- 
Carolina  Chemical  Co.,  (1008)  163  Fed.  66. 

Defecta  in  form.  —  Where  an  indictment 
for  combination  or  conspiracy  in  restraint  of 
trade  in  violation  of  this  section  was  uncer- 
tain as  to  some  of  its  allegations,  owing  to 
the  fact  that  the  offense  was  first  charged  in 
the  language  of  the  statute,  and  the  purposes 
and  objects  of  the  conspiracy  were  not  fully 
stated  until  after  the  overt  acts  were  de- 
scribed, the  defect  was  one  of  form  and  not 
of  substance,  not  prejudicial  to  defendant, 
and  therefore  immaterial  under  R.  S.  sec. 
1026,  2  Fed.  Stat.  Annot.  340,  providing  that 
no  indictment  shall  be  quashed  for  a  non- 
prejudicial defect  or  form.  Tribolet  r.  U.  S., 
(1008)  11  Ariz.  436,  05  Pac.  86. 

Senrioe  of  process  on  nonresident  corpora- 
tion.—  Upon  an  indictment  for  conspiracy  in 
restraint  of  trade  under  this  section,  the 
court  has  power,  by  virtue  of  R.  S.  sec.  716, 
4  Fed.  Stat.  Annot.  408,  which  authorizes 
such  courts  to  issue  all  writs  "  necessary  for 
the  exercise  of  their  respective  jurisdictions," 
to  issue  process  to  another  state  to  bring  be- 
fore it  corporation  defendants  who  are  citi- 
zens of  such  state  and  cannot  be  found  or 
served  in  the  state  or  district  of  the  indict- 
ment. U.  S.  r.  Virginia-Carolina  Chemical 
Co.,  (1008)   163  Fed.  66. 


court  for  injunction  under  the  general  equity 
jurisdiction  of  the  court,  where,  by  reason  of 
diversity  of  citizenship  of  the  parties,  the 
court  has  jurisdiction  of  the  suit.  Bigelow 
r.  Calumet,  etc.,  Min.  Co.,  (1007)  156  Fed. 
860. 

To  a  suit  under  this  section  to  restrain  a 
violation  of  this  Act  by  corporations  alleged 
to  constitute  a  combination  in  restraint  of 
or  to  monopolize  interstate  commerce,  mort- 
gagees of  such  corporations  are  not  necessary 
parties,  but  may  be  brought  in  if  it  appears 
that  their  interests  will  be  affected  by  the 
decree.  U.  S.  r.  Du  Pont  de  Nenaours, 
(1011)   188  Fed.  127. 
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A  minority  stockholder  in  a  corporation, 
who  is  not  an  officer  and  takes  no  part  in  the 
managenofin^  of  itd  businesa,  is  .not  subject 
to  a  suit  for  injunction  under  this  section, 
because  the  corporation  may  be  a  party  to  a 
contract  or  combination  to  restrain  or  mo- 
nopolize interstate  commerce.  U.  S.  17.  Du 
Pont  de  Nemours,    (1911)    188  Fed.  127. 

Pleadings.  —  A  proceeding  cannot  be  sus- 
tained to  set  aside  or  restrain  a  sale  of  a 
corporation's  assets  to  another  company  un- 
der the  Anti-trust  Act,  unless  it  appears 
that  the  sale  is  in  furtherance  df  an  intent, 
and  is  alleged  with  proper  details,  in  viola- 
tion of  the  statute.  Binney  t*.  Cumberland 
Ely  Copper  Co.,  (1910).  183  Fed.  650.    . 

Bvidescei  whether  documentary  or  cHral, 
sought  to  be  elicited  from  witnesses  sum- 
moned in  an  action  brought  by  the  United 
States  to  enjoin  an  alleged  conspiracy  by 
manufacturers  of  paper  to  suppress  compe- 
tition, in  violation  of  this  Act,  by  creating  a 
general  selling  and  distributing  agent,  is 
material,  where  it  would  tend  to  establish 
the  manner  in  which  such  agent  executed  its 
functions.  Nelson  r.  U.  S..  (1906)  201  U. 
S.  92,  26  S.  Ct.  368,  60  U.  &  (L.  ed.)  673. 

Combiaations  may  be  enjoined  if  the  ob- 
jects of  the  association  dre  such  as  to  violate 
til  is  Act.  Monarch  Tobacco  Works  v,  Ameri- 
can Tobacco  Co.,    (1908)    165  Fed.  774. 

Dissolntiott  of  combination.  —  Where  an 
existing  combination  in  corporate  form  has 
b(!en  adjudged  unlawful,  as  in  violation  of 
Anti-trust  Act,  and  to  have  monopolized  and 
to  be  monopolizing  a  large  part  of  th«  inter- 
state trade  in  a  particular  commodity,  it  is 
the  duty  of  the  court,  under  the  power  con- 
ferred by  this  section,  not  only  to  enjoin  fur- 
ther violation  of  the  Act,  but  to  render  its 
decree  effective  by  dissolving  the  illegal  com- 
bination. U.  S.  V,  Du  Pont  de  Nemours, 
(1911)    188  Fed.  127. 

Injunction  pending  final  dissolution.  — 
Pending  the  working  out  of  a  plan  for  dis- 
solving a  combination  found  to  control  the 
tobacco  industry  in  violation  of  the  Anti- 
trust Act,  and  for  re-creating  out  of  the  ele- 
ments composing  it  a  condition  which  would 
not  be  repugnant  to  the  prohibitions  of  the 
Act,  it  was  held  that  each  and  all  of  such 
elements  should  be  restrained  from  doing 
any  act  which  might  further  extend  or  en- 
large the  power  of  the  combination  by  any 
means  or  device  whatsoever.  U.  S.  v.  Ameri- 
can Tobacco  Co.,  (1911)  221  U.  S.  106,  31  S. 
Ct.  632,  55  U.  S.  (L.  ed.)  663,  reversing 
(1908)    164  Fed.  700. 

Injunction  after  withdrawal  from  combina- 
tion.—  A  member  of  a  combination  in  re- 
straint of  interstate  commerce,  in  violation 
of  this  Act,  who  has  in  good  faith  withdrawn 
from  such  combination,  is  not  subject  to  a 
suit  for  injunction  under  section  4;  nor,  if 
such  member  is  a  corporation,  is  the  fact 
that  a  minority  part  of  its  stock  is  owned 
by  members  of  the  combination  sufficient  to 
sustain  such  a  suit,  in  the  absence  of  proof 
that  such  ownership  is  employed  to  aid  the 
combination.  U.  S.  v.  Du  Pont  de  Nemours, 
(1911)    188  Fed.  127. 

The    purchase    by    an    interstate    railroad 


company  of  a  inajority  of  the  stock  of  an- 
other company  operating  a  competing  line 
affords  no  ground  tot  the.  granting  of  an  in- 
junction under  this  section,  where  such 
stock  was  sold  prior  to  the  suit.  U.  S.  r. 
Union  Pac.  R.  Co.,  (1911)   188  Fed.  104. 

Hearing  on'  manner  of  dissolution.  —  To 
give  effective  force  to  a  .decree  of  the  federal 
Supreme  Court  adju^ng  that  a  combina- 
tion controlling  the  tobacco  industry  offended 
against  this  Act,  the  court  below  Was  di- 
rected to  hear  the  parties,  by  evidence  or 
otherwise,  as  it  might  deem  prot>er,  for  the 
purpose  of  ascertaining  and  determining  upon 
some  plan  or  method  of  dissolving  the  com- 
bination, and  of.  re-creatij^,  out  of  the  ele- 
ments composing  it,  a  new  condition  which 
would  not  be  repugnant  to  the  law.  U.  S.  v. 
American  Tobacco  Co.,  (1911)  221  U.  S.  106, 
31  S,  Ct.  682>  56  U.  S.  (L.  ed.)  663,  reversing 
(1908)    164  Fedi  700. 

.  Receirers.  —  A  receiver  will  not,  in  the 
first  instance,  be  appointed  to  take  charge  of 
the  assets  and  property  &f  a  combination 
controlling  a  particular  industry,  in  viola- 
tion of  this  Act,  for  the  purpose  of  prevent- 
ing a  continued  vioUtion  of  the  law,  and 
thus  working  out,  by  a  sale  of  the  property 
of  the  combination  or  otherwise,  a  ebddition 
which  will  be  repugnant  to.  the  prohibitions 
of  the  Act,  since  the  extensive  power  which 
would  result  from  at  once  resorting  to  a  re- 
ceivership might  not  only  do  grievous  injury 
to  the  public,  but  also  cause  widespread 
and  perhaps  irreparable  loss  to  many  inno- 
cent persons.  U.  S.  r.  American  Tobacto  Co.. 
(1911)  221  U.  S.  106i  31  S.  Ct.  632,  56  U.  S. 
(L.  ed.)  663,  reversing  (1908)   164  Fed.  700. 

Time  for  compliance  with  decree  of  disso- 
lution.—In  Standard  Oil  Co.  f,  U.  S.,  (1911) 
221  U.  S.  1,  31  S.  Ct.  503,  55  U.  S.  (L.  ed.) 
619,  affirming  <1909)  173  Fed.  177,  it  was 
held  that  the  magnitude  of  the  interests  in- 
volved and  their  complexity  required  that 
six  months  be  given  in  which  to  execute  a 
decree  for  the  dissolution  of  a  holding  com- 
pany controlling  the  oil  industry  in  violation 
of  the  Anti-trust  Act,  and  for  the  transfer 
back  to  the  stockholders  of  the  subsidiary 
corporations  of  the  stook  which  had-  been 
turned  over  to  the  holding  company  in  ex- 
change for  its  own  jtobk. 

In  U.  S.  V.  American  Tobacco  Co.,  (1911) 
221  U.  S.  106,  31  S.  Ct.  632,  55  U.  S.  (L. 
ed.)  663,  reversing  (190?)  164  Fed.  700,  it 
was  held  that  six  months,  with  a  possible 
extension  of  sixty  days,  should  be  given  in 
which  to  work  out  a  plan  for  dissolving  a 
combination  found  to  control  the  tobacco  in- 
dustry, in  violation  of  the  Anti-trust  Act, 
and  re-creating  out  of  the  elements  composing 
it  a  condition  which  would  not  be  repugnant 
to  the  prohibitions  of  the  Act. 

Effect  of  dissolution.  —  Power  to  make 
normal  and  lawful  contracts  or  agreements 
is  not  taken  from  the  stockholders  of  the 
subsidiary  corporations,  or  the  corporations 
themselves,  by  a  decree  for  the  dissolution 
of  a  holding  company  found  to  offend  against 
the  Anti -trust  Act,  which  enjoins  such  stock- 
holders and  corporations  from  in  any  way 
conspiring  to  violate  the  statute,  or  from 
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tnollopolizing  or  attempting  to  monopolize 
in  virtue  of  their  stock  ownership,  and  pro- 
hibits all  agreements  between  them  tending 
to  produce  or  bring  about  further  violations 
of  the  statute,  but  such  decree  merely  re- 
strains them  from,  by  any  device  whatever, 
re-creating,  directly  or  indirectly,  the  illegal 
combination  which  the  decree  dissolves. 
Standard  Oil  Co.  f.  U.  S.,  (1911)  221  U.  S. 
1,  31  S.  Ct.  502,  55  U.  S.  (L.  ed.)  619,  af- 
firming   (1909)    173  Fed.   177. 

Extent  of  relief.  —  The  relief  to  be  granted 
where  a  combination  has  been  found  to  vio- 
late the  prohibitions  of  this  Act  against  com- 
binations in  restraint  of  interstate  or  foreign 
trade  or  commerce,  and  monopolization  or 
attempts  to  monopolize  any  part  thereof, 
should  be  dictated  by  the  duty  of  giving 
complete  and  efficacious  effect  to  such  pro- 
hibitions, the  accomplishment  of  this  result 
with  as  little  injury  as  possible  to  the  inter- 
ests of  the  general  public,  and  a  proper  re- 
gard for  the  vast  interests  of  private  prop- 
erty which  may  have  become  vested  in  many 
persons  as  the  result  of  the  acquisition  of 
stock  or  securities  of  the  combination  without 
any  guilty  knowledge  or  intent.  U.  S,  v, 
American  Tobacco  Co.,  (1911)  2^1  U.  S.  106, 
31  S.  Ct!  632,  56  U.  S.  (L.  ed.)  663,  reversed 
(1908)    164  Fed.  700. 

The  possible  serious  injury  to  the  public 


from  an  absolute  cessation  of  interstate  com- 
merce in  petroleum  and  its  products  by  the 
agencies  embraced  in  a  holding  company  con- 
trolling the  oil  industry,  in  violation  of  the 
Anti-trust  Act,  required  that  upon  dissolving 
the  holding  company,  the  subsidiary  corpora- 
tions should  not  be  enjoined  fro^  carrying  on 
interstate  commerce  until  the  dissolution  of 
the  combination  should  be  effected  in  accord- 
ance with  the  decree,  by  the  transfer  back  to 
the  stockholders  of  the  subsidiary  corpora- 
tions of  the  stock  which  had  been  turned  over 
to  the  holding  company  in  exchange  for  its 
own  stock.  Standard  Oil  Co.  v,  U.  S.,  (1911) 
221  U.  S.  1,  31  S.  Ct.  502,  55  U.  S.  (L.  ed.) 
619,  affirming    (1909)    173  Fed.   177. 

The  injury  which  might  be  inflicted  upon 
the  public  by  staying  interstate  commerce  in 
tobacco  and  its  products  by  a  combination 
controlling  the  tobacco  industry  in  violation 
of  the  Anti-trust  Act  was  held  to  forbid  the 
allowance,  in  the  first  instance,  of  a  perma- 
nent injunction  restraining  the  combination 
as  a  whole,  and  all  the  individuals  and  cor- 
porations which  form  a  part  of  or  co-operate 
in  it  in  any  manner  or  form,  from  continuing 
to  engage  in  interstate  commerce  until  th'e 
illegal  situation  is  cured.  U.  S.  v.  American 
Tobacco  Co.,  (1911)  221  U.  S.  106,  31  S.  Ct. 
632,  55  U.  S.  (L.  ed.)  663,  reversing  (1908) 
164  Fed.  700. 


Vol.  VII,  p.  345,  sec.  7- 

Who  may  sue.  —  Under  the  express  terms 
of  section  7,  one  injured  in  business  or  prop- 
erty by  another  through  a  combination  or 
conspiracy  to  restrain  or  monopolize  inter- 
state trade  may  sue  for  his  damages. 
Wheeler-Stenzel  Co..  v.  National  Window 
Glass  Jobbers*  Assoc,  (C.  C.  A.  1907)  152 
Fed.  864 ;  Ware-Kramer  Tobacco  Co.  r.  Ameri- 
can Tobacco  Co.,   (1910)   180  Fed.  160. 

Stockholders.  —  This  section  does  not  give 
a  right  of  action  to  a  stockholder  or  creditor 
of  a  corporation  by  reason  of  a  combination 
or  conspiracy  alleged  to  have  been  in  viola- 
tion of  the  Act  and  to  have  caused  the  bank- 
ruptcy of  the  corporation  resulting  in  the 
loss  of  plaintiff's  stcfck  or  debt;  the  right  of 
action  in  such  case  being  in  the  corporation 
or  its  trustee  in  bankruptcy.  Loeb  v.  East- 
man Kodak  Co.,  (C.  C.  A.  1910)  183  Fed. 
704. 

In  Ames  v,  American  Telephone,  etc.,  O)., 
(1909)  166  Fed.  820,  the  declaration  alleged 
that  the  T.  Telegraph  Co.,  in  which  the 
plaintiff  was  a  stockholder,  was  organized  to 
operate  an  independent  system  throughout 
th^  United  States,  after  which  the  defendant 
company  secured  control  of  the  T.  Company 
by  the  purchase  of  its  stock,  to  prevent  com- 
petition in  interstate  telephone  traffic,  which 
it  had  planned  to  carry  on.  The  defendant 
since  so  managed  the  T.  Company  as  not  to 
develop  its  business,  but  to  prevent  it  from 
doing  business,  and  suppressed  competition, 
until  the  T.  Company  was  forced  into  the 
hands  of  a  receiver.  By  such  control  the  de- 
fendant had  monopolized  interstate  telephone 
commerce,    and    thereby    rendered    worthless 


plaintiff's  stock  in  the  T.  Company,  which 
prior  thereto  had  been  worth  fifteen  dollars 
a  share.  On  demurrer  it  was  held  an  injury 
to  the  corporation,  and  not  to  the  stock- 
holders of  the  T.  Company,  and  that  the 
plaintiff  could  not  therefore  sue  in  his  own 
name  to  recover  treble  damages  under  this 
section. 

Municipal  corporation,  —  The  action  for 
threefold  damages  for  injury  to  *'  business  or 
property"  authorized  by  this  section  may 
oe  maintained  by  a  municipal  corporation 
against  the  foreign  corporate  members  of  a 
combination  forbidden  by  this  Act,  where 
the  municipality  was  led,  by  reason  of  the 
illegal  combination,  to  purchase  from  a  cor- 
poration at  an  excessive  price  the  iron  pipe 
needed  for  its  waterworks  system.  Chatta- 
nooga Foundry,  etc..  Works  v.  Atlanta. 
(1906)  203  U.'S.  390,  27  S.  Ct.  65,  51  U.  S. 
(L.  ed.)   241. 

Pleading.  —  Where  a  complaint,  under  this 
section,  to  recover  treble  damages  for  a  com- 
bination in  restraint  of  foreign  commerce, 
alleged  that  plaintiffs  were  coerced  by  de- 
fendants* unlawful  combination  to  pay  a  sum 
in  addition  to  a  reasonable  freight  rate, 
which  was  held  subject  to  forfeiture  in  case 
plaintiffs  shipped  by  other  lines  or  their 
consignees  received  freight  by  other  lines, 
and  also  contained  general  allegations  of 
damage,  it  sufficiently  alleged  that  plaintiffs 
had  suffered  damapre  .by  a  violation  of  the 
Act.  Thomsen  v.  Union  Castle  Mail  Steam- 
ship Co.,   (C.  C.  A.  1908)   166  Fed.  251. 

In  an  action  under  this  section  to  recover 
damages  for  an  ^llegeif  Unlawful  conspiracy 
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or  combination  in  restraint  of  interstate 
trade  and  oommeroe,  owing  to  the  compli- 
cated nature  of  the  case  and  the  numerous 
elements  which  may  enter  into  such  a  con- 
spiracy, the  plaintiff  must  be  given  liberal 
latitude  in  his  pleading,  and  matter  will  not 
be  stricken  from  his  complaint  on  motion 
under  a  state  statute  as  "irrelevant  and  re- 
dundant," unless  it  is  clearly  so;  but  matter 
which  is  manifestly  purely  evidentiary  will 
be  stricken  out.  Ware-Kramer  Tobacco  Co. 
r.  American  Tobacco  Co.,  (1010)  178  Fed. 
117. 

A  petition  to  recover  threefold  damages  for 
injury  to  the  plaintiff's  business  in  interstate 
and  foreign  commerce,  under  this  section, 
states  a  cause  of  action,  where  it  alleges  that 
the  plaintiff  was  a  manufacturer  of  tobacco 
which  it  sold  in  interstate  and  foreign  com- 
merce, and  facts  showing  that  the  defendants 
conspired  to  render  its  business  unprofitable 
and  ruin  and  destroy  the  same  through  com- 
peting corporations,  which  they  secretly  con- 
trolled, by  enticing  away  its  workmen,  by 
compelling  it  to  pay  more  than  the  normal 
price  for  leaf  tobacco,  and  to  adopt  unneces- 
sary and  expensive  means  to  sell  its  products, 
and  that  such  conspiracy  was  carried  out  to 
the  damage  of  plaintiff  in  a  siun  stated; 
such  acts  constituting  both  a  conspiracy  to 
restrain  interstate  commerce  and  an  attempt 
to  monopolize  the  same,  in  violation  of  sec- 
tions 1  and  2  of  the  Act.  People's  Tobacco 
Co.  V,  American  Tobacco  Co.,  (C.  C.  A.  1909) 
170  Fed.  396. 

For  other  cases  dealing  with  the  sufficiency 
of  the  pleadings  under  this  section,  see  Ixwwe 
t\  Lawlor,  (1906)  142  Fed.  216;  Wheeler- 
Stenzel  Co.  r.  National  Window  Glass  Job- 
bers' Assoc.,  (C.  C.  A.  1907)  152  Fed.  864; 
^fonarch  Tobacco  Works  w  American  Tobacco 
Co.,  (1908)  165  Fed.  774;  Pennsylvania 
Sugar  Refining  Co.  r.  American  Sugar  Refin- 
ing Co.,  (C.  C.  A.  1908)  166  Fed.  254;  Ware- 
Kramer  Tobacco  Co.  y.  American  Tobacco 
Co.,  (1910)  180  Fed;  160;  Hale  t\  O'Connor 
Coal,  etc.,  Co.,  (1908)  181  Fed.  267;  Meeker 
t?.  Lehigh  Valley  R.  Co.,  (C.  C.  A.  1910)  183 
Fed.  548. 

TlHvng  language  of  statute,  —  In  an  action 
under  this  section,  to  recover  damages  for 
injury  alleged  to  have  been  caused  to  plain- 
tiff by  reason  of  contracts  made  by  defendant 
in  restraint  of  trade  or  commerce  among  the 
several  states  or  with  foreign  nations,  and  an 
attempt  by  the  defendant  to  monopolize  such 
trade  or  commerce,  or  a  part  thereof,  in  vio- 
lation of  said  Act,  it  is  not  sufficient  to  frame 
the  declaration  in  the  language  of  the  stat- 
ute, but  the  nature  and  substance  of  the  con- 
tracts relied  upon,  and  the  substantial  facts 
alleged  to  constitute  an  attempt  at  monopoly, 
must  be  pleaded  to  enable  the  court  to  de- 
termine whether  they  are  in  violation  of  the 
statute,  and  to  enable  the  defense  to  properly 
prepare  to  meet  the  charge.  Cilley  v.  United 
Shoe  Mach.  Co.,  (1907)  162  Fed.  726. 

DefiniteneaB  and  certainty,  —  A  declaration 
in  an  action  brought  under  section  7  of  this 
Act,  to  recover  damages  for  a  violation  of 
section  1  of  the  Act,  was  held  bad  for  in- 
definiteness  and  uncertainty  in  describing  the 


alleged  combination  and  conspiracy  entered 
into  by  defendant  and  the  acts  done  which 
resulted  in  damage  to  plaintiff.  Rice  r. 
Standard  Oil  Co.,   (1905)    134  Fed.  464. 

Duplicity,  —  Section  1  of  this  Act  makes  a 
distinction  between  a  contract  and  a  combi- 
nation or  conspiracy  in  restraint  of  trade, 
and  a  declaration  in  a  suit  based  on  section 
7,  to  recover  damages  resulting  to  plaintiff 
from  a  violation  of  such  provision,  which 
alleges  in  a  single  count  that  defendant  en- 
tered into  a  "  contract,  combination,  and  con- 
spiracy" in  restraint  of  trade,  is  bad  for 
duplicity.  Rice  v.  Standard  Oil  Co.,  (1905) 
134  Fed.  464. 

Joinder  of  members  of  separate  combiBa- 
tions.  — See  Jayne  v.  Loder,  (C.  C.  A.  1906) 
149  Fed.  21,  9  Ann.  Cas.  294. 

Measure  of  damages.  —  Where  as  a  result 
of  conspiracy  or  combination  in  restraint  of 
interstate  commerce,  prohibited  by  this  Act, 
a  person  is  injured  by  beins  compelled  to  pay 
a  higher  price  for  any  article  affected  there- 
by than  he  would  otherwise  be  compelled  to 
pay,  he  may  recover  treble  the  amount  of  the 
damages  sustained.  Monarch  Tobacco  Works 
r.  American  Tobacco  Co.,  (1908)  165  Fed. 
774. 

Jury  triaL  —  An  action  by  a  shipper,  au- 
thorized by  this  section,  to  recover  treble 
damages  to  his  business  and  property  by  rea- 
son of  a  conspiracy  and  combination  by  in- 
terstate carriers  to  charge  excessive  and  un- 
lawful rates  for  the  shipment  of  coal  from 
the  mines  to  tide  water,  was  an  action  at 
law  as  to  which  the  parties  were  entitled  to 
a  jury  trial.  Meeker  v,  Lehigh  Valley  R.  Co., 
(1908)  162  Fed.  354. 

In  an  action  to  charge  certain  defendants, 
as  members  of  various  local  unions  of  a  labor 
organization,  with  liability  for  acts  of  agents 
of  the  organization  on  the  ground  of  a  com- 
bination in  restraint  of  interstate  commercp 
in  violation  of  section  1,  where  there  waii 
conflicting  testimony  as  to  their  knowledge 
of  such  acts  and  other  evidence  from  which 
inferences  must  be  drawn,  it  was  held  that 
question  of  liability  was  for  the  jury,  and 
that  it  was  error  to  withdraw  such  question 
from  them  and  to  submit  only  the  question 
of  damages.  Lawlor  v,  Loewe,  (C.  C.  A. 
1911)   187  Fed.  522. 

Damages  for  excessive  or  nnreasonable 
railroad  rates.  —  This  Act  does  not  give  any 
right  of  action  for  damages  sustained  by  the 
payment  of  excessive,  unjust,  or  unreasonabJo 
rates  of  interstate  carriers,  such  relief  bein<: 
provided  for  by  the  Interstate  Commerce  Act. 
Meeker  v,  Lehigh  Valley  R.  Co.,  (1908)  162 
Fed.  364. 

Evidence. — In  an  action  by  a  manufacturer 
doing  an  interstate  business  against  members 
of  a  labor  organization  to  charge  them  with 
liability  under  this  section,  one  of  the  viola- 
tions of  the  Act  charged  being  that  the  de- 
fendants combined  to  prevent  customers  of 
plaintiff  in  other  states  from  buying  his 
goods  by  means  of  threats  or  boycott,  etc, 
testimony  of  the  plaintiff's  salesmen  that 
customers  told  them  of  such  threats,  made 
by  persons  claiming  to  represent  defendant 
organization,   was   incompetent   as   hearsay. 
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Lawlor  v.  Loewe,  (C.  C.  A.  1911)  187  Fed. 
522. 

In  Virtue  v.  Creamery  Package  Mfg.  Ck>., 
(G.  G.  A.  1010)  179  Fed.  115,  the  evidence 
was  held  to  be  insuflScient  to  establish  a  com- 
bination or  conspiracy  in  restraint  of  inter- 
state trade  or  commerce  between  two  defend- 
ants, each  of  whom  brought  a  suit  against 
plaintiff  for  infringement  of  a  different  pat- 
ent, which  would  sustain  an  action  by  plain- 
tiff for  treble  damages  under  this  section. 

Limitation.  —  The  limitation  of  five  years 
prescribed  by  R.  S.  sec.  1047,  3  Fed.  Stat. 
Annot.  100,  for  any  **  suit  or  prosecution 
for  any  penalty  or  forfeiture,  pecuniary  or 
otherwise,  accruing  under  the  laws  of  the 
United  States,"  does  not  apply  to  the  action 
for  the  threefold  damages  for  injury  to 
"business  or  property,"  authorized  by  this 
section.  Chattanooga  Foundry,  etc..  Works 
V.  Atlanta,  (1906)  203  U.  S.  390,  27  S.  Ct. 
95,  51  U.  S.  (L.  ed.)  241. 

The  ten  years  limitation  prescribed  by  the 
Tenn.  Code,  sec.  2776,  for  *'  all  other  cases 
not  expressly  provided  for,"  rather  than  the 
one  year  limitation  prescribed  by  section  2772 
for  "  statute  penalties,"  or  the  three  years 
limitation  prescribed  by  section  2773  for  in- 
juries to  personal  or  real  property,  was  held 
to  govern  an  action  for  threefold  damages 
for  injury  to  "  business  or  property  "  brought 
in  the  federal  courts  sitting  in  Tennessee,  un- 
der the  Anti-trust  Act,  in  which  the  right  of 
recovery  was  based  on  the  excessive  price  for 
iron  water  pipe  which  a  municipality  was 
led  to  pay  by  reason  of  an  illegal  arrange- 
ment between  the  members  of  a  trust  or  com- 
bination formed  in  violation  of  that  Act. 
Chattanooga  Foundry,  etc.,  Works  r.  Atlanta, 
(1906)  203  U.  S.  390,  27  S.  Ct.  65,  51  U.  S. 
(L.  ed.)  241. 

Liability  of  members  of  labor  union.  — 
Members  of  a  labor  organization  to  destroy 
an  existing  interstate  traffic  in  hats,  bv  pre- 
venting the  manufacturers,  through  the  in- 
strumentality of  a  boycott,  from  manufactur- 
ing hats  intended  for  transportation  beyond 
the  state,  and  to  prevent  their  vendees  in 
other  states  from  reselling  the  hats  so  trans- 
ported, and  from  further  negotiating  with 
the  manufacturers  for  the  purchase  and 
transportation  of  such  hats  from  the  place  of 
manufacture  to  the  various  places  of  destina- 
tion, were  held  to  be  liable  for  the  threefold 
damages  which,  under  this  section,  may  be 
recovered  l)y  those  injured  in  business  or 
])roperty  by  violations  of  the  Act,  although  a 
negligible  amount  of  interstate  business  was 
affected  in  carrying  out  the  combination,  and 
although  the  members  of  the  combination 
were  not  themselves  engaged  in  interstate 
commerce.  Loewe  v,  Lawlor,  (1908)  208  U. 
S.  301,  28  S.  Ct.  301,  52  U.  S.  (L.  ed.)  488. 

Necessity  for  injury  to  existing  business. 
—  In  order  to  state  a  cause  of  action  for 
damages  for  conspiracy  in  restraint  of  inter- 
state commerce  under  the  federal  Anti-trust 
Act,  it  is  not  necessary  to  allege  injury  to  an 
existing  business,  though  it  is  necessary  to 
state  facts  showing  an  intention  and  pre- 
paredness to  engage  in  business,  it  being  as 
unlawful  to  prevent  a  person  from  engaging 


in  business  as  it  is  to  drive  one  out  of  busi- 
ness. Thomson  v.  Union  Castle  Mail  Steam- 
ship Co.,  (C.  C.  A.  1908)  166  Fed.  251; 
American  Banana  Co.  v.  United  Fruit  Co., 
(1908)  166  Fed.  261,  affirmed  (1909)  213 
U.  S.  347,  29  S.  Ct.  611,  63  U.  S.  (L.  ed.) 
826. 

Where  the  plaintiff  company,  in  a  suit  to 
recover  treble  damages  under  this  section, 
alleged  that  it  had  been  engaged  in  inter- 
state commerce,  but  had  temporarily  ceased 
business  and  enlarged  its  refinery  at  large 
expense,  and  prepared  and  intended  to  re- 
sume business  as  before,  but  had  been  pre- 
vented from  doing  so  by  defendant's  alleged 
acts,  the  complaint  was  not  demurrable  as 
showing  that  plaintiff  was  not  engaged  in 
business  and  had  no  established  business  to 
injure  at  the  time  of  the  conspiracy.  Penn- 
sylvania Sugar  Refining  Ck).  v,  American 
Sugar  Refining  Co.,  (C.  C.  A.  1908)  166  Fed. 
254. 

Defendant's  prior  acts  and  conduct.  —  In 
an  action  for  damages  to  plaintiff  by  the  de- 
fendant's alleged  combination  to  monopolize 
or  attempt  to  monopolize  interstate  com- 
merce in  tobacco,  defendant's  acts  and  con- 
duct prior  to  plaintiff's  organization  and  en- 
tering the  business  were  immaterial  as  res 
inter  alios  acta.  Monarch  Tobacco  Works 
r.  American  Tobacco  Co.,  (1908)  165  Fed. 
774. 

Necessary  showing.  —  It  is  only  necessary 
to  support  an  action  under  such  section  that 
complainant's  business  or  property  has  been 
in  some  way  injured  by  reason  of  defendant's 
illegal  scheme.  Monarch  Tobacco  Works  f'. 
American  Tobacco  Co.,   (1908)   165  Fed.  77 J. 

Reasonableness.  —  In  an  action  to  recover 
treble  damages  caused  by  an  unlawful  com- 
bination in  restraint  of  foreign  commerce, 
in  violation  of  the  federal  anti-trust  statute, 
whether  the  restraint  of  trade  caused  by  the 
combination  was  reasonable  or  unreasonable 
held  to  be  immaterial.  Thomson  i\  Union 
Castle  Mail  Steamship  Co.,  (C.  C.  A.  1908) 
166  Fed.  251;  Ware-Kramer  Tobacco  Co.  v. 
American  Tobacco  Co.,  (1910)  180  Fed.  160. 
These  cases  must  be  considered  as  overruled 
bv  Standard  Oil  Co.  i\  U.  S.,  (1911)  221 
r.  S.  1,  31  S.  Ct.  502,  55  U.  S.   (L.  ed.)   619. 

Place  of  combination.  —  Where  a  combina- 
tion  in  restraint  of  foreign  commerce,  in  vio- 
lation of  the  federal  Anti-trust  Act,  was  put 
in  operation  in  the  United  States  and  affected 
her  foreign  commerce,  it  was  not  material 
to  a  suit  by  a  person  injured  thereby  that  it 
was  formed  in  a  foreign  country.  Thomsen 
r.  Union  Castle  Mail  Steamship  Co.,  (C.  C. 
A.  1908)    166  Fed.  252. 

Acts  done  by  a  domestic  corporation  out- 
side the  United  States,  which  largely  de- 
pended for  their  efficiency  upon  the  co-opera- 
tion, in  a  conspiracy  to  drive  a  rival  out  of 
business,  of  soldiers  and  officials  in  Costa 
Rica,  acting  under  governmental  sanction,  in 
territory  over  which  that  state  exercises  a 
de  facto  sovereignty,  could  not  be  made  the 
basis  of  the  action  to  recover  threefold  dam- 
ages authorized  by  this  section,  on  behalf  of 
those  injured  in  their  business  by  reason  of 
violations   of   this    Act.     American    Banana 
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Co.  V.  United  Fruit  Co.,    (1909)    213  U.  S. 
347,  29  S.  Ct.  611,  53  IT.  S.  (L.  ed.)  826. 

Production  of  books  by  corporation.  —  A|i 
action  to  recover  treble  damages  under  this 
section  is  penal  in  character,  but  such  fact 


does  not  preclude  the  court  from  requiring 
the  defendant,  when  a  corporation,  to  pro- 
duce books  or  writing  under  R.  S.  sec.  724,  3 
Fed.  Stat.  Annot.  2.  American  Banana  Co.  r. 
United  Fruit  Co.,  (1907)   153  Fed.  943. 


TREASURY  DEPARTMENT. 


Vol.  VII,  p.  367,  sec.  245. 

Duties  of  assistant  secretaries.  —  Under 
this  section  the  Secretary  of  the  Treasury  is 
authorized  to  prescribe  the  duties  to  be  per-, 
formed  by  the  assistant  secretaries;  and  un- 
der section  161  R.  S.  the  first  assistant  is 
required,  "  in  case  of  the  death,  resignation, 
or  absence  of  the  head  of  any  department," 
to  perform  his  duties,  etc.     It  is  clear  from 


these  provisions  of  the  Revised  Statutes  that 
the  Secretary  of  the  Treasury  can  require  the 
assistant  secretary  "  to  ascertain,  determine, 
and  declare  "  the  net  ampunt  of  tlie  bounties 
which  Germany  paid  on  sugars,  and  to  fix  th^ 
amount  to  be  collected  on  importations  from 
that  country.  Franklin  Sugar  Refining  Co. 
V.  U.  S.,  (1910)  178  Fed.  743. 


Vol.  VII,  p.  384,  sec.  8. 

The  authority  conferred  upon  the  Comp- 
troller of  the  Treasury  by  this  section  to 
decide  questions  involving  payments  to  be 
made  from  the  Treasury  is  complete;  but  the 
Act  does  not  establish  a  rule  which  is  uni- 
versal and  without  exception.  Congress  did 
not,  by  this  enactment,  intend  to  shorten  the 
reach  of  sections  354  and  356  of  the  Revised 
Statutes,  or  to  repeal  those  sections  pro 
tanto,     (1904)  25  Op.  Atty.-Gen.  301. 


Generally  speaking,  the  decision  of  the 
Comptroller  of  the  Treasury  is  conclusive  in 
cases  involving  the  application  of  an  appro- 
priation and  the  expenditure  of  public 
moneys,  and  governs  the  auditing  officers  and 
himself  in  passing  accounts  under  this  sec- 
tion.    (1908)    26  Op.  Atty.-Gen.  609. 


TREATIES. 


Vol.  VII,  p.  420,  art.  VIII. 

Suit  to  restrain  an  association  from  using 
name  of  Austria-Hugarian  emperor  on  ad- 
vertising matter. — Under  the  Austrian  treaty 
of  June  27,  1871,  providing  that  consuls- 
general,  consuls,  vice-consuls,  and  consular 
agents  of  the  two  countries,  in  the  exercise 
of  their  duties,  may  apply  to  the  authorities 
within  their  district  for  the  protection  of 
the  rights  of  their  countrymen,  it  was  held 
that  the  imperial  and  royal  consul  of  Austria- 
Hungary  was  entitled  to  maintain  a  suit  in 
the  federal  courts  to  restrain  a  Pennsylvania 


beneficial  association  from  using  the  name 
of  the  Austria-Hungarian  emperor  as  a  part 
of  its  corporate  name,  and  his  portrait  as  a 
part  of  its  advertising  literature,  for  the  false 
and  fraudulent  purpose  of  inducing  subjects 
of  the  emperor  resident  in  the  I'nited  States 
to  believe  that  the  association  is  conducted 
under  the  customs  of  their  home  country,  and 
that  their  emperor  was  identified  with  an<^'a 
patron  thereof.  Von  Thodorovich  r*  Franz 
Josef  Beneficial  Assoc,  (1907)  154  Fed.  911. 


Vol.  VII,  p.  427,  art.  I. 

Forgery.  —  This  article  authorizing  extra- 
dition of  persons  charged  with  forgery  or 
uteerance  of  forged  papers  was  applicable 
where  it  appeared  that  written  instniraents 
had  been  falsely  uttered  by  accused  for  fraud 


and  deceit,  and  that  the  instruments  were  of 
such  a  description  that  they  might  defraud 
or  deceive  if  issued  with  such  intent.  Ex  p. 
Zentner,    (1910)   188  Fed.  344. 
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▼ol.  Til,  p.  603,  art.  I,  par.  4. 


Vol.  Vil,  p.  479,  art.  Vt. 

Eifect  of  subsequent  treaties.  —  The  treaty 
vrith. China  of  1868,  as  amended  by  the  treaty 
of  1880,  was  in  part  suspended  by  the  terms 
of  the  treaty  of  1894  for  a  period  of  ten 
years,  at  the  end  of  which  time  (China  hav- 

Vol.  Vil,  p.  484,  art.  II. 

The  ''additional  period"  of  one  year  pro- 
vided by  this  article,  beyond  the  period  in 
which  a  registered  Chinese  laborer  is  re- 
quired to  return  to  this  country,  is  only  for 

Vol.  Vil,  p.  518,  art.  II. 

Time  of  taking  effect  of  treaty.  —  The 
treaty  between  Cuba  and  the  United  States, 
signed  Dec.  11,  1902,  did  not  go  into  effect 
until  Dec.  27,  1903,  the  date  proclaimed  by 
the  President,  and  imports  from  Cuba  en- 
tered prior  to  that  date  were  not  entitled 
to  the  twenty  per  cent,  reduction  provided 

Vol.  VII,  p.  519,  art.  VIII. 

"Other  countries "  — Philippine  Islands, — 
The  Philippine  Islands  are  not  "  another 
country "  within  the  meaning  of  the  pro- 
vision of  this  article  that  the  rates  of  duty 
granted  to  Cuba  by  that  treaty,  being  a  re- 
duction of  twenty  per  cent,  from  the  rates 
prescribed  by  the  Tariff  Act  of  July  24,  1897, 

Vol.  VII,  p.  560,  art.  XIII. 

Extent  of  powers  conferred  on  consuls. — 
This  article,  which  gives  the  consular  officers 
of  eaeh  country  exclusive  power  to  determine 
differences  between  the  captains  and  crews 
of  vessels  of  their  own  nation,  and  prohibits 
the  courts  of  the  other  country  from  interfer- 
ing therein,  does  not  expressly  or  by  implica- 
tion grant  privileges  or  confer  powers  which 
exempt  a  German  vessel  employing  seamen  in 
a  port  of  this  country  from  the  obligation  to 
observe  the  restrictive  provisions  of  section 


ing  given  notice  of  its  final  termination),  the 
treaty  obligations  between  the  United  States 
uiid  that  empire  were  the  same  as  they  were 
immediately  before  the  taking  effect  of  that 
treaty.     (1904)  25  Op.  Atty.-Gen.  137. 


such  time  as  the  disability  therein  mentioned 
continues,  the  extreme  limit  of  such  exten- 
sion under  any  circumstances  being  one  year. 
(1903)   25  Op.  Atty.-Gen.  48. 


for  therein  from  the  duties  imposed  by  Tariff 
Act  July  24,  1897,  ch.  11,  30  Stat.  L.  161,  2 
Fed.  Stat.  Annot.  391.  M.  J.  Dalton  Co.  t7. 
U.  S.,  (1907)  161  Fed.  143;  U.  S.  v.  M.  J. 
Dalton  Co.,  (1907)  161  Fed.  144.  Contra 
Franklin  Sugar  Refining  Ck).  v,  U.  S.,  (1906) 
144  Fed.  663. 


30  Stat.  L.  161,  ch.  11,  2  Fed.  Stat.  Annot. 
391,  or  any  tariff  laws  subsequently  enacted, 
shall  continue  preferential  in  respect  to  all 
like  imports  from  other  countries.  Faber  v. 
U.  S.,  (1911)  221  U.  S.  649,  31  S.  Ct.  659, 
65  U.  S.    (L.  ed.)    897. 


24  of  the  Act  of  Dec.  21,  1898,  ch.  28,  30 
Stat.  L.  763,  6  Fed.  Stat.  Annot.  871.  The 
Neck,   (1906)   138  Fed.  144. 

Jurisdiction  of  admiralty  courts.  —  Thid 
article  does  not  deprive  the  admiralty  courts 
of  the  United  States  of  jurisdiction  to  de- 
termine the  rights  of  an  American  seaman 
who  enters  and  leaves  the  service  of  a  Ger- 
man vessel  within  this  country.  The  Neck, 
(1906)  138  Fed.  144;  The  Baker,  (1907) 
157  Fed.  486. 


Vol.  VII,  p.  576,  article  the  second. 

state  pilotage  laws.  — Olsen  v.  Smith,  (1904)  195  U.  S.  332,  25  S.  Ct.  62,  49  U.  S.  (L.  ed.) 
224,  affirming  the  case  set  out  in  the  original  note. 


plaint  under  the  local  law  where  the  accused 
is  found.  In  re  Herskovitz,  (1901)  136  Fed. 
713. 

For  other  notes,  see  under  this  title,  voL 
7,  p.  604,  art.  III. 


Vol.  VII,  p.  584,  art.  X. 

Sufficiency  of  complaint.  —  Under  this  ar- 
ticle a  complaint  for  the  arrest  and  examina- 
tion of  an  alleged  offender  is  not  required  to 
set  out  the  offense  with  the  particularity  of 
an  indictment,  but  is  sufficient  if  it  conforms 
to  the  requirements  of  a  preliminary  com- 

Vol.  VII,  p.  603,  art.  I,  par.  4. 

Participation  in  fraud  by  agent  or  trustee,  this  article,  to  be  tried  for  the  crime  of  "par- 
—  Persons  surrondered  by  Canada  to  the  ticipation  in  fraud  by  an  agent  or  trustee," 
United  States,  under  paragraphs  4  and  10  of      were  tried  for  such  crime  where  the  indict- 
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Vol.  VII,  p.  eOS,  art.  I,  par.  4. 
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▼ol.  Vn,  p.  eM»  art.  I. 


States,  between  an  officer  and  agent  of  the 
government  and  hia  codefendants,  which 
sets  out  facts  showing  a  corrupt  agreement 
between  the  defendants  and  overt  acts  by 
means  of  which  the  purpose  of  such  agree- 
ment was  effected  and  the  government  de- 
frauded, charges  fraud  by  an  agent  and  par- 
ticipation therein  by  the  other  defendants, 
within  the  meaning  of  clauses  4  and  10  of 
this  article,  and  is  sufficient  to  warrant  their 
extradition  for  trial  thereunder.  U.  S.  9. 
Greene,  (1906)  146  Fed.  766. 


ment  charged  them  with  conspiracy  with  a 
disbursing  officer  of  the  government  to  de- 
fraud the  United  States  by  presenting  false 
and  fraudulent  claims  to  such  officer  and  by 
his  allowance  and  payment  of  the  same  from 
public  money  in  his  hands,  the  acts  and  trans- 
actions charged  and  proved  before  the  extra- 
dition commissioner  and  under  the  indict- 
ment being  the  same.  Greene  t;.  U.  S.,  (C. 
C.  A.   1907)    164  Fed.  401. 

Description    of    offense.  —  An    indictment 
charging  a  conspiracy  to  defraud  the  United 

Vol.  VII,  p.  604,  art.  III. 

Trial  for  offense  committed  after  extradi- 
tion.—  Immunity  from  trial  for  offense  com- 
mitted by  a  person  after  his  extradition, 
until  he  has  been  afforded  an  opportunity  to 
return  to  the  country  whence  he  was  extra- 
dited, was  not  given  by  the  provisions  of  the 
treaties  with  Great  Britain  of  Aug.  9,  1842, 
and  July  12,  1889.  Collins  v.  O'Neil,  (1909) 
214  U.  S.  113,  29  S.  Ct.  676,  53  U.  S.  (L.  ed.) 
933  {affirming  (1907)  161  Cal.  340,  90  Pac. 
827,  01  Pac.  397),  wherein  the  court  said: 
"  The  question  then  is.  Does  either  the  treaty 
or  convention,  by  express  provision  or  by 
inference,  provide  for  a  return  of  the  crimi- 
nal to  the  surrendering  country  after  his 
surrender,  and  after  a  subsequent  commis- 
sion of  a  crime  in  the  country  to  which  he 
was  surrendered?  To  ask  the  question  is  to 
answer  it.  The  plaintiff  in  error  contends 
for  the  treaty  right  to  leave  the  country, 
notwithstanding  his  commission  of  the  sub- 
sequent crime.  This  we  cannot  assent  to.  It 
is  impossible  to  conceive  of  representatives  of 
two  civilized  countries  solemnly  entering  into 
a  treaty  of  extradition,  and  therein  providing 
that  a  criminal  surrendered  according  to  de- 
mand, for  a  crime  that  he  has  committed,  if, 
subsequently  to  his  surrender,  he  is  guilty 
of  murder  or  treason  or  other  crime,  is  never- 
theless to  have  the  right  guaranteed  to  him 
to  return  unmolested  to  the  country  which 
surrendered  him.  We  can  imagine  no  coun- 
try, by  treaty,  as  desirous  of  exacting  such 
a  condition  of  surrender,  or  any  country  as 
willing  to  accept  it.  When  a  treaty  or  stat- 
ute contains  a  provision  that  the  party  sur- 
rendered shall  be  tried  for  no  other  offense 
until  he  has  had  an  opportunity  to  leave  the 
country,  the  meaning  of  such  a  provision  is 
perfectly  plain,  and  must  receive  a  reasonable 
and  sensible  construction.  The  party  pro- 
ceeded against  must  not  be  tried  for  any 
other  offense  existing  at  the  time  when  he 
was  extradited  (whether,  at  the  time  of  such 
extradition,  it  had  or  had  not  been  discov- 
ered), until  he  shall  have  had  a  reasonable 
time  to  return  to  the  country  from  which  he 
was  taken,  after  his  trial  or  other  termina- 
tion of  the  proceeding.  That  such  privilege 
should  be  accorded  to  one  who  commits  a 

Vol.  Vil,  p.  654,  art.  i. 

Judicial  determination  of  treaty.— In  Ea  p.  treaty  between  the  United  States  and  Italy 
Charlton,  (1911)  186  Fed.  880,  it  was  held  is  abrogated  merely  because  Italy  refuses  to 
that  the  court  may  not  declare  that  this      surrender  ita  subjects  committing  orimea  in 

vm 


crime  after  his  surrender  to  a  demanding 
government  lacks  all  semblance  of  reason  or 
sense." 

Punishment  under  prior  conviction  of  otber 
offense  than  that  for  which  extradited.  —  The 
omission  of  the  words  "  or  be  punished " 
from  the  provision  of  this  article  that  no 
person  extradited  **  shall  be  triable  or  be 
tried "  for  any  crime  or  offense  committed 
prior  to  his  extradition,  other  than  the  offense 
tor  which  he  was  surrendered,  until  he  shall 
have  had  opportunity  of  returning  to  the 
country  from  which  he  was  surrendered,  does 
not  justify  the  imprisonment,  upon  a  former 
conviction  for  another  and  different  offense, 
of  a  person  extradited  from  Canada  for  an 
offense  against  the  United  States,  until  he 
has  had  an  opportunity  to  return  to  Canada 
—  especially  where  extradition  had  been  re- 
fused for  the  other  offense,  since  this  omis- 
sion is  inadequate  to  overcome  the  posi- 
tive provisions  of  R.  S.  sees.  6272,  6275,  3 
Fed.  Stat.  Annot,  77,  78,  and  the  otherwise 
manifest  scope  and  object  of  the  treaty,  and 
the  earlier  Ashburton  treaty  of  1842,  7  Fed. 
Stat.  Annot.  682,  which  are  to  limit  impris- 
onment as  well  as  the  trial  to  the  crime  for 
which  extradition  has  been  demanded  and 
granted.  Johnson  v.  Browne,  (1907)  205 
U.  S.  309,  27  S.  Ct.  639,  61  U.  S.  (L.  ed.) 
816. 

Prosecution  for  subsequent  offense  before 
trial  for  offense  for  which  extradited.  —  An 
extradited  person  is  given  no  right  to  have 
the  trial  of  the  offense  for  which  he  was  ex- 
tradited brought  to  a  conclusion  before  he 
can  be  tried  for  an  offense  subsequently  com- 
mitted by  the  provisions  of  the  treaties  with 
Great  Britain  of  Aug.  9,  1842,  and  July  12, 
1889,  under  which  he  is  entitled  to  a  reason- 
able time  to  return  to  the  country  whence  he 
was  extradited  before  he  can  be  tried  for  an- 
other offense  committed  prior  to  his  extra- 
dition. Collins  V.  O'Neil,  (1909)  214  U.  S. 
113,  29  S.  Ct.  576,  53  U.  S.  (L.  ed.)  933,  af- 
firming (1907)  161  Cal.  340,  90  Pac.  827,  91 
Pac.  397. 

For  other  notes,  see  under  this  title,  vol 
7,  p.  684,  art.  X. 


▼el.  yn,  p.  eM«  art.  I. 


TREA  TIES. 


Vol.  VII,  p.  749,  art.  n. 


the  United  States  and  then  fleeing  to  Italy, 
where  the  United  StatcH  has  dealt  with  the 
treaty  as  subsisting,  and  has  honored  the 
requisition  of  the  Italian  government  for  the 
surrender  of  its  citizens. 

Sufficiency  of  evidence.  —  This  article 
which  provides  for  extradition  from  one 
country  to  the  other  of  persons  charged  with 
crime  in  the  demanding  country,  "  provided 
ttiat  this  shall  only  be  done  upon  such  evi- 
dence of  criminality  as  according  to  the  lawn 
of  the  place  where  the  fugitive  or  person  so 
charged  shall  be  found  would  justify  his  or 
her  apprehension  and  commitment  for  trial 
if  the  crime  had  been  there  committed/'  does 
not  warrant  the  return  to  Italy  of  a  person 
there  charged  with  murder,  where  the  only 

Vol.  Vii,  p.  654,  art.  11,  par.  Vli. 

Necesaary  proof.  —  To  warrant  the  extra* 
dition  of  a  person  to  ItaJy  under  this  section, 
which  provides  for  the  extradition  of  per- 
sons charged  with  *^  the  embezzlement  of 
public  moneys  committed  within  the  jurisdic- 
tion of  either  party  by  public  officers  or  de- 
positors/'  where   the   accused   was   charged 

Vol.  VII,  p.  656,  art.  III. 

Conatmction.  —  This  article  provides  that 
the  citizens  of  each  of  the  contracting  parties 
shall  receive,  in  the  states  and  territories 
of  the  other,  the  most  constant  protection 
and  security  for  their  persons  and  property, 
and  shall  enjoy  in  this  respect  the  same 
rights  and  privileges  as  are  or  shall  be 
granted  to  the  natives,  on  their  submitting 
themselves  to  the  conditions  imposed  on  the 
natives,  and  article  23  declares  that  the  citi- 
zens of  each  party  shall  have  free  access 
to  the  courts  in  order  to  maintain  and  defend 
their  own  riffhts  without  any  other  condi- 
tions, restrictions,  or  taxes  than  such  as  are 
imposed  on  the  natives,  etc.  It  has  been 
held  that  such  sections  do  not  create  in 
Italian  subjects  not  resident  in  the  United 
States  any  new  or  substantial  rights  of  per- 
son or  property  to  be  enforced  in  the  United 
States;    their  purpose,  so  far  as  they  con- 


evidence  presented  of  his  connection  with  the 
offense  is  hearsay.  Ex  p,  Fudera,  (1908) 
162  Fed.  591. 

Citizens  and  snbjecta  of  contracting  par- 
ties, —  The  word  "  persons "  in  this  treaty, 
providing  for  the  surrender  of  persons 
charged  with  enumerated  crimes,  is  suffi- 
ciently broad  to  embrace  citizens  and  sub- 
jects of  the  contracting  parties,  and  a  citi- 
zen of  the  United  States  who  while  in  Italy 
commits  an  offense,  and  who  then  flees  to 
the  United  States,  is  within  the  treaty  and 
may  be  extradited  thereunder,  though  Italy 
has  always  construed  the  word  so  as  not  to 
include  its  citizens  and  subjects.  E»  p. 
Charlton,  (1911)  186  Fed.  880. 


with  havinff  as  treasurer  of  a  hospital  em- 
bezzled its  lunds,  it  was  held  that  the  proof 
must  show  that  the  hospital  was  a  public  in- 
stitution, that  the  accused,  as  its  treasurer, 
was  a  public  officer  or  depositor,  and  tha^ 
the  money  taken  was  public  money.  Ex  p, 
Ronchi,  (1908)  164  Fed.  288. 


cem  rights  of  person  or  property  of  non- 
resident Italians,  being  limited  to  the  pre- 
vention of  invidious  discriminations  in  favor 
of  citizens  of  the  United  States  and  against 
subjects  of  Italy,  with  respect  to  the  en- 
joyment or  enforcement  in  the  United  States 
of  privileges  and  rights  of  person  and  prop- 
erty, arising  and  existing  wholly  inde- 
pendently of  such  provisions.  Fulco  v, 
Schuylkill  Stone  Co.,  (C.  C.  A.  1909)  169 
Fed.  98. 

This  article  does  not  require  a  state  to 
give  the  nonresident  alien  relatives  of  an 
Italian  subject  a  right  of  action  for  damages 
foi  his  death,  although  such  action  is  af- 
forded to  native  resident  relatives,  and  al- 
though the  existence  of  such  an  action  may 
indirectly  promote  his  safety.  Maiorano  v, 
Baltimore,  etc.,  R.  Co.,  (1909)  213  U.  S.  268, 
29  S.  Ct.  424,  63  U.  S.  (L.  ed.)  792. 


Vol.  VII,  p.  659,  art.  XXIIi. 

Construction.  —  See   under  this   title,   voL  7,  p.  666,  art.  III. 


Vol.  VII,  p.  664,  art.  I. 

Citisena  and  subjects  of  contracting  partiea.  —  See  under  this  title,  vol.  7,  p.  664,  art.  I. 


Vol.  VII,  p.  749,  art.  II. 

Failure  to  define  exact  boundary.— Failure 
to  define  the  exact  boundary  of  the  Isthmian 
or  Panama  canal  zone  In  this  treaty  with  the 
Republic  of  Panama,  does  not  affect  the  title 
of  the  United  States,  where  description  is 
sufficient  for  identification,  and  the  bounda- 
ries have  been  practically  identified  by  the 
concurrent  action  of  the  two  nations  alone 
interested.  Wilson  v.  Shaw,  (1907)  204  U. 
&  24»  27  8,  (X  233«  61  U.  S.  (l^.  ed.)  361.  . 


Failure  to  use  technical  terms  of  convey- 
ancing.—The  title  of  the  United  States  to 
the  Isthmian  or  Panama  canal  zone  under 
this  treaty  is  no  less  perfect  because  of  the 
omission  from  that  treaty  of  some  of  the 
technical  terms  used  in  ordinary  conveyance 
of  real  estate.  Wilson  r.  Shaw,  (1907)  204 
IJ.  S,  24,  27  S,  Ct,  ?33,  51  U,  S,  (U  ed  )  351, 


im 


▼oL  TU,  p.  768,  art.  I. 


THE  A  TIES. 


y*L  TU,  p.  817,  art.  Till. 


Vol.  VII,  p.  768,  art.  I. 

Sight  of  alien  creditors.  —  The  right  of 
citizens  of  Prussia  under  this  treaty  to  at- 
tend to  their  affairs  in  the  United  States,  and 
for  that  purpose  to  enjoy  the  same  security 
and  protection  as  natives  in  the  country 
wherein  they  reside,  is  not  violated  by  the 
refusal  of  a  state  court,  on  grounds  of  public 
policy,  to  apply  the  doctrine  of  comity  so  as 
to  subject  by  attachment,  to  the  payment  of 
an  indebtedness   due  a  German   corporation 


from  a  German  subject,  a  fund  within  the 
state  to  which  one  of  its  own  citizens  as- 
serts a  claim,  where  the  effect  of  judgment  in 
favor  of  the  corporation  would  be  to  remove 
tlie  fund  to  a  foreign  country,  there  to  be 
administered  in  favor  of  the  foreign  credit- 
ors. Disconto  Gesellschaft  t*.  Umbreit,  (1908) 
208  U.  S.  670,  28  S.  Ct.  337,  62  U.  S.  (L. 
eJ.)    626. 


Vol.  VII,  p.  778,  art.  IX. 

Proceedings  for  surrender  of  deserter  — 
right  to  proceeds  of  forfeited  recognizance.  — 
In  Tucker  v.  U.  S.,  (C.  C.  A.  1907)  157  Fed. 
386,  it  appeared  that  on  demand  of  a  Russian 
vice-consul  process  was  issued  by  a  United 
States  commissioner,  upon  which  a  deserter 
from  a  Russian  naval  vessel  was  arrested  and 
detained  in  prison  for  surrender  to  the  vice- 
consul  or  master  of  the  vessel,  in  accordance 
with  the  requirement  of  article  9  of  this 
treaty,  which  provides  that  such  assistance 
shall  be  rendered  by  either  country  to  the 
other  in  such  cases  on  proper  demand  and  at 
the  cost  of  the  party  making  the  demand. 
The  person  so  held  was  discharged  on  a  writ 
of  habeas  corpus  by  the  District  Court,  on 
the  ground  that  he  was  not  a  deserter  within 


the  meaning  of  the  treaty,  but,  on  an  appeal 
being  taken,  such  court  required  him  to  enter 
ir?to  a  recognizance  with  a  surety  to  appear 
and  abide  the  judgment  of  the  higher  court. 
The  judgment  of  the  District  Court  was 
finally  reversed  by  the  Supreme  Court,  and, 
the  defendant  failing  to  appear,  suit  was 
brought  by  the  United  States  on  the  recog- 
nizance, and  the  amount  of  the  penalty  there- 
in was  paid  into  court  by  the  surety.  It  was 
held  that  the  recognizance  was  not  taken  for 
the  benefit  of  the  vice-consul  of  the  Russian 
government,  and  that  the  court  had  no  power 
under  the  treaty  or  any  rule  of  comity  to 
award  the  amount  recovered  thereon  to  him 
in  reimbursement  for  costs  expended  in  the 
proceedings. 


Vol.  VII,  p.  815,  art.  III. 

Obligations  of  reincorporated  municipality. 
—  The  present  city  of  Manila,  reincorpo- 
rated by  the  Philippine  Commission  with 
substantially  the  same  municipal  powers, 
area,  and  inhabitants  as  the  Spanish  munici- 
pality of  the  same  name,  is  liable  upon  mu- 


nicipal obligations  incurred  prior  to  the  ces- 
sion of  the  Philippine  Islands  by  the  treatv 
of  Paris  of  Dec.  10,  1898,  to  the  United 
States.  Vilas  r.  Manila,  (1911)  220  U.  S. 
346,  31  S.  Ct.  416,  66  U.  S.  (L.  ed.)  491. 


Vol.  VII,  p.  817,  art.  VIII. 

Public  property  belonging  to  the  city  of 
Manila  as  a  municipal  corporation  cannot  be 
regarded  as  having  passed  to  the  United 
States  under  the  cession  by  Spain  of  the 
Philippine  Islands  for  a  cash  consideration, 
under  the  treaty  of  Paris,  of  all  *' buildings, 
wharves,  barracks,  forts,  structures,  public 
highways,  and  other  immovable  property 
which,  in  conformity  with  law,  belong  to  the 
public  domain,  and  as  such  belongs  to  the 
Crown  of  Spain,"  especially  in  view  of  the 
further  stipulation  protecting  and  safeguard- 
ing the  property  aiid  property  rights  of  mii- 
nicipal  corporations  precisely  as  were  those 
individuals.  Vilas  t*.  Manila,  (1911)  220  U. 
S.  346,  31  S.  Ct.  416,  56  U.  S.   (L.  ed.)   491. 

Office  of  solicitor  of  the  courts  of  first  in- 
stance.— The  protection  accorded  to  the  prop- 
erty or  rights  of  private  individuals  by  this 
treaty  does  not  extend  to  the  office  of  so- 
licitor of  the  courts  of  first  instance  of  the 
capital  of  Porto  Rico,  lawfully  purchased  in 
perpetuity,  prior  to  the  occupancy  of  Porto 
Rico  by  the  military  authorities  of  the  United 
States,  and  the  cession  of  that  island  to  the 


United  States.  Alvarez  y  Sanchez  v.  U.  S., 
(1910)  216  U.  S.  167,  30  S.  Ct.  361,  64  U.  S. 
(L.  ed.)  432. 

An  hereditary  franchise,  granted  by  the 
Spanish  Crown  and  appurtenant  to  the  office 
of  "  alguacil  mayor  "  of  Havana,  giving  the 
exclusive  right  of  slaughtering  cattle  in  the 
city  of  Havana,  was  held  to  constitute  pri- 
vate property,  within  the  protection  of  this 
treaty,  of  which  the  owner  could  not  law- 
fully be  deprived  without  compensittlon  by 
the  military  governor.  O'Reilly  de  Camara 
r.  Brooke,  (1906)   136  Fed.  384. 

The  Roman  Catholic  church  in  Porto  Rico 
must  be  regarded  as  a  legal  personality,  with 
capacity  to  sue  and  to  take  and  hold  prop- 
erty, in  view  of  the  law  and  history  of  the 
Roman  Empire,  of  Spain,  and  Porto  Rico 
down  to  the  time  of  the  cession  to  the  United 
States,  and  of  the  recognition  accorded  to 
it  as  an  ecclesiastical  body  by  this  treaty, 
and  by  the  law  of  nations.  Ponce  v.  Roman 
Catholic  Apostolic  Church,  (1908)  210  U.  S. 
296,  28  S.  Ct.  737,  52  U.  S.  (L.  ed.)   1088, 


im 
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Vol.  VII,  p.  834,  art.  XIII. 

Jvriadictioii  of  €0iirt8  takeo  away.  --  In 
Em  p.  Anderson,  (1910)  184  Fed.  114,  the 
second  paraffraph  of  this  article  was  held  to 
govern  in  all  matters  of  difference  between 
the  captain  of  a  Norwegian  vessel  lying  in 
a  port  of  the  United  States,  or  the  officer 
then  in  command  of  the  vessel,  and  a  member 
of  the  crew,  relating  to  a  matter  of  the  ship's 
discipline,  whether  the  occurrences  complained 

Vol.  VII,  p.  875,  art.  4  bis. 

Effect  of  treaty.  —  By  the  convention  oon* 
eluded  at  Brussels  Dec.  14,  1900,  by  the  In- 
ternational Ckinference  for  the  Protection  of 
Industrial  Property,  at  which  the  United 
States  was  represented,  it  was  among  other 
things  ordain^:  "Art.  4  5i«.  Patents  ap- 
plied for  in  the  different  contracting  states 
oy  persons  admitted  to  the  benefit  of  the  con- 
vention under  the  terms  of  articles  2  and  3, 
shall  be  independent  of  the  patents  obtained 
for  the  same  invention  in  uie  other  states, 
adherents  or  nonadherents  to  the  Union. 
This  provision  shall  apply  to  patents  existing 
at  ^  the  time  of  its  going  into  effect.  The 
same  rule  applies  in  the  case  of  adhesion  of 
new  states  to  patents  already  existing  on 


of  took  place  on  the  vessel  or  on  the  whart  at 
which  she  lay,  and  that  where  all  parties 
concerned  were  citiiwas  of  Norway,  and  the 
affair  was  not  of  such  seriousness  as  to  dis- 
turn  the  public  peace,  the  local  courts  were 
without  jurisdiction  to  arrest  and  detain  of- 
ficers of  the  ship  on  warrants  issued  at  the 
instance  of  a  seaman  whether  before  or  after 
his  discharge  from  tl^e  vesseL 


both  sides  at  the  time  of  the  adhesion." 
This  convention  was  ratified  by  'the  Senate 
March  7,  1901,  and  proclaimed  by  the  Pres- 
ident to  go  into  effect  Sept.  14,  1902,  32 
Stat.  L.  1936.  It  has  been  held  that  such 
treaty  was  self-executing,  and  the  effect  of 
its  ratification  was  a  complete  doing  away 
with  the  interdependence  of  foreign  and  do- 
mestic patents,  and  of  the  limitation  imposed 
on  the  term  of  domestic  patents  for  inven- 
tions previously  patented  in  foreign  coun- 
tries by  R.  S.  sec.  4887,  5  Fed.  Stat.  Annot. 
468,  prior  to  its  amendment  in  1897.  Hen- 
nebique  Constr.  Co.  v.  Myers,  (CCA.  1909) 
172  Fed.  869. 


WAR  DEPARTMENT   AND   MILITARY 

ESTABLISHMENT. 


Vol.  VII,  p.  960,  seo.  1117. 

A  minor  cannot  lawfully  be  enlisted  in 
any  branch  of  the  military  or  naval  service 
without  the  consent  of  his  parents,  and  one 
who  has  so  enlisted  by  misrepresenting  his 
age  will  be  discharged  by  writ  of  habeas 
corpus  at  suit  of  his  parents.  Ex  p.  Hough- 
ton, (1904)    129  Fed.  239. 

In  Em  p.  Lewkowitz,  (1908)  163  Fed.  646, 
it  was  said :  "  It  is  well  settled  that  an 
enlistment  in  the  army  by  a  minor  without 
his  parents'  consent  is  valid  as  to  the  minor, 
although  voidable,  under  section  1117  of  the 
U.  S.  R.  S.,  on  the  application  of  the  parent. 
In  re  Morrissey,  (1890)  137  U.  S.  157,  US. 
Ct.  67,  34  U.  8.  (L.  ed.)  644;  In  re  Miller, 
(1902)  114  Fed.  838,  52  C  C  A.  472.  As 
the  enlistment  is  valid  as  to  the  minor,  any 
military  offense  committed  by  him  after  or 
in  connection  with  his  enlistment  may  be 
punished;  and  the  fact  that  he  enlisted  with- 
out his  parents'  consent,  or  that,  after  the 
military  authorities  have  instituted  proceed- 
ings against  him,  his  parent  has  instituted 
legal  proceedings  for  his  release,  does  not  de- 
prive the  military  authorities  of  th^  power 


to  punish.  In  re  Scott,  (1906)  144  Fed.  79, 
75  C  C  A.  237;  Moore  r.  U.  S.,  (C  C  A. 
1908)  159  Fed.  701;  In  re  Dowd,  (1898)  90 
Fed.  718;  In  re  Carver,  (1906)  142  Fed. 
623." 

The  marine  corps  of  the  United  States  is 
not  a  part  of  the  navy,  and  enlistments  there- 
in are  not  governed  by  the  statutes  relating 
to  enlistments  in  the  navy,  but  by  regula- 
tions prescribed  by  the  Secretary  of  the 
Navy,  under  whose  government  and  control 
such  corps  is  primarily  placed;  and  such  offi- 
cer, having  prescribed  in  the  published  regu- 
lations of  his  department  that  "the  regula- 
tions for  the  recruiting  service  of  the  army 
shall  be  applied  to  the  recruiting  service  of 
the  marine  corps,  as  far  as  practicable,"  the 
enlistment  of  minors  therein  is  governed  by 
the  statutory  provisions  relating  to  army  en- 
listments, and  no  person  under  the  age  of 
twenty-one  years  can  lawfully  enlist  without 
thfr  consent  of  his  parents  or  guardians,  a? 
required  by  this  section.  McCalla  •^.  F^wri 
(C  C  A.  1906)  144  Fed.  61, 


F.  8«  A,  Supp.-- 119 
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Vol.  VII,  p.  998,  sec.  3. 

JBrtOrs  and  injusiice  done  in  the  proceed- 
ings before  the  examining  board  convened  un- 
der the  authority  of  this  section,  which  re- 
sulted in  the  discharge  of  an  officer  with  one 
year's  pay,  by  an  order  made  by  the  Presi- 
dent in  tlie  exercise  of  his  reserved  power 
to  review  the  proceedings  and  decisions  of 
such  board,  canilot  be  corrected  by  the  courti 
on  certiorari.  Reaves  r.  Aiiisworth,  (1^11) 
219  U.  S.  296,  31  S.  Ct.  230,  66  U.  S.  (L. 
ed.)  226. 

Due  process  of  law.  —  A  proceeding  under 
tills  section  which  resulted  in  the  discharge 
of  an  oAcer  with  one  yearns  pay,  by  order  of 


the  President,  was  not  had  wlthoUi  Jlifris^ 
dictioh,  and  hence  without  due  process  6t 
law,  because  the  board  had  previously  ttiad^ 
an  order  that  such  officer  was  theli  physidlill^ 
incapacitated  for  service  from  disability  cota- 
trActed  in  line  of  duty  but  had  a  reasonable 
hope  of  recovery,  and  that  he  could  not  with 
safety  proceed  with  his  examlliatioti,  sine^ 
slich  order  was  merely  pi'ovisionftl,  dild  fiot 
a  final  decision,  which,  under  the  law,  would 
have  entitled  him  to  be  retired  with  three- 
quarters  pli^  fot  lile.  Reaves  i^.  Aihiworih, 
(1911)  219  U.  S.  296,  31  S.  Ct.  230,  55  U. 
S.  (L.  ed.)  22d. 


Vol.  VII,  p.  1013,  sec.  12^. 

A  CAddt.in  the  United  States  Military 
Aeademy  at  West  Point  is  not  an  officer  in 
the  army,  Within  the  meaning  of  this  section. 
HartigaD  v.  U.  S.,  (1905)  190  U.  S.  169,  25 
S.  Ct.  204,  49  U.  S.  (L.  ed.)  484. 


Tile  act  of  tht  ffivernbt  of  n  state  id  t^- 

lieving  ati  officer  of  the  Natiofial  Guard  of 
his  oomitiand,  doel  not  constitute  a  reiBdral 
of  the  officer  from  his  offibe»  within  the  nl^n- 
ing  ol  thig  section.  State  f.  Jelks,  (1903) 
138  Ala.  115.  35  So.  60. 


Vol.  Vil,  p.  1017,  sec.  1242. 

This  section  is  not  a  criminal  statute.  It 
simply  prohibits  the  disposition  of  the  mili- 
tary stores  of  the  United  States,  except  as 
they  are  issued  to  soldiers  in  the  service  of 
the  United  States.  U.  S.  r.  Smith,  (1907) 
156  Fed.  859.  See  also  Ontai  v.  U.  S.,  (C. 
C.  A.  1911)    188  Fed.  310. 

Retention  of  title  by  soTemment.  —  This 
sectiod,  tikeii  in  cdnriedtion  wiili  sectioii  3748j 
makes  it  clear  that  in  supplying  the  recruit 
with  an  equipment  suitable  diid  neee^Ary  fot 


the  discharge  of  his  militair  duties  the  gov- 
ernment has  been  very  careful  to  retain  title 
to  the  same.  It  would  seem  to  be  public  prop- 
erty, whether  it  remains  in  depot  or  is  put 
in  the  possession  of  the  individual  soldier. 
The  circumstance  that,  when  his  term  ex- 
pires, he  is  allowed  to  retain  such  articles  of 
clothing  as  he  has  then  in  use,,  does  .not 
chaiig6  the  charactei-  bt  hit  holdiflgf  ^le  be 
is  in  the  service  of  the  government.  Lobosoo 
€.  U.  B.,  (C,  C.  A.  1911)  183  Fed.  742. 


Vol.  VII,  p.  1038,  sec.  1262. 

TMe  *'pif  ptijp^t'*  oh  which  the  ptt-cjent*' 

age  of  incre$ised  pay  to  ati  army  officer  serv- 
ing iii  the  Philippine  Islands  is  to  be  coth- 
puted,  under  Acts  of  Ma^  26,  IdOO,  itnd 
March  2,  1901,  includes  the  longevity  pay  id 


it^hieh  h^  is  entitled  uhder  this  station,  as 
\\'ell  as  the  mihimutn  pay  preS<;ribed  by  sec- 
tion 1261.  U.  8.  r.  Mills,  (1905)  197 'U.  S. 
S23,  25  S.  Ct.  434,  49  U.  S.  (L.  ed.)  732. 


VoL  VII,  p.  1070,  sec.  1. 

A  oonstable  may  arrest  a  deserter  in  ally  part  of  the  state  without  a  warfalit. 
If.  Pritchett,  (1909)  219  Mo.  696,  119  S.  W.  386. 


State 


Vol.  VII,  p.  1073,  see.  1.    Uce  o/  Maf^k  i,  t^di.] 


Refusal  to  answer  on  adtrice  of  connseL  — 
Where  a  clviliaii  subpcenaed  ^as  advised  bjr 
competent  counsel  that  certain  questions 
flsked  of  him  with  reference  to  a  publication 
concerning  an  army  rifle  contest,  if  answered, 
might  subject  him  to  a  civil  or  criminal  prose- 
cution for  libel,  and  for  this  reason  he  re- 
fused to  answer  on  advice  of  counsel,  and 
pot  from  an^  evil  intent  or  with  legal  malice. 


1  '  * 

his  refusal  did  not  constitute  a  Yiofatioii  of 
such  Act.  U.  S.  V.  Praeger,  (1907)  149  fed. 
474* 

Waiver  of  jury  trial.  —  In  a  proceeding  to 
punish  a  civilian  for  refusal  to  testify  before 
a  genera)  military  court-martial  under  ibis 
Act<  the  parties  may  waive  a  jury  by  wtitr 
ten  stipulation.  U.  S.  V.  Praeger,  (ld07) 
149  Fed.  474. 


t7W 


WATERS. 


Vol.  VII,  p.  lOdO,  sec.  2339. 

fteasoQ  for  statute.  —  Thid  and  the  follow- 
ing section  (R.  S.  sees.  23^9  and  2840)  do 
not  contemplate  that  the  privilege  Of  appro* 
priating  water  or  the  right  to  oocupj  outside 
land  for  the  purpose  of  its  conveyaftce  to  the 
land  of  the  appropriator  sliould  be  unre- 
stricted. The  reason  for  the  law  was  the 
necessity  for  the  use  of  water  upon  the  l&tii 
which  existed  in  the  sections  of  country  to 
which  its  proTisions  were  intended  to  be  ap- 
plicable. Those  sections,  without  the  tigni 
to  use  water  upon  them,  taken  from  the  pub- 
lic domain,  would  haye  remained  a  wilder- 
ness. Where  the  water  must  be  brought  from 
a  distance,  unless  the  appropriator  could  con- 
vey it  over  the  intervening  land,  the  privilege 
would  be  useless.  I'he  rights  recognised  by 
the  statute  therefore  spring  fronj  necessity, 
and  the  necessity  is  common  to  all  the  set- 
tlers in  the  neighborhood;  so  that,  in  order 
that  others  may  not  suffer  injury,  the  rights 
of  the  appropriator^  both  as  to  water  and 
right  of  way,  are  limited  by  his  needs.  Bog- 
Imo  17.  Giorgetta,  (1904)  20  Colo.  App.  3d8, 
78  Pac.  612.  * 

Who  may  approprlAte.  —  One  who  com- 
pletes a  ditch  across  public  lands  for  irriga- 
tion purposes,  and  who  is  in  possession  there- 
of at  the  time  another  makes  his  homestead 
entry  on  the  lands,  acquires  a  right  of  way 
across  the  lands,  and  the  homesteader  takes 
his  homestead  subject  to  such  right  of  way. 
Cottonwood  Ditch  Co.  v.  Thom,  (1909)  39 
Mont.  116,  101  Pac.  825. 

An  appropriation  of  water  by  "squatter's 
right,"  not  recognized  bv  the  laws  of  the 
itate,  the  decisions  of  its  courts,  nor  the 
general,  well-recognized  or  widely  respected 
custom  therein,  dpes  not,  by  virtue  of  this 
section,  give  to  the  settler  wbo  has  appro- 
priated water  in  that  way  for  a  less  period 
than  ten  years  an  exclusive  right  as  against 
other  settlers  upon  the  satne  stream.  Meng 
r.  Cotfee,  (1903)  67  Neb.  600,  9&  N.  W.  713. 

^ut  a  settler  who  so  appropriates  water, 
and  afterwards  duly  enters  and  receives  a 
patent  to  the  land  from  the  government,  may^ 
as  against  other  patentees  from  the  govern- 
ment upon  the  same  stream,  count  the  time 
during  which  he  appropriated  the  water  as  a 
mere  squatter  in  making  out  the  statutory 
period  of  prescription i  Meng  r.  Coffee,  ( 1903 ) 
67  Neb.  600,  93  N.  W.  713. 

What  waters  may  h%  appropriated*  —  This 
section  does  not  authorize  one  person  to  go 
on  th#  private  property  of  another  to  make 
an  appropriation  except  by  condemnation  pro- 
ceedings;  the  general  government  having 
merely  authorized  the  prospective  appropri- 
ator to  go  0)1  the  public  domajn  for  that  pur- 


pose. Prentice  v.  Mc&ay,  (190d)  38  Mont. 
114,  98  Pac.  1081. 

It  can  make  no  difference  that  the  waters 
collecting  and  forming  what  is  known  as  a 
spring  are  seepage  and  percolating  waters, 
rather  than  from  a  well-defined  subterranean 
stream,  so  long  as  such  waters  gravitate  to 
and  collect  at  a  certain  and  definite,  point 
arid  there  constitute  a  volume  of  water  Imown 
and  designated  as  a  spring.  In  either  case 
such  waters  found  upOn  the  public  domalh, 
when  subject  to  location  and  appropriation 
for  any  useful  or  beneficial  purposes  under 
the  state  statutes,  are  protected  and  reserved 
from  futqre  disposition  under  this  section. 
Ja'.  Quime  v.  Chambers,  (1908)  1^  tdaho 
405,  98  Pac.  4 15. 

As  long  as  land  belongs  to  the  United 
States  as  a  part  of  the  public  domain,  the 
water  flowing  over  the  same  in  nonnavigable 
streams  is  subject  to  appropriation  for  the 

f HI r poses  recognized  and  acknowledged  by  the 
ooal  laws,  customs,  or  decisions  of  the  courts; 
and  the  mere  fact  that  a  stream  traversing 
such  public  lands  may  border  at  some  point 
or  for  some  space  on  a  specific  territory  re- 
served by  the  government  for  some  particular 
governmental  use  or  purpose  will  not  of  itself 
destroy  the  public  character  of  its  watei's, 
which  remain  subject  to  appropriation  the 
same  as  though  the  reserve  had  not  been  cre- 
ated, unless  by  the  creation  thereof  there  wai 
a  competent  reservation  of  the  waters  also 
for  use  in  connection  therewith.  U*  S.  V. 
Conrad  Invest.  Co.,  (1907)   156  ted.  l23. 

Iti  an  action  involving  an  alleged  atoro- 
priation  of  certain  springs,  it  appeared  that 
certain  so-called  "  springs  "  occupied  a  space 
of  about  one-half  an  acre,  and  that  during  a 
portion  of  the  year  about  ten  acres  wer^ 
marshy,  and  a  witness  testified  that  the 
springs  rested  right  on  the  brow  of  a  drop- 
ofi';*that  there  was  quite  a  bit  of  water  stand- 
ing around  in  the  springs,  and  it  looked  as  if 
there  might  be  five  or  six  springs;  but  the 
evidence  showed  that  there  was  no  stream 
leading  into  them,  and  that  the  water  there- 
from formed  no  channel  or  stream  in  leaving, 
though  during  a  portion  of  the  wet  season 
some  of  the  water  would  flow  down  for  a 
short  distance  on  the  side  hill,  where  it  would 
disappear  in  the  soil.  It  was  held  that  the 
pools  of  water  were  not  live  springs,  and  that 
they  constituted  nothing  inore  than  a  bog 
occasioned  by  seepage  water.  Dickey  v.  Mad- 
dux, (1908)  48  Wash.  411,  93  Pac.  1090. 

fteaerved  lands.  —  the  creation  by  the 
government  of  an  Indian  reservation  on  the 
public  lands  bordering  on .  a  nonnavigable 
stream  operates  ae  a  reservation  of  so  mucK 
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of  the  waters  of  such  stream  as  may  he  re- 

S[uired  by  the  proper  needs  of  the  government 
or  use  on  th%  reservation  for  the  benefit  of 
the  Indians  thereon;  but  any  surplus  remains 
subject  to  appropriation  by  others  in  ac- 
cordance with  the  local  laws  and  customs, 
and  such  right  includes  the  right  to  erect 
necessary  dams,  although  they  may  rest  in 
part  on  the  lands  of  tl^  reservation.  U.  S. 
17.  Conrad  Invest.  Co.,  (1007)  156  Fed.  123. 
Priority  of  appropriation.  —  The  (broad 
principle  which  underlies  the  relative  rights 
of  appropriators  from  the  same  stream  is, 
that  whoever  is  first  in  time  is  first  in  right, 
aAd  the  fact  that  the  stream  the  waters  of 
which  are  appropriated  is  interstate  and 
nonnavigable  does  not  affect  the  rule.  Bean 
V.  Morris,  (C.  C.  A.  1008)  150  Fed.  051. 
One  who  by  prior  appropriation  has  ac- 

Suired  a  right  to  the  waters  of  a  stream 
owing  through  the  public  lands,  for  irriga- 
tion purposes,  is  protected  in  such  right,  as 
affainst  subsequent  appropriators,  although 
the  latter  withdrew  the  water  within  a  dif- 
ferent state.  Morris  v.  Bean,  (1003)  123 
Fed.  618. 

One  who  has  acquired  a  right  to  the  use  of 
water  from  a  stream  flowing  through  the 
public  land,  for  domestic  or  irrigation  pur- 
poses, in  accordance  with  the  laws  of  the 
state,  is  protected  therein;  and  the  jurisdic- 
tion of  a  federal  court  to  determine  the  con- 
flicting rights  of  parties  is  not  affected  by 
the  fact  that  their  lands  and  their  points  of 
diversion  of  the  water  are  in  different  states. 
Anderson  v,  Bassman,  (1005)  140  Fed.  14. 

Where  the  water  rights  under  which  plain- 
tiffs claimed  title  were  located  prior  to  any 
settlement  on  the  lands  by  defendant's 
grantors,  the  plaintiffs  are  entitled  to  prior- 
ity. Driskill  v.  Rebbe,  (1008)  22  S.  D.  242, 
117  N.  W.  135. 

Where  plaintiff  posted  notices  of  appro- 
priation of  water  flowing  from  certain  ar- 
tesian wells  on  the  public  domain,  and  there- 
after proceeded  within  sixty  days  to  con- 
struct her  ditches,  etc.,  which  work  she  prose- 
cuted continuously  until  enjoined,  her  rights 
to  the  water  flowing  from  the  wells  were 
prior  to  those  acquired  by  a  locator  of  the 
land  as  a  homestead  after  the  posting  of  the 
notices.  De  Wolfskill  r.  Smith,  (1007)  5 
Cal.  App.  175,  80  Pac.  1001. 

Where  L.  enters  upon  a  tract  of  land 
claimed  and  held  by  I.  as  a  homestead  entry, 
and  appropriates  und  diverts  the  waters  of 
a  spring  tnereon,  and  conveys  the  same  by 
means  of  a  pipe  tg  other  lands,  and  thereafter 
I.'s  homestead  entry  is  canceled  and  C.  en- 
ters the  land  as  a  homestead,  the  latter  takes 
the  same  subject  to  the  burden  and  servitude 
of  L.'s  water  appropriation  and  easement, 
and  under  the.  statute  of  this  state  and  this 
section  such  water  right  and  easement  will 
be  protected  by  the  courts.  Le  Quime  v. 
Chambers,  (1908)  15  Idaho  405,  08  Pac. 
415. 

Where  a|i  irrigation  company  built  its 
canal  on  government  land  after  plaintiff  had 
filed  his  homestead  entry  on  it,  but  before 
patent  was  issued  to  him,  the  patent  was  not 
subject  V>  \^^  xX^U  of  the  company,    Atkin- 
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son  17.  Washington  Irrigation  Co.,  (1006)  44 
Wash.  75,  86  Pac.  1123. 

An  adverse  vae  of  the  waters  of  a  stream 
to  give  a  right  to  such  use  by  prescription 
as  against  another  user  must  have  been  to 
the  detriment  of  the  latter,  and  continued 
with  his  acquiescence  during  the  full  period 
of  the  statute  of  limitations  under  a  claim 
of  right.  So  long  as  there  was  such  quantity 
of  water  in  a  stream  that  the  use  of  a  por- 
tion of  it  by  defendants  did  not  deprive  plain- 
tiffs of  the  quantity  to  which  they  were  en- 
titled, or  so  long  as,  when  the  quantity  be- 
came insufficient,  plaintiffs  forcibly  prevented 
its  use  by  defenduits,  the  statute  did  not  nin 
against  an  action  ,by  plaintiffs  to  establish 
a  priority  of  right.  Anderson  r.  Bassman, 
(1005)  140  Fed.  14. 

Righta  acquired  by  appropriation.  —  The 
rights  which  one  may  acquire  in  government 
land  for  conducting  and  storing  water,  and 
subject  to  which  the  patentee  shall  take  the 
land,  spring  from  necessity  only.  Boglino  v, 
Giorgetta,  (1904)  20  Coki.  App.  338,  78  Pac 
612. 

This  section  does  not  create  rights,  but  is  a 
recognition  by  Congress  of  a  pre-existing 
right  of  possession,  constituting  a  valid  claim 
to  its  continuance.  Mohl  v,  Lamar  Canal 
Co.,  (1004)  128  Fed.  776. 

Vested  rights  in  public  lands  to  a  right  of 
way  for  ditches,  canals,  or  reservoirs,  for 
water  purposes,  are  not  acquired  until  the 
actual  completion  of  the  work,  so  that  the 
water  can  be  applied  to  beneficial  use.  U.  S. 
•t\  Rickey  Land,  etc.,  Co.,  (1008)  164  Fed. 
496. 

One  who  has  constructed  upon  the  vacant 
public  lands  of  the  United  Sti^tes  a  systep 
of  reservoirs  and  ditches  for  the  distribu- 
tion of  water  appropriated  by  him  for  irriga- 
tion purposes,  and  has  secured  the  approval 
of  his  plan  and  appropriation  by  the  state 
board  of  irrigation,  and  was  using  his  said 
reservoirs  and  ditches  for  the  storage  and 
distribution  of  such  waters  before  said  lands 
are  entered,  has  a  vested  and  accrued  right 
within  the  meaning  of  sections  2330  and  2340 
of  the  Revised  Statutes  of  the  United  States. 
Rasmussen  r.  Blust,  (1000)  85  Neb.  198,  122 
N.  W.  862. 

Rights  acquired  under  this  section  are  not 
forfeited  by  failure  to  comply  with  the  Act 
of  March  3,  1801,  sees.  18,  20,  6  Fed.  Stat 
Annot.  608-510,  granting  the  right  of  wsy 
to  canal  and  ditch  companies  for  irrimtion 
purposes.  Cottonwood  Ditch  Co.  f?.  Thorn, 
(1000)  30  Mont.  121,  104  Pac.  281. 

The  federal  Supreme  Court  will  assume, 
in  the  absence  of  state  leffislation  to  the  con- 
trary, that  prior  appropriators  of  the  waters 
of  an  interstate  stream  at  a  point  in  Wyom- 
ing could  acquire  rights  as  against  junior 
appropriators  of  the  waters  of  the  same 
stream  ii^  Montai\^,  enforceable  in  the  latter 
state.  Bean  r.  Morris,  (1011)  221  U.  S.  485, 
31  S.  Ct.  703,  55  U.  S.  (L.  ed.)  821. 

Where  defendants  had  acquired  a  right  of 
way  for  an  irrigation  ditch  across  certain 
land,  when  it  was  unoccupied  public  land  of 
the  United  States,  as  authorised  by  this  stat- 
ute,  they  hfi4  |io  right  by  reason  of  sueb  enH- 
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ment,  after  plaintiff  acquired  title  to  the  land 
and  without  his  consent,  to  construct  an  ad- 
ditional ditch  on  a  different  line  varying  one 
to  twenty  feet  distant  from  the  line  of  the 
old  ditch.  Vestal  v.  Young,  (1906)  147  Gal. 
716,  82  Pac.  381. 

Extent  and  puiposct  of  appropriation.— 
Appropriation  of  considerable  quantities  of 
water  in  seasons  when  that  may  be  done 
without  sensible  injury  to  lower  owners  does 
not  give  a  prescriptive  right  to  divert  the 
whole  stream  in  dry  seasons.  Meng  r.  Coffee, 
(1903)  67  Neb.  600,  93  N.  W.  713. 

DiTersion^in  another  state,  —  In  California 
the  common-law  rule  of  riparian  rights,  and 
not  that  of  prior  appropriation,  governs  the 
right  to  use  water  from  a  stream  for  pur- 
noses  of  irrigation,  each  riparian  owner  hav- 
ing the  right  to  make  a  reasonable  use  of  a 
reasonable  quantity  of  water  on  his  land.    In 


Nevada  the  rule  of  priority  of  appropriation 
governs  without  reference  to  whether  or  not 
the  lands  are  riparian.  Riparian  owners  of 
lands  on  a  stream  in  California  and  appro- 
priators  of  waters  for  irrigation  purposes 
from  the  same  stream  lower  down  in  Nevada 
are  equally  protected  in  the  rights  given 
them  by  the  laws  of  the  respective  stotes, 
both  subject  to  the  limitation  that  a  reason- 
able quantity  of  water  only  for  the  beneficial 
use  to  which  it  was  devoted  should  be  taken ; 
that  it  should  be  economically  distributed, 
and  the  surplus  unused  returned  to  the 
stream;  and  where  the  quantity  of  water  in 
the  stream  was  at  times  insufficient  even  for 
the  users  in  California  they  would  be  re- 
strained from  diverting  water  from  the  stream 
during  such  part  of  the  time  as  would  give 
to  the  lower  users  in  Nevada  their  just  share. 
Anderson  v.  Bassman,  (1906)  140  Fed.  14. 


Vol.  VII,  p.  1098,  see.  1. 

Condemnation.  —  In  a  proceeding  by  the 
United  States,  to  condemn  land  for  reservoir 
purposes  under  this  Act,  whether  a  more 
feasible  plan  of  irrigation  than  the  one. 
adopted  might  be  devised,  or  some  other  site 
selected  for  the  reservoir,  is  immaterial;  the 
determination  of  the  proper  government  au- 
thorities being  conclusive.  U.  S.  r.  Burley, 
(1909)   172  Fed.  616. 

Private  land.  —  This  Act  contemplates  the 
irrigation  of  private  as  well  as  government 


land.    Burley  v.  U.  S.,  (C.  C.  A.  1910)   179 
Fed.  1. 

State  laws.  —  This  Act  not  only  recognizes 
the  constitution  and  laws  of  the  state  pro- 
viding for  the  appropriation  of  its  waters 
and  the  reclamation  of  its  arid  lands,  but  it 
requires  that  the  Secretary  of  the  Interior, 
in  carrying  out  the  provisions  of  the  Act, 
shall  proc^  in  conformity  with  such  laws. 
Burley  v,  U.  S.,  (CCA.  1910)  179  Fed.  1. 


Vol.  VII,  p.  1099,  sec.  3. 

Withdrawals.  —  This  section  provides  for 
two  classes  of  withdrawals,  and  the  excep- 
tion of  homestead  entry  from  the  second  has 
no  application  to  the  first;  withdrawals  and 
reservations  thereunder  being,  from  the  ne- 
cessity of  the  case,  absolute.  U.  S.  v.  Han- 
son, (C  C  A.  1909)  167  Fed.  881. 

Withdrawals  under  the  first  clause  are  not 


subject  to  location  for  mining  purposes,  being 
reserved  for  government  use,  while  lands 
withdrawn  under  the  second  clause  are  dis- 
posed of  only  for  homesteads,  and  as  all  lands 
open  to  homestead  entry  are  subject  to  min- 
ing location,  lands  withdrawn  under  the  sec- 
ond clause  are  so  subject.  Loney  v,  Scott, 
(Ore.  1910)  112  Pac.  172. 


Vol.  VII,  p.  1099,  seo.  4. 

The  secretary  may  establish  rules  regulat- 
ing the  use  of  the  withdrawn  lands  while  not 
needed  for  the  purpose  for  which  they  are 
reserved,  and  may  lease  them  for  grazing 
dnd  limit  the  number  of  animals  to  be  gn*azed 
thereon;  the  revenue  derived  from  the  leases 
going  into  the  reclamation  fund  provided  bv 
the  Act.  Clyde  v.  Cummings,  (1909)  36  Utah 
401,  101  Pac.  106. 

Cliarges.  —  Hie  Secretary  of  the  Interior, 
being  authorized  to  tax  and  determine  the 
charges,  was  authorized  to  divide  the  same 
into  two  parts,  one  for  construction,  and  the 
other  for  maintenance  and  operation;  and 
hence  he  was  authorized  to  impose  reasonable 
assessments  on  land  irrigated  prior  to  the 
time  when  payment  of  the  major  portion  of 
the  cost  of  construction  had  been  made,  and 


the  works  passed  under  management  of  the 
owners  of  the  irrigated  land.  U.  S.  V,  Can- 
trail,  (1910)   176  Fed.  949. 

Where,  by  a  contract  between  the  United 
States  and  landowners  tributary  to  a  federal 
irrigation  system,  suoh  landowners  agreed  to 
pay  to  the  United  States  the  charges  duly 
levied  against  their  lands  for  the  construc- 
tion and  maintenance  of  the  system,  they 
were  only  liable  for  such  reasonable  charges 
as  the  government  was  authorized  to  collect, 
proportionate  to  their  share  of  the  cost  of 
maintaining  and  operating  the  system,  and 
not  such  as  might  be  arbitrarily  fixed  in  ad- 
vance by  such  secretary  or  other  governmen- 
tal officer.  U.  S.  v.  Cantrall,  (1910)  176 
Fed.  9^9. 
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Vol.  VII,  p.  1116,  sec.  898. 

Tliis  section  was  amended  by  the  Act  of 
June  29,  1906,  ch.  3608,  U  Stat.  L.  618.  See 
1909  Supp.,  p.  709,  and  the  annotation  there- 
of, infra,  this  Supplement. 

This  statute  is  a  remedial  one,  intended  to 
remove  technical  disqualification  in  the  com- 
mon-law rules  of  evidence  and  to  promote  the 
fair  administration  of  justice,  and  to  be 
liberally  construed.  It  is  a  complete  aboli- 
tion of  the  rule  of  exclusion  under  the  com- 
mon law  in  all  of  the  courts  of  the  United 
States.  By  it  interested  parties,  except  those 
named  in  the  proviso,  are  placed  upon  a  foot- 
ing of  equali^  with  all  other  witnesses,  so 
that  they  may  testify  for  themselves  and  be 
compelled  io  testify  for  others.  Huntington 
Nat.  Bank  v.  Huntington  Distilling  Co., 
(1907)   152  Fed.  240. 

Effect  of  statute.  —  This  section  leaves  the 
witness  subject  to  the  common-law  rule  of 
having  his  testimony  weighed  by  the  jury  in 
the  light  of  his  interest  in  the  case,  and  to 
what  extent  that  interest  may  affect  his 
credibility.  Denver  City  Tramway  Co.  r. 
Norton,  (€.  C.  A.  1905)   141  Fed.  599. 

It  does  not  render  a  witness  incompetent 
merelv  because  he  may  have  an  interest  in  a 
question  at  issue,  where  he  is  not  a  party  to 
the  suit.  British,  etc.,  Mortg.  Co.  t\  Wor- 
rill,  (1909)    168  Fed.  120. 

It  makes  a  party  to  the  suit  competent  to 
testify  unless  the  other  party  is  an  executor, 
administrator,  or  guardian.  The  courts  have 
no  authority  to  add  others  to  the  excep- 
tion; nor  can  this  be  done  by  state  legisla- 
tion. Miller  r.  Steele,  (C.  C.  A.  1907)  163 
Fed.  714. 

It  has  been  further  held  that  the  compe- 
tency of  parties  as  witnesses  in  the  federal 
courts  depends  upon  the  Acts  of  Congress  as 
codified  in'  this  section.  It  is  not  derived 
from  the  statutes  of  any  state,  and  is  not 

Vol.  VII,  p.  1121,  sec.  878. 

Number  of  witnesses  limited.  — It  is  with- 
in the  discretion  of  the  trial  oourt  to  limic 
the  number  of  defendant's  witnesses  to  be  so 
subposnaed  to  four  on  each  particular  point 
named  in  defendant's  prwoipe,  (yHara  v. 
U.  S.,  (C.  C.  A.  1904)   129  Fed.  651. 

]ji  criminal  cases.  —  This  section  does 
not  authorize  either  a  district  judge  or  a 
United  States  commissioner  to  summon  a 
witness  in  a  criminal  case  beyond  the  state 

Vol.  VII,  p.  1122,  sec.  877. 

Number  of  names  on  one  subpoena*  —  The  the  witnesses  to  attend  and  testify  generally, 

names   of   as   many   witnesses    in  the   same  i,  e.,  either  before  the  grand  jury  or  petit 

cause  as  convenience  of  service  will  permit  jury,  or  both.    In  re  Shaw,  (1909)   172  Fed. 

are  to  be  included  in  one  subpoena,  requiring  520. 
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subject  to  the  condition  and  qualifications  im- 
posed by  the  state  laws,  nor  is  it  subject  to 
other  exceptions  and  Qualifications  imposed 
by  such  state  laws.  Huntington  Kat.  Bank 
r.  Huntington  Distilling  Co.,  (1907)  152 
Fed.  240. 

Admissibility  of  evidence.  —  This  section 
relates  only  to  the  competency  of  the  wit- 
nesses, and  not  to  the  admissibility  of  evi- 
dence. Downs  i;.  Wall,  (C.  C.  A.  1910)  176 
Fed.  667. 

This  section  does  not  apply  to  criiniiial 
cases  tried  in  the  federal  courts,  where  the 
competency  of  witness^  is  to  be  determined 
by  tne  law  of  the  state  ip  which  the  court  ia 
held  as  it  existed  when  the  courts  of  the 
United  States  were  established  by  the  Ju- 
dician^  Act  of  1789.  U.  S.  v.  Hughes,  ( 1892) 
175  Fed.  238. 

State  laws.  —  In  a  proceeding  in  a  fed^'aJ 
court,  the  competency  of  a  witness  to  testify 
to  a  transaction  with  a  deceased  person 
which  is  covered  by  this  section  is  to  be 
governed  by  this  section,  and  not  by  the  stat- 
utes of  the  state.  Smith  t*.  Au  Grea  Tp., 
(C.  C.  A.  1906)  160  Fed.  267. 

Action  against  legatee.  —  This  section  does 
not  incapacitate  a  plaintiff  from  testifying  in 
an  action  against  a  legatee  for  services  ren- 
dered testator.  Miller  v.  Steele,  (C.  C.  A. 
1907)   153  Fed.  714. 

The  proviso  of  tnis  section  applies  only  to 
parties  to  the  record,  and  does  not  exclude 
parties  interested  in  a  suit  but  not  parties 
to  the  record.  British,  etc.,  Mor^.  Co.  -o. 
Worrill,  (1909)  168  Fed.  120. 

A  bankrupt's  tmstee  being  privy  with  him, 
a  witness  was  entitled  to  testify  after  the 
death  of  the  bankrupt  to  admissions  made 
by  the  bankrupt  concerning  his  estate  while 
he  was  yet  owner  thereof.  Smith  v,  Au  Gres 
Tp.,  (C.  C.  A.  1906)  150  Fed.  257. 


to  appear  at  a  preliminarjr  hearing  before 
the  commissioner,  such  hearing  not  being  one 
of  the  stages  of  the  case  before  the  court. 
U.  8.  r.  Stem,  (1910)   177  Fed.  479. 

Distance.  —  The  process  of  the  court  will 
not  issue  to  compel  a  witness  to  travel  a 
greater  distance  than  100  miles  to  attend  the 
trial  of  a  cause.  Blood  v,  Morrin,  (1005)  140 
Fed.  918. 


Vol.  Til,  p.  1127,  m.  SM. 


WITNESSES. 


1909  tiipp.»  p.  708,  B«e.  8M. 


Vol.  VII,  p.  1127,  sec.  850. 

Officers  in  the  miliUry  aenrice.  —  This  sec- 
tion includes  officers  in  the  military  service, 
and  when  the  United  States  j^ecovers  a  judg- 
ment it  is  entitled  to  have  included  therein 
as  costs  the  necessary  expenses  of  such  wit- 
nesses in  lieu  of  mileage  and  per  diem,  and 
it  is  immaterial  whether  the  distance  traveled 
was  more  or  less  than  100  miles.  U.  S.  i;. 
National  Surety  Co.,  (1909)   168  Fed.  314. 


Expenses  of  government  employees.  —  The 
United  States,  when  the  prevailing  party  in 
a  suit  in  the  federal  court,  is  entitled  to  tax 
as  costs  the  necessary  expenses  of  a  salaried 
employee  taken  away  from  his  place  of  busi- 
ness to  attend  as  a  witness  for  the  govern- 
ment, regardless  of  the  distance  traveled  by 
him.  U.  S.  t*.  Southern  Pac.  Co.,  (1909)  172 
Fed.  909. 


Vol.  VII,  p.  1128,  sec.  4906. 


Subpcsna  duces  tecum*— To  the  same  effect  as  the  original  note.    In  re  Outcault,  (1906) 
149  Fed.  228. 


1909  Supp.,  p.  708,  sec.  858. 

Equity  saits.  —  This  statute  applies  as 
well  to  suits  in  equity  as  to  actions  at  law. 
Rowland  r.  Biesecker,   (1910)    181  Fed.  128. 

Patent  infringement  suit  by  assignee  of 
owner  since  deceased.  —  Under  this  section 
construed  in  connection  with  the  Xew  York 
statute  (Code  Civ.  Proc.  N.  Y.,  sec.  829)  it 


has  been  held  that  the  testimony  of  a  defend- 
ant in  a  patent  infriugement  suit  brought 
in  that  state  by  an  assignee,  as  to  personal 
transactions  between  himself  and  tne  com- 
plainaut's  assignor,  since  deceased,  is  incom- 
petent. Rowland  t?.  Biesecker,  (C.  C.  A. 
1911)   185  Fed.  516. 


1790 


Vol  It  pp.  1-986. 


Vol  n,  pp.  957-17M. 


INDEX. 


ABAKIX)NED  PROPERTY: 
Claims  for  prooeedB  of  sales,  205 

ABANDONMENT: 
See  also  Coftbioht;  Patents 
Imported  goods,  see  Customs  Duties 
Ri^t    of    bankrupt    to    exemptions,    see 

Bakkbuftct 
Right  of  trustee  in  bankruptcy  to  aban- 
doned property  of  bankrupt,  838,  note 

ABATEMENT  AND  REVIVAL:, 

Actions  against  public  officers 

Substitution  ox  successor,  1720,  note 

Bankruptcy  nroceedings,  see  Bankbuftct 

Death  as  anecting  ifitbility  for  fine  im- 
posed, 1083,  note 

Diuith  of  joint  tortfeasor,  1445,  note 

Death  of  one  of  seyeral  joint  plaintiffs, 
1445,  note 

Death  of  sole  defendant,  1445,  note 

Death  of  sole  plaintiff,  1445,  note 

Nonjoinder  of  parties 
Persons  not  inhabitants  of  nor  found  in 
district,  153 

Substitution  of  personal  representatives, 
1445,  note 

Substitution  of  successors  in  office,  1720, 
note 

Suggestion  of  death,  1445,  note 

Survival  of  actions,  1445,  note 

ABSENTEES: 

Enforcement  of  liens  on  property  of  ab- 
sent defendants,  155,  1316,  note 

Order  on  absent  defendants  to  appear  and 
plead,  155 

Suit  against  absent  defendants  for  removal 
of  ck>ud  on  title,  155,  1317,  note 

ACCOUNTS  AND  ACCOUNTING: 
Accounting  between  United  States  and  In- 
dian tribes,  04 
Accounting  for  fees  by  land  officers,  324 
Accounts   of   trustees   in   bankruptcy,   see 

Bankbuftct 
Admiralty  jurisdiction,  1219,  note 
Appeal  from  decree  for  accounting 
Jurisdiction  of  Circuit  Court  of  Appeals, 
1340,  note 
Costs  and  fees  in  Oommeroe  Court,  210 
Expenditure  of  naval  appropriations,  283 
Failure  to  keep  accounts  as  ground  for  de- 
nying discharge  in  bankruptcy,  see  Bank- 
buftct 
False  accounts,  70 

ACKNOWLEDGMENTS : 
Assignment  of  patents,  1017,  note 
Certificate 

Internal-  revenue  stamp,  1105,  note 
Power  to  take 
Clerks  of  Court  of  Claims,  204 
Judges  of  Court  of  Claims,  204 


ACTIONS: 
Actions    by    and    against   bankrupts,    see 

Bankbuftct 
Adverse  suits  against  mineral  entries  in 
Alaska 
Extension  of  time,  13 
^    Civil  or  criminal 

Enforcement  of  statutory  penalty,  451, 
note 
Consolidation  of  actions 
Admiralty  proceedings,  1441,  note 
Cross  actions,  1441,  note 
In  general,  1440,  note 
Proceedings    for     limitation     of     vessel 

owners'  liability,  1464,  note 
Suits  to  recover  penalties,  1440,  note 
Consolidation  of  causes,  see  infra.  Joinder 

of  causes 
Cross  actions 

Consolidation,  1441,  note 
Forms  of  action 
Conformity  to  state  practice  in  federal 

courts,  1434,  note 
Forms  of  actions   abolished   in  Alaska, 
428,  note 
Infringement  of  patents,  1625,  note 
Joinder  of  causes  (see  also  Cqptbight) 
Causes  of  like  nature,  1440,  note 
Legal    and    equitable   causes   of    actioik, 
428,  note;  1434,  note 
Recovery  of  price  of  patents,  1617,  note 
Removal  from  state  to  federal  court,  see 

Removal  of  Causes 
Right  of  receiver   in   bankruptcy  to   sue, 

see  Bankbuftct 
Rights  to  sue  in  forma  pauperis,  45 

ACTORS: 

Importation   of   foreign   actors   permitted, 

ADJOURNMENTS: 
Nonattendance  of  judge,  135 
Supreme    Court    adjourned    for    want    of 
of  quorum,  229 

ADMIRALTY: 

Appeals  in  admiralty  cases,  1433,  note 
Appellate  jurisdiction  in  admiralty  cases, 

195 
Bonds,  see  infra.  Stipulation  for  release  of 

libeled  vessel 
Consolidation    of   causes   of   action,    1441, 

note 
Contracts,  see  infra,  Jurisdiction 
Costs 

Costs  on  default,  945,  note 

Discretion  of  court,  1433,  note 

Expense    of    stipulation    for    release    of 
vessel,  1441,  note 
Criminal  jurisdiction 

Assaults  committed  on  water,  456,  note 
District  Court  as  court  of  admiralty  deemed 

always  open,  134 
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ADMIRALTY  —  confd. 

Hearing 
Reopening  proceeding  after  final  decree, 
1464,  note 

Jurisdiction 
Accounting,  1219,  note 
Affreightment  and  charter-parties,  Itid, 

note 
Common-law  remedy  saved,  1217,  note- 
District  Courts,   139;   1217,  note 
Effect   of    trea^   with    Germany,    1789» 

note . 
Enforcement  of  mortgage,  1219,  note 
Exclusive  jurisdiction  of  federal  courts, 

239 
Foreign  persons  or  property,  1218,  note 
Maritime  contracts,  1220,  note 
Maritime  fire  insurance,  1220,  note 
Maritime  liens,  1222,  note 
Maritime  transactions,  1218,  note 
Nature  and  scope  in  general,  1217,  note 
Nontaiaritime  contracts,   1221,  note 
Possessory  actions,  1219,  note 
Property  ,  subject  to  admiralty  jurisdic- 
tion, 1218,  note 
Salvage,  1220,  note 
Torts,  1222,  note 
Waters  and  places,  1218,  note 

Jury  trial  of  issues  of  fact,  1224,  note 

Liens,  1222,  note 

Maritime  contracts  (see  also  supra,  Juris- 
diction) 
Concurrent  jurisdiction  of  state  and  fed- 
eral courts,  1217,  note 
Towage,  1220,  note 

Maritime  liens,  1222,  note 

Maritime  torts 
Concurrent  jurisdiction  of  state  and  fed- 
eral courts,.  1217,  note 
In  general,  1222,  note 

Reopening    proceeding    after    final    decree, 
1464,  note 

Rules 

Power  of   Supreme   Court  to   prescribe, 
1440,  note 

Salvage,  see  supra,  Jurisdiction 

Stipulation  for  release  of  libeled  vessel 
expense  as  taxable  costs,  1441,  note 
Liability  of  sureties,  1441,  note 
Sureties  as  parties,  1441,  note 

Torts,  1222,  note 

Trial 
FindingB  of  fact,  1433,  note 

Venue  in  admiralty  proceedings 
Eastern  district  of  Michigan,  173 
In  general,  1265,  note 

ADULTERATION: 
See  AoBiGULTUBB;  Food  and  Dbuos 

ADULTERY: 

Acts  of  Indians,  851 
Indictment 
Description  of  parties,  851 

ADVERSE  CLAIMS  TO  REAL  ESTATE: 
Right  of  action,  432,  note 

ADVERSE  POSSESSION: 
Public  lands,  1709,  note 

ADVERTISEMENTS : 
lAttteg  public  contra(!t8,  307 
Pro|)ostiU  for  public  works 
Lights  and  buoys,  263^ 


ADVICE  OP  COUNSEL: 
Acts  done  on  advice  of  counsel  as  ground 

for    refusing  discharge    in    bankruptcy, 

565,  note 
Omitting   property   from   bankrupt  acbedo 

ules,  see  Bankbuptcy 

AFFIDAVITS: 
Jurat 
Variance  betwe^i  venue  and  jurat,  1591, 
note 

AGENCY: 

Infringement  of  patent  by  agent,  M  ^at> 

BNTS 

AGRICULTURE : 
Adulterated  ifi8e<ftfcides  and  fungicidlfiif 

Diealer  protected  by  guarantee  of  mattii- 
facturer  or  wholesaler,  6 

Manufacture  ^rohiMted,  2f 
Annual  financial  statement  of  secreta^  of 

agriculture,  1 . 
Appropriations  for  department  of  agriml- 

ture,  7,  8 
grands  and  marks 

MiabrfiBding     iifsecticidea     and     fvagi- 
cides,  2 
Censua  statistics,  30  .     , 
Change  of  station  of  employees 

Allowance    for    expense    Iof     renuiving 
jjponerty,  9, 
Criminal  proceedings 

Violation  of  insecticide  act,  8y  4 
DefiaiticMia 

"Fungicide,''  4 

"In8eeti«ide,'V4 

"Lead  arsenate,"  4 

"Misbranding,"  6- 

"Paris  green,"  4 

"Person,"  7 

"  Territory,"  7 
Department  of  Agriculture 

Deputy  disbursing  clerk,  8 

Detail  of  ^mployei^  to  different  frnreaoB,  8 

Estimate  for  salaries,  7 

Expenses  of  admfuinratioA,  8 

Salaries  of  clerks  and  employees,  7 
Diseased  cattle 

Excludon    by    fences    on    intematioiiml 
boundary,  7 
District  attorneys 

Duty   to   prosecute  violation  of  inaecti- 
cide  aet,  4 
Encouragement   of  agriculture   among  In- 
dians, 103 
Examination  of  insecticides  and  fungicides, 

3,4 
Experiment  stations. 

Examinations  of  insecticides  and  fungi- 
cides,  3  .        .        r 

Fences  on  international  boiuidary 

Exclusion  of  diseased  cattle,  7 
.Forest  service 

Statement  of  expenditures,  8 
Fungicides,  see  infra.  Insecticides  and  fun- 
gicides 
Insecticides  and  futfgicf<fes 

Adulteration  or  idisdM'atiding,  3 

Collecting  specimens  for  exfdniilfiitioii,  3 

Dliider^  protects  by  guarantee  of  Manu- 
facturers and  wholesalers  ntgain^  adul- 
teratii^n  (ft  mMitmSing,  ^ 

Definiifonf,  4 


l«r8 


f  oi.  I,  pp.  i-9tk. 


INDEX. 


YoL  li»  pp.  AST-ltM. 


AGRICULTURE  —,confd. 

Insecticides  and  iungicides  —  oonVd. 
P^irtftldtibtt  of  &dttlUfflt«d  or  misbtdnded 

articles,  6 
Examination    to   detect   adulteration   or 

misbranding,  4 
Ittiportatioh  of  adnlieraied  kHicles  pro- 
hibited, 6 
Inspect iotl  And  fexathiniliion,  3 
Libel  against  adulterated  dr  misbrdnded 

articles,  6 
Manufacture    of    adulterated    oi-     mis- 
branded  articles  prohibited,  2 
Misbraiiding  deilnea,  5 
Prosecution  for  violating  itlsecticide  act,  4 
SamftleU  of  imported  Articles  for  exam- 
ination, 6 
Wtl^t  constitutes  adillteration,  4 

tiiterstiite  and  loreiten  commence 

Shipment  of  adulterated  or  misbtanded 
Iflliecticides  and  fiinffi6ides,  2 

Jury  trial  in  proceeding  for  seizure  of  adul- 
tetllted  insecticides  or  fuhglcides,  6 

Lead  arsenate 
Adultetatiot  or  misbrallding,  3 
Definition,  4 

Liability  of  farmerii  to  involuntary  bank- 
rupt^, see  BAirKtttJtTCY 

OMeers  and  employees  of  agricultural  de- 
partment, see  8Upray  Department  of  Agri- 
culture 

Opening  agriciiltural  lands  in  Hawaiian 
Islands,  86 

Paris  green 
Adulteration  or  misbranding,  3 
Definition,  4 

"  Person  "  defined,  7 

Procedure  for  seizure  of  adulterated  or  mis- 
branded  insecticides  or  fungicides,  6 

Balaties  of  officers  and  employees  of  agri- 
cultural department,  7 

Scientific  work 
Salaries  of  investigators,  7 

^eiztire  of  adulterated  or  misbranded  ar- 
ticles 
Bond  for  return  to  owner,  6 
Jury  ttial,  d 
Procedure,  6 

"  Territory  **  defined,  7 

Violations  of  National  Bahking  Act,  l5I8, 
note 

ALABAMA: 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  162 
District  judges 
Judge  for  middle  district  to  be  judge  for 
northern  district  also,  132 
Judicial  districts  in  Alabama,  161 
Port  of  entry  established  at  Birmingbam,  54 
Rooms  for  holding  District  Courts 

Furnished    free    of    expense    to    Uiiited 
States,  162 

ALASKA: 
Actions  (see  also  {fifm^  limitlitionB  of  ac- 
tions; Real  actions) 
Forms  of  actions  abolished,  428^  note 
Joinder  of  causes  generally,  428,  note 
Joinder  of  causes   for   r^overy  of  real 

estiite,  420,  note 
Prosecution   by  real   party   in   iiiterest, 

428,  note 
SubsUtution  of  new  plaintiff,  420,  note 


ALASKA  — contU 
Adoption  of  Oregon  statutes,  426^  Ad<i 
Adultery  ad  a  cfTme 

Sufficiency  of  complaint,  440,  ndt^ 
A(tvef'se  claiihs  to  real  estate 

Possession  required  to  maintaiil  action, 
432,  note 
AdVcfts^  possession 

Rights  of  parties  before  issuance  of  pat- 
ent, 428,  note 
SuiUcieilcy  of  ansNtet,  435,  dote 
Appeal  and  error  (see  also  infra.  Appellate 
practice ) 
Amount  in  controversy,  43^,  note 
At)peal  bonds  in  criminal  cades,  441,  note 
Appeals  from  District  Court  to  Circuit 
CoUrt  of  At>t»eal9 
Place  of  hCdtihg,  l07,  1376,  irdte 
Appeals  from  l)idtridt  COurt  to  Stipreme 

Court  of  United  States,  234 
Appellate     jUi-isdictiOn     generi&Ujr,     107, 

441,  note 
Filing    judgment    as    prerequisite,    4Jt3, 

pote  ^ 

Interlocutory  orders  relating  to  liijunc- 

tions,  433,  note 
Jurisdiction    of    Circuit    CouH   of    Ap- 
peals, 433,  note 
Moae  of  i>eview,  433,  note 
Review  of  dismissal  of  actiofi,  432,  note 
Supersedeai,  433,  note 
Appellate  practice 
Delay  in  settlihg  biil  of  exceptions,  43 1^ 

note 
Review  of  findings  of  fact  by  judge,  432, 

note 
Signing  bill  of  exceptions,  43l,  note 
Attachment 

Conclusiveness  of  judgment  in  action  on 

attachment  bond;  430,  note 
Costs  as  damages  under  attachment  bond, 

430,  note 
Effect  of  bond  as  waiver  of  irregularities, 
430,  note 
Attestation  of  deeds,  see  infra,  t)eed8 
Bills  and  notes 
Damages  on  protest  of  bill  drawn  within 

United  States,  437,  note 
Inland  bill  of  exchahge,  437,  note 
Coal  lands,  see  infra ,  Mines  and  minerals 
Commissioners'  precincts 

Authority  to  abolish,  436,  note 
Common  law  adopted,  430,  note 
Condemnation  proceedings^  see  infrai  Emi- 
nent domain;  Municipal  corporations 
Contempt 

Penal  statute,  434,  note 
Conveyances,  see  infra,   Deeds 
Corporations,   see   infra,   Foreign  corpora- 
tions; Municipal  corporations 
Criminal  law 

Costs,  441,  note 
Death  by  wrongful  act 
Damages,  481.  note 
Persons  entitled  to  sue,  431,  note 

Deeds 

Competency  of  attesting  witness^  486,  note 

Instruments    requiring    recordihg,    486, 
note 

Necessity  of  attestation,  436^  not^ 
Descent  atid  distribution 

Right  of  surviving  husband,  436,  note 
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ALASKA  —  cont'd. 
Dismissal  of  action 

Review  on  appeal,  432,  note 
District  judges 
Allowance  for  traveling  expenses,  240 
Place  of  residence,  240 
Divorce 
Jurisdiction  dependent  on  residence,  442, 
note 
Ejectment 

Sufficiency  of  complaint,  429,  note 
Elections 

Collateral  attack,  431,  note 
Eminent  domain 
Appeal  from  order  of  condemnation,  438, 

note 
Power  of  foreign  corporations,  437,  note 
Right  of  wfly  for  railroad,  426,  note 
Right  of  way  to  carry  water  to  mines, 

437,  note 
Taking  property  for  roads  and  streets, 
437,  note 
Equity 
Exceptions  to  findings  of  fact,  432,  note 
Jury   trial    not    matter    of    right,    432, 

note 
Trial  of  issues  by  jury,  432,  note 
Executors  and  administrators 

Claims  triable  by  jury  and  probate  court, 
434,  note 
Extradition  of  fugitives  from  justice,  1074, 

note 
False  pretenses  and  cheats 

Indictment,  440,  note 
Fish   and   fisheries    (see   also   infra.   Seal 
fisheries) 
Rights  of  riparian  owners,  426,  note 
Unlawful    fishing   a   misdemeanor,    440, 
note 
Foreign  corporations 
'^  rSing  business,"  438,  note 
rower  of  eminent  domain,  437,  note 
Who  is  agent,  438,  note 
Fur-bearing  animals 

Killing  forbidden,  11 
Game  and  game  laws 
Extending  open  season  for  game  birds, 
18 
Games  and  gaming 

Jurisdiction  of  offense,  440,  note 
Governor 
Powers  relating  to  erection  of  detention 
hospitals  for  insane,  18 
Grand  juiy 
Powers  limited  to  judicial  districts,  440, 
note 
Hospitals  for  insane,  18 
Husband  and  wife 
Distribution  of  deceased   wife's   person- 
alty, 436,  note 
Indians 

Right   to   lands  actually  occupied,  426, 
note 
Indictments   and   informations,  see  wvpra^ 

False  pretenses  and  cheats 
Injunctions 
Damages  recoverable  on  injunction  bond, 
432,  note 
Insanity 

Jury    trial    in    inquisition    of   insanity, 

443,  note 
Temporary  detention  hospitals,  18 


ALASKA  —  confA 
Islands 
Special  reservation  for  government  piyr- 
poses,  11 
Jury 
Challenges  for  bias,  440,  note 
Fees  and   mileage  as  taxable  costs   in 

criminal  case,  440,  note 
Number  of  jurors,  430,  note 
Proceeding  to  declare  person  insane,  443, 

note 
Right  to  jury  trial  in  equitable  action, 

432,  note 
Right   to   jury   trial    in   probate   court, 

434,  note 
Waiver  of  jury  trial,  430,  note 
Justices  of  the  peace 

Procedure  in  justices'  courts,  435,  note 

Labor  liens,  see  infra^  Miners'  labor  liens 

Lease  of  public  lands 

Powers   of   secretary   of   commeree   and 

labor,  917,  note 

License  taxes,   see  infra.  Occupation   and 

business  taxes 
Liens,  see  inira.  Mechanics'  liens;  Miners' 

labor  liens 
Limitation  of  actions 
Effect  of  nonresidence,  428,  note 
Recovery  of  real  property,  428,  note 
Mandamus 

Right  of  private  citizen  to  sue,  433,  note 
Mechanics'   Hens    (see  also  iii/ra.,  Miners' 
labor  liens) 
Attorneys'  fees  in  foreclosure  suit,  439, 

note 
Complaint    in    foreclosure    proceedings, 

439,  note 
Labor  done  on  mining  claim,  438,  note 
Parties  to  foreclosure  suit,  430,  note 
Substantial  compliance  with  statute  re- 
quired, 438,  note 
^  Work  done  for  lessee  of  mining  claim, 

438,  note 

Work  done  without  knowledge  of  owner, 

439,  note 
Miners'  lal>or  liens 

Amendment  of  lien  notice  and  pleadings, 
16 

Appeals  in  suits  for  foreclosure,  17 

Discharge  by  payment  into  court,  17 

Enforcement,  15 

Fees  for  recording  and  indexing  claims, 
15 

Form  of  notice,  14 

Indexing  claims,  15 

Jurisdiction  of  foreclosure  actions,  15 

Limitation  of  action  to  enforce  lien,   15 

Notice  to  be  filed,  14 

Parties  to  foreclosure  action,  16 

Persons  entitled,  14 

Posting  notice,  15 

Recording  and  indexing  claims,  15 

Sale  of  ore  subject  to  lien  punishable  as 
larcenv,  17 

Sale  under  decree  of  foreclosure,  16 

Service   of   process   in   action   for    fore- 
closure, 15 
Mines    and    minerals     (see    also    atipra. 
Miners'  labor  liens) 

Adverse  claims  to  mineral  entries,  13 

Adverse   suits   against   mineral    entries. 
13 
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ALASKA  —  cont'd. 

Mines  and  minerals  —  cwiVd* 
Application  of  general   land   laws,  426| 

note 
Condemnation  of  artificial  waterway  to 

mines,  437,  note 
Consolidation  of  locations  of  coal  lands, 

448,  note 
Lien  of  mine  laborers,  438,  note 
Locations  by  aliens,  444,  note 
Miners'   regulations   for   recording  loca- 
tions, 425,  note 
Necessity  of  recording  location,  425,  note 
Mortgages 

Necessity  of  recording,  436,  note 
Municipal  cor|M>rations 
Dut^  to  maintain  sidewalks,  437,  note 
Filling  vacancies  in  council,  437,  note 
Limitation  of  councilmen,  437,  note 
Power    of   eminent   domain,    437,    note, 

443,  note 
Power  of  town  councils,  442,  note 
Power  to  apportion  license  moneys,  443, 
note 
Municipal  courts 

Power  to  establish,  437,  note 
Navigable  watets 

Access  secured  to  public,  427,  note 
New  trial 
Grounds,  431,  note 
Time  for  motion,  431,  note 
Nonsuit 

Setting  aside,  429,  note 
Occupation  and  business  taxes 

Constitutionality  of  statute,  441,  note 
Disposition  of  license  money,  442,  note 
Prosecutions  for  doing  business  without 

license,  442,  note 
Subject  to  taxation,  441,  note 
Uniformity   required,   441,   note 
Oil  lands 

Ri^ht  of  railroad  to  condemn,  426,  note 
Opinion  of  court 

Effect  as  finding  of  facts,  430,  note 
Otter  Island 

Special  reservation  for  government  pur- 
poses, 11 
Parties    to    actions,    see    supra,    Actions; 

Mechanics'  liens 
Partnership 
Accounting   against   estate   of   deceased 
partner,  435,  note 
Personal  property 

Gold  dust  received  from  lessees  of  mine, 
436,  note 
Pleading 

Demurrer  to  answer,  429,  note 
Foreclosure     of     mechanic's     lien,     see 

supra.  Mechanics'  liens 
Joinder  of  defenses,  429,  note 
Sufficiency  of  reply,  429,  note 
Precincts 

Establishment    of    commissioners'    pre- 
cincts, 436,  note 
Pribilof  Indians 

Employment  in  seal  fisheries,  11 
Pribilof  Islands 
Maintenance   and   education   of  natives, 
13 

Maintenance    of   depots    for    provisions, 

13 
Bight  of  natives  to  kill  seals,  12 
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ALASKA  —  cont'd. 
Probate  courts 

Controversies  triable  l>y  jury,  434,  note 
Public  lands 
Abandonment  of  town  site   claim,   427, 

note 
Acquisition  of  town  site  lots,  427,  note 
Application   of  general  land  laws,  425, 

note 
Improvements   made   by  squatters,   427, 

note 
Jurisdiction  of  adverse  suit,  427,  note 
Mineral  entries,  13 

Possessory  rights  in  tide  lands,  426,  note 
•    Reservation    as    affecting    prior    settle* 
ment,  428,  note 
Reservation  of  roadway  along  seashore, 

427,  note 
Reservation  of  shore  lands,  443,  note 
Right  of  way  granted  to  railroads,  426, 

note 
Rights  of  settlers,  426,  note 
Sale  of  timber,  427,  note 
Town  site  entries,  427,  note 
Public  use,  see  aupira.  Eminent  domain 
Quieting  title 
Right  to  jury  trial,  432,  note 
Right  to  maintain  action,  428,  note 
Railroad  mortgages 
Necessity  of  recording  as  chattel  mort- 
gages, 427,  note 
Railroads 
Failure  to  file  map  as  affecting  validity 

of  mortgage,  426,  note 
Right  of  way  through  public  lands,  426, 

note 
Right  to  condemn  land  generally,   426, 

note 
Right  to  condemn  oil  lands,  426,  note 
Real  actions 

Sufficiency  of  complaint,  431,  note 
Recording  acts,  see  supra.  Deeds 
Referees 

Form  of  taking  testimony,  434,  note 
Retired    army    officers    as    road    commis- 
sioners, 409. 
Retrospective  laws,  see  infra.  Usury 
Riparian  rights,  426,  note 

Right  of  fishery,  426,  note 
St.  George  Island 
Special  reservation  for  government  pur- 
poses, 11 
St.  Paul  Island 
Special  reservation  for  government  pur- 
poses, 11 

Seal  fisheries 
Compensation  of  officers  and  employees 

of  government,  13 
Employment  of  Prjbilof  natives,  11 
Killing  seals  in  Alaska  forbidden,  11 
Powers    of   secretary   of   commerce   and 

labor,  917,  note 
Regulations  in  general,  10 
Right  of  Pribilof  natives,  12 
Sale  of  sealskins  regulated,  11 
Sea  Lion  Rock 
Special  reservation  for  government  pur- 
poses, 11 
Seashore 

Access  secured  to  public,  427,  note 
Seat  of  government 

Authority  to  remove,  425,  note 
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ALASKA  —  conVd,, 

Set-off  and  counterclaim 
IJsurious  interest  as  counterclaim,  429, 
note 

Squatters,  see  sufira,  Public  lands 

Statutes 
(3onstructioQ  of  Oregon  statutes  adopted, 

480,  nola 
Construction   of  word   "  provided,"   437, 

note 
Effect  of  repeal  on  pending  actions,  439, 

note 
Retrospective  operation,  see  tn/ra,  Usury 

Summons  and  process 

{Substituted   service,  428,  note 

Taxation,  see  supra,  Occi^pation  and  busi- 
ness taxes 

Territorial  courts 
Criminal  jurisdiction,  425,  note 
Jurisdiction  of  probate  court,  425,  note 
Presumption   of   regularity  of  districts, 
425,  note 

Tide  lands 
Possessory  rigiits  of  occupants,  426,  note 

Timber  on  public  laa4s 
Sale,  427,  note 

Time  to  appeal  to  cour^  pf  customs   ap- 
peals, 216 

Town  sites,  see  supra,  public  lands 

Towns,  see  n^pra,  Municipal  corporations 

Trial  ^ 

Necessity  for  written   instructions,  430, 

note 
Opinion  as  finding  of  l^icts,  430,  note 

Uamy 

Recovery  of  usurious  interest,  438,  note 
Right  to  sua  for  statutory  penalty,  438, 

note 
Statute  not  retrospeetive,  438,  note 

Walrus  Island 
Special  reservation  for  government  pur- 
poses, 11 

White  Slave  Traffic  Act  applicable,  422 

Writ  of  error 
When  lies,  433,  note 

ALIENS: 

See  also   CHimssis  Exclusion;    Ihmioba- 

TioN;    NATDgAXJZATion;    Whius   Siavb 

Traffic 
Actions  by  of  against  aliens 

Jurisdiction  of  federal  courts,  1261,  note 

Exclusive  jurisdiction  of  federal  courts, 
^30 

Venue,  1266,  note 
Classes  excluded,  89 
Peporjtation 

Powers  of  department  ot  eoouneirce  and 
labor,  917,  note 
Detention  by  department  of  commerce  and 

Ifbpr,  916,  note 
Exclusion  of  particular  classes 

Application  to  Chinese,  1122,  n^tfi 
Jurisdiction  of  torts  against  aliens,  140 
Liability  to  involuntary  bankruptcy,  498, 

note 
^ati?eB  0t  Porto  Rico,  1114,  note 
Naturalization  of  aliens,  see  Natdbauza- 

TTOIf 

Owferehip  of  real  property 
Agreement  to  locate*  mining  claims  for 
joiiut  ownership,  444,  note 


ALIENS  —  cont'd. 
Ownership  of  real  property  —  cont'd. 
{iOcation  of  mining  claims,  444,  note 
Right     to     acquire     public     lands     in 
Hawaiian  Islands,  84 
Rijg;hts  to  sue  in  court  of  claims,  204 
Women    imported   for    immoral   purposes, 
421 

ALIMONY : 

I^iability  as  aff^ted  by  discharge  jyi  bank- 
ruptcy, 676,  note 

Title  of  tfu^t^e  in  l^i^kr^ptcy  to  alimony 
awarded  bankrupt,  see  BAN|L|{DPTCir 

ALLOWANCES: 

Reporter  of  Supreme  Court,  226 

ALTPRATIQN  OF  INSTRUMENTS: 
Application  for  patent,  1591,  note 

AMBASSADORS: 

Actions   l^y   or    Against   ambassadors   and 
otiier  publlP  niinisters 
Exclusive  jurisdiction  of  federal  courts, 

239 
Jurisdiction  of  Supreme  Court,  880 
Mandamus  in  cases  wbere  an  ambaaeador 
ip  a  pftrty 
Power  of  Supreme  Court,  230 

AMENDMENTS: 
Discharge  in  bankruptcy,  566,  uote 
Petition  for  reqiova}  pf  causes  to  f^eral 

court,  1280,  note 
Petitiop    in   bankruptcy   proceedings,   724, 

npte 
Pleadings 

Action  to  foreclose  mipeirs'  labor  lien  in 
Alaska,  1£| 
Remaqd  ))y  appellfite  court  for  ame|i4™cnt 

of  pleadingf,  1370,  note 
Sch^4ule^  in  bankruptcy,  664,  npte 
Specification  of  objection  tp  discl^airge   in 

bankruptpy,  se<»  pAirsBUFTCJ 
Writs  of  error,  1365,  note 

AMEEiOAN        INTERNATIONAL        BED 
CROSS: 
See  also  Obabtfibs 
Detail  of  officer  of  medical  oorps,  40T 

AI^QUNT  JN  CONTRQVEPSY: 
See  also  Circuit  Coubts 
Appeals  from  Supreme  Court  of  Hawaii  to 

gijpreni^  !Po|jrt»  2J>4 
Appeals  from  Supreme  Court  of  Philippine 

Islands,  234 
Appellatie  j^rjadictip^  pf  Supreme  Pourt, 

2f2 
Jurisdictional  iimount  ip  fe4era)  courts,  see 

REM0V4f.  OF  C^v^f» 

Right  to  |ippea|i  in  ^nkri^ptcy  cases,  237 

AMUSEMENTS: 
Refusal  to  admit  to  place  of  amusement 
men  in  United  States  uniforms,  see  Uni- 

FOB|iB 

ANARCHISTS: 

Exclusion  of  alien  anarchists  fron)  United 
States,  89 

ANCILLARY   PPOCEEDINGS: 
Jurisdiction  of  federal  courts,  1262,  note 
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ANIMALS: 
Cruelty  to  animalB,  see  iit/ra,  Transporta- 
tion 
Diseased  animals 
Driving  cattle  from  district  not  quaran^ 

tinec^  446,  note 
0riySng  into  Other  states,  446,  note 
Fences  on  interaatloiial  4)oundary,  7 
Indictment  for  violatii^  4f|uiira^iuie  laws, 

448,  .note 

Interstate    commerce    regulations,    449, 

note 
Judicial   notice  of   regulations  of   agrf- 

eultural   department,  446,  note 
Liability  of  carriers,  447,  note 
Power  of  fitate  to  prohibit  importation, 

445,  note 
Quarantine  laws,  445,  note 
Retrospective    operation    of    quarantine 

laws,  448,  note 
Rules    of    agricultural    department    as 

binding  on  state,  445,  note 
Validity  of  qua^rantine  regulations,  446, 

note 
Feeding  in  transit,  see  infra.  Transporta- 
tion 
Inspection  of  slaiuj^hter  houses 
Effect    on    liability    to    employees,    445, 

note 
Quarantine  laws,  see  «t<pra,  Diseased  ani- 
mals 
Stodc   pens   for   feeding   and   watering   in 

transit,  449,  note 
Transportation 

Crowding  cars,  450,  note 
ib[traterritorial    operation    of    statute, 

449,  note 

Feeding  and   watering  in   transit,   449, 

note 
Jurisdiction  of  amount  of  penalties,  450, 

note 
Knowing  and  wilful  violations  of  twenty- 

ei^^htliour  law,  460,  ncKte 
Liability  of  carrier  to  shipper,  449,  note 
Liability    of    connecting    carriers,    448, 

note 
Negligence   of   carrier's   employees,   449, 

note  ^ 

Penalty  for  violating  twenty-eight  hour 

law,  450,  note 
Province     of     court     and     jury     under 

twenty-eight  hour  law,  450,  note 
Sufficiency  of  evidence  in  prosecution  un- 
der twenty-eight  hour  law,  450,  note 
Suit  for  penalty  under  twenty-eight  hour 

law  as  civil  action,  451,  note 
Supplying  water  in  cars,  450,  note 
Time   limit  for  continuous  confinement, 

448,  note 
Time  of  confinement  in  cars  extended  at 

request  of  shipper,  449,  note 
Venue  of  proceeding  under  twenty-eight 

hour  law,  451,  note 
Twenty-eight  hour  law,  see  supra,  Trans- 

por&tion 
Unloading  for  feed,  water,  and  rest,  dur- 
ing transit,  see  9upra,  Transportation 
Venue 
Proceeding  under  twenty-eight  hour  law, 

see  supra.  Transportation 
Watering  in  transit,  see  supra.  Transpor- 
tation 


ANTI-TRUST  ACT: 
See  Rkstbaiitt  of  Tbade  and  Commerce 
Preference  of  trust  cases  in  federal  courts, 
256 

APPEAL  AND  ERROR: 
Allowance  of  appeals,  199 
Amendment  of  appellate  process   (see  also 

infra,  Writs  of  error) 
Amendment  of  writ  of  error,  1365,  note 
Appeal  chanjied  to  writ  of  error,  1448, 

note 
Appealable  judgments  and  orders 
Interlocutory  orders,  195 
Judgment   overruling  demurrer   to  plea 

in  abatement,  14ol,  note 
Prejupoinary  injunctions,  938,  note 
Removal  of  cause  from  state  to  federal 

court,  1303,  note 
Appeal  bonds  and  undertakings 
Additional  bond  at  discretion  of  court  in 

certain  cases,  195 
Condition   to  prosecute  to   effect,   1^47, 

note 
Damages  included,   1447,  note 
Government  not  required  to  give  bond, 

1447,  note 
Judgmeht  on  bond,  1447,  note 
Receivers  of  national  banks  not  required 

to  give  bond,  1447,  note 
Right   to   prosecute   in  forma  papipefris, 

1446,  note 
Taking  and  approval,   1447,  note 
Appeal  from  territorial  courts  in  Alaska, 

see  Alaska 
Appeals  subiect  to  same  rules  as  wr^ts  of 

error,  1449,  note 
Appellate   jurisdiction    (see    also    QifpcuiT 

Court  of  Afpcals;  Sufbemx  Coubt) 
Appeals  from  Circuit  Court  of  Ajppeals 

to  Supreme  Covjrt,  2$? 
Appeals  from  Commerce  Court,  322 
Appeals  from  Court  of  Claims,  ^33 
Appeals  from  District  Court  ^r  Alaska, 

234 
Appeals    from    District   Coujt^    to    Su- 
preme Court,  23^ 
Appeals  from  District  Court  to  Supreme 

Court  of  United  States,  federal-  ques- 
tion, 1110,  note 
Appeals  from  Supreme  Court  of  Hawaii, 

234 
Appeals  from  Supreme  Court  of  Philip- 
pine Islands,  334 
Circuit    Courts    of   Appeals,    195,    1340, 

note 
Court  of  Customs  Appeals,  2L3 
Review    of    judgments    and    decnofes    of 

Commerce  Court,  222 
Supreme  Court,  230 
Assignments  of  error 

Time  of  filing,  14^6,  note 
Bills  of  exceptions 

Death  of  trial  judge,  1442,  note 
Excuse  for   failure  to   present  in   time 

limited,  43^,  note 
Necessity  of  signature,  1442,  note 
Sealing  not  required,  1442,  note 
Signii^  at  subsequent  term^  1442,  note 
Bond  on  appeal,  see  supra,  .^^ppeal  )K>ndB 

and  undertakings 
Citation 
Signature  by  judge,  1446^  j^ote 
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APPEAL  AKD  ERROR  —  cow t'd. 

Criminal  cases 
Right  of  government  to  writ  of  error, 
1460,  note 
Dismissal 

Moot  case,  1334,  mote 
Hearing  and  determination 
Advancement  of  causes  of  general  inter- 
est, 1449,  note 
Amendment  of  pleadings  after  remand, 

1364,  note 
Appeals  from  state  courts  to  Supreme 

Court,  230 
Errors  not  ground  for  reversal  in  Su- 
preme Court,  1449,  note 
Judgment    or    decree    on    review,    1376, 

note 
Power  of  court  below  after  remand,  1364, 

note 
Remand  by  ajipellate  court,  1363,  note 
Rulings  on  evidence,  1448,  note 
Judgments  of  courts-martial,  462,  note 
Mode  of  review 

Decrees  in  equity,  1321,  note 
Preserving  questions  for  review 
Objections    and    exceptions    to    rulings, 
1374,  note 
Procedure     in     Philippine     Islands,     see 

PHiuppnvK  Islands 
Record 
Coat  of  printing  in  Supreme  Court,  238 
Essential  parts  of  record,  1446,  note 
Fees  of  clerk  for  making,  certifying,  and 

returning,  1213,  note 
Making  up   record  for  Supreme   Court, 

1369,  note 
Number   of   printed   copies  to   be   filed, 

266 
Printed  copies  of  original  documents  dis- 
pensed with,  266 
Printing  transcript,   1321,  note 
Review 
Examination    of   transcript   for   *'  plain 

error,"  1446,  note 
Fictitious  or  moot  questions,  1380,  note 
Findings  of  C^urt  of  Claims,  881,  note 
Findings  of  fact  by  court,  1370,  note 
Ri|Ait  to  appeal 

Proceedings  in  court  of  claims,  209 
Suits  to   foreclose  miners'   labor   liens  in 

Alaska,  17 
Supersedeas 
Danuiges  for  violating  injunction,  1448, 

note 
Supersedeas   as  matter  of    right,    1448, 

note 
When  time  begins  to  run,  1448,  note 
Time  to  appeal 
Appeals  from  Court  of  Claims,  232 
Interlocutory  orders,  196 
Supreme  Court  practice,  1448,  note 
Writs  of  error 
Amendment  as  to  attestation,  1448,  note 
Amendment  as  to  parties,  1447,  note 
Form  and  attestation  of  writ,  1447,  note 

APPEARANCES: 

Effect  of  petition  for  a  removal  of  cause, 

1303,  note 
Special  appearances 

Power  of  Circuit  Court  to  regulate  by 
rule,  I44O9  note 


APPORTIONMENT: 
See  also  CoNeBBsa 
Representatives  in  Congress,  43 

APPRAISERS: 
See  also  Cubtohb  Duties 
Appointment  of  commissioners  to  admin- 
ister oaths  to  appraisers,  158 

APPROPRIATIONS: 
See  Estimates,  Appbopbiatiohs,  akd  Rs- 

FOBTS 

ARBITRATION  AND  AWARD: 
Arbitration  labor  disputes,  1469,  note 
Betting  aside  award 
Jurisdiction  of  federal  courts,  1263,  note 

ARCHITECTS: 
Competitive  plans  for  public  buildings 
Employment   of   successful   competition, 
332 

ARIZONA: 
Admission  to  Union 

Joint  resolution,  370 
Appeal  or  error   from  Supreme  Court  of 

Arizona,  196 
Appeals   from   territorial   Supreme  Court, 

233 
Exemption    of    railroads    from    taxation, 

1760,  note 
Jurisdiction  of  justices  of  the  peace,  1760, 

note 
Provision  for  representation  in  Congress  if 

admitted  to  statehood,  44 

ARKANSAS: 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  163 
District  Courts 
Transfer  of  criminal  cases  from  one  di- 
vision of  district  to  another,  257 
Judicial  districts  in  Arkansas,  162 
Pipe  lines  through  public  lands,  315 
United    States    commissioners    in    eastern 
district 
Powers,  129 

ARMY: 

See    also    Abtiglcs    of    War;    Miutabt 

Academy;  Miutia;  Natiosial  Defense 

Secbets;  Wab  Depabtmekt 
Artillery 

"Mechanics"    to    be    designated    horse- 
shoers,  403 

Pay  of  horseshoers,  403 
Burial  of  dead  at  expense  of  government, 

403 
Cavalry 

Pay  of  farriers,  402 

Pay  of  horseshoers,  402 

Remount  detachment,  408 
Civilian  appointments,  see  infra,  Engineer 

corps 
Claims  for  arrears  of  pay 

Allowances  in  bounties,  412 
Clerks,  etc.,  at  headquarters 

Assignment  to  duty  with  bureaus  in  war 
department  prohibited,  403 
Clothing,  aecouterments.  etc.,  of  soldiers 

Sales,  etc,  prohibited,  1794,  note 
Command  when  different  corps  join,  20 
Commissaries  of  subsistence 

Relief    from    responsibility    for    losses, 
etc,  200 
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ARMY  —  cont'd. 


AR]Vnr  —  conVd. 


Courts*  martial 
Civilian  witnesses,  455,  note 
Competency  of  regular   army  officer  to 
sit   on    volunteer    court-martial,    455, 
note 
Effect  of  acquittal  in  civil  court,  454, 

note 
Imprisonment  extending  beyond  term  of 

enlistment,  455,'  note 
Jurisdictioh   to   try   for  desertion,   465, 

note 
Review  by  civil  courts,  454,  note 
Sufficiency  of  charge  and  specifications, 
455,  note 
Crimes  committed  by  soldiers 

Jurisdiction  of  civil  courts,  454,  note 
Bental  corps 
Appointments,  409 
Organization,  409 
Pay  and  allowances,  409 
Rank  of  officers^  409 
Deserters 

Power  of  constables  to  arrest,  1794,  note 
Discharge 

Certificates   of   soldiers   enlisting   under 
assumed  names,  405 
Discrimination  against  United  States  uni- 
forms, see  Unifobms 
Engineer  corps 
Civilian  appointment,  407 
Increase  of  officers,  406 
Pay  of  officers  on  river  and  harbor  im- 
provements, 406 
Pa3rment  of  pressing  obligations,  410 
Vacancies  in  grade  of  second  lieutenant, 
407 
Enlisted    men,    see    also    supra,    Courts- 
martial 
Enlistment  of  minors,  1793,  note 
Liability   of   infant   for    fraudulent   en- 
listment, 455,  note 
Power  of   president   to   discharge   from 

service,  454,  note 
Promotion,  408 

Sale  of  clothing  as  offense  against  mili- 
tary law,  454,  note 
Farriers  in  cavalry 

Pay,  402 
Horses 

Purchase   from    officers   ordered   to   dis- 
tant duty.  404 
Transportation  of  officers'  horses,  404 
Horseshoers  in  artillery 

Pay,  403 
Horseshoers  in  cavalry 

Pay,  402 
Increase  in  total  strength  not  authorized, 

409 
Infants,  see  supra,  Enlisted  men 
Interments  of  officers  and  men,  403 
Line  officers,  see  infra,  Officers 
Mechanics,  see  supra,  Artillery 
Medical  corps 

Detailed  to  American  Red  Cross,  407 
Retirement    in    medical    reserve    corps, 
411 
Military   law,   see  infra.  Offenses  against 

military  law 
Militia  officers 

Rank  when  on  duty  with  other  forces, 
20 
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Mounted  officers 
Allowance  when  separated  from  horses, 

403 
Purchase  of  horses  from  officers  ordered 
to  distant  duty,  404 
Noncommissioned  officers 
Pay   of    first   sergeant   of  engineers   at 
military  academy,  267 
Nurse  corps 
Cumulative  leaves  of  absence,  403 
Pay  of  female  'nurses,  403 
Pay  of  superintendent,  403 
Offenses  against  military  law 

Sale  of  clothing  issued  to  soldier,  454, 
note 
Officers   (see  also  supra,  Mounted  officers; 
Noncommissioned   officers;    infra,    Re- 
tired officers) 
Authority  to  swear  witnesses,  327 
Civilian  appointments,  408 
Detail  as  lighthouse  inspectors,  264 
Detail     of     instructors     for     organized 

militia,  408 
Detail  to  bureau  of  insular  affairs.  403 
Dropping  from  rolls  for  absence  without 

leave,  406 
ImprisonUient    under    sentence    of    civil 

court,  406 
Leaves  of  absence  to  instructors  in  ser- 
vice schools,  402 
Limit  of  cost  for  quarters,  405 
Line  officers  promoted  to  rank  lost  by 

regimental  promotion,  411 
Pay  for   service   in   Philippine   Islands, 

1794,  note 
Promotion  of  enlisted  men,  408 
Promotions  generally,  411 
Relative  rank  of  army  and  navy  officers, 

1539,  note 
Retirement  with  one  year's  pay,  1794,  note 
Transportation  of  horses,  404 
Ordnance 

Contracts  required  to  be  in  writing,  404 
Interchange  of  materials,  411 
Organized  militia 

Rank  of  officers,  20 
Paymasters 
Relief  from  responsibility  for  losses,  etc., 
200 
Paymasters'  clerks 
Pay  and  allowances,  407 
Subject  to  rules  and  articles  of  war,  407 
Preference  of  veterans  in  census  office,  863, 

note 
Promotion  of  officers,  see  supra.  Officers 
Purchase   of   clothing   from    soldiers    pro- 
hibited, 1646,  note 
Quartermasters 
Relief  from  responsibility  for  losses,  etc., 
200 
Quartermaster's  department 

Increase  of  officers,  408 
Quartermasters'  supplies 

Disposal  of  proceeds  of-  sales,  404 
Quarters  of  officers,  see  supra.  Officers 
Remount  detachment,  408 
Retired  officers 
Ri<?ht  to  commissions  in  advanced  rank, 

405 
Service     as     road     commissioners     for 
Alaska,  409 
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ARMY  —  conVd, 
Service  schools 

Leaves  of  absence  to  instructors,  402 
Soldiers,  see  %m^^^  Enlisted  mep 
Transportation 

Reimbursement  for  excess  baggage,  404 
Transports 
Shipment  of  merchandise  to  Quam,  404, 
400 
Transport  service 
Accommodations  for  officers  and  men  of 
cutter  service  and  their  familie9,  409 
Uniforms 

Discrimination   asainst  soldiers  in   uni- 
form prohibited,  400 
Veterinaries 

Pay  and  allowanced  on  retirement,  407 
Volunteer  officers 

Oompetenoy  of   regular   army  officer   to 
sit  on  court-martial,  465,  note 
Volunteers 

Date  of  muster  into  service,  405 
Toung    Men's    Christian    Association,    see 
Young  Men's  Chbistian  Association 

ARREST: 
Civil  cases 

Power  of  federal  courts,  1407,  note 
Discharge  of   defendant   arrested   Iq   civil 
case 
Jurisdiction   of   United    States   commis- 
sioner, 1067,  note 
Distress    warrant   against   deffiulti^g   offi- 
.    cers,  1067,  note 

ART: 
See  Fine  Abts  Commission 

ARTICLES  OF  WAR: 

Command  when  dijjerent  corps  join,  80 
Militia 

Rank  of  officers  when  on  duty  with  other 
forces,  420 
Organized  militia 
Rank  of  officers  when  on  duty  with  other 
forces,  20 

ARTISTS : 

Importation  of  foreign  artists   permitted, 
90 

ASSASSINATION  OF  PUBLIC  OFFICERS: 
Exclusion  from  United  States  of  aliens  ad- 
vocating assaseination  of  public  officers, 
89 

ASSAULT  AND  BATTERY: 
Jurisdiction  of  federal  courts 

Acts  committed  on  water,  456,  note 
Liabilities    as    affected    by    discharge  'in 

bankruptcy,  576,  note 

ASSETS: 

See  Bankbuptct 

ASSIGNMENTS : 
See  Patents 
Actions  by  a^signeea 

Jurisdiction  Si  federal  (Bourts,  1268,  note 
Assignability 
Pay  of  gover^pievit  employees,  42 

ASSIGNMENTS  fOR  BENEFIT  OF  CRED- 
ITORS: 
Effect  of  Bankruptcy  Act,  704,  note,  850, 
note 

ASSOCIATIONS : 
Citizenship,  1257,  note 


ASYLUMS: 
See  Hospitals  and  Astluh3 

ATTACHMENT: 
See  also  Alaska 
Damages  tor  wrongful  attachment 

Prooedure  for  assessment  in  Forto  Rico, 
1320,  note 
Lien 

Effect  of  creation  of  new  iistrie^,  157 
Property  subjeet  to  «itta^bment ' 

Dividends  in  ha^ds  of  tmatee  in  l>ank- 
ruptcy,  781,  note 

Railroad  ears,  1722,  note 
Bight  of  action  for  malicious  attaehment 

as  assets  in  bankruptcy,  838,  lidte 
State  statutes  IoIIqw^  In  lederat  coarts, 

I43J),  no^  •         r 

ATTEMPTS  TO  COMMIT  OBIM»: 
Violations  of  immigration  }aw,  90 

ATTORNEY-GEfiTERAL : 

Annual  estimate  for  purchase  of  Supreme 

Court  reports,  228 
Autiiority 

Appointment  of  assistant  dietrict  »ttor« 
neys,  1210,  note 
Duties 

Defending  cases  in  Court  of  Claims,  210 

Distribution    of    Federal    Reporter    ^nd 
digests,  228 

Distribution  of  Supreme  Court  reports 
and  digests,  227 

Performance   by    solicitor-general,    1454, 
note 
Opinions 

Judicial  questions,  1455,  note 

Matter  actually  pending,  1455,  note 

Matters  J>elonging  to  department  of  jus- 
tice, 1455,  note 

Question  not  arising  in  department  mak- 
ing inquiry,  1455,  note 

Question  of  law  specifically  formulated, 
1455,  note 

Questions    decided   by   treasury    depart- 
ment, 1455,  note 

Questions  of  propriety  involving  execu- 
tive discretion,  1455,  note 

Questions  once  definitely  answered,  1456, 
note 
Powers 

Canceling  appointment  oif  deputy  mar- 
shal, 130 

Control  of  cases  in  Commerce  Court,  ^22 

Employment    of    special     attorneys     in 
Commerce  Court,  222 

Power   to   make  findings  of  fact^    1455, 
note 
Statement  of   facts   in   nature   of   agreed 

case,  1455,  note 

ATTORNEYS  AT  J*AW: 

Admission  to  practice  in  Supreme  Court 

Women,  2M 
Advice  of  counsel  as  defense  to  contempt, 

672,  note 
AsffignvMii  of  attorney  to  represent  poor 

persons,  046,  note 
Attorneys'  ikiti& 

Allowance     in     foreclosure    of    miners' 
labor  liens  in  Alaska,  16    '  • 
Clerks  and  marshals  forbidden  to  practice, 

244 
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ATTORNEYS  AT  LAW  —  conrfT. 
Ckimpensation 

Right  to  fix  by  contract,  1912,  noto 

Taxable  fees,  1212,  note 
Contempt  by  attorney 

Advisip^  disobedience  of  subpcena,  434, 
note 
Disbarment  for  practicinjsf  unlawfully,  246 
Payments  for  services  as  voidable  prefer- 
ences, see  Bankbuftcy 
Penalty  for  practicing  unlawfully,  §45 
Property  omitted  from  bankrupt  schedules 

by  advice  of  counsel,  521,  note 
Right  of  parties  to  conduct  cause  without 

counsel,  244 
Special    attorneys    employed   by   attorney- 
general 

Compensation,  222 

AUCTIONS  AND  AUCTIONEEBS: 
Bankruptcy  sales,  see  Bankbuf^^ 

AUTOMATIC  PISTOLS; 

Issuance  to  organized  militia,  410 

AWARDS: 
Power  to  enforce  awards  of  foreign  con- 
suls, 244 

PAI>O^S: 
Unauthorized  use  of  red  cross  insignia,  32 

BAIL  AND  REOOGNIZAN-CKS: 

Arrest  by  bail  after  forfeiture 
Effect  on  liability  of  bail,  456,  note 

Forfeiture 

Power  to  remit  judgment,  456,  note 
Time  to  apply  for  remission*  456,  note 

Right  to  bail  pending  appeal  from  deporta- 
tion orcler,  857,  note,  866,  pote 

Right  to  bi^il  pending  hearing  of  deporta- 
tion proceeding,  866,  note 

Yf^lidity  of  bo^d  following  state  practice, 
049,  note 

YenUie  of  potion  on  bail  bond  in  Indian 
Territory,  940,  note 

BAILIFFS  AND  CRIERS  OF  COURTS: 
Allowance  to  marshal   for  employment  of 

extra  bailiffs,  1214,  note 
Compensation,   1211,  note 
Status  as  officers  of  court,  1211,  note 

BAILMENT: 
Property    held    \x^    bankrupt    pledged    as 
assets  in  bankruptcy,  see  Ban^HUFTCT 

BALTIMORE: 

Establishment  of  marine  schools  ai  Balti- 
more, Md.,  67 

BANKRUPTCY:' 
Abandonment   of    assets    by    trustee,    838, 

note 
Abatement  of  proceeding 

Death  or  insanity  of  bankrupt,  527,  note 
Account  books  of  bankrupt^  see  infra^  Dis- 
charge of  bankrupts 
Accounts  of  trustee,  see  infra.  Trustees 
Actions    (see  also  tnfm,   Actions  by   and 
against    bankrupts;    Actions    by    and 
against  officers  of  court;   Actions  by 
and  against  trustees) 
Leave  to  sue  receiver,  474,  note 
Flaoe  of  suit  by  receiver,  474,  note 
Restraining  suits  against  receivers,  474, 

note 
Rights  of  receiver  to  sue,  474,  note 


BANKRUPTCY  —  oonVd, 

Actions  by  f^nd  against  b^nl^r^pta 

Di9cl^arffeability    of    deVt    aa    (^ff^ting 

rigdt  U>  stfiy,  632,  npte 
Discretionary  ))ower  to  grant  at^y>  ^^2, 

i^ote 
Effect  9^  ii^terveption  h^  trustee,  539, 

note 
Failure  of  trustee  to  intervene,  g^O,  note 
Intervention  by  trustee,  598,  note 
Liability  of  trustee  for  costs,  540,  note 
Power  of  referee  to  orcfer  st^y,  532,  note 
Prosecution  of  suit  by  trustee,  $39,  note 
l^efusal  of  state  court  to  grant  ^^^t  ^^^* 

note 
Stay  of  action  annulled  by  adjudication, 

$37,  note 
Stay  of  action  directed  against  exempt 

property,  537,  note 
Stay  of  foreclosure  suit,  537,  note 
Stay  of  proceedings  in  state  courts,  535, 

not^ 
Stay  of  proceedings  to  enforce  Ifena,  534, 

note 
Stay  of  proceedings  to   impose  lien  on 

assets,  537,  note 
Stay    pending    bankruptcy    proceeding, 

592,  pote 
Vacating  stay,  538,  note 
Actions  by  and  agfilnst  officers  p(  caurt 

Stay,  588,  note 
Actions  by  and  against  trustees   (see  also 

infra f    Adverse    claims    to    P^PP^K^y; 

Jurisdiction  of  federal  courts;   Juris- 
diction of  state  courts;  Preferen^s) 
Assumpsit    to    recover    voidal^lcN  orefer- 

ences,  745,  note 
Bill  in  equity  to  recover  voidable  pref- 
erences, 745,  note 
Duty  to  litimte  questions,  Q89,  note 
Equitv  jurisdietion  of  bankruptcy  court, 

832,  note  ^ 

Jurisdiction  of  actiona  to  recover  f^sets, 

505,  note 
Majority    authorized    to    sue    associate, 

684,  note 
Necessity  for  leave  to  sue  truateO]^  540, 

note 
Probable  cause  for  action,  68S«  note 
Recovery  of  property  wrongfully   seized 

by  trustee,  » 18,  note 
Right    of    bankrupt    to    contint^e    suit 

brought  by  trustee,  540,  note 
Right  &>  sue  in  equity,  6^4,  note 
Setting  aside  fraudulent  conveyances  by 

bankrupt,  844,  note 
Summary  'order  th^t  trustee  pay  costs, 

540,  note 
Thne  for  comnxencing  actions,  540,  note 
Acts  of  bankruptcy  (see  also  infra.  Fraud- 
ulent conveyances  by  bankrupt;  Pref- 
erences ) 
Absconding,  48I,  npte 
Admitting  inability   to   p^y  debts,   401, 

note 
Application    by    debtor   for    r^^^^'    o» 

trustee,  488,  note 
Appointment  of  temporary  receiver,  400, 

note 
Assignment  for  benefit  of  creditors,  480, 

note 
Concealment  of  property,  481,  note 
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BANKRUPTCY  —  conVd, 

Acts  of  bankruptcy  —  ofmVd. 

Condonation  by  creditor,  481,  note 
Failure  to  vacate  legal  proceeding,  487» 

note 
Filing  voluntary  petition,  717,  note 
Fraudulent  conveyances,  481,  note 
General  assignment  by  corporation,  489, 

note 
General  assignment  by  partnership,  489, 

note 
General   assignment   by   solvent   debtor, 

490,  note 
Giving  security   for  loan  as  fraudulent 

transfer,  483,  note 
Insane  persons,  482,  note 
Insolvency  proceedings  under  state  laws, 

490,  note 
Intent  not  material,  490,  note 
Intent  to  prefer  distinguished  from  in- 
tent to  defraud,  483,  note 
Intent  to  prefer  immaterial,  488,  note 
Partnerships,  481,  note 
Petition   by   partner  against   copartner, 

495,  note 
Preferences,  483,  note 
Receivers  of  trustees  put  in  charge  of 

debtor's  property,  490,  note 
Removal  of  property,  481,  note 
Right  to  juiy  trial  of  issue,  687,  note 
Transfers   not   causing   insolvency,   483, 
note 
Additional  compensation  of  officers,  24 
Adiudication 
Adjudication  on  pleadings,  583,  note 
Annulment  of  pending  proceedings,  537, 

note 
Composition  before  adjudication,  22 
Default,  585,  note 
Dissolution  of  bankrupt  corporation,  584, 

note 
Effect  as  re9  judioatay  684,  note 
Effect  generally,   684,  note 
Effect  of  default,  585,  note 
Necessity   of   adjudication   before   refer- 
ence, 593,  note 
Review  on  appeal,  632,  note 
Vacation,  584,  note 
Administration   of  estate,   see  8Upra,  Ac- 
tions i  infra,  Assets  of  bankrupt;   Clos- 
ing estates;    Expenses  of  administering 
estfttes;  Partnerships;  Proof  and  allow- 
.  ance    of    claims;     Provable    debts    and 
claims;     Receivers;     Reopening    estate; 
Trustees. 
Admitting  inability  to  pay  debts,  see  Bupra, 

Acts  of  bankruptcy 
Adverse  claims  to  property  (see  also  infra, 
Jurisdiction  of  federal  courts) 
Appealable  orders  and  decrees,  604,  note 
Appellate  jurisdiction,  603  note 
Attachment  liens,  597,  note 
Authority  of  referee,  661,  note' 
Burden  of  proof  on  claimant,  819,  note 
Burden   of  proving  identity  of  mingled 

goods,  835,  note 
Claim  for   services   rendered  in   assign- 
ment for  benefit  of  creditors,  596,  note 
Claim  of  pledgees,  596,  note 
Colorable  adverse  claims.  597,  note 
Confiict  of  laws,  820,  note 
Determiiiation  of  adverse  claim,  809,  note 
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BANKRUPTCY  —  con*U 

Adverse  claims  to  property  —  cont'd. 
Effect  of  composition  of  creditors,  847, 

note 
Effect  of  sale,  842,  note 
Estoppel  to  assert  claim,  819,  note 
Forms  in  reclamation  proceedings,  820, 

note 
Jurisdiction   of   bankruptcy   court,   597, 

note 
Jurisdiction  of  bankruptcy  court  by  oon- 

sent,  599,  note 
Jurisdiction  of  controversy,  595,  note 
Jurisdiction  of  federal  and  state  courts, 

595,  note 

Jurisdiction   of    state   courts,   602,    819, 

note 
Mortgages,  597,  note 
Necessity   for   absolute   ownership,    696, 

note 
Necessity  of  plenary  suit,  847,  note 
Powers  of  referee,  820,  note 
Property  in  custody  of  bankruptcy  court, 

597,  note 
Property  received  in  payment  of  debts, 

596,  note 

Reclamation  proceedings  generally,  818, 

note 
Recovery  to  adverse  clainmnts,  809,  note 
Reference  to  special  master,  820,  note 
Stoppage  in  transitu,  820,  note 
Summary  and  plenary  jurisdiction,  601, 

note 
Summary  proceedings  not  maintainable, 

'601,  note 
Title  a  question  of  fact,  819,  note 
Waiver  of  objections  to  jurisdiction  of 
bankruptcy  court,  600,  note 
Advice  of  counsel,  see  infra.  Discharge  of 

bankrupts 
Alienation    of   affections,   see    infra,   Dis- 
charge of  bankrupts 
Alimony 
Alimony  as  assets  of  bankrupt,  see  infra, 

Trustees 
Liability  as  affected  by   discharge,  754, 

note 
Property  set   apart  as  assets  in  bank- 
ruptcy, 826,  note 
Provability  of  claim  for    alimony,   754, 
note 
Allowance  of  claims,  see  infra,  Proof  and 

allowance  of  claims 
Amendment  of  statute 

Effect  as  to  pending  cases,  26 
Amendments  (see  also  infra.  Answer;  Veri- 
fication) 
Claim  of  exemptions,  510,  note 
Petition  in  involuntary  bankruptcy,  724, 

note 
Proof  of  claim,  701,  note 
Ancillary  jurisdiction,  21 

Jurisdiction   of    bankruptcy   court,   480, 

note ' 
Recovery    of   voidable   preferences,    745, 
note  ' 

Answer 
Admission  by  failure  to  reply,  682,  note 
Amendments,  582,  note 
Certainty  and  definiteness,  581,  note 
Demurrer  for  insufficiency,  582,  note 
Voluntary  proceeding,  582,  nott 
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BANKRUPTCY  —  omfd. 

Appeal  and  error  (see  also  infrat  Appellate 
jurisdiction;  Petition  to  revise;  Su- 
preme Court) 

Adjudication,  633,  note 

Allowance  of  expenses,  634,  note 

Allowance  or   rejection  of  claims,   634, 
note 

Appeal  bonds,  626,  note 

Appeal  from  Circuit  Court  of  Appeals  to 
Supreme  Court,  610,  note,  638,  note 

Appeal  from  District  Court  to  Supreme 
Court  direct,  607,  note 

Appeal  treated  as  petition  to  revise,  613, 
note 

Appeal   united  with  petition  to  revise, 
611,  note 

Appellate    jurisdiction    generally,    603, 
note 

Assignment   of   errors,    607,    note,    624, 
note 

Bills  of  exceptions,  625,  note 

Citation,  625,  note 

Costs,  632,  note 

Denial  of  injunctions,  634,  note 

Discretion  of  lower  court,  629,  note 

Dismissal  of  appeal,  632,  note 

Dismissal  of  petition  in  involuntary  pro- 
ceeding, 632,  note 

Distinction  between  appeal  and  writ  of 
error,  633,  note 

Effect  of  appeal  in  bankruptcy  proceed- 
ing, 624,  note 

Grant  or  denial  of  discharge,  633,  note 

Harmless  error,  629,  note 

Jurisdictional   amount,    610,   note,   635^ 
note 

Mandate  and  proceedings  thereon,  632, 
note 

Parties  to  appeal,  606,  note 

Petition  for  revision  treated  as  appeal, 
611,  note 

Presentation  and  reservation  of  grounds 
of  review,  628,  note 

Presumptions  on  appeal,  628,  note 

Priority  of  claims,  634,  note 

Proceeaings   for    rehearing   as   affecting 
time  to  appeal,  636,  note 

Questions  of  fact,  630,  note 

Questions  reviewable,  626,  note 

Record  on  appeal,  625,  note 

Refusal  of  rehearing,  635,  note 

Remand,  607,  note 

Reversal  and  remand,  632,  note 

Review  as  dependent  on  state  of  record, 
628,  note 

Review  in  general,  607,  note 

Review  of  bankruptcy  proceedings,  623, 
note 

Review  of  facts,  607,  note 

Time  for  taking  appeal,  635,  note 

Time  limit  for  appeal,  606,  note 

When  appeal  is  '^  taken,"  637,  note 
Appellate  jurisdiction 

Circuit  Courts  of  Appeals,  196 

Supreme  Court,  237 
Application  for  discharge,  see  iti^a.  Dis- 
charge of  bankrupts 
Application  to  confirm  composition,  see  in- 
fra^ Compositions  with  creditors 
Application  to  revoke  discharge,  see  infra, 

Discharge  of  bankrupts 


BANKRUPTCY  —  conVd. 

Apportionment  of  fees  and  commissions  of 

officers,  24 
Appraisal  of  bankrupt's  property  (see  also 
infra.  Sale  of  bankrupt's  property) 
Appointment  of  appraisers,  839,  note 
Purpose  of  appraisement,  839,  note 
Qualifications  of  appraisers,  839,  note 
Arbitration  of  controversies 

Setting  aside  findings  of  arbitrators,  645, 
note 
Arrest  of  bankrupts,  see  infra,  Protection 

and  detention  of  bankrupts 
Assault  and  battery,  see  tnfra,  Discharge 

of  bankrupts 
Assault  on  trustee  as  contempt  of  court, 

479,  note 
Assets  of  bankrupt  (see  also  tn/ra,  Deposi- 
tories for  money;  Insolvency) 
Accounts  receivable,  467,  note 
Collection  and  distribution,  476,  note 
Contingent  interest,  467,  note 
Prospective  profits,  467,  note 
Recovery  of  preferential   transfers,  744, 

note 
Restraining  disposition   of,   or   interfer- 
ence with,  536,  note 
Right  of  receiver  to  possession,  see  tnfra. 

Receivers     ' 
Stockholder's  liability   to  bankrupt  cor- 
poration, 467,  note 
Assignee  of  several  claims  counted  as  one 

creditor,  541,  note 
Assignment   for   benefit  of  creditors    (see 
also  supra.  Acts  of  bankruptcy) 
Effect  of  Bankruptcy  Act,  850,  note 
Power  of  bankruptcy  court  to  compel  as- 
signee to  account,  509,  note 
Restraining  disposal  of  assets,  536,  note 
Assumpsit 

Voidable  preferences,  745,  note 
Attachment    against    bankrupt's    property 
(see   also  infra.   Liens  on  bankrupt's 
property) 
Intervention  by  trustee,  538,  note 
Attorney  at  law 

Employment  by  receiver,  472,  note 
Payments   to   attorneys   as    preferences, 
747,  note 
Attorney   for  trustee 

Appointment,  680,  note 
Bantcrupts  (see  also  infra,  Duties  of  bank- 
rupts;    Examination     of    bankrupts; 
Protection     and    detention    of    bank-    . 
rupts) 
Who  may  become  bankrupts,  22 
Bills  and  notes,  see  infra.  Provable  debts 

and  claims 
Bonds 
Official  bonds  of  referees  and  trustees, 
693,  note     * 
Books   and   papers    (see   also   infra,   Evi- 
dence) 
Destruction  or  concealment  by  bankrupt, 
23 
Breach  of  promise  of  marriage,  see  infra. 

Discharge  of  bankrupts 
Burden  of  proof  (see  also  infra.  Evidence) 
Intent  to  hinder,  delay,  or  defraud,  482, 
note 
Business  of  bankrupt 

Continuation  by  receiver,  475,  note 
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BANKRUPTCY  —  ctmM, 

Oktt^ng  on  bUsinefts  of  bankrupt 

Compensation  of  officers,  24 

In  general,  21 
Certificates    for    operating    expenses,    see 

Inffo,  Receivers 
Certification  of  questions  fbr  review,  641, 

note 

Certiorari 
Amount  in  controversy,  644,  note 
Bringing  up   record   on    certification   of 

questions,  643,  note 
Determination  and  remand,  645,  note 
Form  of  petition,  645,  note 
Necessity   of  judgment   in  court  below, 

645,  note 
Review  of  nonappealable  decisions,  643, 

note 
Who  may  apply  foir,  644,  note 
Glioses  in  action  as  assets,  838,  note 
Circuit  Courts  of  Appeals 
Appeals  in  bankruptcy  proceedings,  623, 

note 
Petition   to   revise   bankruptcy  proceed- 
ings, 611,  note 
Circumstantial    evidence    of    intent,    742, 

note 
Claiming    exemptions,    see   infra,    Exemp- 
tions of  bankrupts 
Claims   against  estate    (see  also   Priority 
of  debts  and  claims) 
Appeal  from  allowance  or  rejection,  634, 

note 
Appeal    from    disallowance   of    priority, 

634,  note 
Creditors'  meeting  esseiitlal  to  allowance, 

697,  note 
Power  of  receiver  to  adjust,  473,  note 
Proof  and  allowance,  see  infra.  Proof  and 
allowance  of  claims 
Clerk  of  court 

Collection  of  fees,  695,  note 
Compensation,  696,  note 
DisqualiflcatidH  by  relationship  to  bank- 
rupt, 594,  note 
Power  to  make  order  of  reference,  586, 

note 
Removal  of  cause  for  disqualification  of 
clerk,  594,  note 
Closing  estate,  476,  note 
Codeb&rs  with  bankrupt  not  affected  by 

discbarge,  570,  note 
Collateral    security   held   by   bankrupt   as 

assets,  827,  note 
Collection  of  assets  (see  also  supra,  Assets 
of  bankrupt) 
Allowances  for  unavoidable  losses,   749, 

note 
Duties  of  ttiistees,  23 
Comity  between   state   and  federal  courts 
In  general,  472,  note 
Pending  proceedings  to  enforce  liens,  532, 
note 
Commissions  of  officers 
Rate  of  allowance,  23 
Community  property  as  assets,  826,  note 
Compensation  of  officers 

Extra   eompensation    not    allowed,    848, 

note 
In  general,  23,  26 


BANKRUPTCY  —  cont*d. 

Compositions  with  creditors 

Acceptance  by  majority  of  creditors,  541, 
note 

Appeal  from  confirmation,  633,  note 

Application  for  coni^rmation,  541,  note 

Assignee   of    several    claims  counted   as 
one  creditor,  541,  note 

Attorn^s'  fees,  542,  note 

Authority  to  make,  22 

Best  interests  of  creditors,  5^3,  note 

Confirmation  generally,  543,  note 

Confirmation  as  a^ecting  adverse  claims 
to  property,  ^7,  note 

Confirmation  as  discharge  of  bankrupt, 
568,  note 

Confirmation  as  divesting  trustee^s  title, 
847,  note 

Confirmation  dependent  on  right  to  dis- 
charge, 544,  note 

Confirmation    of    irr^^lar   composition, 
477,  note 

Costs,  542,  note 

Creditors  entitled  to  share,  545,  note 

Deposit  by  bankrupt,  641,  note 

Dismissal  on  confirmation,  545^  note 

Distribution  of  fund,  545,  note 

Effect  of  confirmation,  545,  note 

Examination  of  bankrupt,  541,  note 

Excess  payments  to  particular  creditors, 
843,  note 

Fraud  as  ground  for  setting  aside,  546, 
note 

Good  faith,  644,  note 

Hearing  of  application  for  confirmation, 
543,  note 

Irregular  settlements  and  compositions, 
5&,  note 

Making  false  schedules,  546,  note  . 

Necessity  of  calling  spe<*ial  meeting,  641^ 
note 

Notice  to  creditors,  25,  543,  note 

Offer  of  composition,  540,  note 

Parties,  540,  note 

Petition   to  set  aside  composition,   546, 
note 

t^ower  of  referee,  663,  note. 

Procedure,  541 

Schedules  required  to  be  filed,  540,  note 

Secret  agreements,  546.  note 

Setting  aside  composition,  546,  note 

Specifications  in  opposition  to  confirma- 
tion, 542  j  note 

Unscheduled  claims,  545,  note 

Vacating,  477,  note 

Verification  of  petition  to  set  aside  oom- 
ppsition,  546,  note 

Withdrawing    acdeptai 
541,  note 
Compromise  of  controversies 

Approval  of  courts,  645,  note 

Interests  of  estate  regarded,  646,  note 

Notice  to  creditors,  25 

Power  of  receiver,  473,  note 

Protection  of  creditors  and  lien  hofders, 
646,  note 

Right    of    bankrupt    to    restrain    com- 
promise, 646,  note 
Concealment  of  assets^  see  infra,  Discharge 

of    bankrupts;    Offenses    against    bank* 

ruptcy  laws 
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BANKBUPTCY  —  eonf (f. 
Concealment  «f  liookB  «r'««€«uirl  iw  \mx- 

ling  rl^  to  diM  Wg»,  23 
Concealment    of    financial    cMldiilMi,    lee 

tnfftr,  Di8c^rg»  ^  ^MlfiMMii 
Goncctflmeitt  or   fetMtal  m   pttmtiy  by 

bankrupt  as  bar  to  discharse.  20 
Conditktafil  8alM  to  tRaiikftipts  tt^  assets, 

628,  note 
Condonation   of   itet   of   Bftnlcriypte;^,  481, 

Aote 
CottflrmartiMi  of  cotitpokiiibnn    (sM  iupra. 

Compositions  with  ctetfftorcr)',  25 
CoMfCaion  of  ^oodi 

ffFdct  of  flairigling  property  with  bank- 
rupts' property,  834,  noi«      ^ 
CoMid^ratien 

Creation  of  lien  on  bankrupt'^  property, 
25 
Conspiracy  to  tioMe  b^tfcrtifptey  !&#,  919, 

Constitution^]  law 
Discrimimrtion  as  to  pers<>irti,  4#5,  note 

Contempt 
AcU  dotaef  on  addce  of  counsel,  672,  note 

note 
AssAuTt  oA  trustee,  479,  liofe 
Benefit  of  reasonabf^  datibt,  672^  note 
Disobedience  of  injunction,  669^^  ttbte 
Disobedience  of  order  for  payifMinf  of  ex- 
penses, 669,  note 
Disobedient^  of  subpceifm  by  wifffess,  673, 

note 
Effect  as  bar  to  other  remedies,  676,  note 
Evasit^^  tetiltHotty,  673,  fkoie 
Evideif^e,  675,  ikiU 
Failure  to  file  schedules,  669,  tro^ 
Failure  to  tttrfi  oref  after-aeqirired  prop- 
erty, 670,  note 
Fraud  agaih«t  baiMcrtipt^  act,  669,  note 
Giving  false  testhuotfy,  fll73,  note 
Hearing,  ^^75,  note 

Inabffity  to  compfy  wf£h  of flet,  670,  note 
frtterferen6e  wflh  assets,  672,  n6(e 
Notice  of  proceeding.  675,  tiOte 
ObjMt  of  contenlkpt  proceeding,  670.  note 
Offensive   language  by   witnessed   mfore 

referee,  67.Cttoter 
Order  of  commftmerK,  676,  note 
Power  of  commHraent,  480,  riote 
Power  of  referetf  to  punish,  674,  note 
Pro)fteedings  to  punish,  674,  notef 
Punishment,  67o,  note 
Punishment  of  contempt  before  referee, 

66« 
.Refusal  to  turn  over  books  aM  papers, 

66d,  note 
Relief  by  habeas  (<orpu8,  676,  fiote 
ScMlfcieiAcy  of  evidence,  670,  note 
Withholding  documents,  673,  note 

Contingent  assets,  see  «tfpni,  Astets  of 
baiftrupt 

Contingent  claims,  see  infra.  Proof  and 
allbwanoe  of  daitos;  Provable  debts  and 
cfaims 

Continuing  bankrupt's  business,  692,  note 

Cchitracts 
Liability  of  receiver,  474,  note 

Contracts  df  biinkrtipt  as  assets,  833,  note 

Controversies  arising  in  bankruptcy  pro- 
ceedings, see  aupra.  Adverse  claims  to 
property 


BANKRUPTCY  —  c6ni*d. 
Conveyances  by  bankrupt,  scNf  infra,  Ttafis- 

f«ts  and  iMthnbranceS  by  batikrupts 
Copyright 

Title  of  trustee  to  bankrupt's  copyrights, 
821,  note 
Corporations 

Act  of  bankruptcy  hy  officer,  492,  note 

Admitting  inability  to  ptly  debts,  492. 
not^ 

Charter  as  determining  principal  place 
of  btisiifess,  471,  note 

CoiitCUfreMt  jurisdiction  id  dHf«rent  dis- 
tricts, 471,  note 

Dissoliition  aS  affecting  proceeding,  628| 
note 

Effecft  of  adjiidicatidli  on  liability  of  dffi- 
cers  and  stockholders,  22 

Effect  of  bankriiptcy  «ict  on  dissolution 
proceedings,  850,  not« 

General  assignifient  as  act  of  bankruptcy, 
489,  note 

Liability  to  invotuntafy  bankruntcy,  .22 

Mingling  business  as  affecting  prlndt>al 
place  of  business,  471,  note 

Noncompliance  ^ith  local  law  as  tcffect- 
ing  place  of  business  of  foreign  cor- 
poration, 471,  note 

Offenses  against  bankrupt<^  liiws,  648, 
note 

Officers  joining  In  |tetition  ligainst  corpo- 
ration, 727,  hote 

Place  or  incorporation  as  determining 
principal  place  of  business,  471,  note 

Place  of  residence,  470,  note 

Principal  place  of  bttsiness,  471,  note 

Right    to   become    voluntary   bankrupts, 
22,  496,  note 
Costs    (see    also   supra.   Actions   hy   and 
against  bankrupts) 

Dismissal  of  petition,  585,  note 

Necessity  for  payment  of  fees,  6{f5,  note 

Payment  of  fees  as  condition  of  dis- 
charge, 695,  note 

Power  of  referee  to  tax,  663,  note 

Proceeding  in  forma  pauperis,  605.  note 
Courts  (see  alsor  inffa.  Jurisdiction  of  fed- 
eral    courts;     Jurisdiction     of     state 
courts) 

Ancillary  jurisdiction  generally,  21 

Ancillary  jurisdiction  of  courts  of  bank- 
ruptcy, 480  note^  745  note,  846  note 

Bankruptey  court  always  open,  460,  note 

Bankruptcy  courts  not  courts  of  limited 
jurisaiction,  469,  note 

Equitable  jurisdiction  of  bankruptcy 
court,  469,  note 

Jurisdictidn  by  consent,  599,  note 

Jurisdiction  in  equity  for  the  recovery  of 
assets,  832,  tote 

(Jurisdiction  of  adverse  claims  to  prop 
erty,  697,  note 

Jurisdiction  of  bankruptcy  court  depend 
ent  on  residence,  470,  note 

Jurisdiction  of  bankruptcy  court  in  ac 
tions  to  recover  assets,  846,  note 

Jurisdiction  of  bankruptcy  courts  in  gen 
erat,  469,  note 

Jupsdiction  of  foreign  corporation^  470 
note 

Jurisdiction  of  state  and  federal  courts 
23 
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BANKRUPTCY  —  cont'd. 

Courts  —  cont'd. 

Jurisdiction  of  state  courts  in  actions 
asainst  trustees,  810,  note 

Jurisdiction  to  compel  accounting  by 
assignee  for  benefit  of  creditors,  599, 
note 

Powers  of  bankruptcy  court  in  general, 
479,  note 

Power  of  bankruptcy  court  to  enforce 
lawful  orders,  479,  note 

Terms  of  bankruptcy  court,  469,  note 

Territorial  jurisdiction  of  bankruptcy 
courts,  469|  note 

Waiver  of  objections  to  jurisdiction,  600, 
note 
Creditors  (see  also  infra,  Creditors'  meet- 
ings) 

Notice  of  proceedings,  26 

Rights  passing  to  trustees,  813,  note 

Right  to  recover  property  for  estate,  772, 
note 

Voidable  prefeiences,  25 
Creditors'  meetings 

Assignee  of  claim,  698,  note 

Defective  claim  as  affecting  right  to  par- 
ticipate, 698,  note 

Discretion  of  referee  as  to  calling  meet- 
ings, 697,  note 

Effect  of  objection  to  claim,  699,  note 

Manner  of  voting,  698,  note 

Matters  to  be  submitted,  698,  note 

Meetings  at  call  of  court,  698,  note 

Necessity  of  allowance  of  claims,  697, 
note 

Necessity  of  bankrupt's  presence,  697, 
note 

Notice  of  meetings,  697,  note,  717,  note 

Preferred  creditor's  right  to  vote,  700, 
note 

Secured  and  priority  creditors  entitled 
to  vote,  700,  note 

Time  of  holding  first  meeting,  697,  note 

Votinff  by  proxy  or  attorney,  699,  note 
Criminal  acts 

Bar  to  right  to  discharge,  22 
Criminal  conversation,  see  infra.  Discharge 

of  bankrupts 
Crops  as  assets,  826,  note 
Curtesy  rights  as  assets,  826,  note 
Custody  and  possession  of  property    (see 
also  infra.  Trustees) 

Bond  to  indemnify  bankrupt,  809,  note 

Determination  of  adverse  claims;  809, 
note 

Duty  of  court  to  take  actual  possession, 
809,  note 

Effect  of  garnishment  in  state  court,  803, 
note 

Enjoining  interference,  809,  note 

Property  in  possession  of  adverse  claims, 
809,  note 

State  officer  as  custodian  for  bankruptcy 
court,  802,  note 
Damages  to  property  as  assets,  826,  note 
Death  of  bankrupt  (see  also  infra,  Exemp- 
tions of  bankrupts) 

Allowance  to  widow  and  family,  629, 
note 

Continuance  of  proceeding  mandatory, 
627,  note 

pistributiop  of  estate,  629,  note 


BANKRUPTCY  —  cont'd. 

Death  of  bankrupt  —  cont'd. 

Personal    representatives    made    parties, 

527,  note 
Proceeding  not  abated,  527,  note 
Sale  of  assets  free  of  dower  right,  528, 

note 
Widow's  right  to  dower,  528,  note 
Debts    of    bankrupt,    see    Mupra,    Claims 
against  estate;  tnfra.  Discharge  of  bank- 
rupts;   Priority   of    debts   and   claims; 
Proof  and  allowance  of  claims;  Provable 
debts  and  claims 
Declaration  and  payment  of  dividends 
Allowance   of    claim   after   payment   of 

dividend,  783,  note 
Distribution  of  unclaimed  dividends,  783, 

note 
Dividend  defined,  781,  note 
Equality  of  payment,  782,  note 
Exceptions  to  distribution,  782,  note 
Final  dividends,  782,  note 
Laches  of  i^yment,  783,  note 
Partial  dividends,  782,  note 
Rights  of  secured  and  priority  creditors^ 

781,  note 
Setting  aside  dividends,  782,  note 
Time  of  payment  of  first  dividend,  782, 
note 
Defenses,  see  infra,  Involuntary  bankrupt^ 
Definitions 
*'Fair  valuation,"  466,  note 
Insolvent^,  466,  note 
Demurrer 
Sufficiency  of  answer,  582,  note 
Sufficiency  of  petition,  582,  note 
Depositions 

Right  to  take,  592,  note 
Deposit  of  funds 

Dut^  o!  trustee,  685,  note 
Depositories  for  mon^ 
Duty  to  designate,  748,  note 
Failure  of  depository,  748,  note 
Relation  between  depository  and  deposi- 
tor, 748,  note 
Deposits    with    bankrupt   as    assets,    830, 

note 
Destruction  of  books  of  account  as  barring 

right  to  discharge,  23 
Destruction   of   property,   see    tnfra.    Dis- 
charge of  bankrupts 
Determination  of  issues,  see  infra.  Hear- 
ing and  determination 
Discharge  of  bankrupts 
Acts  on  advice  of  counsel  as  ground  for 

refusing  discharge,  565,  note 
Alienation  of  affections,  577,  note. 
Alimony,  576,  note 
Amendment  of  discharge,  556,  note 
Amendment   of    specifications   of   objec- 
tions, 552,  note 
Answering    specifications    to    objection, 

553,  note 
Application  for  discharge,  22,  547,  note 
Application  for  extension  of  time,  548, 

note 
Application  for  revocation  of  discharge, 

569,  note 
Authority  of  referee,  668,  note 
Bailees  of  money,  579,  note 
Bar  of  right,  22 
Breach  of  promise  to  marry,  577,  note 
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BANKRUPTCY  —  cont'd, 

Diflcharffe  of  bankrupts  —  cont'd, 
Certined  copy  of  order  as  evidence,  693, 

note 
Claim   for    misappropriation   of   money, 

675,  note 
Compliance    with    statutory    conditions, 

647,  note 
Concealment  of  assets  as  ground  for  re- 
fusing discharge,  662,  note 
Concealment   of    financial   condition    as 

ground    for    refusing    discharge,    668, 

note 
Conversion  of  property,  676,  note 
Costs  of  coirtesting  discharge,  667,  note 
Criminal  conversation,  677,  note 
Debts  arising  from  overpayment  by  mis- 
take, 676,  note 
Debts  discharged,  670,  note 
Debts  due  by  commission  merchants,  679, 

note 
Debts  due  by  factors,  679,  note 
Debts  not  scheduled,  677,  note 
Defalcations  by  bank  officers,  678,  note 
Defalcations  bf  fiduciaries,  578,  note 
Delay  in  applying  for  discharge,  648,  note 
Destruction,   etc.,   of   account   books   as 

ground    for    refusing    discharge,    668, 

note 
Destruction  of  property  as  ground  for 

refusing  dischar^,  662,  note 
Determination  of  right  to  discharge,  650, 

note,  566,  note 
Dismissal  of  application  for  failure  to 

nrosecute,  666,  note 
Enect  as   to   codebtors   with   bankrupt, 

670,  note 
Effect  as  to  debts  scheduled  in  former 

proceeding,  648,  note 
Effect  as  to  existing  liens,  672,  note 
Effect  as  to  liability  of  stockholders  of 

bankrupt  corporation,  601,  note 
Effect  as  to  right  of  trustee  to  recover 

assets,  846,  note 
Effect  as  to  sureties  on  bonds,  570,  note 
Effect   of   confirmation   of   composition, 

668,  note 
Effect  of  extending  time,  649,  note 
Effect  of  refusal  on  subsequent  proceed- 
ings, 557,  note 
Effect  on  hearing  of  objections,  666,  note 
Embesslement,  678,  note 
Evasive  answers  to  questions,  667,  note 
Evidence  of  concealment  of  assets,  666, 

note 
Evidence  to  justify,  denial,  568,  note 
Extending  time  for  application,  648,  note 
Failure  to  apply  as  affecting  subsequent 

bankruptcy,  648,  note 
Failure  to  keep  accounts,  569,  note 
Failure  to  schedule  property  not  subjeet 

to  administration,  664,  note 
Fiduciary  debts,  578,  note 
Fines  not  released,  575,  note 
Former  discharge  in  voluntary  proceed- 
ings, 567,  note 
Fraudulent     transfer     of    property    as 

ground    for    refusing    discharge,    662, 

note 
Grounds  for  refusing  discharge,  667,  note 
Guarantors   not    affected    by   discharge, 

670,  note 


BANKRUPTCY  —  cont'd. 

Discharge  of  bankrupts  —  cont'd. 
Hearing   application   for   discharge,   22, 

549^  note 
Implied  trusts,  579,  note 
Insanity  not  a  bar,  628  note 
Intent  as  element  of  obtaining  money  or 

property  on  false  statements,  662,  note 
Intent   in   concealing,  etc.,   assets,   666, 

note 
Intent  to  conceal  financial  condition,  669. 

note 
Knowledge    of    bankruptcy    proceedings, 

677,  note 
Laches  in  application  to  revoke,  568,  note 
Law  in  force  at  time  of  application,  650, 

note 
Liability  for  assault  and  battery,  576, 

note 
Liability    for   false   imprisonment,    575, 

note 
Liability  for  malicious  prosecution,  676, 

note 
'    Liability  for  obtaining  property  by  false 

representations,  673,  note 
Liability  for  tort,  674,  note 
Libel  and  slander,  676,  note 
Making  of  false  oath,  657,  note 
Mere  negligence  as  ground  for  refusing 

discharge,  559,  note 
Misappropriation  of  money,  678,  note 
Moral  turpitude  of  bankrupt,  660,  note 
Necessity  of  hearing,  553,  note 
Notice  of  application,  26,  547,  note,  717, 

note 
Notice  of  application  for  extension,  649, 

note 
Notice  of  expiration  of  time  for  applica- 
tion, 648,  note 
Objections  to  discharge,  660,  note 
Objections    to    discharge    prosecuted    in 

forma  pauperis,  563,  note 
Obtaining    money   on   false    statements, 

660,  note 
Offenses    committed    by    bankrupt,    567, 

note 
Partnership  debts  discharged,  572,  note 
Payment  of  filing  fee  as  condition,  695, 

note 
Presumption  of  intent  to  conceal  finan- 
cial condition,  660,  note 
Proof  of  specifications  of  objection,  664, 

note 
Provable  debts  discharged,  670,  note 
Reference  of  objections  to  special  master, 

564,  note 
Refusal  to  answer  proper  questions,  667, 

note 
Refusal   to   obey   orders   of  court,   567, 

note 
Regulations  concerning  discharges,  649, 

note 
Removal  of  property  as  ground  for  re- 
fusing discnarge,  562,  note 
Requiring  attendance  by  bankrupt,  664, 

note 
Bea  judicata,  548,  note,  556,  note 
Review  of  order,  633,  note 
Revival  of  discharged  debt 

In  general.  572 


Oral  promise,  572 
Revocation  of  discharge,  568,  note 
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BANKRUPTCY  —  conVd, 

Discbarge  Qf  bankrupts  —  ponVd, 
Qiff|^t  absolute  00  compliance  wit)i  con- 
ditions, 555,  note 
Right  to  diacbargQ  in  gepera),  2^,  547, 

note 
ge4wc^ion,  577 

Service  pf  notice  of  applicujtion,  5^7,  note 
Sii^y  of  decision,  550»  note 
Support  of  wife  or  child,  576,  noj^e 
X^stiiig  eff^t  pf  4i9charge,  572»  pp<^ 
Time  lor  making  application^  547,  note 
Time    to    apply    for    revoc^^ipo    of   dis- 
charge, 560,  note 
Tin^e  p>  fil^  8p^ii|cjation9  of  objcjctions, 

5j52,  ftpt«B 
Verification  of  application  for  discharge, 

549,  notie 
Verification  of  objections,  550,  no^e 
Waiver  of  4&f|act8  i^  obj^tion,  553»  note 
Waiver  of  tort  growing  out  of  false  pre- 
tenses, 574,  n^e 
Wilful  and  malicious  injuries,  575,  note 
Withholding  depi^ipfi  pn  4pp)icati9Pi  556, 
note 
Discovery,  58fl,  i|ote 
Discretionary  or4?rB 

Review  on  pietitioi^  621,  note 
pinf^f  tioi^  of  (Court 
Continuation  of  bankrupt's  jb^siness,  475, 
note 
l]||8cretion  of  c<»Mrt  granting  reference^  594, 

note 
Disi^i^sal  of  prooeedlpg 

Allowance  of  costs,  585,  note 
Motion  before  adjudic^ition,  586,  not^ 
No  debts  to  be  effected  by  discharge,  729, 

note 
Notice  to  creditors,  2«^#  71^,  pojbe,  729, 

Qote 
Opposition  by  trusjbee,  729,  note 
Want  of  jurisjiJIctioQ,  584,  note 
Withdrawal  of  yoljiii^tary   pct^tiop,  729, 
note 
Distribution  of  estate   (see  also  supra,  As- 
sets of  bankrupt;    Composilipjas   with 
creditors;  Declaration  and  pfiypent  of 
dividends) 
Effect  of  bankrupt's  death,  529,  note 
Dividends,  see  auprft,  Declara^on  ^nd  pay- 
ment of  divid/en^ 
Documents  relating  to  bankrupt's  property 

Title  of  trustee,  820,  note 
Domicile 
As  affecting  jviri^dictioi^  of  banjkruptcy 
courts,  470,  note 
Dower  in  hankr^pt*s  estate,  528,  note 
Dower  rights  as  assets,  826,  note 
Duties  of  bankrupt   (see  also  %nfra,  {lear- 
ing  and  determination) 
Ajssisting  trustee,  519,  note 
Attending  hearing  of  objectioi^s  to  dis- 

char^,  554,  note 
Attending   me^jtings    aiid    hearing,    519, 

note 
Disclosure  of  assets,  521,  note 
Disclosure  of  false  claims,  520,  note 
Execution  and  delivery  of  papers,  620, 

note 
Making  schedules,  521,  note 
Scheduling  creditors  and  liabilities,  521, 

note 
Submitting  to  examination,  524,  note 


BANKRUPTCY  —  conVd. 
Election^,  m^  supra,  Creditors'  pmitifisfi 
lncnm\>v9^wes  crated  by  baokrupl^ 

Power  of  referee  to  set  aside,  |fi3»  note 
Bfluity 

Recovery  of  voidable  transfers,  745,  note 
^ui^y  of  r^^inptiov  W  smtaU^,  MH  infra. 

Trustees 

Estates  of  b^iikrupt   (see  alM  infra,  Ex- 

pense^  of  j^4^ini8tsriog  e§M^) 
Preseryatiop  by  ^pppintmeiit  of  roc^iver, 

473,  Wlip 
Protection  and  conservation,  479,  note 
Evidenpe  (see  alsp  suprfi,  pepQ«iti(Mi9 ;  Dis- 
ciargg  of  baIlkr^pU;  infru,  Wftodsses) 
Burden  of  proof,  583,  note 
Certjfted    Pppy    of    order    gra^ting    dis- 
charge, 593,  note 
Denial  of  4i^9ifg^,  559^  pote 
£i#mi|i#tipn  of  books  and  paper/s,  590, 

note 
Presery^iop  by  ref^r«ip,  66^,  nQte 
Exainini^^ion  of  bai^j^r^pt 
AppUcaMon  for  eiu^inina^ion^  525,  upte 
iiomppsitioij  procpe^ipgs,  541,  Wite 
D^mai)4  by  creditors,  5'34,  note 
Puty    to   aiibmU    to    examinatipii,    524, 

Examination  after  discharge,  $26,  note 
JS^camini^tion  aft^r  estate  ba^  been  closed, 

526i  note 
Incriminating  q^e^t^n^,  52j3,  npte 
Notice   of   examination,  525,  npte,   715, 

pote 
Payment  of  exj^n^e^,  525,  note 

•  Previous  ex^nMn^ti^n  imnMiterial,  524, 

note 
Privilege,  620,  not« 
Production    of   booli;^    9pd   piaper0,    527, 

note 
Proof  qf  epr^ceBlm^i  of  as^te,  Q4f),  note 
Scope  of  examination,  526,  note. 
Subsequent  u^  of  evidence,  527,  n<li^ 
Testimony  made  part  of  record,  ^^5,  note 
Tiipe  of  e^amin9.tion,  5^$,  nnie 
ISxch^inge   o^   prpperJy,   ?ee   infra,   Prefer- 
ences 
Exeipption  from  arrest,  see  infra,  ppotec* 

^n  And  d,e^ti((?n  iof  bankrupt* 

Exemptions  of  bankrupt 
Ab^ndonnnenl;  of  rignt*  .512,  note 
Accident  or  mistake  in  faJUng  Ui  n^ake 

cl^m,  51P,  note 
Auction  te   enfor^   liability  «g^in#  ex- 
empt property,  537,  note 
An^n4n?ient  qf  clainas,  510,  npte 
Appeal  from  d^QaUow.^npey  j^i,  no|;^ 
A^l^climent    of   exempt   property,    470, 

note 
iConsti|4lvtion9^1ity  of  stetute,  513,  ffpte 
peatl?  of  banJprupt,  .5^0,  note 
Deductions   from   an^ounjt   /lUowed,    688, 

note 
Determimition  of  cJaipis   to  exen^ption, 
f  78,  AoJ» 
'    Duty  of  trustee  to  set  apfur^,  686,  note 

fff/i^  Qf  r^oval  f^oni  statie,  UlU  ^te 
SRtension  of  time  ior  eJinlmjiBg,  #98,  note, 
509,  note 
Fe<}er^  exempti^n^  )fiws  jc^oognJUsd^,  513, 

note  -        •• 

Following  proceeds  of  ej;$m»t  property^ 
511,  note 
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BANKRUPTCY  —  amV^. 

Exemptions  of  bankrupts  —  conVd. 
Form  of  elaim,  510,  note 
Fraud  as  defeating  right,  512,  np^ 
Homestead  exemptions,  516,  note 
Implements  of  trade,  518,  note 
Jewelry,  518,  note 
Money  in  lieu  of  specific  property,  511, 

note 
Necessity   of   claiming  exemptions,  508, 

note 
Partnership  exemptions,  518,  note 
Pensions,  513,  note 
Preferential  transfers,  511,  note- 
Proceeds  of  sale  of  exempt  property,  478, 

note 
Property  not  paid  for  by  bankrupt,  512, 

note 
Property  subject  to  liens,  512,  note 
Protection  of  right,  478,  note 
Right  of    lien   claimant   te    proceeds  of 

sale,  478,  note 
Right  of  mortgagee  te  claim,  478,  note 
Sale  of  exempt  property,  511,  note 
Selection  by  mortgagee  of  exempt  prop- 
erty, 509,  note 
Specific  property  to  be  claimed,  509,  note 
State  laws  adopted,  514,  note 
Time   and   manner    of   claiming  exemp- 
tions, 509,  note 
Title  to  exempt  property  as  affected  by 

adjudication,  817,  note 
Tools    and    implements    of    trade,    518, 

note 
Valuation  by  trustee,  687,  note 
Waiver    by    accident    or    mistake,    510, 

note 
Waiver  of  right,  513,  note 
Waiver  withdrawn,  513,  note 
Wearing  apparel,  518,  note 
Expenses  of  administering  estetes 
Appraiser's  fees,  749,  note 
Carrying  out  bankrupt's  contracte,  749, 

note 
Expenses  incurred  in  stete  courts,  750, 

note 
Fees  of  attorney  for  bankrupt,  752,  note 
Fees  of  attorney  for  creditors,  752,  note 
Fees  of  attorney  for  receiver,  752,  note 
Fees  of  attorney  for  trustees,  751,  note 
Fees  of  attorney  generally,  750,  note 
Hotel  bills,  749,  note 
In  general,  750,  note 
Necessarv  expenses  allowed,  749,  note 
Publication  of  notices,  749,  note 
Traveling  expenses,  749,  note 
Trustee's  attendance  at  sales,  749,  note 
Unnecessary    expenses    disallowed,    749, 

note 
Extradition  of  bankrupts,  531,  note 
False  imprisonment,  see  auftra,  Discharge 

of  bankrupte 
False  pretenses 

Ground  for  refusing  discharge,  560,  note 
Farmers  (see  also  infra,  Tillage  of  soil) 
Buying  and  selling  cattle,  497,  note 
Conducting  stock  farm,  497,  note 
Fraudulent  conveyance  of  iarm  to  wife, 

497,  note 
Liability  to  involuntery  bankruptcy,  22 
Not  subject  to  involuntery  proceedings, 

496,  note 


BANKRUPTCY—  conVd. 
Farmers  —  conVd. 
Residing  on  farm  leased  to  another*  407, 

note 
Who  are  engaged  chiefly  in  farming,  497, 
note 
Fees,  see  supra.  Costs;  Expenses  of  admin- 
istering estetes 
Fiduciary   debte,  see  supra.  Discharge  of 

bankrupts 
Filing   claims    against    esUte,    see    infra, 

Proof  and  allowance  of  claims 
Financial  condition  of  bankrupt,  see  supra, 

Discharge  of  bankrupts 
Fines 
Enforcement    of    orders    of    bankruptey 
court,  479,  note 
Fire    insurance    policies    as    assets*    833, 

note 
Foreign  corporations,  see  supra.  Corpora- 
tions 
Forma  pauperis 

^Prosecuting  objections  to  discharge,  553, 

note 
Voluntary  bankrupt  unable  to  pay  fees, 
695,  note 
Form  in  bankruptcy 

For(ce  and  effect  of  ^orms  prescribed  by 

Supreme  Court,  652,  note 
Necessary     alterations     allowable,     652, 

note 
Power  of   Supreme   Court   to   prescribe, 
652,  note 
Fraud 

Bar  te  right  to  discharge,  23 
Punishment,  479,  note 
Punishment  for  contempt,  669,  note 
Fraudulent  sales  and  conveyances  by  bank- 
rupt   (see  also  s$ipra.  Acts  of  bank- 
ruptey;   infra,   Transfers  and  incum- 
brances by  bankrupts) 
Bar  to  right  to  discharge,  23 
Burden  o|  proving  frand,  482,  note 
Circumstences  as  evidence  of  intent,  482, 

note 
Concurrent    jurisdiction    of   bankruptcy 

court  and  stete  courts,  797^  note 
Conveyances  by  insolvent   wife  to  hus- 
band, 795,  note 
Effect  of  transfers  in  fraud  of  creditors, 

793  note 
Evidence  of  fraudulent  intent,  482,  note, 

794,  note 
Intent  to  hinder,  delay,  or  defraud  cred- 
itors, 793,  note 
Jurisdiction  to  recoi'er  nroperty  fraudu- 
lently transferred,  600,  note,  707,  note 
Power  of  trustee  to  avoid,  844»  note 
Presumptions,  482,  note 
*     Proceedings   to  recover   property  trans- 
ferred,  797,  note 
Summary  proceeding  to  set  aside,  479, 

note 
Right  of  trustee  to  set  aside  jn  equity, 

847,  note 
Trustee  vested  with  rights  of  creditors, 

799,  note 
Title  of  trustee   to   property  c^jwreyed, 

822,  note 
Voluntary  transfers,  4SZ,  note 
Fraudulently  obtained  proptefrty  9M  assete, 
831,  note 
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BANKRUPTCY  —cowtU 

General   assignments,   see   aupra,   Acts   of 

bankruptcy 
Guarantors   of   bankrupt   not   affected   by 

discharge,  670,  note 
Habeas  corpus 

Relief  from  commitipent  for  contempt  in 
bankruptcy  proceeding,  676,  note 
Hearing  and  determination 

Adjudication  on  pleadings,  583,  note 

Compulsory  attendance  of  witnesses,  589, 
note 

Duty  of  bankrupt  to  attend  hearing,  519, 
note 

Issues  of  fact,  583,  note 

Jury  trial,  587,  note 

Jury  trial  waived,  587,  note 

Submission  of  issues  of  fact  to  jury,  588, 
note 
Homestead  exemptions,  see  Bupra^  Exemp- 
tions of  bankrupts 
Iniprisonment 

Enforcement    of    orders    of    bankruptcy 
court,  479,  note 
Imprisonment  for  debt  as  affected  by  bank- 
ruptcy act,  850,  note 
Incumbrances     by     bankrupt,     see     infra. 

Transfers    and    incumbrances    by    bank- 
rupts 
Indians 

Liability  to  involuntary  bankruptcy,  498, 
note 
Injunctions 

Appeal    from    interlocutory    injunction, 
606,  note 

Authority  of  referee  to  grant  injunction, 
662,  note 

Interference  with   jurisdiction  of  bank- 
ruptcy courts,  460,  note 

Restraining    actions    against    bankrupt, 
532,  note 

Restraininff  dispositions  of,  or  interfer- 
ence with,  assets,  536,  note 

Restraining      disposition     of     property 
preferentially  transferred,  745,  note 

Restraining   enforcement    of    liens,    802, 
note 

Restraining    enforcement    of    liens    an- 
nulled by  adjudication,  804,  note 

Restraining  interference   with   property, 
809,  note 

Restraining  suits  against  receivers,  474, 
note 
Insanity 

Discharge    not    barred    by    insanity    of 
bankrupt,  528,  note 

Proceeding   not    abated    by    insanity   of 
bankrupt,  527,  note 

Transfers   by   insane   person   as   act  of 
bankruptcy,  482,  note 
Insolvency  (see  also  supra,  Assets  of  bank- 
rupt; infra,  Preferences) 

As  element  of  act  of  bankruptcy,  491, 
note 

Burden  of  proof,  587,  note 

Contingent  assets,  467,  note 

Continent  liabilities,  467,  note 

Definition,  466,  note 

Determination  of  issue,  466,  note 

Effect  on  liens  obtained  before  adjudica- 
tion, 786,  note 

Exempt  property,  466,  note 


BANKRUPTCY  —  cont'd. 

Insolvency  —  cont'd* 
Fraudulent  transfers,  466,  note 
General   assignment   by    solvent   debtor, 

490,  note 
Inference    from    adjudication    in    bank- 
ruptcy, 467,  note 
Interest  in  mortgaged  premises,  467,  note 
Liability  of  guarantor,  467,  note 
Preferences  considered  on  questions  of  in- 
solvency, 466,  note 
Proceedings  under  state  law  as  act  of 

bankruptcy,  490,  note 
Proof  by  debtor's  books,  494,  note 
Proof  by  examination  of  debtor,  494,  note 
Riffht  to  jury  trial  of  issue,  587,  note 
Schedules  as  evidence,  467,  note 
Solvency  as  defense  to  bankruptcy  pro- 
ceeding, 483,  493,  note 
Suspension  of  business  as  proof  of   in- 
solvency, 467,  note 
Validity  of  outstanding  obligations,  467, 

note 
Valuation  of  property,  466,  note 
Value  of  property  transferred  by  debtor, 

493,  note 
When  not  element  of  act  of  bankrupt4gr> 
'490,  note,  491,  note 
Intent 
As  element  of  act  of  bankruptcy,  490, 

note 
Right  to  discharge  as  affected  by  intent, 
see  supra.  Discharge  of  bankrupts 
Intervention,   see   supra.   Actions    by    and 

against  bankrupts 
Involuntary   bankruptcy    (see   also  tuprOy 
Acts  of  bankruptcy;   Farmers;   tfifrti, 
.  Partnerships;  Tillage  of  soil) 
Aliens,  498,  note 
Amendment  of  petition,  724,  note 
Amendment  of  statement  of  facts,  725, 

note 
Annulment  of  liens  obtained  through  le- 
gal proceedings,  799,  note 
Appearance  by   creditors   after   petition 

filed,  727,  note 
Associations,  499,  note 
Averment  as  to  amenability  of  debtor, 

722,  note 
Averment  of  act  of  bankruptcy,  723,  note 
Averment    of    jurisdictional    facts,    722, 

note 
Averment   of   number   of   creditors   and 

amount  of'  claims,  723,  note 
Banking  oor{)oration  excepted,  498,  note 
Bond  to  be  given  by  petitioner,  494,  note 
Business  corporations,  498,  note 
Commercial  corporations,  498,  note 
Computing  number  of  creditors,  727,  note 
Constitutionality  of  statute,  496,  note 
Corporations,  498,   note 
Corporations  excepted,  498,  note 
Corporations    in   process  of  dissolution, 

499,  note 
Costs  and  allowances  on  dismissal  of  pe- 
tition, 494.  note 
Defenses,  493,  note 
Determining  number   of   creditors,   727, 

note 
Determining  status   of  exceptions,  497, 

note 
Dismissal,  729,  note 
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BANKRUPTCY  —  oon«U 

Involuntary  bankruptcy  —  oonVd. 
Disqualification  of  creditors  as  petition- 
ers, 720,  note 
Effect  of  prior  proceeding,  496,  note 
Failure  of  petition  to  allege  number  of 

creditors,  727,  note 
Farmer,  406^  note 
Farmer  conducting  dairy  business,  497, 

note 
Form  of  petition,  722,  note 
Indians,  498,  note 
Infants,  498,  note 
Insane  persons,  498,  note 
Insurance  companies  excepted,  498,  note 
Intervention  to  oppose  proceeding,   728, 

note 
Intervention  to  support  proceeding,  728, 

note 
Joinder  of  assignee  under  general  assign- 
ment with  bankrupt,  722,  note 
Manufacturing  corporations,  500,  note 
Married  women,  498,  note 
Mining  corporations,  601,  note 
Moneyed  corporations,  498,  note 
Municipal    corporations    excepted,    498, 

note 
Natural  persons,  498,  note 
Notice  to  creditors,  726^  note 
Number  of  petitioning  creditors  required, 

727,  note 
Officers  of  bankrupt  corporation  joining 

in  ijetition,  727,  nots 
Opposing  petition,  728,  note 
Persons  subject  to,  496,  note 
Petition    by    holders    of    unliquidated 

claims,  720,  note 
Petition  by  preferred  creditors,  720,  note 
Petitions  to  oe  filed  in  duplicate,  726,  note 
Printing  corporations,  501,  note 
Private  bankers,  498,  note,  499,  note 
Private  banker  engaged  in  farming,  497, 

note 
Proof  of  solvency,  494,  note 
Publishing  corporations,  501,  note 
Railroad  companies  excepted,  498,'  note 
Solvency  as  aefense,  493,  note 
Tillage  of  soil,  496,  note 
Time  for  filing  petition,  492,  note 
Unincorporated  companies,  499,  note 
Wage  earners  excepted,  496,  note 
Who  liable,  22 
Who  may  become,  22 
Who  may  maintain  proceeding,  718,  note 
Withdrawal  from  petition,  728,  note 
Issues,  see  WLyray  Hearing  and  determina- 
tion 
Judgment  against  bankrupt 
Effect  as  preference,  730,  note 
Mere   judgment   as    distinguished    from 

lien  not  affected,  800,  note 
Jurisdiction 
Adverse  claims  to  property,  594,  note 
Amount  in  controversy,  595,  note 
Bankruptcy  proceedings  generally,  140 
Cases    arising    under    laws    of    United 

States,  594,  note 
Consent  by  claiming  set-off,  807,  note 
Diverse  citizenship,  594,  note 
Establishing  validity  of  liens,  594,  note 
Federal  courts,  239,  594,  note 
Recovery    of    property    tr^iiBferre4    by 

buiilqrupt,  2Q 


BANKRUPTCY  —  cwU'd. 

Jury  trial,  587,  note 

Laches,  see  supra.  Discharge  of  bankrupts 
Landlord's  liens,  see  infr»,  Liens 
Leaseholds  as  assets,  see  infra.  Trustees 
Leases   not  terminated   by  bankrupit^  of 

tenant,  824,  note 
Liabilities  considered  on  issue  of  insolvency, 

see  8upra,  Insolvency 
Liabilities  of  bankrupt,  see  supra.  Insol- 
vency 
Libel  and  slander,  see  aupra,  Discharge  of 

bankrupts 
Licenses  held  by  bankrupt  as  assets,  834, 

note 
Liens      « 
Abatement  for  referee's  commissions,  667, 

note 
Annulment    by    bankruptcy    proceeding, 

785,  note 
Annulment  not  confined  to  involuntaiy 

proceedings,  799    note 
Annulment  of  juogment  appointing  re- 
ceiver in  state  court,  801,  note 
Annulment  of  lien  after  sale,  804,  note 
Annulment  of  lien  on  exempt  property, 

803,  note 
Annulment  of  liens  obtained  through  le- 
gal proceedings,  798,  note 
Artisans'  liens,  792,  note 
Attachment  lien  preserved  for  benefit  of 

estate,  802,  note 
Attachment  liens  annulled,  801,  note 
Attorney's  lien,  791,  note 
Auctioneers'  liens,  792,  note 
Banker's  lien,  791,  note 
Bills  of  sale,  792,  note 
Bona  fide  purchasers  protected,  806,  note 
Chattel  mortgages,  788,  note 
Collateral  security,  791,  note 
Conditional  sales,  792,  note 
Dissolution  bv  adjudication,  785,  note 
Effect  as  preference,  786,  note 
Enforcement   of  pre-existing  liens,   803, 

note 
Enforcement    pending    bankruptcy    pro- 
ceeding, 787,  note 
Equitable  liens,  791,  note 
Execution   issued   on  pre-existing  judg- 
ment, 785,  note 
Execution  issued  within  four  months  on 
judgment    previously    rendered,    786, 
note 
Execution  sales  not  affected  by  adjudica- 
tion, 785,  note 
Exempt  property,  803,  note 
Garnishment  liens  annulled,  801,  note 
Injunction  against  enforcement,  802,  note 
Injunction   against  enforcement  of   lien 

annulled  by  adjudication,  804,  note 
Judgment  liens  annulled,  800,  note 
Jurisdiction  of  federal  courts  to  estab- 
lish validity,  594,  note 
Landlord's  liens,  790,  note 
Liens    acquired    after   petition   not  an- 
nulled, 800,  note 
Livery-stable  keeper's  lien  not  annulled, 

792,  note,  798,  note 
Maritime  liens,  792,  note 
Mechanics'  liens  not  annulled,  789,  note, 

798,  note 
Mortgages    avoided    by    bai\l;rupto^    of 

iaort0iigor«  788|  wM 
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BANKRUPTCY  —  oofl/^d. 

Liens  —  cont'd. 
Payment  from  tiiisieesl  of  sate,  842,  note 
Pledgor^,  790,  dote 
Ff«8^t  considei'atioti,  786,  note 
Pi^eficrvation  for  benefit  of  estate,   706, 

note,  804,  note 
PteserVfltioti  of  liens  in  good  faith  for 

present  consideration,  786,  liote 
Proceediilgs  to  etifotce  valid  liens,  787, 

note 
Protection  df  liens  dn  settitig  aside  fraud- 
ulent conveyances,  845,  note 
Provision  for  dissolution  applicable  dnly 

to  existing  liens,  786,  note 
Recovery    in    replevin    as   creating   lien, 

7^0,  note 
Statutory  liens  not  annulled,  798,  note 
Stay  df   proceedings  to  impose  lieii  on 

assets,  537.  note 
Suri^nder  oi  propei-ty  affected  by  lien, 

805,  note 
Tiihe  bf  acqiiiritig  liens  computed  from 

filing  of  petition,  800,  note 
TiniC  of    acquiring    liend   through   legal 

pi'oceedingfl,  799,  liotd 
Transfers  to  proceeds  of  property,  840, 

hdte 
Trust  d^eda,  79l,  note 
Trustees  subrogated  to  cr^ditof'ii  fights, 

785,  iidt<* 
Trustees'  title  subject  to  vUlid  li^ns,  833, 

note 
Validity  and  t^^  generally,  28 
Validity  determined  by  state  law,   784. 

note,  788,  hdt« 
Valid  lien  not  Affected  by  taking  addi- 
tional seeui'ity,  787,  note 
Waiver,  792,  note 
WarehoilM  re<*^ibt9,  792,  notti 
Life  insurance  policies 
Assets  of  estate,  836,  note 
Rights  df  trustee,  818,  note 
Limitations  of  adtions 

Prosecutions   for  offenses  agalnat  bank- 
ruptcy law,  662,  note 
Liquidated  claims,  seti  tnffd,  Proof  and  al- 
lowance of  claims 
Li^udf  lieena^B 

Assets  of  estate,  834,  note 
Aight  of  trustee,  821,  note 
Malidiolis  injuries,  see  nupm^  Discharge  of 

bankrupts 
Malicitiua  prosecution,  see  9\iptHy  Discharge 

of  bankrupts 
Marshals 

Appointment,  472,  note 

Authority  to  carry  on  baiikrupt's  busi- 

ne«9t  21 
Cdmpehsation  and  eicpenses,  23,  691,  note 
Mechanics'  llena   (s^e  also  supra,  Lieils) 
Assets  <)t  estate,  834,  note 
Stay  of  proceedings  to  enforce,  537,  note 
Meetings  of  creditors 
Attendance  by  bankrupt  conflhed  in  state 

institution,  519,  note 
Aitend&nc^  by  insane  bankrupt,  619,  note 
Compelling  attendilnde  of  bankrupt,  519, 

note 
Duty  of  bankrupt  to  attend,  519,  note 

Duty  of  referee  to  give  notice,  664,  note 

Notices,  2ft 

Jleceiving  offef  b!  colnpo^itlott,  641,  note 


BANKRUPTCY  —  eoHVa. 

Money  deposited  with   bankrupt  for  pilr- 

chi^  of  property  as  assets,  827,  notte 
Mortgages 

Ed^ect  as  preference,  731,  note 
Ne  etseai   (see  also  tn/ra.  Protection  and 
detention  of  bankrupts) 
Power   of  bankruptcy  coUrt,  479,   note, 
1407,  note 
Notice,  see  infra,  Witnesses 
Notices  to  creditors,  25 
Number  of  creditors,   see  Hiprd,  Intdlun- 

tary  proceeding 
Oaths  and  afilr  mat  ions 
OflBcera   authorized   to   administer,    588, 
note 
Objections  to  claims,  see  infra.  Proof  and 

allowance  of  clainis 
Offenses  against  bankrupt  law 
Account  books  to  prove  ooncealnietlt  of 

asseta,  649,  note 
Actual  bankruptey  essential,  047,  note 
Advice  of  counsel  as  defense  to  conceal- 
ment of  assets,  649,  note 
Concealment  of  assets,  647,  note 
Concurrent  jurisdiction,  603,  note 
Conspiracy  tQ  conceal  assets,  648,  note 
Corporations,  647,  ndte 
Criminal  intent  in  concealing  assets,  648, 

note 
Evidence  of  concealment  of  assets,  649. 

note 
Evidence  of  false  oath,  651,  note 
Examination  of  bankrupt  to  prove  con- 
cealment of  asseta,  649,  note 
failure   to  give  trustee  Information   as 

concealment  of  asaeta,  649,  note 
False  oath,  650,  note 
Ground    for    refusing    discharge,     558, 

note 
Indictment  for  doncealing  assets,   649, 
note 

Indictment  for  false  oath,  651,  note    ' 
Limitation  of  prosecutions,  652,  note 
Omission  to  scnedule  properbp^,  648,  note 
Receiving  property  from  bankrupt,  651, 

note 
Refusal   to   ansWer  incriminating  ques- 

tions,  646.  note 
Ilelease  on  nabeas  corpUa,  640,  note 
Schedules  aa  evidence  of  concealment  of 

assets,  649,  note 
Officers    (see  also  iuprd.  Marshals;   infra^ 

tteceivera;  Trustees) 
Additional   compebaation  for  extra   ser- 
vices, 24 
Compensation  generally,  23 
Extra   compensation    not   allowed,    848, 

note 
Operation  of  bankruptcy  act 
Retroactive  effect,  848,  ttdte 
Suspension  of  state  insolvency  laws,  849, 

note 
Orders  in  bdnkruptcy 

Force  and  effect  of  orders  prescribed  by 

Supreme  Court,  652,  note 
Power   of   Supreme  Court  to   prescribe, 

652,  note 
Parties 

Bringing  in  additional  parties,  476,  note 
Partnership 
Act  of  bankruptcy  by  one  partner,  481, 

note 
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BANKRUPTCY  —  obHIU 

Partnership  —  cont'd, 
AdjudicMidn  dgaiiii^  oiie  partnet  only, 

508,  ndte 
Admitting  inabilitj  to   pay  debts,  492, 

jiote 
Burden  of  protlng  existence  of  partner- 
ship, 502,  note 
Cliiilhs  agaidM  estftte,  507,  note 
Debts  released  hf  dischdirge  of  Arm,  572, 

not6 
Dii^obarge    of    ifiditidtia]    pai-tnet    from 

firm  debts,  603,  note 
Dissoftttion  by  Adjudication,  505,  note 
Distribution  of  estate,  506,  note 
fiffeei  of  fldjUdiClition  as  to   itidiVidual 

paHners,  505,  note 
Effect  of  infancy  of  partner,  502,  not4* 
Effect  of  itisanify  of  partner,  502,  note 
Entltf  docifiil^,  504,  note 
Exeln|)tioii8,  518,  note 
Expenses  of  proceeding,  505,  note 
(jenerdl   paHliership   assignment  as   act 

of  bankruptcy,  489,  note 
InsdWetio}^  of   individual   partners,   502, 

fiote 
JdHiAdi^lon    as    to    estate    of    deceased 

partner,  505,  note 
Jutisdietidh  over  oiie  partnet,  504,  note 
Liability  to  bankruptcy  proceedings,  501, 

tiote 
Necessity  of  acts  of  baitkruptcy  by  indi- 

vidtldl  M^nlbers,  502,  liote 
Necessity   of   adjudiKiktioii   agaitist  firm, 

608,  mte 
Payiiii^tit  of  debts,  506,  fiote 
Petition  by  one  partiier,  503,  tlOte 
Petition  by  dAe  parttiei:  agdinst  (^part- 
ner, 495,  notd 
^itimi    for    iftvoluttiaty    fid  judication, 

503,  dote 
Petition    in    tdluiitar^   proceeding,    503, 

Priority  of  firm  creditors,  506,  note 
PtiOtil^  ai  ifadltidUAl  dfeditofd/  506,  note 
Proceeding  after  death  of  partfier,  502, 

note 
PrOo^dlflg  &fter  disstlhitioti  hf  tnutual 

agreement,  502,  note 

Prdif  of  claims^  5d7,  note 

Proof  of  existence,  502.  note 
PfcNff  of  InsoWeitey,  503,  nole 
Prorating  firm  of  individual  debts,  506, 

»0t« 
Set-off  of  partnership  debt,  508,  Aote 
Trustee  of  partnership  estate,  504,  note 
I^llteDtd 
Title  of  trustee  to  bdnkrtlpi's  patents, 
821^  flOte 
Paynlent  df  debtft  (M<e  ftlso  iupra,  Declara- 
tion and  payment  of  dividends;  Part- 
n^fship) 
Effect  as  preference,  484,  liOte 
Payifilnts  ^ehernlly 

Effect  lis  prefefeitce,  732,  note 
Ptrpetuatiotl  Of  ieiititboiiy 

^yi^ent  df  cdstii,  065,  note 
Penons  subject  td  itiv&luutai'y  bAtikfuptcy, 

see  sufMra,  Involuntary  baftki'tiptcy 
Petition  (see  also  supra,  Involutltttl^  bftnk- 
tuptcjr;  infra,  VOlUntftty  bAhktUj^tcy ) 
Costs  on  dismissal,  585,  note 


BANKRUPTCY  —  cOTtVd. 

Petition  —  cont'd. 
Dismissal  fot*  want  of  jurisidiciion,  584, 

note 
Dismissal  of  voluntary  petition  after  ad- 
judication, 586.  note 
Dismissal    of   Voluntary   petition   before 

adjudication,  586,  note 
Service  oil  bankrupt,  580,  bote 
Petition  to  revise   (see  also  8uj.ra,  Appeal 
and  error) 
Adjudication  In  bankruptcy,  633,  note 
Certification    of    questions    to    Supreme 

Court,  642,  note 
Certiorari  to  review  decision,  643,  note 
Costs,  623,  note 
Di.^Cretionary  orders,  621,  note 
Exclusive  or  optional  right,  611,  note 
Harmless  error,  622,  note 
Hearing,  621,  note 
Matter  of  law,  620,  note 
Matters  res  judicata  on  former  petition, 

618,  note 
Matters  reviewable,  613,  note 
Notice  of  petition,  618,  note 
Party  aggrieved,  618,  note 
Prematuire  petition,  618,  note 
Presentation    and    reservation    of    ques- 
tions, 618,  iiote 
Proceedings  after  reversal   and  remand, 

623,  note 
Questions    "  peculiarly    administrative," 

622,  ndte 
Record  for  review,  619,  note 
Requisites  of  petitioh,  618,  note 
Response  to  petition,  618,  note 
Scope  of  review,  621,  note 
Time  for  filing  petition,  616,  note 
P\sLce  of  blisineis,  see  supra,  Corporations; 

infra,  Residence  of  bankrupt 
Pleading    (see    also    supra,    Answer;    De- 
murrer;  Petition;   infra,  Replication) 
Verification,  582,  note 
Pledged  property  as  assets,  826,  note 
Powers  exercisable  by  bankrupts 
Devolution  to  trustee,  821,  note 
Practice 
Application  of  rules'  of  practice  gener- 
ally, 580,  note 
Preferences  (see  also  infra,  Preferred  cred- 
itors) 
Advantage  oVer  other  creditors  of  same 

class,  738,  note 
Assumpsit  to  recover,  745,  note 
Avoidttnce  Of  preferences  generally,  25 
Banking  transactions,  734,  note 
Bill  in  eqility  to  recover,  746,  tiote 
bdrdefi   of    provitig    preference    through 

legal  proceedings,  4o6,  note 
Classiftcatioti  of  creditors,  738,  liote 
Defehses  in  action  to  recover,  746,  note 
Definition,  730,  note 

Delivery  of  property  paid  for,  739,  note 
Deposit  dccoullt  Applied  to  debt  by  bank, 

734,  note 
Deposit  of  money  in  bank,  734,  note 
Dimihutibh  of  estate,  738,  nbte 
ISffeet  as  act  bf  bankrupt^,  4^3,  note 
Effect  of  legfkl  proceedings,  486,  note 
Effect  of  previous  hegotwtidhs,  7ifl,  note 
Elemetits   of   Vdiddble    preferences,    734, 
note,  740,  note 


tm 


Vol  I,  pp.  1-966. 


INDEX. 


Vol.  n,  pp.  957-1799. 


BANKRUPTCY  —  ewi%*d. 

Preferences  —  oanVd, 

Evidence  in  action  to  recover  preferences, 

746,  note 
Evidence  of  int^t  to  obtain  preference, 

742,  note 
Exchange  of  property  for  secuj*ities,  739, 

note 
Extent  of  restrictions  on  debtors,  793, 

note 
Fictitious  book  entries,  739,  note 
Financial  embarrassment  known  to  cred- 
itor, 741,  note 
Fraudulent  transfers  distinguished,  741, 

note 
Indorsement  of  notes,  730,  note 
Injunction  pending  recovery,  745,  note 
Insolvency  at  time  of  transfer,  485,  note, 

734,  note 
Instruments  requiring  record,  737,  note 
Instruments  valid  under  state  law,  737, 

note 
Intent  inferred  from  circumstances,  485, 

note 
Intent  of  creditor,  482,  note,  740,  note 
Intent  to  prefer  distinguished  from  in- 
tent to  defraud,  483,  note 
Judgments,  730,  note 
Jurisdiction  of  actions  to  recover,  745, 

note 
Knowledge   of   debtor's    insolvency,    741, 

note,  743,  note 
Liens  obtained  by  judicial  proceedings, 

785,  note 
Mortgages  generally,  731,  note 
Mortgages    on    exempt    and    nonexempt 

property,  739,  note 
Necessity  of  intent  to  prefer,  485,  note 
Payment  as  preference,  484,  note,   732, 

note 
Payment  by  thirds  person  to  creditor  of 

bankrupt,  739,  note 
Payment  of  overdraft  to  bank,  734,  note 
Payment  of  valid  lien,  733,  note 
Payment  on   open  account  and   in  due 

course  of  business,  733,  note 
Payment  to  attorneys,  747,  note 
Pleadings  in  actions  to  recover,  745,  note 
Pledge    delivered    pursuant    to    former 

agreement,  737,  note 
Pledge  of  fire  insurance  policy,  739,  note 
Present  consideration  for  transfer,  739, 

note 
Presumptions,  743,  note 
Purchase    of    outstanding    claims,    739, 

note 
Question  of  fact,  741,  note 
Ratification    on    unauthorized    act    of 

agent,  737,  note 
Reasonable  cause  to  believe  transaction 

would  effect  preference,  740,  note 
Recovery    of    voidable   preferences,    744, 

note 
Renewal  of  old  indebtedness,  736,  note 
Return  of  funds  under  agreement,  739, 

note 
Security  for  antecedent  debt,  730,  note 
Set-off  in  actions  to  recover,  746,  note 
Suffering  levy  of  executions,  486,  note 
Suffering  recovery  of  judgment,  486,  note 
Suspicion  qf  (qaplvenc^  q!  debtor,  741, 

not« 


BASKRVTUCY  — cont'd. 

Preferences  —  cont'd. 
Test  of  preference,  738>  note 
Time  of  obtaining  preference,  736,  note 
Transfer  of  property,  730,  note 
Transfer  to  creditor  essential,  735,  note 
Void  or  voidable,  744,  note 
Preferred  creditors 
Rights   to   file   petition   in   involuntary 

proceeding,  720,  note 
Preservation  of  bankrupt's  estate 

Appointment  of  receiver,  473,  note 
Presumptions 
Intent  to  conceal  financial  condition,  560, 

note 
Intent  to  create  preference,  743,  note 
Presumptions  on  appeal,  628,  note 
Priority  of  claims 
Allowance  of  preferred  claims,  see  infra. 

Proof  and  allowance  of  claims 
Assignee  of  wage  claim,  776,  note 
Attorney's  fees,  772,  note 
Bonus  required  for  increase  of  corporate 

stock,  769,  note 
Cost  of  administration,  772,  note 
Cost  of  preserving  estate,  770,  note 
Costs    in    attachment   proceedings,   780, 

note 
Debts  due  United  States,  878,  note 
Equitable  rights,  780,  note 
Expense  of  carrying  out  bankrupt's  con- 
tracts, 772,  note 
Expenses  of  continuing  bankrupt's  busi- 
ness, 772,  note 
Expenses    of     recovering    concealed    or 

transferred  property,  771,  note 
Interest  on  taxes,  768 
Liability  of  tax  collector,  769,  note 
License  fees,  768,  note 
Order  of  priority  in  general,  769,  note 
Penalty   for    failure   of   corporation   to 

make  reports,  769,  note 
Penalty-  for  nonpayment  of  taxes,  768, 

note 
Priority  under  state  or  federal  laws,  777, 

note 
Receiver's  services,  771,  note 
Right  of   state  to  claim  priority,  780, 

note  - 
Services    rendered    by    bankrupt,    771, 

note 
Stipulation  in  lease  to  pay  tazea,  768, 

note 
Subrogation  to  rights  of  property,  769; 

note 
Taxes,  766,  note 

Time  of  earning  wages  as  affecting  prior- 
»  ity,  776,  note 

Trustee's  commissions,  771,  note 
Wages  due  to  workman,  etc.,  774,  note, 
*  776,  note 
Wages  earned  in  preservation  of  estate, 

771,  note 
Who  may  claim  wages,  776,  note 
Private  sales  by  trustees,  841,  note 
Privilege,  see  infra.  Witnesses 
Privileges  and  immunities  of  bankrupts 
Production  of  incriminating  documents, 

820,  note 
Procedure 
Adoption  of   equitable   prqce^ur^i   479i 

note 
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BANKRUPTCY  —  oonVd, 


BANKRUPTCY  —  conVd. 


Production  of  books  and  papers  by  bank- 
rupt 

Duty  in  geiieiral,  520|  note 

Incriminating  document,  520,  note 

Privilege  against  self-crimination,  520, 
note 

Proof  of  solvencv  or  insolvency)  494,  note 

Waiver  of  privilege,  520,  note 
Proof  and  aUowanCe  of  claims    (see  also 
supra^  Oaths  and  affirmations;   Part- 
nership) 

Acknowledffinent  of  power  of  attorney 
before  mplomatic  or  consular  officer, 
589,  note 

Allowance  for  balance  only  of  secured 
claims,  709,  note 

Allowance  of  preferred  claims^  707,  note 

Allowance  of  secured  and  priority  claims, 
704,  note 

Allowance  on  making  formal  proofs,  703, 
note 

Allowance  without  prejudice,  703,  note 

Amendment  after  expiration  of  statu- 
tory period  for  proof s>  715,  note 

Amendment  of  proofs,  ?01,  note 

Assigned  claims,  702,  note 

Bur&n  shifted  by  formal  proof,  703, 
note 

Claimant  indebted  to  bankrupt,  701,  note 

Claims  founded  on  written  instruments, 

702,  note 

Claims  of  relatives  of  bankrupt,  702,  note 
Contingent  claims  not  provable,  710,  note 
Determination  on  hearing,  706,  note 
Effect  of  failure  to  prove,  700,  note 
Effect  of  proving  claim,  702)  note 
Executor  of  deceased  claimant,  702,  note 
Express  waiver  of  security,  705,  note 
Filing  claim  as  election  of  remedies^  819, 

note 
Filing  claim  by  presentation  of  proofs, 

703,  note 

Filing  of  claim,  essmtial,  703,  note 
Hearing  on  objections^  706,  note 
Implied  waiver  of  security,  705,  note 
Indorser  of  bankrupt's  notes,  710,  note 
Interest,  710,  note 

Legatee  of  deceased  claimant,  702,  note 
Manner  of  proving  claims,  700,  note 
Necessity  of  proof,  700,  note 
Objections  to  allowance,  703,  note,  706, 

note 
Order  of  proof,  706,  note 
Pleadings  not  required,  704,  note 
Production  of  books  and  papers,  706,  note 
Proof  and  allowance  separate  steps,  703, 

note 
Proof  by  attorney,  701,  note 
Proof  by  receiver  of  insolvent  claimant, 

701)  note 
Proof  by  surety  of  bankrupt,  710,  note 
Reconsideration  of  allowance,  71 U  note 
Refusal  by  referee  to  accept  proofs,  703, 

note 
Secured  claims  need  not  be  proved,  705, 

note 
Security  waived  by  filing  claim  and  ac- 
cepting dividend)  705,  note 
Statement  of  consideration,  701,  note 
Statement  of  facts  showing  riglit  to  pri- 
ority, 705,  note 
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Proof  and  allowance  of  claims  —  ooni^d^ 

Statutory  penalties,  711,  note 

Surrender  of   preferences  required,  707, 
note 

Taxes  need  not  be  proved,  701,  note 

Time    for    proving    claims    due    United 
States,  714,  note 

Time  for  proving  claims  generally,  712, 
note 

Time  for  proving  liquidated  claims,  713, 
note 

Time  for  proving  tax  claims,  714,  note 

Trustee  as  claimant,  703,  note 

Undischarged  bankrupt  as  claimant,  702, 
note 

Valuation  of  securities  held  by  claimant, 
709,  note 

What  constitutes  proof  of  claims,  700, 
note 

Who  may  prove  claims,  701,  note 

Withdrawal  of  instruments  after  allow- 
ance, 703»  note 

Withdrawal  of  proofs,  702,  note 
Property  considered  on  issue  of  insolvency, 

see  supra.  Insolvency 
Protection  and  detention  of  bankrupts 

Absconding  bankrupt,  531,  note 

Arrest  before  institution  of  bankruptcy 
proceeding,   529,   note 

Arrest  for  contempt  of  state  court)  530, 
note 

Arrest   for    nondischargeable    debt,    530, 
note 

Arrest    of    nonresident    bankrupt,    531, 
note 

Arrest  pending  appeal  from  dismissal  of 
petition,  520,  note 

Bonds  to  secure  release  from  arrest  un- 
der ne  exeat,  531,  note 

Exemption  from  arrest  on  civil  process, 
529,  note 

Exemption  from  arrest  while  attending 
on  court  of  bankruptcy,  530,  note 

Imprisonment  for  debt,  850,  note 

Ne  exeat,  531,  note 

Stay  of  action  to   prevent  arreftt,  538, 
note 
Provable  debts  and  claims 

Accounts,  760,  note 

Alimony,  754,  note 

Attorneys'  fees  stipulated  for  in  note  or 
mortgage,  756,  note 

Bills  and  notes,  755 

Bonds  of  corporation  issued  without  au- 
thority, 759,  note 

Breach  of  contract  occasioned  by  bank- 
ruptcy, 762,  note 

Breach  of  contracts  generally,  761,  note 

Claim  by  bankrupt's  wife,  757,  note 

Claim  of  bankrupt's  daughter,  757,  note 

Claim  of  county^  757,  note 

Claim  of  director  of  bankrupt  corpora- 
tioU)  757)  note 

Claims  accruing  after  bankruptcy.  754, 
note 

Claims  barred  by  limitation,  758,  note 

Claims  for  tort,  763,  note 

Claims  of  unregistered  foreign  corpora- 
tions, 7£9,  note 

Compensation  by  assignee  for  benefit  of 
creditors,  756,  note 
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BANKRUPTCY  —  cwiVd, 

Provable  debts  and  claims  —  conVd, 

Ck)mpensation  of  trustee  under  deed  of 
trust,  769,  note 
•  Contingent  claims,  758,  note 
Contracts,  760,  note 
Costs  of  previous  litigation,  760,  note 
Costs  taxed  pending  bankruptcy  proceed- 
ing, 760,  note 
Creation  and  recognition  of  provability, 

753 
Damages  for  breach  of  contract,  761,  note 
Damages  for  tort,  754,  note,  765,  note 
Decree  of  orphan's  court,  754,  note 
Equitable  claims,  756,  note 
Em  oontrociu  liabilities,  761,  note 
En  dAiAoio  liabilities,  763,  note 
Executory  contracts,  760,  note 
Fines,  755,  note 
Fixed  liabilities,  753,  note 
Fraudulent  claims,  759,  note 
Qftmbling  transactions,  759,  note 
Indorser's  liability,  755,  note 
Interest,  757,  note 
Judgments  for  fines,  755,  note 
Judgments  for  torts,  754,  note 
Judgments  generally,  754,  note 
Judgments    on    nondischargeable    debts, 

764,  note 
Open  accounts,  760,  note 
Penal  bonds,  755,  note 
Personal  injuries,  766,  note 
Relation  of  parties   as  affecting  prova- 
bility, 757,  note 
Rent,  761,  note 
Statutory  liability  of  bank  directors,  764, 

note 
Support   and   maintenance   of   children, 

756,  note 
Surety  debts,  756,  note 
Taxes,  770;  note 

Tort  liabilities,  755,  note,  763,  note 
Trade  certificates  issued  by  corporation, 

756,  note 
Vltra  vires  obligations,  759,  note 
Unpaid  composition  notes,  754,  note 
Usurious  claims,  758,  note 
Verdict  for  personal  injuries,  755,  note 
Waiver  of  tort,  766,  note 
Real  property  as  assets,  see  infra,  Trustees 
Beoeivers    (see  also  supra,  Acts  of  bank- 
'  ruptcy) 

Actions  against,  see  supra,  Actions 
Allowance  for  expenses,  691,  note 
Appointment  generally,  472,  note 
Appointment  by  referee,  659,  note 
Attorney  for  receiver,  472,  note 
Authority  to  carry  on  bankrupt's  busi- 
ness, 21 
Bond  required,  472,  note 
Borowing  money,  475,  note 
Certificates  for  operating  expenses,  475, 

note 
Collateral   attack  on   appointment,   472, 

note 
Collusive  appointment,  472,  note 
Compensation   generally,    23,   475,   note, 

691,  note 
Compensation  for  continuing  bankrupt's 

business,  692,  note 
GontinuatiqA  o^  bi^nkrupt's  business,  475, 

09^ 
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BANKRUPTCY  —  ixmt'd. 

Receivers  —  oonfd. 
Employment  of  attorneys,  762,  note 
Liability  on  contracts,  474,  note 
Necessity  of  appointment,  472,  note 
Notice  of  appointment,  473,  note 
Powers  and  duties,  473,  note 
Power  to  set  aside  fraudulent   convey- 
ances by  bankrupt,  846,  note 
Priority  of  receiver's  expenses,  771,  note 
Property  in  custody  of  state  court,  472, 

note 
Right  to  possession  of  property,  472,  note 
Right  to  set  aside  fraudulent  oonveyanoe 

by  bankrupt,  797,  note 
Right  to  sue  receiver,  640,  note 
Services  of  attorney,  691,  note 
Reclamation    proceedings,    see   supra.    Ad- 
verse claims  to  property 
Records 

Duty  of  referee  to  make  up,  664,  note 
Duty  of  referee  to  preserve  and  trans- 
mit, 686,  note 
Manner  of  keeping  by  referee,  676,  note 
Redemption    rights    as    assets,    see   infra. 

Trustees 
Referees  (see  also  infra.  References) 

Absence  or  disability  of  referee,  677,  note 
Adjudicating  adverse  claims  to  property, 

820,  note 
Allowance   and    taxation  of  costs,    663, 

note 
Allowance  of  attorney's  fees,  761,  note 
Appointment  of  appraisers,  839,  note 
Approval  of    selection   of  trustee,    678, 

note 
Authority  to  appoint  receiver,  669,  note 
Authority  to  dismiss  petition  after  ad- 
judication, 668,  note 
Authority  to  excuse  witness  from  answer- 
ing, 658,  note 
Authority   to   grant   stays   and   injunc- 
tions, 662,  note 
Authority  to  make  adjudication  or  dis- 
miss petition,  668,  note 
Authority  to  order  surrender  of  property 

to  trustee,  660,  note 
Authority  to  order  third  persons  to  sur- 
render property,  661,  note 
Authority  to  perform   duties  of  court, 

669,  note 
Authority  to  release  property,  669,  note 
Authority  to  restrain  sales  of  property, 

662,  note 
Authority  to   take  charge  of  property, 

659,  note 

Authority  with  respect  to  adverse  claims 
to  property,  661,  note 

Authority  with  respect  to  compositions 
and  discharges,  663,  note 

Authorizing  continuance  of  bankrupt's 
business,  475,  note 

Certifying  questions  to  District  Court, 
658,  note 

Commissions  allowable,  666,  note 

Compensation,  666,  note 

Compensation  of  referee  as  special  mas- 
ter, 848,  note 

Contempt  In  disobeying  referee's  orders, 

660,  note 

Cont^pts  before  referee,  668,  note 
Cpst  of  pevpetmit>n|  te^tlmgny,  66?,  TBifM 


VoL  I,  ppJ  1-996. 


INDEX. 


Vol.  n,  pp.  997-1799. 


BANKRUPTCY  —  con  W. 

Ref ereeB  —  aofw^d. 
Directing  bankrupt  to  turn  over  books 

to  receiver,  659,  pote 
Dispensing;   with   iMinkrupt's   attendance 

at  hearing,  519,  note 
Disqualification  by  interest,  666,  note 
Du^  to  preserve  and  transmit  records, 

665,  note 
Employment  of  stenographers,  663,  note 
Evidence  to  be  preserved,  665,  note 
Examination  and  correction  of  schedules, 

664,  note 
Examination  of  witnesses,  658,  note 
Expenses  allowable,  668,  note 
Extra  compensation,  667,  note 
Formal  exceptions  to  rule  unnecessary, 

657,  note 
Hearing  on  review  of  proceedings  before 

referee,  657,  note 
Jurisdiction  by  consent,  660,  note 
Making  up  records,  664,  note 
Manner  of  conducting  examination,  659, 

note 
Manner  of  keeping  records,  676,  note 
Necessity    of    presence    at    examination^ 

659,  note 
Notice  of  referee's  decision,  658,  note 
Notice  to  creditors,  664,  note 
Oflteial  bonds  required,  693,  note 
Petition  to  review  proceedings  as  super- 

sedeas,  656,  note 
Power  to  appoint,  654,  note 
Power  to  examine  secured  creditors,  590, 

note 
Power  to  punish  for  contempt,  674,  note 
Power  to  remove  trustee,  682,  note 
Power  to  stay  actions  against  bankrupts, 

532,  note 
Priority  of  claim  for  compensation,  667, 

note 
Refusal  to  accept  proof  of  claims,  703, 

note 
Residents  in  district,  594,  note 
Review  of  allowance  of  fees,  668,  note 
Review  of  proceedings  before  referee,  656, 

note 
Revocation  of  reference  because  of  ref- 
eree's interest,  666,  note 
Service  as  special  master,  668,  note 
Setting  asiae  transfers  and  incumbran- 
ces, 663,  note 
Special  allowance  for  services,  667,  note 
Taking   exceptipns    before    referee,    656, 

note 
Time  for  review  of  proceedings,  656,  note 
Weight  of  referee's  findings  of  fact,  657, 

note 
References   (see  also  wupra^  Referees) 
Absence  of  judge,  586,  note 
Ascertaining  number  of   creditors,   727, 

note 
Compelling  attendance  of  witnesses,  674, 

note 
Discretion  of  court,  594,  note 
General  reference,  593,  note 
Necessity  of  adjudication,  593,  note 
Objections  to  discharge,  554,  note 
Special  reference,  593,  note 
Removal  of  cause  frcm^  stat^  to  M^ral 
wurt,  6W,  not9 


BANKRUPTCY  —  wni*d. 

Removal  of  property;  see  aupra.  Discharge 

of  bankrupts 
Rents  of  real  estate  as  assets,  see  infra, 

Trustees 
Reopening  estate 
Amendment  of  schedules,  476,  note 
Effect    as    to    discharge    and    proof   of 

claims,  477,  note 
Necessity  of  unadministered  assets,  476, 

note 
Recovei^  of  assets,  476,  note 
Time  ox  application,  477,  note 
Who  may  make  application,  477,  note 
Replication 
Answer   admitted    by   failure    to   reply, 
582,  note 
Residence  of  bankrupt 
Jurisdiction  as  affected  by  residence,  470, 

note 
Place  of  business  as  determining  resi- 
dence, 470,  note 
Presumption  of  continuation,  470,  note 
Removal  before  filing  petition,  470,  note 
Residence  continued  for  winding-up  busi- 
ness, 471,  note  / 
Temporary  residence  abroad,  470,  note 
Temporary    residence    of    traveler,   470, 
note 
Retroactive    operation    of    statute,     848, 

note 
Revision   of   proceedings  on   petition,   see 

supra,  Petition  to  revise 
Revision  of  proceedings  on  petition  to  Cir- 
cuit Court  of  Appeals,  611,  note 
Right  of  action  as  assets,  838,  note 
Rules  in  bankruptcy 

Force  and  effect  of  rules  prescribed  by 

Supreme  Court,  652,  note 
Power  of  Supreme   Court  to  prescribe, 
652,  note 
Sale  of  bankrupt's  property 
Adjudication  of  validity  and  priority  of 

liens,  840,  note 
Auction  sales,  842,  note 
Authority  of  attorney  for  receiver  to  sell, 

842,  note 
Commissioners  to  make  sale,  842,  note 
Discharge  of  dower  rights,  842,  note 
Discharge  of  incumbrances,  840,  note 
Effect  as  to  adverse  claims,  842,  note 
Inadequacy  of  price  as  ground  for  set- 
ting aside,  842,  note 
Incumbrances  discharged,  841,  note 
Incumbrances  not  discharged,  842,  note 
Interference  with  bankrupts  of  sale  of 

good  will,  843,  note 
Joinder  of  trustees  in  petition  for  sale, 

842,  note 
Legal  and  equitable  interests  protected, 

840,  note 
Liens  transferred  to  trustees,  840,  note 
Manner  of  making  sale,  841,  note 
Misconduct  of  trustee  as  ground  for  set- 
ting aside,  843,  note 
Mode  of  sale,  1067,  note 
Necessity  to  preserve  value  of  estate,  842, 

note 
Notice  of  sale,  841,  note 
Notice  to  creditors,  25,  716,  note 
Paymeiit  of  Uens,  8424  nott 
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BANKRUPTCY  —  contU 

Sale  el  bankmpV^  prepertj -^  coni'<f< 

Prevention  of  bidding  as  ground  for  Bet- 
ling  asidei  843,  note 

i^rivate  sale,  841,  note 

Protection  of  purchaser  on  setting  aside 
sale,  843,  note 

Purchase  by  appraiser  as  ground  lot*  set- 
ting aside,  843,  note 

Purchase  by  trustee  as  ground  for  set- 
ting aside,  843,  note 

Review  of  order  setting  aside  sale,  843, 
note 

Setting  aside  saie>  84Bj  note 

Summary    enforcement    of    contract    of 
sale,  848,  note 
Sale  of  property  of  estate 

Power  of  receiver^  473,  note 
Schedules  of  debts 

Admissibility  to  prove  concealment  of  as- 
sets, 649^  note 

Amendment  after  dosing  of  estate,  477, 
note 

Amendment  b^  referee-,  §64,  note 

Amendment  with  respect  to  exemptions^ 
5lO,  note 

Commingled   property   to   be   scheduled, 
681,  note 

Duty  of  bankrupt  to  schedule  assets,  621, 
note 

Eftect  as  to  exemption  of  extending  time 
^  for  filing  schedules,  609,  note 

Effect  of  failure   to  schedule   property, 
.  621,  note  . 

iiquitable  interest  to  be  scheduled,  621, 
note 

Evidence  of  insolveney/  467)  note 

Examination  and  correction  by  referee, 
664,  note 

Failure  to  file  scheclules  as  contempt,  669, 
note 

Following  ofiieial  forms,  623,  note 

Omission  of  «xempt  property^  664,  note 

Omission  of  property  by  advice  of  coun- 
sel, 621,  note 

Omission  to  sehedule  property  as  conceal- 
ment of  assets,  648,  note 

Use  of  schedules  as  evidenee,  621,  note 

Veriflcationj  628,  note 

Vested    interests   to   be   scheduledi   621, 
note 
Schedules  of  assets 

Addresses  of  creditors,  522^  note 

Amendment  fa^  referee,  664^  note 

Peseription  of  debts,  628,  note 

Puty  of  bankrupt  to  make,  621,  liote 

Effect  of   discharge   as   to   unscheduled 
debts,  677)  note 

Evidence  of  insolvency,  467,  note 

Examination  and  correction  by  referee, 
664,  note 

Failure  to  file  schedules  as  contempt^  669, 
note 

Following  official  forms,  628,  note 

Sufficiency  as  to  names  of  creditors,  622, 
note 
..  Verification,  623)  note 
Secured  claims 

Allowance,  see  «tipfti,  Proof  and  allow- 
ance of  claims 

''  jSecured,"  definition^  706,  note 
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BANKRUPTCY  —  cWlt'A 

Secured  creditors 

Right  to  votei  700/  note 
Seduction,  see  ^|mi,  Diseharge  of  bftiik« 

tuptSj  677      . 
Self-incriminatioti|.se(i  infni^  Witnesses 
Set-off  And  bounterclaim .     . 

Actiofas  to  Recover  voidable  prefefenoes, 
746,  note 

Bank  and  depositor,  806^  note 

Burden  of  proof)  807,  liotd 

Claiming  set-off  as  consent  to  jBHsdic* 
tion,  807,  note 

Claims  based  -BB  fireferesote^  8Q8|  fibte 

Claims  not  dUe .  it  inifitutios  of  pro- 
ceeding, 807)  neta 

Debts  generally,  806)  note 

Effect  of   failure   to   prove   cl&Uiiy   715, 
not(! 

Liability  to  trustee,  806,  note  .  . . 

Mutual  d^bts  and  credits^  800^  iiotfe 

Partnership    and    individual    liabilities, 
608)  note 

Payments  on  running  accounts^  806,  note 

Purchase  of  claims  for  purpose  of  A^t-off, 
808,  note 

Right  and  duty  of  trustee  to  £lilm  set- 
off>  807^  note 

Surety  debtS)  806)  noife. 

Unliquidat^  <ilaims,  808,.n6t6 

Unmatured  elaims)  jB07^  note 

Unprovable  claims). 808,  imte 

Unproved  el|difii,  8Q8):  note 
Solvency)  see  sttpm,  Insolveni^ 
Special  master 

Ref^refice  of  objeetioiis  to  discharg^i  654, 
nbte      . 
.  Servide  by  referee)  008,  note 
Special  referee 

Absence  or  disaMlity  of  r€fered|  077,  note 
State 

Right  to  claim  priority)  780,  note 
State  courts 

Jurisdietioil  Of  aetibns  to  reoover  Aftsets» 
846^  hole: 

Jurisdiction  bf  adterse  cUims  to  f^rop- 
erty,  602,  note 

Stay  of  proceedings  by  bankfuptey  court, 
636,  note 
State  insolvency  law^  suspended  by  Bank- 
rupt act^  849^  note 
Stay  of  proceedings    (s^  alid  at^mi,  Ae- 
tibns  by  and  against  banki'iipta) 

Anthotity  of  refereeS)  682}  note 

Proceedings  in  state  courts,  2M 
Stenographers    .  ^ 

>    Employment  by  referee,  668,  note 
Stock  excbange  seat  as  assets,  83SS|  note 
Stock  subsdriptions  aS  assets  of  bankrupt 

corporation,  882)  note 
SUbpuiniiS  • 

Form  of  requirements,  680,  note 
Summons  and  process 

Alias  writs,  680,  note 

Formal  tequiftoentS)  610,  aotiS 

Personal  service  bn  bankrupt,  580,  note 

Retuni  day^  680)  liote 

Senriee  b^.  publieaiioii)  580*  ndte 

Service  outside  distriet,  680,  note 
supervisory  jurisdiction  tfi  Circull  CotlHt 

of  Appeals,  190 
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BANKRUPTCY  —  conVd. 
Supplementary  proceedings  as  affeeted  by 

Df  ilkniptcy  Wt,  ?50,  iKite 
Support  imd  miiin)?Kanee  of  children,  see 
9\LpTa^  PfQTUb'le  dfebti  and  claiipg;  755, 
note 
Si9preni0  Court 
Appealable  judgments  and  orders,  638, 

ppte 
Certification  of  questions  by  other  courts, 

Hh  npte 
Certification   of   questions   by    Supreme 

Court  justice,  041,  note 
Jiirisdietional  amount,'  640,  note 
Power  to  prescribe  rules,  forms,  and  or- 
ders, 652,  note 
Becprd  on  appeal,  640,  note 
Reversal  for  want  of  jurisdiction  of  court 

below,  640,  note 
Time  to  appeal,  639,  note 
Suretiefl  of  bankrupt  not  affected  by  dis- 
charge, 570,  note 
Surrender  of  property  by  bankrupt 
Authority  of  referee  to  order,  601,  note 
Peiii}l,l  oi  possession  or  control,  662,  note 
Presumption   of    possession   or   control, 
662,  note 
Suspei|i»iQn  of  business,  see  supra.  Insol- 
vency 
Suspension  of  state  insolvency  laws,  840, 

nqtSP 
Taxes,   see  supro,   Priority   of   debts   and 

claims;  Provable  debts  and  claims 
Teniis  of  court,  see  suprQ^  Courts  of  bank- 
ruptcy 
Territorial  jurisdiction,  see  supra.  Courts 

of  bankruptcy 
7iUi|ge  of  soil  (see  also  supra.  Farmers) 
Farmers  not  subjeet  to  involuntary  bank- 
ruptcy, 406,  note 
What  constitutes,  497,  note 
Who  are  engaged  ohiefiy  in  tillage  of  soil, 
497,  note 
Time 
Computation,  653,  note 
Taking  effect  of  bankruptcy  act,  848,  note 
Title  to  property,  see  infra,  Trustees 
Torts 
Liabilities  for  certain  torts  not  affected 

b^  discharge,  574,  note 
Liability  as  affected  by  discharge,  573, 

note 
Right  of  action  for  tort  as  assets,  838, 
note 
Trademarks 
Title    of    trustee    to    bankrupt's    trade- 
marks, 821,  note 
Transfer  of  eases 

Disqualification  of  clerk,  594,  note 
Power  of  court  of  bankruptcy,  92 
Proceedings    against    corporations,    654, 

note 
Proceedings  against  same  party  in  difftsr- 

ent  districts,  653,  note 
Voluntary  and  involuntary  proceedings, 
654,  note 
Transfers  and  incumbrances  by  bankrupts 
(see  also  tftipra,  Acts  of  bankrupt^; 
FrtLudulent '  sales  and  conveyances  by 
bankrupts) 
Auignments  for  benefit  of  creditors,  794, 
note 


BANKRUPTCY  —  conVd. 

Transfers  and  incumbrances  by  bankrupts 
—  ooni'd. 
Assignments   of   claims   against   United 

States,  876,  Dote 
Bond  fide  purchasers  protected,  796,  note 
Chattel  niortgages  void  under  state  law, 

795,  note 
Consideration  going  into  estate,  794,  note 
Exempt  property,  796,  note 
Power  of  referee  to  set  adide,  668,  note 
Recovery  by  trustee  of  pi^perty  trans- 
ferred, 796,  note 
Riffht  of  reoeiver  to  set  aside,  797,  note 
Sale  under  execution  issued  within  four 

months,  785,  note  > 

Secret  liens  void  under  state  law,  795, 

note 
Transactions  void  under  federal  statutes, 

795,  note 
Transactions  void  under  state  law,  795, 

note 
Transfers,  etc.,  avoided  by  adjudication, 
793,  note 
Trial,  see  siipr^.  Hearing  and  determina- 
tion 
Trover  an4  conversion 

Right  of  trustee  to  maintain,  847,  note 
Trustees    (see   also  supra.   Acts   of  bank- 
ruptcy".   Partnerships;    Sale  of  bank- 
rupt's property) 
Abandonment  Qf  assets,  838,  note 
Abandonment  of  claims,  684,  note 
Acceptance  of  burdensome  property,  816, 

note 
Acceptance  or  refusal  of  leases,  825,  note 
Actions  against  trustees  In  state  courts, 

1319,  note  ' 

Actions  on  trustee's  bonds,  693,  note 
Aliens,  680,  note 
Allowances  for  unavoidable  losses,  749, 

note 
Amenability  to  court,  684,  note 
Appointment,  815,  note 
Appointment  by  court,  679,  note 
Appointment  by  creditor^),  677,  note 
Appointment  of  attorney  for  trustee,  680, 

note 
Appointment  on  discovery  of  assets,  678, 

note 
Appointment   on   reopening  estate,    678, 

note 
Approval  of  selection  by  creditors,  678, 

note 
Assault  as  oontempt  of  court,  479,  note 
Assumption  of  bankrupt's  contmcts,  833, 

note 
Attorney  for  creditors,  681,  note 
Authority  to  carry  on  bankrupt's  busi- 
ness, 91 
Avoiding  transfers  by  bankrupt,  844,  note 
Burdensome  property,  816,  note' 
Change  of  residence  as  ground   for   re- 
moval, 682,  note 
Collection  and  reduction  of  assets,  682, 

note 
Commissions  on  payments  to  lienholders, 

690,  note 
Compensation,  23 ;  600,  note 
Compensation  for  services  to  be  rendered 

in  future,  475,  note 
Competency  in  general,  680,  note 
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BANKRUPTCY  —  cfmVd, 

Trustees  —  conVd, 
Delay  in  appointment,  677,  note 
Deposit  of  funds,  685,  note 
Director  of  bank  corporation,  681,  note 
Disbursement  of  funds,  685,  note 
Discretion    as   to    recovery   of   voidable 

preferences,  744,  note 
Divestiture  of  title,  847,  note 
Duties  in  general,  23 
Duty  to  furnish  information,  685,  note 
Duty  to  pay  taxes,  770,  note 
Election  by  creditors,  677,  note 
Employment  of  attorneys,  751,  note 
Encumbered  property,  816,  note 
Equities  as  against  third  persons,  818, 

note 
Extra  compensation,  690,  note 
Filing  accounts,  686,  note 
Filing  individual  claim  with  himself  as 

trustee,  703,  note 
Filling  vacancy,  678,  note 
Forfeiture  of  compensation,  690,  note 
Grounds  for  removal,  682,  note 
Hostility  and  bias  of  person  selected,  680, 

note 
Intervention    in   actions   against   bank- 
rupts, 538,  note 
Irregularities  in  election,  679,  note 
Liability  for  costs  of  actions  commenced 

bv  bankrupt,  540,  note 
Liability  for  property  of  third  persons, 

818,  note 
Liability  of  surety  on  trustee's  bond,  694, 

note 
Liability  on  bond  as  affected  by  settle- 
ment of  accounts,  693,  note 
Misconduct  as  ground  for  setting  aside 

sale,  843,  note 
Necessity  of  appointment,  678 
Notice  of  filing  final  accounts,  25. 
Objections  to  trustee's  report,  688,  note 
Official  bonds  required,  693,  note 
Payment  of  claims,  685,  note 
Place  of  residence,  681,  note 
Powers  and  duties  generally,  682,  note 
Power  to  examine  witnesses,  590,  note 
Power  to  remove,  682,  note 
Priority  of  claim  for  compensation,  771, 

note 
Property    acquired    after    adjudication, 

815,  note 
Prosecuting  action  begun   by   creditors, 

744,  note 
Prosecution  of  suits  brought  by   bank- 
rupt, 539,  note 
Protection  of  court,  685,  note 
Reasonable  time  to  accept  property,  817, 

note 
Recovery    of   voidable    preferences,    744, 

note 
Remedies  for  recovery  of  assets,  847,  note 
Removal,  682,  note 
Representation    of   creditors,   683,   note, 

845,  note 
Review   of   approval    or   disapproval    of 

referee,  678,  note 
Right  and  dubr  to  claim  set-off,  807,  note 
Right   of  creditors   vesting  in  trustees, 

813,  note 
Right  to  enforce  mechanics'  liens,  834, 

note 


BANKRUPTCY  —  wnVd. 

Trustees  —  c<mi*d. 
Right  to  hold  exempt  property,  478,  note 
Right  to  indemnity  bond,  686,  note 
Right  to  maintain  bill  in  equity,  847, 

note 
Right  to  oppose  dismissal  of  proceeding, 

729,  note 
Right  to  recover  assets  not  affected  by 

discharge,  845,  note  » 

Right  to  sue  in  trover,  847,  note 
Riffht  to  vote,  679,  note 
Sales  of  property,  684,  note 
Selection  in  interest  of  bankrupt,  681, 

note 
Setting  apart  exemptions,  686,  note 
Setting  aside  lien  invalid  as  to  creditors, 

813,  note 
Stockholder  in  creditor  corporation,  681, 

note 
Subrogation  to  rights  of  creditor,  683, 

note 
Subrogation  to  rights  of  lienholder,  785, 

note 
Test  as  to  bankrupt's  title,  823,  note 
Time  of  vesting  of  trustee's  title,  813, 

note 
Title  and  rights   of  trustees  generally, 

811,  note 
Title  as  affected  by  value,  837,  note 
Title  as  against  state  receiver,  812,  note 
Title  divested  by  confirmation  of  com- 
position, 847,  note 
Title  of  trustee  as  of  date  of  adjudica- 
tion, 815,  note 
Title  subject  to  equities,  812,  note 
litle  subject  to  valid  liens,  833,  note 
Title  subject  to  valid  liens  and  incum- 
brances, 812,  note 
Title  to  alimony  awarded  bankrupt,  824, 

note 
Title  to  bankrupt's  choses  in  action,  838, 

note 
Title  to  bankrupt's  homestead,  817,  note 
Title  to  bankrupt's  interests  in  patents, 
copyrights  and  trademarks,  821,  note 
Title  to  bankrupt's  leaseholds,  824,  note 
Title  to  bankrupt's  membership  in  stock 

exchange,  832,  note 
Title  to  bankrupt's   property  generally, 

811,  note,  822,  note 
Title  to  bankrupt's  wages,  824,  note 
Title  to  collateral  security  held  by  bank> 

rupt,  827,  note 
Title  to  community  property,  826,  note 
Title  to  contingent  interest  of  bankrupt, 

826.  note 
Title  to  damages  to  bankrupt's  property. 

826,  note 
Title  to  documents  relating  to  bankrupt's 

property,  820,  note 
Title  to  dower  and  curtesy  rights,  826, 

note 
Title  to  encumbered  property  of  bank- 
rupt, 825,  note 
Title  to  exempt  property,  817,  note 
Title  to  fire  insurance  policies,  833,  note 
Title  to  growing  crops,  826,  note 
Title  to  lands  allotted  to  bankrupt  In- 
dian, 818,  note 
Title  to  license  held  by  bankrupt,  834, 
note 
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BANKRUPTCY  —  cotif  V. 

Trustees  —  cont'd. 

Title  to  life  insurance  policies,  818,  note, 
835,  note 

Title  to  money  deposited  bj  bankrupt  lor 
purchase  of  property,  827,  note 

Title  to  property  fraudulently  obtained 
Inr  bankrupt,  831,  note 

Title  to  property*  fraudulently  trans- 
ferred by  bankrupt,  821,  note 

Title  to  property  neld  by  bankrupt  as 
pledgee,  826,  note 

Title  to  property  held  by  bankrupt  under 
conditional  sale,  828,  note 

Title  to  property  mingled  with  bank- 
rupt's property,  834,  note 

Title  to  property  pledged  by  bankrupt, 
826,  note 

Title  to  property  set  apart  as  alimony, 
826,  note 

Title  to  redemption  rights  of  bankrupt, 
825,  note 

Title  to  rents  accruing  after  adjudica- 
tion, 824,  note 

Title  to  shares  of  stock  fraudulently 
issued  by  bankrupt  corporation,  822, 
note 

Title  to  stock  subscriptions,  832,  note 

Title  to  trust  funds  and  deposits,  830, 
note 

Title  to  vested  remainders,  824,  note 

Trustee  as  officer  of  court,  684,  note 

Undischarged  bankrupts,  680,  note 

Vacating  appointment,  678,  note 

Valuation  of  exemptions,  687,  note 
Trust  funds  as  assets,  830,  note 
Unliquidated  claims,  see  Pbovablb  Debts 

AND  ClAIliS 

Usury 
Right  of  trustee  to  recover  usurious  in- 
terest, 846,  note 
Valuation  of  bankrupt's  property 
Fair  valuation,  466,  note 
Market  value,  466,  note 
Value  of  assets  as  affecting  trustee's  title, 

837,  note 
Verification 
Application  for  discharge,  640,  note 
ODjections  to  trustee's  report,  680,  note 
Petition  to  set  aside  composition,  646, 

note 
Pleadings,  682,  note 
Specifications  of  objections  to  discharge, 

562,  note 
Voidable  preferences,  26 
Voluntary  bankruptcy 
Annulment    of    liens    obtained    through 

legal  proceedings,  700,  note 
Answer  to  petition  not  permitted,  582, 

note 
Debtor  having  but  one  debt,  406,  note 
Dismissal,  586,  note,  720,  note 
Duty  of  insolvent  persons,  717,  note 
Effect  of  previous  involuntary  petition, 

718,  note 
Failure  to  apply  for  discharge  in  former 

proceeding,  718,  note 
Pendency  of  insolvency  proceeding,  718, 

note 
Persons    entitled    to    become    voluntary 

bankrupts,  22,  405  note,  717  note 
Right  of  creditors  to  deny  jurisdiction, 

718,  note. 


BANKRUPTCY  —  ooni'd. 

Voluntary  bankruptcy  —  confd. 

Right  to  jury  trial,  587,  note 

Who  may  file  petition,  22,  717  note 

Withdrawal  of  petition,  718,  note 
Wage  earners 

Exemption  from  involuntary  bankruptcy, 
2,  406  note 

Test  in  determining  status,  406,  note 

W^ho  are,  406,  note 
Wages  entitled  to  priority,  774,  note 
Wages  of  bankrupt  as  assets,   see  supra, 

Trustees 
Wilful    injuries,   see   supra,   Discharge   of 

bankrupts 
Witnesses  (see  also  supra,  Depositions) 

Ancillary  jurisdiction  of  District  Court, 

600,  note 

Application  for  examination,  500,  note 
Conduct  of  examination,  501,  note 
Determining  competency,  501,  note 
Disclosure     of     personal     affairs,     601, 

note 
Evasive  testimony  as  contempt,  673,  note 
Examination  discretionary,  580,  note 
Examination    of    bankrupt's    wife,    502, 

note 
Examination  of  claimants,  580,  note 
False  testimony  as  contempt,  673,  note 
Full  and   frank  answers  required,   501, 

note 
Notice  of  examination,  501,  note 
Offensive  language  before  referee  as  con- 
tempt, 673,  note 
Privilege,  501,  note 
Privileged  conmiunications,  502,  note 
Purpose  of  examination,  580,  note 
Refusat  to   answer   improper  questions, 

673,  note 
Refusal  to  appear  or  testify  as  contempt, 

673,  note 
Relevancy  and  materiality  of  questions, 

601,  note 

Ri^t  to  examine,  680,  note 
Who  may  be  examined,  580,  note 
Words  and  phrases 
"All  levies,"  708,  note 
"Dividend,"  781.  note 
"  Enforcing "  liens,  730,  note 
"  Estetes,''^  682,  note 
''Property,"  682,  note 
"Secured,"  705,  note 
Transfer,"  730,  note 
Wages,"  775,  note 
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BANKS  AND  BANKING: 

See  also  National  Banks 

Directors 

Statutory  liability  as  debt  provable  in 
bankruptcy,  754,  note 

Officers 
Liability  for  defalcation  as  affected  by 
discharge  in  bankruptcy,  578,  note 

Private  banker  subject  to  involuntary  bank- 
ruptcy, 408,  note 

Savings  depositories,  see  Pobtal  Sebviob 

BEACON!^: 
See  Lights  and  Buots 

BEGGARS: 

Exclusion  of  alien  professional  beggar  from 
United  States,  80 
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BIDS: 

Awarding  contracta  for  lights  i^qd  buoys, 

263 
Awarding  contracts   for   public   works   in 

Alaska,  18 

BILLS  AND  NOTES: 
Damages  on  protest  of  bill  of  exchange,  see 

Al^BKA 

Revenue  stamp  required,  1166,  note 
Stipulation  for  attorneys'  fees  as  •provable 

claim  in  bankruptcy,  756,  note 
Validity 

Failure  to  afSx  revenue  stamp,  1165,  note 

BILLS  OF  EXCEPTIONS: 
Se^  AppBAL  Ai^  Ebbob 

BOILERS : 
Inspection  of  locomotive  boilers,  see  Rail- 

B0AIM9 

BONDED  MERCHANDISE: 
See  Customs  Dutibs 

BONDED  WAREHOUSES: 
^  Customs  Dutqes;  IifTSBNAL  Revenue 

BONPS : 
ISee  FuBUC  Debt;  Substt  Companies 
Actions 
Reeovei^  of  amount  equitably  due,  1445, 
note 
Appeal  bonds 

Appeals  from  Commerce  Court,  222 
Clerks  of  Circuit  Court 
Liability   for  default  of   deputy  clerks, 
193 
Clerks  of  courts  generally 
Liability   for   defaults   of    deputy    com- 
mitted after  death  of  principal,  133 
Clerks  of  Supreme  Courts 

Liability  for  defaults  of  deputies  after 

death  of  clerk,  225 
Official  bond  required,  225 
Consular  offiicers 
Liability  of  sureties,  1055,  note 
Injunction  bond,  see  Injunctions 
Release  of  bankrupt  arrested  under  writ 

of  ne  exeat,  631,  note 
Stipulation  for  release  of  libeled  vessel,  see 

Admibalty 
Sureties 
Liability    for    defaults   of   deputy    clerk 
committed  after  death  of  clerk,  133 
United  States  bonds,  see'PuBUO  Debt 

BOOKS: 
See  Coptbight 

BOSTON: 
Establishment  of  mfirine  school  at  Boston, 
Mass.,  67 

BOUNPARIES: 
International  boundary 

Fencing  against  diseased  cattle,  7 
State  boundary  lines 

Texas  and  New  Mexico,  379 

BRANDS  AND  MARkS: 

Misbranding    articles    of    interstate    com- 
merce, see  AoiHoui/ruBB 

BREACH  OF  PROMISE  OF  MARRIAGE: 
Liability  as  affect^  by  (}isch«rge  ii|  bank- 
ruptcy, 677,  note 
Stay  pending  bankruptcy  proceeding  against 
defendant,  533,  note 


BRIBERY : 
Agreement  to  give  and  receive  bribe,  851, 

note 
Elements  of  offense,  851,  note 
Evi4eqce,  852,  note 
Indian  ^igents,  852,  note 

IqdiP^meqt 

Description  of  check  as  thipg  of  value, 
852,  note 

DesisiiatioB  of  offense^  852,  note 

Joinder  of  person  giving  find  person  re- 
ceiving bribe,  851,  i|ote 

Mji^ter  pf  indi^ement^  Q52,  note 
Liability  of  department  clerks,  851,  note 
Limi^tion  of  pfosecutiop,  851,  note 
"Members  of  Congress"  4pfiD^>  851,  note 
Persons    having   ^*  ofikiia)  •  ff^ictionss"    852, 

note  ) 

y^nu^,  852,  Qpte 

BRIDGES: 
See  also  Navigable  Watebs 
Removal  of  bridge  as  obstruction  of  navi- 
gable stream,  1744,  note 

PRQK^RS: 

•  Custom     house     bi'okers,     see     CpsroMS 
Duties 

BUCKET  SHOP  LAW: 

Conspiracy  to  violate  statute,  820,  note 

BUILPINQS: 
See  PuBup  Byfii)i^09  akp  Ppkqpbbit 

BULLION: 
Appropriations  for  refining  bullion,  ^7 
Deposits  in  United  States  treasury,  86 

puoys; 

See  Lights  Ain>  Buots 

BUREAUS: 
See  also  Wab  Depabtment 
Bureau  of  immigration  and  naturaliziitioDy 

see  Natubauzation 
Bureau   of    lighthouses,    see   Lights    akd 

BUOTS 

Bureau  of  mines,  see  Mnnss  and  Mikkbals 
Bureau  of  standards,  see  Commebcb  and 

Labdb 
Navy  department 

Salaries  of  employees  in  bureau  of  yards 
and  docks,  282 

BURGLARY: 
Preaking  and  entering  post  office,  1673,  note 
Jurisdiction  of  federal  courts 
Larceny   of  property  of  United  States, 
1403,  note 

BUTTER: 

Siee  Foop  AND  PnUGS 

BYSTANDERS : 
Calling  talesman  from  bys^ders,  see  Jubt 

CADETS: 
See  WiUTABT  AcAOBirr 

CALENDARS  ANp  pOCKETS: 

Calling  calendar -in  customs  court. -815 
pocketing  customs  oourt  cases,  216 
Preference  of  causes  under  anti-trust  laws, 

256 
Preferred  causss 

Supreme  Court,  238 
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CALIFORNIA: 
Customs  officers 

Saliiry  of  apprais^^  at  San  Fratteiseb,  61 
District  judges 

Additional  district  jUdge  in  northern  dis- 
trict, 132 
Judicial  districts  in  Califbrnia,  163,  l209, 

note 
Marine  school  established  at  San  FtAneisco, 

67 

CAMPAIGN  CONTRIBUttONS: 
See  EuccTioKB 

CANADA: 
Canadian  reciprocity,  see  Cubtous  bunxs 
Duties  oh  Canadian  products,  55 

CANALS: 
See  ISTHUiaif  CaHal 
Use  and  navigation  of  canals  r^:ulated 
Constitutionality  of  statute,  1741,  note 

CANAL  ZONE: 
f9ee  ISTHiOAiv  Cakal 

CANCELLATION  AND  RESCISSION 
Assignment  of  patent  rights,  see  Patents 
Certificate  of  citizenship 
Punishment   for  issuing  illegally,   1536, 
note 
Right  of  creditor  of  Ibankrupt  to  rescind 
contract,  819,  note 

CANDIDATES    FOR    CONGRESS: 
See  EuBcneifB 

CAPITAL  PUNISHMENT: 
See  Cbi^nal  Law 

CAPITOL: 
See  PuBUG  Buildings  and  Pbopkbtt 

CAREY  ACT: 
Bee  Public  Lands 

CARRIERS: 

Bee  also  lifTteiistATE  CoMkERct:;  Limita- 
tion OF  Vessel  Ownbbs*  Liabilitt; 
RAiLBbADS;  Shipping  and  NAViGAiioN 

Agent  in  Washington  foi*  serTice  of  process, 
see  Intkbstate  CbutEttiDE 

Arbitratidn  of  disputes  With  employees,  see 

LABOB   liAtrS 

Carriers  of  bonded  hi^rchahdise,  see  Cus- 

tous  Duties 
Confiedting  carriei's 

Liability  for  loss   or  damage  to  goods, 
1206,  iiote 
Diseriiniiiatiofa 

Aggregation    of    shipments    for    carload 
rates,  1175,  nbte 
Free  passes  prohibited,  114 
Freight   tates    regilliited,   see    IntIcbstate 

CommIcbcb 
Interstate  carriers 

What  dre,  1172,  note 
Liability  to  employees,  see  Railboads 
Mkndamus 

Compelling  carrier  to  accept  interstate 
shipment,  1179,  note 
Passen^r  i^tes  regulated,  see  Intebs^atb 

CdlcuiakcE 
Railway  accidents,   reports  of,   see   Rail- 

ibADS 

Regulation    of    charges,    see    Intebstatb 

COICKEBOE 

Regulation  6f  ihterstaie  ciirrier^,  see  In- 

TBBSTATiS  COMMEBCE 


CARRIERS  —  cont'd. 
Transportatioh,  se^  Wiin^  Slave  Tbaftic 
Transportation  of  diseistis^d  cattle,  447,  note 
TrkfibpoHatioii  of  live  stock  regulated,  see 
Anikals 

CAVALRY: 
See  Abmt 

CAVEAT: 
See  Patents 

CEMETERIES: 

fiiii'ials  in  national  ceihdierie^,  see  IIevb- 
nub  Mabine 

Encroachment  on  national  temetery  by  rail- 
road, 28 

CENSUS: 
Census    ofSce   as   part   of   dfe^iartifaent   of 

commerce  and  labor,  015,  note 
Ccnnpenbation  of  special  agents^  29 
Employees  iii  census  offic^ 

Appointment  of  vetetiins,  854,  note 

Civil  service  examinationSj  853>  nbte 

Preference  of  veterans,  853,  note 

Restriction  to  one  iii^mbei-  of  family,  854, 
note 

Temporary  appointments,  854,  note 
Enumerator^ 

Liability  for  false  returns^  858,  note 
Form  and  subdivision  of  inquiries,  30 
Inquiries  and  statisHcSj  20 
Nationality  of  foreien-born  population,  31 
Powers  of  director  of  ben&us,  30 
Re&trictidn  lis   td  istHtiistics   in  thirteenth 

census,  29 
St^Miai  agetits 

Employment  authorized,  853,  note 

Oath  of  office,  853,  nbte 

CERTIFICATES  OF  DISCHARGE: 

Soldiers  and  sailors  enlisting  under  assumed 
names,  405 

dERWt^ICAifeS  OF  INDEBTBiDNteSS: 
See  JPuBLic  Debt 

CERTIFIED  CASES: 

Bankruptcy  cases,  237 

Certifying  divisibn  of  opinion  to  Supreme 
Court,  1320,  note 

Questions  certified  by  Circuit  Court  of  Ap- 
peals to  Supreme  Court,  197,  231 

Question  certified  by  District  Court  to  Su- 
preme Court,  231 

CERTIORARI : 
Power  to  issue 

From  Circuit  Courts  of  Appeals  to  lower 

courts,  1365,  note 
Froin  ^ybreme  Court  of  United, States  to 

Circuit  Courts  of  Appeals,  232 
From  Supreme  Cou^t  o\  United  States 
to  District  o^  CJolumoia  Court  of  Ap- 
peals, ^^6,  1378,  note 
From  Supreme  Court  of  United  States 
to  lower  federal  courts  generally,  1406, 
note 
Review  of  iidnapp^alabie  decisions  in  bank- 
ruptcy, 043,  note 

CHALLENGES: 
Se«  Juift 

CHAMBERS: 
Power  of  district  judge  at  chambers,  134 


1633 


Vol.  I,  pp.  l-dfiB. 


INDEX. 


YoL  II,  pp.  M7-17W. 


CHARITIES: 
American  National  Red  CroBs 
Endowment  fund,  32 
Unauthorized  use  of  red  cross  inaignia, 
32 
Liabilitv  of  charitable  institutions  to  ac- 
tion for  tort,  1113,  note 

CHECKS: 

Certified  checks  in  payment  of  customs  du- 
ties, 63 

False  certification 
Liability  of  national  banks,  1611,  nott 

CHEESE: 
See  Food  and  Dbugb 

CHIEF  JUSTICE  OF  UNITED  STATES: 

Competency  to  sit  in  Circuit  Court  of  Ap- 
peals, 192 

Power 
Allotment  of  justices  to  circuits,  192 
Assisnment  of  Oommeroe  Court  judges  to 

other  duty,  217 
Fillinff  vacancies  in  Commerce  Court,  217 

S«;.lary,  226 

Vacancy  in  office,  224 

CHINA : 

United  States  court  for  China 
Additional  compensation  for  judge  and 

court  officers,  267 
Appeals  judgments,  196,  1461  note 
Times  and  places  for  sitting,  257 

CHINESE  EXCLUSION: 

Appeals    from    commissioner    to    District 

Court,  143 
Appellate  jurisdiction  under  exclusion  laws, 

see   JUDICIABT 

Arrest  and  removal  (see  also  infray  Certifi- 
cate of  residence;   Deportation) 

Burden  of  proof  of  unlawful  entry,  867, 
note 

Chinese  seamen,  863,  note 

Collateral  attack  on  commissioner's  de- 
cision, 865,  note 

Compelling  defendant  to  testify,  866,  note 

Complaint  in  support  of  warrant,  856, 
note 

Constitutionality  of  statute,  864,  note 

Dismissal  of  proceeding  for  lack  of  evi- 
dence, 865,  note 

Effect  of  discharge  by  commissioner,  863, 
note 

Formal  pleadings  not  required,  866,  note 

Hearing,  856,  note 

Issues  and  proof,  865,  note 

Jurisdiction    of   United   States   commis- 
sioner, 865,  note 

Natives  of  Hong  Kong,  864,  note 

Nature  of  proc^ding,  865,  note 

Sufficiency  of  record,  865,  note 

Trial  by  jury,  865,  note 

What  constitutes  entry,  863,  note 
Certificates  of  residence 

Deportation  for  want  of  certificate,  861, 
note 

Effect  of  laborer's  minority,  861,  note 

Effect  of  marriage  to  American  citueen, 
862,  note 

Investigation,  861,  note 

Merchant  becoming  laborer,  861,  note 

Minor    children    of    Chinese    merchants, 
862,  note 


CHINESE  EXCLUSION  — oontU 

Certificates  xA  residenoe  —  iswii^^ 
Sickness    as   excuse    for    not   obtaining 

certificate,  862,  note 
Unregistered  laborer  becoming  merchant, 

861,  note 
Chinese  laborers 

Return  after  leaving  country,  863,  note 
Classes  permitted  to  enter 

Chinese  seamen,  863,  note 

Detention  pending  decision  on  applica- 
tion to  enter,  863,  note 
Deportation  (see  also  «u|»ra,  Arrest  and  re- 
moval) 

Bail  pending  appeal,  857,  note,  860,  note, 
866,  note 

Bail  pending  hearing,  866,  note 

Burden  of  proof,  862,  note 

Certificate  of  commissioner,  860,  note 

Certification  of  judgment,  865,  note 

Complaint,  857,  note 

Conclusiveness  of  findings,  858,  note 

Credibility  of  Chinese  witnesses,  860,  note 

Deportation    proceedings    not    "causes," 
868,  not^ 

Depositions  <fe  ftene  esae,  1060,  note 

Dismissal    of    proceeding    for    want    of 
proof,  865,  note 

Effect  of  appeal,  866,  note 

Effect  of  discharge  by  commissioner,  863, 
note 

-Effect  of  marriage,  858,  note 

Evidence,  .862,  note 

Examination  of  defendant,  860,  note 

Execution  of  order,  857,  note 

Failure   of    defendant    to    testify,    860, 
note 

Findings  of  fact,  865,  note 

Hearing  de  novo  on  appeal  from  commis- 
sioner, 866,  note 

Identification    of    defendant,    860,    note, 

862,  note 

Jurisdiction   of   United   States   commis- 
sioner, 862,  note 
Jury  trial,  868,  note 
Laundry  proprietor,  857,  note 
Merchant  becoming  laborer,  867,  note 
Nature  of  proceeding,  857,  note 
New  trial,  866,  note 
Not  criminal  proceeding,  862,  note 
Notice  of  appeal,  866,  note 
Proof  of  nationality,  862,  note 
Review  of  commissioner's  decision,  866, 

note 
Review  of  order,  860,  note 
Slave  girl,  867,  note 
Sufficiency  of  findings,  862,  note 
Sufficiency  of  record,  865,  note 
Time  to  appeal,  866,  note 
Treasury  regulations,  855,  note 
Validity  of  warrant  of  arrest,  868,  note 
Written  statement  by   commissioner   aa 
evidence,  860,  note 

Effect  of  departmental  rules,  855,  note 

Exceptions  to  exclusion  acts 

Certificate  of  identification,  867,  note 

Merchants,  867,  note 

Return   of   registered   Chinese    laborers, 

855,  note 
Seamen,  867,  note 

Extension  of  former  act  not  a  new  law,  855, 
note 
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CHINESE  EXCLUSION  — conrd. 
Laborers 

Identification  on  application  to  return, 
664,  note 

Indictment  for  bringing  Chinese  laborers 
into  country,  864,  note 

Limit  of  time  for  returning,  864,  note 
Right  to  certificate  of  residence,  861,  note 

Seamen  on  vessel  temporarily  in  port, 
864,  note 

Who  are,  866,  note 
Merchants 

Right  of  adopted  child  of  Chinese  mer- 
chant, 866,  note 

Rights  of  minor  son  of  Chinese  merchant, 
856,  note 

Right  to  certificate  of  residence,  861,  note 

Waiver  of  right  of  re-entry,  857,  note 

Who  are  merchants,  866,  note 
Penalty  for  violating  exclusion  acts 

Forfeiture  of  vessel,  867,  note 

Indictment,  868,  note 

"Kn6wingly"   bringing   in   immigrants, 
868,  note 

Vessel  defined,  867,  note 
Persons  permitted  to  leave  and  return 

Laborers,  868,  note 

Limit  of  time  for  returning,  864,  note 

Surrender  of  certificate  on  return,  804» 
note 
Powers  of  collector  of  customs,  855,  note 
Proof  of  right  to  remain 

Evidence,  858,  note 

Validity  of  provision,  858,  note 
Registration  as  native-born  citizen 

Collateral  attack,  863,  note 
Right  of  return  limited  to  laborers,  855, 

note 
Statutes  repealed  by  implication,  867,  note 
Treaty  obligations  affecting  exclusion  laws, 

855,  note 
Unlawful  entry,  see  «upro.  Arrest  for  un- 
lawful entry 

CIRCUIT  COURTS: 
See  also  Removal  or  Causes 
Abolition;  249 

Amount  in  controversy,  see  infray  Jurisdic- 
tion 
Authority   to   hold    Circuit    Courts,    1225, 

note 
Bailiffs   (see  also  infra^  Court  ofiloers) 

Compensation,  1211,  note 

Status  as  officers  of  ooui^t,  1211,  note 
Court   officers    (see    also   supra,    Bailiffs; 
infra,  Criers) 

Effect     of     statute     abolishing     Circuit 
Courts,  252 
Criers 

Compensation,  1211,  note 

Status  as  officers  of  court,  1211,  note 
District  Judge  authorised  to  hold  Circuit 

Court,  1225,  note 
Division  of  opinion 

Review  by  Supreme  Court  on  certificate, 
1320,  note 
Injunctions 

Jurisdiction,  1235,  note 
Jurisdiction 

Actions    against    collectors   of    customs, 
1226,  note 

Actions  by  assignees,  1268,  note 

Amount  in  controversy,  1232,  note 


CIRCUIT  COURTS  — cont'd. 

Jurisdiction  —  cont'd. 

Ancillary  proceedings,  1262,  note 

Appeals  from  customs  appraisals,  1035, 
note 

Civil  actions,  1229,  note 

Controversies  arising  under  postal  laws, 
1221,  note 

Effect  of  Commerce  Court  Act,  219 

Effect  of  state -legislation,  1230,  note 

In  general,  1228,  note 

Injunctions,  1235,  note 

Mandamus  proceedings,   1230,  note 

Objections  to  jurisdiction,  1268,  note 

Restraining  collection  of  taxes,  1236,  note 

Rights  secured  by  Federal  Constitution 
and  laws,  1226,  note 

Southern  district  of  New  York,  1321,  note 

Suits     under     Constitution,     laws,     or 
treaties  of  United  States,  1238,  note 

Will  cases,  1230,  note 
Pending   actions   not   affected   by   statute 

abolishing  Circuit  Courts,  252 
Powers  conferred  on  District  Courts,  249 
Procedure  in  Circuit  Courts 

Jury  trial  of  issues  of  fact,  1320,  note 
Rules 

Power   of    Circuit   Courts   to    prescribe 
rules  of  piactice,  1440,  note 

Power   of  Supreme   Court  to  prescribe, 
1440,  note    ^ 
Statute  referring  to  Circuit  Courts  deemed 

to  refer  to  District  Courts,  249 
Taxation 

Jurisdiction    to    restrain    collection    of 
taxes,  1236,  note 
Transfer  of  causes  to  Commerce  Court,  223 
Venue  of  actions,  1265,  note 

CIRCUIT  COURTS  OF  APPEALS: 

Allotment   of  Supreme   Court  Justices  to 
circuits,  192 

Allowance  of  appeals,  196 

Appealable  juoginents  and  decrees 
Accounting,  1340,  note 
Fine  for  contempt,  1341,  note 
Necessity  of  finality,  1340,  note 
Production  of  books  and  papers,  1S40, 

note 
Reference  to  master,  1340,  note 

Appeals  to  Supreme  Court,  231. 

Appellate  jurisdiction,  see  infra^  Jurisdic- 
tion 

Appellate  practice 

Allowance  of  appeals,  196 
Grounds  for  reversal,  1449,  note 
Time  to  appeal  from  interlocutory  order 
or  decree,  195 

Bailiffs  (see  also  infra.  Court  attendants; 
Criers) 
Payment  by  marshal,  194 

Certifying  questions  to  Supreme  Court 
In  general,  197,  231 
Amendment  of  certificate,  1348,  note 
Answer  to  certified  questions,  1349,  note 
Facts  stated  in  certificate  as  constitut- 
ing law  of  case,  1348,  note 
Form  of  certificate,  1347,  note 
Petition  for  certification,  1347,  note 
Recertification    of    questions    after    dis- 
missed, 1349,  note 
Separate  points,  1347,  note 
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CIRCUIT  COURTS  OF  APPEALS  —  cwit'd.      CIRCUIT  COURTS  OF  APPfiALB  —  MilU 


Certifying  questions  to  Supreme  Court  — 

Wfaen  questions  may  be  certified,   1343, 

note 
Whole  record  of  cause  brought  up,  1349, 
note 
Certiorari  from  Supreme  Court 
AUowance  after  remand  of  cause,  13C3, 

note 
Allowance  of  writ  after  dismissal  of  writ 

of  error,  1351,  note 
AUowance  of  writ  on  motion  to  dismiss 

appeal,  1350,  note 
Authority    to    grant    writ,    232     1349, 

note 
Effect  of  denial,  1359,  note 
Hearing  and  determiflation,  1359,  nota 
jurisdictional  amount,  1350,  nota 
^ndate,.  1369)  note^  1304,  note 
Notice  of  applieatiottv  1359,  notn 
Petition  lor  writ,  1859|  note    - 
Refusal  of  Circuit  Court  of  Appeals  to 
'/  certify  questioti,  1350>  note 
Stage  of  case  at  which  certiorari  granted, 

1850,  note 
Successive  writs  of  certiorari,  1351,  note 
Time  for  application,  1350,  note 
Writ  of  error  and  certiorari  pending  con- 
currently, 1351,  note 
Clerks 
Appointment  and  removal   of  deputies, 

193 
Appointment,  powers,  and  duties,  193 
Ceastitittien  of  court,  192,  1321,  note 
Court  attendants  (see  also  %uprfk^  Bailiffs; 
4i0V}  Criers*,   Marshals;   Messengers) 
Payment  by  marshal,  194 
Court  of  record,  191 
Court  ro^ms  ' 

How  provided,  194     ' 
Creation  and  establishment,  191 
Criers 

Payment  by  marshal^  194 
Deputy  clerks 

Appointment  and  remo^ral,  193 
Federal  Reporter  aUd  digests   to  b«   for- 

liished»  928 
Final  jurisdiction,  195 
Hearing  and  detarmination 
Dispoaitiob  of  ease  in  general,  1342,  note 
FHialit^  of  decision,  1342)  note 
Remand    of    cause    for    amendment    of 
pleadings,  1370,  not« 
Judges,  see  also  Citocurr  Judges 
Compensatlohl  192 

Disqualifieatioh  in  particular  cases,  192 
Judges  authorized  to  hold  court)   1321, 

note- 
Number  in  general,  191 
Number  in  particular  circuits,  192 
Presiding  judge,  192 
Quorum,  191 
Stiprettte  Court  jiistices  sitting  in  Circuit 

Courts  of  Appeals^  192 
Word  "judge'*  as  including  cireuit  jus- 
tice, 192 
Judgment  final  ih  cei^taita  eases,  196  • 

Judgment  b(  deci*^  oh  review,  1375,  ilote 
Jurisdiction' 
Admiralty,  195,  1486,  ildt« 
Ai^nount  in  controversy,  1226.  note 


Jurisdiction  —  eonVd, 
Appisals  ffOfii  Dlitrict  CoUH  fOt  Alaaka, 

197 
At^peall  froih  DlltHbt  Cou^t  f6(  Hawaii, 

196 
Appeals  froih  iklt4irHM*UtotT  orders,    195 
Appeals     fhltai     t^fritOft-ial     M>urts     in 

Alaska,  433,  i)ot« 
Appeals  from  territorial  Sujiteme  Courts, 

196 
Appeals    from   United   Stat«S   coOH  for 

China,  196  ' 

Bankruptcy  cases,  196,  623,  note 
CfettioiiiH,  l[(d5,  hotd 
Civil  proceeding  in  criminal  cast!,  1339, 

nbte 
CbntHiVei^les  aHstttg  ih  btltlkhiptciif  pro- 

ceedidgs,  003,  ilOte 
CoMfight  liases,  195 
Criminal  eases,  iftO 
Diverse  citizenship),  1342,  ttoie 
Geil«f iftl  pfovisiOttH,  l95 
Habeas  corpus,  1103,  not^,  186^,  bote 
Interlocutory  oiPdei's  gHthfltig  iltjiljlciion 

Of-  ilp^Oihtihg  rMeiver^  1301,  hot^ 
Jurisdictional  anlotifit,  1339,  hote 
MAndiiihiik,  ISOa;  nOttt,  1406,  note 
Naturali^tioh  pHib^Mihgs,  1330,  note 
Patent  cases,  195,  1339,  note 
FteUniary  liifiii,  1821,  hote,  il39$  hole 
Prohibition,  1305,  fiotfe,  1406,  liOte 
Revenue  cases,  195 
Review  bf  debisiohs  6!  tetf  itorial  courts, 

1306,  note 
Revision  of  bankfupit*y  (Irdiieedingli,  611, 

libtfe 
When  in  issue,  1324,  note 
Marshall 

powers  ahd  duties  pi^tftibod,  193 
Messengers 

Pa^ihefil  by  M&i^hAl,  104 
Printing  transcripts,  1321,  nblte 
Procedure 
Allowance  of  ap)>eals,  106  ' 
Conformity  to  exercise  Of  jiiriftdietlon« 
193 
Process 

Form  of  prOcem^  198 
Quorum  of  judges,  191 
Record  on  appeal 
Fee  of  clerk  for  ihd^ng,  225,  note 
Number  of  printed  eopi^s  to  be  filod,  255 
'  Prihting  transcHpts,  255^  1321,  nole 
Review  by  Supreme  Court  iii  cases  not  made 
finaj 
Constitutional  questionH)  1360,  note 
Matter  of  right,  1360,  note 
Trademark  cases,   1361^  liote 
Valufr  of  matter  in  oontroversjr,   1361, 

nOto 
Waiver  of  ririit  to  l«Tlew,  1361^  note 
Rooms  for  holding  court 

Bow  provided,  194 
Rules  of  court 
Establishment  of  rules  and  n^laik>iii, 
193       ' 
Salaries  of  judges,  see  tMpr^^  Judges 
Btiil  of  liouH; 

Form  and  style  prescribed  Oy  doiirt,  193 
Superviftoty     Jurisdititiofi     ih  *^  bankruptcy 
casts,  196 
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CIBPUIT  CXllFRTS  OF  APPEALS  —  wurif. 
Supreme  Court  justices 
^l)otme|it  to  circuits,  192 
Sitting  in  Circuit  Ccmrt  of  Appeals*  1^2 
Terms  and  sessions 
^l||e«  und  places  of  M4ing  wurt  pre- 
scribed, 193 
Time  for  taking  appeal,  13<|4,  note 
Writs 

Foijq  of  writ^  193 

Writs  necessary  to  exercise  of  juri|d|p- 
tion,  241 

CIRCUIT  JUDGES: 
Additional  circuit  judgeq^  210 
Additional  pay,  218 
Allotment  of   Supreme   Coqrt  ju^ticea   to 

circuits,  192 
^llow^nce  for  tri|Telin|^  ezpepse^  240 
Appibintmeiit,  192 
Aut^iprity  witbi^i  circ^|ty  OQQ 
CompensAtibn,  Bee  infra,  Salaries 
Designation  as  jud^a  of  Commerce  Courts 

2-16 
Desisnation  to  hold  District  Court,  137 
Nunuwr  of  judges  in  eacb  circuit,  192 
Oath  of  office  prescribed,  240 
Place  of  |^f^4^i^cf,  240 
Power 

Appointment   o,f   rece^yer    at   chi^mbersj 
1226,  note 

Effect  of  Commerce  Court  act,  219 

Holding  District  Court,  137 

Requiring  seaurit^  lor  peace,  243 
Practicing  Taw  prohibited,  240 
Retirement,  241 
Salaries 

Additional  pay  as  judges  of  Gompi«roe 
Court,  210 

Amount  in  general,  192 

Pay.  on  retirement,  241 
Sup^^me  Court  justice»  allotted  to  circuits, 

192 
Tenure  ol  office  not  affected  by  aboUtion  of 

Circuit  Courts,  262 

CIRCUIT  ^yS^^-^p?; 
Meaning  'o{  term  in  «[u<Ucia^  Act»  192 

CIRCUITS: 
See  Judicial  Ctaouirs 

CITIZENSHIP: 

A^i^ssion  of  Indian^  to  citicen^ip,  see  In- 
diana 

Children  born  abroi(<|,  809,  note 

Children  of  naturalised  parent  reading 
^^opoa^  a^  QOJte 

Conflict  Detween  immigration  apd  natural- 
ization laws,  869,  n^t^ 

Diverge  citizox^sh^p  a^  fprpund  of  fedi^ral 
jurisdiction,  1250,  npte 

Indians  autn^tte^' to  9itize\iahi|p^.  114^  note 

\Vife  of  naturalized  ^^^,  W^  n^te 

CIVIL  BIGHTfi: 
Actions  for  damages,  873,  note 
Civil  righta  acts  tnoi  applioaUe  to  ivdi- 

Yidualt,  B69l»  note        ' 
Conspiracy   to   impose    iuToluntary    serri- 

tude,  872,  note 
Constitutionality  of  civil  rights  acta,  870, 

note 
Damages  for  in^rhigemeBt,  873,  note 


CIVIL  RIGHTS  — coiUVf. 
Denial  of  civil  rights  as  grounds  iox  te- 

moving  cause  from  state  to  federaloourt, 

147 
Due  process  of  law,  872,  note 
Enforcement 

Actions  for  damages,  870^  note 

Alleging    wilful    Or    malicious    conduct, 
870,  note 

Fees    of    commissioners    in    civil    rights 
cases,  870,  note 

Jurisdiction,  870,  note 
Imprisonment  for  breach  of  contract  \o  la- 
bor, 871,  note 
Involuntary  servitude  prohibited,  870,  npte 
Jurisdiction  of  suits  concerning  civil  Tights, 

140 
Life,    liberty,   and    property   not  Included, 

870,  note 
Negroes 

Civil  rights  acts  not  limited  to  negroes, 
872,  note 

Conspiracy  to  prevent  negroes  fron^  leas- 
ing land,  872,  note 
Offenses  against  civil  rights  acts 

Indictment,  873,  note 
Organization  in  pursuit  of  trade  or  calKng, 

872,  note 
Peonage 

Conspiracy  to  impose  involun^ry  aem- 
tu4e,  872^  B^te 

Constitutionality   of    statute    forhii4ding 


peonage,  870,  note 
e1lniti< 


Dellnitioli,  870,  note 

Elements  of  offense,  871,  note 

Imprisonment  for  breach  of  ooatvaet  to 
lal¥»r,  871,  note 
Personal  liberty,  87^,  note 
Persons  protected,  870,  note,  872<,  note 
Rights   protected 

Custodv  of  children,  870,  note 

Life,  liberty,  and  pMperty,  870,  note 

Personal  liberty,  872,  ncTte 

Trial  by  due  process  of  law,  872,  note 
State  stativ^s  applied   in  enfproemei^t  of 

civil  rights,  1427,  note 
State   tax   laws   as   violating  civil   ry^hts 

acts,  869,  note 
Trial  by  due  process  of  law,  872,  note 
Violations  of  civil  rights  acts 

Prosecution  by  information,  871,  note 
Voting  at  state  eleetions,  d72»  note 
Voting    for    members    of    Congress,    872, 

note 

CIVIL  SERVICE: 
See  also  Census 
Appointments 
Restriction   to    one    member   of   (amily, 
8.5^,  note 
Authority  of  civil  service  commis8i[qners  to 

swear  witnesses,  34 
Campaign  fu^ds 
SoHcRation    from   govei^nment   employee 
prohibited,  87£i,  note 
Certlficatipn  of  eligibles^  874,  note 
Classi^ation  of  clerks,  874,  npte 
Eligibility 

Members  of  same  family,  S^7^  note 
Eligible  list 

&rt\fl^ation,  874,  note 
Certifieation    as    to    members    p,f   same 
family,  874,  note 
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CIVIL  SERVICE  —  owM^d, 
Examinations 
Detail  of  clerks,  874,  note 
Impersonation  of  others,  921,  note 
Place  of  examination,  874,  note 
Residence  and  domicile  restrictions,  853, . 
note 
Offenses  against  civil  service  la'ws 
Forging  vouchers  required  on  examina- 
tion, 947,  note 
Persons  included  in  classified  service 
Deputy   collectors   of  internal    revenue, 

874,  note 

In  general,  874,  note 
Positions  protected,  874,  note 
Preference  of  appointment 

Veterans,  854,  note 
Preferences    where    reductions    are    made, 

875,  note 
Promotions,  874,  note 
Solicitation  of  federal  officers 

Financial  aid  for  election  expenses,  875, 
note 

Form  of  solicitation,  875,  note 

Sending  letter  to  be  read  in  public  office, 

875,  note 

.  Transfer    of    employees    to   other    depart* 
ments,  1068,  note 
Veterans  preferred,  875,  note 

CIVIL  WAR: 
Claims  of  volunteers  for  arrears  of  pay, 
etc.,  412. 

CLAIMS  AGAINST  UNITED  STATES: 

See  also  Coubt  or  Claims 
Assignments 

Assignment  before  allowance,  875,  note 

Contracts  for  public  works,  875,  note 

Effect  as  between  parties,  876,  note 

Effect  as  to  trust^  of  bankrupt  claim- 
ant, 876,  note 
Burial  of  army  officers  and  men,  403 
Collisions  with  flovernment  vessels 

Adjustment  of  claims,  349,  882,  note 
DisaUowance    by    accounting    officer    for 

fraud  of  claimant,  207 
District  Court  sitting  as  Court  of  Claims 

Review  of  decision,  1366,  note 
.   Effect  of  payment  of  judgment  of  Court  of 

Claims,  208 
False  claims,  see  tn/ra,  Fraudulent  claims 
Forfeiture  for  fraud,  207 
Fraudulent  claims 

Cumulative  remedies  of  government,  876, 
note 

False  claim  by  Indian  agents,  877,  note 

Indictment,  877,  note 

Making  and  using  false  pension  voucher, 
877,  note 

What  constitutes  false   presentation  of 
claims,  876,  note  ^ 

French  spoliation  claims 

Identification  of  distributees,   881,  note 
Indian  depredations 

Amendment  of  petition,  881,  note 
Interest  on  claims  not  allowable,  208 
Loyalty  of  claimant,  205 
Overtime  pay  to  letter  carriers 

Attorneys'^  fees,  300 
Payment  . 

Right  of   government    to   reclaim,   876, 
note 


CLAIMS    AGAINST    UNITED    STATES  — 

Property  of  Confederate  soldiers,  35 
Reference  by  Congr^s,  202 
Reference  by  departments,  201 
Remedies    of    government    for    fraudulent 

claims,  876,  note 
Set-off,  876,  note 
Unlicensed  use  of  patents,  285 
Volunteer  service  in  civil  war,  412 

CLAIMS  BY  UNITED  STATES: 
See  also  Coubt  of  Claims 
Jurisdiction  of  state  courts,  878,  note 
Priority  of  claims  against  bankrupts,  878, 

note 
Rights  and  liabilities  of  sureties 

Subrogation,  879,  note 
Set-off  in  actions  by  United  States,  878, 

note 
Trespassers  on  government  land,  878,  note 

CLERGYMEN: 
Importation  of  foreign  clergymen  not  pro- 
hibited, 90 

CLERK  OF  COMMERCE  COURT: 
See  OoMioEBCE  Coubt 

CLERK  OF  COURT  OF  CLAIMS: 
See  COURT  OF  Claims 

CLERK  OF  SUPREME  COURT: 
See  SupBEKE  Coubt 

CLERKS  OF  CIRCUIT  COURTS: 

See  also  Clebks  or  Coubtb 

Appointment,  103 

Bonds 
Action  on  bond,  1211,  note 
Liability  for  defaults  of  deputy,  193 
Liability    for    money   deposited   by   liti- 
gants, 1211,  note 

Compensation   (see  also  infra.  Fees) 
Receiving,     keeping,     and     paying    out 
money,  1213,  note 

Delivery  of  Circuit  Court  records  to  clerks 
of  District  Courts,  249 

Deputy  clerks 

Appointment  and  removal,  193 
Effect  of  death  of  clerk,  198 

Duties 
Care  of  law  library,  229 

Fees 
Particular  services,  1213,  note 
Right  to  payment  in  advance,  1212,  note 
Right  to  recover  by  action,  1212,  note 
Suits  in  forma  pauperiB,  1212,  note 

Power  and  duties,  193 

Term  of  office 
Effect    of     statute     abolishing    Circuit 
Courts,  252 

CLERKS  OF  COURTS: 
See  Clebks  or  Distbict  Coubtb;  Clebks 

OP   ClBCUIT  COUBTS;    COMMEBGE   CoUBT; 

Coubt  or  Claims;  Ooubt  or  Customs 

Appeals;  Supbeme  Coubt 
Appointment  as   receiver   or   master   pro- 
hibited, 169 
Appointment  as  special  maeter 

Failure   to   assign   reason    for   appoint- 
ment, 1211,  note 
Appointment  by  judges,  133 
Powers 

Granting  continuances,  138 
Practicing  law  forbidden,  244 
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CLERKS  OF  DISTRICT  COURTS: 
Accounta4)ility  for  aiirpluB  fees  and  emolu- 
inents 

Oath  to  return,  1215,  note 

Nature  of  liability,  1214,  note 
Compensation  (see  also  v^ra.  Fees) 

Receiving,     keeping,     and     paying    out 
money,  1213,  no& 

Reference  of  bankruptcy  cases  in  absence 
of  judge,  1213,  note 
Duties 

Care  of  law  library,  229 
Effect  of  creating  divisions  of  district,  259 
Enenses 

Printed  bankruptcy  forms,  1214,  note 
Failure  to  account  for  fees  received 

Effect  as  embesslement,  1460,  note 
Fees 

Liability   for   surplus   fees   and   emolu- 
ments, 1214,  note 

Particular  services,  1213,  note 

Rifffat  to  recover  by  action,  1212,  note 

Suits  in  forma  pauperiSy  1212,  note 
Location  of  clerks'  offices  in  particular  dis- 
tricts 

Alabama,  172 

Arkansas,  163 

Georgia,  165 

Idaho,   166 

Illinois,  167 

Indiana,  168 

Iowa,  169 

Kansas,  169 

Kentucky,  170 

Louisiana,  171 

Maryland,  172 

Massachusetts,  172 

Michigan,  173 

Minnesota,  174 

Mississippi,  174 

Missouri,  176 

Nebraska,  177 

North  Carolina,  179 

North  Dakota,   180 

Oklahoma,  181 

Oregon,  181 

Pennsylvania,  182 

Sduth  Carolina,  183 

South  Dakota,  183 

Tennessee,  184 

Texas,  185 

Utah,  187 

Virginia,  188 

Washington,  188 

Wisconsin,  190 

Wyoming,  190 
Power    to    certify    copies    of    records    of 

abolished  Circuit  Courts,  249 

CL6UD  on  TITLE:    ^ 
Removal 
Parties,  1317,  note 

Proceedings   against   absent   defendants, 
1317,  note 
Suit   againt  absent  defendant  to  remove 
cloud  on  title,  155 

COAL  LANDS : 
See  PuBUO  Laxtos 

COATS  OF  ARMS: 
«    Registration  as  trademark  prohibited,  396 

CODE: 
Judicial  code,  see  Judiciabt 


COINAGE: 

See  also  Buluon;  Mints;  Pobto  Rico 

Deposit  of  gold  coin  and  buIKon  in  treas- 
ury, 36 

Deviation  in  silver  coins  permitted,  37 

Exportation  of  silver  coin  from  Philippine 
Islands,  1656,  note 

Gold  and  silver  certificates 

Power  of  secretary  of  treasury  to  issue, 
36 

Imitation  of  coins,  882,  note 

Standard  of  weights,  38 

Weights    to    be    provided   by    director    of 
mint,  38 

COINS: 

See  CoiNAQK 

COLLATERAL  ATTACK: 
Appointment    of    receiver    in    bankruptcy, 
472,  note 

COLLECTION  DISTRICTS: 
See  Customs  Duties 

COLLECTORS  OF  CUSTOMS: 
See  Customs  Duties 

COLLISIONS: 
See  also  Limitation  op  Vessel  Ownebs' 

Liability;  Shipping  and  Navigation 
Anchored    vessels,    see    infra,    Vessels    at 

anchor  or  at  rest 
Catboats 
Liability  for  failure  to  carry  lights,  883, 

note 
Channels,  see  infra,  Currents  and  channels 
Close-hauled   vessels,   see   infra,    Sail   ves- 
sels meeting  or  crossing 
.    Construction  of  rules  of  navigation  in  gen- 
eral, 894,  note 
Currents  and  channels 

Barges  meeting  in  channel,  893,  note 
Channel  six  hundred  feet  wide,  907,  note 
Channels  in  lower  New  York  bay,  907, 

note 
Columbia  river  as  narrow  channel,  907, 

note 
Customary  nonobservance  of  rules,  905, 

note 
Duty  of  vessels  passing  in  narrow  chan- 
nels, 905,  note 
East  river  below  Blackweirs  Island  as 

narrow  channel,  906,  note 
Effect  of  state  statute,  906,  note 
Exceptions  to  rule,  905,  note 
Harlem   river   as   narrow  channel,   906, 

note 
Hudson    river    at    Yonkers    as    narrow 

channel,  906,  note 
Mutual  fault  of  meeting  steamers,  893, 

note 
Narrow  channels  in  upper  New  York  bay, 

906,  note 
Negligent  navigation  by  tug,  906,  note 
North  river  above  Twenty-third  street  as 

narrow  channel,  906,  note 
North  river  below  Twenty-third  street  as 

narrow  channel,  906,  note 
Passage  around  the  Battery  as  narrow 

channel,  906,  note 
Passing  on  wrong  side,  906,  note 
Steam  vessels  passing  in   narrow  chan- 
nels, 901,  note 
Violating  rule  unnecessarily,  906,  note 
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COLLISIONS  —  conVd. 

Definitions 

"Hull  of  vessel,"  896,  note 
"Mercantile  marine/'  913,  noto 
"  Under  way,"  884,  note,  894,  not« 
"  Wind  aft,"  886,  note 
Duty  to  stand  by,  914,  note 
Errors  in  ewiremia  (see  also  infra,  Spedal 

circumstances) 
Rule  applied,  909,  note 
Rule  stated,  888,  note 
Situation  caused  by  wrongful  act  of  other 

vessel,  894,  note 
Fishing  vessels 
Burden  of  showing  freedom  from  fault, 

908,  note 
Sailing  vessels   to  give  way  to   fishing 

vessels  with  motor  power,  908,  note 
Pog,  mist,  etc. 
Construction  of  rule  as  to  rates  of  speed, 

890,  note 
Density  of  fo^,  896,  note 
Duty  of  meeting  vessels  hearing  fog  sig- 
nals ahead,  886,  note 
Duly  of  vessel  in  tow  to  give  fog  signal, 

884,  note 
Duty  of  veaael  to  stop,  866,  note 
iSviienee  as  to  fog,  896,  note 
JExoessive  «pced,  884,  iM>te 
Improper  sounding  of   fog  signala,  884, 

note 
Ifoderate  speed  in   leg,  884,  note,   896, 

note 
ICodemte  »peed  rule  applicaUe  to  pas- 

fsengper  vessel,  897,  note 
Mutual  fault  d  vessels  in  fog,  897,  note, 

899,  note 
Navigation  of  fairway  in  fog,  885,  note 
Rule  as  to  reduetioii  of  speed  applied, 

890,  note 
Signals   of  steamer   with    raft   in    tow, 

690,  note 
Speed  of  vessel  entering  fog  bank,  897, 

note 
Speed  of  vessels  in  fog,  897,  note 
Steam  ^vessels  crossing  courses,  886,  note 
Sufficiency  of  precautions,  886,  note 
Improper    sounding    of   'fog    signals,    884, 

note 
Inevitable   accident,   see  8upra,  Briors  in 

emtremia 
Inspectors 
Failure  to  post  rules,  913,  note 
Right  to  make  rules,  918,  note 
Juri^ction  of  actions  for  collisions,  see 

Admibalty 
Lights,  signals  and  lookouts 
Absence  of  lights  not  contributory,  889, 

note,  896,  note 
Absence    of    lookouts  'not    contributory, 

889,  note 
Absence  of  lookout  prima  faoie  .evidence 

of  fault,  910,  note 
Answering  -passing  signals,  900,  >note 
Becalmed  vessel,  895,  note 
Changing  passing  eignals,  899,  note 
Confusion  of  passing  signals,  899,  note 
Crossing  signals  of  st^m  vessels  meet- 
ing, 807,  note 
Duty  of  overtaking  vessels,  905,  note 
Effect  of  improper  signals  not  heard,  896, 

note 


COLLISIONS  -^  pont'd. 

Lights,  signalf,  «nd  lookoata » oont'd. 
Evidence  as  to  giving  of  aignais,  896, 

note 
Evidence  as  to  li^ht,  006,  note 
Evidence  as  to  visibility  of  li|^^  882, 

note 
Evidence  of  failure  to  maintain  lookout, 

889,  note 

Exhibiting  wrong  light  ip  estremis,  882, 

note 
Failure  of  eatboat  to  carry  ligiit,  883, 

note 
Failure  to  give  passing  signals,  899,  Bote 
Failure   to  give   signals  not   proximate 

cause  ef  injury,  890,  note 
Failure  to  maintain  lookout,  894,  note 
Failure  to  show  torch  not  oontribatory, 

890,  note 

Failure    to   sound    signals    prima   facie 

negligesce,  896,  note 
Fault  in  ehanging  signals,  914,  note 
Fog  signals  of  steamer  with  rait  in  tow, 

890,  note 
Improper  position  of  lookout,  fi99,  note 
Improper  sounding  of  fog  eaguls,  884, 

note 
Insufficient  lookout,  889,  note 
Liability  of  tug  for  lif^bia  on  tow,  913, 

note 
Lights  on  scows,  896,  note 
Lights  on  vessels  in  tow,  895,  note 
Lookout  during  fog,  889,  note 
Lookout  having  other  duties,  894,  note 
Lookout  navigating  vessel,  894,  note 
Lookout  on  vessel  landing  at  dock,  912, 

note 
Lookout   on    vessel    moored   at    end   of 

wharf,  912,  note 
Lookout  unable  to  speak  English,  912, 

note 
Lookout  with  other  duties,  889,  note 
Master  as  lookout,  914,  note 
Necessity  for  lookout  with  flare-up  li|^t» 

883,  note 
Obstruction  of  lights,  883,  note 
Overtaken  vessel,  883,  note 
Passing  signals  not  applicable  to  over- 
taking vessels,  ^9®,  note 
Position  of  lights,  896,  note 
Position  of  lookout,  889,  note 
Proper  person  for  lookout,  912,  note 
Rule  as  to  additional  fights  or  signala 

not  mandatory,  884,  note 
Scows  and  dredges  as  vessels,  896,  note 
Signaling  full  speed  astern,  910,  note 
"Signals  equivalent  to  log  horn,  913,  note 
Size  of  'bell  required,  896,  note 
Sound  signals  for  vessels  in  sight  .of  eaoh 

other,  910,  note 
Special  precautions  to  lookout  for  sail* 

ing  vessels,  912,  Aote 
Station  of  lookout,  911,  note 
v)Bt«ni  lookout  «when  .backing,  912,  note 
Sufficiency  of  liglits,  883,  note 
Sufficiency  of  lookout,  911,  note 
Time  for  passing  sii^sal,  898,  .note 
Use  of  globe  lamp  instead  of  flare-m 

light,  884,  note 
'Want  of  lookout  not  contributory,  910^ 

note 
''  Mercantile  marine  "  defined,  918,  noie 
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COLLISIONS  —  o<mVd. 

Mutual  fault,  soe  «!<pra,  Fog,  mff^*  ^-y 
fnf^g^  Ste^  v,eml9  meeting  or  jerossing 
Overtaking  vessels 
AJ^tempjbpg  U>  pa«s  w^hout  aign^U,  899, 

ffotp 
Burden  of  paoof,  904,  note 
Change  of   course  by  oyertakeft   vessel, 

9104,  ^te 
Ci^aracter    as    overjtajking    vefael   deter- 
mined, 883,  note 
Contri|i>.utpry  fay  It  of  privile^^  vessel, 

894,  note 
Dan^  from  suction,  804)  ^ote 
Display  of   lights   ^y  vessel   oyje^taken, 

883,  note 
Duty  of  overtaken  vessel  to  hold  course, 
'   892,  note 
puty  of  overtaking  vessel,  892,  note,  904, 

note 
Duty  to  give  warning  signals,  905,  note 
Fault  as  cause  of  collision,  904,  note 
"Finally  pfLst  a^d  dear,*'  904,  note 
Overta)»jp    ve^^    4^ift^g   astern,    905, 

note 
Passing  signals  not  applicable,  893,  note 
Presumption  of  fault,  905,  i^ote 
Rule  as  to  unanswered  crossing  signals 

not  applicable,  894,  note 
Stealer  overtaking  ,tow,  888,  note 
Steadier  overtaking  tug  with  raf;t,  893, 

note 
Tow  pver^idng  schooner,  888,  note 
Tug  overtaking  tow,  9.Q5,  note 
Violation  of  rule  as  to  keeping  out  of 

way^  .888,  note 
'WtlfM  obstruction  of  overtaking  vessel, 

904,  uote        ' 
Penary  for  violating  re^fulations,  914,  Aote 
Pilot  rules 
Effect  as  to  sound  signal  for  vesse;l8  in 

sight  of  each  other,  910,  note 
Requirements  as  to  lights  on  ves^ls  in 

tow,  895,  note 
Presumption  o^  fault 

Failure  to  stand  by  fifter  collisio^^  914, 

«Ote 
Presumption  of  negligence,  892,  note 
Privil^d  vessels 
Care  wi1;)i   respect  to   small  craft,  914, 

note 
Duty    to   ^eep   course   and    speed,    902, 

note 
Steam  vessel  ajid,8ail  vessel,  901,  note 
Steam ,  vessels  crossing  or  meeting,  914, 

note 
•Steam     vessel     meeting     in     fog,     899, 

note 
PCow  and  sailing  .vessel,  914,  jiote 
Regulation  of  motor  :boats  4o  prevent  col- 
lision, see  }(fiiff^  VifijJSB 
.:^ifdc  .^f  eqlUsion 

Duty  to  stop  and  reverse,  894,  note 
Joules  ,ai|d  .pEe^^tiions  in  generM       ^ 
Ail  navigation  rules  -to  (be  .cqnslfrued  to- 

g^t)ier,  894,  no^e 
C]liitnge  <rf  co|wse  by  privileged  vesisel. 

Circumstances    iQdic|ttiug    danger,    l|94. 

jpote 
CroWHig<ftbea0  of  yes^l  having  right  of 

way,  887,  note^ 

F.S.A«Siippw-.ll«  \m 


COLLISIONS  --  eonV^. 

Rules  fi^  pjrpcautiftw  in  gs^eral  —  coni'd. 
j^i^  i4  f^eaff^^r  tp  9top  aud  r^verw,  887, 

Exceptions  to  rule  as  to  rig)it  pf  way, 

891,  note 
Holdi^  cpjiirae  ?9r)ien  dfingi^r  i^nminent, 

a09»  nolle 
Insistence  on  right  of  w^J,  91^,  W)te 
Ncjcessjty  ^r  v^ofiftjbi^g  ruip,  909,  »ote 
Pasaing  iMtern  of  privileiped  ypf^eJt,  903, 

note  •    '       • 

^]9le  a3  to  crossi^ig  ahea4  applicable  as 

to  yar  yefse^s^  ^J,  poifi 
Tug   stopping  to  let  out  hawsers,  903, 

Sailing  vessels  meeting  or  cnwius 
Rfghlt  of  cl^e-lKWM  yesa^,  886,  note 
Unwarranted  change  of  QOJiwrae.  ^6,  note 
Vessel  w.lipg  ^ee  z^eeti^g  ofo9<^-lMtuled 

vessel,  885,  note 
Ves^eJ  vitjb  wjfl4  Bft  to  give  way,  886, 
notje 
Scows' 
IjDSpectora'  rules  ^s  to  Ug^ta  on  aoows, 

913,  note 
RuJle  as  |^  Rights  on  SQP^s,  995/jiqtfi 
jSpec^l  cyr^ffiM,«^\fjpg  i(aee  ^tl^  9upra,  Er- 
rors in  extremis) 
As  fiffectjuDg  Q^itedience  to  .or  oo^9jtr.uction 

f4  Vjifiles,  m>T^ 

Dangers  from  suction,  893,  note 

Qftie  yesael  jlia;vi^  no  4eM^  courae^  910, 

note  % 

Spei^  o;  au^ofvchiog  vcsimbI,  387,  uote 
Steamer  and  pilot  boat,  888,  ^i/ifiifi 

Speed  oi  yeasef^,  |«}e  ft(ipra,  F<j|g,  mijijt,  etc. 

SjUte  r.^^8  of  navigat^ 

Effect  of  federal  statutes,  i^94,  ^ote 

Qijte^fD  veapels  ^^d  s^il  vesqella 
Burden  of  prpyjgfug  iaujLt,  1902,  note,  914, 

^pte 
Cliange  of  course  by  saiUAg  vessel,  887, 

iHUte,  SIOI,  "lote 
Duity  of  saving  vessel  tp  show  ligiht  to 

ateft^neir,  88^,  ^ote 
Duty  of  steaim  vessel  to  gjlv^  w^,  886, 

note 
I\V,ty  of  s^m  .ve^pel  ^to  iStop  ^m^  ^fiJ^ee, 

887,  note 
Duty  to  avoid  .colUalon,  ^87,  Joifiifi 
Evidence  ^qf  ifiiMlt  «of  f  tefin^cMr,  .9  j,4,  ^ote 
Liability  p|f  ^1   ves|iel  hol^jiug  WttTse, 

S»J,  4»ote 
NegUgen<;e  of  sailing  v^ac^I,  901,  npite 
Presi^nptipn  ^n  jfa^or  of  sailjug  ^ssel, 

887,  note 
Pre^iMuptjon  of  .^gUgence,  892,  iiQte 
Sailing  vessel  at  anchor,  9Q.2>  iHOte 
Siu|ii\g  tvessc^  (becalm^,  .902,  ;oqie 
8^V^  ,imael  f\iH  ap^  a^tecn,  910,  note 
!row  and  sailing  veAsal  qroflaipg,  901,  note 

im  .yespels  .Jn  .geper^ 
)ed  on  APprpAchiz^  othf^r  ,yea8ftls,  914, 

4iote  ■ 
Speed  on  approaQ^Dg  X^^sel  in  log,  914, 

Steam  vesseU  meeting  or  crosMuff  (s^  also 
aupra,  Currents  and  <4iannaTa) 
Agv^mqnt  .as  ;U^  cqurse  ,^0  .be  p^sued, 

903,  note 
Both  vewl^  W  4»lrtt»  W»  .»P*P 
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COLLISIONS  —  eonVd. 

Steam  vessels  meeting  or  crossing  —  ewiX^A. 
Change  of  course  by  agreement,  900,  note 
Change  of  course  by  privileged  vessel, 

901,  note 
Changing  signals,  809,  note 
Confusion  of  signals,  899,  note 
Construction  qf  rule  as  to  meeting  end 

on,  890,  note 
Courses  not  actually  crossing,  891,  note 
Crossing  courses  in  fog,  886,  note 
Crossing  signals,  897,  note 
Duty  of  privileged  vessel,  901,  note 
Failure  of  burdened  vessel  to  answer  sig- 
nal, 903,  note 
Failure  of  one  vessel  to  change  course, 

891,  note 
Failure  to  carry  out  passing  agreement, 

898,  note 
Failure  to  follow  rules  not  contributory, 

894,  note 
Mutual  fault,  894,  note,  901,  note 
Mutual  fault  of  vessels  meeting  end  on 

897,  note 
Necessity  for  answering  signals,  900,  note 
Negligent  chanoe  of  course,  890,  note 
Pacing  to  stanxMird  justified,  898,  note 
Proof  of  contributory  fault  of  privileged 

vessel,  903,  note 
Right  of  way,  891,  note,  899,  note 
Rule  applicable  to  gasoline  launch,  914» 

note 
Rule  applied  to  war  vessels  in  time  of 

war,  886,  note 
Rule  as  to  right  of  way  applied,  886, 

note 
Rule  as  to  unanswered  crossing  signal 

not  applicable   to  overtaking  vessels, 

894,  note 
Signals  for  passing  in  diannel,  893,  note 
Time  for  passing  signal,  898,  note 
Unencumbered   vessel    approaching   tow, 

898   note 
Vessels  meeting  in  fog,  899,  note 
Violation  of  passing  agreement,  891,  note 
Violation  of  rule  as  S>  meeting  end  on, 

690,  note 
Waiver  of  privilege,  900,  note 
Supervising    inspectors,    see    Mipr»»    In* 

spectors 
Tows,  see  infta^  Vessels  in  tow 
Tugs,  see  in/ra,  Vessels  in  tow 
Vessels  at  anchor  or  at  rest 
Anchor  lights  prescribed,  895,  note 
Duty  of  passing  vessels,  898,  note 
Evidence  as  to  display  of  anchor  lights, 

883,  note 
Failure  to  show  proper   anchor   lights, 

896,  note 
Height  of  anchor  lights,  896,  note 
Rule  as  to  lights  on  vessels  moored  to 

wharf,  896,  note 
Sailing  vessel  Iving  to  in  fog,  884,  note 
Scows  and  dredges  as  vessels,  896,  note 
Steam  vessel  striking  sailing  vessel   at 

anchor,  902,  note 
Vessels  employed  on  river  and  harbor  works 

Adjustment  of  claims,  349 
Vessels  in  tow 

Applicability   of    rule   to   small   inland 

waters,  913,  note 
Deviation  of  towj  891,  note 


COLLISIONS  —  cwiVA. 

Vessels  in  tow  —  cont'd. 
Duty  of  tugs  to  hear  fog  signals  ahaad, 

886,  note 
Duty  to  give  fog  signals,  884,  note 
Liability  of  tug  for  lights  on  tow,  913» 

note 
Lights,  896,  note 

Manceuvring  tow  at  sea,  889,  note 
Passing  to  starboard  justified,  898,  note 
Steamer  meeting  tow,  891,  note 
Unencumbered   vessel    approaching   tow, 

898,  note 
War  vessels  and  merchant  vessels 
Liability  of  United  States,  882,  note 

COLORADO: 
Additional  donation  of  desert  lands,  326 
Homesttad  entry  on  public  lands 
Extension  of  time  to  establish  residenoe, 

312 
Judicial  district  of  Colorado  created,  164 

COLORADO  RIVER  RESERVATION: 
Land  allotments  to  Indians,  104 

COMBINATIONS  AND  TRUSTS: 
See  also  Labob  Combiiiations 
Boycott,  1776,  note 
Combinations  operating  to  restrain  trade, 

1776,  note 
Conspiracy  to  restrain  trade,  1776,  note 
Contracts  in  general,  1775,  note 
Damages  to  persons  injured 
Limitation  of  action,  1787,  note 
Pleading,   1786,  note 
Who  day  sue,  1786,  note 
Dissolution  of  combinations,  1784,  note 
Distinction  between  restraint  of  trade  and 

restraint  of  competition,  1774,  note 
Fixing  prices  and  terms  of  sale,  1776,  note 
Injunctions,  1784,  note 
Jurisdiction  of  suits   aninst  trusts,   mo- 
nopolies,   and     unlawful    combinations, 
141,  1783,  note 
Parties,  1783,  note 
Place  of  combination,  1787,  note 
Prohibition  by  state  laws,  1774,  note 
Prohibition  by  territorial  laws,  177^  note 
Prosecutions  under  Anti-trust  Act 
Immunity  of  witnesses,  1772,  note 
Joinder  of  defendants,  1780,  note 
Limitation,  1780,  note 
SubpoBna  duces  tecum,  1780,  note 
Reasonableness  of  restraint,  1787,  note 
Sale  of  business  and  good  will,  1772,  note 

COMITY: 

State  and  federal  courts,  see  Bankbuptct 

COMMERCE : 
See   CoMKNATioirs   and   Tbusts;    Iicxsn- 

STATE  COMiaSBGB 

COMMERCE  AND  LABOR: 

Absence  of  director  of  bureau  of  standards, 
42 

Assignment   of    pay   by   officers    and   em- 
ployees of  department,  42 

Authority  for  detaining  aliens,  916,  note 

Blank  forms  of  certificates  of  registry,  915, 
note 

Bureau  of  standards 
Designation  of  acting  director,  42 

Census  office  as  part  of  department,  915, 
note 
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COMMERCE  AND  LABOR  — ocmlU 
Comniissioiier 

Information    for    congreBsionAl    oommii- 
teefl,  010,  note 
Consolidation  of  bureaus,  015,  note 
Gorrespondenee  with  collectors  of  cuetomSy 

015,  note 
Executive  olBcers 
Boarding  vessels,  017,  note 
Designation  of  river  and  harbor  lines^ 

017,  note 
Jurisdiction  in  deportation  proceedings^ 

017,  note 
Lease  of  lands  in  Alaska,  017,  note 
Functions  of  department,  015,  note 
Investigations 

Immunitv,  016,  note 
Powers  and  duties  of  secretary 

Regulations   as   to   assignments  of   paj 
bj  officers  and  employees,  42 
Purpose  of  statute,  015,  note 
Regulations  governing  steamboats  at  yacht 

races,  015,  note 
Remission  of  penalties  for  violating  New 

York  Harbor  Act,  015,  note 
Seal  fisheries 
Powers  of  secretary  of  commerce   and 
labor,  017,  note 

COMMERCE  COURT: 
Actions 

Commencement  by  petition,  221 

Control  by  attorney-general,  222 

Default  for  failure  to  answer,  221 

Dismissal,  222 

Extension  of  time  to  answer,  221 

Interstate     commerce     commission     en* 
titled  to  appear,  222  • 

Intervention  by  individuals,  223 

Intervention  by  United  States,  222 
.    Parties,  see  ftifra.  Parties  to  actions 

Pleading,  221 

Power  to  limit  number  of  counsel,  223 

Procedure,  221 

Replication  not  required,  221 

Right  of  complainants  to  be  made  par* 
ties,  223 

Service  of  petition  on  defendants,  221 

Transfer  from  Circuit  Cburts,  223 
Appeals 

Appealable  judgments,  decrees,  and  or* 
ders,  222 

Mode  of  taking  appeal,  222 

Necessity  of  appeal  bond,  222 

Priority  in  heading  and  determination, 
222 

Time  to  appeal,  222 
Clerk 

Accounting  for  fees  and  costs,  216 

Allowance  for  expenses,  217 

Appointment,  216 

Powers  coextensive  with  United  States, 
217 

Salary,  216 
Costs 

Accounting  by  clerk,  216 
Court   rooms   to   be   provided   by   United 

States  marshal,  217 
Court  to  be  always  open,  217 
Creation,  215 
Evidence 

Power  to  prescribe  rules  for  taking  evi- 
dence, 222 


COMMERCE  COURT  — coiaU 
Expenditures  of  appropriations 

Annual  report  to  Congress,  77 
Federal  Reporter  and  digests  to  be  fur- 
nished, 228 
Fees 

Accounting  by  clerk,  216 
Intervention,  see  9Wpn%,  Actions 
Judges 

Allowance  for  expenses,  217 

Appointment,  215 

Assignment  to  other  duty,  217 

Compensation,  216 

Designation  of  circuit  judges,  216 

Filling  temporary  vacancies,  217 

Filling  vacancies,  216 

Number  of  judges,  215 

Place  of  residence,  240 

Power  coextonsive  with  United   States, 
217 

Power  in  general,  217 

Power  of  single  judge,  218 

Power  to  appoint  court  officers,  216 

Power  to  prescribe  procedure,  217 

Quorum,  216 

Temporary  appointments,  217 
Jurisdiction,  218 
Mandamus 

Power  to  issue,  218 
Marshal 

Allowance  for  expenses,  217 

Appointment,  216 

Power  coextonsive  with  United  States, 
217 

Power  to  serve  process,  217 

Salary,  216 
Officers,  see  stfprti,  Clerk;  Marshal, 
Parties  to  actions 

United  States  as  necessary  party,  221 
Place  of  sitting,  216 
Pleadings,  221 
Procedure  generally,  221 
Procedure  to  be  prescribed  by  judges,  217 
Process 

Power  to  issue,  217 

To  run  throughout  United  Stetes,  217 
Review,  see  sttpro,  Appeals 
Rules 

Power  to  make,  217 
Seal 

Form  to  be  prescribed  by  court,  215, 
Terms  and  sessions,  217 
Transfer  of  causes  pending  at  organisation 

of  court,  223 
United  States  to  be  defendant  in  certain 

cases,  222 
Writs,  see  si»pro,  Proeesa 

COMMISSARIES  OF  SUBSISTENCE: 
Relief  from  responsibility 
Jurisdiction  of  Court  of  Claims,  200 

COMMISSION: 
See  Fine  Abts  Comnssioir 
Interstete  commerce  commission,  see   In* 

TCBSTATS   COMMEBCB 

COMMISSIONER : 
Appointment  of  commissioners  to  admin- 
ister oaths  to  appraisers,  158 

COMMISSIONER  OF  INDIAN  AFFAIRS: 
See  Indian 

COMMISSIONER   OF   LIGHT  HOUSES: 
See  Lights  and  Buots 
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<X)MMISSION£R  TO  TAKE  TESTIMONY: 
See  GouBT  Qf  Ciaihs 

COMMON  CARRIERS 
See    OabbjAbbs;     Iktebstais    GoMioacB; 
Railroads 

COMMON  LAW: 
Adoptfon  in  Alaska,  439,  note 
Decisions   of   state  '  courts   as  binding  on 
federal  cp^rts,  1425,  note 

COMMUNITY  PROPERTY : 
Assets  ii^  banfqruptcy,  see  £(ankbuptct 

COMMUTATION  OF  RATIONS: 
See  Navt 

COMPILED  LAWS : 
Arrangement  of  sections  of  Judiciary  Act 

as  affecting  construction,  250 
statutes   compiled    in    Judiciary   Act    not 

new' enactments,  250 
Statutes    referring    to    abolished    Circuit 

Courts  deemed  to.  refer  to  D^trict  Courts, 

COMPOSITIONS  WITH  CRED^TO^IS: 
See  Bankbuftcy 

COMPROMISE  AND  SETTLEMENT: 

Claims  against  bankrupt,  see  Bantkbuptct 

COMPTROLLER  OF  CURRENCY: 
Injunction  suit  against  ooniptroUer  by  na- 
tional b^nk 
Venue,  153 
Power  oyer  national  banks,  1504,  note 
Power   to    require    reports   from   national 
banks,  15^fi,  note 

CONDEMNED  PROPERTY: 

Statements  9f  sa^e^,  77 
CONDITIONAL  SALES  i 
Contract  as  ereating  lien  on  property  sold, 

792,  note 
Property    held    by    bankrupt    under    oon- 
ditional  sale  as  assets,  see  BANKBUFtoT 

CONDONATION: 
Act  of  bankruptcy,  481,  note 

CO>[FEI]iERATE  SOLDIERS: 
dlaims  for  property  ta^n  in  violation  of 
terms  of  surrender,  35 

CONFLICT  OF  LA\YS- 

Title   to   property   passing   to   trusty   in 
hanlp^Ptcy,  820,  npte 
CONFORMITY  ACT: 

S«a  Ui^mnx  Statis  Coubts 

CONGRESS: 
House  of  Representatives 

Apportionment  of  representatives,  43 
Binding  public  documents  for  members, 

aio 

Clerk    of    house    to    be    furnished    with 

Federal  Reporter  and  digests,  228 
Election  districts,  44 
Members  foypbiddj^i^  to  pvactioe  h^  Court 

9f  <?l^iiifts,  290 
Nomination  of  9fl^i4Vil^^4>  44 
Redistrictinff  states,  44 
Repr^sentaturea  at.  lar^,  Afk 
Itepresj^ptativefl.  forbidHen  t|o  take  com* 

pensation  for  seryicies  i^ainst  gpyerii^- 

ment,  17 1 8,  note 
Statements     na     to     elpotion     campaign 

promises  and  expenditures  hv  members. 

72 


CONGRESS  —  coxiV^. 
House  of  Representatives  —  om^4^ 
Statemei^t  l^  menihers   of   election  ex- 
penses, 70 
Referepce  of  claims  against  Unitod  SUtes 

ta  Court  of  Claims,  202 
Senate 
Binding  public  documenta  for  aeaators, 

310 
Secretary  of  Senate  to  be  supplied  with 

Federal  Reporter  and  digest^  228 
Senators  forbidden  t«  pra^tiee  is  Court 

of  Claims,  200 
Stenators  forbidden  to  take  oompeaaation 
lor  services  agatnat  9c>v«rnBieDt>  1118, 
note 
State  election   laws  supe^paeded  by-  fed- 
eral laws,  017,  note 
Statement  aa  to  election  campaign  prom- 
ises and  expenditures  by' senators,  72 
Statement    of   expenditures    to    procure 
nomination,  7a| 
State    legislation    superseded    b^    fedeml 
l4ws,  fill  7,  note 

CONNECTICUT: 
Immediate     transportation     of     dutiable 

goods  entered  at  )^w  London,  51 
Judicial  district  of  Connecticut  created,  164 

CONSERVATION      OF      NATURAL      RB- 

SOU^CES: 
Consent  pf  Cop|[re8s  to  compacts  between 

s^^s,  'se^  States 
Purchase  of  land  by  Uni^d  States 

Coi\sent  of  states^  392 

Juiis^iction  of  states,  393 

Minerals  reserved,  392 

Permanent      reservation      aa      mttional 
forests^'  392 

Powers  of  s^retary  of  agriculture^  392 
•   Resale  of  agricultural  lands,  ^fe 

CONSOLIDATJpH    O?    CAUSM    OF    AC- 
TION: 
See  Actions 

CONSPIRACY: 
Cause  of  action  for  conapira^^  as  assets  in 

bankruptcy,  839,  note 
Construction  of  statute,  917,  note 
Continuing  offense,  917,  note 
Defenses,  9243^  iv>te 
Defrauding  United  States 

Completion  of  offense,  923,  note 
Construction  of  statute,  920^  note 
Corrupt  administration  of  law,  921,  note 
Elements  of  offense,  921,  note 
False  informatioh  about  national  banks, 

921,  note 
Fraudulent  use  of  mail,  922,  note 
Furnishing  advance  information  of  gov- 
ernment reports,  921,  note 
'   Impersonation  of  another  on  civil  service 
examination,  921,  note 
Intent,  921,  note 
Joinder  of  offenses,  923,  note 
Obtaining  advance  information  of  govern- 

ment  reports,  921,  note 
To  publish  incorrect  government  reports, 

921,  note 
Violating  land  laws,  922,  note 
Violating  postal  laws,  922,  note 
Elements  of  offenae,  918,  note 
Evidence,  923,  note 
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CONSPIRACY  —  coni'dx 

Imposing  involuntarj  Bervitude,  872|  note 

Indietment,  926,  note 

InfalnouB  crime^  017,  note 

Limitation  of  prosecutions,  918,  note,  956, 
note 

Merger  of  conspiracy   in  intended   crime, 
.  980,  not^ 

Number  of  prosecutions,  931,  note 

Offenses  -agaiBsi  United,  States,  919,  note 

Particular  conspiracies 
Misconduct  in  o^SoCj  d20,  note 
Obstructing  justice,  920}  note 
Subornation  of  perjurj,  920,  note 
Violation  of  bankruptcy  law,  919»  note 
Violation  of  bneket  shop  laW)  920^  note 
Violation  of  immigration  law,  919,  note 
Violation  of  internal  revenue  laws,  920, 

note 
Violation   of   interstate   commerce    law, 

919,  note 
Violation  of  national  bank  law,  920,  note 

Plea  of  guilty  by  one  conspirator,  931,  note 

Punishment,  931,  note 

Restraint  of  trsde^  1775,  note 

Venue,  917|  note 

CONSTITUTIONAL  LAW: 
Conflict  betWten  state  statutes  and  Federal 
Conslitutibn 
Jurifldictioii  of  Supreme  Court,  280 
Constitution  of  United  States  applidable  to 

Hawaiian  Islands,  82 
Construction  of  state  constitutions  by  state 
coiirts  followed  by  federal  couHs,  1417, 
'  note 

Delegation  of  legislative  power 
Eirtending  time  of  eonflhement  of  animals 

in  tnlnsit,  449}  note 
Prohibiting    illipoftation    of    tea    below 
standaM  flxra  by  secretat'y  of  treas* 
urr,  1090,  note 
Makilig  cHmes  punishable  as  prescribed 
b^  stUte  laws,  956^  ttoito 
Deportation  of  alien  prostittltes,  91,  note 
Due  process  of  law 
Desttuetion  of   articles   unlawfully   im- 
ported, 1091,  note 
Excise  tax  on  oleomargarine,  1086,  ilote 
Prohibition  against  acct'ptitnce  of  rebates 
by  shippers,  1195,  note 
Impairing  obligation  of  contracts 
Attachment  lien  dissolved  by  bankruptcy 
law,  802,  note 
Pirohibiting    interstate    transportatioh    of 

game  unlawfully  killed,  109^,  note 
Validity  of  civil  rights  acts,  870,  note 

CONSULAR  OFFICERS: 

Ste  COK^tTLS  AND  CONBULAB  OPtrtCCltS 

CONSULS  AND  CONSULAR  OFFICERS: 
Actions  by  or  asainst  consuls 

Ezeliisive  jurisdiction  of  federal  courts, 

239 
Jurisdiction  in  general,  140 
Original  jurisdiction  of  Supreme  Court, 
230 
Bonds 

Liability  of  sureties,  1055,  note 
Eiiibrceiiient  of  awards  of  foreign  consuls, 

244 
fee* 

Power  of  President  to  prescribe,  1055,  note 


CONSULS  AND  CONSULAR  OFB*lCfeRS  — 
cont'd. 
Fees  —  cwU'd 
Liability    for    charging    excessive    fees, 
1055,  note 
Mandamus  in  case  where  a  consul  or  vice- 
consul  is  a  party 
Power  of  Supreme  Court,  230 
Powers  under  treaty  with  Germany^  1789, 

note 
Procuring  imprisonment  of  foreign  seaman, 

1055,  note.  - 
Requisition  for  arrest  of  seaman 
Execution    by    United    States    marshal, 
1055,  note  ' 

Right  of  foreign  consuls  to  sue  in  federal 
courts 
Restraining    use    of    sovereign's    name, 
1788$  note 

CONTEMPT: 
0«e  Alsb  BJiirsBUPTOT 
Advising  disobedience  of  subpoena,  4^^  fiote 
Appeal  from  judgnient  imposing  flnci 

Jurisdiction   of   Circuit   Courts   of  Ap- 
peals, 1841,  note 
Definition,  243 

Failure  to  turn  over  aftsets>  069,  note 
Penal  nature  of  statute,  434,  note 
Punishlnent 

Power  of  Coun  of  Claims,  204 

I\>wef  of  federal  courts,  243,  1431$  note 

Power  in  general,  1429,  note 
Proc^ure  in  contempt  proceedings,   146 1, 

note 
Review  of  cbhtempt  proceedings,  1432,  note 
Stay  Of  coh tempt  proceeding  pendifag  bank- 

rd^tcy     proceeding    against    dcfendafat, 

533,  note 
Violation  of  injunctiota  as  contempt,  1430, 

note 
What  cdnstiitttto  oontempt,  1430,  note 
Witnesses,  1430,  not« 

CONTRACT  LABOR: 
Jurisdiction  bf  cases  ilttdfer  cbhti^ct  labor 
laws,  141 

CONTRACTORS: 

See  PlBLIC  (JONTBACTS 

CONTRACTS: 

8^  also  PutfLII?  CONTSACTB 

Interest  under  contracts  as  assets  in  bank- 
ruptcy, 824,  note 

Liabilit}'  for  breach  occasioned  by.  bank- 
ruptcy, 762,  note 

Revenue  stamp  required  as  condition  to  ad- 
miftsibility  m  evidence^  1165^  note 

CONTRIBUTION: 
To  pr)litical  campkign,  lee  ELfeOttOHB 

CONVICTS: 
B^  Ptftsoirii  AlfH  PkisbTftks 

COPYRIGHT: 
Abandonment,  934,  not^ 
Actibns    undet   copyright    laws    (see    also 
infrai  Infringement) 
AnpeiUs  from  District  Court  for  Porto 

Rico,  233 
Exclusive  jurisdiction  of  federal  courts, 
239,  1249,  note 
Appellate  juirisdiction  in  copyright  eases, 

l95 
Assets  in  bankruptcy,  see  BANKBtrprcr 
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COPYRIGHT  —  co«f d. 

Asaignznents 

Grant  of  dramatic  rights,  934,  note 

Right  of  assignee  to  obtain   copyright, 
932,  note 

Sale  of  different  dramatiiations,  934,  note 
Books,  see  infra^  Subjects  of  copyright 
Common-law  and  statutory  copyright,  931, 

note 
Compilations,  see  vii(ra^  Subjects  of  copy- 

ri^t 
Construction  of  statute,  932,  note 
Deposit  of  title  to  obtain  copyrif^t,  984, 

note 
Directories 

Infringement,  937,  note 
Double  copyrighting,  932,  note 
Dramatization 

Dramatizing   book    as    infringement    of 
copyright,  936,  note 

Right  protected  hy  copyright,  932,  note 
Duration 

Termination  of  protection,  934,  note 
Editions,  see  inira^  Subjects  of  copyright 
Effect  of  statute  on  common-law  rights, 

932,  note 
Extent  of  protection 

Maffaidnes,  933,  note 

Ri^t  of  dramatisation,  932,  note 
False  notice  of  copyright,  935,  note 
Fixing  price  of  copyrighted  books  as  re* 

straint  of  trade,  1776,  note 
Forfeiture  or  loss  (see  also  tn/ra,  Proceed- 
ings to  obtain  and  perfect  copyright) 

Errors  in  classification,  943,  note 

Publication  before  entry,  934,  note 
Importation  of  copyrighted  books,  935,  note 
Infringement 

Appeal  from  preliminary  injunction,  938, 
note 

Citations  in  law  books,  937,  note 

Clean  hands  of  plaintiff,  937,  note 

Construction   of   statute   imposing  pen- 
alty, 935,  note 

Damages  in  equity,  940,  note 

Directories,  937,  note 

Dramatisation  of  novel,  936,  note 

Evidence,  939,  note 

Injunction,  938,  note 

Injunction  as   to  blended  matter,   940, 
note 

Intent  not  material,  937,  note 

Joinder  of  actions,  939,  note 

Jurisdiction,  937,  note 

Laches,  938,  note 

Law  digests,  937,  note 

Mercantile  reports,  937,  note 

Mimicking  songs  and  actions  of  actress, 

936,  note 

Moving  pictures  of  copyrighted  drama, 

937,  note 
Penalty,  935,  note 

Perforated  music  rolls  as  infringement 

of  sheet  music,  937,  note 
Permanent  injunction  refused,  941,  note 
Pictures  of  dramatisation,  937,  note . 
Pleading,  939,  note 
Preliminary  injunction,  938,  note 
Right  of  licensee  to  sue,  934,  note 
Right  of  purchaser  of  unbound  sheets  to 

bind  and  resell,  937,  note 
Seizure  of  infringing  copies,  936,  note 
Successive  suits  for  penalties,  936^  note 


COPYRIGHT  —  oofifU 

Infringement  —  cofnVd, 

Suits  by  equitable  owner,  940,  note 
Use  of  part  of  copyrighted  work,  936, 
note 

Injunctions,  see  9upra,  Infringement 

International  copyright 
Books   previously   published   in   United 

States,  942,  note 
Proclamation  of  President,  942,  note 
Transfer  of  right  by  aliens,  942,  note 

Jurisdiction  of  cases  arising  under  copy- 
right laws,  139 

Laches,  see  %upfa^  Infringement 

Law  reports 
Right  of  official  reporter,  1740,  not* 

Loss  of  copyright,  see  si»pr»,  Forfeiture  or 
loss 

Magazines 
Extent  of  oopvright  protection,  934,  note 

Notice  of  copyright 
False  notice,  935,  note 
Inadvertent   omission   of   notice   bgr   li- 
censee, 941,  note 
Publication  abroad,  042,  note 
Republication  of  copyrighted  matter,  941, 

note 
Requirement  in  general,  941,  note 
Subsequent  editions  of  book,  941,  note 
Title  page  of  periodical,  941,  note 

Penalties,  see  s«pra,  Infringement 

Persons  entitled  to  copyright 
Assignees,  932,  note 
Grant  of  dramatic  ri^ts,  934,  note 

Proceedings  to  obtain  and  perfect  copyright 
Compliance  with  statute,  934,  note 
Deposit  of  title,  934,  note 
Entry  before  publication,  934,  note 
Notice  of  copyright,  935,  note 
Type  set  in  United  States,  934,  note 

Protection  of  copyright 
Contents  of  periodical,  942,  note 
Song     constituting    part    of    dramatic 
sketch,  943,  note 

Publication 
Necessity    of    entry    before    publication, 
f34,  note 

Renewal 
Right  of  assignees,  943,  note 

Restrictions  on  sales  by  purchasers,  932, 
note 

Subjects  of  copyright 
Advertisements,  933,  note 
Aggregation  of  prior  publications,   932, 

note 
Compilation  and  rearrangement  of  copy- 
right matter,  932,  note 
Matter  previously  copyrighted,  932,  note 
Monograms,  933,  note 
Pictures,  933,  note 

Plan  of  organizing  associations,  934,  note 
Spectacular  stage  performance,  933,  note 
Subsequent  edition  of  book,  932,  note 
Telegraphic  ticker  quotations,  933,  note 
Title  of  book,  933,  note 

Termination  of  protection 
Rights  of  public,  934,  note 

lype  required  to  be  set  in  United  States, 
934,  note 

What  may  be  oopvrlghted,  see  Wkpra^  Sub- 
jects of  copyright 

Who  may  obtain  copyright,  see  %upra^  Per- 
sons entitled  to  copyright 
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CORPORATIONS: 

See  also  Subett  CoMPAinn 
Actioiu  against  federal  oorporattoni 

Venue,  1266,  note 
Actions  by  and  against  domestie  corpora 
tions 

Venue,  1266,  note 
Bankruptcy    of    corporations,    see    Baitk- 

BUPTOT 

Citizenship  of  corporations,   1262,  note 
CHminal  lUbility,  1113,  note 
Criminal  liability  for  acts  of  officers 
Violation   of    interstate   commerce    act, 
1194,  note 
Directors 
Liability    for    infringement    of    patent^ 
1626,  note 
Dissolution 
ElTect  of  adjudication  in  bankruptcy,  5849 
note 
Excise  tax  on  business  of  oorporaUons,  see 

Intbbnal  Rsvknub 
Foreign  corporations 

Service  of  process,  1272,  note 
Inspection  of  corporate  returns,  see  iNm- 

NAL  Revenue 
Liability  of  stockholders 
Effect   of   discharge    of    corporation    in 
bankruptcy,  601,  note 
Liability  to  involuntary  bankruptcy,  498, 

note 
Officers 
Liability  for  defalcation  as  affected  by 
discharge  in  bankruptcy,  578,  ndte 
Right  to  acquire  public  lands  in  Hawaiian 

Islands   (see  Hawaiian  Islands),  84 
Stock    and    stockholders     (see    National 
Banks) 
Liability   of   stockholders    for    infringe- 
ment of  patents  by  corporation,  1626, 
note 
Right  of  stockholders  of  nationaMMtnks 

to  inspect  books,  1525,  note 
Presumptions  as  to  citizenship  of  stock- 
holders, 1251,  note 
Subscriptions  to  stock  as  assets  of  bank- 
rupt corporation,  see  Bankruftct 
Stockholders'  suits 

Amount  in  controveriy,  1237,  note 
Surety  companies,  see  Subett  Companies 
Taxation  of  corporations  as  violating  civil 

rights  acts,  869,  note 
Winding-up    proceedings    as    affected    by 
bankniptcy  act,  850,  noto 

CORPUS  CHRISTI: 
Establishment  of  marine  school  at  Corpus 
Christi,  Tex.,  67 

CORRUPT  CONDUCT: 
Conspiracy  to  administer  laws  eomiptly, 
921,  note 

CORRUPT  PRACTICES: 
See  Elections 

COSTS: 
See  also  Bankbuptot 
Allowance  in  Court  of  Claims,  203 
Allowance  when  cause  removed  from  state 

to  federal  court,  1315,  note 
Attorneys'  fees  texable  as  costs,  1212,  noto 
Construction  of  stetute,  944,  note 


COSTS  — conr<f. 

Contesting  ri|^t  of  bankrupt  to  discharge, 

557,  note  , 
Counsel  fees,  944,  note 
Criminal  cases,  945,  note 
Default  in  admiralty,  945,  note 
Depositions,  944,  note 
Discontinuing  suite,  944,  note 
Division  of  costs,  944,  note 
Docket  fees  generally,  1213,  note 
Docket  fees  in  consolidated  suite,  944,  note 
Docket  fees  in  jury  cases,  944,  note 
Drawing  pleadings,  decrees,  etc.,  943,  note 
Fees  of  marshal,  943,  note 
Fees  of  officers,  1212,  note 
Foreclosure    of    miners'    labor    liens    in 

Alaska,  16 
Forma  pauperig  proceedings,  945,  note 
Imposition  of  costs  as  penalty,  944,  note 
Liability  for  coste  as  provable  claim   in 

bankruptcy,  760,  note 
Mileage  of  witnesses,  943,  note 
Order  to 'save  coste 

Consolidation    of    Causes    and    actions, 
1440,  note 
Patent  infringement  suite,  945,  note 
Prepayment  in  federal  courte,  45 
Printing  record  on  appeal 

Supreme  Court,  288 
Proceedings  for  seizure  of  adulterated  or 

misbranded  insecticides  or  fun^cides,  6 
Proceedings  in  forma  pauperia^  945,  note 
Security  for  costs 

State  statutes  applied  in  federal  courts, 
1435,  note 
Taxation  by   referee  in  bankruptey,  663, 

note 

COUNSEL: 
See  ATFCttNETs  at  Law 

COUNTERFEITING: 

See  also  Fobqebt 

Bringing  counterfeits  into  United  States, 

948,  note 
Coin 

Possession  of  counterfeit  coin,  948,  note 

Possession  of  molds  or  dies,  949,  note 
Concealing    counterfeit     obligations,     948, 

note 
Distinctive  paper  adopted  for  government 
securities 

Possession  of  similar  paper  prohibited, 
948,  note 
Imitations  of  coin  or  currency,  948,  note 
Indictment  for  making  molds  or  dies,  949, 

note 
Intent,  947,  note 

Intent  as  element  of  crime,  948,  note 
Paper  money,  948,  note 
PsssinJ^  counterfeit  obligations,  948,  note 
Possession  of  counterfeit  obligations,  948, 

note 
Publishing    counterfeit    obligations,     948, 

note 
Selling  counterfeit  obligations,  948,  note 
Separate  offenses 

Possession  of  several  counterfeit  obliga- 
tions, 948,  note 
State  bank  notes  resembling  United  States 

currency,  948,  note 
Uttering  counterfeit  obligations,  948,  note 
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COURT  HOUSES: 

Ocmft  twimi  foi-  doilidierc^  dbiiH  to  lie  pro- 
vided by  United  States  mai-iih&lj  217 
RoomB    for    holdihg    court    at    biittLeiilar 
plaoea  free  of  expeiifie  to  United  Statea 

AlabaniH,  102 

Kentucky,  170 

Massachusetts,  172 

Hiaiouri,  17.5 

Nebraska,  177 

North  Carolina,  179      ^ 

Oklahoma,  181 

Tennessee,  184 

West  Virginili,  189 

COURT  OF  APPEALS! 
See  DiSTBiOT  of  Colttmbia 

COURT  OF  CLAIMS: 
Aliens 

Right  to  sue,  204 
Annual  report  by  Attoriley-^netal,  200 
Appeals 

.Jurisdictional  amodnt,  232,  880,  liOti! 

l*Uwei'5f  SUpfehie  Court  to  regulite,232 

Reyiew  of  findings  of  fact,  881,  note 

Right  to  appiial,  209 

Time  io  appeal,  232 
Appointment  of  Attendants,  .199 
Attorney-general  to  app^ilr  for  defense,  210 
Bailiff 

Apt^lihthi^nt,  199 

SUlafyi  199 
Calling   on   departments    for   infotmailon, 

206 
Chief  messenger 

Apt)0]htitaelit,  199 
Claimants 

Examination,  206 
Clerk 

Annual  report  td  Cddgfesi,  IM 

Appointment,  199 

Disbursement  of  coiitingent  fund,   199 

Official  bond,  199 

Powe^    to    kdmiilister    oUths    and    Uke 
acknowledgments,  204 

Salaries,  199 
Commissiohers  to  ti(k^  testiitiofly 

Appointment,  205 

Compensation,  ^07 

Duty  to  swear  witnesses,  207 

Pliice  of  ekamihatibn  Of  wittesies,  20tf 
Contempts,  204 
Contingient  fttttd 

Disbursement  by  clerk,  199 
Costs 

PHhtiiii;  fectird,  208 
Costs  allowed  prevailing  party,  203 
Creation  of  court,  198  it 

DecisiOiis 

Concurrenoe    of   three   judges    required, 
199, 

Depositidns,  see  tf»/frt,  Evideface 
Eridence    (see   also  »npra,  Commissidners 
to  tAke  testimony;  infra,  Wittiesses) 

Appointment  of  commissioners   tb   take 
teitimoiiy,  205 

Commissioners  to  take  teAtlfhoiijr,  205 

iilaminatioti  of  elairilant,  208 

Place  of  taking  testihiony,  208 

Refusal  to  titke.  208 

Subpcenas  to  compel  attendance  of  wit- 
nesaeH,  206 


COURT  OF  CLAIMS  —  conVd. 
Federal  .Rei>bJ-tef   aLnd   digests  to   be  fur- 

nisked,  S(28 
Finding  of  fact 

gu^ciency,  !l81,  note 
Forfeiture  of  claim  for  fraud 

Entry  of  judgment.  207 
interest  not  aiT6\Vabl«,  20^ 
Judges 

Appointment,  bath,  and  salary,  198 

Power  to  adhiinister  Oaths  and  tidce  ac- 
knowledgments, ^04 

QUOi-Utt,  198 

Tenure  of  office,  198 
Judgment 

Ciunterckim  in  Uibr  of  Ubited  States, 
201 

Effect  as  bar  of  claim,  208 

Fei^eitdrfe  of  tlalM  for  frttud,  207 

Interest  on  claims,  879,  note 
Ju^isdltitiOh 

Action     to     recot^r     ^xterisive     ciistom 
duties,  1035,  note 

Applicatidh  for  adjiistnient  of  debts  to 
united  StUtfes,  208 

Claims  founded  on  contract,  880,  note 

Claims  foun4dd  oti  tOrt,  870.  hbte 

Claiind  growing  olit  t>f  ireiities,  203 

Claims  pending  in  othe^  courts,  203 

Cdiicufr<int    jutisdictioil    \^ith    District 
Court,  140 

In  general,  200 

Ptooess  of  saks  of  abandoned  property, 
205 
Rebates  oh  tobacco  tax,  880,  note 

RefOrtnaiion    of  ,  cbntract    and    diifiagea 
for  brfeiieh,  880,  hote 

Reimbursement  of  marshals  foi*  expendi* 
tures,  881,  note 

Set-dff,  880,  noi& 
Limitation  of  actions,  204 
Loyalty  of  daihsaht 

Burden  of  proof,  205 

Jurisdictional  fact  ih  dertaiii  isiAH,  210 

Traversing  alkgatidn  of  petitibil,  205 
Metoehger 

Sulaty,  199 
New  trial,  207  ■ 

Titti^  for  motldn  by  Uiiited  SiatM,  000 
Opiiiiohs 

Nature  of  dpifaiofa  reqiiired  to  be  flled, 
881,  note 
Pe^Ons  ehtiiled  to  siie 

Aliens,  204 
Petition 

Requirements,  204 

iTerification,  204 
Pleadings  and  procedure,  204 
Reference  of  claims  by  depurtme&tl 

Judgment,  202 

Jurisdiction,  201 

Procedure,  202 
Reyiew  on  appeal 

Jurisdiction  of  Supreme  CeuH  of  United 
States,  1379,  note 
Rules  of  practice,  204 
Salaries  of  officers,  199 
Seal  of  couH 

1p6fm  td  be  presdMbed  )sf  court,  196 
Subpcenas,  see  stipht,  Eridence  . 
Taking  testimony,  fcee  v*«P*«,  Coiiitiiission- 

ers  to  fake  testimony;  ^iTldenee 
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COURT  OF  CLAIMS  —  conVd, 
TtroM  and  sessions  ol  court,  198 
Verification  of  petition,  tee  nuprQ,  Petition 
Witttesses 
Compelling    attenidance    before    eQmmis- 

sioners,  206 
Conipetene7,  210 

Oath  or  aiBnnafion  to  be  admini|tir«d 
by  commissioner,  207 

OpUBT  OF  CySTQMS  APPEALS: 
^Vliffs,  213 

&lfing  calendar,  215 

Plaeing  causes  on  calendar,  215 
aerk 

Appointpient,  218 

ttiti«,Tl2  '      '" 

Salfirj,  212 
Court  6i  record,  213 
Court  tp  be  alur^tyq  open,  211 
Creation  of  court,  211 
F?pep4|ture  of  apprppriations 

Annual  report  to  Conffress.  77 
ITfderfi)  Reporter  and  digests  to  b^  fur- 
nished, 228 
Hearipg  and  detfrminatiqn  of  cases,  215 
Judges 

Appointment,  211 

pircuit  apd  district  judges  to  sit  in  cer- 
tain cases,  211 

Salaries,  211 

Jurisdiction 

ReView  of  decisions  of  bqard  pf  general 
appraisers,  ^18 

Transfer  o'  causes   from  other   courts, 
214 
Marshal,  212 

Officere  i^nd  attendants,  212 
t^laces  for  holding  court,  211 
Reporter,  212 
^poms  for  holding  court  to  be  provided, 

219 

Seal  of  court 
Fqrm    and    style    to    be    prescribed    bj 
court,  218    ' 

Stetenjent  of  expenditures^  77 

Steiipgraphprs,  2]2 

Terms  and  sessions,  211 

Time  tp  appeal  fron)  board  of  general  ap- 
praisers, 2 14 

Transfer  of  cases  pending  in  other  courts, 
214  ^ 

GDUBT  OF  P5IVATB  L4NP  CJ^AIMS! 
Effect  of  decision 

Rsnital  ip  patent,  |fl8),  mote 
Effect  of  patent,  1680,  note 
Judgment  Iftr  c|9lpia|it  #s  to  l#pds  granted 

bf  govanpMpt,  1681,  nqf^ 

Povers 
Imperfect^  greats,  1681,  potf 

COURTS: 
See   Ctbcuit  Oovbts   of   Afpe4I4;    Coh- 
irxBCB  CouBT;  Cocm  of  Claims-;  Doubt 
OF  Cusitms  Appeals  ;  £)i8!BiaX3t  Oaicvn ; 

StTPBBlCC  QDiTBr      ' 
Bet    also    PHTUPPin    laL^ivQs;    Svaivs; 
Tebutobibs  -  * 

COURTB-MARTIALi 
See  alto  AnicT;  Milttakt  Agadevt;  Natt 
Witnesses 
ftefutal   of   eivilian   witness   to   testify, 
1794,  note 


CREDITORS'  BILLS 
Amount  in  oontroveriy,  }237,  wM 

CRIMINAL  LAW: 
See  also  Indictmbnis  anp  Inf(»ication8 
Apjpeal  and  error 

Right  of  government  to  writ  of  error, 
1450,  note 
Appellate   jurisdiction   in   criminal   cases, 

196 
Arrest 

Removal  of  accused  to  trial  district,  961, 
note 
"Bucket-shop^'  Act 

Violation  '  as    offense     against    United 
States,  940,  note 
Building  fireb  on  public  domain  or  Indian 

reservations,  98 
Capital  punishment 

Power  of  jury,  966,  note 
tlhalltnge  of  jurors,  see  Jubt 
Change  of  venue,  154 
Cofniiuin    law    not   applicable   to    federal 

courts,  1216,  note 
Consolidation  of  indictments,  662,  note 
Costs 

Liability  in  general,  046,  note 

Docket  fees  on  separate  trials  and  tingle 
indictment,  1213,  note 
Criminal  jurisdiction  over  Lake  Ifiphigan, 

46 
Cutting  timber  on  Indian  lands,  98 
District  of  jurisdiction,  054,  note 
Election  l^  prosecution,  952,  note 
Excessive  punishment 

Acceptance    of    rebates    from    carriers, 
1198,  note 
Falsification  of  accounts  and  reports 

Punishment,  79 
Felonies  in  Yellowstone  Park 

Jurisdiction  of  District  Court  for  dis- 
trict of  Wyoming,  144 
Former  jeopardy 

Acquittal  by  civil  court  as  bar  to  trial 
by  court  martial,  464,  note 
Homicide 

Conviction  of  manslaughter  under  indict- 
ment for  murder,  965,  note 
Indians 

Inducing  Indian  to  transfer  trust  interest 
in  land,  98 
Jurisdiction 

Crimes  ag«ipst  United  States,  239 

Crimes  committed  in  federaf  bufldings, 
956,  note 

District  Court  of  Alaska,  425,  note 

District  Courts,  139 

Federal    courts    generally,    1864,    note^ 
1402,  note 

Libelops  paper  circulated  on  government 
reservation,  956,  note 

Offenses  on  high  seas,  954,  note 

Offenses  on  oAvigable  waters,  466,  note 

FWcet    undqr    jprie^ictiop    pf    Uplted 
States,  ll»,  note 
Limitation  of  prosecutions 

Offenses  subsequently  created,  956,  note 

Persons  fleeing  from  justice,  9660,  note 

Persons  resisting  extradition,  967,  note 

Plea  of  limitation  W  demurrer,  956,  note 

State  laws  not  applicable,  066,  jwte  ' 

Time  for  action  by  grand  jury.  069,  note 
Monthly  adjournments  pf  Diilriei'  <7ourt 

for  trial  of  criminal  cases,  134 


1849 


VoL  I,  pp.  i-»5«. 


INDEX. 


YoL  II,  pp.  d97.i7M. 


CRIMINAL  LAW  —  conVd. 
Offenses  against  postal  laws,  see  Fotrair 

SSBVICK 

Offenses  on  nayigable  waters 

Vessel  in  haven,  1750,  note 
Peonage  as  a  crime,  see  Civil  R18ET8 
Place  of  trial 

Capital  felonies,  161 

In  general,  154 

Offenses  against  immigration  laws,  956, 
note 

Offenses  begun  in  one  district  and  com- 
Dieted  in  another,  151 

Offenses  in  several  districts,  056,  note 

Offenses  in  southern  district  of  Ohio,  181 

Offenses  on  high  seas,  151,  954,  oofte 
Pleas 

SufKciency,  953,  note 
Preliminary  examination 

Power    of    commissioner    to   issue    sub- 
pcenas,  049,  note 

Removal  of  accused  to  trial  district,  960, 
note 
Punishment 

State  laws  adopted,  966,  note 
Purchase  of  clothing  from   soldiers   pro* 

hibited,  1646,  note 
Removal  of  accused  to  trial,  district 

Application  for  warrant,  951,  note 

Arrest,  951,  note 

Issue  of  warrant,  951,  note 

Local  practice,  951,  note 

Notice  of  application  for  warrant,  951, 
note 

Preliminary  hearing,  950,  note 

Probable  cause,  051,  note 

Removal  from  district  of  residence,  061, 
note 

Right  to  speedT  trial,  052,  note 

Successive  applications,  051,  note 

Sufficiency  or  indictment,  050,  note 
Rights  of  accused 

List  of  witnesses,  054,  note 
Sentence  to  marine  school  as  punishment 

for  crime  prohibited,  68 
State    criminal    laws    applied    in    federal 

courts,  1427,  note 
Venue,  see  supra.  Place  of  trial 
Verdict 

Less  offense  included  in  indictment,  956 
note 

Mitigation  of  punishment,  956,  note 

CRIMINALS: 

See  also  Cuhinal  Law 
Exclusion,  of  alien  criminals  from  United 
Stote«,^9 

CROPS: 

Growing   crops   as   assets   in   bankruptefy 
826,  note 

CRUELTY  TO  ANIMALS: 

Transportation  of  live  stock  regulated,  aee 
AimcALS 

CUBA: 

Duties  on  importations  from  Isle  of  Pines, 

958,  note 
Isle  of  Pines  as  part  of  Cuba,  957,  note 
Preferential  duty  on  imports  from  Cuba, 

1064,  note 
Status  as  foreign  oountry,  967,  noie 


CURTESY: 
Right  to  curtesy  a«  asset*  in  bankruptcy. 

see  Bakkbuftct 
Right  to  curtesy  in  Indian  lands,   1137> 

note 

CUSTOMS  COURT: 
See  Court  or  Customs  Appeals 

CUSTOMS  DUTIES: 
See   also    Coun  of   Customs    Appbals; 

RcvKHUs  MABnnc 
Abandonment  of  goods  to  United  States, 

1042,  note 
Absentees 

Forfeiture  for  illegal  entry,   1030,  note 
Aetions  for  duties  (see  also  tn/ra,  CoUee- 
tion  of  duties) 
Jurisdiction   of    District    Courts,    1216, 

note 
Suspension  of  trial,  1035,  note 
Additional  duties 
Conclusiveness    of    treasury    determina- 
tion, 1018,  note 
Countries  paying  export  bounties,  1018, 

note 
Foreign  goods  subject  to  export  charge, 
004,  note 
Ad  valorem  rates 
Application    to    unenumerated    articles, 
1021,  note 
Appeal  from  classification  and  asseaanwnt 
Assignments  of  error,  1038,  note 
Heanng  de  novo,  1038,  note 
In  general,  1037,  note 
Return  of  record,  1038,  note 
Taking  testimony  beyond  jurisdiction  ol 
courk,  1087,  note 
Appellate   jurisdiction    in    customs   eases, 

106 
Application  of  act 

Goods  imported  before  act  took  effect, 
1023,  note 
Appraisal     (see    also    infra.    General    ap- 
praisers; Reappraisement;  Undervaln- 
ation  of  goods) 
Additions   to  invoice   value,    1027,   note 
Advance  in  value  of  goods,   1091,  note 
Certificate  of  appraisal,   1047,  note 
Conclusiveness  of  appraisal,  1036,  note, 

1054,  note 
Duties    of   examiners   of   wares   respec- 
tively, 002,  note 
EnteKd    value   in   excess   of   appraised 

value,  1028,  note 
Failure  to  appraise  at  true  value,  1031, 

note 
Forfeited  baggage,  1044,  note 
Jurisdiction  of  collector,  1054,  note 
Notice  of  advance  in  value,  1027,  note 
Place  for  appraisal,  1048,  note 
Power    of    collector    to    change,    1028, 

note 
Presumption  of  correctness,  1031,  note 
Procedure  in  general,  1031,  note 
Pro  forma  invoice,  1031,  note 
Removal  from  district  for  examination, 

1048,  note 
Smuggled  merchandise,  1050,  note 
Woolof  different  qualities  in  same  padc- 
age,  1046,  note 
Appraisers,  see  tnfrti,  General  appiaisna 
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CUSTOMS  DUTIES  — ca»i<U 


AaaeMment  of  duties  (see  also  •upra,  Ap« 

peal    from    eUuwification    and    aiaesB- 

ment;  Appraisal) 
Additional  duty  for  unusual  coverings, 

1040,  note 
Allowance  for  damage,  1041,  note 
Appeal   from   collector's   decision,   1036, 

note 
Apportionment  of  cost  of  coverings,  1030, 

note 
Cases  and  similar  coverings,  1040,  note 
Clerical  errors,  1042,  note 
Clerical  errors  in  entry,  1028,  note 
Collector's  decision  as  binding  on  treas- 
ury department,  1036,  note 
Conclusiveness  of  findings  of  fact,  1037« 

note 
Condition  of  goods  as  affecting  valuatioUi 

1040,  note 
Converters'  commissions,  1039,  note 
Cost  of  repairs  of  vessels,  1036,  note 
Default  on  hearing  of  appeal,  1036,  note 
Different  values  in  same  invoice,  1046, 

note 
Evidence,  1036,  note 
Excessive  invoice  value,  1040,  note 
Gelatin    capsules    containing    medicine, 

1040,  note 
Invoice  value  of  goods,  1028,  note 
Market  value,  1040,  note 
New   trial   on   appeal   from   appraisers, 

1064,  note 
Presumption  as  to  inclusion  of  coverings 

1030,  note 
Protests,  1032,  note 
Rates  of  duty  applicable,  1041,  note 
Review  by  courts  in  general,  1037,  note 
Rotten  fruit  condemned  1^  health  olA- 

cers,  1041;  note 
Stone     bottle     containing    ad    valorem 

goods,  1040,  note 
Time   of   application   for   review,    1037, 

note 
Value  in  ^*  principal  markets  "  of  export- 
ing country,  1040,  note 
Baogage 

Exemption  from  duty,  1044,  note 
Bonded   merchandise 
Licensing   carrier    to   unlade   vessel   at 

night,  51 
Bonded     warehouses     (see     also     Wabb- 

HOU8B8) 

Removal  and  destruction  of  goods  held 
in  bond,  1022,  note 
Bonds 
Delivery  of  goods  to  importer  before  ap- 
praisal, 1046  note 
Entry  by  agent  of  owner,  1043,  note 
Immediate  lading  or  relading  of  vessel, , 

62 
Redelivery  bonds,  1046,  note 
Canadian  products,  66 
Certified  checks  in  payment  of  duties,  63 
Checks  in  payment  of  duties,  63 
Chinese  spirituous  beverages,  083,  note 
Classification  of  goods 
Conclusiveness  of  samples,  089,  note 
Conclusiveness  of  findings  of  fact,  1037, 

note 
Enumeration    descriptive    of    use,    968, 
note 
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Classification  of  goods  —  cont'd. 

Review  by  courts  in  general,  1037,  note 

Time   of   application    for   review,    1037, 
note 
Collection  districts 

Change  of  name  in  Florida,  61 

Establishment  in  Oregon,  60 

Officers  in  Oreson,  50 
Collection  of  duties   (see  also  supra,  Ac- 
tions for  duties;   Assessments  of  du- 
ties;   Collection  districts;    infra.  Col- 
lectors ) 

Interest,  1040,  note 
Cbllectors 

Appointment  in  Orejgon,  60 

Compensation,   see   tnfra,   Compensation 
of  officers 

Conclusiveness    of    reliquidation,     1036, 
note 

Correspondence     with      department     of 
commerce  and  labor,  915,  note 

Disbursement  of  appropriations  for  pub- 
lic  buildings,   see   Pctbuc   BuiLOiiioa 

AND  PBQPEBTT 

Duty  to  reliquidate  entry,   1036,  note 

Power  to  change  appraisal,   1028,   note 
Compensation  of  officers 

Appraiser  at  San  Francisco,  61 

Cdflectors  of  customs  in  Oregon,  60 

Extra  pay  for  night  services,  53 

Inspectors,  63 

Special  agents  of  treasury  department,  64 
Connecticut 

Immediate    transportation    of    dutiable 
floods  entered  at  New  London,  61 
Consignee  as  owner  of  imported  merchan- 
dise, 1026,  note 
Countervailing  duties 

Foreign  goods  subject  to  export  charge, 
994,  note 

Petroleum   products,   1012,  note 
Cumulative  duties 

Leather  gloves,  1003,  note 
Custom  house  brokers 

Licenses  required,  48 

Reonilations   prescribed  by  Secretary  of 
Treasury,  49 

Review  of  revocation  of  license,  49 

Revocation  of  license,  48 
Declarations 

Certification  in  blank,  1027,  note 
Definitions 

"  Articles."  992,  note 

"Person,"  49 

"Trimmings,"  992,  note 
Delivery  of  dutiable  goods 

Bond  for  duties,  51 
Districts  (see  supra.  Collection  districts), 

50 
Drawbacks 

Allowance  on  coal,  998,  note 

Authority    of    Secretary    of    Treasury, 
1047,  note 

Destruction  of  goods  in  custody  of  cus- 
toms officers,  1048,  note 

Foreign    materials    in   vessel    built    for 
foreign  account,  1049,  note 

Goods  exported   from   warehouse,    1047, 
note 

Imported  appliances  exported  for  use  on 
domestic  manufactures,  1022,  note 
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Drawbacks  —  vont^d. 

Imported  burlap  on  cotton  bales  fqr  ex- 
port, 1023,  note 

Imported    camel's    hair    separated    into 
"tops"  and  "noils,"  lp23,  pote 

Imported  corl^s  Hsed   )n   exporting  bot- 
tled beer,  1023,  x^Ut 

Imported    flour    blended    with    domestic 
Qour  for  export,  1Q23,  note 

Materials  imported  frpm  Philippine  Is- 
lands, 1023,  note 

Materials  used  in  manufactures  for  ex- 
port, 1022,  note 

Method  of  computation,  1022,  note 
Dutiable  articles  i^nd   rates  of  di^ty    (see 
alflo  9upr^,  Assessment  of  duties) 

Absinthe   imported   from    France,    1017, 
note 

Acetic  acid  anhydrid,  058,  note 

A^ep9  lanw,  962,  note 

Agiite  bearings,  967,  i^ote 

Agate,  cut/  fOO),  note 

Afffite  or  onyx  Articles,  1021,  note 

AlboTene,  1003,  note 

Albtipas,  996,  qote 

Alccfhol    in    preserved    frqits    imported 
from  France,  1017,  note 

Anthracite  cq^l,  998,  note 

i^ppliqu^d  artiples,  992,  note 

Appliqu^d  ii^ottoes,  987,  note 

Apricot  stones,  982,  note 

Arroi^roQt  st§rc|i,  ^3.  note 

"Article'*   defined,  969,   note,   992,  npte 

Articles  made  from  wfre,  OCjO,  note 

Articles  made  in  jsde,  964,  note 

Articles  stitphed  on  edg^)  987,  npte 

Articles  used  in  tanning  or  dyeipg,  960, 
note 

Artificial  hprsel^i^ir.  984,  note^  102),  note 

Artificial    shamrocks,    999,    note,    1000, 
note 

Artificial  silk  hats,  992,  note 

Asphaltum  mastic,  9^3,  i^ote 

Automobiles  wit1i  tires  i^nattacfi^,  973, 
note 

BajgUge,  ;044,  note 

Balsam  in  capsules,  062,  note 

Bar  iron,  968,  ftPte 

Baskets    m^de    froifi   willow    chip,    975, 
note 

BfUh  bal)ie8  and  position  babies  as  dolls, 
099,  note 

Beaded  leather  handbags,  997,  note 

Bead  fringes,  997,  note 

Beads,  974,  note 

Beads  temporarily  strung,  997,  noia 

Beaver  strips,  1QP4,  note 

Bper  n^ftt*,  1091,  nft1» 

Beet  sugar,  076,  note 

Bindings,  986,  note 

Birch  Ifirk,   ^018,  ^ote 

Bisepits,   1Q19,  note 

Blankets,  985,  note 

Bleached  or  dyed  grasses,  1000,  note 

Biencners'  b)ue,  960,  note 

^l^cks  or  sticlfs  sawed,  etc.,  975,  note 

Blood  c)iarcoaI,  OoQ,  note 

piown  glass  flasks  fqr  chemical  labora- 
tories, 965,  note 

Blown  gUsswi^re,  9Q5,  note 

$ok  ale,  984,  npte 
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CUSTOMS  DUTIES  —  cont'd. 

Putiafile  artiplas  and  rates  of  duty-s^omil'^. 
fion^  size,  1018,  note 
Bone  size  substitute,  059,  note 
Bone  swords,  1009,  note 
Booklets,  995,  note 
Books  for  ohildven's  use,  905,  note 
Books    with    Ittliograpliio    covers,    996^ 

note 
Borate  of  manganese,  960,  note 
Bottle  fittings,  965,  note 
Bottle   stoppers   of   china  or   poFoelain, 

964,  note 
Bottles  with  cut  glass  stoppers,  005,  note 
Bottles  with  mountings,  978,  ndte 
Boxes  lor  fruit,  976,  note 
Braid  sets,  987,  note 
Braids  of  cotton  and  rubber,   987,  note 
Braid  |ied  with  cotton,  908,  note- 
Bristles  in  bunches,  998,  note 
Broken  stereotype  plates,  972,  note 
Bromofluore^ic  acid,  960,  note 
Bron^  hardeni^,  972,  itote    ' 
Bronze  ornaments,  973,  note 
Bronze  statuary,   1004,  note 
Buffalo  hides,  1002,  note 
Bnrlfips  — Act  of  1694,  989,  note 
button  shanks  or  mol^  9S^,  note 
Cabbage,  997,  note 
Ca)iin^t  wood,  979,  note 
Oabretta  skins,  989,  note 
CJalendars,  095,  v^\it 
Camel's-hair  press  cloth,  990,  note 
Papers  pipkled  in  vinegar,  077,  note 
Oarbolineum,  960,  note 
Carbon   sticks,  964,  ^ote 
Ci^rmelite  ware, '964,  note 
Ciistings  fished,  973,  note 
Cf^ttlerhair  goods,  990,  i^oie 
Cauliflowers  in  brine,  978,*  note 
CaTiar  in  tins,  979,  note 
Chartreuse  imported  tVWh  Franoe,  1017, 

note 
Chatelaine  purses  of  metal,   1601,   note 
Cherries,  980,  note 
Cherries  in  aleofiol,  980,  note 
Cherries  in  maraschino)  1018,  npte 
Cherry  jam,  980,  note 
Chip,   1003,  note 

Chlorophyll,  1018,  note 

Chrysarobin,  960,  note 

GhutnejF,  980,  note 

Cigar  fans,  999,  note 

Cinen)fitQgr(iph  films,  906,  note 

Citron,  981,  note 

Clear  almonds,  982,  note 

Clippings  of  woolen  material,  990,  note 

Clothing  for  carding  machines.  078,  note 

Clot^  with  bleach^  figures,  984,  note 

C0eo9  butterine,  988,  note 

Coffee  essence,  983,  note 

Coin  swords,  973,  pote 

Gold  rolled  sheet  steel,  969,  note 

Color  or  dye,  960,  note 

Colors  containing  lead^  961,  note 

Combed  silk,  991,  note 

Comfits,  981,  note 

Oomposition  pumice  stone,  968,  note 

^Cbmpounds,^  959,  note 

Concentrated  fruit  juicp,  984,  note 

Condor  quills,  1000,  note 

Cooking  dishes,  964,  note 
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CUSTOMS  DUTIES  ^oofii'd. 

DtitUbte  afticlefi  imd  rfeteft  of  duty-^^^cHMi^U 
Copper  plates^  971,  note 
Cordials    iniport€>d    from    Franee^    1017, 

note 

Corundum^  999^  note 

Oottdn  cloth  eontailiilitt  jilte,  985,  note 
Cotton  cloth  of  irfeguiar  texture,  985, 

note 
Cotton   Cloth  With   coloi-ed  flgureft,   985, 

not^ 
Cotton    for    machine    embroidery,    984, 

note 
Cotton  table  damask,  986,  note 
Cotton  velVet  fabric  trimmings,  995,  note 
Cottoii-Wodl    cloth  ^  Act    of    1890,    986, 

note 
Cdverings  far  chOOolate,  982,  note 
Crackers,  1019^  liote 
Cravenette    ck>th^Act    of    1890,    986, 

note 
Cream  of  codfish^  980)  note 
Cr^lln-peiirson,  962,  note 
Crepe  paper,  994,  note 
Crocheted  goods,  986,  note 
Cut  agate,  1001,  liote 
Cut  garnet,  lOOly  note 
Cut  paste,  966y  Aote 
Decaicdmania  ^per,  995,  not« 
Dedofated  glassware,  965,  note 
DolU^  999,  not« 
Dragees,  976,  note 
Drawnwork,  987,  note 
Drawttwork  i]^'flaii,-988,  note 
Draw  pUtes,  969,  note    . 
Dress  shields*  ^^  Act  of  1890,  1003,  note 
Dried  mushrooms,   978,   iiote 
Dried  mushrooms  in  cans,  977,  note 
Drugs,  960,  note 
Duck  meat  in  titis,  982,  note 
Ducks'  eflgs,  978,  note 
Dupl^  lithogl-aphid  transfer  paper,  996, 

note 
Eagle  and  condor  qUills,  1000^  trate 
Earthenware  with  Ohe  colof  glaiM^  964, 

note 
East  Indid  buffalo  hides,  1002,  note 
Eau  de  marasque,  1019,  Adte 
Edible  fungtis,  978,  note 
Edible  wafers,  1018,  note 
Embi^idered  dreaa  godds,  990,  note 
Embroidered  fikns,  1000,  note 
{Imbroidered  ftiiSs,  987,  Hbte 
Embroidered  gloves,  1008,  hote 
Embroidered    hosiery,    986,    note,    987, 

note 
Embroidered  screens^  987,  note 
Enamel  paint,  961,  n6te 
Engraved  steel  table,  973,  note 
Engraving  plateS)  909,  note 
Envelopes,  995,  note 
Extract  of  nUtgalls,  958,  note,  960,  fiote, 

1081,  note 
Fabrics     composed     mostly     of     nietal 

threads,  971,  note 
Fabrics  in  the  pltee,  971,  note 
Fans,  999,  not^ 
Feather  boas,  1000,  note 
Feathered  post  cards,  996,  note 
Feathers,  1000,  note 
Featheretitdh  bi-aids,  987,  note 
F«!^roalIoys,  967,  notci  972,  not6 


CUSTOMS  DUTlfiS -"-oontU 

Dutiable  anidles  l^lid  rUtes  of  dUty-^MM^d. 
Figs  preserved,  991,  note 
Figured  silk,  992,  note 
Fifeittfes  <tf  animals  Uxt  ntlMbMM^  973, 

note 
Filled  bottles^  96^,  hote 
Finished  castihgs,  973,  Hote 
Firebfiek,  964,  note 
Firecracker  fans,  999,  ilote 
Firepro6fed  lumber,  0t5y  note 
Fish  in  sm«ll  packages^  979^  Iftote 
Fish  in  wooden  packages,  1021,  Aoie 
Fish  plates,  967,  note 
Fish  foe  in  tins,  979,  ndt4 
Flaffs,  993,  hote 
FlUt  envelopes,  995,  nottf 
Flax  drawn  wotk,  987,  ilote 
Flax  noils,  1006,  hote 
Flax-Dirbol  fabrics,  908,  note,  998,  ^dte 
Flint  tiles,  963,  ndte 
Flitters,  973,  note 
Filial  watem,  1019,  tibte 
Florists'  ornamental  supplies,  100(),  note 
Folded  post  (Jards,  995,  note 
Forginga,  973,  note 
Fountain  pens,  1004,  note 
Fox  berries,  980,  note 
Fresh  salmon   pack^  in  ice,  980,  hote 
Frozen  fish  in  pa<;kagte,  979,  note 
Fruit  boxei),  975,  note 
Fruit  juices,  984,  not^ 
Fruits  "green  or  ripe,''  980,  hote 
Fruits  prepared,  980,  note 
Fil^  combings,  1006,  ndte 
Furnaces,  970,  n6t^ 
Furs   temporiiHly   Mewft   together,    1000, 

note 
Gaduol,  959,  note 
Garnet,   1001,  note 

Garnitures  and  hussar  sets,  993,  fidte 
Garters,  92,  not^ 
Gae  eylihders,  970,  note 
Gauge  glasses,  965,  note 
Gelatin,  961,  nbte 
Gelatin  spangles,  997,  hote 
Ghee,   977,  note 
GIASB  eyes  fdf  dolls,  965,  hote 
Glassware,  965,  note 
Glycerophosphate  Of  lime, .  969/  note 
Goods  purchaited  with  right  to  return, 

1027,  note 
Goose  skins  with  down,  lOOO,  hot^ 
Granito  dr  terraiso,  1019,  note 
Grasses,  1003,  note 
Grass  piquets,  1000,  note 
Grease-proof   paper,   996,   hote: 
Ground  cork  refuge,   1006,  nbte 
Ground  corundum,  999,  note . 
Ground  glass  bottles,  965,  note 
Guinea  fowls,  982,  note 
Hair  preM  cloth,  1001,  note 
Half  peaHl,  1002,  note 
HAhdkefchiefs   unfinished,   988,  ndte 
Handmade  printing  paper,  995,  note 
Handmade    surface-covered    paper,    995, 

note 
Hat  bands  ahd  hat  bahd  trimmings,  987, 

note 
Hats,  992,  note 
HauteVille  stone,  967,  hdte    * 
Aematite  iron  ore,  967,  note 
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CUSTOMS  DUTIES  — co«W. 

Dutiable  articles  and  rates  of  dutv — to/ti^d. 
Hemstitched  lace-trimmed  handkerchiefs, 

088,  note 
Hemstitched  lawns  — Act  of   1804,  086, 

note 
Herbs  in  alcohol,  1010,  note 
Herring  in  tins,  070,  note 
Hezamethylentetramin,  062,  note 
Hides,  1002,  note 
Hone-stone  polishers,  1010,  note 
Horsehair  goods,  008,  note 
Horseshoe  calks,  073,  note 
Hussar  sets,  003,  note 
Hvoscin  hydrobromate,  062,  note 
Ichthyol  sodium,  062,  note 
Imitation   pearls,  007,   note,   1001,  note 
Imitation  roses,  1000,  note 
Incrusted  stones,  1001,  note 
India  transfer  paper,  006,  note 
Iron-sand,  073-,  note 
Jade,  064,  note 
Japanese    garden    lanterns    of    granite, 

lOlO,  note 
Japanese  paper  napkins,  007,  note 
Japanned  skins  —  Act  of  1800,  1003,  note 
Jewelry  and  precious  stones,  1001,  note 
Jewelry  worn  on  the  person,  1044,  note 
Jewels  for  bearings,  1001,  note 
Jute  rags,  1006,  note 
Kinoki  baskets,  1003,  note 
Knives,  070,  note 
Koch  flasks,  065,  note 
Labels  in  the  piece,  086,  note 
Labels  of  cotton  and  silk,  986,  note 
Lace  articles,  088,  note 
Lace  neckwear,  088,  note 
Lace  paper,  006,  note 
Lactoscopes,  067,  note 
Laurel  seedlings,  078,  note 
Lead  bullion,  072,  note 
Lead  type,   072,  note 
Leather  watch  guards,   1004,  note 
Leghorn  citron,  081,  note 
Lemon  peel  preserved,  080,  note 
Lenses,  066,  note 
Lily  buds,  078,  note 
Lily  of  the  vall^  roots  —  Act  of  1804, 

078,  note 
Linoleum,   087,  note 
Liqueurs   imported   from    France,    1017> 

note 
Lithofone,  062,  note 
Lithographic   prints,  005,  note 
Loose  pearls,   1002,  note 
Lumber,  975,  note 
Lvsol,  060,  note 
Machined  forgings,  073,  note 
Magic  lanterns,  009,  note 
Magnesia  brick,  063,  note 
Magnesite  brick,  976,  note 
Manicure  sticks,   076,  note 
*' Manufactures,"   073,   note 
Manufactures  of  cotton,  086,  note 
Manufactures  of  silk,  093,  note 
Manufactures  of  wool,  991,  note 
Maraschino  cherries,   1018,  note 
Marasque  water,  1010,  note 
Marmalade,  981,   note 
Marrons,  981,  note 
Medicated  fruit  juice,  084,  note 
«Medlo<n?il  preparntlons,"  968^  iiotf 


IW 


CUSTOMS  DUTIES  — oofilU 

Dutiable  articles  and  rates  of  duty — ooiil'd. 
Metal  beads,  074,  nots 
Metal  button  molds,  008,  note 
Metalloi^ones,  009,  note 
Metal  statuary,  1005,  note 
Metal  unwroug^t,  067,  note,  972,  note 
Mexican  onyx,  967,  note 
Microscope  slides,  965,  note 
Millinery  articles,  974,  note 
Millinery  ornaments,  1001,  note 
Miniature  frames  set  with  Jewels,  974, 

note 
Mixture  of  boracic  acid  and  borax,  958, 

note 
Mixture  of  flne  cut  herba  and  alcohol, 

959,  note 
Modeling  clay,   1010,  note 
Molded  lenses,  066,  note 
Monogram  dies,  069,  note 
Monuments  in  sections,  967,  note 
Mother-of-pearl  slabs,   1004,  note 
Motor    vehicles   with    tires   unattadied, 

073,  note 
Mourning  crepes,  002,  note 
Mouth  organs,  099,  note 
Muck  bars,  068,  note 
Mushrooms  dried,  978,  note 
Mushrooms  in  cans,  977,  note 
Mushrooms  sliced  and  dried,  979,  note 
Narrow  strips  of  silk  with  interwoven 

desips,  992,  note 
Nearsuk,  984,  note 
Nickel  anodes,  974,  note 
Nickel-coated  wire,  969,  note 
Nidcel-plated  zinc  sheets,  974,  note 
Nutgall  extract,  1921,  note 
Oatmeal  feed,  977,  note 
Old  cannon,  974,  note 
Oleic  acid  or  red  oil,  958,  note 
Olein,  959,  note 
Olive  oil  in   bottles,  tins,  and   aimiUr 

packages,  961,  note 
Olives  in  brine,  980,  note 
Onyx  articles,  1021,  note 
Opal  balls,  1002,  note 
Openwork    embroidery  —  Act    of     1890, 

988,  note 
Orange  flower  water,  962,  note 
Ornamental  slipper  buckles,  974,  note 
Ornaments  in  the  piece,  998,  note 
Ostrich  feathers,  1000,  note 
Painted  calendars,   1005,  note 
Painted  llthograpbs,   1005,  note 
Paintings,  1005,  note 
Paintings  on  copper,  1005,  note 
Panne  velvet,  001,  note 
Paper,  994,  note 
Paper  bags,  907,  note 
Paper  fans  for  decorative  purposes,  907, 

note 
Paper  napkins,  997,  note 
Paper  used  for  box  tops,  006,  note 
Paraldehyde,  962,  note 
Paste  cameos,  1002,  note 
Pat«  de  fois  gras,  982,  note 
Peacock  feathers,  1000,  note 
Pearls,  1002,  note 
Penknives,  071,  note 
Pepper,  083,  note 
Persian  berry  extract,  1010,  note 
Pirsq^fl  ^«eta  qf  p|uiitnfiri,  1048,  not* 
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CUSTOMS  DUTIES  — cofrtU 

Dutiable  articles  and  rates  of  duty— -«fmt'dk 
Pickled  walnuts,  1010,  note 
Pierced  imitation  pearls,  907,  note 
Pile  fabrics  of  dax,  985,  note 
Pineapples  preserved  in  own  juice,  081, 

note 
Ping-pong  balls,  080,  note 
Plaster  of  paris  statuettes,  1004,  note 
Plastillina,   1010,  note 
Plates   resembling   circular   saw   plates, 
'    070,  note 
Plush    distinguished    from    velvet,    991, 

note 
Polished  cylinder  glass,  985,  note 
Polished  steel,  070,  note 
Post  card  albums,  008,  note 
Post  cards,  085,  note,  008,  note 
Powdered  opium,  080,  note 
Precious  stones,  1001,  note 
Precipitated  chalk,  050,  note 
Preparations   in   which  alcohol  may  or 

may  not  be  used,  082,  note 
Preserved  figs,  060,  note 
Preserved  fruit,  080,  note 
Printed  beer  mats,  1001,  note 
Printed  paper  bags,  007,  note 
Prisms,  088,  note 
Pulp,  004,  note 

Pulverized  corundum,  000,  note 
Purves  ribbed  boiler  flues,  070,  note 
Pyroxylin  rods,  080,  note 
Pyroxylin  smokers'   articles,   1005,  note 
Ramie  braids,  088,  note 
Ramie  sliver,  084,  note,  1021,  note 
Rattan  reeds,  075,  note 
Re-agent  bottles,  085,  note 
Refined  cocoanut  oil,  083,  note 
Refined  wool  grease,  082,  note 
Reman  it,  003,  note 
Retort  settings,  083,  note 
Rhinestones,  088,  note 
Rhododendron  seedlings,  078,  note 
Ribbons  of  silk  and  cotton,  003,  note 
Rice  paste,  087,  note 
Rioe  paste  curtains,  007,  note 
Rock  crystal   intaglios,  1002,  note 
Rock  crystal  rondelles,  1002,  note 
Rooted  rose  cuttings,  078,  note 
Rosaries,  007,  note 
Rose  water,  082,  note 
Rough-bored  rifle  barrels,  071,  note 
Round  timber,  075,  note 
Rubber  recoil  pads,   1003,  note 
Rubber  sponges,   1004,  note 
Ruflled  cotton  curtains,  088,  note 
Rugs,  000,  note 
Sake,  084,  note 
Salol,  082,  note 
Salted  cabbage,  077,  note 
Salted   fish   in   wooden   packages,   10S1» 

note 
Sardines  in  large  tins,  070,  note 
Sarreguemines  ware,  084,  note 
Sawed  soapstone,  1010,  note 
Seammony  resin,  081,  note 
Scrap  iron,  088,  note 
''Sea  stores"  of  vessel,  1043,  note 
Seedlings  of  rhododendrons  and  laurels, 

078,  note 
Sheet  steel,  080,  note 
81i«et  iM  Ml  'trips,  970|  09^ 


CUSTOMS  DUTIES  —  cont'd. 

Dutiable  articles  and  rates  of  duty — ounX^d, 
Silk  fiags,  093,  note 
Silk  on  tubes,  091,  note 
Silk  organzine,  damaged  in  dyeing,  901, 

note 
Silk  powder,  003,  note 
Silk  ribbons,  003,  note 
Silks,  002,  note 

Singapore  buffalo  hides,  1002,  note 
Skins,   1002,  note 
Skins  for  morocco,  1003,  note 
Slipper  buckles,  074,  note 
Small  silk  flags,  003,  note 
Small  tin  disks,  074,  088,  note 
Smoked  herring,  070,  note 
Smokers'  articles,  1005,  note 
Soap  pencils,  1010,  note 
Soapstone,  1010,  note 
Soluble  grease,  1010,  note 
Soy,  1010,  note 

Spangled  hat  crowns,  007,  note 
Spangled  horsehair  braids,  007,  note 
•Statice  wreaths,  078,  note 
Statuary,   1004,  note 
Steel  gas  holders,  070,  note 
Steel  plates,  080,  note 
Steel  rails,  088,  note 
Steel  stampings  for  manufacturing  orna- 
ments, 080,  note 
Steel  strips,  080,  note 
Steel  window  sashes,  074,  note 
Steel  wire,  080,  note 
Straw  braids  for  hats,  008,  note 
Straw  lace,  1004,  note 
Substances    with    medicinal    properties, 

077,  note 
43ugar,  078,  note 
Swords,  1003,  note 
Terranzo,  1010,  note 
Thermometers,  087,  note 
Thick  soy,  1010,  note 
Time  detectors,  072,  note 
Tin  disks,  074,  note 
Tin  plates,  988,  note 
Tobacco  sweepings,  977,  note 
Tooth  soap,  983,  note 
Tc^s,  999,  note 
Trimmed  hats,  992,  note 
Trimmings,  992,  note 
Trimmings  for  women's  hats,  993,  note 
Trufiles  in  tins,  977,  note 
Turkeys,  982,  note 
IVpe  metal,  972,  note 
Umbrella  sticks  with  celluloid  handles, 

1008,  note 
Unenumerated    articles,    see    in/ra,    Un- 

Miumerated  articles 
Untrimmed  hats  of  imitation  horsehair, 

008,  note 
Unwrought  metals,  072,  note 
Upholstered  furniture,  078,  note 
Vegetables,  077,  note 
Velvet,  001,  note 
Velvet    distinguished    from    plush,    001* 

note 
Veneers,  075,  note 
Wafers   and   biscuits,   1018,  note,   1019| 

note 
Wai  san,  979,  note 
Wall  pockets,  997,  note 
Wft^iu^  pMded,  1019,  al)^ 
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CUSTOMS  DUTIES  ~  amVd. 

Dutiable  articks  and  rates  of  dutjr-HXMlI'd. 

Waste,  1006,  note 

Watch  movements-,  .072)  note 

Wearing   apparel^   088,   note 

Wielded  sheets  of  iron  and  niekel,  074, 
note 

Welsh  quarry  tiles,  063,  note 

White  dextrine,  083,  note 

Willow  baskets,  075,  tiote 

Wine  in  bottles,  MS,  note 

Wire,  060,  note 

Wire  screw  rods,  07  0«  note 

Wood  flouri  076,  note 

Wood   furniture   decorated    with   iletal, 
076,  note 

Wood  pUlp,  004,  note 

Wool,  080,  note 

Woolen  powder  puffs,  000,  note 

Wool  on  skins,  000,  note 

Wool  traveling  rugs,  000,  note 

Wortles,  060,  note 

Woulf  flasks,  065)  note 

Zinc  sheets  nickel  plated,  074,  Hoi* 
Entry  of  goods 

Bond  required  ef  agent  makiilg  ehtry, 
1043,  note 

Duty  of  collector   to  rfeliquidate,   1036, 
note 

GkK>ds  imported  before  but  entered  after 
act  took  effect^  1024,  note 

Indicttnent  for   false  entl7,   1020,  note, 
1030,  note 

Passeliger's   baggage  de<i1arations,    1044, 
note 

Befusal  ef  tetader,  1048,  note 

Time  ^  of  entry,  1043,  note 

What  constitutes  fraud,  1020,  note 

When  entry  begins,  1020,  note 
Examiners 

"Duty  to  make  appraisements,  002,  note 
Excessive   duties 

Recovery  in  Cou^t  bf  Claims,  1035,  note 
Exemptions  from  duties,  64 
Extra  pay  to  offlcet's  foi*  ilight  services,  53 
False  entrjr,  see  iupra.  Entry;  infra.  Pen- 
alties and  forfeitures 
Fees  abolished,  1041,  note 
Filtering  paper  —  Act  of  1800 

Box  tops  of  surface-coated  paper,   005, 
note 
Fines,  see  infra,  Penalties  and  forfeitures, 

1045,  note 
Forfeitures 

Fraudulent    undervaluation    of    goods, 
1028,  note 
Free  list 

Abridgment  of  right  of  free  entry,  1014, 
note 

Albumen,  1006,  note 

Alum,  1007>  ildte 

American   fisheries  products,   1012,  note 

Animals,   1006,   note 

Anthracite  coal,  1054,  note 

Anthrax  vacbine,  ^1016,  hote 

Architectural  portfolios,  1007,  liote 

Articles  enumerated,  64  > 

Autemobilel  taken  abi^ad  for  use,  1008, 
note 

Balata,  crude,  1011,  ndttf 

Pambpo  doers'  sticks,  1016,  not^ 


CUSTOMS  DUTIES  — ooiii'& 

Free  list -^  toont'lii 
Black  olives,  1010,  note 
Bolting  eioth  — Act  of  1804,  1007,  note 
Books,  1007,.  note 
Borl,  1000,  not^ 
Buffalo  hides,  1015,  note 
Cftbretta   skins,    1015,   note 
Calfskins,   1015,  note 
Camphor,    1008,  note 
Carbonate  Of  baryta,  1007,  note 
Carnauba  wax  substitute,  1010,  note 
Caseih,  1011,  note 
Caselin  industrielle,  1011,  note 
Casts  of  sculpture,  1014,  note 
Cherries  in  brine,  1010,  liote 
Chinese  datisages,  1014,  note 
Chrome  alum,  1007,  fiote 
Church  altars,  1017,  note 
Classification,   1006,  note 
Clay  models,  1014,  note 
Goal-tar  preparations,   1006,  note 
Cocoanut  oil,  1013,  not# 
Commercial  ^arboniite   of  baryta,   1007, 

note 
Copper  matte^  1000,  note 
Copper  platiii  for  etigravers'  use,  1000, 

note 
Cotton  waste  oontainihg  jute,  1000,  note 
Creosote,  1008,  note 
Crude  balata,  1011,  note 
Crude  India  rubber,  1011,  liote 
Diaiiionds  as  ''b6rt,"  1000,  note 
Dried  lizards,  1000,  note 
DIrugs,  1000,  note 
Eggs  of  fish,  1000,  note 
Equinine,  1013,  tidte 
ExtraOt  of  mangrove  bark,  1000,  note 
Fashion-plate  drawings,  1017,  ndte 
Fish,  1010,  note 
Fish  eggs,  1000,  note 
Fur  combings,  14110,  note 
Giilger,  1015,  note 
Glasses  for  manufacture  of  optical   in- 

strumente,   1010^  ndte 
Guaranili  1000,  note 
Hog  half,  1010,  note 
Hones,  1011,  note 
India  rubber,  1011,  note 
Instruments  for  reproduction  of  mod^s, 

stetuary,  ete*,  1016,  note 
Joss  sticks,  1011,  note 
Lemon  peel  ill  bribe,  1013,  ilote 
Lily  of  the  valley  roote-^Aet  of  1804, 

1012,  note 
Liitaes  iti  brine,  1010,  note 
Lizards  dried,  1000,  note 
Longrhaired     Russian     calfskins,     1015, 

note 
Mangrove  bark  etti-act^  1000,  ndte 
Marble  stetues,  1014,  note 
Mineral  wax,  1015,  note 
Modha  hai!^,  1015,  note 
Models  of  steamships^  1011,  note 
Molders'  patterns,  1011,  note 
Mud  buffalo  hides^  1015,  note 
Muguet  pomade,  1018>  note 
MuMum  Oir  preparatiofa  Jars,  1018,  note 
Niger-seed  oil,  1010,  note 
Nori,  1012,  note 
Nut  oil,  1012,  liote 
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CUSTOMS  DUTIES  —  cont'd. 


Free  list  —  oonVd, 

Oils,  1012,  note 

Old  bagging  aa  rags,  1013,  note 

Olive  oil,   1012,  note 

OHvee,  1010,  note 

Orange  and  lemon  peels  in  brine,  1013, 
no& 

Paraffin,  1012,  note 

Pen  and  ink  drawings  of  proposed  build- 
ing, 1017,  note 

Pepper  shells,  1015,  note 

Periodical  publications,  1012,  note 

Petroleum  products,  1012,  note 

Phtalic   anhydride,    1006,   note 

Picture  frames  containing  oil  paintings, 

1016,  note 

Pictures    painted    abroad    by    citizens, 

1017,  note 

Plaster  casts,  1014,  note 

Portfolios,  1007,  note 

Porto  Rican  products,  1007,  note 

Preparation  jars,  1013,  note 

Presumption   as   to  classification,    1006, 

note 
Products  of  petroleum,  1013,  note 
Pueraria  roots,  1017,  note 
Rags,  1013,  note 
Reagent  bottles,  1013,  note 
Refined  cocoanut  oil,  1013,  note 
Reimportation     of     exported     articles, 

1007,  note 
Remnant  pieces  of  fur,  1010,  note 
Re-reeled  silk,  1014,  note 
Ripe  olives,  1010,  note 
Rossed  pulp  wood,   1016,  note 
Sand,  1015,  note 
Sandalwood,  1016,  note 
Sandalwood  paste,  1011,  note 
Sausages,   1014,  note 
Scientific  apparatus,  1013,  note 
Sesame  seed  ground,  1012,  note 
Sheep  dip,  1014,  note 
Sheepskins  unsorted,  1010,  note 
Shotgun    barrels  —  Act    of    1894,    1014, 

note 
Silk  re-reeled,  1014,  note 
Soluble  creosote,  1008,  note 
Spent  ginger,  1015,  note 
Statues,   1014,  note 
Steamship  vessels,  1011,  note 
Stuffed  birds,  1007,  note 
Surgical  needles  1012,  note 
Surgical  scissors,  1013,  note 
Synthetic  camphor,   1008,  note 
Talc  sarwed  into  cubes,  ^10 11,  note 
Tetrachlorphtalic   anhydride,   1006,  note 
Thymo-cresol,  1014,  note 
Tungsten  ore,  1011,  note 
Unbound  portfolios,  1007,  note 
Unset  miners'  diamonds,   1009,  note 
Unsorted  sheepskins,  1010,  note 
Waste  containing  wool,  1013,  note 
Wax,  1015,  note 
Wearing  apparel   taken  out  of  United 

States,  1016,  note 
Whetstone  blocks,  1011,  note 
Whetstones,  1011,  note 
Worke  of  art,  1017,  note 
Yams,  1017,  note 
Zinc  dust,  1007,  note 
Zinc  ores,  1008,  note 
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(General  appraisers 

Conclusiveness   of   findings,    1021,   note, 
1036,  note 

Jurisdiction,  1035,  note 

Mandamus,  1036,  note 

Review  of  decisions,  213 
Goods    imported    before    act    took    effect, 

1023,  note 
Handkerchiefs 

Hemstitched  and  lace  trimmed,  988,  note 
Immediate  transportation  of  dutiable  goods 

Provisions     extended     to     Brownsville, 
Texas,  64 

Provisions  extended  to  collection  district 
of  Connecticut,  51 
Importations  from  canal  zone,  958,  note 
Importations  from  Isle  of  Pines,  058,  nots 
Imports  from  Porto  Rico,  958,  note 
Inoictments  and  informations 

False  entry  of  goods,  1030,  note 
Informers 

Compensation,  1051,  note 
Injunctions 

Removal   of  goods   from    district,    1048, 
note 
Interest  on  duties,  1049,  note 
Invoices     (see    also    Penalties    and    for- 
feitures) 

Clerical  errors,  1027,  note 
^    Declaration  as  to  goods  purchased  with 
right  to  return,  1027,  note 

Necessity,  1027,  note 

Penalty  for  issuing  false  invoice,   1045, 
note 

Storing  goods  not  invoiced,  1047,  note 

Valuation   of   "painting"   as    including 
frame,  1046,  note 

Verification,  1027,  note 
•Taoquard  figured  g(x>ds,  993,  note 
Jewelry 

Exemption  from  duty,  1044,  note 
Jurisdiction  of  cases  arising  under  custooM 

laws,  139 
Lading  and  unlading  vessels  at  night,  51 
Licensed  custom  house  brokers,  48 
License  to  unlade  vessel  at  night,  51 
Limitation  of  actions,  1084,  note 
Liquidation  of  duties,  see  aupra,   Assess* 

ment  of  duties 
Measurement  of  articles    (see   also   infra. 
Weight  of  articles) 

Allorwance  for  leakage  of  vermuth,  983, 
note 

Allowance    for    leakage    of    wine,    9839 
note 

Area  of  rugs  having  pile   and  selvage^ 
991,  note 

Capacity  of  containers,  979,  note 

Qallon,  981,  note 

Gloves,  1003,  note 

Invoice  description  not  conclusive,  961^ 
note 

Measurement  of  excess,  984,  note 

Poet  cards,  995,  note 

Precious  stones,  1001,  note 

Quart,  980,  note 
Night  service  of  officers 

Extra  pay,  53 
Northern  frontier 

Duty  of  arriving  vessels,  etc.,  to  report 
to  customs  oflmrs,  10^3,  nq^ 
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CUSTOMS  DUTIES  —  dowftf. 
Offenses    against    revefitf^   ]ft#!r    {^tr  fltso 

Admitting     merchandiser     witfaoirt     full 

duty,  10^3,  ft<He 
Procuring  entff  on    filse  clastiifkfstiony 

etc.,  1053,  liote 
Otflcertf 

Collectors  in  Oregon,  50 

Compensation  of  appraise  at  SazI  Fran- 

cisctf,  51 
Coiftpexlsatioti  of  etilUtUffH  in  Or^cMt,  50 
Oompeftsation  of  insiyec^tord,  Sd 
Extra  pay  for  night  servie^sy  59 
Pnnl^hm^nt   forr  aditiitiing  itiet-eliaAdise 

without  full  (futy,  lOo^d,  noiie 
Special  agents,  B4 
OeS  and  nretat^  impoHcJd  fdf  pttrp60«  of 
expottiHg  Metftfs  aliei*  smefltiifg  or  re- 
fining,'102^,  note 
Ores  ittpdrifeid  for  p^iipotsi  tif  smeHlftg  and 

exporting  metal,  1022,  note 
Ownership  of  fm^otted  nMfi^chiUidtse 
Consignees,   1026,  note 
CustMr  hbulu  broft^i^v  1026,  n&Ui 
Estoppel  bv  bill  of  lading,  102t,  note 
Forwardiiri'  Agittt^;  I02#,  n^ 
H€»#er  dl  ml  of  l^itfg,  10^7,  M«6 
Shipment  of  goods  not  ofdefed  by  con- 

signee,  \0i§,  ndf* 
PMyt»#if« 
Checks,  69 

Interest  on  ovei^*Jment^,  Iflf42,  ittrte 
isatfe  6t  gtfid  certfBefkf^s,  96 
Mistake  of  law,  1042,  note 
R^fiinding   Mtled    ^id    vrijdeff   ii^iake, 

1040,  hote 
Refunding  overpfliJWent^,  i042,  ndte 
Penalties  and  fOi'Mitrires 
Aband^ttffnenti  of  ill^I  IMe'M,  1^9,  fidte 
Appraisal    of    forfeited    baggag^,    1N4, 

not^ 
Btifd^iv  ^f  phS6f,  1099,  n&te 
Concealment  of  articles   orf   the  ^tson, 

1(^49,  mttn 
Contfealiticfht  6f  i6i6ds  IHMe  ttf  iSc^i^re, 

i05<^,  lUM 
Duty  ^a«ted  not^iih^MncHn^  f^feHiife, 

1099,  mte 
Entry  by  means  of  f*ld^  inVoie^,   1045, 

Erroneous    descii^it^    6i    gdMs,    1030, 

Failure  to  declare  articles  in  |MS^nger's 

Failure   to   disclose   dutiable   *ff Jcles   in 

liaffj^&ige,  l044,  iim4 
Failure  to  enter  free  good»,  lOlil,  note 
Faihfffe-  to  i*f)e^fy  nfoodrf,  103O,  tiote 
False  entry  of  goodtf,  )029.  fiote 
False  invoices,  109O,  fiote 
FUl^  sidM1n«(ii4  of  ^WitefShip,  1090,  note 
False    statements    as    to   wei^f^,    1030, 

n«ri# 
Fraudulent  int«#ly  1044,  ikfti 
FrauduleM  )fit^n4  in  ^mty,  1929,  if«te 
Illegal  entry  by  absefctee.*  l03Ol,  Ubie 
Indictments'  anil  lttf<^niMtkh^«;,  >03Cl,  rrote 
Intent  to  smuggle  abamlorf^,  1030,  note 
Issuing  false  invoice,  1lM5,  note 
jrtiviAdi4$ll0n^  )0I91,  rtttt^ 
LimMttoi^  01  aet^s^  1030.  mt€ 


CUSTOMS  DUllto  — oVWfd. 
Penalties  and  forfeitures -^^  cdn I'd. 

Limitation  of  prosecttiions,  fd^d,  ttdte 

New  tff«l,  1(190,  fMfie 

Payment    of    dtiiy    aft^    forfeHtM  ac- 
crued, 1043.  note,  1044,  tiot« 

Plclit  in  but,  1090,  Htfitr 

Release   of  goods   subject   to   fdHeiture, 
1045,  note 

HeiMAsrkm     bttait^     forfett<ire    deehu-ed, 
1052,  note 

Rcfmission     by     Tr^aaifr^     CititMtrtiiient, 
i045,  lioie 

Team    tised    ih    tran^porthig    Sil»ti^led 
merdfaandis«,    1050,    h:ot« 

Witfnl  acts  6t  dmHAiens,  1030,  ii^ 
Permit  for  immediate  unl^(iiirg  of  ^utiabk 

goods,  52 
"  Person  "  defined,  49 
Port  defined    . 

Port  of  Chicago),  1042,  fiot^ 
Portd  Kkflii  (iTodaets,   1007,  hoU 
Ports  of  entry  estiibli^ed 

Alabiima,  S4 

Florida,  54 

I(tehel,  49 

Louisiana,  49 

Montana,  49 
Powers  of  Siec^ettfry  of  Treasury 

AbridgHJg  right  of  free  eOtry,  1014,. note 
"fMetentitS  dtxif  on  imports  from   Cuba, 

1054,  note 
PreHll^iiiary  <nt^y  t6  boarding  &fScf*t,  52 
Protests    (see   also  snpra,   Aasesslnf^fift   of 
duties) 

Error   (k  custom   hodse   li^   to^  dAfe  of 
liquidation,  1036,  note. 

Tentative  liquidation,  1090,  nerte 
ReappraiiSitt 

Amendment,  109^,  no^e 

Effect  df  invaKdHy,  1091,  mnie 

Faili^tf  to  eietfmiDe  ^d^,  I09S,  Mrfe 

Jurisdiction,  1991,  not^ 

Modd  6i  cd^re«tifi^  ef^^i^s,  109Sy  <Me 

llevi«#,  lOSl,  dote 

Seizure  of  goods  as  affecting  right,  1031, 
note 
Reciprocal  tf'aiAe  pr'dvi^l^^ 

Agreement  #i€)i  Cfaiiada,  55 

Agreement  with  I^^ilnoe,  1017,  ii«f^ 

Agreem«ii€  wj«h  GeTJmlnt,  J017,  Mie 

Agreement  \rith  liaft,  1018,  itete 

Agreement  #lth  iSpaM,  1018,  HtfU 

Evidence  Of  origin  €/f  gob^,  1017;  tfote 

Place    <yf    et:portiiion     iiot    eoMcrHhive, 
1017,  note 

Rjg*fi  to  reduce  dutt,  1017.  mi^ 

Scope  of  agreements.  1017,  fklUf 
Redelivery  boAde,  1046,  mfU 
Refundh^j^    duties    fMild    (»ee    KlOO   Mfira, 
Dra#b«cki) 

T^ad  le^t  lil  smefltlfi^,  971,  jiMc* 

Ot<Hf  ajrnwntS',  1942,  Mt^ 

Payment  under  mistUrK^.  td4tf^  Mt€ 

ttafefts^  of  miM  iifdodtf,  1050,  um^ 

Reliq nidation    (seef  *lio  supra,  CSltectors) 

Validit:f  ii*d  effect,  lOSlf^,  mtt^ 
Revenue  cutter  lettioe 
Authoritv  of  Officers  to  s^^tr  Wftll^sses, 

327 
Powers   of    secrrrtary   di   ci^JWiiWy   and 
labor,  917,  jibU 
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CUSTOMS  DUTIES  — con^'rf. 

Salaries  of  officers,  see  $upra,  CompeBsa- 

tion  of  officers 
Salrdgtf 

Goods    in    custody    of   ttrstiMif    dflloers, 
1048,  note 
Sehodtfle  titleo,  9S9^  neto 
Sea  stores  of  vessel 

CmI,  1048^  note 
Seizure  of  goods 

Release  on  payment  of  appraised  value, 

1050,  note 
Settlements  as  Itf  dtrtM 

C<tocltMiteiieM  iiUft  oM  year,  lCli92,  note 
Smuggling 
Abandonment  of  unlawful   intent,    10^0, 

note 
Definition,  1045,  note 
ForfeHnre  of  taiim  u^d  lii  traftsfiortlng 

smuggled  merchandise^  1090,  nlMcf 
Indictment,  1045,  note 
Jurisdiction  of  proceeding  foi'  forfeitin*^, 

1051,  note 

MigMs  of  itittboeilfti  pur^fiKsef^  of  imug- 
ffled  goods,  iM^,  note 
Special  igtftiU  0i  triatfffty  depitHment,  54 
Sfiedfie  ratei^ 

l^fletrtfln^atied  aiticf«A,  10^1,  ftote^ 
Storage  of  goods 

Pee^  oil  pttcW  pAdkitg^,  f04?,  note 

Incomplete  entry,  etc.,  1047,  note 
iSafrporis   df   etdtf,    see   supra,    Farts   of 

entry 
Testing  quality  of  «ftiel«« 

Deterioration  of  riee  from  handling,  077, 
note 

Polariscope  test  fof  silgaf,  076<  Mte 

Settlement  te^i  for  sugar/  976,  note 
Time  duties  are  due,  058,  note 
Tonnage  duties 

Exempitoit  of  tef^^fe  not  eitti^flng  by 
sea,  305 

Lififht  money,  17^,  mft€ 

Vessels  subject  to  duty,  1766,  note 
T^ade  customs  as  to  weight,  064,  note 
Undei^atuation  of  goods 

Forfeiture,  1028^  note 

Imposition  of  additidnaf  dfity,  f 028^  note 
tJnenumerafea  articles 

Ad  valorem  and  specific  rate^,  t^ZlfTiote 

Oonclusiteness  of  genetdt  apprtflser's 
findings,  1021,  note 

mgre^  of  similitude,  l02d,  nbte 

Determination  of  compon<$nt  of  chief 
tattle,  lO^O,  note 

K'attife  6i  i^enit)rari(<e,  Id^O,  riot^ 

Rate  of  duty  charged  on  idimitflf  artf^es, 
1020,  note 

Rate  of  duty  on  specific  Kriicfes,  see 
supra,  Dutkbte  Afticks  aud  fat^s  of 
duty 

Similar,  defined,  1020,  note 

Shnifitude  a  quef^tion  of  fa<!t,  tOfO,  tiote 
Unlading  vessels  at  night,  51 
verification  of  fttVofdeii,  lOff,  11614 
Vessels  entering  from   PhilippiiW  Islands, 

1651,  nofti 
Warehouses 

Desirtictlon  of  goods  in  warcfctfuses, 
104.8,.nole 

Fraudulent  removal  Of  goddn,  wU,  note 

Salvage  of  stored  goodif,  I  Mi,  iiote 


CUSTOMS  DVriZiS -^  cont'd. 
Weiglit  of  .afiicles   (see  also  supra,  Xfeas- 
urtmenl  of  articles) 
Afloivance  for  impuritiesj  9^,  noie 
Allowanee  for  moisture,  w3,  note 
Allowances  and  dectitcfClons,  97ilf,  noie 
Bushel,  978,  note 

CUTTER  SERVICE: 
See  RsvBNtJE  Mabuiv 

DAMJIOES: 

Infringement  of  patent,  1627,  n(fttf 

Right  to  daiMAgeA  id  ptbp^fiy  ad  asMs  in 

bankruptcyy  MW  BANKsuFrcrf 
Right  to  reec^er  fhnaogfta  in  eq»ity^  iee 

COPTBIOHT 

DAMS: 
Construction  across  navigaBle  waitrs,  see 

DAYMARKS: 
See  Lights  A^b  6t6ts 

DEATH: 

AbaMMenl  df  MMifUpUSf  pt0M€iMg^  527, 

iiotif 
Affecting  liability  for  fine,  1083,  il^ftf 
Death  of  clerk  M  aff^^iing  littfrtlitj^  dofl  offi- 
cial bond  for  defaults  of  d^ty,  li3 
EfTect   of   d««ilf   &I   party   ttf  MftlM,   see 

ABATmiNf  MiiD    Mttf  Ai 

DEATH  BY  WRONGFtTt  ACT: 
Cause  of  action  for  causing  death  ai  assets 

ih  bankruptcy,  838,  note 
Decedent  traveling  on  fr^  pass,  l^ldl^  note 
Limitation    of     vessel    owmers'     Uability, 

1466^  note 

HBATA  I*E3lilLTYj 
See  Citmi^ii  LAW 

DEBENTUREJ^: 
Jurisdiction  {ft  suitft  on  debentaiei,  1^ 

DEBTs 
See  PuBLi«  HMf 

DECISIONS: 
t^skfM  of  «tai«  cMttii  fdtloWecl  in  fed- 
eral coufti,  1414,  note 
Reports   of   nnpfeme   t^ouft  A(^i^ioMf  Aee 
Si/Mttto  fcotJlrr 

DfiCRBBS; 

See  JuDGicENTS 

Execution  by  Indians,  105 

DEFAULTS: 
Failure   to   allAtrer   petition  in   GomlfN^ce 
Court,  221 

DEFENffiBr 
See  National  Defense  Secbets 

DEliAWARE^ 

Judicial  di^Hol  «l  IMftWif^  irHiMd,  t64 

DENTAL  COnP^: 
See  ABiir 

tn5PAR1*5fENt'S: 
See    also    AORictTi/itTRB ;    CoMifERCE    and 

LaBOB;  £xECUTIVC  HeFAVTMENT}  Tn- 
TBBIOB  DKPABTMENT:  KavT;  PoflTAL 
SeBVIOB;    TrEASUBT    DEPAJfftttNt^    Wa^ 

Depabtmbnt 
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DEPARTMENTS  —  ewii*^. 
Contracts   for  new  buildings,  see  PuBUO 

BUILDIKGS  AND  PBOFBBTT 

Furnishing     information     to     Cdurt     of 

Claims,  205 
Purchase    of    supplieSi    see    Pctbuc    Coif- 

TBA.CTS 

Reference  of  claims  to  Court  of  Claims, 
201 

DEPARTMENT  OP  AGRICULTURE  i 
Rules   for   preventing  disease   among  ani- 
mals 
Binding  effect  on  state,  445,  note 

DEPARTMENT  OF  JUSTICE: 
See  Attobnkt-Genebal;   Distbiot  Atioa- 

NET8;   SOUCITOB  GeNSBAL 

DEPORTATION: 
See  Chinese  Exclusion;   Immiqbation 

DEPOSITIONS: 
Appointment  of  commissioners 

Power  of  Court  of  Claims,  206 
Authentication 

Extradition  proceedings,  1073,  note 
Compelling  production  of  document,  1060, 

note 
Cost  of  taking,  1213,  note 
De  hene  este 

Foreign  witness,  1000,  note 

Privilege  of  witness,  1000,  note 
Deditnus  potestaiem 

Application,  1061,  note 
Enforcing  attendance  of  witness,  1062,  note 
Equity  rule  sixty-seven 

Oru     cross-examination     of     witnesses, 
1061,  note 
Examination  of  parties  to  suit,  1060,  note 
Fees  and  mileage  of  witnesses,  1061,  note 
Following  state  practice,  1062,  note 
Foreign  witnesses,  1062,  note 
Mileage  of  witnesses,  1061,  note 
Mode  of  taking 

Following  state  laws,  1060,  note 
Nonresident  witnesses,  1060,  note 
Notice  of  taking,  1061,  note 
Objections  to  mode  of  taking,  1062,  note 
Privilege  of  witness,  1060,  note 
Proceedings  in  Court  of  Claims 

Place  of  examination  of  witnesses,  206 
Return  to  court,  1061,  note 
Right  to  take  in  bankruptcy  proceedings, 

see  Bankbuptot 
Rulings   on   objections  to   evidence,    1060, 

note 
Special  examiners 

Compensation,  1216,  note 
Subpoma  duces*  tecum,  1060,  note 

DEPOSITS: 
See  Funds  and  Deposits  in  Coubt 

DEPUTIES: 
Clerk  of  Circuit  Court  of  Appeals,  193 
Clerk  of  Commerce  Court,  216 
Marshal  of  Commerce  Court,  216 

DESCENT  AND  DISTRIBUTION: 
Distribution  of  deceased  wife's  personalty 

under  Alaska  statute,  see  Alaska 
Tax  on  legacies  on  distribution  shares,  see. 

Succession  Taxes 

DESERTION: 

See  Navt 


DESERT  LANDS: 
See  Public  Lands 

DETROIT: 
Establishment   of    marine   school    at   De- 
troit, Mich.,  67 

DIGESTS: 
Of  Supreme  Court  reports,  see  Supbemv 

Coubt 
Purchase  and  distribution  of  Federal  Re- 
porter digests,  228 

DISBURSING  OFFICERS: 

Relief  from  responsibility 
Jurisdiction  of  Court  of  Claims,  200 

DISCRIMINATION: 

See  INTEBSTAIE  COMKEBCE 

DISEASE: 
Exclusion   of  alien   diseased  person  fxam 
United  States,  89 

DISMISSAL: 

Discontinuance  nonsuit 

Actions    improperly    brought    in    fcrm^ 
pauperx9y  046,  note 
Dismissal  for  want  of  jurisdiction 

Order  made  eof  mero  motu,  1311,  note 
Dismissal  of  bankruptcy  proceedings,  see 

Bankbuptct 
Dismissal  of  petition  by  Commerce  Court, 

222 
State    practice    as    applicable    in    fedeifl 

courts,  1437,  note 

DISORDERLY  HOUSES: 
See  White  Slavic  Tbaitic 

DISTILLED  SPIRITS: 
Internal  revenue  regulations,  108 

DISTRESS: 
Liability   of   collectors  of   revenue,    17 16^ 
note 

DISTRICT  ATTORNEYS: 

Assistant  district  attorneys 
Appointment    by    district    judge,    1211, 

note 
Authority,  1210,  note 
Authority    of    attorney-general    to    a^ 

point,  1210,  note 
Commissions  signed  by  solicitor  general, 

1454,  note 
Not    officer    of    department    of    justice, 

1210,  note 
Right  to  compensation,  1210,  note 
Validity  of  appointment^  1211,  note 
Compensation 
Additional     compensation     in     certain 

cases,  257 
Docket  fees,  1215,  note 
Salaries  of  district  attorneys  in  Texas, 

128 
Salary  in  Nevada  and  New  Jersey,  138 
Duties 
Prosecuting     violation     of     Insecticide 

Act,  4 
Prosecutions  for  selling  ore  eubjeet  to 

miners'  liens,  17 
Prosecutions    for    violating    boiler    iw- 

spection  law,  342 
Reports  to  solicitor  of  the  treasury,  128 
Fees,  see  9Upm^  Compensation 
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DISTRICT  COURTS: 


DISTRICT  COURTS  —  conV^ 


See  also  ^u^^^ra^  District  attorneys;  m/m, 

District  judges 
Adjournment  for  nonattendanoe  of  judge, 

135 
Afmellate  jurisdiction 

Chinese  exclusion  cases,  143 

Conviction  before  commissioner  of  crimes 
in  Yellowstone  Park,  144 
Bailiffs 

Status  as  officers  of  court,  1211,  note 
Certifying  questions  to  Supreme  Court,  231 
Criers 

Status  as  officers  qf  court,  1211,  note 
Exercise  of  powers  conferred  on  abolished 

Circuit  Courts,  249 
Federal  Reporter   and  digests   to   be  fur- 
nished, 228 
Judgments  and  decrees 

Some  of  defendants  not  in  district,  153 
Jurisdiction,    see    supro,    Appellate    juris- 
diction;    tn^a.     Original     jurisdiction; 

Venue  of  actions 
Local  actions,  see  in^ra^  Venue  of  actions 
Original  jurisdiction 

Action  by  United  States  for  money 
fraudulently  obtained,  1216,  note 

Actions  for  customs  duties,  1216,  note 

Admiralty  causes,  139 

Allotment  of  land  to  Indians,  141 

Bankruptcy  cases,  140 

Cases  transferred  from  territorial  court 
on  admission  of  territory  to  state- 
hood, 158 

Certification  of  question  to  Supreme 
Court,  231 

Civil  rights  cases,  140 

Common-law  and  equity  cases,  130 

Concurrent  over  waters  bounding  dis- 
trict, 178 

Concurrent  with  Court  of  Claims,  140 

Contract  labor  cases,  141 

Copyright  cases,  139 

Crimes  and  offenses,  130 

Criminal  jurisdiction  purely  statutory, 
1216,  note 

Crimes  on  Indian  reservations  in  South 
Dakota,  144 

Customs  cases,  139 

Debenture  cases,  139 

Enforcement  of  awards  of  foreign  con- 
suls, 244 

Enforcement  of  right  of  citiaens  of 
United  States  to  vote,  140 

Felonies  in  Yellowstone  Park,  144 

Forfeitures,  139 

Immigration  cases,  141 

Injuries  to  personal  property  by  acts 
done  under  laws  of  United  States,  139 

Intigrnal  revenue  cases,  139 

Interstate  commerce  cases,  139 

National  bank  cases,  140 

Partition  suits  where  United  States  is 
joint  tenant,  141 

Patent  cases,  139 

Penalties  and  forfeitures,  139 

Postal  cases,  139 

Prize  cases,  139 

Prosecutions  for  importing  women  for 
immoral  purposes,  90 

Questions  certified  in  bankruptcy  pro- 
ceedings, 608,  note 
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Original  jurisdiction  —  cont'cf. 

Recovery  of  certain  offices,  140 

Revenue  cases,  139 

Seizures,   130 

Slave-trade  cases,   139 

Suits   against  consuls   and  vice-coniAils, 
140 

Suits  against  persons  having  knowledge 
of  certain  conspiracies,  140 

Suits  against  United  States,  140 

Suits  by  United  SUtes,  139 

Tonnage  cases,  139 

Torts  in  violation  of  law  of  nations  or 
treaty  of  United  States,  1224,  note 

Torts  to  aliens,  140 

Trademark  cases,  139 

Trusts,   monopolies,   and  unlawful  com- 
binations, 141 

Unlawful  inclosure  of  public  lands,  141 

When  in  issue,  1324,  note 
Place  of  trial  in  particular  districts 

Eastern  division  of  northern  district  of 
Ohio,  180 

Middle  district  of  Pennsylvania,  182 

New  Jersey,  177 

Southern  district  of  Ohio,  181 
Powers   of   abolished   Circuit   Courts   con- 

ierred  on  District  Courts,  249 
Power  to  grant  injunctions  generally,  242 
Removal  of  causes  from  state  to  federal 

court,  see  Removal  of  Causes 
Residence  in  district  as  affecting  jurisdic- 
tion, 153 
Rooms    for    holding    court    at    particular 
places  free  of  expense  to  United  States 

Alabama,  162 

Massachusetts,  172 

Missouri,   175 

Nebraska,  177 

North  Carolina,  179 

Oklahoma,  181 

Tennessee,  184 

West  Virginia,  189 
Rules 

Power  of  District  Courts  to  make  rules, 
1440,  note 

Power   of   Supreme   Court   to   prescribe, 
1440,  note 
Statutes  referring  to  Circuit  Courts  deemed 

to  refer  to  District  Courts,  240 
Times  and  places  of  holding  courts 

Alabama,  161 

Arkansas,  163 

California,  164 

Colorado,  164 

Connecticut,  164 

Delaware,  164 

Florida,  165 

Georgia,  166 

Idaho,  164,  258 

Illinois,  167 

Indiana,  168 

Iowa,  161 

Kansas,  164 

Kentucky,  170 

Louisiana,  171 

Maine,  171 

Maryland,  172 

Massachusetts,  172 

Michigan,  172 

Minnesota,  173 
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DISTRICT  OOURXS  —  ^pni'd, 

Timee  and  places'  of  hpl^ing  QOprt^  —  pon, 
Missiaffippi,  174 
Missouri,  ITS 
Montana,  176 
Nebraska,  179 
Nerafla,  177 
New  Hampshire,  1T7 
New  Jersey,  177 
New  York,  178 

Nortl)  Carolina,  179 
North  9»kota,  180 

Ohio,  ise 

Oldahojna,  181 

Oregon.  181 

!Pen&87ivania,  IBf 

Rhode  Island,  1.82 

South  Carolina,  180 

South  Dakota,  188 

Tenikeeaee,  184 

Texas,  185 

Utah,  187 

Vermont,  187 

Virginia,  187 

Washington,  19.8 

West  Virginia^  188 

Wisoop^in,  189 

Wyomjnff,  190 
Transfer  of  causes  in  par^ii^lar  districts 
'    Montana,  176 
Transfer  of  causes  to  anot^r  division  of 

district  i)y  agreement,  156 
Tranter  of  causes  to   proper  division  of 

district  of  Idaho,  259 
Transfer  of  criminal  ca^es  to  another  4iv>' 

sipn  of  district,  S5T 
Transitory    actions,    see    infra.    Venue    of 

actions 
Trial 

Causes  commenced  in  abolished  Circuit 
Courts,  249 

Process   served    on    part   of   defeii^dants 
only,  163 
Venue  of  actions 

Creation  of  new  district  or  division,  157 

Criminal  proceeding,  154 

Districts    containing    several    divisions, 
154 

District  where  defendant  or  one  of  de- 
fenda;9t9  resides,  153 

Division  of  district  wf^ere  defendant  or 
one  of  defendants  resides,  154 

States  containing  sev^r^t   districts,   153 

Subject-matter  of  local  action  i^  two  or 
more  districts,  155 

Transitory  actions  in  states  containing 
several  districts,  159 
Writs  necessary  to  exercise  of  jurisdiction, 

241 

DISTRICT  JUDGES; 
Allowance  for  traveliiu;  expenses,  ZiQ 
Assistance  from  Judges  of  pther  dMricts, 

136. 
Authority  to  hold  Circuit  Coi^t,  IZi^,  note 
Bias  or  prejudice 

Designation  of  anoth#|r  judge,  X.37 
Designation  to  act  in  aiioth^ir  M»%X}9t,  135 
Disqualification 

interest  in  pending  CfMUMse,  .137 

Relationship  to  piM'jties  to  PfsndJAg  -cause, 

137  ^ " 

Division  of  business,  138. 


DISTRICT  JUDGES  — po*i#U 
Djity  to  sit  in  Circuit  Court  of  Apjp^ls, 

Oath  of  office  p^rescribed;  €40 
Place  of  residence 

In  genera],  240 

Norther]^  district  of  Alabama,  1^ 
Powers 

Appointment    of   oommisstoners    to    ad- 
minister oaths  to  appraisers,  I<^ 

Holding  court  iif.  anothS^r  district^  |.S7 

Injuncnons,  ^42 

Jfe  exeat,  £41 

Recjuiring  security  for  peace,  248 
Prejudice 

iSesignation  of  aj|other  j<Mi|ge,  137 
^tirement,  24^ 
Salary 

Pay  on  retirement,  ^1 
j3ttbstitu|;ion 

Bias  or  prejudiee,  191,7 
Vactfinicv  in  office 

Continuance  of  proceedings  l^  deif^,  138 

PJSTOICT  OF  COMJMBJA: 
Appeals  from  Court  pt  App^s  ojf  district 
to  3MPreinie  Court  o|  jfvX^i^A  Sta^>  235 
C9Vr^  of  App^)9 
Ap|W»l«    t9  JSuprjE^ne   Court   of   United 

States,  235     ^ 
Certiorari  tv9^  3vprenie  CoDrt  ol  ITnited 

SUtes,  236,  1378,  npto 
Hevieir  by   Suprepo^  (3o.vrt  of  United 
Stat^,  1377,  Jiote 
Extradition  of  fugitives  tr^m  justice,  1074, 

Judges  of  District  of   Cp^umjlijji.  Supreme 
Court 
Eo^tl^  to  Tft^T^  pay«  }^h  note 

Judl^Vll  <|j»trij5t  for  pertain  purpoam,  949, 
note 

^nii^t«ire  of  adMltarated  or  ini^branded 
insecticidea  i^  PlsJrict  pf  Colunbia  pro- 
hibited, 2 

Supreme  Cour^  its  pourt  o^  United  States, 

DISTRICTS: 

DIVIDENDS: 
Declaration  and  payment  of  dividends  in 
bankruptcy,  sea  B^flrssupTcr 

DIVI«IO!C  or  OPINION: 
Review   by   Supreme    Court  of   anti-trust 
eases  in  Circuit  Court,  13^^  note 

DIVORCE; 
Jurisdiction 
Requirement  pf  r^j»i<)[ence,  see  Alaska 

hi^hwj  hr  .alimo^^y,  aee  Bankhuptcy 

©OCXpS: 
See  CALENfs^s  ^u  JkifUffSfM 

DOCUMElffTS: 
See    also    9cBijc    DooDMravrss     Pubuc 

fflHNTfllU 

Custody  of  documeota 
Light-house  establiribnvMit,  1263 

DOMESTIC  «B!WANT9; 

Importation  of  foreign  domestic  servants 
not  prohit^ited,  90 

DOMICILE 
As    ^ffs^ifig    iwi^Aktt9n    9f    iwjakruptey 
courts,  sed  BAifny^VPT 
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DOWER : 
Right  of  dower  as  as«et.a  in  ^nltrnpl^nr,  see 

Ban^euptcy 
Right  of  widow  of  deceased  bankrupt,  528, 

note 
Sale    of    bankrupt's    property    free    from 

dower  right,  see  Ban^buftcy 

»»AW8IUP0P8; 
See  Navioabub  Watebs 

DRUGS: 
fiae  Food  anb  Dboos 

DUCES  TECUM; 
See  Bv|i»NCB 

DUE  PROCESS  OF  LAW: 
See   also  Civil  Riquts;   CoNSTiryTPi^AL 

Law 
Rendition  in  extradit(oB  prpc^ip^,  1073, 

DUTIES: 

Se^  (7IJ9TOM8  PVTW 
EDITIONS: 

See  CoraiiOHT 
EDUCATION : 

See  also  Indiaiys;  Schools 
Appropriations  to  aid  marine  schools,  67 
Army  service  schools 

Leave  of  absence  to  instructors,  408 
Detail  of  naval  officers  to  marine  schools, 

«8 
Discontinuance  of  marine  schools  for  good 

of  serviee,  68 
Land  grants  in  aid  of  schools,  860,  1056, 

note 
Marine  schools  established,  67 
Power  of  Hawaiian  legislature,  83 
Receipts  from  national  forest  reserves 

Payment  to  state  school  funds*  393 
Sentence  to  marine  schools  as  punishment 

for  crime  profiibited,  68 
Teaching  military  tactics  in  state  schpols, 

1056,  note 

EJECTMENT: 
Amount  in  controversy,  1237,  note 

ELECTION  OF  COUNTS: 
See  Indictments  and  iNFO^j^ATiosiB 

ELECTION  OF  REMEDIES: 

Filing  claim  against  banl^rupt  in  Ueu  of 
rescinding  contract,  819,  note 

3SLECTI0NS: 
Accounting  for  campaign  funds,  69 
Actions  relating  to  federal  ejections 

Jurisdiction,  1249i  note 
Bribery  of  voters 

Power  of  Congress  to  prohibit,  1057,  note 
Campaign  funds 

Accounting,  69 
"  Candidate  "  defined,  72 
Collateral  attack,  431,  note 
Cpntributione  tQ  ciimpaiga  funds 

Detailed  statement  required,  70 
Crima9  cpipmUtad  in  violation  of  ejection 
law 

Punishment,  1057,  note 
Definitions 

"Candidates,''  72 

Political  committee,  69 
Expenditures    for    purpose    of    influencing 
elation  of  mamber^  of  Cppgreis 

Statement  required,  71 


ELECTIONS  —  conVd, 
Ii^t£rl^reitfi!c  with  eJ#ict}ve  frfinchisc 

Constitutionality  of   statute,   1057,  note 
Intimidation  of  voters 

Power  of  Congress  to  prohibit,  1057,  note 
Members  of  Congress 

In  general,  44 

Statement  of  election  expenses,  70 

Statements  as  to  promise^  ^pd  expendi- 
tures, 72 
Nominations  of  sei^atprs  and  members  of 
Congress 

Statement    of    expenditures    to    proeure 
nomination,  73 
Officers  of  political  committees,  69 
Political  commit^ 

Dpflnitioiv  60 

Officers  required,  69 
Primary  conventions 

Statement     of     capip^ign     expenditiires 
and  promises  by  candidates,  73 
Publicity  to  peUtic^l  contributions,  71 
Punishment  tor  violation  of  election  law, 

71 
Receipts  for  expenditures  by  political  cpm- 

mfttees,  69 
Right  to  vot^  as  protected  by  civil  rights 

acts,  872,  note 
Senators 

Statements  as  to  promises  and  expendi- 
tures, 72 

PLECTIUCJTV: 

Poles  and  wires  on  public  lands  * 

Gjrant  to  remain  jiuthoriied,  369 
Use  in  mining 

Investigation  by  bureau  of  mines,  270 

EMBEZZLEMENT: 
By  officers  of  nationd.!  bful^f,  16)^,  note 
Indictment 
Allegations  aa  tp  re)#|;ion  of  def^pdant  to 
government  and   o^vnership  of   money 
appr^priati^,  14fM^»  opte 
l^\\\iy  ^s  i^aet^  try  4jlwharge  i^  ^k- 

rupt^,  678,  note 
Subjects  of  embezzlem^t 

Fees  received  by  (l^rk  of  federal  court, 
1460,  note 

Condemnation  M  Indian  lands,  1151,  note 

CondewiwtiPV  of  Ignd  b^  governmeiit,  1721, 

note 
Poiirer  of  Hawaiiap  lefrisUture,  83 

Procedure 

Issues  of  fact  triable  by  jury  in  Havaii, 

1320,  QOt^ 
State   practice  as   applicabU  in  federal 
courts,  J431S,  note 
Rempval  of  coi»dempation  proceedii^  to 

federal  court,  120L  note 
Right    of    railroad    to   copdemn    Uod    in 
Alaska,  a^e  Ai«4aKA 

EMPLOYERS'  LIABILITY: 
Action  to  enforce  liability 

JpriA4ictio9  of  Cir^it  Court?,  1238,  note 
Equipment  of  locomotives,  see  EAlUIOAns 

Injuries  tp  emp^y^e^  pn  Panama  C^nal, 

j9e«  I9THMUIV  Canal 
Removal  of  c»|iaes  tp  federal  court,  1273, 

note 
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ENABLING  ACTS : 
Admission  of  New  Mexico  and  Arizona  to 
Union,  355 

ENCAMPMENTS : 
See  Militia 

ENGINEER  CORPS: 
See  Abmy 

ENLISTMENT: 

See  Navy 

ENTRY  OF  VESSELS: 
See  Customs  Duties 

ENUMERATION : 
See  Census 

EQUAL  PROTECTION  OF  LAWS: 
Denial  of  ri^^t  as  ground  for  removal  of 
cause,  1227,  note 

EQUITY : 

Clean  hands  of  plaintiff  in  copyright  in- 
fringement suit,  937,  note 
Concurrent  jurisdiction,  1429,  note 
District  Court  as  court  of  equity  deemed 

always  open,  134 
Execution  to  enforce  decree  in  equity,  1407, 

note 
Joinder  of   legal   and  equitable  causes  of 

action,  1434,  note 
Jurisdiction  of  courts  of  bankruptcy,  see 

Bankbuptcy 
Jurisdiction  of  federal  courts 

Extent   of   equitable   jurisdiction,    1427, 
note 

Inadequate    remedy   at   law,   243,    1427» 
note 
Jury  trial  in  equity  cases,  1429,  note 
Objections  to  jurisdiction 

Time  to  object,  1429,  note 

Waiver,  1429,  note 
Parties  to  suits  in  equity 

General  rule,  1432,  note 
Pleading 

Amendment  of  bill,  1444,  note 
Practice  in  equitable  actions  in  Alaska,  see 

Alaska 

ERROR,  WRIT  OF: 
See  Appeal  and  Ebbob 

ESCHEAT : 
Land  held  by  national  bank  in  excess  of 
requirements,  1506,  note 

ESTIMATES,      APPROPRIATIONS,      AND 
REPORTS: 

Acquiring  lands  at  head  waters  of  navi- 
giible  streams,  391 

Aiding  marine  schools,  67 

Annual  appropriation  for  fine  arts  commis- 
sion, 80 

Annual    estimate    of    attorney-general    for 
purchase  of  Federal  Reporter,  229 

Annual  financial  statement  of  secretary  of 
agriculture,  7 

Annual  report  of  attorney-general  of  pro- 
ceedings of  Court  of  Claims,  209 

Annual  report  of  clerk  of  Court  of  Claims, 
199 

Annual  report  of  Court  of  Claims  to  Con- 
gress, 210 

Annual  report  of  public  printer 

Disbursements  for  office  of  superintend- 
ent of  documents,  310 

Annual  report  of  secretary  of  navy,  76 


ESTIMATES,      APPROPRIATIONS,      AND 
REPORTS  —  cmrd. 

Annual  statement  of  fiscal  affairs  of  In- 
dians, 106 

Appropriations  for  bureau  of  Indian  af- 
fairs, 103 

Appropriations  for  light-houses 

Expenditures  by  bureau  of  light-houses, 
264 

Appropriations  for  navy 

Indirect  charges  incident  to  work  done, 
282 

Appropriations  for   purchase  of   land   for 
conservation  purposes,  391 

Appropriations  for  public  grading 
Disbursement,  326 

Appropriations  for  recruiting  in  navy 
Expenditure,  281 

Appropriations  for  repair  of  interior  de- 
partment buildings,  77 

Appropriations  for  river  and  harbor  works 
Combining  contracts,  349 

Authority  of  Hawaiian  legislature,  83 

Cost    of    irrigation     projects    on    Indian 
lands,  95 

Cost  of  work  on  Indian  reservations,  94 

Department  of  agriculture,  8 

Estimates  for  purchase  of  Supreme  Cbnrt 
reports,  228 

Estimates  for  salaries  in  agricultural  de- 
partment. Si 

Estimates  of  expenditures   for   regulating 
immigration,  77 

Exception  of  national  forest  reserve  com- 
mission, 393 

Expenses   by   departments  limited   to   ap- 
propriations, 1058,  note 

Expenses  of  parting  and  refining  bullion, 
37 

Expenses   of   railway   postal   clerks,    1057, 
note 

Falsification  of  accounts  and  reports 
Punishment,  79 

General   appropriation   laws  applicable  to 
Hawaiian  Islands,  82 

Irrigation  projects  on  Indian  lands,  95 

Isthmian  canal 

Estimate  for  expenditures,  350 

Postal  service 
Appropriations    for    overtime    work    of 

letter  carriers,  300 
Expense  of  establishing  savings  deposi- 
tories, 299,  302 

Printing  and  binding  reports,  310 

Protection  of  watersheds 

Co-operation  with  states,  391 

Reimbursement  of  appropriations 
Maintenance    of    supervising    arehitect's 
office,  332 

Reports   as    to   use   of   Indian   appropria- 
tions, 103 

Reports  of  boiler  inspectors,  see  Raiukoads 

Reports  of  expenditures 

Appropriations  for  Commerce  Court,  77 
Appropriations    for    Court    of    Customs 

Appeals,  77 
Naval  appropriations,  283 

Reports  of  postal  savings  depositories,  294 

Reports   of    railway   accidents,    see   Rail- 

BOAD8 

Statement  of  expenditures  for   Commeroe 
Court,  77 
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ESTIMATES,     APPROPRIATIONS,     AND 
REPORTS  —  conrd. 

Statement  of  expenditures  for  Court  of 
Customs  A-ppeals,  77 

Statement  oi  expenditures  in  forest  ser- 
yice,  8 

Statement  of  expenditures  in  maintenance 
of  lighthouses,  77 

Statement  of  expenditures  in  repair  of  in- 
terior department  buildings,  7? 

Statements  of  proceeds  of  sale  of  old  ma- 
terial, etc.,  77 

Supplies   purchased   for   executiye   depart- 
ments 
Report  to  general  supply  committee,  308 

Transfer  of  apparatus  and  supplies  from 
capitol  building  to  other  departments, 
333 

ESTOPPEL: 

Aoquiesoence  in  breach  of  contract,  see 
Paibnts 

Assignor  of  patent  estopped  to  deny  ralid- 
ity,  1619,  note 

Licensee  of  patent  estopped  to  deny  yalid- 
ity,  1622,  note 

Licensor  of  patent  estopped  to  deny  valid- 
ity, 1628,  note 

EVIDENCE: 
See  also  Depositions;  Witnbssxs 
Admissibility 
Books  and  papers  produced  by  order  of 

court,  1058,  note 
Testimony  given  at  former  trial,   1059, 

note 
Testimony    of    deceased    witness,    1059, 
note 
Authentication  of  foreign  judgment,  1064, 

note  9 
Authentication  of  records,  1064,  note 
Certified   copies   of    departmental   records, 

1063,  note 
Certified  copies  of  judicial  records 

Records  of  abolished  Circuit  Courts,  249 
Departmental  records,  1063,  note 
Documents 
Admissibility  of  unstamped  instruments, 

1165,  note 
Certified  copies  of  documents  filed  with 
interstate   commerce   commission,    125 
Records  of  pension  office,  1063,  note 
Form  of  taking  testimony  by  referee,  434 
Immunity  of  witnesses   in  United   States 

courts,  78 
Judicial  notice 

Powers  of  public  officers,  1688,  note 
Regulations  of  commissioner  of  agricul- 
ture, 446,  note 
Judicial  records,  1064,  note 
Mode  of  proof,  1059,  note 
Perpetuation  of  testimony,  1061,  note 
Power   of  Congress  to   prescribe  rules  of 
evidence  for  state  courts 
Revenue  stamps  on  bills  and  notes,  1165, 
note 
Production  of  books  and  papers 
Agents    of    corporation    as    "parties/' 

1058,  note 
Power  to  compel,  1058,  note 
Records  in  possession  of  others  than  par- 
ties, 1058,  note' 
Subpcena  dvcet  ieeunt,  1062,  note 
Proof  of  foreign  statutes,  1066,  note 


EVIDENCE  —  wnVd. 
Records  (see  also  supra.  Judicial  records) 

Presumption  of  genuineness,   1063,  note 
State   rules  of  evidence   as   applicable   in 

federal  courts,  1437,  note 
Statutes 

Proof   of   state   or   territorial   statutes. 
1064,  note 
Subpoena  duces  tecum 

Sufficiency  of  application,  1062,  note 
Transcripts    from    Treasuiy    Department, 

1063,  note 

EXAMINERS: 
Special  examiners,  see  Depositions 

EXCEPTIONS,  BILL  OF: 
See  Appeal  and  Ebbob 

EXCISE: 

See  INTEBNAL  RSVENtTK 

EXCLUSION  ACTS: 
See  Chinese  Exclusion 

EXECUTIONS: 

Bo<hr  execution  against  defaulting  oflleer, 

1067,  note 
Exemption  from  execution 

Claims    against    collecting    officers    for 
money  paid  into  treasury,  1067,  note 
Issuance 

Issuance  to  marshal  of  another  district, 
154 

Power  of  Supreme  Court,  230 
Lien 

Effect  of  creation  of  new  district,  157 

Lien  dissolved  by  bankruptcy  of  debtor, 
see  Bankbuftct 
Power  to  issue 

Courts  of  equity,  1407,  note 
State   statutes   applied   in   federal  courts, 

1439,  note 
Stay 

Following  state  practice,  1066,  note 

EXECUTIVE  DEPARTMENTS: 
Assistant  secretaries 

Powers  and  duties  in  general,  1068,  note 

Presumption  of  authority,  1068,  note 
"Department"  defined,  1068,  note 
Holidays 

Saturday  afternoons,  1068,  note 
Hours  of  labor 

Saturday  half-holidays,  1068,  note 
Regulations 

Effect  as  law,  1068,  note 

Mode  of  promulgation,  1067,  note 
Transfer  of  employees 

Construction  of  statute,  1068,  note 

EXECtTIVE  MANSION: 
See  PuBUC  Buildings  and  Pbopebtt. 

EXECLTORS  AND  ADMINISTRATORS: 
Actions  by  personal  representatives 

Jurisdiction  of  federal  courts,  1269,  note 
Claims  against  estate 

Trial  by  jury,  434,  note 
Consular  administration,  66 
Jurisdiction  of  federal  courts  in  adminis- 
tration of  estates,  1230,  note 
Parties    to    banlcruptcy     proceeding,     see 

Bankbuptct 
Right  of  executor  to  nrove  claim  against 

bankrupt's  estate,  702,  note 
Right  of  personal  representatives  of  clerk 

of    Supreme    Court    against    defaulti|ig 

deputy,  225 
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EXEMPTIONS: 

ApyphcaiioD  to  exemplioh  laws 
Fines,  1^3,  note 

EXPLOSIONS  AND  EXPLOSIVES: 
Um  fft  e±ffti»f^m  in  talMiikg 
Investigation  by  bureau  df  ItiiMf  270 

EXPRESS  COMPANIES: 

Se6   l2(TE&8TAft  doMMilEdB 

EXTRADITION: 
Alaska 

Power  of  ^ffovemor  to  demand  «xtfa«(i* 
tl6n,  l0?4,  note 
Appeals 

Supreme  Court  tft  United  8iaie«,  I(M2, 
note 
Authentication  of  pfdit^nl^f  1078,  Mte 
Bail 

Bail  pending  exftniinatiolf,  107dy  Mte 

Right  of  accused  to  bail,  1080,  note 
Change   from   territorial    to   s^ate  govern- 
ment, lO&i,  note 
Change  against  jiecused 

Sufficiency,  ICffty  note 
Complaint 

llakihg  bik  informaiion  and  b^tief,  1070, 
Bote 

Sufficiency  in  general,  1070,  note 

Sufficiency    under     treaty    with     Great 
Britain,  l7dd,  note 

Verification,  1070,  note 
Construction  of  federal  statutes 

rKecisions   orf   federal   couris   binding  on 
state  courts,  1075,  note 
Construction  of  treaties,  106>d,  note 
Demand  by  foreign  government,  1072,  note 
t)epo8itions 

Translation,  1073,  note 
Description  of  offense  in   indictment 

Treaty  with  Great  Britain,  itOO,  note 
Due  process  off  law,  t(fi^,  note 
Evidence 

Aritli^titicjatiofi  of  deposftiotts,  1073,  hote 
Exti^tfditliLhld  offctises 

Determffiation    by    cotintrj'    of    asylum, 
1073,  note 

Torgeff    irtidef     tt^Aty    with     Bavaria, 
1788,  note 

Tefttfft  <rf  f^featy,  16721,  note 

"  Treason,  felony,  or  other  crimes,"  itftS, 
note 
Puffitft^rs  from  justtee 

Selief  of  innocence,  1076,  note 

Motive  in  leaving  sfat^,  i073,  not<^ 

Question  of  fact.   10l76,  tfiote 

Wtiffaftt  as  prima  facie  evidenc^  lOfO, 
HoUi 

Who  tire  generally,  1076,  note 
F»gitlves  i*  Indian  Territory,   1185,  note 
Habeas  corpus 

Presumptions/  1081 «  note 

Review  of  commissioner's  d^cisioA,  1078, 


Scope  of  inquiry,  1081,  not* 
Hoarinlf 

Motive  for  proceeding,  107».  note 

Motive    of    demanding    executive,    1079, 
note 

Ri^t  of  accused^  1070^  note 
IMrtity  of  •ffease  eha^gedy  1070,  note 
Identity  of  prisoner,  1072,  Aofe 


iSTfiAmflO^  —  coni'd. 
Indictment  accompanying  requisition 
f)escfiption  of  offense',  1070,  note 
Necessity,  1076,  note 
Sufficiency,  10761,  not^ 
International  rendition 
j'bwer  of  states,  1614,  note 
State  legislation  in  aidf  of  fedetal  statr 
uiesf  1074,  note 
Interstate  retrdition 
Demand    by    territorial   governor,    l074, 

Aote 
fiaoeas  corpus  in  federal  courts,   1 10^, 

note 
Principles   gt/vtfi^ing    international    ren- 
dition not  appf|cf%te,  i(fl4,  note 
tifeview*  hy  federal  cotrrts,  1080,  note 
Review  by  state  courts,  1080,  note 
Jurisdiction  of  commissioner,  107£,  itd4^ 
Offetf#09    «lltr«ditAhl9,    se»    ^Up^f    Mtt^tt- 

ditable  offenses 
I^^ftfotftf    etiridlMVcf     fM«     tfls^    Miyi^, 
Fugitives   from   justMjT 
rtisflim  Binder  seM^no^  lA  aa^lfttt  tfteie, 

1074,  note 
Tfeiriy  wHh  lUOf,  1791,  note 
Porto  Rico 

Power    of   governor    to    demand   extra- 
dition, 1074,  note 
Power  to  extradite  bankrupts,  531,  note 
Preliminary  examination 
Bail  p^ding  examination,  1073,  note 
In  general,  1071,  note 
F'rooeedings  after  rendition 

Trial  for  different  offenses,  1081,  note 
I'rial  for  prior  offense,  t071,  note 
Trial  for  subsequent  offense,  Ufti,  note 
Refuel  to  hontor  fequisition 
Race    prejudice   against   fugitive,    1074, 

note 
ftefusal  to  honor  requisition  as  abroga- 
tion of  treaty  provisions,  1700,  note 
9^ue8t  equivalent  to  clemand,  1072,  note 
fieq[uisition    (see    also    supra,    Aefusaf   to 
honor  requisiiidn) 
Affidavit  sufficient  basis,  1076^  note 
Requirement   of  indictment  to   support^ 

1078,  note 
'tTerifted  complaint  as  t>asis,  10761,  note 
Review  of  proceedings 
In  i^neral,  1080,  note 
Power    of    courts    of    demanding    state, 
1081,  note 
Second  extradition  for  same  eAeine,  1082, 

note 
Surrender  of  accused 

Discretion  of  executive,  1070,  note 
Surrender  of  citizens  of  United  States  for 

trial  in  foreign  country,  1073,  note 
Trial  for  different  otfenses^  1071,  note 
Trial,  for   offense   committed    after  extra- 
dition 
Tr^W  wHh  Qtwi  Britain,  1790,  note 
Trial  of  offender  on  charge  named  in  pro- 
ceedings 
Treftty  with  Great  Britain,  1780,  note 
Ulterior   purpose   in   securing  extradition, 

1073,  not^ 
Unitod  States  commissioners' 

Powers,  952,  note 
Variant  htftWten  eonplaini  and  efltese, 
1070,  n(A« 
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EXTRADITION  —  ^nVd, 
Warrant  6f  e't^titiy^ 
Deaeriptiofi  %\  mmk,  ld80.  rm       . 
Form  and  requirements  gen^fdUf,  1080, 

am 

FAtSfi  ACCOUNTS  ANC  REPORTS: 
PHnishment  for  falsification  of  accounts,  79 

FAJ.se  itoRiSONMEliT: 

UkhiiHlkB    Ki    ktt^M    yy    dlacUafUl^    in 
bankruptcy,  575,  note 

FALSE  PSRgONAflON: 

Njtturafiaation  proceedings,.  1530,  note 
(>btaining  fraudulent  credit,  1082,  note 

FALSE  PRETENSES: 
Ground    for   refMn|f   dfsclfft^^e    \^  fftink- 
ruptcy,  560,  if6{^ 

FARMERS: 
Liability   to   involuntary   bankruptey^   iee 
BANKBUPrer 

FARRIBRfS: 
SM  Abi» 

FEDERAL  CORPORATIONS: 

FEDERAL  QUB6TI0N: 
Appellate  jurisdiction   of  SupreaM  Court, 
830 

FEMALES: 
See  Women 

rt::^<?feS: 

Erecting  fences  tik  int^i'natidAal  boundary 

to  k^  oiii  dMiied  6atiJe,  7 
Inclosure    of    public    lands,    see    public 

ULntta 

FERRIES : 

Regulation  o^  rates 

Power   of   state   not   affected   by   Inter- 
siate  Commerce  Act,  11^3,  note 

FIERI  FA€IA9: 
See  ExBCunoN 

FINDlNfeS: 
Review  of  findings  of  fact,  see  Appeal  ahd 
Ebbob 

FINE  ARTS  COMMISSION: 
Creation  and  duties,  80 
Expenditures  tutboriced,  80 

FINES: 
See  also  Pshai.tiii6  ilNB  FoBfEivntts 
Effect   of   discharge    in    bankruptcy^    673» 
note 

FIRE  EXTINGUISHERS: 
Apparatus  on  motor  boats  for  extinguM- 
ing  burning  gasoline,  4l 

FIRES: 

Building  fres  on  pubfic  tanas'  or  Indian 

reservatioBS,  08 
Protecting  watershed,  of  igvig^ble  sf reams 

Co-operation  of  siafes,  S#l 

FISH  AND  FISHERIES  f 

Licensing     fishing     boats     in     Hawaiian 

Islaridi,  1116,  &U 
Rights  of  riparian  owners  in  AfaniC,  426, 

HOW 
Seal  fisheries  in  Alaftlt,  lo 

FLAGS: 
iCes^lsfri^tfoft  Hi  trkdemtfi,  pr^lbi^^d,  396 


FLORIDA: 

AdnMralty    fir^c^dih^^  ifi    ^iHfiJfil    lAs- 
tmt  cmH  dpeit  at  iilUAtk,  iSS 

Customs  collect \ofi.  diififici 
Nfttte  «irf«gea,  51 

Judicial  districts  ik  Hiotidn,  iH 

I^6rt   of   ^iitr^    edtablistted   Hi   Mhi  An- 
drews, 54 

FOG  SIGNALS: 
See  Lidriis  Ai^b  &tj«rf# 

FOLLOWING  STATE  PRACTICtf? 
Bail  beMs;  040,  notc^ 

FOOD  ANfc  tiRVO^: 

Adulteration  ■ 

Addition  of  coloVinff  ma£tef,  I(nF3,  note 
Penalty    for   aJuItetaiin^   butter,   1088, 

noie 
Silver  coatiqg  on  candy.  1084,. note, 
Blendea   afticW    (Me   also   infra,   Marks, 

brands  and  labels)  ^  ,. 

''Comoound"      and      ^' blend"      distin- 

guisned,.  1005,  note 
Brands,  see  infra,  Maries,  brands,  aim  labels 
Butter 
Adutiertiiion,  jOS^,  note 
Inspection  of  books .  of  mfinuiactiirer  of 

process  biiiier,  1666,-  note 
Marking    or    branding    process    butter, 

1089^  noie 
Penaliies  f^r  adiitiera^ion,  ICfSSy  ndle 
Process  ouiter,  I0881,  note 
^famp  tax  on  adulterated  of  renovated 

gutter,  1088,  noie 

Can^y  j       jf^ 

Silver  coi^ting.  as  aduIt^raCioh,  1004,  iiote 

Canned  ^ruii 
Misbranding  as  io  plice  of  growth,  M>06, 

tteese 

Constitutionality  of  manufactuflnj  tax, 
ip90<  note  ,  , 

Coloring*    aftidles    Its    aduUefati6fi,    i093, 

note 
66nip6'tindd   (see  dfso  irifrS,  Mtifkli,  ikflCnds, 

"B^d"     aisiiTigaigbd     ff6ia     '*tom- 
^  pound,"  1095,  note 
lfcfii?iti< 


^sorption/^lOSd,  tiof6 


\m 


"  Perivative,"  1095,  ik)te 

g&rivaiived,  s^e  itifra,  mijoi 
riigs 

Derivatives,  1006,  n^te  ■  , 

Labeling  drii^,  s^e  infrdf  sUfka,  ofi^nds, 
.      apd  WfeU  .... 
fixamihation    of    in^pofted    a^rti6teil,    f099, 

,  uqte 

^orfeitiif^   6/   adulief&ied    of    mjs^rajided 
articles,  ^ee,  infra,  Seicur^  of  Adulterated 
of  misbrrfiid^  ^rticfes     ,     . 
guaranty  agaiAsj  i(iisbVtfMinji(,  I^*  note 
ImpofMion  iff  fdSA  afticfes  piohfj^tfed 
Countries  diMriminating  against  United 
SUte/^,  1091,  n6t< 
Inspection  6f  iiiipibried  sfriicfes,  lOtTl,  note 
Ifil^stai^  corHfii^m 
Original  pac'fca^,  lAMf,  HoU 
Shipmeirf  fOr  C'6AsiiiA6tioti   aft^  n'6f  for 
sale,  1098.  Me 
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FOOD  AND  DRUGS  — conr A 
Interstate  oommeroe  —  is/ont^d. 

Shipment  for  use  by  consignee  as  raw 
material,  1098,  note 

Shipment  from  manufacturing  agent  to 
owner,  1098,  note 

Transportation   of   adulterated    or   mis- 
branded  articles  prohibited,  1092,  note 
Labels,  see  inim,  Marks,  brands,  and  labels 
Liquors 

Coloring  as  adulteration,  1093,  note 
Macaroni 

Coloring  as  adulteration,  1093,  note 
Manufacture  of  adulterated  or  misbranded 

articles  prohibited,  1092,  note 
Marks,  brands  and  labels 

Blended  articles,  1096,  note 

Compounds,  1095,  note 

Cotton-seed  oil   labeled  salad  oil,   1096, 
note 

False   label   as   to  place  of  growth  of 
canned  fruit,  1096,  note 

False  labels  as  to  place  of  manufacture, 
1091,  note 

Flavored   cane   syrup    labeled    '*  blended 
maple  ssmip/'  1096,  note 

QuarantT    by    wholesaler    against    mis- 
branding, 1097,  note 

Interstate  transportation  of  misbranded 
articles,  1092,  note 

''Label"  defined,  1095,  note 

Labeling  deteriorated  drugs,  1094,  note 

Labeling  imitations  or  blends,  1094,  note 

Misleading    statement    as    to    curative 
effect  of  medicine,  1094,  note 

Neoessiir  for  labeling  drugs,  1095,  note 

Process  butter,  1089,  note 

Seixure  and  condemnation  of  misbranded 
articles,  1095,  note 

Water  labeled  as  spring  water,  1096,  note 
Misbranding,  see  9upra^  Marks,  brands,  and 

labels 
Offenses  against  act 

Prosecution  on  information,  871,  note 
Oleomargarine 

Articles  taxable  as  oleomargarine,  1084, 
note 

Bond  for  complianoe  with  statute,  1085, 
note 

Construction  of  act  by  treasury  depart- 
ment, 1088,  note 

Failure  to  destroy  stamps  on  emptied 
packages,  1087,  note 

Failure  to  stamp  packages,  1087,  note 

Inspection  of  manufacturers'  books,  1089, 
note 

Manufacture,  1084,  note 

Manufacturers'  tax,  1084,  note 

Mixing  coloring  matter  as  manufactur- 
ing, 1084,  note 

Prosecutions    under    oleomargarine   act, 
1085,  note 

Removal  of  labels  and  stamps,  1088,  note 

Retail  dealers,  1085,  note 

Sales    in   unauthorized   packages,    1085, 
note 

Stamps  on  emptied  packages,  1087,  note 

Taxation  of  dealers,  1086,  note 

Taxation  of  manufacturers,  1084,  note 
Poisonous  ingredients  added 

Question  for  jury,  1094,  note. 
Process  butter,  1088,  note 


FOOD  AND  DRUGS  — oonlU 
Prosecutions  for  violating  statute 

Verification  of  informa&on 
Rnnilations 
See  also  wvLpra^  Marks,  brands,  and  labds 
Books  to  be  kept  by  dealers  in  oleoniar- 

garine,  1089,  note 
Inspection  of  pM)cess  butter,  1089,  note 
Power  to  promulgate,  1093,  note 
Seixure    of     adulterated    or    misbranded 
article 
Burden  of  proof,  1098,  note 
Conditions  precedent,  1098,  note 
Constitutionality  of  statute,  1097,  note 
Interstate    commerce    shipments,    1098, 

note 
Intervention,  1098,  note 
Jurisdiction,  1098,  note 
SuiBciency  of  libel,  1098,  note 
Verification  of  libel,  1098,  note 
Spirits 
Blended  whiskey,  1096,  note 
Labeling  blends  or  imitations,  1094,  note 
Misbranded  or  adulterated  whi^ey,  1092, 
note 
Standard  of  strength  and  purity,  1091,  note 
Syrups  and  molasses 
Branding  mixtures  and  compounds,  1096, 

note 
Cane  syrup  branded  maple  syrup,  1096, 
note 
Tea 
Destruction    of    tea    below    government 

standards,  1091,  note 
Establishment  of  standard  quality,  1000, 

note 
Importation   of   inferior  standards  pro- 
hibited, 1090,  note 
Inspection  and  testing,  1090,  note 
Vinegar 
Labeling  blended  or   imitation   vinegar, 

1095,  note 

Test  of  adulteration,  1094,  note 
Water 
Labeling  bottled  water  as  spring  water, 

1096,  note 
Whiskey 

See  «ttpra,  SpiBira 

FORCIBLE  ENTRY  AND  UNLAWFUL  DE- 
TAINER: 
Amount  in  controversy,  1237,  note 

FOREIGN  COIN: 

Deposit  in  United  States  treasury,  36 

FOREIGN  COMMERCE:       , 
See  also  Intbrstatb  Commebcc 
Definition,  338 

FOREIGN  CORPORATIONS: 

See  COBPOBATIONB 

FOREIGN  GOVERNMENTS: 
Disclosure  of  national  defense  secrets  to 
foreign  government,  274 

FOREIGN  LABORERS: 
Exception  to  prohibition  of  importation,  90 
Importation  prohibited,  90 

FOREIGN  POSSESSIONS  OF  THE  UNITED 
STATES: 
See  Hawahan  Islakdb;   Phuipfuvs  Is- 
lands; POBTO  Rioo 

FOREST  RESERVES: 
See  TiMBfa  Lands  and  Fobxst  Rkscevcs 
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FORFEITURES: 
See  Penalties  aio)  F(»feituib8 

FORGERY: 
Civil    senrioe   examination    vouchers,   947, 

note 
Defenses 

Invalid  instrument)  047,  note 
Homestead  applications  and  affidavits,  047, 

note 
instruments  to  procure  money  from  United 

States  generally,  048,  note 
Offering   forged   instruments    in   evidence, 

947,  note 
Pension  affidavits,  948,  note 
Printing  securities  of  United  States  without 

authority,  048,  note 
Signing  bank  notes  without  authority,  047, 

note 

FORMA  PAUPERIS: 
Actions  in  federal  courts,  see  Ck)6T8 

FORTIFICATIONS: 
See  National  Dkibnbb  Secbbtb 

FRATERNAL  SOCIETIES: 
Registration  of  emblem  as  trademark  pro- 
hibited, 396 

FRAUD  AND  DEClJlT: 

S<M  also  False  Pebbonation 

Cause  of  action  for  false  representations  as 
assets  in  bankruptcy,  838,  note 

Credit  obtained  by  fraud,  1082,  note 

Indictment,  1083,  note 

Liability  as  affected  by  discharge  in  bank- 
ruptcy, 578,  note 

Mon^  obtained  by  fraud,  1082,  note 

FRAUDULENT  CONVEYANCES: 

Actions  to  set  aside 
Jurisdiction  of  federal  courts,  1203,  note 

Power  of  trustee  in  bankruptcy  to  set  aside, 
see  Bankbuptot 

Stay  of  suit  to  set  aside  power  of  bank- 
rupt^ court,  530,  note 

ntle  of  trustee  in  bankruptcy  to  property 
fraudulently  conveyed  by  bankrupt,  822, 
note 

FREE  LIST: 
See  CtTBTcyMB  Ducts 

FREE  PASSES: 
Carriers    prohibited    from     issuing     free 
passes,  114 

FREIGHT  CHARGES: 
See  Intebstatb  Commebce 

FUGITIVES  FROM  JUSTICE: 
See  Criminal  Law;  Extbadition 

FUNDS  AND  DEPOSITS  IN  COURT: 
Deposit  in  United  States  treasury 

Riffhts  of  person  entitled,  273 

When  ordered,  273 
Discharge  of  miners'  labor  liens  by  deposit 

in  court,  17 
Disposal  of  unclaimed  funds,  1499,  note 
Withdrawal,  273 

GAME  AND  GAME  LAWS: 

Interstate  transportation  of  game  unlaw- 
fully killed 
Constitutionality  of  statute,   1099,  note 
Indictment,  1099,  note 
Validity  of  state  laws,  1100,  note 
Open  season  for  game  birds  in  Alaska  ex- 
tended, 18 


GAMING  AND  GAMING  HOUSES: 

Claim  based  on  gambling  transaction  as 
provable  in  bankruptcy,  759,  note 

GARNISHMENT: 

Property  subject  to  garnishment 
Freight  due   nonresident  carrier,   1722, 
note 

GAS  LANDS: 
See  Mines  and  Minerals 

GASOLINE: 
Apparatus  on  motor  boats  for  extinguish- 
ing burning  gasoline,  41 

GAS  PIPE  LINES: 
See  PuBuo  Lands 

GAUGERS: 
See  Intebnal  Revenue 

GEOLOGICAL  SURVEY: 
Appropriations   transferred   to   bureau   of 

mines,  271 
Investigations    transferred    to    bureau    of 
mines,  271 

GEORGLA: 

Clerks  of  District  Courts 

Location  of  clerks'  offices,  165 
Judicial  districts  in  Georgia,  165 

GIRLS: 
See  Women 

Exclusion  from  United  States  of  alien  girls 
imported  for  immoral  purposes,  89 

GLACIER  NATIONAL  PARKS: 
See  PuBUC  Pabkb 

GOLD  CERTIFICATES: 
Authority  to  issue,  36 
Foreign  coin  as  basis  of  issuance,  36 
Limitation  of  amount  of  issue,  36  "* 

GOLD  COIN: 
See  Coinage 

GOOD  BEHAVIOR: 
Power  of  federal  judges  to  require  security, 
243 

GOVERNMENT  BONDS: 
See  PuBUO  Debt 

GOVERNMENT  CONTRACTS: 
See  PuBUo  Contbaotb 

GOVERNMENT  REPORTS: 

Conspiracy  to  furnish  or  obtain  advance  in- 
formation, 921,  note 
Conspiracy    to   publish    incorrect   reports, 
921,  note 

GRAND  JURY: 
Definitions 
"Jurors"    as    including    grand    jurors, 

1452,  note 

Discharge  of  grand  jurors,  247 

Drawing  and  impaneling 
Conformity   with    state    practice,    1452, 

note 
Exercise  of  judicial  power,  1453,  note 
Presence  of  judge  at  execution  of  order, 

1453,  note. . 

Right  to  draw  from  district  as  a  whole, 

1216,  note 
Selection   from   district  as  directed  by 
judge,  1452,  note 
Foreman 
Appointment  by  court,  247 
Power  to  swear  witnesses,  247 
Number  of  grand  jurors,  246 
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GRAND  JL  ^Y  ~  con<V. 

Fep  ^r  f^jdmiRlst^riftg  oat}i  OQ  i;e,i>  dire, 
1213,  note 

Powers  vn^jr  AJ»Sk»  Pt#tjjte,  a«^  Af^^KA 

HJlialjfifi»,J}^n9  §R(}  fiPwpBtencjr 

Objections     to     personal     qu^i(0jcation8, 

1452,  note 
Porto  Rico,  1452,  note 
Race  or  color  not  to  exclude,  246 
State  law  followed  in  federal  courts,  S46 
Waijrsr  tA  ol^jiuitiQns,  1453,  oote 

Service  at  plaog  oibfijr  tl^fiQ  that  named  in 
summons,  180 

Summoning  subject   tp  ^jspr^tipp  of   pis- 
trict  Court,  247 

Time  for  finding   'y[^^^%T%zt\\  Umi^j  ®5S» 
note 

Construction    of    extradition    treaty    with 
a^ftt  Bfitaui,  \mky  oot0 

GREAT  LAKES: 

Criminal  jurisdiction  over  Lake  Miehigan, 
46  ..•  • 

GUAM: 
Transportation    of    merchandise    in    An97 
transports,  404 

^4P«:Ae  GPRPUS: 
See  »ls9  |fi]m»4i>moif 
Alien  illeg^l)^  |i^ld  ipx  d^ppr^a^Q^,  ^^, 

note 
Appeal 
Review  of  decision  of  territorial  Supreme 

Court,  1106,  note,  1750,  note 
TiBM  f^r  appeal  to  Supreme  Court,  1|21, 
note 
Custody  of  children,  1100,  note 
Discharge   of    minor    from    ealistment    in 
navy,  452,  note 

Proceedings  by  state  authorities  9layed« 
1106,  note 
'Grounds  of  remedy 

Errors  and  irregularities,  1002,  note 
Habeas  corpus  ad  testificandum  to  compel 
bankrupt  to  attend  meeting  of  crediiers, 
510,  note 
Heafii{g 
'Jury  trial,  110$,  uptfi 
(9#9fine9  by  Distri^  Cwii* 

Party  in  custody  of  state  oili#r9,  147 
Jurisdiction  in  general 

Minor  under  arrest  for  des^rjbioii  from 
n^yy,  ^62,  do|^ 
Jurisdiction  of  federal  coverts 

Acts  don^  in  perfor|^a^c^  of  4Mty  w  M- 

eral  officer,  1104,  note 
Act;8  4p^  or  omitted  und^r  pr4er  ^  fed- 
eral court,  1104,  note 
Actnal  jreslir^int  <rf  pptitioner,  1W3,  note 
Case     invplyjng     treaty     witt     i^reign 

nation,  1105,  note 
Circuit  CoHrM  ol  Al^aU,  jafii,  pte 
Confinement  in  another  jEie^CTAl  district, 

\m,  QQte 
I>ue    process    of    l^iv    ^i^ic;^    ]>F    state 

courts,.  1105,  note 
Extraditi^  pi^^adi^,  }ia4,  i)pte 
Origii^f)  Jyri8(Jlotjpn  p|  Ciirpuijt  Cav^t  of 
Appea^  J 193,  »pt^ 


HABEAS  CORPUS  — conrd. 
Jurisdiglign  pf  {^VC9\  cpufts—icqHt'd, 
Persons  in  custody  of  btate  court*  11QQ» 

Restraint   in   violation   of   federal   laws, 

1103,  note 
State   ^ttatute   viQlAJt^^   .9t#te    opniititu- 

tiPRj  JJQ6,  Mte 
Legality   of  deportation   proceediqjg,    1115, 

Jipl^ 
Petition 

jSi^cicpcy,  HOS,  ppte 
Review    of    commissioner's  '^iidln^,    949, 

note 

SpRPP  «f  WfiJ,  m>9'  «^*P 

H^PPBS; 

See  also  Navioabis  Waisbs 

Ai^propriations  for  rivpf  fkf4  hfi^hor  works 
CQjBbJpJng  contr^pij  3^8 

Disposal  of  dredged  maft^j  frpm  N917  Tpr|c 
harbor 
Remitting  fine  for  violation   of   regula- 
tions, 1741,  note 

Dumpiag  refuse  in  New  ¥ork  haiiM^  pro- 
hibited, 1741,  note 

Iniprovement     of     l^^fti^     ||i     I{|Lwf  u^ 
islands,  8^ 

HAWAIIAIJ   IgJ^IJDS: 

Agriwiltursl  \&Mh  *6 
Aliens 

Appeals    from    terntofifil    eour^    t»    Su- 
9F^e  iCour^  pf  tJiiit#4  gta^ef 

Final  jjudg^ient,  g33,  111|,  j^qi^ 

Jurisdictional  amount,'  2*83,  1110,  note 
Appfopriajbions 

Authority  of  legislature,  88 

Failure  io  provide  for  current  expenses, 
1108,  note 

Time   for   making  appropriations,    1 108, 
note 
Charitable  institutions 

Expense  of  erection,  83 
Common  defenae 

Power  of  legislature  to  contiaat  daiA,  ^ 
Compensation  of  puUie  nfiwra,  87 
Condemnation  proceedings 

J|*Ff  k»a^  ^?*0»  fl^ 

Power  of  legislature  to  wi^ct  i;f9(|4^mna- 

tion  laws,  83 

Constitution  <;^  (be  U|;41^  S^ft^s  l^pp}|<^<i- 

hie,  82 

Corporations 

Right  to  acquire  publie  lands,  84 

Couifta  (see  also  fif^a>  Judges! 

Jurisdiction    lA   natiiraH^iition    pi!%Q^d> 

ings,  11}0,  not* 

Jurisdiction      of      territorial      District 

OHirts,  11(19,  noU 

Local     practice     followed     ky     l^eral 

coiirU,  H86,  aaike 

Status  of  District   Qmrt   as  a   United 

States  oouil,  ^31,  a^ 

Educational  institutions 

Em^se  of  ^^ofeon,  •?      ^     , 
Eminent  domain,  ^ee  «Mfra,  Cm^gjwi^ation 

prQjCte^ii^s 
Fish  411a  ^slj^ries 
Licensing  fishing  boats,  1))0,  jv^ 
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HAWAIIAN  ISLANDS  —  c?on<U 
Franchises 

Power   of    legislature   to    grant   tpeeial 
franchises^  1108,  note 
Garnishment 

Salary  of  territoriai  governor,  1108,  note 
General  appropriations  by  Congress 

Application  to  Hawaiian  Islands,  62 
Hanior  improvements 

Authority  to  incur  deit,  83 
Imprisonment  for  debt 

Oontempt    proceedings    to    compel    pay- 
ment Vtif  money,  1107,  note 
Insanity 

Board  ol  oommissions  of  insanity,  1109, 
note 
Insurreetion 

Contracting    debt    to    suppress     insur- 
rection, A 
Judges   (see  also  9upra,  Courts) 

Allowance  to  district  judges  for  travel- 
ing expenses,  240 

DisquaHAcation,  86,  1109,  note 

Place  of  residence  of  district  judges,  240 

Powers  in  chambers,  1100,  note 
Jury 

IHsqualification  of  jurors,  86 
Laws  of  United  fitotes  applicable,  82 
Legislature 

Authority  in  jgenerai,  83 

Authority  to  make  appropriations,  83 

Authority  with  respect  to  public  debt,  83 

Compensation  of  members,  83 

Garniflhrneat   of   senator's  salary,    1108, 
note 

Pay  of  members  for  extra  session,  87 

Power    to    grant    private    charters    and 
apeciii^  franchises,  1108,  note 
Licenses 

Fishiag  boats,  1110,  note 
MiliUry  reeerration  at  Kahauiki 

Title  acquired  by  United  States,    1106, 
note 
Municipal  corporations 

Power    of    legislature   to   grant   special 
charters,  IIQB,  note 

Power  to  create,  1761,  note 
Naturalisation 

Dedaration  of  intention,   1110,  note 

In  general,  87 

JtM^fldiction  of  territorial  courts,   1110, 
note 
Ne  eweat 

Effect  as  imprlflosment  for  debt,  1 107,  note 
Officers,  see  uifra.  Public  officers 
Penal  institutions 

Expense  ol  erection,  83 
Public  buildings  and  property 

Expense  of  erecting  public  buildings,  83 

Sale  of  public  property,  1 1 10,  note 

Sdeotioii    of    site  4ot   federal    building, 
1110,  note 
Public  defat 

Authority  to  incur,  83 

Limitation  of  bonded  indebtedness,  1108, 
note 
Public  improvements 

Authority  to  kieur  defat,  68 
Public  lands 

Acquisition  by  aliens  and  corposations, 
84  • 


Grants  and  leases  in  general,  84 


HAWAIIAN  ISLANDS  —  coi^y. 
Public  lands  —  cont'd. 

Homestead  entries,  85 

Power     of     auperinteodent     4>f     public 
works,  114M,  aete 

SettlevMttt  and  oecMpation,  86 
Public  officers 

Salaries,  87 

Suspension  of  officer,  1109,  note 
Public  property    (see  eupra,  PuMlt  btiil4- 

Roads 

Expe^flie  fit  QOPftf vatiiWi  ^ 
Statutes 

Enactment,  1107,  joote 
Superintendent  of  public  works 

Power  over  public  lands^  1109,  note 
Territorial  courts^  see  supra,  Courts 
Territorial  Qffioejs,  8^  sufra,  ^blip  pffi- 

cers 
Wharyes 

Expense  of  erectiyp,  83 

HAZING: 

HEALTH: 
PrpvJviionp  of  immigration  liiwa,  99 
State    health    laws    enloeoed    by    Icderal 
epurU^  1413,  note 

HIGH  SEAS: 
Designation  of  line  dividing  high  aeas  from 

harbors,  etc.,  913,  note 
jMrisdictaon  of  states,  954,  note 
Jurisdiction  of  United  fitaies,  954,  note 

HIGHWAYS : 
Expense  of  con^ructins  ro^ids  in  Hawaiian 
Islands,  83 

HOLIDAYS : 

See  Ez£CUTiv|B  VvP^WPOPSfTB 
HOMESTEAD: 

See  al^o  PUBUC  LAKDg 
Liability  to  judgmeii^  for  fine,  If^,  note 
Title  as  affected  .^y  bf^^lqrup^,  9X7,  note 
HOMICIDE : 
Corporations 

Criminal  Uahility,  1116,  note 
Death  caused  by  burning  of  steam  fressffi 

Liability  <4  J»§^ief,  IJ64,  nqt» 
Indictment    • 

Misconduct   of   steamboat   oQo^r^  MWi- 
i»g  death,  IJl^,  ^^ 
Instructions 

Defining  offeiwe,  i^lfc  j^ 
Jurisdiction 
Act  committed  in  HonotuJ^  hacbpr,  H12, 

Act  committed  on  land  ceded  (or  federal 

building,  lljfc  wte,  UQ3,  nafe 
Act  cpmmitted  op  public  Ijuid,  1112,  qote 
Killing  by  military  guard 

Jurisdiction  of  ciyil  cpiirta,  iHt  liot^ 
Manslaugh;ter 

Death     from     injuries     "wjHtully"     ^- 

flicted,   11.12,  npte 
Instructions,  1112,  note 
Misconduct  of  officers  of  yesaels  causing 
death,  1112,  note 
Murder 

Law  applicable  in  Indian  covairy,  1133, 
note 
Trial,  see  supra,  IwtnietUM 
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HORSESHOERS: 
See  Abht 

HOSPITALS  AND  ASYLUMS: 
Admission  to  National  Soldiers'  Home,  88 
Hospitals  for  insane  in  Alaska,  18 
Navy  hospitals 
Authority  of  secretary  of  navy  to  estab- 
lish, 1113,  note 

HOTELS: 
Lease  of  land  in  public  park  for  hotel  pur- 
poses, see  PuBUC  Parks 

HOUSE  OF  REPRESENTATIVES: 
See  CoNOBBSs 

HUSBAND  AND  WIFE: 

Alienation  of  affections 
Liability    as    affected    by    discharge    in 
bankruptcy,  577,  note 

Citizenship   of  wife   of  naturalized  alien, 
869,  note 

Community   property   as    assets    in   bank- 
ruptcy (see  also  Bankbuptct),  826,  note 

Criminal  conversation 

Liability    as    affected    by    discharge    in 
bankruptcy,  577,  note 

Husband's  possessory  right  to  wife's  real 
estate  as  assets  in  bankruptcy,  821,  note 

Liability  for  support  as  affected  by  dis- 
charge in  bankruptcy,  576,  note 

Marri^    women    subject    to    involuntary 
bankruptcy,  498,  note 

Right  of  married   woman  to  open   postal 
savings  account,  295 

IDAHO: 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  165 
District  Courts 

Times  and  places  for  holding  court,  258 
Transfer  of  causes  to  proper  division  of 
district,  259 
Homestead  entries  on  public  lands 
Enlargement  of  claims,  316 
Extension  of  time  to  establish  residence, 
312 
Judicial  district  of  Idaho  created,  166 
Port  of  entry  established,  49 

IDIOTS: 
Exclusion    of    alien    idiots    from    United 
States,  89 

ILLINOIS: 
Agreement  with  other  states  as  to  criminal 

jurisdiction  over  Lake  Michigan,  46 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  167 
District  judges 

Additional    judge    in   northern    district, 
132 
Judicial  districts  in  Illinois,  167 
Throwing  refuse  matter  in  Lake  Michigan 

regulated,  413 
United  States  marshals 

Location  of  marshal's  office,  167 

IMBECILES : 
Exclusion  of  alien  imbeciles  from  United 
States,  89 

IMMIGRATION: 

See     also     CmzBKBHiP;     Wnnx     Slavs 

Tbaffio 
Alien  prostitutes,  421 
Alien  residents 

Right  to  return  after  absence,  1116,  note 


IMl^aGRATION  —  «mrd. 
Appropriations  for  expenses  for  regulating 

immigration,  90 
Attempts  to  violate  immigration  law,  90 
Bureau   of    Immigration   and   Naturaliza- 
tion, see  Natxjeauzation 
Classes  of  aliens  excluded  from  admission 
to  United  States,  see  infra,  Exclusion  of 
aliens 
Commissioner-general 

Supervision  over  alien  women,  421 
Conspiracy    to    violate    immigration    law, 

919,  note 
Contract     laborers     excluded,     see     tnfrei. 

Labor  contracts  or  agreements 
Definition  of  immigrants,   1115,  note 
Deportation  of  aliens 
Clandestine  entry  at  border  port,   1125, 

note 
Constitutionality    of    provision    as     to 

prostitutes,  91,  note 
Contract  laborers,  1122,  note 
Country  to  which  deported,  1125,  note 
Crimes  involving  moral  turpitadle,  1125, 

note 
Criminals,  1122 
Deprivation    of    right    to    oounsel,    91, 

note 
Expenses  of  deportation,  1127,  note 
Fair  trial,  92,  note,  1128,  note 
False      representation     of      citizenship, 

1125,  note 
Finality  of  decision,  1119,  note 
Grounds  in  general,  1126,  note 
Habeas  corpus  to  determine  legality  of 

detention,  1126,  note 
Immoral  conduct  after  entry,  1126,  note 
Liability  for  charges,  1124,  note 
Liability  of  shipowner,  1115,  note 
Limitation  of  proceeding,  1115,  note 
Marriage    of    citisen    after    deportation 

order,  1127,  note 
Minor    children    of    naturalized    father, 

1119,  note 
Nature  of  proceeding  as  civil  or  crim- 
inal, 1124,  note 
Necessity  of  hearing,  1127,  note 
Persons  likely  to  become  public  charge, 

1125,  note 
Proof  of  criminal  acts  involving  moral 

turpitude,  1122,  note 
Prostitutes,  90   * 

Review  of  proceedings,  1126,  note 
Right  to  counsel,  1125,  note 
Right  to  hearing,  1119,  note 
Statute  not  retroactive  as  to  liability  of 

carrier,  92,  note 
Statute  of  limitations,  1125,  note 
Surreptitious  entry,  1128,  note 
Time    not    limited    for    deportation    of 

prostitutes,  91,  note 
Transportation  of  attendants,  1127,  note 
'<  Transportation '^  defined,   1119,  note 
Warrant  of  arrest,  1126,  note 
Diseased  persons  excluded,  1118,  note 
Duty  of  master  of  vessel 

Penalty  for  not  delivering  list  of  immi- 
grants, 1119,  note 
Encouraging  immigration 
Hawaiian  Islands,  1122,  note 
Right  of  state  to  import  laborers,  1121, 

note 
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IMMIGRATION  —  conVd. 
Estimates  for  expenses  of  regulating  im- 
migration, 77 
Bxceptions  to  provision  for  exclusion 

Persons  assisted  by  state,  1121,  note 
Exclusion  of  aliens 

Certificate  of  medical  examining  officer, 

1124,  note 
Children    of    naturalized    aliens,    1121, 

note,  1529,  note 
Classes  excluded,  89 
Conclusiveness    of    secretary's    decision, 

1116,  note 
Construction  of  statute,  1120,  note 
IMseased  persons,  1118,  note  ^ 

Due  process  of  law,  1116,  note 
Person  likely  to  become  a  public  charge, 

1121,  note 
Persons  receiving  assistance  from  others, 
1121,  note 
Holding   alien    woman   for    immoral   pur- 
poses 
Unlawful  cohabitation,  91,  note 
Illegal  landing  of  immigrants 
"Landing   from    vessel'?    defined,    1119, 

note 
fiailors  deserting,  1119,  note 
Sailors  placed  in  hospital,  1119,  note 
Importation   of  prostitutes   prohibited,   90 
Importation  of  women   for    immoral   pur- 
poses 
Indictment    averring    immoral    purpose, 

91,  note 
Jurisdiction  of  District  Courts,  90 
Venue  of  prosecution,  90,  91,  note 
Importing     contract     laborer     prohibited, 

1117,  note 
Infant     children     of    naturalized    parent, 

1121,  note 
Inspection  cards  for  steerage  passengers 

Fees  of  consul,  1055,  no& 
Inspectors 

Qualifications,  1128,  note 
Jurisdiction   of    cases    under    immigration 

laws,  141 
Labor  contracts  or  agreements 
Alien  residents  temporarily  absent,  1117, 

note 
Answering  advertisements,   1118,  note 
Deportation  of  contract   laborers,    1122, 

note 
Exception  in  favor  of  states,  1115,  note 
Exceptions    to    operation    of    provision, 

1114,  note 
Farm  laborers  excluded,   1114,  note 
Laborers  in  general  excluded,  1114,  note 
Promise  of  employment,  1118,  note 
Prosecutions  for  importing  contract  lab- 
orers,  1123,  note 
Recovery  of  penalty  for  importing  con- 
tract laborers,  1123,  note 
States  advertising  for  labor  immgration, 

1123,  note 
Statute  not  retrospective,  1122,  note 
Married  women,  1121,  note 
Offenses  against  immigration  laws 

Illegally  landing  aliens,  1124,  note 
Officers,  see  sttpm,  Inspbotors 
Paupers  excluded,  1114,  note 
Prosecutions  for  violating  immigration  law 
Jurisdiction,  90 
Venue,  90 


IMMIGRATION  —  cont'd. 
Prostitutes 

Importation  prohibited,  90 
Punishment  for  violating  immigration  law, 

1117,  note 
Reports  of  expenditures,  77 
Special  inquiry  boards 

Conclusiveness  of  findings,  1120,  note 

Information  of  right  to  appeal,  1120,  note 
States 

Right  to  assist  immigrants,  1121,  note 
Tax  on  alien  brought  to  United  States 

Deserting  seamen,  1120,  note 
Tax  on  alien'  passengers 

Alien  diplomatic  officials,  1116,  note 

Citizens  of  Philippine  Islands,  1116,  note 
Violation  of  immigration  laws 

False  manifest  of  passengers,  1124,  note 
White  slave  traffic,  421 
Wife  of  resident  alien,  1121,  note 

IMMORAL  MATTER: 
Registration  as  trademark  prohibited,  396 

IMMUNITY: 
See  EviDENCB 

IMPERSONATION: 
See  Falbb  Pbbsonation 

IMPORTS  AND  EXPORTS: 
See  also  Customs  Duties 
Exclusion    of    adulterated    or    misbranded 

articles,  6 
Insecticides  and  fungicides    (see  Agbicul- 
tubb),  6 

IMPRISONMENT: 
Enforcing  awards  of  foreign  consuls,  244 

IMPRISONMENT  FOR  DEBT: 
Contempt  proceedings  to  compel   payment 

of  money,  1107,  note 
Distress  warrant  against  defaulting  officers, 

1067,  note 

INADEQUATE  REMEDY  AT  LAW: 

Ground  for  federal  equity  jurisdiction,  243 

INCEST: 

Law   applicable   in   Indian  country,    1133, 
note 

INDIANA : 

Agreement  with  other  states  as  to  criminal 

jurisdiction  over  Lake  Michigan,  46 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  168 
Number  of  deputy  clerks  prescribed,  168 
Throwing  refuse  matter  in  Lake  Michigan 

regulated,  414 

INDIANS: 
Absence  from  reservation  without  permis- 
sion 
Forfeiture  of  annuity,  1130,  note 
Accounting  between  United  States  and  In- 
dian tribes,  94 
Accounting  for  payment  to  Indians,  106 
Actions 
Jurisdiction    of    United    States    courtki, 

1136,  note 
Prosecution  by  private  counsel,  1150.  note 
Right  to  tribal  property,  1136,  note 
Suit  to  cancel  patents  or  deeds,   1150, 
note 
Adultery  by  Indians,  851 
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INDIANS  —  conVd. 
Agents 

Actions  o;i  asents'  bonds,  1130,  note 
Conditions  of  bpnd,  1130,  note 
Oriminal  prosecution  as  b^r  to  ^c^vil  ac- 
tion on  bond,  1130,  note 
Disbursement  of  funds,  1130,  note 
Sale  p\  liquor  in  Indian  TerrijLor^,  113i, 
note 
Agriculture  encouraged,  103 
Allotn^ei^t  of  lands   (9ee  also  \nfra.  Lease 
of  Jndian  lands) 
Actions    relating    to    allotments,    1144, 

note 
Adopted  members  of  tribe,  1141,  ^te 
Aliepatjon  of  allotted  }ajids,  1147,  note 
Approval  of   allotment   by   secretary  of 

interior,  1189,  i^te 
Cancelling  patep|»,  1.00,  1142,  note 
Compensation  for  l^nd  tajcen  for  railxpad 

purposes,  96 
Condemnation  for  pvHlc  p^rj^Qses,  \\h\i 

note 
Contracts  to  sell,  1139,  note 
Conveyance   by   heirs   of   allottee,    1150, 

note 
Correction  of  error,  1147j'ilote 
Disposal  of  aljotwe^t  ^  vUI,  11^2,  note 
Disposal  to  he,ij8  oi  yj^fi^^  sJiQ^tiee*  A6 
Dower  in  allotme^jb,  1142,  ijtote 
Enforcing     restrictions     on     aiienatjon, 

1161,  note 
Increase  of  quantity,  }00 
Incumbrances  h^  mecfaanicsi'  Hen,  1147, 

note 
Indians  living  in  national  forests,  103 
J^ri94J/etiQ^  $4.  f^t^c^a  concerning  allot- 
ments, 141 
Jurisdiction  of  commission  to  fi"^^  civil- 
ized tribes,  1138,  note 
Jurisdiction  of  controversies  in  j;enie^al, 

1145,  note 
Jurisdiction  to  determine  right  to  posses- 
sion, 1238,  note 
L^9e  pi  allotmenitSj  98,  1144,  note 
Officers  authorized  to   make  allotments, 

99 
Persons  born  after  enactment  of  statute, 

1141,  note 
Possession  pending  allotment,  1138,  note 
Power  gA  Congress  to  restrict  riglilM  of 

alieaation,  1150,  note,  1151,  note 
PurcliAse  of  timber  from  allottee,  1762, 

note 
Recovery  from  divorced  wife,  1141,  iiote 
Re8erv4i.tion8,  99 
Restrictions    on    aliena,tion,    1141,    note, 

1151,  note 
Rev  Jew  pf  decision  of  secretary  of  inte- 
rior, 1148,  note 
Right  to  a^otment  generally,  1141,  note 
Right  tp  lay  off  town  before  allotn^ent, 

1138,  note 
Right  to  ^laintain  trespass,  1141,  np^ 
Right  to  share  in  tribal  property,  1^45, 

note 
Sale  by  heirs,  1146,  note 
Setting   aside   conyeyai)ces  of  jrej^ji^icted 

land,  1152,  note 
Statement  of  expenditures  19  ^llp^roent 

work,  94 
Surrender  of  trust  allotQ^nt^  to  c})i)dren, 
97 


INDIANS  —  conVd. 
Allot^n^nt  of  lands  —  cont*4' 
Title  and  control,  1141,  note 
White  persons  as  heirs,  ^41, 
Yuma   and  Colorado   r|ver  resen^ons, 
104 
4^nnual  report  of  irrigatjon  proj^e^ts  pn  In- 
dian reservations,  95 
Annual  statemej^t  of  fiscal  affair^,  }/)6 
Annual  statement  of  /eimbujr^abie  accounts, 

94 
Ajm^ities 
Forfeiture  by  absence  fjpm  reservation, 
1130^  note 
Appropriations   for  bureau  of  Indian  af- 
fairs, 103 
Buildij^g  fires  on  India^  Qsservatipns,  98 
Oierokees 

Enroltpent  ip  tribe^  1139,  note 
Citizensliip 

4doptioQ  of  civilized  life,  1143.  Vfi^ 
Enrolment  of  children  of  ^p^aw  freed- 

mep,  IHO,  note 
Jurisdiction   of   citi^nship   pourt^   1}48, 

pote 
Power  of  secretary  of  interior  tp  cancel 

enroln^ent,  1149,  note 
Review  of  jydgment  of  cil^nship  fourt, 

1148,  note 
Striking  name  from  roll  of  citizens,  1}49, 
note 
Civilizejd  tribes 
Title  to  land  conveyed  to  deoeftaed  In- 
dians, 103 
Claims  for  depredations  by  Indians 

Pleading,  881,  note 
Compensation  of  interpreters,  95 
Construction     of     electric    lijies     tfa^^mgfa 

reservations,  388 
Contracts  with  Indians 
Assignment,  1131,  po^e 
Services,  1131,  note 
Tribal  contracts,  105 
Conveyance  of  Indian  laa^  (see  alap  mcpti. 
Allotment  of  lands) 
Execution  of  tribal  deeijs,  Ip5 
Tfust  interests,  98 
Crimes  by  Indians 

Prqsecutioi^  and  puni^hmentJ  1133,  note 
Crimes  in  fndian  country 
Application  of  general   laws  pf   United 

Stfites,  1133^  note 
Incest,  1133,  note 
Lareeny,  1133,  note 
Murder t  }133,  nqte 
Cripies  on  In4ian  reservation 

Jurisdiction,  144,  1146,  note 
Curtesy  in  Indian  lands,  1 137^  note 
Cutting  timber  on  Ipdian  Ifipds,  1131,  note 
Delaware  Indiaps 
Suits  to  cMermipe  right  tp  lapdjp  Chero- 
kee Nat i op,  1139^  note 
Deposit  of  tribal  funds,  10^ 
Descent  ^p(cl  distributicpi 
Child  of  Inji/in  w)[p;p^n  as  heir,  1146,  ^lote 
Children  of  .whjte  nian  ^p4  Ipdiaji  vcgjpan 

99  hejr,  }  146,  ^^ptp 
In  general,  W48,  |iote 
Law  appHcj^le  \q  five  Aivilizf^d  tfjlbes, 

mo,  pote 
Lefl^itimjiov  of  issue,  4144.  pfttfK 
Proportv  held   under   allq^giept  without 
certificate,  1137,  note 
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INpiANS  —  coni'i.^ 
Education 

Control  of  tribal  school  funds,  1149|  pote 
S^ctarifiin  q^hoolg,  JHQi  note 
EmpiojFment   of    Pribilof    natives    in    seal 

fisheries,  11 
Encouragement  of  agriculture,  103 
Enrolment  as  citizens,  see  au^a.  Citizen- 
ship 
Estimates  of  cost  of  irrigation  projeets  on 

Indian  reservations,  05 
Excessive  holding  of  lands 
Effect  of  subsequent  birth  of  ehildran, 
1138,  note 
Finanoas,  iae  infra.  Tribal  financea 
Five  civilized  tribes 
Commission    to    determine    oitizanahip, 

1136,  note 
Distribution  of  depedent's  property,  1140, 

note 
Effect  of  application  for  enrolment,  1136, 

note     ' 
Excepted  from  statute  regulating  allot- 
ment of  land,  103 
Jurisdiction  of  commission,  1138,  note 
Right  to  enrolment,  1136,  note 
Title  to  land  conveyed  to  deceased  In- 
dians, 103 
Government   property    on    Indian    reserva- 
tions 
Sale  qr   transfer   to  other  reservations, 
102 
Heirs,  see  supra,  Descent  and  distribution 
Homestead 

Law  governing  issuance  of  patent,  1140, 

note 
Restrictions    on    alienation,    1140,    note, 

1147,  note 
Right  to  maintain  ejectment,  1140,  note 
Inalienable  patents  to  village  lots,  90 
Indian  agents 

Presentation  of  false  claims,  877,  note 
Injury  to  personal  or  property  rights 

Remedies,  1131,  note 
Interpreters 

Right  to  compensation,  05 
Intoxicating  liquors 

Constitutionality  of  statute   prohibiting 

8al«,  1132,  note 
Sale  in  Indian  coimtry  prohibited,  1131, 

note 
Sales  in  Indian  Territory,  1135,  note 
Irrigation  projects  on  Indian  reservations, 

05 
Jurisdiction  of  crimes  on  Indian  reserva- 
tions, see  Judiciary 
Lands  of  Indians,  see  supra,  Allotment  oi 

land 
Leases  of  Indian  lands 
Approval  by  secretary  of  interior,  1153, 

note 
Authority  of  secretary  of  interior,  1137, 

note 
Bond  required  by  lessee,  1150,  note 
Confirmation    and    approval    of    leases, 

1160,  no4#  ^ 

In  geneva),  08,  1144,  note 
Lease    of   tribal    land   prohibited,    1139, 

note 
Right  of  lessee  to  compensation  for  im- 
provements, 1130,  note 
Validity    of    leases,    1131,    note,    1137, 
note 


INDIANS  —  cont'd. 
Legitimacy  of  issue,  1144,  note 
Marriage 

Enforcement  of  tribal  taws,  ilfljO,  ^19^ 
Marriage  between  white  man  sind  Indian 
wpman 

Effect  as  to  tribal  property,  1146,  note 
Mechanics'  liens 

Liability  of  allotted  lands,  1147,  note 
Minerals  in  Indian  lands 

Royalties  to  aeerue  to  tribe,  1136,  note 

Title  to  remain  in  tribe,  1140,  note 
Osage  Indians 

Excepted  from  statute  regulating  ntllot-, 
ment  of  land,  103 
Partition  among  heirs  of  deceased  Indian, 

96 
Proceedings  in  Court  of  Claims 

Right  to  appeal,  200 
Pueblo  Indians  not  wards  of  government, 

1132,  note 
Piipishmenl^  of  Indians,  1129,  note 
JUilroad  grants  in  Indian  reservn^ns,  06 
Railroads  thrpugh  Indian  landu,  IQQ 
Real  estate,  see  supra,  AUotma^t  ol  lands ; 

Lease  pf  Indian  ^nds 
Recovery  of  land  from  adve^s^  cliuinants, 

1137,  note 
Remedies  lor  injuries  to  |ier»on#)  ^r  prop- 
erty rights,  1131,  note 
Removal  of  persons  from  Indian  oouptry 

Authority  of  military  depaftiQtfpt,  1134, 
note 

Confinement  after  removal,  1134»  note 
Penalty  for  returning,  1134*  note 

Persons  remomble,  1134,  1153,  note 
Reports  to  Congress  on  Indjan  a^^airs,  103, 

106 
Right  to  l^nds  in  Alaska,  4^,  note 
Sale  of  enrplus  lands,  lll^,  note 
Schools,  see  supra,  Education 
Superintendents    of    irrigatifim    091    Indian 

reservations,  95 
Supplies  for  Indians 

Mode  of  purchasing,  102 

Sale  or  transfer  co  other  re^enratlons, 
102 
Survey  and  allotment  work 

Statement  of  exp^ftditure^,  94 
Taxation 

I^and    held    free    of    restrictions,    1150, 
note 

Land  inherited  from  allottee^,  IIQ^,  note 

Land  not  subject  to  restrictions,   1152, 
note 

Land  of  Indian  citi^n,  1143,  qote 

Proceeds  of  sale  oif  allotted  lands,  1146, 
note 
Timber  depredations 

Punishment,  98 
Tigiber  lands,  see  supra,  Cutting  tin)ber  on 

Indian  lands 
Title  to  allotment  of  land  as  affected  by 

bankruptcy,  818,  note 
Toii'n  sites  in  Indian  country 

Purchase   of  lot  by  owner  of   improve- 
nients,  1138,  note 
Tribal  contracts,  105 
Tribal  deeds,  105 
Tribal  finnnces 

Control  and  management,  1149,  note 

Fun(|s    to    be    deposited    in    deaigxiated 
banks,  105 
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INDIANS  —  conVd. 
Tribal  regulations 

Adoptions  into  Indian  tribe,  1129,  note 
Tribal  relations 
Enrolment  of  Cherokees,  1139,  note 
Jurisdiction    of   applications    for   enrol- 

ment,  1136,  note 
Suits    affecting    tribal    property,    1136, 
note 
Trust  allotment  of  land,  96 
Village  lots  in  Washington 

Inalienable  patents,  99 
Wards  of  government,  1132,  note 
Wills 
Disposal  of  land  allotments,  97 
Execution  and  validity,  97 
Women 
Right  to  tribal  property  not  affected  by 
marriage,  1146,  note 

INDIAN  TERRITORY: 
Appeal  from  courts  in^  Indian  Territory 

Federal  practice  applicable,  1147,  note 
Arkansas  criminal  law  in  force  in  Indian 

Territory,   1135,  note 
Arrest  on  warrant  of  justice  of  the  peace, 

949,  note 
Bail 

Venue  of  action  on  bond,  949,  note 
Courts  in  Indian  Territory 
.    Full  faith  and  credit  clause  of  Constitu- 
tion applicable,  1135,  note 

Jurisdiction  of  application  for  tribal  en- 
rolment, 1136,  note 
Criminal  procedure  in  Indian  Territory 

Determination   of  punishment   by  jury, 
1135,  note 
Extradition   of   refugees   in   Indian  Terri- 
tory, 1135,  note 
Full  faith  and  credit  clause  of  Constitution 

applicable    to    Indian    Territory    courts, 

1135,  note 
Laws  of  Arkansas  in  force,  1135,  note 

INDICTMENTS  AND  INFORMATIONS: 
€6nBolidation,  952,  note 
Conspiracy,  926,  note 
Counts 

Election,  952,  note 
Defects  of  form 

Averment  of  time,  953,  note 

Qrand  jurors  not  qualified,  953,  note 

In  general,  953,  note 

Negative  pregnant,  953,  note 

Omission  of  date,  953,  note 
Demurrer  to  indictment 

Review  of  decision  at  instance  of  gov- 
ernment, 1450,  note 
Description  of  offense,  954,  note 
Duplicity,  953,  note 
Election  of  counts,  952,  note 
False  entry  of  goods,  see  Customs  Duties 
False  personation,  1083,  note 
Finding  and  presentation,  954,  note 
Following  language  of  statute,  953,  note 
Form  of  averment,  953,  note 
Joinder  of  offenses,  952,  note 
Necessity    for    indictment    in    Philippine 

Islands,  1651,  note 
Negative  pregnant,  953,  note 
Offenses    against    civil    rights    acts    prose- 
cuted on  information,  871,  note 
Particularity    in    describing    offense,    954, 

note 


INDICTMENTS    AND    INFORMATIONS  — 

oonVd, 
Place  of  crime 

Specifying  division  of  district,  425,  note 
Process  on  indictment 

Corporation  defendants  in  anotiier  state, 
1407,  note 
Prosecution  by  information,  949,  note 
Repugnancy,  953,  note 
Sufficieni^    of    indictment    in    extradition 

proceeding,  1070,  note 

INFANTS: 

Criminal  reeponsibility 
Fraudulent    enlistment    in    army,    455, 
note 
Declaration   of   intention   to   become    citi- 
zens, 1527,  note 
Enlistment  in  navy,  see  Navt 
Liability  to  involuntary  bankruptcy,  498, 
note 

INFORMERS  s 
See  Customs  Donss 

INJUNCTIONS: 
Actions  in  state  courts  enjoined  by  federal 

courts,  1407,  note,  1464,  note 
Amount  in  controversy,  1235,  note 
Appeals 
Effect  of  supersedeas,  1448,  note 
Interlocutory  orders  generally,  105,  1362, 

note 
Interlocutory  orders  of  Commerce  Courts 
222 
Bill 
Verificaticm    before    removal    of    deeds, 
1215,  note 
Bond   (see  also  infra.  Preliminary  injunc- 
tion) 
Damages  recoverable,  432,  note 
Copies  served  on  defendant 
Fees  of  clerk,  1213,  note 
Discrimination 
Only  unjust   and   ill^^al   discrimination 
prohibited,  1175,  note 
Infringement  of  natents,  see  Patents 
Interference    witn    jurisdiction    of    bank- 
ruptcy courts,  469,  note 
Interlocutory    orders,    see    infra.    Prelimi- 
nary injunctions 
Jurisdiction  of  Circuit  Court 
In  general,  1235,  note 
Restraining    rebates   by   carriers,    1175, 
note 
Power  of  federal  courts  and  judges  gener- 
ally, 241  J     8«  ««- 

Power  of  federal  court  to  restrain  proceed- 
ings in  state  court,  242 
Preliminary    injunctions     (see    also    Pat^ 

ENTS) 

Appeal   from  refusal   to   dissolve,    1362, 

note 
Bond,  1408,  note 
Discretion  of  court,  1408,  note 
Extent  of  operation,  1408,  note 
Infringement  of  copyright,  938,  note 
Laches  in  application,  1408,  note 
Notice,  1408,  note 
Power   of   District    Court   or   judge   to 

grant,  241 
Restraining    enforcement    of    orders    of 

interstate  commerce  commission,  221 
Restraining  actions  against  banlanpta,  see 
BAixKxupicnr 
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INJUNCTIONS  —  cont'd. 
Restraining  enforcement  of  orders  of  inter- 
state commerce  commission 
Jurisdiction  of  Ck>mmeroe  Court,  221 
Restraining  enforcement  of  state  statutes 
Appeal  to  Supreme  Court  direct,  243 
Power  of  federal  courts,  242 
Restraining    proceedings    in    state   courts, 

1400,  note 
State  courts 
Power  of  federal  courts  to  enjoin   ac- 
tions in  state  courts,  1409,  note 
Teroporaary    injunctions,   see   aupra.    Pre- 
liminary injunctions 
Verification  of  bill 

Who  n<ay  take  verification,  1215,  note 
Violations  of  Interstate  Commerce  Act 
Jurisdiction    of    Circuit    Courts,    1175, 
note 

IN  REM  PROCEEDINGS: 
Venue 
Eastern  district  of  Michigan,  173 

INSANITY : 

Abatement  of  bankruptcy  proceeding,  527, 

note 
Completing  naturalization  of  insane  alien, 

278 
Custody  of  insane  persons 

Jurisdiction  of  Circuit  Court,  1231,  note 
Exclusion    of    insane    aliens    from    United 

States,  89 
Hospitals  for  in  Alaska,  18 
Liability  of  insane  persons  to  involuntary 

bankruptcy,  498,  note 
Naturalization  of  wife  and  minor  children 

of  insane  alien  making  homestead  entry, 

see  Naturalization 
Temporary  detention  hospitals  in  Alaska, 

18 

INSECTICIDE  ACT: 

See    AOBICULTUKB 

INSOLVENCY : 
See  Bankbttftct 

INSPECTION  LAWS: 
Lighthouses,  263 
Slaughterhouses 
Effect  of  inspection  on  liability  to  cm* 
ployees,  445,  note 
Steam  vessels,  384 

INSPECTORS: 
See  Customs  DunES 

INSTRUCTIONS : 
See  Tbial 

INSULAR  AFFAIRS: 
See  BuBBAU  of  Insulab  Ajtaibs 

INSURANCE: 

Fire  insurance  policies  as  assets  in  bank- 
ruptcy, see  Bankbuptot 

Life  insurance  policies  as  estates  in  bank- 
ruptcy, see  Bankbttftct 

Maritime  fire  insurance 
Jurisdiction  in  admiralty,  1220,  note 

INSURRECTION  AND  REBELLION: 

Suppression  of  insurrection 
Power  of  Hawaiian  legislature  to  con- 
tract debt,  83 


INTEREST: 
See  also  Judgments 
Claims   against   United   SUtei,   208,   879, 

note 
Liability   for   interest  on   customs  duties, 

1049,  note 
Rate  chargeable  by  national  banks,  1509, 

note 

INTERIOR  DEPARTMENT: 

See    also    Executive    Depabtmentb;    In- 
dians; Public  Lands 

Appropriation  for  repair  of  buildings,  77 

Approval  of  leases  of  Indian  lands,  1153, 
note 

Bureau  of  mines,  see  Mines  and  Minebals 
Lands 

Federal   Reporter   and  digests   to  be  fur- 
nished, 228 

Reclamation  Act,  see  Watebs 

Reports  of  expenditures 
Repair  of  buildings,  77 

Reports  to  Congress  on  Indian  affairs,  103, 
106 

Statement  of  accounts  with  Indian  tribes, 
94 

Statement   of   expenditures    in    repair   of 
buildings,  77 

INTERLOCUTORY  INJUNCTIONS: 
See  Injkjnotions 

INTERNAL  REVENUE: 
Actions  against  revenue  officers 

Removal  to  federal  courts,  1227,  note 
Actions  for  taxes 

Venue,  152 
Appellate  Jurisdiction  in  internal  revenue 

cases,  195 
Appropriations    for    care    of    corporation    . 

returns,  108 
Bills  and  notes 

Stamp  tax,  11 65,  note 
Bonded  warehouses 

Withdrawal    of   spirits   for   government 
use,  110 
Bonds  for  payment  of  distiller's  tax 

Liability  of  sureties,  1160,  note 
Brandy 

Regulations  as  to  fruit  brandies,  109 
Changing  contents  of  stamped  packages 

Addition    of    nontaxable    articles,    1169, 
note 

Evidence,  1169,  note 

Information,  1170,  note 

Variance,  1170,  note 
Cigars,  see  infra.  Tobacco  tax 
Collection  of  taxes 

Concurrent  remedies,  1155,  note 

Penalty  for  delinquencies,  1154,  note 

Sale  of  land  to  enforce  payment,  1155, 
note 
Collectors 

Appointment  of  deputy  collectors,  1154, 
note 

Effect  of  vacancy  in  office,  1154,  note 

Privilege    of    witness    in    state    courts, 
1154,  note 
Commissioner 

{Authority  in  general,  1153,  note 

Reconsideration  of  claim  determined  by 
Supreme  Court,  1165,  note 
Compensation   of   officers    and   employees, 

107 
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INTERNAL  REVENUE  —  cont'd. 

Conspiracy  to   violate  fefenue   iawft,   Si20, 

ndte 
Oontracts 

Revefiue  stamp  requife^  1165,  note 
Corporations 

Special  excise  tax  itnpO^d  oh  business, 
1171,  note 
Definitions 

Aleobdl,  1161,  note,  1171,  note 

"Cask,"  1161,  note 

"Doiijg  business,"  1171,  note 
iDelinqtteht  t«x^ 

Limitation    of    action    for    enforocfihent, 
1083,  note 
Destruction  of  property  in  custody  of  offi- 
iJer   . 

Abatement  of  taxes,  1156,  note 
Distilled  spirits 

Assessment  for  deficiency  of  pi^oduction, 

1162,  note   , 

Ai^sdsSffielAt  6l  distillet's  returns,    1161, 

note 
Bay  rum,  1169,  note 
Destruction  of  stamps  on  emptied  dasks, 

1163,  not6 

Forfeiture  for  defrauding  United  States, 

1160,  norte 
Liability  on  (distiller's  bond,   1160,  noie 
Redemption  of  tax  paid  by  purchaser  of 

forfeited. liquors,  1 159,  note 
Refilling  stamped  bottles,   1163,  liote 
Regulation  of  surtets,  l08 
Regulations  as  to  branding,  1101,  Aote 
Regulations  as  to  fruit  brandies,   l07 
Wrthrfrat^-afl  from  warehouse  for  govern- 
ment  use,  110 
tfistYahrt  proceedings 

Concurrent  remedy,  1155,  note 
Rights  of  third -persons,  1155,  ttote 
Druggists  as  retail  liquor  dealers,  11511,  note 
Equality  of  taxation 

SJpiecial  excise  tax  on  business  of  Corpo- 
rations, 1171,  note 
Exeniption^  from  reVenue  tax 
Goods  jmrchased  for  government,    1170, 
note 
Sxpre!^»  compaAies  as  liquor  dealers,  1159, 
.  Aoie 

frorfeftntes   for  violatfoh  cff  revettue  law, 
1163,  note 
Application  of  pfdeee^s,  ll63,  hofe 
Gangers 
Increase  of  pay,  109 
Leaves  of  ab<i^ce,  lOflf 
Inclusion  of  doputy  collectors  In  e1assi#ed 

service,  874,  note 
Irilw^itancc  ta^es,  see  StfccBSSTbW  TiixES 
Inspectfonf  of  c6rfi»6*ation  retui^Ws,   \lf\ 
Intoxicating  liquors  (see  also  infr^.  Liquor 
license  taxes;    Rectifiers'   licetifses) 
Retailet^s  ficinsc  faj^,  IICT,-  note 
Jurisdiction  of  cases   arising  u#der   reve- 

ttue  laws,  139 
lei^cy  faljtes,  se^  9<^iecte86toN  Ta^s' 
Liquor  license  tax 
Applicability   to   agents  <yf  stAte,   1157, 

note 
E*emfrfion  ^  apofeec'arles,  lT59,  iVote 
Express     eonifj(any     fating     ofd<»Ts     for 

Iiq6of«,  1159,  Aote 
Place  of  sale,  1158,  note 
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INTERNAL  REVENUfe  —  conH, 
]^ati6nal  bank  cii'dulatiofi 

Taxatiofi,  1164,  iic^t^ 
Offenses 

Conspiracy    to    t«moV«f    spirits    ^it^lTut 
pAyriicfnt  of  t&x,  JlOl,  ncrte 

Permitting  violation  of  law,   1154,  note 

Refilliftg  stiimped  bottles,  ll63,  note 
Officers  and  employees 

Change  of  stations,  107 

CbftipensittibA,  107 

Leaves  of  dbseti<^,  101^ 

Petmitting  Viokiioiisi  of  law,  1154,  fi6te 
Penalties  and  forfeitures 

Animals  used  in  friiudulent  remotal  of 
goibds,  li?0,  tiote 
Peitalties  for  nofipttyiri^nt  of  tastes,  1154, 

hot« 
Playing  cards 

Stamping  re-wriipf^  Cfttds,  1164^  liefte 
Prosecutions  for  violating  revenue  law 

Briilidingr  dii$tilled  spfirits,  1161,  wrte 

Regulations  of  commissioner  as  evidence, 

1153,  note 

Re^l  ^stat6  sold  fot  taxes 

fffect  of  collector's  deed,  1155,  note 
roof  of  title  utidef  collector's  deed,  1155, 
note 
Rebates 

Tobacco  tax,  1163i,  note 
Recovery  of  t*tx€?s 

Illegal  collection,  1168,  note 
Rectifiers'  licfense  tax,  1158,  note 
Redemption  of  spoiled  6r  destroyed  stamps, 

1168,  note 
Refunding  erroneous  or  illegal  taxes 
Appefiil  (is  conditioti  precedent,  115^,  note 
Application,  115^,  note, 
t^dnclusireness  of  award  by  oonunissiotier, 

1155,  note 
Duress,  1156,  note 

Effect  of  voluntary  payment,  1155,  if6te 
Limitation  of  actions  and  claims,  1157, 

note 
Remedy  on  rejection  o/  clitim,  ll56,  flotc 
Splitting  causes  of  action,  1156,  note 
Statement  of  claim,  il6d^  note 
Removing  or  concealing  articles  with  intent 
to  defrand  government 
Time  of  forfeiture,   11^9,  note 
Revenue  stamps,  see  tn/ra.  Stamps 
Search  and  seizures 
Liability  of  officer  for  wrdfigfnl  Miictfe, 

1154,  note 

Probable  cause  as  defense,  1154,  note  - 
Requirements  of  search  ^arrftrits,   liftf, 

note 
Seizures,  see  supra,  ^^i^^  anft  S€lliHtf€9 
Shipmeirt  of  liquors  mider  false  desi^nailon 
Acquittal  on  criminal  charee  as  bar  to 

forfeiture  proceeding,  1165,-  /kyl^ 
Coficeal!^  n«(m^  m  l^aiVd,  1 1^;  n(^ 
Construction  of  stt<tH:<^,  1169^  WiH 
Intent  f»dt  M^teri^l,  1169,  in6te 
Marks  by  gdv^fAYrt^W  offi^^?^,  1 169.  note 
Special  excise  tai^  o6  bftiMrfe^  O'f  htirpk^.- 

tioift^ 
Companies    owning    and    renting    office 

Wildings,  llfl,  note 
Corporations    9\^r^\^^    ifmk    f«di- 

vidfiaf.^  1170,  «rte 
Effect  on  powers  of  ^ates,  1171,  note 
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interna!  &E V^lftj*  —  ^n^tf . 

Sp^i&i  «±ctd^  tax  6n  bifslfftos  6i  66ff6ftL' 

tions  —  cont'd. 
^emptions,  1171,  note 
ted^il  fMUltiot  6i  ^Uie  ifS^ikcied,  1171, 

note 
Insolvent  corporations,  it7^,  Aote 
M^itife  oi  Uiiy  il7i,  note 
Publicity  of  tax  returns,  U72»  fi6te 
Pubfic  «eYti6e  66f(>otatiofis,  if 72,  ^te 
lUftl  ^taie'  trtttfts,  It^l,  not^ 
Taxicab  companies.  1171,  ndtcf 
ttttd  co-MtifiAl^s,  117^  note 
Validity  of.  sUtute,  1 171,  fi6t« 
WhAf   cofidtitu^fi    doing    business,^   ll71, 

HCfUS 
Special  license  taxes 
Cefiined   (Hips   of   cdAeCtor^s   re^fd    as 

evidence  of  pdyment,  1157,  frafe 
Rectiflf«r6  oi  ffidtflled  Iiqu6fs,  I15Sf,  note 

Collection  of  stamp  tat,  It67,  note 
l)cl!sti^cf£iOn  oi  stamt>s  on  6mpti6d  tfquor 

ciucki,  liftd,  ftoter 
Jtodemptfoff    of'    flfiioif^d     oY    destfoyed 

stanlps,  1188f,  trote 
Siaatp  ikx.  on  do<ruto6nts 
Unstamped  docuitafent  v6i<f,  lidS,  note 
Valf^flnng  unstamped  in^tiiiments;  1165, 

n<yfe 
Stationery 
l^rcftrase  for  r^effue  s^tvice,  \l(f 

Increase  of  pay,  109 
-      lAStes  6i  &bd««c^,  lOd 
Succession  tax,  see  SuccB^fiT6^  tAtsa 
f^4^9Lp\i  messaged 

Revefitfe  st^mp  fequifed,  ll65,  ilote 
¥6bdCC0  tKX 
Cigars  f^p^cke^  in  new  box^s,  11(^4,  note 
ClAds!ficftt}6n    6f   cigars    arid   cigarettes, 

11(M(,  not« 
Rttf^  Hhd  r^gcifi&tions  fe'gtffdtrig  f^ttates, 
lite,  nbtl 
Wholesale  liquor  dealers 
fftdf<«ttti6Tft  for  iMate  to  k^p  t^dordn, 

1162,  note 
PetfAlty   fof    ftfifttre   io   nMilt   ^(stilled 
spirits,  1162,  note 

INTERNATIONAL  BOUNDABIEdf 
F^tfcifig  ag«i«st  disease  battle,  1 

INTERPRETERS: 
C— ipcAsttttop  of  Indkifi   htterpreterif;  195 

INTERStATfi  COMMERCE: 
See   also   A«BicuLTtTRE;    AirncAL^;    Coit- 

BINATIONS     AND    TbUBTB;     MoNOP^LT    OF 

Trade  ob  Comxerge 
Acceptance  of  advertising  in  pavment  for 

freigfat    rates    as    discrimination,    1176, 

note 
Aetions  (see  als9  infraf  Damages  for  violat- 
ing act) 

Duties  of  district  attorneys  in  actions 
lor  forfeiture,  124 

Form  of  aetion  for  forfeitures/ 124 

Joinder  of  wtties  in  action  for  damages 
awarded  by  commission,  123" 

JurisdIctieB,  1249,  note 

Payment  of  costs  and  expenses*  in  aetions 
for  forfeitures,  124 


INTERlSt^ft:  COMMEKCE  —  do*il^rf. 
Actions  —  cont'd, 

KecGy^ty  of  aAftiages  awarded  by  cbj&nis- 
sl6if,  I2at 

Service  of  process  in  action  fof  aAmages 
A^&rdecT  by  conifdisslori,  123 

Venue,  124,  1265,  note 
Adulteration  or  niisbranding  of  Uttic^^d'  of 

commerce,  see  AolftlcuLTt'BE 
Adu1{^ra(i6n  or  tiiisbrandijig  of  «rfict6s  of 

food,  etc^  see  Food  akd  DBtrcfs 
Atfd^^aii'ce  for  services  b;^  sfiipp^f  to  Citi^rier, 

122 
Amendmefit^  oi  kct 

Effect  on  proceedings  befoi^e  cdziELnik¥i6n, 
1a6 
Annual  reports  to  commission 

Contents,  12$ 

Feria%  fo^  failure  to  make.  1^6 

Po^ifret  to  re^irie  reports,  lH 

Tim6  of  fifing,  tSfS 
Application   of   Interstate  Commence  Act, 


im 


C&bk  domp&nies  stibject  to  InterstiCte*  Com- 
merce Act,  112 
Carriers  gfeft^rflLliy 
ComiAott-lA^  rights,  lt73,  note 
DesigtffltiOii  Of  agent  to  receive  service 

of  notices  SLiii  process.  Ill 
Leii^A  of  rttiffdfid  Siibject  to  aCt,  1174, 
note 
Carriers  of  ipoods 
lUfiSotfable  cltfstfmcSition  of  property  re- 
quired, 113 
Shipping  fitcflities   f^quired   to   be    fur- 
nMed.  It5 
Cdffl^fd  of  passengers 

Free  passes  fii^ohibited,  Il4 
C&fs  (see  also  infra.  Equal  facilities) 
Cars  required  to  be   furnished  by  rail- 
roads, lis 
Classification  of  commodities 
Det^mination  of  propriety,  120 
Effpct  as  discrimination,  1177,  note 
Enect  as  eviciefice,  l25 
Establishment  by  commission,  1211 
t^cNv'er  of  interstate  commerce   commis- 
sion, 1188,  note 
Cottecf^ion  of  stamp  tax 

Form  6f  action,  1167,  note 
Combinations   to    preveni   continuous   car- 
riage of  freight 
Liability  limited  to  interstate  carriage, 
llg3,  note 
Commerce  Court 
Enforcemeni  of  orders  of  commission,  124 
Service  of  process,  111 
Commodities  clause,  1292,  note 
CompelilBg  carriers  to  receive  and  trans- 
port goods 
Power   of  interstate  commerce  commis- 
sion, 119),  note 
Complainter    for    violations    of    Interstate 

Commeroe  Act,  119 
Connecting  earfiers 
Comnion-law  liability  not  a^ected  by  act, 

1202,  note 
Judgment  k«  evidence  against  connecting 

carrier,  1207i  note 
Liability   lor   iifjury  or    loss   to  gbods, 

1206/note 
Limiting  linbilitv,  1207.  note 
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INTERSTATE  COMMERCE  —  oo«aU 
Connecting  carriers  —  isont*d. 

Recovery  of  overcharges,  1206,  note 

Bight  to  sue  intermediate  carrier,  1208, 
note 
Conspiracy  to  violate  Interstate  C(Hnmerce 

Act,  919,  note 
Construction  of  statute 

In  general,  1172,  note 

Construction    of    English    act    followed, 
1174,  note 
''Contemporaneous  service,"  1174,  note 
Contracts  between  carriers 

Certified  copies  in  evidence,  125 
Corporations 

Liability  for  violations  of  act  by  officers, 
1194,  note 
Damages  for  violating  act 

Action  by  interstate  commerce  commis- 
sion as  essentia]  to  right,  1185,  note 

Appeal   from  interstate  commerce  com- 
mission, 1186,  note 

Burden  of  proof,  1185,  note 

Compelling     production     of     corporate 
books,  1185,  note 

Connecting  carrier,  1184,  note 

Election  o(  remedies,  1185,  note 

Ground  of  recovery,  1184,  note 

Jurisdiction,  )184,  note 

Limitation,  1184,  note,  1185,  note 

Parties,  1185,  note 

Pleading,  1185,  note 

Power  of  commission  to  award,  123 
Definitions 

"Foreign  commerce,"  338,  419 

"Interstate  commerce,"  338,  419 

"  Undue  or   unreasonable  preference  or 
advantage,"  1177,  note 
Demurrage   charges   regulated  as  part  of 

freight  charges,  1173,  note 
Disclosing   information  of  shipments   pro- 
hibited, 122 
Discrimination     (see    also    in^ra.    Equal 
facilities) 

Advertising  in  payment   of  transporta- 
tion, 1176,  note 

Allowance  for  trackage  of  shipper,  1175, 
note 

Distinction    between    oil    shipments    in 
barrels  and  tank  cars,  1175,  note 

Express  franks,  1191,  note 

Jjocalities  as  subject  to  discrimination, 
1203,  note 

"Milling  in   transit"  agreement,    1176, 
note 

Ownership     of     property     as     affecting 
similarity  of  conditions,  1175,  note 

Payment  under  protest  as  prerequisite  to 
right  to  sue  for  damages,  1183,  note 

Prohibition  of  discrimination  by  carriers, 
113 

Punishment,  117 

Rates  to  federal  agents,  1175,  note 

Reconsignment  charges,  1175,  note 

Right  to  sue  for  damages,  1183,  note 

Sale  and  delivery  of  goods  by  carrier, 
1176,  note 

Service  rendered  as  determining  similar- 
ity of  conditions,  1175,  note 

Shipping  facilities,  115 

Special  rates  to  reclamation  service  em- 
ployees, 1192,  note 


INTERSTATE  COMMERCE —- oonfii. 
Documents    filed    with    commission   made 

public  records,  125 
Due  process  of  law 
Penalty  imposed  on  shippers  for  aeeepi- 

ing  rebates,  1195,  note 
Equal  facilities 
Circumstances  justifying  different  diarge, 

1180 
Civil  action  to  enforce  right,  1177,  note 
Classification  of  commodities,  1177,  note, 

1181,  note 
Competition  between  rival  carriers,  1178, 

note,  1181,  note 
Concurrent    jurisdiction   of    courts   and 

interstate  commerce  commission,  1192, 

note 
Damages  for  giving  preference  to  otber 

shippers,  1185,  note 
Demurrage  charges,  1180,  note 
Different  rates  for  live  stock  and  dressed 

meats,  1178,  note 
Discriminating  difference  between  state 

and  interstate  commerce,  1178,  note 
Discrimination  in  charges,  117b^  note 
Distribution  of  cars,  1179,  note 
Effect  of  statute  on  liability  of  cars  to 

attachment,  1177,  note 
Inequality  of  charges,  1177,  note 
Interchange  of  traffic,  1180,  note 
Loading  facilities,  1178,  note 
Mandamus  to  enforce  right,  1192,  note 
Motive  of  carrier  in  refusing  privileges, 

1178,  note 

Ownership   as   basis   for   discriminatioii, 

1179,  note 

Power  of  interstate  commerce  to  regulate 
distribution  of  cars,  1188,  note 

Preference  a  question  of  fact,  1203,  note 

Preference  between  localities,  1177,  note 

Pro  rata  allotment  of  cars,  1179,  note 

Purpose  of  statute,  1177,  note 

Refusal  to  furnish  cars,  1179,  note 

Refusal  to  make  switch  connectioBS, 
1179,  note 

Refusal  to  transport  particular  goods, 
1179,  note 

Requiring  prepayment  of  charges,  1180, 
note 

Routing  by  initial  carrier,  1179,  note, 
1181,  note 

Similarity  of  circumstances  and  condi- 
tions, 1177,  note 

Special  services,  1178,  note 

Stations  for  special  accommodation  of 
particular  customers,  1178,  note 

Stopping  trains  for  accommodation  of 
passengers  purchasing  tickets  at  par- 
ticular points,  1179,  note 

Terminal  facilities,  1180,  note 

Tracks  and  terminal  facilities,  1180,  note 
Establishing  through  rates  and  joint  rates, 

1204,  note 
Express  companies  as  interstate  carriers, 

113 
Express  franks 

Effect  as  discrimination,  1191,  note 
Facilities  for  shipment  and  transportatian, 

see  sti|»m,  Equal  facilities 
Ferries 

Power  of  state  to  regulate  ferry  rates, 

1173,  note 
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INTERSTATE  COMMERCE— oone'd. 
Forfeitures  for  yiolatioiiB  of  act 

Actions  to  recover,  see  supra^  Actions 

Effect  of  amendatory  act,  126 
Franks 

Effect  as  discrimination,  1191,  note 
Free  passes 

Defense  to  action  for  death  from  n^li- 
genoe,  1201;  note 

Payment  of  claims   for  damages,   1201, 
note 

Persons  punishable,  1201,  note 
Freight  rates  (see  also  supra.  Discrimina- 
tion; Rebates;  Schedules  of  rates  and 
fares) 

Contract   for   successive   transportations 
subject  to  change  of  rates,  1170,  note 

Demand   for   more  than  schedule  rates, 
1182,  note 

Demurrage    as    part    of    freight    rates, 
1173,  note 

Determination  of  propriety,  120 

Effect  of  schedules  filed  with  interstate 
commerce  commission,  123,  note 

Enjoining  establishment  of  unreasonable 
rates,  1191,  note 

Establishment  by  commission,  121 

Factors  considered   in  fixing  reasonable 
rates,  1173,  note 

Inequality  as  denial  of  equal   facilities, 
1177,  note 

Jurisdiction     to    determine    reasonable- 
ness, 1173,  note 

Penalty  for  failure  to  publish  rates,  1187, 
note 

Power  of   interstate   commerce  commis- 
sion to  fix  rates,  1188,  note 

Publication  of  schedule  rates,  1173,  note 

Reasonableness,  1173,  note 

Reconsignment  charges,  1173,  note 

Right  to  fix  by  statute  abrogated,  1203, 
note 

Through  rates  distinguished  from  local 
rates,  1173,  note 
Importation  of   women   for  immoral   pur- 
poses    prohibited,     see     Whitb     Siatb 

Tiumo 
Injunction 

Restraining  establishment  of   unreason- 
able rates,  1191,  note 
Injunction  against  rebating 

Evidence,  1200,  m^te 

Jurisdiction,  1200,  note 

Sufficiency  of  bill,  1200,  note 

Venue,  1200,  note 
Insecticides,    regulation    of,    see    AgbiouIt 

TUKB 

Interstate  carriers 

Carriers    working    under    common    ar- 
rangement, 1173,  note 

Definition,  12 

In  general,  1172,  note 
Interstate   commerce   commission 

Allowance  of  elevator  charges,  1204,  note 

Annulment     of     orders     by     Commerce 
Court,  218 

Arbitration    between    carriers    and    em- 
ployees, 260 

Cbmpelling   production   of   documentary 
evidence,  1188,  note 

Compelling  witn^^^ses  to  give  criminating 
testimony,  1194,  note 


INTERSTATE  COMMERCE  —  cont'd. 
Interstate  commerce  commission  —  oonfd. 
Conclusiveness  of  findings,   1206,  note 
Designation  of  commissioners  to  negoti- 
ate settlement,  260 
Determining    reasonableness    of    freight 

charges,  1173,  note 
Effect  of  expiration  of  term  of  office  of 

commissioner,  1188,  note 
Enforcement  of  orders,  1189,  note 
Enforcement    of    orders    by    Commerce 

Court,  218 
Enforcement    of    safety    appliance    acts, 

see  Railboads 
Evidence  in  proceedings  before  commis- 
sion,  1188,  note 
Exclusiveness  V)f   jurisdiction   to   deter- 
mine   reasonableness   of   rights,    1204, 

note 
Expenses,  1190,  note 
Extent  of  powers  in  general,  1204,  note 
Jurisdiction    as     to    shipments     wholly 

within  territoiy,  1202,  note 
Jurisdiction  of  courts  to  enforce  orders 

of  commission,  1189,  note 
Opinion  to  be  included  in  report,  1189, 

note 
Orders  of  commission,  123 
Powers  and  duties,  1188,  note 
Power  to  award  damages  for  violating 

law,  123 
Power  to  compel  carrier  to  furnish  equal 

facilities,  1192,  note 
Power  to  compel  carrier  to  receive  and 

transport  goods,  1191,  note 
Power    to    compel    making    of    reports, 

1189,  note 
Power    to    compel    switch    connections, 

1202,  note 
Power  to  compel  witnesses  to  attend  and 

testify,  1188,  note 
Power  to  employ  attorneys,  124 
Power  to  employ  attorneys  in  Commerce 

Court  proceedings,  222 
Power  to  suspend  orders,  124 
Procedure,  1204,  note 
Regulating    distribution    of    c  :s.    1204, 

note 
Review  by  courts,  1205,  note 
Review  of  proceedings  by  court,  1190,  note 
Right  to  appear  in  Commerce  Court,  222 
Validity  of  orders,  1204,  note 
Intoxicating  liouors 
Original  packages  subject  to  state  laws, 

1192,  note 

Sales    by   traveling   salesmen    in    state, 

1193,  note 

Sales  made  outside  state  by  mail,  1193, 

note 
When  state  law  becomes  operative  as  to 
imported  liquors,  1193,  note 
Jurisdiction  of  suits  for  violation  of  inter- 
state commerce  laws,  139 
Liability    of    carriers    to    employees,    see 

RAnJSOADS 

Long  and  short  hauls 

Charges  regulated,  115 
Mandamus 

Compelling  carrier  to  accept  shipment, 

1179,  note 
Compelling    carrier    to     furni^sh     equal 
facilities,  1192,  note 
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INTERSTATE  COWIEJJCJS  —  cont'd. 
Offenses 
Fai}i;ire  to  lajl>el  p^dcages  of  intoxicating 
liquors,  ^^^^  note 
Operation  and  elffict  of  statu]be 

l^igfits  and   liabilities  of   carrier   under 
void  contract  of  s^lpipaent;  llj^,  note 
Orders  of  co^nviissio^ 
Awardinjg  of  da^nages,  123 
Duty  o^'carrier^  to  pb^y  orders,  }24 
Ens^rcen^ent  by  Commerce  Qpurj^^  124 
Enforcement  of  order   fp/  jjiiQju^y  dam- 

ikges^  123 
Penalty  for  disobedience  W  -carrier,  124 
Power  jbo  suspend  orders,  1^4 
Service  on  agent  of  carrjl^r,  124 
Oyercharjge^  by  carriers 

Recovery  Jn  state  pour^s,  1191,  opte 
Right  of  action  dependent  09  ^9tabli8h- 
ment  of  rights,  1205,  1^0^ 
Pa^senjB^  rates 
Righ^  of  spTer^ment  to  p^rty  routes  in 
tranispprtipg  sojdiers,  1175,  wfU 
Penalties 
^iolatioQ   of   Interstate   CoxPP^rce   Act, 
117 
Pipe  lines  subject  to  Interstate  (^mmerce 

Act,  112 
Power  of  statics 
Inspection  of  cattle,  446,  np^e 
Prohibiting  importation  gi  diseftiBed  ani- 
njals,  4^,  yipte 
Preference  of  ppf  ts  of  ^e  9tat^  PY^r  those 
of  another 
Incidental    ^i9^t    pf    regula^i^g    rates, 
1201,  nptij 
Proceedings    before     interstate     cpmmerce 
commissipn 
Effect  of  amendatory  act  on  pejiding  pro- 

qesedii^,  126 
In  general,  111 
Prosecjitjons  for  violating  act 
Accjdent   or    mi/stake    $is   di&f$9.9e,    1186, 

note 
Acts  pf  carriers,  117 
Acts  of  shipperjs,  118 
Burden  of  proof,  )187,  npte 
Complaint  and  proceedings  tbe^eon,  119 
Immunitj  of  ^-iine^ses,  1^01,  np^ 
Ipj^ictment,   IJ87,  ppje 
Jn  general,  117 

Liability  of  cp;'poratjpns  for  9^^  qI  offi- 
ces, 1194,  note 
Offenses  by  s)iu)per,  1187,  note 
Penalty    for    failure    to    pul^ji^b    rates, 

U87,  j^pte 
Self-incriminating      disclosur.e9      before 

commissioners,  .1}9^,  npte 
Venue,  1186,  note 
Railroads 

Definition,  U3 

Qpsignajtion  of  iig^nt  tP  re(ce|v^  ^jr^ice 

of  noticeji  ^nj  propels,  }}} 
Interest  i;i  epmmpdjtjes  citrrie^,  114 
Regulation  of  issue  of  stopk^  i^o4  liK>nd8, 

126 
Regulation  of  r^tc^.  1}3 
Reports  of  accidents,  see  ^^JJMAJV^ 
Required   tp   fyrgjih  phippj^g  fcpijities, 

Shijppjng   facjlit|e9  rp.quije4    to   )>e   fur- 
nished, 115 


INTERSTATE  COMJIPftCie  ^  w«< V- 
Rates   pf   trfn8pprtatii>|i,   #ep  j^fipm,   Dib- 
criviinatioo;    Freji^^t   jaj^s;    F!»9^nger 
rates;  Reb»|^ 
Reasonableness  of  freight  rates,  f^  J!MV«, 

Freight  rat^^ 
Rebates 

Acceptaw5,e  Jjy  .^oi^sumfe,  Jl^,  fufte 
Acceptance    of    ]^i^ifte    ^019    Jptraatate 

raijrp84,  )J.96,  upt^ 
Acceptance  of  rebate  without  i^taining 

benefit  11»7,  Wk 
.Affre(eAie;its  ^lade  before  p^s^ao  9f  f^t- 

Application    of   statute   to   ji^^rriera   by 

w^ter,  J 197,  nofp 
QmstitiitiopaUty  9i  penal  pr^ij^ions  as 

4pp)W  tp  sbipf^n,  U95;  ppt« 

Contract  fixing  former  n^t^s  99  defense, 

im,  notp 
Corporation    and    its    9ge;9t    prpsecuted 

joiflMy,  U.99,  »ote  ^ 

Cri.ipinfJity  no|;  ja/feet^d  by  sif^  ^  ship- 
wept,  J1195,  »p|;e 
E^^eipe.Qts  pf  pffeo9e  9i  rjeoejvjjpg  pB^ates* 

1195,  note  ^ 

E|;i^ssJTe  toe,  ^99,  noffi 
Fprmn    rtipwe^ts    y^iWm    V^9l    pro- 
visions, 1196,  9p^ 
I|^(jjct9i?;^^  Ipr  ipvijig  or  acoeptjjyg  re- 
bates, 1198,  note 
jniumtm  ^s^in^t  r?baHng,  J?OQ,  note 
Intent  as  element  4)f  o^dsnse,  t.195,  note 
J»ri9<}iPti9»  pf   Cjjcwlt   Cpurt  to   grant 

injunction,  1175,  note 
Juri^^jctjpj)  pf  pfejjses,  1W9,  not* 
Liability   of   carrier    np|t    publishing   or 

^Ijng  siclie^u^  1^00,  npte 
Liability   pf    offaiidin^   parrj^r   i;i   dam- 
ages, 1174,  mtfi 

LiabiJity  pf  ;9tP.clcho]4er  of   <^rp<V<^tion 

accepting  rebates,  1197,  note 
Xun^ber  pf  pffevises,  1199,  note 
Receiving  rebate  frpm  joint  ^-^t^,    1197, 

PefjMwJ  fer  ffjpe  of  private  tracks,   1197, 

note 
Refunding  elevator  charges,  J 197,  »pte 
Bi^trospectjve  ^f^fiUon  9f  ^M^,  1196, 

note 
Who  may  puft.  U74,  pptp 
Regulation   of   freigb-t  /cfcargPP*   t^  #«P"*f 

Freight  rate9(  Bebjatefl 
Restraint  of  i5t^r8t9te  epmwfpr^e,  ^^  Rk- 

STBATI7T  OF  TBADE  QJi  COM¥ERP£i 

3alety  ftppliwce?  PD   r.ailjoa<j9,  9^  RMI/- 

BOADS 

Sale  and  delivery  of  gppis  J)y  cgirrier 

Schedules  of  rgtes  $p^  fares 

Applicability  of  through   rafe^  t9  other 

carriers,  U9i,  n<^ 
Cons^jr^ctjon     pf     5JaM?9catip.9     sheeta, 

Papage,8  for  tvJure  Jo  P9st,  1203,  note 
Departure    from    publi9}k9(i    rat«9,    1182, 

ppte 
Designation  of  routes,  ^81;  AP.te 
Kfl«5t  of  9.che!avJ^  99  evjtewe,  I.W   ^ 
Effect    of    sc)?^dvle9    Qn    contfacta    for 

tra^^sportatioQj  U$^>  npt^ 
Filing,  1182,  ffpte 
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INTERSTATE  COMAJJllCE  —  cpnlV*. 
Schedules  of  rates  and  fares  —  cont'd. 
Jurisdiction  U)  enjoin  enforqement,  1238, 

note 
Postiiig;  IIB2,  ppte 
rresumption  as  to  compliance  wi|b  Btat* 

ute,  1203.  note 
Printing,  fiiii^,  and  jM>sting,  1182^  note 
Iteceivinj^  goto^s   for   transportation  be- 
fore establishing  routes,  U82,  ^o^e 
Regulation  as  to  making  and  fllinj^.  116 
R^serva^ioji  by  initial  carrier  of  r^ffii  to 

<)$8$gn«ite  route^  1181,  note 
Separate  rates  for  icing  cars,  U82,  npte 
Separating  terminal  coarges,  1203^  note 
Storage  <mai^s,  1182,  AO^e 
Through    ri^tes    under    joint    scbedu^s, 

118^  9ote 
Time  rate  tak^es  effeot,  1203,  ^ote 
Venue    of    ofljeqse    of     failing    tq    file 
schedules,  1199,  not^ 
JService  of  process,  see  aupra^  Actions 
Service  of  process  in  proceeding  before  In- 
terstate Commerce   Court   or   interstate 
commerce  commission,  }!} 
Ship;nent  of  certain  articles  prohibited,  see 

AOBieULTUBB 

Shipping  facilities    (see  also  $upra,  E^al 
facilitjies;  infra,  Transportation  facil- 
ities) 
Discrimination  prohibited,  115 
Dut^  of  carriers,  1}^ 
Validity    of   contract   for   fpiecial   fiueil- 
m^,  1M3,  fii9tfi 
8\^^nf^i^r  9pm«MAk9  1MB  im^raM^  car- 
riers, 113 
Special  rates,  see  «upm,  Discrimination 
State  courts 
Jurisdiction  in  i^tJms  t^T  oycrcbarcpes. 

State  laws 

Enactment  of   feier«l  ^t^f^  gn   iffu^ 
subject,  1202,  note 

Ij^^ic^tii^g  JifUors  in  onjiginaj  p^c)qig|es 
subject  to  state  laws,  1192,  noi^ 

SiEjji^lli^ions  M  tp  free  storage,  im^,  ao^ 

Requiring  cars  to  be   furnisno^  on   de- 
mand by  shippers,  12lO)&  i¥^e 
Sft^ckp  ^jd  bionds  of  raUrpa^i 

Regulation  and  eontroli  126 
jStreet  rajlr.oa^S  no^  affected  by  JytMrs^ate 

Commerce  Act,  1202,  note 
Switches  riequj/ed  to  be  f^rgts)led  Jby  fail- 

roa4s,  11^,  J  202*  note 
Tariff  schedules,   see   supra,   Sch(e4i4es   of 

rajbes  (and  f»res 
Telegraph  and  telephone  compioii^ 

Bnh)fic%  to  Jfit^rstai^  Qommerce  Aejt,  M^ 

Unjudi  4jind   unr^ea^^qable   ehaivea    pro- 
bibi^,  11^ 
Through  routes 

Csi^flLjb^isbmeoJt  ^y  ^imn^sflio^,  19} 
Traffic  agreep^^nts 

Qpr%i^  cQpw  in  eHridep^ce,  )^5 
Transportatioji  9ormUUfii^f  ii^rfU^^  cpm- 

merce,  112 
7ra^ApQrJt^Jtjm  ffiiCiJi^    ^.#ef  ^^  ^^ipra, 
SbiiwijMr  lajuIiiiAi) 

Allowance    for    facilities    furni(riifd    by 

Transportation  of  game  unlawfully  Jkjlled, 
see  Game  and  Game  Laws 


INTERSTATE  COMMERCE— /joj^^V, 

Tr^LUsportatioi)  of  i^tqxic^t}^  liquors 
Labeling  packages,  1046,  note 

Transportation  of  women  for  immoral  pur- 
poses, 419 

yndui^  pfisf^r&M^a,  see  §Hprfh  £4^^  f^^'^' 
ties 

V$na^  of  a^tiops  »p4^r  Interstate  C^- 
merc8  Act,  1265,  note 

Violations  of  act,  scye  aiipia,  B^inaise^  for 
viola^ng  ^f  PrpfjecAitioofi  for  yi^ljeiting 

INTERVENTION: 
Actions  in  CdnuBeroe  Ckwrt 
Right  of  individuals,  223 
6«i}ii  of  United  fitatea,  222 

INTOXICATINQ  LJQPQRS: 

See  alsp  jNrE]^N>^L  ^^V'^Uf 

Adulteration  of  liquors,  see  Food  and 
Dbuos 

Iviported  liquora  in  original  paekay  aub- 
ject  to  state  laws,  11#S,  note 

Internal  revenue  regulations,  1Q8 

Interstate  transportatip^i 

Labeling  packages,  1646,  note 

Liquor  licenses  as  assets  in  baakruptcgr, 
§H,  |K>te 

Misbranding  liquors,  see  Food  aih)  Dbuos 

Powers  of  states  as  jk^epted  by  intersl^tje 
commerce  clause  of  Constitution,  see  In- 
terstate COMMEBCE 

Punishment  for  sale^  .etc.,  i9  Indian  Terri- 
tory, 1135,  note 

Sale  'in  In4is«  countfy  prohibHed,  tl31, 
note 

State  dispensaries 
Liability  of  agent  of  state  for  internal 
revenue  tax,  ILBT,  note 

INVESTIGATIONS : 

Authority  to  swear  witnesses,  ^ee  0aT98 

AND  Affirmations 
Methode  of  mining,  €70 

INVOLUNTARY  SERVITJJDE: 
See  Civil  Rights 

IOWA: 

CJerks  .of  Plstrlcti  CourtJi 

Location  of  clerks'  offices,  169 
JlQidicial  <)j#trjct;s  ij9  lown,  li98 

IRRIGATION : 
See  also  Public  Lands;*  l^^piu^icAriov  Pro- 

Commencement  of  new  works,  41li 
Construction  reservoirs,  17^7,  note 
4>^(y0r#^i9B  fM   water  i^aers  for  reser- 
voirs, etc.,  418 

fistrj^utiott  of  uvipo^pwded  waiter,  417 
ntries  on  land  reserved  for  irrigation  pur- 
{KMes,  41^ 
Irrigation  districts,  see  Tebritobiies 
Iniu^Xq^  fprojaieis  <on  InlW  re^rviutMns, 

Issue  of  certiteiates  of  in^ebtednees,  414 
Tranf^  (9f  apf^rPi^iat^ons,  414 
Withdrawal  of  f^nMic  l^^nds  for  irrigation 
purpose,  4;^^,  J  707,  |»9f» 
ISLANDS: 

See    aUip   PpwAj;  OJ   logptTL^   J^A^I^l 

Guam;    HAVAiiA;y    isf^A^i^Sj    }m^   of 

RiCO;  PRIBILOF  ISJ^JE^ns 
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ISLE  OF  PINES: 
Duties  on  importations  from  Isle  of  Pines, 
958,  note 

ISTHMIAN  CANAL: 

Bonds    not   receivable    for    national   bank 

circulation,  350 
Canal  zone  as  territory  witbin  white  slave 

traffic  act,  422 
Cession  of  canal  zone 

Treaty  with  Panama,  1791,  note 
Duties  on  importations  from  canal'  9on«, 

958,  note 
Estimates  of  expenditures,  350 
Eicpenditures 

Reimbursement  from  sale  of  bonds,  349 
Injuries  to  employees 

Compensation  allowed,  351 

Time  for  filing  death  claims,  351 

IXALY: 
Construction   of    extradition    treaty   with 
Italy,  1069,  note 

JEOPARDY: 
See  Cbiminal  Law 

JEWELRY: 
Exemption  from  debts  as  wearing  apparel, 
see  Bankbuptct 

JOINDER  OF  CAUSES  OF  ACTION: 
See  Actions 

JOINT  RESOLUTIONS: 

Admitting  territories  to  Union 
Arizona  and  New  Mexico,  379 

JOINT-STOCK  COMPANIES: 
Citizenship,  1257,  note 

JOINT  TENANTS: 

United  States  as  joint  tenant 
Jurisdiction  of  partition  suit,  141 

JUDGES: 

See  also  CncuiT  Judges  ;  Commebcb  Coxjbt; 
Court  of  Claims;  Coubt  of  Customs 
Appeals;    Distbict    Judges;    Supbeme 
Court;     United     States     Coubt     fob 
China 
Assignment  of  territorial   judges   to   dis- 
tricts 
New  Mexico,  389 
Circuit    Courts   of   Appeals,   see   Cibouit 

Judges 
Conduct  of  judge 
Federal  judge  not  governed  by  state  prac- 
tice, 1436,  note 
Disqualification    (see   also   Hawahan   Is- 
lands) 
State   statutes  as  applicable  to  federal 
judge,  1435,  note 
Power  of  ifederal  judges  to  hold  to  security 

for  peace,  243 
Power  to  appoint  clerks,  133 
Practicing    law    by    federal    judges    pro- 
hibited, 240,  1405,  note 
Retirement  of  federal  judges,  241 

JUDGMENTS: 
Correction  or  modification  of  decree 

Jurisdiction  of  federal  courts,  1262,  note 
Effect    as    preferences    under    bankruptcy 

law,  see  Bankbuptot 


JUDGMENTS  —  cont'd. 
Enforcement 
State  statutes  applied  in  federal  oourts, 
1439,  note 
*'Full  faith  and  credit"  in  other  states, 

1064,  note 
Interest  allowable,  1208,  note 
Judgment  as   distinguished   from   lien   of 
judgment  not  affected  by  bankpuptqr  of 
,  debtor,  800,  note 
Lien 
Effect  of  creation  of  new  district,  157 
Effect  of  judgments  generally,  1208,  note 
Von  obstante  veredicto 
State     practice    applicable    to     federal 
courts,  1437,  note 
Opening  judgments  against  absent  defend- 
ants served  by  publication,  156 
Presumption  of  regularity 

District  Court  of  Alabama,  425,  note 
Rendition  and  entry 
Right  of  clerk  to  fees  before  entry  of  de- 
cree, 1213,  note 
Some    of    defendants    not    served    with 

process,  1432,  note 
State   practice  as  applicable  in  federal 
courto,  1438,  note 
Re9  judicata 
Effect  of  adjudication  of  bankruptcy,  594, 
note 

JUDICIAL  CIRCUITS: 
Establishment,  191 

Ninth  circuit  not  affected  by  creation  of 
new  district  in  California,  1209,  note 

JUDICIAL  CODE: 
See  JuDiciABT 

JUDICIAL  DECISIONS: 

Concurrence  of  judges  necessary  to  decisioD, 
199 

JUDICIAL  DISTRICTS: 
See  also  Venue 
Changing  district  boundaries  in  Missoiui, 

259 
Creation  of  judicial  districts  in  the  United 

States,  160 
Creation  of  new  districts 

Effect  as  to  liens  previously  acquired  by 
judgment,  etc.,  157 

Creation  of  new  district  or  division  of 
district 

Effect  as  to  pending  action,  157 

Prosecution    for   crimes  previously  com- 
mitted, 157 
District  of  Columbia  as  judicial  district, 

949,  note 
Division  of  districts  as  affecting  jurisdic- 
tion of  Circuit  Court,  1210,  note 
Effect  of  state  legislation  changing  county 

lines,  1210,  note 
.Jurisdiction  of  District  Court  as  dependent 

on  residence  in  district,  153 
Transfer  of  cause  to  another  division   of 

district  by  agreement,  156 
Venue  of  actions 

District  of  residence  of  either  party,  153 

District  of  which  defendant  is  inhabitant, 
153 

States  containing  several  districts,  153 

JL^DICIAL  NOTICE: 
See  EviDENCB 
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JUDICIAL  OFFICERS: 
See  also  Baxuftb  and  Cbxeu  of  Coucts; 

CUCRKS  OF   ClBOUIT   C0UBT8;    CUDKS   OF 
COUBT8;     CUERKS    OF    DI8TBICT    COUBT8; 

D18TBICT  Attqbnktb;  Judqbs;  Judicial 
C1BOUIT8;  Judicial  Disthictb;  Unitkd 
States  Mabbhals 
Appointment   of    relatiooB   by   judge   pro- 
hibited, 159 

JUDICIAL  OPINIONS: 

See  also  Law  Rkfobts 

Effect  as  finding  of  fact,  430,  note 

Reports  of  opinions  of  Supreme  Court,  see 

SUPBBMB   COUBT 

Written  opinion  by   Court  of  Claims  re- 
quired, 881,  note 

JUDICIAL  SALES; 

Bankruptcy  proceedings,  1067,  note 
Real  property,  1067,  note 

JUDICLARY: 
See  also  Cibcuit  Coubts  of  Appeals;  Com- 

MEBCB  CoUBT;  CoUBT  OF  CLAIMS;  COUBT 

OF  Customs  Appeals;  Coubt  of  Pbivate 
Land  Claims;  Cibcuit  Judges;  Dis- 
TBicT  Coubts  ;  Distbict  Judges; 
Judges;  Judicial  Officebs;  Supbbme 
CouBT;  United  States  Coubt  fob 
China 

Admiralty  courts  deemed  always  open,  134 

Arrangement  of  sections  of  Judiciary  Act 
as  affecting  construction,  260 

Definition  of  terms 
"  Circuit  justice,"  192 
"Judge"  when  applied  to  any  circuit, 

193 
"  Justice  of  a  circuit,"  192 

Disqualification  of  Judges  in  Hawaiian  Is- 
lands,  86 

Equity  courts  deemed  always  open,  134 

General    provisions    for    interpretation    of 
statutes  applicable  to  Judiciary  Act,  250 

Judicial  Code,  132 

Repealing  provisions  of  Judiciary  Act,  250 

Statutes  compiled  in  Judiciary  Act  not  new 
enactments,  250 

Substitution  of  judges,  135 

JURY: 

Apportionment  of  jurors  in  district,  245 
Calling  from  bystanders,  246 
Challenges 
Consolidation  of  civil  actions,  1453,  note 
Consolidation  of  indictments,  1453,  note 
Effect  of  consolidating  indictments,  953, 

note 
Number  of  challenges  in  federal  courts, 

1454,  note 
Number  of  challenges  reduced  after  com- 
mission of  crime,  1458,  note 
Number  of  peremptory  challenges  in  civil 

eases,  248 
Number    of    peremptory    challenges    in 

criminal  cases,  248 
Rifht  of  government  to  challenge  or  stand 

jurors  aside,  1452,  note 
Trial  of  challenge  by  court,  248 
Under  Alaska  statute,  see  Alaska 
Compensation  of  jurors 

Prior  service,  1454,  note 
Disqualification    of    jurors    in    Ha^f^ifan 
Islands,  86 


JURY  — con  W. 

Drawing  and  impaneling 
Appointment   of   jury  commissioner    by 

district  judge,  1454,  note 
Residence  of  jurors   in  division  of  dis- 
trict, 1454,  note  . 
Selection   from   district   as   directed   by 

judge,  1452,  note 
Statutorv  provisions,  245 
Judicial  districts 

Change  of  boundaries,  259 
Oath  of  jurors 

Fee  for  administering  oath  on  wat  dire, 
1213,  note 
Province  of  court  and  jury  in  proceeding  to 

impose  statutoi^  penalty,  450,  note 
Qualifications  of  jurors 
Polygamists,  248 
Race   and   color  not   a   disqualificatioQ, 

246 
State  law  followed  in  federal  courts,  245 
Right  to  jurv  trial 
Adverse  claims  to  mining  lands,   1494, 

note 
Equity  cases,  432,  note,  1429,  note 
Exclusion  of  Chinese,  865,  note,  868,  note 
Issues  of  fact  in  admiralty  proceedings, 

1224,  note 
Issues  of  fact  in  Circuit  Courts,  1320, 

note 
Issues  of  fact  raised  by  plea  to  jurisdic- 
tion, 1320,  note 
Philippine  Islands,  1651,  note 
Proceeding  for  seizure  of  adulterated  or 

misbranded  articles,  6 
Proceedings  in  Probate  Court,  434,  note 
Trial  of  issues  of  fact  in  Supreme  Court, 

230 
Waiver,  1320,  note 
Service  at  place  other  than  that  named  in 

summons,  180 
Service  limited  to  one  term  of  year,  247 
Service  at  previous  term  during  year,  247 
Special  juries,  246 
Standing  jurors  aside 

Right  of  government,  1452,  note 
Submission  of  case  to  jury 
State  practice  as  applicable  in  federal 
courts,  1438,  note 
Summoning  jurors,  246 
Summons  served  by  mail,  246 
Venire,  246 
Voir  dire 

Incriminating  questions,  248 
Waiver  of  jury  trial 
Compliance  with  statute,  1371,  note 
Federal  courts  following  state  practice, 

1370,  note 
Prosecutions    under    oleomargarine    act, 
1086,  note 

JUSTICE,  DEPARTMENT  OF 
See     Attobnet-Genebal;     Distbict    At- 

TOBNETS;    SoUCTTOB-GENBBAL    ' 

JUSTICES: 

See  SVPBEME  COUBT 

JUSTICES  OF  THE  PEACE: 
Jurisdiction 
Foreclosure   of   miners'    labor    liens   in 

Alaska,  15 
Jurisdictional  amount,  1760,  note 
Power  to  remit  pprtioii  of  ^emund,  17(p, 
note 
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JUSTICES  OF  THE  PEACE  — «MtV. 
Power  to   adminMc^  MA  k  bliiikftt^y 

Power  to  isMe  yfkff^TiU  1m  eriM§  in  In- 
dlin  tHfli^Yi  94»,  Adte 

KANSAS: 

Clerks  of  District  Courts 
Location  of  ^Mrks^  dKtem,  109 

Judicial  district  of  Kanm»  e^ested,  169 

United  States  MarriniW 
Location  of  marshars  oflftce,  169 

KMpOfd  fEie*: 
Power  of  federal  judges  te  require  security, 

KENTUCKY : 

Clerks  of  District  Courts 

tb(!Ati6it  W  clerks^  offices,  170 

Rooms  for  hol^i^g  District  Courts  free  of 
erp^ikM  to  t^titt^  State'^,  17a 

KIDSTAFPIKO: 
See  also  Peonage 

LABOR} 

^  COMMEBOB  AND  LaBOB 

Arbitration  between  carriers  and  employees 

Duties  of  interstate   commerce  commis- 
sion, 2dO,  1460,  note 
Breach  oi  coiitract  to  laboi  as  a  crime,  871, 

note 
Breach  of  eontraei  to  labor  as  evidence  of 

fraud,  d7i,  note 
discharge  of  en|iployees  for  cause  of  mem- 
Wvship  in  labor  union 

Constitutionality  of  statute  prohibiting, 
14CI0,  xJote 
Hours  of  labor  on  gpvernsent  works   (see 
also  RjBncNUE  Mabene) 

fitacksmitlis,  firemen,  and  pumpmen  in 
reclamation  service,  1467,  ncyte 

Burden  o;;^  proving  extraordinary  emer- 
gen^, 1459,  note 

Character  as  laborers  or  mechanics  not 
affected  hy  mode  of  paying  wages, 
1458,  note 

Constitutionality  of  statute,   1457,  note 

Construction  of  naival  Tesaels  under  con- 
tract, 1458,  note 

Contractors  furnishing  supplies  to  quar- 
termaster, 1458,  note 

Emergencies    excusing     overtime    work, 

1457,  Bote 

Employees  of  Panama  railroad,  14i6, 
note 

Hostlers,  14&8,  note 

In({i6tment  /or  violating  act,  1459,  note 

Jurisdiction  in  prosecutions  for  violat- 
ing act,  1458,  note 

Laborers  and  mechanics  on  Panama 
canal,  14^8,  dote 

Labbfet^  And  m^tianics  on  river  afid 
harboi*  iMpfovement,  1468,  note 

Labor  outside  regular  hours,  l45^,  note 

Messengers,  1458,  n6fe 

Persons    caring    for    ofBee,    kiwns,    etc., 

1458,  note 

Seamen  not  laborers  or  mectianics,  1457, 

note 
Skilled  workmen,  1458,  note 
Watchman  in  public  buildingv  1467.  note 
llours  of  labor  on  railroads,  1734,  note 


LABOR  COMBINATIONS: 
Lktm\ks  of  teeiAbet^  ktr  HbktinK  AUti- 

itxm  Act,  1787,  lidib 
Restraint  of  tra^ 
Construction  of  ^ofhibitive  sfxtnte,  1769, 

not^ 
Essentials     of     unlawfttf     eodibiiintiionB, 

170^y  nofe 
Reasonableness  of  restraint,  1770,  tfote 
State    and    interstate   commerce    distin- 
guished, 1771,  note 
Validity    of    prohibitive    statute,    1769, 
note 
£li^t  to  organize  iii  pursuit  of  calling,  872, 
note 

LABORERS: 

Exception  to  prohibition  of  importation  of 

foreign  laborers,  90 
Importation  of  for«i|pft  laborers  pnyhifaiteki, 
90 

LACHES: 
See  also  Coptbight 
Suit  lot  ihfriHgement  of  patents,  iMi,  note 

LAKES: 
Criminal  jurisdiction  over  Lake  Michigan, 

Throwing  refuse  matter  in  Lake  Miebigan 
regulated,  413 

LANDLORD  AND  TENANT: 
Bankruptcy  o§  te«Mit 

Rest^aimibg    luNlkird    from    iirterferthig 
with  ]jM8eMioii,  937,  aott 
Effect   of  bankruptcy  «f  ttrktai  oil  tts^tie, 

824,  note 
Interest  of  laddinrd  m  adsHs  in  iMtiktviptcy, 

824,  note 
Interest  of  tMint  IM  Mtets  In  fadidtriijjtcy, 

9%4t  HOii« 
Landlord's  lien 

Effect  «f  bstnkrtipt^  (H  teMat^  79#,  Mate 

LARCE^T : 

Receiving  Stolen  GkMne 
Ihdtctment 

A!l€^tfoifB  tfl  taln^,  14M,  itote 
Law   applicable  in   Indian  edttntry,   1133, 

note 
Sale  of  ore  subject  to  miners'  liens,  17 
Stealing  public  records,  1739,  note 
(Subjects  of  Tarceny 

Blank  checks,  1460,  note 

LAW  REPORTS: 

Copyright  by  official  reporter,  1740,  note 
Federal   Reporter   and   digests   to  kt   fur- 
nished  to   various   courts,    departments, 
and  offices,  228 
Supreme  Court  reports,  see  Supbbmb  Couirr 

LEARNED  PROVESBIONB: 

Importatiofi  of  aliens  belonging  ia  learned 
professions^  not  pvcArilrttCfd,  M 

LECTURERS: 

lmp&Hsiti<m  of  fbteigtt  lecturers  ImI  pro- 
hibited. 90 

LfeGAL  *^*l^ftrt:R: 

See  also  MoneT 
Gold  certif!ci<tes,  ^0 

LEGISLATURE: 
Hawaiian  Islands 
In  general,  83 
Pay  of  members  for  extra  MS8i«B^.  $7 
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Jurisdiction 
LiMoutf  p»^«  eirtiikliod.  ok  gafPttlMkent 

iMbility  as  mSesMt  by  dis^liaTgel  ki  bank- 
mfUsjff  619,  note 

CnstOfti'lfoti^  bfOkertf,  4tl 

THfUf 

ViihLdiiig  &niiMe  igcMH  at  tligbt,  51 

LIENS: 

A6tio«8  i6  ezfforce 

Jurisdiction  of  federal  eourts,  12f03^  note 

Sankfupic^    A^    affecting    li^s    on    bank- 
rupt's property,  see  Bankbuptcy 

Creation  of  nei^  (fi«t^ict  its  aifecMiig  lien 
oi  prfof  jud^^ejht,  etc.,  tSt 

Enforcement  of  lieAs  against  property  of 
AbiteYit  defendant,  f^5,  fStl7,  Ao£e 

Judgment  liens,  1208,  note 

Maritime  lie^s,  ^ee  AiViirBAtfT;  SifiF^iNO 
AND  NXvlttAtfoiSi' 

Miners'  Itfti6r  fi^tis  ih  Alaska,  14 

LIFE  ESTATES: 
Life  estate  M  teil)  property  Aa  assets  in 
bani^l^vp||eyy  9SA,  iile 

LIFE  PRESERVERS: 
See  MoHoH  BOAt^ 

LtoHt-60US£  BOARD: 
Transfer  6!  duties  td  li|^bau«d  emmnis- 
sioiKV,  209 

LI€[H*.H0U8E»j 

See  Lights  and  Buots 

LIGHTHOUSE  TENDERS: 
See  Lights  and  Buot^ 

LIGHTS  AND  BUOtS: 
A^lttNHM^afHe  r^gttlitlMns,  208^ 
Beacons 
Constructfldll,   iliAiAteiJflttio^)    afld   repair, 
263 
Bwjys 
ConsiniciioBi^  mainftrniaacei    and   repair, 
263 
Bureau  of  light-houses 
AppVimBk^ftt  anff  Mmty  01  cxyRrtttf^sibH^r, 

262 
Establishment,  262 
Officers,  262        ,  . 
Commissioner  of  lif^i-h&tiMB 
Subject  to  dif^^E^Mi*  6i  B^einty  df  cbfu- 
merce  and  labor,  263 
Construction,  maintenance,  and  repair^  263 
Day  marks 

Construction,    tthiftteliMk^,    Atd   r^pait, 
263 
Inspectors 
Assignment  td  4ifttr)et#,  SM4 
SflkUltiesy  M4 
Light-houses    (see   also  aupra,  Bureaa  of 
light-liousea) 
Cofistruction,   maiatenance,   and    tepKir, 

263 
EstisNiie  of  expensetf,  Tt 
Inspection,  ^'6.1 
Light-house  districts,  264 


Purchase  of  sites,  2( 
Purchase  of  supplies,  263 . 
Reports  of  expendift^f^^  77 


im 


LiOkW  Amy  tlfafB^  oariM 
Light-house  tenders 
Construction,    maintenance,    and    fepAr, 
26JI 
Light  Aips 

Change  ol  tftatloiM,  260 
Construction,  maintenance,    aAd    I'tfMiir, 
269 
Lights  on  vessels,  see  CoLLi^tONd 
Pog|-lai«lerA  ngHU 

Construction,    maintenance,    and    repair, 
263 
Repeal  of  statutoff  #eguiatio#lr 

Changing  stations  ol  li^ht  ^]fipfl,  2^ 
Sea  marks 
Const#«etion/   miliMlfnancef,    *M   Repair, 
263 
Signal  statioiiii^ 
CoitttriMioll,   taattteM(i«<;,   MMT   fepair, 
263 
StateiMnts  amd  e»tifilaf«^  df  e^fpeMrlures 

for  liifKthous^s^  77 
l^ply  s^atktas 
Construction,    maintenance,  aAA    repair, 
263 

LIGHT  SHIPS': 

LIMITATION  OP  ACTIONS? 
See  also  AuiSKAy  OkMU9ml  LAir 
Actions  againit  United  Stiitctai^  204 
Colleetion    of    d^lhi^uent    r^eMer    UeiBtB, 

10d3,  note 
Customs  duties  cases,  1084,  note 
Enloveenwnt    of    miners'    laboi^    tidnk    in 

Alaska^  1& 
Infringement  of  patents,  I#42,  not* 
Penalty  for  false  ^Btry  of  9Kid9,  see  Cus- 
toms Duties 
PfoseefttioB  fot  bribery^  861,  Mbtia 
Proaeentiolto    for.    oi^^imbs    against    BlEink- 

ruptcy  law,  652,  note 
Stock  and  slo<rtchfoldcfrs 

Individual   liabtlity  in  respect  to  stock 
held  in  trust,  1508,  note 
Stockholders  at  natioifa)  banks 

EnfMreemenft  of  hklivid^)  liability,  1508, 
note 
Violations    of    Intevitate    GMninere^    Act, 

1084,'  note,  1184,  note 

LIMITATION  OF  VESSEL  OWNlSltS'  LIA- 
BILITY: 

Baffga^ 
Mmt»  induded  fn  baggage,  i46|,  note 
Jewelry  wortf  hf  pass^ng^rsf,  1461,  note 
ReasDnablein(»6i$  of  imitation,  1461.  note 

Bills  of  lading  (see  arso  infra,  StJ|>iitaiion4 
for  limitation  of  liability) 
YaiMHy  of  stfpuhtioitd  fot  rimitation  of 
liability,  1469,  note 

Cl^art^6r  deeitieA  owti^t 
Ccftdrci  of  T^ss^l  aK  test,  1468,  note 

tMbts  ol  tetfsefo,  i46Sl,  liOte 

Definitions  . 

"  Seaworthy,"  l4?S,  note 
"Voyage,*'  I4te,  note 

fl^esf,  se*  iftftttf  loss  ty  ffre 

General  average  of  losses 

Api^dbriafef  pro«eed!ntfs,  146"^,  ndtd 
ftiiffld  for  t'dyagfe)  IftS,  toi^    . 
Voya^  S^lht^d,  1468,  note 

Liability  as  carriers  in  general,  t4(t\,  note 
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LIMITATION  OF  VESSEL  OWNERS'  LIA-      LIMITATION  OF  VESSEL  OWNERS'  LIA- 
BILITY —  oonVd,  BIUTY  —  confd. 


Loss  by  fire 
Agreement  to  insure  cargo,  1462,  note 
Fire  during  deviation,  1462,  note 
General  average,  1462,  note 
Negligence 
Stipulations  limiting  liability  prohibited, 

1471,  note 
Negligent  navigation,  dangers  of  the  sm, 

etc. 
Burden  of  proof,  1476,  note 
Collisions,  1471,  note 
Costs,  1473,  note 
Deviation,  1472,  note 
i!<quipment  of  vessel,  1473,  note 
Foreign  vessels,  1471,  note 
General  average,  1473,  note 
Inherent  defect  in  thing  carried,   1472, 

note 
Loss  of  goods  in  loading,  1471,  note 
Management  of  vessel,  1475,  note 
Manning  and  equipment  of  vessel,  1473, 

note 
Navigation  of  vessel,  1476,  note 
Personal  injuries,  1472,  note 
Prospective  operation  of  statute,   1471, 

note 
Purpose  of  statute,  1471,  note 
Seaworthiness  of  vessel,  1473,  note 
Unseaworthiness  of  vessel,  1472,  note 
Proceeding  to  limit  liability  ( see  also  infra, 

Transfer  of  interest  of  owner  to  true* 

tee) 
Administering  state  law,  1462,  note 
Answer  to  petition,  1464,  note 
Appeals,  1467,  note 
Claims  provable,  1467,  note 
Collisions,  1466,  note 
Consolidation  of  proceedings,  1464,  note 
Contesting  liability  of  vessel,  1463,  note 
Costs,  1467,  note 

Death  by  wrongful  act,  1466,  note 
Effect  of  judgment  in  state  court,  1463, 

note 
Effect  of  possession,  1467,  note 
Enjoining  actions  on  claims,  1464,  note 
"  Freight  then  pending,"  1467,  note 
Interest,  1467,  note 
Interrogatories  annexed  to  answer,  1464, 

note 
Issues  on  petition  and  answer,  1463,  note 
Jurisdiction,  1462,  note 
Loss  of  vessel  by  striking  submerged  ob- 
struction at  sea,  1466,  note 
Measure  of  owner's  liability,   1466,  note 
Parties,  1464,  note 
Personal  injuries,  1466,  note 
Pleading    limitation    of    liability,    1464, 

note 
Privity  or  knowledge  of  owner,  1465,  note 
Proceeding  in  state  court,  1462,  note 
Reopening  proceeding  after  final  decree, 

1463,  note 
Single  claim  involved,  1463,  note 
Stay  of  suits  against  owners,  1463,  note 
Stipulation   as   to    proceeding    in    state 

eourt,  1463,  note 
Time  for  filing  claims,  1464,  note 
Unseaworthiness  of  vessel,  1466,  note 
Waiver    of    stlitwtory    limitation,    H64, 

not« 


Statutory  limitation,  see  9upra,  Charterer 

deemed  owner;  General  average  of  losses; 

Liability  as  carriers  in  general;  Loss  by 

fire;    Negligent   navigation,    dangers   of 

the   sea,   etc.;    Transfer   of    interest   of 

owner  to  trustee;   Value  of  interest  in 

vessel  and  freight;  Vessels  included 
Stipulations  for  limitation  of  liability 

Construction  in  favor  of  validity  of  ex- 
emption, 1460,  note 

Exemption    authorized   by   foreign    law, 
1470,  note 

Grounding  of  vessel  while  loading,  1471, 
note 

Larceny  of  goods,  1470,  note     ^ 

Limitation  of  liability  for  negligence  pro- 
hibited, 1471,  note 

Limiting  time  for  making  claim,   147 1» 
note 

Private  carriers,  1460,  note 

Proper  care  of  cargo,  1470,  note 

Shortage  in  weight,  1471,  note 

Stowage,  1470,  note 

Unloading,  1470,  note 

Value  of  goods,  1470,  note 

Vessels   plying  between   domestic  ports, 
1460,  note 
Transfer  of  interest  of  owner  to  trustee 

Option  to   surrender  vessel  or  pay   ap- 
praised value,  1468,  note 

Vessels  in  mutual  fault,  1468,  note 
Value  of  interest  in  vessel  and  freight  (see 
also   supra.   Proceeding   to   limit   lia- 
bility) 

Ferryboats,  1460,  note 

Jurisdiction  of  proceeding  to  limit  lia- 
bility, 1462,  note 

Mud  scows,  1460,  note 

Ships   taken   ashore   to   be   dismantled, 
1460,  note 

Vessels  included,  1460,  note 

LIVERY  STABLE  KEEPERS: 
Lien  of  livery  stable  keeper  not  affected  by 
bankruptcy  of  debtor,  708,  note 

LIVE  STOCK: 
Transportation  regulated,  see  AimcAUi 

LOCAL  ACTIONS: 

See  VsmTS 

LOCOMOTIVE  BOILERS: 
Inspection,  see  Ratlboaim 

LOCOMOTIVES: 
See  Railboaos 

LONG  AND  SHORT  HAULS: 
See  Intebstatb  Commebob 

LOTTERIES: 
Elements  of  lotteij,  1477,  note 
Prize  coupons  in  food  package,  1477,  note 

LOUISIANA: 
Baton  Rouge  made  a  subport  of  entry,  48 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  171 
Judicial  districts  in  Louisiana,  171 

MAIL: 
See  Postal  Sebviob 

MAIL  CLERKS: 
See  FOPTAi,  ScBYfCB 


\m 


vil  t  p^.  i-95i. 


iNbBX. 


Vol.  It,  ^.  f67-l7i0. 


MAINE: 
Judicial  district  of  Maine  created,  171 

AlAttCIOUfi  PRObECUTlON: 

Liabilities  as  affected  by  discharge  in  bank- 
ftiptlij^,  576j  liot« 

MAl^t)AMUS : 

Compellinff    carrier    to    accept    interstate 

shipitietit,  1179,  note 
Jurisdiction 

Circuit  Courts,  1231,  note. 

Circuit  Courts  of  Appeals,   1365,  tote. 


1406,  note 
Commerce  Court,  218 
Original  jilrifidiciioh  of  Supreme  Court 
of  United  Stdtes,  1368,  iiote 
Right  of  private  citizen  to  sue,  433,  note 

MANUFACTIJRERSj 
Censuft  statistic^,  30 

MAPS: 
Sale   of   post   rcrtiti   rnUps   to   public,   see 
Postal  Service 

jIarine  BAND^ 

l^e  NAtt 

MARINE  CORPS: 
Comniiltatioil    of   ratioiis   6f    marili^a   on 

shore  duty,  282 
Enlisted  men 

Minors,  l643,  note,  I7d3,  iioie 
Officers 

Authority  tb  swear  witnesses,  ^27 

Exaipination  for  promotion,  1643,  note 

Relative  tank  with  navy,  1543,  note 

Retirement,  1543,  note 
Uniforms 

Discrimination  against  marines  in  uni- 
^otm  prohibited,  4()0 

ItfARITIME  LIENS: 
See   Admibalty;    Shippikq   and   NAtioa- 

TION 

MARKETS: 
License  to  occupy  market  stall  as  assets  in 
bankruptcy,  see  BANttlKtPTCY 

MARKET  VALUE: 
Valuation  of  bankrupt's  |jfoperiy,  460,  note 

MARKS,  BRANllSi  AlCD  LABELS: 
See  Food  and  Dbuob 

UlAfiSilALS: 
See  also  United  States  Marshau^ 
District  of  Columbia 
Marshal  of  district  to  provide  rooms  for 
Court  of  Customs  Appeals,  213 
Marshal  of  Court  of  Customs  Appeals,  212 
Marshal  of   Supreme  Court,  see   Scpbemb 

COUBT 

MARYLAND: 

Glerkri  of  District  Colirts 
Location  of  clerks'  offices,  172 

DlBtrict  judges 

Additional  judge,  132 

Establish nlent  .of  murine  school  dt  Balti- 
more, 07 

Judicial  district  of  Maryland  created^  172 

United  States  marshals 
Place  of  residence  prescribed,  172 

MAB6ACHU6ETTS: 

Clerks  of  District  Courts 

Locatioti  of  (!]ei*ks'  Offltses,  172 
Establishment  of  nlarine  school  at  Boston, 

07 
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MASSACHUSETTS  —  eonVd. 
Judicial  district  of  Massachusetts  cfMfeed, 

172 
Rooms    for    holding    court    at    piif'tifeUilir 

placed  free  6f  expdnil^  to  U&it^d  Sllites, 

172 
tJiiited  States  inariihald 

Location  of  inarshal^^  officei,  17B 

MASTER  AND   SERVANT: 

Injuries  to  servants   (see  also  .RAaJU>ADB) 
Liability  of  master  regulated,  17^$^  note 
Removal    of    actions    to    federal    cOurt^; 
1273,  note 
Joint  actions  against  master  and  servant 
Removal  to  federal  courts,  1280,  note 

TVUSTERS  IN  CliANCieRY: 
Appointment  of  clerk  as  master  prohibited, 
159 

MASTERS  OF  VESSELS: 

SM  fliso  SliiPt^l^G  Ai^d  NAtiOAfldK 
Arbitration  of  differences  betwi^fa  MAiters 
and  crews  of  foreign  vessels 
Enforcement  of  award,  244 
,    Criminal  liability 

Disregard   of   rule  for   preventing  fires, 
V\^\y  note 

MECHANICS'  LIENS: 

Effect  of  bankruptcy  on  owner  of  premises, 

798,  note 
Miners'  labor  liens  in  Alaska,  see  A1.A8KA 

MEDALS : 

Issue  of  new  medals 
*'  Replacing  "  medalsj  1477,  note 
Right  to  retain  old  medal,  1477^  note 

MEDICAL  CORPS: 
See  Abmt 

MEMBteRS  OP  CONGRESS: 
See  Congress 

MERCHANT  ALANINE: 

See  Officers  of  MEBCHi^T  Vebsbui 

MERCHANT  VESSELS: 

See  OFirtt!kJifii  dt  Mskc^AKT  VbssBLS 

MEXICO: 

Construction    of    extradition    treAtjr    With 
Meilco,  1069,  note 

MICHIGAN: 
Admiralty    and    tn    rem    proceedings    in 
eastern  district 
Venue,  173 
Agreement  with  other  states  as  to  criminal 

jurisdiction  over  Lake  Michigan,  46 
Clerks  of  District  Courts' 

Location  of  clerks'  offices,  173 
Establishment  of  marine  schools  at  Detroit 
.  and  Saginaw,  67 
Judicial  districts  in  Michigan,  172 
United  States  marshals 

Location  of  marshals'  office,  173 

MILEAGE : 
See  United  Statbs  MaBshaLb 

MILITARY  ACADEMY: 
ActiTlg  fir<)t  serj^lltlt  of  detAChliletit  of  en- 
giiieers 
Pay  atid  alloWttnises,  £67 
Cadets 
Admission   befol-e   graduation  of   pr«de- 

cessor,  266 
Putiishitl^ht  for  hilHtig.  266 
Status  in  army,  1794,  note 
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MILITARY  ACADEMY  —  confU 
Hazing 

Power  to  define  and  punish,  266 
Professors 

Detail  from  medical  corps,  266 
Superintendent 
Power    to    define    hazing   and    prescribe 
punishment,  266 

MILITARY  ESTABLISHMENT: 
See  Abmy;  War  Depabtment 

MILITARY  LAW: 

See  AaMT  ' 

MILITARY  RESERVATIONS: 

Construction  of  electric  lines  across  mili- 
tary reserves,  388 

MILITARY  SERVICE: 

See  also  Abxt 

Claims  for  arrears  of  pay,  etc.,  in  civil 
war,  412 

MILITIA: 

Allotment  to  states  for  Joint  maneuvers, 

268 
Automatic    pistols     issued    to    organized 

militia,  410 
Detail  of  army  officers  as  instructoVs,  408 
Encampment  with  regular  army 

Command  of  joint  forces,  269 

Pay  and  allowances,  269 

Payment  of  expenses  by  United  States, 
268 
Organized  militia  on  duty  with  other  forces 

Rank  of  officers,  20 

MINES  AND  MINERALS: 

See  also  Alaska  ;  Philippine  Islands 

Abandonment  of  claim 
Interest   abandoned   by  co-owner,    1484, 

note 
Oil  claims,  1496,  note 
Relocation,  1489,  note 

Actions  relating  to  mining  claims 
Jurisdiction,  1249,  note 

Adverse  claims 

Amendment  of  complaint,  1492,  note 
Claim  by  third  locator,  1493,  note 
(Jontroversiee    between    co-owners,    1493, 

note 
Each  party  to  rely  on  strength  of  his 

title,  1492,  note 
Evidence,  1493,  note 
Federal  question,  1491,  note 
Forfeiture  of  senior  location,  1494,  note 
Form  of  action,  1492,  note 
Jurisdiction,  1492,  note 
Limiting  issues  by  stipulation,  1493,  note 
Matters  determined,  1494,  note 
Nature  of  proceeding,  1492,  note 
Parties,  1493,  note 
Pleading,  1492,  note 
Right  to  jury  trial,  1494,  note 
Subsequent  disco verv,  1494,  note 
Time  of  filing  complaint,  1492,  note 
Trial  de  novo  on  appeal,  1493,  note 

Agricultural  entries  on  coal  lands,  see  Pttb- 
Lie  Lands 

Annual  work,  see  infra.  Work  or  improve- 
ments on  claims 

Appointment  pf  W^i^eri^l  WTY^yors,   HOT, 


MINES  AND  MINERALS  —  «mW. 

Asphaltum 

Application  of  laws  relating  to  oil,  1406, 
note 

Asphaltum  in  lodes  or  veins,  1481,  note 
Boundaries    of    claims     (see    also,    infra. 
Rights  of  locators) 

End  Tine  on  prior  location,  1483,  note 

Side  lines  becoming  end  lines,  1482,  note 
Bureau  of  mines 

Appointment  of  director,  2'iO 

Appropriations    transferred    from    geo- 
logical survey,  271 

Clerks  and  employees,  271 

Duties  of  director,  270 

Employees,  270 

Establishment,  270 

Office,  etc.,  furnished  by  Secretary  of  In- 
terior, 271 

Publications,  271 

Salary  of  director,  270 
Census  statistics,  30 
Claims  (see  also  infra,  Location  of  claims) 

Character  as  descendible  property,  1483, 
note 

Oharaeter  as  real  property,  1482,  note 
Coal  lands 

Bona  fide  purchasers,  1497,  note 

Coal  incidentally  removed  in  development 
work,  1497,  note 

Combination  to  procure  excess  of  amount, 

1497,  note 

Entry  by  agent  for  disqualified  principal, 

1498,  note 

Sale  of  entry,  1497,  note 
Conditions  of  sale 

Power  of  legislature  of  state  or  territory 
to  enclose,  1497,  note 
Corporations 

Right  to  make  location,  1482,  note 
Customs  and  usages 

Presumptions,  1489,  note 
Definitions 

Dip  of  vein,  1481,  note 

"  Improvement,"  1487,  note 

Lode,  1478,  note 

Strike  of  vein,  1481,  note 

Vein,  1478,  note 
Development  of  claims,  see  infra.  Work  or 

improvement  on  claims 
Forfeiture  of  claim 

Failure  to  do  work  or  make  improve- 
ments, 1487,  note 

Forfeitures  not  favored,  1484,  note 

Relocation,  1489,  note 
Gypsimi  as  mineral,  1478,  note 
Hydraulic  mining 

California  debris  commission,  1498,  note 

Notice   of    petition    for   joint    dumping 
ground,  1498,  note 
Improvements  on  claims,  see  infra.  Work 

or  improvements  on  claims 
Investigation  of  methods  of  mining 

Authority,  270 

Transfer  from  geological  survey,  271 
Lands  valuable  for  minerals,  1478,  note 
Length  of  mining  claims  on  veins  or  lodes 

Boundary  of  vein  not  well  defined,  1478, 
note 

Overlapping  olaim,  1480,  note 

Three  ^^vm^T^fl  f?ot  of\  ef^qh  aWe,  \i^y 
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MINES  AND  MINER ALS  —  oonr<i. 

Length  of  mining  claims  on  veina  or  lodes 
—  eonVd, 
Vein  and  lode  defined,  1478^  note 
Veins  in  sedimentary  bits  of  rock,  1478, 
note 
Locaiion  of  claims  (see  also  tn/m.  Mineral 
lands  open  to  purchase;  Oil;  Reloca- 
tion of  claims;  Rights  of  locators) 
Ainendmeht  of  location,  1481,  note 
Asphaltimi  in  lodes  or  veins,  1481,  note 
Conclusiveness  of  prior  entry  and  patent, 

1484,  note 
Conflicting  locations,  1483,  note 
Conflicting  lode  claimants,  1481,  note 
Corporations,  1482,  note 
Description    by    reference    to   discovery 

claim,  1485,  note 
Discovery  of  lode  or  vein,  1479,  note 
Efifect  of  state  statutes,  1485,  note 
Exclusive  right  of  possession,  1482,  note 
Forfeiture  of  location,  1484,  note 
Government     recognition     of     validity, 

1484,  note 
Location  in  Alaska,  see  Alaska 
Lode    claim    located    after    patent    for 

placer  claim,  1478,  note 
Lode    location    on    placer    claim,    1483, 

note 
Marking  location,  1484,  note 
Natural  monuments,  1485,  note 
Notice  of  location,  1485,  note 
Occupancy  without  location,   1484,  note 
Order  of  proceedings  to  complete  loca- 
-  tion,  1484,  note 
Parallelism  of  end  lines,  1481,  note 
Placer  mines,  1494,  note 
Possession    as    equivalent    of    location, 

1495,  note 

Presumption  from  possession,  1484,  note 

Proof  of  citizenship,  1481,  note 

Recording  locations,  1489,  note 
Locators,  see  tnfra.  Right  of  locators 
Lodes 

Distinguished  from  placer  mines,   1481, 
note 

Location  of  claims  on  lodes,  1478,  note 

Lode  and  vein  synonymous,  1495,  note 
Mr.rking  boundaries  (see  also  9upra^  Loca- 
tion of  claims) 

Placer  claims,  1494,  note 
Mineral  lands  open  to  purchase 

Lode  claim  after  patent  for  placer  claim, 
1478,  note 
Miners'  labor  liens  in  Alaska,  14 
Mining  on   public   lands  withdrawn   from 

settlement,  see  Public  Lands 
Necessitv   that   surface   ground   belong   to 

L^'nited  Stetes,  1478,  note 
Notice  of  location,  see  w/pro,^  Location  of 

claims 
Occupation  of  claims,  see  tit/ra.  Possession 

and  occupation  of  claims 
Oil  lands 

Abandonment  of  location,  1496,  note 

Actual  discovery,  1496,  note 

Conveyance  of  location,  1496,  note 

Entry  of  oil   lands  under  placer  claim 
laws,  1496,  note 

Fraudulent    entry    on    another's    claimi 

1496,  note 

Time  of  location,  1496,  note 


MINES  AND  mNERALS  — ooni'tf. 
Operation  of  mines 
Commission  to  regulate  hydraulic  min- 
ing, 1498,  note 
Neghgenoe  of  fellow  servants,  1498,  note 
Ventilation,  1498,  note 
Patente 
Cancellation  of  entry  on  application  for 

patent,  1490,  note 
Conclusiveness  of  patent,  1491,  note 
Controversies   between   co-owners,    1491, 

note 
Jurisdiction  of   land  department,   1490, 

note 
Notice  of  application  for  patent,  1490, 

note 
Placer  claims  conteining  vein  or  lode, 

1495,  note 
Preenmption  against  conflicting  claims, 

1491,  note 
Presumption  of  ownership,  1483,  note 
Perfecting  title  to  claim   (see  also  vnfra. 

Work  or  improvemento  on  claims) 
Actual    possession    not    required,    1487, 

note 
Petroleum,  see  Oil  Lands 
Placer  claims 
Conformation    to    public    survey,    1494, 

note 
Discovery  of  mineral,  1494,  note 
Distinguished  from  lodes,  1481,  note 
Effect  of  state  stetutes,  1495,  note 
Excessive  location,  1494,  note 
Manner  of  location,  1494,  note 
Marking   boundaries,    1494,   note,    1495, 

note 
Relocation,  1495,  note 
Possession  and  occupation  of  claims 
Effect   of   occupation    without    location, 

1484,  note 
Equivalent  of  location,  1495,  note 
Exclusive  right  of  locator,  1482,  note 
Possessory  actions 
Burden  of  proof,  1491,  note 
Issues,  1491,  note 
Right  of  possession,  1491,  note 
Presumptions    from   possession   of    claim, 

1484,  note 
Priority  of  claims 

Bisecting  veins,  1497,  note 
Determination  of  seniority,  1497,  note 
Real  property 

Mining  claim  as  realty,  1482,  note 
Recording  claims 

Accuracy    of    description    in    recorded 

notice,  1489,  note 
Location  notices,  1489,  note 
Presumptions  as  to  local  customs,  1489, 

note 
Relocation  of  claims 
Amendment     of     relocation     certificate, 

1490,  note 
Burden  of  proving  forfeiture,  1490,  note 
First  locator  in  actual  possession,  1489, 

note 
Patented  claims,  1490,  note 
Placer  claims,  1495,  note 
Proof  of  abandonment  or  forfeiture  of 

original  location,  1489,  note 
Time  of  r^ocation,  1490,  note 
Reservation     In     conveyance     to     United 
States,    asf    CoifSKEYATiiMf    a|r.   Wa^ 

8yf9i.T  ' "    "         •'  ' 
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MINES  AI9D  Mimilt ALS  --^  cdiiN; 
Rights  of  locators   (M«  tlso  ««|»rttj  Ij6^a- 

lioil  df  bUimi) 
Apex  crossing  side  ]llf«|  14^2^  riOM 
Ap^  p«^tly  withotii  to^fttion,  1482,  note 
Exclusive  right  0f  pbssessioh,  148S,  note 
Extent  of  ownership  in  lode  claitfi,  1463, 

Hote  . 
ExtraUteral  rights.  14II2»  note 
Sand  as  ihifaerttli  1494»  dOt« 
Veins 
Location  of  claims  on  veins.  147S)  note 
"Sirlkf"  and  "dip"  defliKdi  1481,  noU 
Vein  and  lode  synonymous.  1408,  note 
Water  rights  for  itiiifiitg  pufpoMS 

Appropriation,  1795,  note 
Work  or  improteiddnts  on  claims 
Character  of  work  requittd,  1486,  note 
Contribttillm  by  oD^wnersj  1488,  ll6te 
Definition  of  improvement,  1487,  hote 
Di8<if«tion  ai  to  method  of  work,  i486, 

floie 
Bqiiiit  fflaxim  not  applicalilei  1487,  note 
Forieiiure  by  omiMibfi,  1487,  note 
Locator     prevented     from      performing 

work,  1486,  liot^ 
Notice   to   contribute   astesBtnent   work, 

1488^  llot« 
Several   claims   held   in   commbn,    1487, 

not^ 
Ttfimel  work  applied  io  asseismeiit  work, 

1490,  Ii6te 
Valuatidti  of  Work,  1486,  note 
VoluntMrs  ifi  Spanish  war  relieved  of 

a«SBSsmi*ht  worie,  1490,  note 
Work    contributed    gratuitously,     1486, 

note 

MINISTEii&: 

See  AMBAdaAfoOBS 

MINISTERS  OF  RELIGION: 

Ifopdrtaiion  Of  f0^eigh  mini^Urii  fiot  pro- 
hibited, 90 

MINNESOTA: 

Clerks  of  District  C6urts 
Locfition  of  clerks'  offices  in  particular 
districts,  174 
District  judges 

Additional  judges  182 
Homestead  entry,  on  public  lands 

Extension  of  time  to  establish  residence, 
81^ 
Judicial  district  of  Minnesota  created,  173 

MtNTS: 
See  also  Coinage 
Officers 
Cafthi^r,  882,  dbti 

MISSISSIPPI: 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  174 
District  judges 
.    One   judge    for   northern   and    southern 

districts,  132 
Judicial  districts  in  Mississippi,  174 
United  States  marshals 
Location  of  marshal's  office,  174 

MISSOURI: 

Clerks  df  Disii'lci  Cohrts 

Location  of  clerks*  offices,  175 
JtidiciM  di^ifidts  iri  Missoiifi.  175 


MONEY: 

JSte  8isb  OmifAon^  MtTiiinnmKai  MuIts 

Disbursement  of  appropriattolfS  for  public 

buuaiflg^  see   fubCio  Bmminni   and 

PflbfKkTf 
Gold  certificates 
Ainoiint  io  b«  iiided,  46 
AbthoHty  t6  iMil8,  86 

AtttbeiMij  t<f  reissue,  36 

LegAl  tendei*,  86 
LWal  tender 

FIve-eent  plecei^  1461,  ft«t8 

One-cent  pieces,  1461,  nntt 
Silver  eCftifla&icis 

Amoniit  of  Issnt,  86 
Silver  coins 

Deviations  in  wtlght,  87 

MONEY  ORDERfi: 
See  P08TA1  StBfidB 

MONfiY  PAID  INTO  COUR*: 

8M  FUNM  ANn  DkPOBZTS  lit  GOflttT 

MONOPOLIES: 

See  also  Combinationb  and  TiuBTS 
Agreemeht   to  monepolLBS  manufacture   of 

artide,  1780,  noie 
Combination  of  stock  of  corporations 

Dealing  in  article,  1781,  note 
Contracts    and    licenses    as    io    patented 

articles,  1^81;  note 
Expediting  causes  in  federal  courts,  d56 
Indictment^  1782,  note 
Individual  acts,  17B0,  note 
Injunction 

Parties,  1783,  note 
Joinder  of  defendants,  17&2,  note 
Jurisdiction  of  suits  to  protect  tra^  and 

commerce  against  mmiopoHes,  141,  1783, 
note 
Liability  of  officers  of  corporation,   1783, 

note 
Obtaining   power   to   control    price,    1780, 

note 
Sale  to  exclusive  purchasers,  1781,  note 
Sale  of  proprietary  medicines,  178I|  note 
^rvioe  of  process  on  nonresident  corpora- 
tions, .1783;  note 
Size  of  business  as  constituting  monopo^, 
1780,  note 

MONTANA: 

ttothestead  entry  on  publi^  Undii 
Extension  of  Ume  to  establish  residence, 
%\% 

Judicial  district  6f  Montana  /created,  176 
Port  Qf  entry  established,  40  . 

Transfer  ot  causes  to   places   of  holding 
court,  176 

MORTGAGES: 

Aiihiilhleni  by  Mnftfii^  of  Md^tj|lgbr, 

788,  note 
Foreclosure 

Siili  of  Btreit  failrotd  iilidef  fiitoigage, 
1067,  note      ., 
Pref^f^iice  of  crediidiHi  bj^  giving  indrtfcage, 

iiee  fiANKstr^for 
Stay  of  foreclosure  ptodMltigs,  si€  Bank* 

.    Stipulation  for  attorneys' *Kdi  a^  ffrovablf 
claim  in  Htfikritptoy,  fSQ,  noU 
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MOTOR  BOATS: 

See  also  Colusionb;  Shippinq  fjVB  N^yi- 

ApparaiuB  for  extinguishing  burning  gaso- 
line, 41 

Bells  to  be  carried,  40 

Classifiq^tion,  39 

Definition;  99 

Fire  extinguishing  app^rat^s  on  boats 
parrying  pampgers,  4) 

Fog  Horns  to  be  cajrried,  40 

tnspectiop  pi  macliipery,  39 

Licei^^  9^Tfga|»V  p^  motor  l^ats  parry- 
ing passengers,  40 

Life  pres^verp  pn  motor  bofits  Q^JTy'iT^ 
9f  Bfe^rs,  40 

Lights  regiiired,  ^ 

Qfficfini  reqttirp4  9»  nioj^r  l^onts  cfirrying 

paW«Hger8i  40 
PfllAliy  for  violation  ojf  riilps,  41 
Power  of  secretary  of  compiercc  AQd  labor 

to  r^n»l*  ppiM»)t}e8,  4  J 
^Mnd  $jigpa)4  required,  40 

Wbifltlf  tQ  be  f5»rri«4,  40 

MUNICIPAL  CORPORATIONS: 
Indebtedness 
Power  of  municipalities  in  New  Mexico, 
1T61,  note 
Regulations     under    Alaska,    statute,    see 

Alaska 
Town  councils 

Power  to  define  and  punish  crimes,  443,  < 
note 

MURDER: 
See  QoMXGiDs 

NAMES: 

Mianonier  in  pleedings  cured  by  emend- 

ment,  1442,  note 
Begislfatien   of   name  as   trademark,  see 

TBADEMABK9 

NATIONAL  BANKS: 

Attraction  of  funds  by  officers 
Indictment,  1513,  note 
What  constitutes,  1519,  note 
Articles  of  association 

Right  of   stockholders   to   withdraw   on 
amendment  of  articles,  1504,  note 
Banking  powers 
Agreement  to  pay  draft,  1502,  note 
Assuming  obligations  of  insolvent  bank, 

1509,  note 
Borrowing  money,  1502,  note 
Certification    of    noncommercial    checks, 

1503,  note 
Collection  and  security  of  debts,   1502, 

note 
Dealing  in  stocks  of  other  corporations, 

1503,  note 

Guaranty  of  paper,  1602,  note 
Independent   ousiness   enterprises,    1503, 

note 
I^an  of  credit,  1002,  note 
Member  of  jMirtnership,  1504,  note 
procuring  signature  to  note  tor  another 

bank,  1504,  note 
P\ircha8inff  notes  at  lees  than  face  value, 

1504,  n^e 

Savings  banlj:  biisiness,  )503,  note 
Taking  assessment  of  claims  for  collec- 
tion, 1504,  note 
Ultra  vires  act,  1501,  note 


NATIONAL  BANKS  —  cont'dL 

By-]{iws 
Issuance  of  new  stock  cortififlatee,  1500, 
note 
Certification  of  checks 
Penalty  for  false  certifying,  15U,  note 
Punishmept  of  officer  making  false  certifi- 
cation, 1511,  note 
Charter 
Presumptiop   of  acosptanoe  qi  extended 
charter,  1504,  note  "» 

Circulation 

Duty  on  circulation  in  lieu  of  taxes,  1510, 

note 
Idtfunian  canal  bond«  not  receivablef  350 
Comptroller  of  currency 
Exiipiinatipp  of  aflfairs  of  banks,  1504, 

note 
Power  to  require  reports  from  national 
banks,  1518,  note 
Conspiracy  to  give  false  information  ahout 

national  banks,  921,  note 
Conspiracy    to   violate    National    Qnnklpg 

Act,  920,  note 
Corporate  ei^peiises 

£fxtension    for    purposes   of    liquidation, 
1504,  note 
Creation  and  organization 
State  bank  reorgaoind  as  natiomil  bank, 

1509,  note 
Territorial    hanks    con^-erted    into    na- 
tional banks,  1508,  ^ott 
Definitions 
Abstracting  funds,  1512,  nqte 
Misapplication  of  fnnds,  IqlS,  note 
"^  Moneys,  fun4s»  or  credits/'  1612,  note 
Deposits 

Relation  to  depoaitors,  1500,  note 
Directors 
Liability    for    acts     of    oiBcera,     1523, 

note 
Liability  for  mismanagement,  1524,  note 
Liability  for  violating  National  Banking 

Act,  1523,  pote 
Liability  to  stodcholders  as  affected  by 

appoi|itn|ei|t  of  receiver,   1528,  note 
Power  to  charge  off  bad  and  doubtful 
assets,  1507,  note 
Discounts 

See  infrm.  Loans  anp  Disoouim 
Dissolution    (see  also  infra.   Insolvency; 
Rbpeivbbs) 
Actions  against  winding  up  a^iqi,  1525, 

note 
Capacity   to   be   sued   at   expiration   of 

charter,  1504,  pote 
Disposition  of  assets,  1522,  note 
Distribution  of  assets,  1522,  note 
Effect    of    voluntary    liquidation,    1521, 

note 
Ineohrency  not  required,  1522,  note 
Liquidating  agent  as   trustee  for   cred- 

itovs,  1521 »  note 
Priorities  in  distribution  of  assets,  1522, 

note 
Right    of    majority    staekiiolders    being 

oflleers,  1522,  mrte 
Rights  ef  eredltore,  1521,  note 
Rights  of   minority   stoekholdere,    1521, 
note 
Dividends 
Right  to  declare  dividends,  li}0,  note 
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NATIONAL  BANKS  —  oo»#'<f. 

Embeszlement  by  officers,   see  infrHy  Mis- 
application of  funds  by  officers 
.  Indictment,  1512,  note 

What  constitutes,  1512,  note 
Extension  of  charter 

Presumption  of  acceptance,  1504,  note 
False  entries 
Evidence,  1516,  note 

Fraudulent  intent,  151,  note 
Indictment,  1516,  note 
Instructions  to  jury,  1516,  note 
Mistake,  1516,  note 
Presumption  as  to  intent,  1516,  note 
Reports  of  comptroller  of  currency,  1515, 

note 
What  are  false  entries  generally,  1515, 
note 
Fraudulent  conveyances,  see  tn/ra,  Iirso]> 

VENCY 

Indebtedness  and  liabilities 

Limitation  of  indebtedness,  1611,  note 
Injunction  against  comptroller  of  eurrency 

Venue,  153 
Insolvency    (see   also   Mtpra,   Dissolution; 
see  ift/ra.  Receivers) 
Attachment  against  insolvent  bank,  1526, 

note 
Transfer   of   assets   by   insolvent    bank, 
1526,  note 
Jurisdiction  of  proceedings  by  and  against 

national  banks,  140 
Limitation  of  actions 
Enforcing  individual  liability  of  stock- 
holders, 1508,  note 
Liquidation  (see  also  WLpra,  Dissolution) 
•Capacity   to   be   sued   at  expiration   of 
charter,  1504,  note 
Loans  and  discounts 

Discounting  worthless   paper  as   misap- 
plication of  funds,  1613,  note 
Limitation  of  rate  of  interest,  1509,  note 
Limit  of  loans  to  one  person,  1511,  note 
Misapplication  of  funds  by  officers 
Definition,  1513,  note 
Discounting  worthless  paper,  1513,  note 
Embezzlement,  1512,  note 
Indictment,  1514,  note 
Permitting  overdrafts,  1513,  note 
Questions  for  jury,  1515,  note 
Withdrawal  of  funds,  1513,  note 
Offenses  by  officers    (see  also  9upra,  Mis- 
application of  funds  by  officers) 
Abstracting  funds,  etc.,  1512,  note 
Aiders  and  abettors,  1518,  note 
False  entries,  1515,  note 
Officers  (see  also  supra.  Directors;  Offenses 
by  officers) 
Oishier,  1501,  note 
Discount  clerk,  1501,  note 
False  reports  by  president  to  comptroller 

of  currency,  1512,  note 
Indictments  for  violating  Banking  Act, 

1512,  note 
Offenses,  1512,  note 
Powers  in  general,  1500,  note 
Power    to    appoint    officers    other    than 

r resident,  vice-president,  and  cashier, 
500,  note 
Power  to  borrow  money,  1500,  note 
President,  1500,  note 
Vice-president,  1501,  note 
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Overdrafts 

Effect  as  misapplication  of  funds,  1512, 
note 
Place  of  residence 

Principal    j^lace   of   business   named    in 
organization  certificate,  1500,  note 
Powers  of  national  banks  (see  also  supra. 
Banking  powers) 

Effect  of  ultra  vires  acts,  1505,  note 

Improvement  of  real  estate,  1505,  note 

Ownership  of  real  estate,  1505,  note 
Rate  of  interest  on  loans,  1500,  note 
Receivers 

Actions  by  receivers,  1522,  note 

Actions    to    recover    assets    transferred 
after  insolvency,  1526,  note 

Appointment  by  state  court,  1522,  note 

Collections  after   insolvency,   1522,  note 

Duty    to    ascertain    condition    of    bank, 
1522,  note 

Effect  of  appointment  on  ri^ts  of  stock- 
holders against  directors,  1522^  note 

Receiver  as  federal  officer,  1226,  note 

Right  of  debtors  to  question  authority, 
1522,  note 
Regulation  and  control 

Examination    by    comptroller    of    cur- 
rency, 1504,  note 

Power  of  states,  1500,  note 
Reports  to  comptroller  of  currency,  1518, 

note 
Stock    and    stockholders    (see    also    Divi- 
dends) 

Amount  of  capital  stock,  1505,  note 

Application  by  stockholder  for  examina- 
tion of  books,  1525,  note 

Authority  of  comptroller  as  to  impaired 
capital,  1511,  note 

By-laws    regulating    issuance    of    stock 
certificates,  1500,  note 

Control  of  shares  by  bank,  1505,  note 

Effect   of   colorable    transfer  of    shares, 
1505,  note 

Effect  of  transfer  of  shares,  1506,  note 

Enforcement   of    individual    liability    of 
stockholders,  1508,  note 

Individual  liability  in  respect  to  pledged 
stock,  1507,  note 

Individual  liability  of  married  women  as 
stockholders,  1507,  note 

Individual    liability   of   stockholders    in 
general,  1507,  note 

Individual  liability  of  stockholders  vot- 
ing against  liquidation,  1507,  note 

Jurisdiction  to  enforce  right  to  inspect 
list  of  stockholders,  1518,  note 

Liability    of   infant   stockholders,    1506, 
note 

Necessity  of  transfer  of  shares  on  books, 
1505,  note 

Real  and  apparent  owner  of  stock,  1505, 
note 

Right  of  stockholders  to  inspect  books, 
1525,  note 

Right  of  transferrers  in  charged-off  as- 
sets, 1506,  note 

Right  to  charged-off  assets  on  reduction 
of  stock,  1506,  note 

Riffht  to  withdraw.  1504.  note 

Taxation     of     stock    by     stotes,     1519, 
note 
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NATIONAL  BANKS  — oofitU 
Stock  and  stockholders  —  cant'd. 

Trahsfer  of  shares  with  knowledge  oi  in- 
solvency* 1506,  note 

Transfer  to  irresponsible  party,  1506,  note 

Voting  trusts,  1507,  note 
Taxation  by  states 

Collection  of  state  taxes,  1520,  note 

Discrimination   against   national   banks, 
1520,  note 

IHscrimination  by  national  banks,  1520, 
note 

Exemptions  and  deductions,  1521,  note 

Pow*er  to  tax  in  general,  1518,  note 

Reniedles   for    unlawful    taxation,    1521, 
note 

Taxation  by  counties,  1519,  note 

Tax  on  stock,  1519,  note 

Waiver  of  rights  by  bank,  1520,  note 
Taxation  by  United  States 

Duty  on  outstanding  circulation,    1519, 
note 
Taxation  of  circulation,  1164,  note 
Transfer   of   assets   after   insolvency,   see 

supra,  Insolvency 
Ultra  vires 

Effect  of  ultra  vires  acts,  1505,  note 
Usury 

Forfeiture  of  interest,  1509,  note 

Penalties  for  charging  nsuiy,  1509,  note 

NATIONAL  CEMETERIES: 
Interments,  see  Rkvbnue  Mabins 

NATIONAL  DEFENSE  SECRETS: 

Disclosure 
Jurisdiction    of    offenses    in    Philippine 

Islands,  275 
Jurisdiction  of  offenses  on  high  seas,  275 

Making  photographs,  plans,  or  models  of 
things  connected  with  national  defense, 
274 

Unlawful  disclosing  or  attempting  to  dis- 
close information  unlawfully  obtained, 
274 

Unlawfully  obtaining  and  disclosing  or  at- 
tempting to  disclose  information,  274 

NATIONAL  PARKS: 
Construction  of  electric  lines  through  na- 
tional parks,  388 

NATIONAL  SOLDIERS'  HOME: 
Admission  of  inmates,  88 
Matter  to  go  to  soldiers'  home,  1113,  note 

NATURALIZATION: 
Admission  to  citizenship 

Proof    of    residence    in    United    States, 
1529,  note 
Appeals 
Jurisdiction    of  Circuit   Courts   of   Ap- 
peals, 1339,  note 
Cancellation  of  certificate  of  citixenship 
Evidence,  1536,  note 
Ftaud,  1535,  note 
Jurisdiction,  1535,  note 
Jury  trial.  1535,  note 
Laches,  1535,  note 
Notice  of  proceeding,  1536,  note 
Perjury,  1636,  note 
Certificates  of  citizenship 
Cancellation  of  illegal  certificates,  1535, 

note 
Issuance  before  entry  of  final  judgment, 
1536,  note 
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NATURALIZATION  —  cont'd. 

Children  of  naturalized  aliens 

Effect  of  immigration  laws,  1529,  note 
Death  of  alien  after  declaration  of  inten- 
tion 
Right  of  widow  and  children  to  citizen- 
ship, 1533,  note 
Declaration  of  intention 

Infants  permitted   to   declare   intention, 

1527,  note 
Jurisdiction  of  state  courts,  1527 
Nature  of  declaration,  1532,  note 
Requirement  in  Hawaiian  Islands,  1110, 
note 
Effect  of  immigration  laws,  1532,  note 
Extra  allowance  to  clerks  of  courts,  276 
Fees 
State  laws  regulating  disposition  of  fees, 
1535,  note 
Fraud 
Ground   for   canceling  certificate,    1535, 
note 
Hearing  on  petition 
Adjournments,  1534,  note 
Duty  of  district  attorney,  1634,  note 
^me  for  hearing,  1534,  note 
In  Hawaiian  Islands,  87 
Insane  aliens 
Naturalization    completed    by    wife    to 
make  homestead  entry,  278 
Irregularities  in  proceeding 

Effect,  1534,  note 
Issuance  of  papers  without  declaration  in 

certain  cases,  277 
Judgment 
Conclusiveness,  1534,  note 
Judgment  in  naturalization  proceedings 
to  be  recorded,  1527,  note 
Jurisdiction 

State  courts,  1531,  note 
Territorial  courts  in  Hawaii,  1110,  note 
Matter  of  privilege  and  not  right,  1531,  note 
Offenses  against  naturalization  laws 
Aiding  or  abetting  violation  of  law,  1530, 
note 

False  averments  in  petition,  1636,  note 

False  claim  of  citizenship,  1531,  note 

False  personation,  1530,  note 

False  swearinff,  1529,  note 

Issuing  certificates  illegally,  1536,  note 

Issuing  false  certificates  of  citizenship, 
1530,  note 

Perjury,  1536,  note 
Periury 

Ground   for  canceling  certificate,    1535, 
note 
Persons  entitled  to  naturalization 

Armenians,  1529,  note 

Filipinos,  1537,  note 

Half-breeds,  1529,  note 

Japanese,  1528,  note 

Parsees,  1529,  note 

Persons  honorably  discharged  from  army 
or  navy,  1528,  note 

Resident  wife  of  nonresident  alien,  1531, 
note 

Syrians,  1529,  note 
Petition  (see  also  supra,  Hearing  on  peti- 
tion) 

Contents,  1532,  note 

Filing  in  duplicate,  1532,  note 

Posting  names  of  witnesses,  1534,  note 
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XATURALIZATIQ>?  —  cfWf  t»«i. 
Petition  —  aon^^* 

Sigx^A^ure,  1532,  note 

Verification,  1532,  npte 
Procedure 

Powgr  of  CoiigreBs  to  regiilate,  1531,  note 
Qualifications  ^r  naturalization 

Conclusiveness  pf  findings  of  court,  1)^32, 
pote 

Evidence,  1532,  note 

Mora}  chfiracter,  1532,  note 
Recor4 

Nece»|iry  reoitaU,  1528,  note 
Residence  in  United  States 

Military    service    in    lieu    of    reaidence, 
1529,  note,  1534,  note 

Necessity    of    shoving    in    record,    1^28, 
note 

Proo^  of  residence,  1528,  note 
Salaries  allowed  to  additional  naturali^ft- 

tioQ  cl«Tk9,  27a 
Time  when  citizenship  begins,  1$34|  note 

NAUTICAL  EDUCATION  I 
Marine  schools  established,  67 

NAVAL  ACADEMY  J 
Band  organization,  279 
Dismissal  of  cadets 

Necessity  of  cpurt-martial,  1537,  iipte 

Punishment  for  hazing,  1537,  not^ 

Reinstatement,  1537,  note 
Haziag 

f  UQishment,  1537,  note 
^reml)ers  of  band  to  be  enlisted  la  pavy, 

279 

NAVAL  HOMBi 
Bmployment  of  inmates,  281 

NAVAL  SCHOOLS: 
Establishment  at  vafioiis  ports,  97 

NAVIGABLE  WATERS: 
See  also  TfAraoM 
Access  seouved  to  publio  in  Alaska,  4E7, 

note 
Acquiring  lands  at  headwaters  for  conser- 
vation purposes 
Appropriations,  391 
Appropriations  for  river  and  harbor  works, 

349 
Bridges  over  navigable  streams 
Change  of  authorised  bridge,  1741,  note 
Navigable  waters  entirely  wjthln  limits 

of  state,  1742,  note 
Rebuilding  bridge,  1741,  note 
Conaswation     cgmpaats     by     states,     see 

States 
Construotlon  of  publio  werlES  in  navigable 
waterway 
Necessity   of   state   and   federal   assent, 
1742,  note 
Dams 

Authoritv  to  construct,  846 

Deinitlon,  848 

Forfeiture  or   revocation  qf  rights,  347 

Liability  for  flowage,  847 

Maintenance  of  lights  and  fishwtys,  347 

Penalty   for  nonoompliance  with  orders, 

S48 
Removal  for  noncompliance  with  orders, 

348 
Reservation  of  ri^ht  to  alter,  848 
Bights  reserved  for  navigation,  347 


NAVIGABLE  \V4TERS  ^  poM'd. 
Drawbridges  pver  navigably  ftf^iqne 

Pilblication  of  regulations,  1741^  note 
Dumping  refuse  matter 

Liability  of  vessel,  174^,  note 
Improvements 

Lease  of  property  by  gpTernment,  349 
Obftnjctiw 

4^eqi|itta|  pn  priipinAl  charge  as  bur  to 
civil  action,  1742,  note 

Aiding  vQss^l  in  4iifi<^HUyy  1743.  note 

Authority  of  secretary  of  war,  1/44,  note 

Predgir    anchored    in    narrow    channel, 

PennUy  fPF  obf traction,  1743,  note 
Reasonable  time  in  marking  sunken  ves- 

8«1»  174?,  pote 

Removal  of  pbs^ruotjons  as  tat^iug  prop- 
erty wjthpul  due  process  of  law,  1743, 
note 

Siinkfn  yesspls,  j74?,  npte 

Vessel  anchored   in   wide  channel,   1743, 
note 
3hpvfi  ^fine^,  44^.  npt^ 
Survey  of  navigable  8treaii|P 

Examination  of  watersheds,  349 

Wittrcojirfps  %%  PHbM«  ^igiiwitys,  1740, 

note 
NAVIGATION  I 

See    SHIPPINO   ANB    NAVIGATIQH 

NAVY:      ' 
See  also  llAsmi  Cobbs;  Navaz<  AflAjunrr; 

REVETfPB   CUTTPB   Sl^BVIOS 

Allowancos 

TrAveliqif  e^peosefl  o|  officers,  1549>  note 

Annual  reports  of  secretjM^  qf  navy,  76 

ApMreBtipes 
Itefundipg  bounty  on  enlistment^  1538, 
note 
Bureau  chiefs 

]^snk|  1^40,  note 
Purei^u  pf  yards  and  docks 

Salaries  of  employees,  282 

Collision  with  naval  vewiet 
Adjustment  of  claims  for  damag<pa,  281 

Commutation  of  prisoner?'  rations,  ^% 
Commutation  of  rations  of  men  on  sbore 

duty,  282 
Constructors 

Duty  to  inspect  vessel  ehavteved  as  avmy 
transport,  1538,  note 
Oourts-martial 

Convocation    of    general    fioUTt-martial, 

452,  note 

Mitigation  of  sentaooe,  453 

Record  of  court  of  inquiry  in  evidence, 

453,  note 

Review  by  civil  court,  468,  note 
Revision    of    sentence    by    eemqianding 

offioer,  453,  note 
Time  for  service  of  charges,  418,  note 
Courts  of  inquiry 

Record  in  evidence  before  eouvt-martiai, 
453,  note 
Desertion  by  minor 
Disebargfi  from  arrest  by  civil  eourts, 
452,  note 
Detail  of  ofiioers  to  marine  schools,  88 
Detail  of  vessels  for  marine  sehoola,  67 
Discharge 
Certifleatas   of   saldiers  enlisting  under 
assumed  names,  405 
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XAVY  —  oofU'd, 

Deserter  after  pardon,  1339,  note 
Ditcharfe  of  »inor   ob    habeas   otrpuB, 

452,  note 
Minors,  1538,  note 

Refunding   bounty   on   enlists   itfipren* 
tlMft,  1988,  note 
Examination  for  pivinKytTon 
Appearance     before     examining     boM-d, 

1540,  note 
Effect  of  failing  in  examination,   1^40^ 
note 
General  court-martial,   see  aupru^   Ooorts- 

martial 
Hospitals 

Place  of  establishment,  1113,  note 
Inspection  of  vessels 

Duty  of  constructors,  1588,  ^ttdte 
Marine  band 
Right   to  compete  with  civilian  iMftds, 
1546,  iityte 
Medical  eof  ps 

Constructive    ser^Oe   by   assistant   sur- 
geons, 1588,  note 
Nurse  corps 

Fay  of  ^male  nurses,  280 
Officers    (S4Be   also   sKpra,   Medical   corps; 
infra,  Warrant  officers) 
AllowanM  for  ekpenses,  1<542,  note 
Appearance    before    examining    boards, 

1540,  note 
Autbority  t4  swear  witnesses,  327 
OlAftsification  lor  retired  pi^,  1542^  note 
Detail  as  light-house  inspectors,  264 
Detail  of  line  under  staff  officers,  282 
tlnlisted  man  and  officet  at  same  time, 

1538,  note 
Longevity  pay>  1580,  note 
Pa^  fftnerUly,  1541,  note 
Pa)r    Of    offioers    on    active    list,    1544, 

note 
^ay  of  rear-admlMs,  153f,  note 
tay  of  retired  officers,  1544,  note 
Pay    of    temporary    officers    aftisr    dis- 

Promotions,  1539,  note 

PMtiotions  fof  galUntty,  1540,  note 

Rank  of  bureau  chiefs,  1540,  note 

tLimk  of  officers  doing  shore  duty  only, 
£88 

Rank  of  officers  pay  corps,  1540,  note 

Relative  rank  of  navy  and  army  offin^rs, 
1589,   note 

Retired    l-aak    And    pay    of    civil    War 
veterans,  1589,  note 

Retirement  for  physical  incapacity,  283 

Vacancies  causea  by  promotion  to  extra 
num^rs,  1539,  note 

Vacancies    caused    by   voluntary    retire- 
ment, 1539,  note 

Voluntary  retirement,  1589,  nOt« 
Pay  corps 

Number    of    passed    assistant    and    as- 
sistant paynastefs,  1544,  not^ 

RAtik  of  offioers,  1540,  note 
Paymasters 

Relief  from  responsibility  for  losses,  etc., 
200 
Paymasters'  clerks 

Pay  and  allowances,  280 
Pay  of  officers,  see  supra.  Officers 


NAVY  —  conrd. 
Prisovs  and  pYisoners 
CommUtnUon  Of  ratibbs  of  courti-inkr- 
tial  prisoners  in  navy,  282 
Promotions  for  gallantry 

Consent  of  senafte,  1540,  note 
Recruiting 
DeftifHA%e  atid  oath  as  to  age  of  appli- 
cant, 281 
fopisttdfttrre  of  appfopriatfons,  281 
Rules  of  navigation  binding  on  war  vessels 

in  time  Of  War,  882,  not6 
Sea  service 

Traveling  >oti  ttiercMnt  vessel,  1-542,  note 
Uniforms  , 

Discrimination  against  soldier^   in  uni- 
form prohibited,  400 
Wlir^nt  (mltetrs 

Pay,  1540,  note 
Youhg  Mfcn'^  CKH^fHan  Asg6eiatlOA 
Maintenance  of  b^Hdings  ffi  ftt^  yards 
and  stations,  283 

NAVY  DEPARTMENT: 
See  also  Executive  DEPAJfVIMs^tfi 
Partial  payment  on  contMtct^  083 

NEBRASKA: 

Clerks  of  District  Courts 

location  of  clerks'  offices,  177 
District  judges 

.  Additional  judge,  132  , 
Homestead  entry  on  public  lands 

Extension  of  time  to  establish  residence, 
312 
Judicial  district  o!  Nebraska  created,  176 
Rooms    for    holding    court    at    particular 

places  free  of  expense  to  United  States, 

177 

XB  EXEAT! 

Detention  of  bankrupt,  531,  note 

Effect  as  imprisonment  for  debt,  1107,  note 

Power    of    bankruptcy    court,    479,    note, 

1406,  note 
l^o^i*  Of  fedeHk!  judg^  tft  gtafit  wHt,  £41 
When  granted,  241 

NEGATIVE  PREGNANT: 

See    iNDICTMfiT^tb   Ain)    iNlXUftMAtlOKS 

NEGLIGENCE: 
Personal  injuries 
Limitation    of    vessel    ovvners'    liability, 
1466,  note 

NEGROES : 
See  Civil  Rights 

NElTtRALlTYi 

Intervention  by  United  StAtM,  1546,  note 
Offenses  against  neutrality  laws 
Rlfht  of  United  States  to  control   pro- 
ceeding, 1646,  note 

NEVADA : 

Judicial  district  of  Nevada  created,  177 
United  States  district  attorneys 
SaUrys  139 

iffiW  HA1itPSflIHJ:5 
Judicial     disiHct     M     N^     Haffi^shire 
created,  177 

NEW  JERSEY: 

District  judij^  ^ 

Additional  judge,  1S& 
Judicial  district  of  New  Jersey  created,  177 


im 


Vol.  I,  pp.  1-966. 


INDEX. 


VoL  n,  pp.  957-t7M. 


NEW  JERSEY  —  cont'd. 
Place  of  trial  of  several  causes,  177 
United  States  district  attorneys 
Salary,  130 

NEW  MEXICO; 
Admission  to  Union,  379 

Joint  resolution,  379 
Appeal  or  error  from  Supreme  Court  of 

New  Mexico,  196 
Appeals   from   territorial   Supreme   Court, 

232 
Boundary    line    between    Texas    and    New 

Mexico,  379 
Homestead  entry  on  public  lands 

Extension  of  time  to  establish  residence, 
312 
Land  district  created,  319 
Power  of  municipal  corporations  to  incur 

debts,  1761,  note 
Provision   for    representation   in   Congress 

if  admitted  to  statehood,  44 

NEW  TRIAL: 
See  also  Alaska 
Court  of  Claims 

Authority,  207 

Motion  by  United  States,  879,  note 
Power  of  federal  courts  to  grant  new  trial, 

243,  1432,  note 

NEW  YORK: 
Circuit  Courts 
Jurisdiction  of  Circuit  Court  for  south- 
em  district,  1321,  note 
District  Courts 
Concurrent     jurisdiction     over     certain 
waters,  178 
District  judges 
Additional  judges  in  eastern  and  south- 
ern districts,  132 
Establishment   of   marine   school   at   New 

York,  67 
Judicial  districts  in  New  York,  177 

NEW  YORK  HARBOR  ACT: 
Remission  of  penalties  for  violations,  915, 
note 

NOMINATIONS : 
Senators  and  representatives 
Statement    of    expenditures    to    procure 
nomination,  73 

y02V  OBSTANTE  VEREDICTO: 
Motion  for  judgment  non  obstante  in  fed- 
eral  court   governed   by    state    practice, 
1437,  note 

NONSUIT: 

State    practice    as    applicable    in    federil 
courts,  1437,  note 

NORFOLK: 
Establishment  of  marine  school  at  Norfolk, 
Va.,  67 

NORTH  CAROLINA: 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  179 
Judicial  districts  in  North   Carolina,  178 
Room   for  holding  District  Court  at  par- 
ticular place  free  of  expense  to  United 
States,  179 

NORTH  DAKOTA: 
Clerks  of  District  Courts 
Locfition  of  clerks'  offices  in  particular 
districts,  180 


NORTH  DAKOTA  — contU 
Homestead  entry  on  public  lands 
Extension  of  time  to  establish  reaideneey 
312 
Judicial  district  of  North  Dakota  created, 
179 

NOTARY  PUBUC: 
Administering  oath  in  proceedings  in  fed- 
eral eourts,  1645,  note 
Power  to  administer  oath  in  bankruptcy 
proceedings,  588,  note 

NOTICE: 

Charge  of  adulterating  or  misbranding  in- 
secticides, 4 

Miners'  labor  liens 
Form  of  notice,  14 

NURSE  CORPS: 
See  Anirr;   Navt 

OATHS  AND  AFFIRMATIONS: 
Authority  to  administer 

Civil  service  commission,  34 

Clerk  of  Court  of  Claims,  204 

Federal  courts,  243 

Foreman  of  grand  jury,  247 

Judges  of  Court  of  Claims,  204 

Officers  and  clerks  detailed  to  investigate 
frauds  on  government,  327 

Rural  delivery  carriers,  287 

United  States  marshals,  129 
Fee  for  administering  oath,  1213,  note 
Official  oath 

Judges* of  Court  of  Claims,  198 

Special  agents  in  census  office,  853,  note 

OBSCENITY: 

Sending    obscene    matter    through    mails, 
1646,  note 

OBSTRUCTING  JUSTICE: 
conspiracy  to  obstruct  justice,  920,  note 
Due  administration  of  justice,  1545,  note 

OCCUPATION  BY  UNITED  STATES: 
Acts  of   provisional  government  reviewed, 
967,  note 

OFFICERS  OF  MERCHANT  VESSELS  s 
Definitions 

"  Vessel  of  the  United  States,'*  1546,  note 
Licenses 
Liability  for  violating;  statute  forbidding 
employment  of  unlicensed  officer,  1546, 
note 
Pilots 
Compelling  examination  of  applicant  for 

pilot's  license,  1546,  note 
State    laws    regulating    pilotage,    1546 
note 

OFFICIAL  BONDS: 
See  Bonds 

OHIO: 
District  judges         ' 
Additional  judges  in  northern  and  south- 
ern districts,  132 
Judicial  districts  in  Ohio,  180 
Place  of  trial  of  action  brought  in  southern 

district,  181 
Place  of  trial  of  actions  in  eastern  division 
of  northern  district,  180 

OIL: 
See  MiivES  and  Minerals 
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OKLAHOMA: 
Appeals  from  territorUl  Supreme  Couit  to 

Supreme  Court  of  United  States,   1375, 

note 
Clerks  of  District  Courts 

Location  of  clerks'  offiees,  181 
Construction  of  enabling  act  for  admission 

of  Oklahoma  to  Union,  1751,  note 
Judicial  districts  in  Oklahoma,  181 
Rooms    for    holding    court    at    particular 

f  laces  free  of  expense  to  United  States, 
81 

OLEOMARGARINE: 

Internal  revenue  laws  applicable  to  oleo- 
margarine acts,  1084,  note 

OPINIONS: 
Division  of  opinion,  see  Cibcuit  Ooubts 
Opinion  of  court  as  finding  of  facts,  430, 

note 
Reports  of  opinions  of  Supreme  Court,  see 

SUPBBMB   COUBT 

ORDER  OF  PUBLICATION: 
See  Summons  and  Piooess 

ORDNANCE: 
See  Ahmt 

OREGON: 

Clerks  of  District  Courts 

Location  of  clerks'  offices  in  particular 
districts,  181 
Customs  collection  districts  established,  50 
District  judges 

Additional  judge,  132 
Judicial  district  of  Oregon  created,  181 
Land  office  established  at  Vale,  314 
United  States  marshals 

Location  of  marshal's  office,  181 

ORGANIZED  MILITIA: 
See  Militia 

OTTER  ISLAND: 
See  Alaska 

PACIFIC  OCEAN:  . 
Killing  seals  in  Pacific  ocean  prohibited,  12 

PANAMA  CANAL: 
See  Isthmian  Canal 

PANAMA  RAILROAD: 
Contract  for  government  supplies 

Bond  not  required,  351 
Obligations  to  the  United  States  released, 

351 
Release  of  subsidy,  350 

PARDON: 
Power  of  President 
Effect  of  parole  law,  see  Prisons  and 
Peisonebs 

PARENS  PATRIJE: 

Jurisdiction  of  Circuit  Court,  1231,  note 

PARENT  AND  CHILD: 

Citizenship  of  children  bom  abroad,  869, 
note 

Citizenship  of  children  of  naturalized 
aliens,  869,  note 

Habeas  corpus  for  custody  of  child,  1100» 
note 

Liability  for  support  as  affected  by  dis- 
charge in  bankruptcy,  576,  note 

PARKS: 
See  PuBUc  Pabks 


PAROLE : 

See  PBIS0N8  AND  PUSONIBfl 

PARTIES  TO  ACTIONS: 

Joinder 

Foreclosure   of   miners'    labor  liens   in 

Alaska,  16 
Parties  having  separable  interests,  1432, 

note 
Parties  not  inhabitants  of  nor  found  in 

district,  153 
Recovery  of  damages  awarded  by  inter- 
state commerce  commission,  123 
Real  party  in  interest  required  to  sue,  see 

Alaska 
Right  of    parties   to   conduct   cause   per- 
sonally, 244 

PARTITION: 
Jurisdiction 
United  States  as  joint  tenant,  141 

PARTNERSHIP: 
Accounting  by  surviving  partner 

Amount  in  controversy,  1237,  note 
Bankruptcy  of  partner 
Right   of   solvent   partner   to   wind  up 
business,  508,  note 
Bankruptcy    of    partnerships,    see    Bank- 

BUFTCT 

Citizenship  of  partnerships,  1257,  note 
Debts    released    by    disdiarge   of   firm    in 

bankruptcy,  572,  note 
Discharge  of  bankrupts 

Nonprovable  debts  not  discharged,  672, 
note 
Dissolution 

Bankruptcy  of  partner,  505,  note 

PATENTS: 
Abandonment 

Accepting  interference  as  to  one  of  sev- 
eral claims,  1586,  note 
Burden  of  proof,  1586,  note 
Character    of    evidence    requited,    1587^ 

note 
Combination  patent  as  affecting  right  to 

basic  patent,  1587,  note 
Concealment  of  invention,  1587,  note 
Delay  in  obtaining  patent,  1587,  note 
Delay  in  perfecting  invention,  1588,  note 
Discontinuance     oi     experimental     use, 

1587,  note 
Discontinuance    of    experiments,     1587, 

note 
Disuse  of  patent,  1589,  note 
Effect  of  abandoning  use  <Mf  anticipating 

device,  1575,  note 
Evidence,  1586,  note 
Experimental  use,   1587,  note 
Failure   to   prosecute   application   after 

rejection  by  examiner,  1588,  note 
Intention  as  test  of  abandonment,  1586, 

note 
Matter  described  and  not  claimed,  158S, 

note 
Patented  experiments  as  evidence  of  an- 
ticipation, 1575,  note 
Question  of  fact,  1586,  note 
Renewal  of  application,  1602,  note 
Successive  applications,  1588,  note 
Test  of  abandonment,  1586,  note 
Unclaimed   matter   in   another   applica- 
tion, 1588,  note 
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PATENTS  —  wtiVd, 

Accidental    prodtxctibA    at    discovery,    tee 
In/fYt,  Xovelty  and  anticipation 

Accounting  for  profits,  see  xnira^  Infringe- 
ment 

Acquiescence,  see  in/fa,  £stoppeI 

Actions   (see  also  infiu.  Suits  against  in- 
terfering paten  taes) 
Exclusive  jurisdiction  of  federal  courts. 

Royalties  under  license,  1022,  note 
Suit  in  equify  to  obtain  patent,   1609, 
note 

AdjUstilient  Of  parts 

Invention  involved,  1562,  note 

Agency 

Reducing  invention  to  practice  by  i(gent> 
1573,  note 

Amendments 
Claliris,  100)^  iiol0 

Annulment 
Power  of  patent  office,  1601,  nOte 
Power  vested  ffa  courts  only,  1614,  note 

Anticipation,  See  ^fl/r%  l^fovelty  and  antici- 
pation 

Appeals  from  patent  oftce 
Affidavits    filed    in    patent   office,    1606, 

note 
Affirmance  on  motion,  1608,  note 
Amending  notice  of  appeal,  1008,  note 
Amendment    of    preliminary    statement, 

1606,  note 
Ancillary  question,  160t,  nOte 
AHfilghmentfl  of  error,  1607,  note,  1608, 

note 
Comments    on    inutility    of    descriptive 

language,  16()6,  note 

Conclusiveness    of    decision    Of    pAtent 

office,  1607,  note,  1608,  note 
Conenrrent    dectakmi    of    patent    office 

tribunals,  1608,  note 
Constitutionality  6f  statute^   1605^  note 
Decltioli  appealable,  1600,  nole 
Decision    not    involving    merits^     1607, 

tete 
Description  in  deiign  cUses,  1007,  note 
Dlicr^tlOnary  matters^  1606,  note,  1607, 

iiot« 
Di«nsiasal  of  appeal,  1009,  note 
Diisolvinj;  interference^  1007,  note 
Evidence    not    offered    in    patent   office, 

1009,  note 
*       Identity  of  invention,  1607,  note 
Interlocutory  orders,  1007,  note 
JaHfldi«ti«n,  1606,  note 
Motion  to  transmit  to  primary  examiner, 

1605,  note 
OperattVeness  df  device,  1607,  note 
Questlone    not   raised    in    patent   office, 

1006,  n6ie 
Remanding  eavse  tO  patent  office,  1606, 

note 
Rettiand  to  patent  office  for  proof,  1.608, 

note 
Bemaiid  witb  leare  to  appeal,  1005,  note 
Retaking  testiitiony,  1606,  note 
Right    of    party    not    appealing,    1608, 

■tfte 
Rules  of  patent  office  binding  on  court, 

1600,  nol# 
Tettinwiky  not  indnded  in  reoord,  1609, 

note 


PATENTS  —  cont'd. 

Appeals  in  patent  ea^ee  ^etally 

tluriediction   of   Circutt  Goltrte   of   Ap- 
peals, 1339,  note 
Jurisdiction    of    Sfnpreme    Cotiri,    IJITT, 
note 
Appeals  in  patent  offiee 
Division  required  by  exattiiner,  1605,  note 
Ex  parte  cases,  1605,  note 
Functions  of  commissioner,  1005,  not« 
Rejection  of  claim,  1600,  tioit 
Rules  of  patent  office,  1605,  note 
Appellate  jurisdiction,  106 
Application    (see   also  »upra,  Appeala    in 
patent  office;  inffa.  Claims;  Speeifiea- 
tions  and  description) 
Abandoned    application,  as    antieipaiton, 

1578,  note 
Additional  applications  for  new  elalma, 

1601,  note 
Alteration  of  application^  159l|  aoie 
Construction  in  light  of  prior  art,  l591, 
note 

Date  of  invention  detennined  by  appllea- 

tion,  1580,  note 
Delay  in  filing  application  as  negativing 

reduction  to  practice,  1574,  note 
Divisional  application  after  final  aetlon 

on  original  appll<;iitiOn,  1602,  note 
Effect  as  anticipation,  l57l,  note 
Effect  as  negativing   Abandoned  experi- 
ment, 1575,  note 
Effect  as  rebutting  presumption  against 

novelty,  1582.  note 
Effect  as  reducing  invention  to  prACtiee, 

1573,  note 
Effect   of    application    as    reduetlofl    to 

practice,  1553,  note 
Guardian  of  insane  inventor,  IWf,  lioU 
Joinder  of  inventions,  1591,  note 
Multiplication  of  applications,  1591,  note 
Prior  art  as  affecting  constroeiion,  1501, 

note 
Priority     of     application    as     iJbetSfl^ 

priority  of  rignt,  1555,  nOte 
Reduction  to  practice  reelTtefed  to  date 

of  application,  1508,  uoto 
Rejection  of  application  as  evidence  of 

abandoned  experiment,  1575,  note 
Renewal,  1602,  note 
Separate   application    for    machine    and 

process,  1590,  note 
Successive    applieationa    as    oontlnuoua 

proceeding,  1588,  note 
Successive    applications    as   evidence   of 

date  of  invention,  1590,  note 
Time  for  filfng  appHeailon,  l5tfl,  note 
Time  for  filing  application  by  guardian 

of  insane  person,  1602,  note 
Variance   between   venue   and   Jnrat  of 

affidavit,  1591,  note 
Verification,  1601,  note 
Vested  rights  as  created  by  application, 

1591,  note 
Art 
Action  of  patent  offiee  us  pf  lor  art,  1599, 

note 
Development    of     art     as     evideiMse    of 

utility,  1870,  note 
Patentability,  1557,  note 
State  of  art  as  evidence  of  antiolpiifklfl, 

1581.  note 
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PATENTS  —  owird. 

AMinimento     (Me    abo    infra^    Li^ea^s; 
Patents) 
Actions  for  priee  of  patent  rifbt,  1617, 


AeknowledgBMpt    oi    AMi^ment,    1616, 

note 
Affreewenif  tp  aatign,  1616,  note 
AliMfiiitbtUtjr  of  iii?f ntMo  or  diaoovery, 

1602,  note 
Breach  of  agreement  to  aa«ifn   aa  de- 
fense to  aiiit  lor  islringeaMBt,  1616, 

note 
Certifled  CQfy  9i  assignments,  1618,  note 
Conditional  assignment,  1617,  note 
Effect  as  mortgnge,  16^6,  note 
Equitable    interest    of    assignor,    1618, 

note 
Estoppel  of  assignor  to  deny  validity  of 

patent,  1619,  note 
Form  and  foquisites  ol  asaigameat,  1616, 

note 
Future  improvements,  1616,  note 
Future  inventions,  1616,  vote 
Improvements    on    t«iproveoienti>    1618, 

note 
Liability  of  assignee  to  third   persons, 

1619,  note 
License  amounting  to  assignment,  1625, 

note 
Licenses  previously  granted,   1618,  note 
Nature  and  affect  of  assignments,  1618, 

note 
Parol  agreement  to  assign,  1602,  note 
Property  rights  ol  patentees  in  general, 

1614,  noto 

Recording  assignments,  1618,  o^ 
Rescission  of  aaajigoment,  1620,  note 
Right  of   assignee  to  aue   for  infringe- 
ment, lfiU25,  note 
Sale     distinguished     from     assignment, 

1615,  note 

Single  asaijpiment  as  evidenoe  of  agree- 
ment by  employees  te  assign  all  in- 
ventions, 1602,  note 
Situs  of  property,  1615,  note 
Sneciflc  performance,  1616,  note 
State     statutes     affecting     assignment, 

1616,  Jiote 

BtinulatioB  to  put  i^paratns  to  prac- 
tical use,  1619,  note 

SiKceaaful  aasignnieBta,  1602,  note 

Territorial  leases,  I16I8,  note 

Title  acquired  by  assignment,  1618,  note 

Use  of  assignor's  name  l>y  assignee,  1618, 
note 
Cancellation  and  reaciasien 

License  to  use  patent,  1624,  note 

One  «f  several  olaims,  1601,  noto 
Caveats 

AMition,  285 

Pending  caveats  not  affected  by  abolition 
of  oaveoK  tt6 
Change  of  size,  proportion,  oio. 

Effect  oa  iwrontioa,  1660,  note 

ClMM 

Accepting  narro^rad  claim,  1S08,  note 
Ardniffli  fiwn  ia  xejcetioii  of  claim,  1598, 

note 
Action  of  Patent  OOoe  aa:piuor  art,  1599, 

note 


PATENTS  —  wnt'd. 

Claims  —  eonVd, 
Addltiaaal  applioatioaa  for  now  olaims, 

1601,  note 
Additional  elaiais  by  aaundaient,  1601, 

note 
Agreement   of    claims    and    daaaription, 

1505,  note 
Ambiguous  claims,  1600,  note 
Amendment  of  elaims,  1601,  aaie 
Amondment  ol  speeiAcataona  aa  Ifadting 

claim,  1595,  note 
Amendments  to  meet  objections  of  Pateia 

Office,  1508,  note 
Arbitrary  limitation  of  claim,  15(95,  note 
Broadening  invention,  15A6,  note 
Cancellation   of   one  of   several   claims, 

1601,  note 
Changing  or  enlarging  ciaUa,  15A5,  note 
diajrieteristics  of  imiot  diacloaed  but  not 

claimed,  1000,  note 
C«aim  limited  by  applicatioB,  1094,  note 
Ceiabiaatioas,  1590,  note 
Complete    invention    must    be    claimed,' 

1596,  note 

Construction  ealai^^iag  claims,  1000,  note 
Construction   in  light   of  apeeiaeations, 

1594,  note 
Construction  of  claims  for  impnyvieiaents, 

1597,  note 

Construction  of  daims  ia  geaaral,  1504, 

note 
Description  construed  with  claim,  1000, 

note 
Description  of  useless  dovice  la  itoartiiaa- 

tion  as  limiting  claim,  1595,  note 
Enlargement  of  elaima  by  ooaatruetian, 

liOO,  nate 
Enumeration  of  elements,  1597,  note 
Estoppel  as  to  matters  not  cAainMd,  1596, 

note 
Estoppel  hj  ac^ieaeeace  in  modiAeation 

of  claim,  1599,  note 
Estoppel  by  aoquloseeaoe  In  rejection  of 

claim,  1506,  note 
Estoppel  liariting  elaima  In  general,  1599, 

note 
Extent  ol  patentee's  rights,  IfOO,  note 
Features  not  claimed,  1509,  note 
Form  of  elaim,  1595,  aote 
'   fluaetiona  diacovered  after  grant  of  pat- 
ent, I6OI9  B<^ 
Function  or  effect  claimed,  1506,  adle 
Function  recited,  1506,  note 
General  and  speciOc  elaims^  1599,  note 
Immaterial  omisaioBS,  1006,  aete 
Improvements  set  up  by  amendment  of 

claims,  1601,  note 
Inaccurate  daim,  1595,  note 
Indefinite  claim,  1595,  note 
latoation  to  elaim,  1506,  aote 
Intervention    limited    by    dakaa,    1596, 

note 
lavoation    involving    single    feature   of 

ooaotniction,  1601,  note 
Knowledge  of  theory,  1000,  aote 
Liberal  construction,  1594,  note 
Limitation  of  clalma,  1599,  note 
Mechanical   equlvaleiits   as    indnded    in 

claim,  1600,  aote 
Narrowing  invention,  1596,  note 
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PATENTS  —  con^d. 

Claims  —  cont'd. 
Operative. device  necessary,  1697,  note 
Part  claimed  not  described,  1600,  note 
Part  described  not  claimed,  1590,  note 
Particular  advantage  not  claimed,  1000, 

note 
Patent  exceeding  claims,  1595,  note 
Pioneer  invention,  1597,  note 
Product  only,  1597,  note 
Reference   to   figure   in   drawing,    1600, 

note 
Rejection  of  claim,  1508,  note 
Rights  determined  by  claim,  1595,  note 
Scope  of  claims  generally,  1596,  note 
Specifications  as  limiting  claims,   1599, 

note 
Unnecessary    multiplication    of    claims, 

1595,  note 
Verification  of  new  claims,  1601,  note 

Collateral  attack,  1602,  note 

Combinations,  see  infra,  Design  patents; 
Invention;  Novelty  and  anticipation; 
Utility. 

Commercial  success  of  invention 
Necessity  as  affecting  ri^ht  to  obtain, 
1553,  note 

Commissioner  of  patents 
Appellate  functions,  1605,  note 

Conceidment  of  invention,  see  8upra,  Aban- 
donment;   «ti/ra,  Novelty   and   anticipa- 
tion 

Conclusiveness  of  decisions  of  Patent  Office, 
see  supra,  Appeals  from  Patent  Office 

Conditional  safes,  see  infra,  Prior  use  or 
sale 

Cou8truction,  1548,  note 
Application  of  doctrine  of  equivalents, 

1551,  note 

Consideration  of  other  patents  or  appli- 
cations, 1550,  note 
Construction  claimed  by  patentee,  1551, 

note 
Effect  of  foreign  patent,  1551,  note 
Liberal  construction,  1549,  note 
Particular  words  construed,  1549,  note 
Pioneer  patents,  1551,  note 
Reference  to  drawings  and  specifications, 

1549,  note 
Reference  to  prior  art,  1549,  note 
Reference  to  rejected  claims,  1549,  note 
Strict  construction,  1550,  note 
Sustaining  grant,  1551,  note 
Costs  in  infringement  suits,  1642,  note 
Damages   (see  also  infra,  Infringement) 
Fraudulently  procuring  issuance  of  pat- 
ent, 1602,  note 
Date  of  invention 
Application  as  determining  date,   1580, 

note 
Priority  of  patents  dated  on  same  day, 

1552,  note 
Date  of  patent 

Directory  provision  of  statute,  1552,  note 
Defective  patents,  see  infra.  Reissue  of  de- 
fective patents 
Definitions 

"Bell,"  1549,  note 

**  Chamotte,"  1549,  note 

"  Convex,"  1549,  note 


PATENTS  —  cont'd. 

Definitions  —  conVd, 

Improvement,  1561,  note 
Interference,  1603,  note 
Mechanical  equivalents,  1563,  note 
Pioneer  patent,  1571,  note 
**  Simultaneously,"  1549,  note 
Degree  of  inventive  skill,  1560,  note 
Description,  see  infra.  Specifications   and 

description 
Design  patents 

Esthetic  value,  1644,  note 

Ancient  ornamentations,  1644,  note 

Anticipation    of    mechanical    invention, 

1645,  note 
Articles  not  intended  for  display,  1644, 

note 
Assembling  old  parts,  1644,  note 
Description,  1645,  note 
Drawings,  1645,  note 
Necessity  of  invention,  1644,  note 
New  combinations  of  old   forms,   1G44, 

note 
Novelty,  1644,  note 
Successive  patents  to  same  person,  1644, 

note 
Utility,  1644,  note 
Diligence  of  inventor  (see  also  infra.  Nov- 
elty and  anticipation) 
Reducing  invention  to  practice,  1553,  note 
Disclaimer 

Effect  as  to  third  persons,  1604,  note 
Effect  of  failure  to  disclaim,  1614,  note 
Necessity  to  maintain  suit  for  infringe- 
ment, 1642,  note 
Patentable    feature   of   structure,    1013, 

note 
Purpose  of  disclaimer,  1613,  note 
Separable  part  of  claim,  1613,  note 
Divisional  application,  see  supra,  Applica- 
tion 
Division  of  inventions 
Burden    of    proving    unitaiy    invention, 

1589,  note 
Generic  and  subordinate  inventions,  1589, 

note 
Generic     invention     and     improvement, 

1589,  note 
Process  and  apparatus,  1589,  note 
Two'  patents  for  same  invention,   1589, 
note 
Employees  as  inventors,  see  infra.  Persons 

entitled  to  patents 
Equivalents,  see  supra,  Claims;  infra.  In- 
vention; Novelty  and  anticipation 
Estates  in  bankruptcy,  see  Bankbxjftct 
Estoppel  (see  also  infra.  Licenses),  1622, 
note  ^ 

Acquiescence  in  modification  of  daima, 
1599,  note 

Acquiescence  in  rejection  of  claims,  1698, 

note 
Acquiescence    in    violations    of    license, 

1619,  note 
Assertion  of  novelty,  1583,  note 
Assignor  estopped  to   deny  validity  of 

patent,  1619,  note 
Denial  of  validity  of  patent,  1548,  note 
Evidence  of  invention 
Utility,  1550,  note 
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PATENTS  —  fioM'd. 
Examination  and  issuance  of  patents  (see 
tnfra,  Reissue  of  defective  patents) 

Damages  for  fraudulently  procuring  is- 
suance, 1002,  note 

Effect  of  grantinff  patent,  1602,  note 

Inadvertent  grant,  1004,  note 

Knowledge  and  sicill  of  examiners  pre- 
sumed, 16^,  note 

Remedy  in  equity,  1609,  note 
Examiners,  see  tn/ra,  Patent  oiBce 
Experiments  (see  also  tn/ra,  Prior  use  of 
sale) 

Discontinuance  of  experiments  as  aban- 
donment of  invention,  1587,  note 

Experimental  operation  as  reduction  to 
practice,  1573,  note 
Fees  for  caveats  abolished,  285 
Foreign  patents 

I^te  of  foreign  patent  as  determining 
date  of  invention,  1580,  note 

Effect  as  to  right  to   obtain  domestic 
patent,  1590^  note 

Effect  of  foreign  extensions,  1590,  note 

Evidence  of  anticipation,  1571,  note 

Forfeiture  of  foreign  patent,  1590,  note 

Formal  identity,  1590,  note 

Prior    foreign    patent    as    anticipation, 
1578,  not» 

Substantial  identity,  1590,  note 
Forfeiture '  of  license,  1623,  note 
Fraud 

Damages  for  fraudulently  procuring  is- 
suance of  patent,  1602,  note 
Functions  of  machines 

Patentability,  1568,  note 
Hired  inventors,  see  infr^  Persons  entitled 

to  patents 
Ideas 

Patentability,  1558,  note 
Improvements    (see    also    Bupra,    Assign- 
ments; Claims;  infra.  Utility) 

Invention  involved,  165,  note;  1561,  note 

Patentability,  1658,  note 
Infringement  (see  also  infra,  Injunctions) 

Accounting    as    to    articles    unmarked, 
1625,  note 

Admission  of  infringement,  1620,  note 

Amendment  of  answer,  1630,  note 

Anticipations  as  defense,  1629,  note 

Assignment  pending  suit,  1641,  note 

Breach   of   agreement   to   assign   as   de- 
fense, 1616,  note 

Consent  decree  against  defendant,  1642, 
note 

Costs,  945,  note,  1642,  note 

Covenants    for    protection    of    licensee, 
1622,  note 

Damages,  1627,  note 

Damages  for  exceeding  terms  of  license, 
1621,  note 

Damages  for  partial  infringement,  1641, 
note 

Damages  to  joint  owners,  1642,  note 

Decree,  1639,  note 

Defenses,  1628,,  note 

Denial  of  infringement,  1629,  note 

Denial  of  right  to  patent,  1629,  note 

Disclaimer  of  intention  to  continue  in- 
fringement, 1630,  note 

Disclaimer   where  specifications  are  too 
broad,  1642,  note 
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Infringement  —  cont'd. 
Discontinuance    of    infringement,    1629, 

note 
Duplidtv  of  plea,  1629,  note 
Established    license    fee    as    liquidated 

damages,  1641,  note 
Failure  to  mark  patented  articles,  1630, 

note 
Increasing  damages,  1642,  note 
Injunction,  1631,  note 
Interest  on  damages,  1641,  note 
Joinder  of  causes  of  action,  1632,  note 
Joint  infringers,  1642,  note 
Jurisdiction,  1403,  note 
Jurisdiction  as  affected  by  residence  of 

defendant,  152 
Jurisdiction  in  district  where  defendant 

has  place  of  business,  153 
Laches,  1642,  note 
Lack  of  invention  and  noninfringement 

as  defense,  1629,  note 
Liability  of  agent,  1626,  note 
Liability   of   licensor   to   licensee,    1621, 

note 
License  pleaded  as  defense,  1628,  note 
Limitations  and  laches,  1642,  note 
Necessity  of  marking  patented  articles, 

1624,  note 
Nominal  damages,  1642,  note 
Notice  of  statutory  defense,   1630,  note 
Parties,  1625,  note 
Perpetuation  of  testimony,  1061,  note 
Persons  entitled  to  sue,  1025,  note 
Persons    liable    for    infringement,    1626, 

note 
Plea,  1628,  note 

Pleading,  1627,  note,  1632,  note 
Pleading  noninfringement,  1629,  note 
Presumption  of  vaudity  of  patent,  1629, 

note 
Profits,  1627,  note,  1639,  note 
Profits     distinguished     from     damages, 

1640,  note 
Profits  recoverable  in  equity,  1631,  note 
Proof  of  damages,  1616,  note 
Reference    to    ascertain    damages    and 

profits,  1641,  note 
Reissued    patent    invalid    on    its    face, 

1629,  note 
Statutory  defenses,  1630,  note 
Test  of  anticipation,  1580,  note 
Treble  damages,  1642,  note 
Unauthorized  issuance  of  patent  as  de- 
fense, 1630,  note 
Unauthorized  use  by  licensee,  1622,  note 
Venue,  1627,  note 
Injunctions    (see   also   infra,    Preliminary 

injunction) 
Adequate  remedy  at  law,  1631,  note 
Assignment  durmg  suit,  1631,  note 
Conjoint  use  of  expired  and  unexpired 

patents,  1635,  note 
Doubtful  infringement,  1638,  note 
Extent  of  infringement  immaterial,  1635, 

note 
Extent  of  injury  by  granting  or  refus- 
ing injunction,  1638,  note 
Joinder  of  causes  of  action,  1632,  note 
Jurisdiction    in   equity   generally,    1631, 

note 
Nonuser  of  patent^  1634,  note 
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Injunctions  —  conl'4, 
PatcBi  held  BMrelgr  to  prev<At  business 

competition,   1635,  note 
Patent  neair  expiration^  1635,  note 
Pleadings  1632^  note 
Previous  adjudicatioo  of  validity,   1637, 

note 
Proof  of  validity  of  patent  and  infringe- 

nieniy  1639^  note 
Scope    and   exteat  of   injunction,    1639, 

note 
l^ngie  sale,  1635,  note 
Threatened    or    continued    infringenient, 

1635,  note 
Unfair    oondHct   «f    complainant,    1635, 

note 
Use  of  inlringing  device,  1636,  note 
Using    infrinasmeni    and    promising    to 

abstain,   1635,  note 
Inaaai^  of  inventor 

Application  by  guardian,  1602,  note 
Interierences  (aee  also  tn/ra,  Suits  against 

interfering  patentees) 
Application    for    reissue    pending   inter- 
V     feresee,  160ft,  note 
Burden  of  proof,  1604,  note 
Coastruetion  to  avoid  interference,  1540, 

note 
Deflniiioai  1001^  noU 
Effett  of  daiet  in  preliiainary  statement, 

1604,  note 
Effeot   of    declaring    interference,    1603, 

note 
Effect  of  disclaimer,  1604,  note 
Edect  of  filing  second  application,  1604, 

note 
Evidence,  1604,  note 
Identity   of   description   as  evidenee   of 

interference}  1(K)4,  note 
Inadvertent  grant  of  patent,  1604,  note 
Issues  eonetraod  in  light  of  application, 

1603,  note 
Issues  of  patentability,  1603,  note 
Language    of    claims    not    controlling, 

1604,  note 
Maliciously   procuring  interference   pro- 
ceeding, 1604,  note 

Necessity  of  patentability,  1603,  note 
Operativeness  of  invention,  1603,  note 
Preponderanoo     of     evidence     required, 

1604»  noio 
Prior    deftiaration    of    difference,    1603, 

aoto 
Priority  between  parties  only,  1603,  note    , 
Qttuitum  of  proof,  1604,  note 
Reopening  interference,  1604,  note 
Rescission  of  issuss  in  infringsnsat  suit, 

1^04,  note 
J^ee  jiicKoato,  1003,  aote 
Right  to  patent,  1603,  note 
Second  application  pending  iaterisrence, 

1603,  note 
Sole  issoe  in  iaterleretne,  1903,  bote 
Uncorroborated    ovtdoMs    of    inventor, 

1604,  note 
Invention 

Abandoned  experiment.  1518.  note 
Adjustment  of  mechanism,  15^,  note 
Adjustment  of  parts  of  machine,   1562, 

note 
Analogous  use  of  asaterial,  1566,  aote 
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ApplicotkMi  of  device  to  dtf  ereni  phases 
fA  art,.  15«K  nate 

Application  of  familiar  knowls^ga,  1567, 
note 

Applicatima  of  knoiwa  artisUa  |a  new 
use,  15i^7,  aole 

Application  of  known  material  to  new 
use,  1507,  as4e 

Application  o<  old  process  or  ^vioe  to 
anatogous  aobjeei  or  use,  1560y  note 

Attractiveness  and  salability,  1568,  note 

Change  ^  form,  1501,  note 

Cbai^  ot  size  or  propartioa,  1560,  note 

GlKapaesft  of  product^  1566^  vtM 

Combinations,  1564,  note 

Commercial  success  as  evidence  of  in- 
vention,  1560,  note 

GoBception  obtained  from  another  ma- 
chine, 1550,  note 

Conceptfim  without  mechanical  embodi- 
ment, 1559,  note 

Correction  of  defects,  1550,  note 

Degree  of  inventive  skill,  1560,  note 

Double  use,  1567,  note 

Economy  of  manufacture,  1550,  note 

Eliminating  elements  of  mechanical  de- 
vice, 1562,  note 

Evidence  of  invention,  1569,  note 

Extending  use  to  old  device,  1566,  mite 

General  and  extensive  use,  1569,  note 

Improvement,  1559,  note 

Improvement   marking   advance    in    art, 

1561,  note 
Mechanical  additions,  1561,  note 
Metallur^eal  process,  1560,  note 
Modifications,  1561,  note 
Necessity  of  invention,  1558,  note 
New  application  of  old  device  to  old  art» 

1568,  note 
New    application    of    prior    knowledge, 

1559,  note 
New  functions  of  device,  1566,  note 
New  mechanical  forms,  1558,  note 
New  use  of  old  device,  1567,  note 
Obtaining  successful  result,  1568,  note 
Old  idea  carried  forward,  1561,  note 
Omitting  elements  of  mechanical  device, 

1562,  note 
Ordinanr  mechanical  skill,  1559,  note 
Particular  applications  of  old  devices  or 

processes,  1560,  note 
Product  of  mechanical  skill,  1566,  note 
Rearrangement    of    parts    of    machine, 

1559,  note,  1562,  note 
Rebutting     presumption     of     invention, 

1569,  note 
Recognition  of  patent  by  public  as  evi- 
dence of  invencion.  1570,  note 

Reduction  of  cost  ot  manufacture,  1568, 

note 
Reduction  to  practice,  1567,  note 
Remote  result  by  use  of  old  device  1567, 

note 
Selection  of  materials,  1560,  note 
Similarity  to  other  devices^  1560.  aote 
Slmplieity    by   omitting  elemeili,    1562, 

aoU 
Simplicity  or  obviousness  of  4«vlee  or 

process,  llBO,  note 
Subeomblnations,  1566^  aota 
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InveD^oa  —  conVd^ 
Siri>atantial  equivalents.  1562,  npU 
Sttbfttiiution  of  equiTalenta,  1563,  note 
Subatitutioa  of  naUrial,  1562,  note 
Superiority   or   excellence   of   workman- 

ahip,  1569,  note 
Use  as  evidence  of  invention,  1569,  note 
Utility  aa  evidence  of  invention,  1559, 

note,  1568,  note,  1569,  note 
Wbat    conatitutea    invention    generally, 

1558,  note 
Inventive  skill 


Decree  re^uired^  1560,  note 
Joindbr  of  inventions 

Process  and  apparatus  claims,  1581,  note 
Joint   inventions,   see    infra^   Persons   en- 
titled to  patents 
Joint  owners 

Mutual  rights,  1616,  note 
Jurisdiction  of  oases  arising  under  patent 

laws,  139 
Jurisdiction  of  federal  courts 
.  Exclusive  jurisdiction,  1403,  note 
Jurisdiction  of  state  courts 
Action  for  price  of  patent  right,  1403, 

note 
Ownership  of  letters  patent,  1403,  note 
Suit  to  compel  transfer  of  interest  in 
patent,  1403,  note 
LacMS 
Delay   in   tiling   bill   to   obtain   patent, 

1610,  note 
Laches  as  bar  to  suit  for  infringement, 
1642,  note 
Letters  patent   (see  also  ai«|>ra,  Examina- 
tion  and   issuance   of   patents;   tn/ra, 
Validity  and  requisites  of  patent) 
Evid^ce  of  novelty,  1582,  note 
License  (see  also  supra^  Assignments) 
Assignability  of  license,  1621>  note 
Assignment  amounting  to  license,   1626, 

note 
Assignments  distinguished,  1615,  note 
Cancellation  and  rescission,  1624,  note 
Conditions,  1621,  note 
Conditions  as  to  manufacture,  1622,  note 
Construction  of  license,  1621,  note 
Covenants    against    infringement,    1622, 

note 
Damages  for  exceeding  term  of  license, 

1621,  note 
Duration  of  license,  1623,  note 
Effect  of  license  under   invalid  patent, 

1623,  note 
Election  to  renew,  1624,  note 
Estoppel  by  acquiescence  in  violations  of 

contract,  1619,  note 
Estoppel  of  licensee  to  deny  validity  of 

patent,  1622,  note 
Estoppel  of  licensor  to  deny  validity  of 

patent,  1623,  note 
Estoppel   of  mortgage   trustee  to  deny 

validity  of  patent,  1623,  note 
Exemption  of  licensor  from  liability  for 

infringement,  1621,  note 
Extending  term  of  patent,  1624,  note 
Extent  of  license  to  make  and  sell,  1622, 

note 
Forfeiture  of  license,  1623,  note 
Porfelture  of  option  to  renew,  1624,  note 
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License  ^ri- con*  V. 
Grant  of  license  before  iasnunes  pi  pat- 

tni,  1621,  note     « 
Implied  license,  1621,  note 
Invalidity  of  patent,  16^3.  note 
Invalidity  of  patent  as  defense  to  sction 

for  royalties^  1629,  note 
Li^Ulity   of   licensee   lor    infringement, 

1628,  note 
Umite4  license,  1622,  note 
Monopoly  granted  by  license,  1621,  note 
Nature  and  requisitea  in  general,  1621, 

iHite 
Operation   and    affect   of   lioense,    1622, 

note 
Oral  license,  1621,  note 
Parties,  1621,  note 
Recovery  of  royalties,  1622,  nota 
Eenewal,  1624,  note 
Reserved  right  to  use,  1621,  note 
RavooatioB  of  license,  1623,  note 
Termination  of  license,  1623,  note 
Unauthorised^  use    by    licensee    as    in- 
fringement, 1622,  note 
Waiver  of  noiioe  of  election  to  rfnew, 
1624,  note 
Limitation   of   aetkms    for   infringement, 

1642,  note 
Manufacture 
Economy  of   manufacture  us  disclosing 

invention,  1559,  noto 
Patentability,  1558,  note 
Marking  patented  articles 
Allegation    of   nonmarking   in    infringe- 
ment suit,  1630,  note 
Averment  of   marking   in   suit  for   in- 
fringement, 1627,  note 
Burden  of  proof,  1625,  note 
Notice  in  lieu  of  marking,  1624,  note 
Penally  for  false  marking,  1625,  note 
>     Process  patent,  1624,  note 

Thing  to  which  patented  article  is  at- 

taiSied,  1625,  note 
Waiver    of    failure    to    prove    niarking, 
1630,  note 
Mechanical  additions 

Invention  involved,  1561,  note 
Mechanical  adjustment 

Patentability,  1559,  note 
Mechanical  equivalents,  see  stq»ro.  Claims 
Mechanical  skill,  see  supra,  Inventions 
Models  and  drawings 

Anticipation  by  filing  model,  1571,  note 
Making  model  as  reduction  to  practice, 

1573,  note 
Published  drawing  as  anticipation,  1578, 
note 
Mortffiges 
Assignment    amounting     to     mortgage, 
1626,  note 
Nature  of  patent  right,  1647,  note 
Notice  of  patent,  see  9^fra^  Marking  pat- 
ented Articles 
Novelty  and  antidpatfon   (see  also  supra, 
Foreign  patents;  infra^  Prior  use  or 
sale) 
Abandoned  application,  1577,  note 
Ahandoiied  experiments,  1575,  note 
Abandonment  of  Ufie  of  pute&ted   ma- 
ehine,  1575,  note 
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Novelty  and  anticipation  —  oonl'cl. 
Accessibility  to  public,  1571,  note 
Accidental  production  or  discovery,  1571, 

note 
Application   as  anticipation,   1571,  note 
Application    as    rebutting    presumption 

against  noveltv,  1582,  note 
Better  results  of  new  device,  1581,  note 
Change  of  material,  1580,  note 
Concealment  of  invention,  1572,  note 
Construction   of   patent   as   affected   by 

novelty,  1549,  note 
Date  of  invention  determined  by  appli- 
cation, 1580,  note 
Date  of  invention  determined  by  foreign 

patent,  1580,  note 
Date  of  invention  determined  by  testi- 
mony of  inventor,  1580,  note 
Declarations  of  patentee  as  evidence  of 

priori^,  1583,  note 
Deduction  in  cost  of  chemical  product, 

1581,  note 
Degree  of  evidmoe  of  anticipation,  1582, 

note 
Description  and  drawings,  1578,  note 
Designs,  1044,  note 
Device  not  brought  into  commercial  use, 

1576,  note 
Devices  operating  on  different  principles, 

1580,  note 
Different  devices  in  same  art,  1576,  note 
Diligence  in  procuring  invention,  1579, 

note 
Disclosure  of   ideas  by   inventor,    1588, 

note 
Disproof  of  asserted  novelty,  1581,  note 
Domestic  and  foreign  patents,  1571,  note 
Equivalents,  1581,  note 
Estoppel  to  assert  novelty,  1583,  note 
Experiments    in    analogous    arts,    1576, 

note 
Filing  model  as  anticipation,  1571,  note 
Foreign  patents,  1571,  note,  1578,  note 
Identity  of  anticipating  device,  1580,  note 
Improvements,  1577,  note 
Improvements  in  well-known  art,  1581, 

note 
Infringement    as    test    of    anticipation, 

1580,  note 
Inventions  patented  abroad,  1645,  note 
Invention    without    use    or    publication, 

1575,  note 
Knowledge  of  inventor  of  prior  state  of 

art,  1581,  note 
Knowledge  of  prior  inventions,  1572,  note 
Lost  or  forgotten  inventions,  1571,  note 
Necessity  of  novelty,  1570,  note 
Necessity  of  prior  use,  1574,  note 
New  combinations,  1577,  note 
New  contrivance  for  old  purpose,  1576, 

note 
New  process  for  old  purpose,  1577,  note 
Novelty  of  manufactured  article,   1581, 

note 
Novelty  of  part  of  combination,   1582, 

note 
Novelty  of  process  producing  previously 

known  article,  1581,  note 
Old  contrivance  for  new  use,  1577,  note 
Patent  as  evidence  of  novelty,  1582 


PATENTS  —  cmVd. 

Novelty  and  anticipation  —  conX^d. 
Pioneer  patents,  1571,  note 
Presumption  of  novelty,  1583,  nojbe 
Prior  device  adapted  to  new  use,  1577, 

note 
Prior  device  serving  additional  purpose, 

1577,  note 
Priority  between  parties  in  interference, 

1603,  note 
Prior  patents  to  same  person,  1578,  note 
Prior  state  of  art,  1581,  note 
Proof  of  novelty,  1582,  note 
Proof  of  priority,  1582,  note 
Published  descriptions,  1579,  note 
Rebutting  presumption  against  novelty 

1582,  note 
Rebutting  presumption  of  novelty,  1583^ 

note 
Reduction  to  practice,  1572,  note 
Sales  as  public  use,  1571,  note 
Scope  of  anticipating  machine,  1576,  note 
Seniority  of  patents,  1577,  note 
Similar  device  in  analogous  art,   1576, 

note 
Simultaneous  applications  without  inter- 
ference declared,  1578,  note 
Success  and  adoption  in  donbtfol  cases, 

1581,  note 
Successful  applications,  1580,  note 
Theory  or  mental  conception,  1572,  note 
Time  to  put  invention   in  public   use^ 

1570,  note 
Two  patents  for  same  invention,  1578, 

note 
Unaided  recollection  of  witnesses,  158S, 

note 
Unintended  features,  1571,  note 
Unsuccessful  patented  devices,  1576,  note 
Old  ideas 
Extension  and  application  as  inventioiiy 

1561,  note 
Parts  of  machine 

Patentability,  1557,  note 
Patentability    (see   also   9upra^   Abiindon- 

ment;  Invention;  Novelty  and  antici- 
pation; infray  Prior  use  or  sale;  Util- 
ity) 
Doubts   resolved  in   favor   of  inventor, 

1601,  note 
Necessity  in  interference  cases,  1608,  note 
Patent  Office  (see  also  «t»pra.  Appeals  from 

Patent  Office) 
Action  of  Patent  Office  as  prior  art^  1599, 

note 
Power  to  annul  patent,  1601,  note 
Purpose  of  Patent  Office  drawings,  1601, 

note 
Subpcnna  duces  tecum  in  contested  cases, 

•1605,  note 
Validity  of  rules  generally,  1547,  note 
Penalties  and  forfeitures 
Falsely    marking    article    as    patented, 

1625,  note 
Persons  entitled  to  obtain  patents 
Onnbinations,  etc.,  by  different  inventors, 

1556,  note 
Conception  of  employer  carried  oat  by 

employees,  1556,  note 
Delay  in  making  invention  public,  1553, 

note 
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Persons  entitled  to  obtmin  patents -r- con. 

Demonstration    of    commercial    suoeett, 
Iff 53,  note 

Diligence  in  reducing  invention  to  prac- 
tice, 1553,  note 

Excuses  for  delay,  1554,  note 

Hired  inventors,  1555,  note 

Inability  to  construct  model,  1554,  note 

Joint  inventors,  1556^  note 

Making  and  accepting  models,  1554,  note 

Original  inventor,  1552,  note 

Priority  between  inventors,  1554,  note 

Reducing  inventions  to  practice,   1552, 
note 

Right  to  obtain  in  general,  1552,  note 

Separate  improvements  by  different  in- 
ventory 1556,  note 

Separate   parts   by   different   inventors, 
1556,  note 
Pioneer  inventions,  see  9Upra,  Claims 
Preliminary  injunctions    (see  also  tupra^ 
Injunctions) 

Ability  of  defendant  to  respond  in  dam- 
ages, 1639,  note 

Acquiescenoe  in  infringement,  1639,  note 

Conjoint  use  of  expired  and  unexpired 
patents,  1635,  note 

Damages  on  dissolution,  1639,  note 

Determining   validity   of   patent,    1636, 
note 

Discretion  of  court,  1634,  note 

Dissolution  for  improper  conduct  of  com- 
plainant, 1639,  note 

Doubt  as  to  validity  of  patent  or  in- 
fringement, 1636,  note 

Doubtful  infringement,  1638,  note 

Effect  of  decree  in  prior  litigation,  1636, 
note 

Extent  of  injury  by  granting  or  refusing 
injunction,  1638,  note 

Infringement  dependent  on   identity   of 
compounds,  1639,  note 

Limiting    injunction    to    injurious    act, 

1635,  note 

Mere  use  of  Infringing  device,  1636,  note 
Patent  near  expiration,  1635,  note 
Presumption  as   to  validity  of  patent, 

1636,  note 

Previous    adjudication    of    noninfringe- 
ment, 1638,  note 

Previous  adjudication  of  validity,  1637, 
note 

Proof  of  validity  of  patent  and  infringe- 
ment, 1636,  note 

Right  to  preliminary  injunction  involv- 
ing issues  in  case,  1639,  note 

Security  in  place  of  injunction,  1639,  note 

Special  prayer  required,  1634,  note 

Unfair   conduct   of   complainant,    1635, 
note 

Usin^r  infringement  and  promising  to  ab- 
stain, 1635,  note 

Validity   of  patent  adjudicated  in  an- 
other circuit,  1636,  note 
Presumption   of   inventor    rebutted,    1669, 

note  ^ 

Principles 

Patentability,  1558,  note 
Prior  art,  see  supra,  ^t 


PATENTS  —  cwVd, 

Priority  (see  also  Bupra^  Novelty  and  an- 
ticipation) 
Delay  caused  hj  fraud  of  rival,  1554,  note 
Prior  grant  of  patent  to  rival  inventor, 

1555,  note 
Priority  in  filing  application,  1555,  note 
Rules    for    determining   priority,    1554, 

note 
Several  patents  dated  on  same  day,  1552, 

note 
Prior  knowledge 

New  application  as  Intervention,   1559, 

note 
Prior  state  of  art,  see  supra.  Inventions 
Prior  use  or  sale  (see  also  aiiptxi.  Novelty 

and  anticipation) 
Commercial  use  as  public  use,  1585,  note 
Computing  time  of  use,  1584,  note 
Conditional  sales,  1586,  note 
Delay  in  application,  1584,  note 
Evidence  of  prior  use,  1586,  note 
Exhibition  of  experimentally  constructed 

machine,  1585,  note 
Experimental  use,  1585,  note 
Experimental  use  becoming  public,  1586, 

note 
Improvements  during  public  use,   1584, 

note 
Insanity   of   inventor   after   authorizing 

public  use,  1586,  note 
Necessity  of  general  use,  1584,  note 
New  application  after  abandonment  of 

original,  1584,  note 
Public  use  in  general,  1583,  note 
Sale   of    product   of   experimental   use, 

1585,  note 
Single  prior  use,  1584,  note 
Single   sale   for   experimental  purposes, 

1584,  note 
Single    unrestricted    sale    by    inventor, 

1584,  note 
Trial  use  by  purchaser,  1586,  note 
Use  by  permission  of  inventor,  1586,  note 
Use  of  similar  invention,  1584,  notw 
Use  prior  to  application,  1584,  note 
Use  of  test  utility,  1586,  note 
What  constitutes  sales  generally,  1584, 

note 
Proceedings  to  obtain  patents,  see  s«pra. 

Applications;  Claims;  Interferences 
Process  and  apparatus  claims 
Joinder  in  single  application,  1591,  note 


Patentabilitv,  1557,  note 
Profits  (see  also  supra.  Infringement) 
Recovery  in  suit  for  infringement,  1627, 
note 
Publication 
Anticipation    by    published    description 
and  drawings,  16y8,  note 
Rearrangement  of  parts 

InvenUon  involved,  1562,  note 
Rebutting  presumption  of  inventicm,  1569, 

note 
Reducing  Inventions  to  practice  (see  also 
9upra,  Invention;  Novelty  and  antici- 
pation:   Persons    entitled    to    obtain 
patents) 
Novelty  of  application,  1573,  note 
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PATENTS  —  Gont'd. 

R«iiue  of  defective  patentB 
Adjudication   of    invalidity   of   patenta, 

1612,  note 

Application  pending  interference,    1603, 

note 
Broadening  of  claim,  1012,  note 
Collateral    attack    of    reiaaued    patents, 

1613,  note 

CoocluaiTeaeae  and  effect  of  decision  of 

Patent  Office,  1611,  note 
Conatruction  and  operation  of  reiaaued 

patents,  1613,  note 
Defecta  in  patent  cured  by  reisa«e,  1612, 

note 
Delay  in  application  for  reissue,  1611, 

note 
S^ffeci  ol  applicant's  oath,  1611,  ants 
Effect  of  surrender  of  original  patent, 

1613,  note 
Enlargement  of  invention,  1612,  note 
Identity 'of  invention,  1611,  note 
Ina4vertenee  of  solicitor, '1612,  note 
Infringement  oi  reissued  patcoit  invalid 

on  its  face,  1629,  note 
Machine  and  product,  1613,  note 
Mistaken  reissue  of  claims,  1612,  note 
Mistake  of   solicitor  «ured   by   reissue, 

1612,  note 
Mistakes  oorrected  by  enlarging  patent, 

1612,  note 
Necessity  of  reissued  patents,  1612,  note 
Nonresidence  as  excuse  for  delay,  1611, 

note 
Parts  described  and  not  claimed  in  orig- 
inal, 1612,  note 
Process  and  product,  1613,  note 
Protection  of  meritorious  invention,  1611, 

note 
Terms  defined  by  patent,  1613,  note 
Validity  of  reissued  patents,  16lSr,  note 
Requisites  and  validity   of  letters  patent 

<see  alse^Kpra,  Division  of  inventions) 
Claim  affording  basis  lor  separate  pat- 
ents, 1547,  note 
l^eseription  -of  invention,  1547,  note 
Drawtegs  as  part  of  patent,  1548,  note 
Estoppel  of  patentee   to  deny  validity, 

1548,  note 
Means  or  mecha-nism  to  accomplish  par- 

tienlar  results,  1546,  note 
Nonuser  as  affecting  construction,  1549, 

note 
Patent  exceeding  claims,   1595,  note 
Statement   of    causes    producing   result, 

1546,  note 
Statement    of    ingredients    of    chemical 

composition,  1548,  note 
Res  judicata 

Decision  in  interference  case,  1603,  note 
Revocation  of  license,  1683,  note 
Sale  of  patent  rfgliis^  see  MipNi,  Assign- 
ments 
Sales    as    affecting   rlgfit    to    patent,    leo 

supra,  Prior  use  or  sale 
Sales  of  unpatented  articles 

Evidence  ^  public  une,  1571,  note 
Seniority  of  patents,  1577,  note 
Similarity    to    other    devices    as    affecting 
pirtentability,  1560,  note 


PATENTS  —  cont'd, 

Siraplioitv    or    obviousness    as     afl^seting 

patentability,  1560,  note 
Situs  of  property,  1615,  note 
Speeificauoas  and  description 
Absence  of  description,  1504,  note 
Agreement    of    claims    and    description, 

1595,  note 
Amendtaiait  of  speciflcations  in  general, 

1594,  note 
Amendment  of  apocificatioa  m  limiting 

claim,  1595,  note 
Art  or  process,  1503,  note 
Chanq^ng     specifications      to      broaden 

claims,  1504,  note 
Claims  sonstmed  witk  description,  1600, 

note 
Claims   limited  by   spooifteatims,    1590, 

note 
Combinations,  1593,  note 
Dsscfiption  of   best   mode   of   applying 

principles,  1692,  note 
D^ription  of  material,  1408,  note 
Designs  described  in  words,  15M,  note 
Details  of  construction,  1501,  note 
Effect  of  words  ^substantMly   as   de- 
scribed," 1503,  note 
Features  recommended,  1508,  note 
Form  of  structure,  1502,  note 
Incorrect  description,  1891,  note 
Irregularities  in  signature  to  drawings^ 

1594,  note 
Mannfaetnre,  1502,  note 
Necessity  of  describing  ail  details,  1502, 

note 
New  matter  added  by  amendment,  1504, 

note 
NsMrelty  in  dimensions  or  material,  1502, 

note 
Object  of  specifications,  1501,  note 
Reference  to  drawings,  1504,  note 
Simple  devioe,  1591,  note 
Specifications   construed   as    description, 

1503,  note 
Statement  of  one  mode  only,  1502,  note 
Vague  and  uncertain  description,    1501, 

note 
Well-known  things,  1591,  note 
Specific   performance  of  agreement   to  as- 
sign, 1616,  note 
State  statutes  as  affecting  patent  rights, 

1616,  note 
Subjects  of  patents 
Arts,  1557,  note 

Complete  operative  stmetnro,  1667,  note 
Form  of  contract,  161^,  note 
Functions,  1558,  note 
Ideas,  1558,  note 
Improvements,  1558,  note 
Manufactures,  1558,  note 
Mental  conceptions,  1572,  note 
MoAtfication   of    patented   devioe,    1656, 

note 
Movement  #f  machine,  1556,  note 
New  function  for  old  machine,  1558,  note 
Parts  of  machine  patented  as  a  whole, 

1557,  note 
Principles,  1558,  note 
Process  and  apparatus  as  aingis  inven- 
tion, 1557,  note 
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PATENTS  —  cont'd. 

Subjects  of  patents  —  eonfd. 
Process  generally,  1557,  riAth 
Pi'otes^  tmrolving  mecbaiiieal  tfptfraikltis^ 

1557,  note 
Product  of  old  process,  1558,  note 
System    of    transacting    business,    1557, 

note 
Theories.  1572,  note 

Undescrned  mechanism  to  prodldce  speci- 
fied result,  1557,  note 
Subpcena  duee^  tecum 

Ooniest  in  patent  office,  1605,  note 
Substitution,  of  equivalents,  see  BuprA,  In- 
vention 
Substitution  of  material 

Invention  involved,  1562,  note 
Success  of  patented  device 

Evidence  of  invention,    1569,  note 
Suit  in  equity  to  oompe!  issuance  of  patent 
Avorment  of  priority  Of  invention,  1610, 

note 
Decree  by  default,  1610,  note 
Effect  of  decisions  in  patent  office,  1609, 

note 
Formal  refusal  of  natent,  1609,  note 
Jurisdiction  as  affected   by   citizenship, 

1610,  note 
Jurisdiction   where   conflicting   interests 

are  united,  1610,  note 
Laches  in  filing  bill,  1610,  note 
Laches  in  pfosectttin'g  suit,  1610,  note    , 
Nature  of  proceeding,  1609,  note 
Necessity  of  appeal  in  interfer<0nce  case 

before  filing  bill,  1609,  note 
Power  to  annul  patent,  1610,  note 
Suit  by  assignee,  1610,  note 
Suppression    of    testimony     in    patent 
office,  1609,  note 
Suits  against  interfering  patentees . 
Actual  conflict,  1614,  note 
Matters  determinable  on  demurrer,  1614, 

note 
Patentability  not  involved,  1614,  note 
Power  to  annul  patent,  1014,  note 
Substantial    identity   of    patents,    1614, 
note 
Term  of  patent 

Effect  of  expiration,  1548,  note 
Effect  of  foreign  patent,  1645,  note 
Time^ 

Filing  application,  1591,  note 
Time  for   renewal  of  application,   1603, 
note 
Transfers,  dee  m^a.  Assignments 
Use 
Ejtldhsite   tise   or   sale   as   evidence   of 
utility,  1570,  note 
Use  by  United  StAtes  without  license 
Compensation  to  owner,  285 
Limitation  of  actions,  286 
Use  df  Iftvcntton,  iOfe  sitpra,  Prior  use  or 

sale 
Use  of  patented  device 

Evidence  of  invention,  1569,  note 
Utility 

Combinations,  1570,  note 

Construction   of   patent   as   affected   by 

utility,  1540,  note 
Degree  of  evidence  of  utility,  1570,  note 
Aeiionstration  of  utility,  1670,  note 
Designs,  1644,  note 


PATENTS  —  conrd. 

Utility  —  cont'd. 
Development  of  art  as  evid^fi^e  Of  util- 
ity, 1570,  note 
Essential  to  patentabilitv,  1570,  note 
Evidence  of  invention,  1568,  note,  1570, 

note 
Extensive    use    as    evidence    of    utility, 

1576,  note 
Improvements,  1570,  note 
Litigation  as  evidence  of  utility,   1570, 

note 
Presumption  as  to  operativeiMse  of  de- 

vioe,  1570,  note 
Testing    utility    before    application    for 

patent,  1570,  note 
Test  of  utility,  1570,  note 
Venue  of  infringement  suit,  159 
Vefificatiott  of  application,  1001,  note 
What  may  be  patented,  see  iUpr4,  Subjects 

of  pfttenti 
Who  may  obtain  patents,  see  supm,  Per- 
sons entitled  to  obtain  pl^tente 
Workmanafaip 
Superiority  of  workmaaihip  as  involfing 
invention,  1550,  note 

PAUPfiRS: 
Exclusion   of   alien   paupers   from   United 

IStates,  89 
Prosecuting     writ     of     ertOT     in     forma 
pauperis  J  1446,  note 

PAVMASTERS: 

Heliel  from  responsibility 
Jurisdiction  of  Court  of  Claims,  800 

PAYMASTER'S  CLERKS: 
See  Abmt 

PAYMENT: 
Payment  of  debt  as  preference  of  creditor, 

see  Bankbuptct 
Recovery    Of    voluntary    overpayment    of 

customs  duties,  1042,  note 

PEACE J 
Power  of  federal  judges  to  l:e(|uire  MOurity 
for  peace,  243 

PENALTIES  AND  FORFEITURESs 

iSee  also  Ct7dtolf0  DtrtiM 

Action  for  penalties 
Amount  in  oontfoversy,  1282.  note 
Consolidation  of  actiOlli,  1440,  note 
Exclusive  jurisdiction  of  federal  eourt-s, 

149,  239 
Person!  entitled  to  sue,  1440,  note 
Venue,  162 

Death  of  defendant,  I08S,  note 

Delinquent  reventte  taxes,  lOSS,  note 

Enforcement 

Jurisdiction  of  Commerce  Court,  218 

Homestead  e^ettpt  from  execution  for  fine, 
1083,  note 

TmprlMftment  tO  enforce  payment  of  fine. 
1083,  note 

Jurisdiction  of  stlitfe  fOIr  «nforOedi«ii,  130 

Liabili^  not  affected  by  statute  abolishing; 
Circuit  COttrti,  202 

Limitation  of  actions  for  tkliatilig  Inter- 
state Commerce  Act^  1084|  note 

Power  of  court  to  fix  amount  of  penalty, 
450,  note 

Recaption  for  payment  of  fine,  10^5,  note* 

Recovery,  see  supra,  AHSon4  fdf  penalties 
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POSTAL  SERVICE  —  «(NlW. 

Fourth-clasB  matter 

Wtitittg  cm  package  aIiottltbl«,  M8 
Franked  enYek>pe8 

Special  stamps  in  hen  of,  206 
Fre«  mail  matter 

Special  stamps  provided  for,  29S 
tnspoctors 

Gompensatioii  for  time  lost  by  sioknsss, 
1670^  latite 
JurisdietioA  of  cases  arising  tiiider  postal 

laws,  ISd 
Letter  carriet* 

Appropriation  for  otertims  service.  1M 

Classification  with  respect  to  population, 
16t]z,  note 

Compensation  for  overtime  work,  MX) 

Compensatory  time  for  l^ilnday  services. 

Consolidation  of  x>ost  oiftoes,  300. 

Hours  of  labor,  166S,  note 

Liability  on  bond,  1663,  note 

Pav  in  certain  localities,  301 

Substitutes,  l€6i,  note 
Mail  cars 

tJse  of  woodeti  mail  cars,  30l 
Mail  clerks 

Annual  leave  of  absence,  301 

Compensatory  time  for  Sunday  services. 

Pay  in  particular  localities,  300 
Travel  allowances,  301 
Msps  of  post  routes 
Sale  to  public,  204 
Money  orders  (see  also  infra,  t^stal  botes) 
Embezzlement    by    rural    carrier,    1671, 

note 
Forgery,  1072,  note 

Liability  for  reoeivitig  money  order  with- 
out written  application,  1671,  note 
Payment  in  favor  of  lotteries  prohibited, 

1071,  Mte 
Provision  for  notice  6f  iS8iian6e  repealsd* 

203 
Transfer  by  indorsement,  1671,  note 
Offenses    against    postal    laws    (see    also 

si«pra.  Money  orders) 
Advertising  lotteries  through  mail,  1667, 

note 
Breaking  and  entering  post  office,  1673, 

note 
Destniction  of  letters,  1664.  note 
Embezzlement  of  letters,  16/2,  note 
Forgery  of  money  orders,  1672,  note 
Larceny  from  malls,  1673,  note 
Larceny    of    post-office    property,    1673, 

note 
Mail  matter  inciting  certain  crimes,  302 
Sending  obscene  matter  through  mails, 

302,1046,  note,  1664,  note 
Sending     threatening     master     through 

nuills,  1667,  note 
Using  with  Intent  io  defraud,  16?3,  note 
Penalty  envelopes 

Special  stamps  in  lieu  of,  206 
Postage  stamps 

Special  stamps  for  free  mail  matter,  206 
Postal  clerks,  see  supra,  Mall  clerks 
Postal  notes 

Authority  to  issue,  308 
Postal  revenues 
Embezzlement  by  postmaster,  1671,  note 


POSTAL  SERVICE  —  oonVd, 

Postm&Stiftr-genefal 

Power  to  fine  clerks,  1662,  note 
POStltiaBteinS 

Additional  compensation  to  fatirtt«claas 
postmasters,  202 

Liabilities  ott  bonds,  1061,  note 

Salarv  of  postmaster  at  St.  Louis,  300 
f^ftnt  clnces 

Consolidation  of  post  offices,  1062,  Hote 
.  Occupation  of  rented  boilding,  1061,  note 
Post  route  maps 

Sale  to  public,  f04 
Railtoad  mail  clerits 

CoffipetasatiOn,  1671,  note 

Liability  of  carrier  for  injuria,   1670. 
note 
Railway    postal   derks,   #ee   ttipr*.    Mail 

clerks 
Registered  mail 

Iil«)«mnity  for  loss,  001 

Receipts  on  delivery  gitvto  on  request. 

Rural  delivery  carriers 
Authority  to  Administer  6kihA  to  pen- 
sioners, 267 
fliilariM  of  postal  employees 

Mode  of  payment,  302 
Savings  depositories 
Additional  <^mpenBation  to  fOni^mslass 

postmasters,  208 
Amount  of  bslance  limited,  206 
Annual  reports  of  trustees^  204 
Appropriation  for  expenses  of  establish- 
ment, S09,  302 
Board  of  trustees  created,  204 
Bonds  issued  to  depositors,  IfcOT 
Designation  of  pmt  oflkses,  ^ 
Disposition  of  funds  deposited,  800 
Faith  of  United  States  pMgei  to  pay- 
ment, 200 
Interest  on  deposits,  206 
Pass  books,  ^6 
Payments   of    deposits   tOiA^t   order    of 

court,  200 
Postal  penal  laws  made  applieai)le,  209 
Postal  savings  stamps,  206 
Pditmasters    to   givS   additional   oAMal 

bond,  208 
Restrictions  on  amount  of  depodtA,  20($ 
Right  to  open  accounts,  tOd 
Separation  of  Acoounts,  208 
WithdraWfti  of  d^KJiiCi^  206 
Second-class  matter  not  deliv«raUi  at  ad- 
dress given 
Return  to  publisher,  203 
Service  of   summons  on  jutbt  by   iliail, 

246 
Stamps,  see  9uf>ra,  Postage  stamps  j  Satinga 

depoailorite 
Sunday  service 

Compensatorjr  tiSM  off,  302 
Supervisory  officers 
Compensatory  time  for  Sunday  services, 
302 
Third-class  matter 

Writing  on  pMUMfk  allowabte,  303 
Transportation  of  mail 

(ompensation    for    extension    of    route, 

1670,  note 
Comgehsation    ol    land-grant   r^lroada, 
16<0,  note 
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POSTAL  SERVICE  —  etmVd, 
Trtttsp^rlation  oi  mail  r^-ooiKU 
CotnpenBation    to    land-grant    roads    re- 

dtiMd,  eoa 

Letting  contracts,  298 

Private   oanriage   of   mail   matter   pro- 
hibited, 1670,  note 

Usa  of  KoodeB  mail  eara,  SOI 
Undelivered  latt^ra 

Return  to  writer,  894  >^ 

Unlawful  use  of  mails,  aee  MUptra,  Menses 

against  pqatal  lava 
Writing  on  third  and  fourth  claff  VUtt^r 

^llow»Me,  303 

PdST-LANTERN  LIGHTS: 
See  Lights  and  Buotb 

POSTMASTEIf-aENBRAL ; 
See  Postal  SEBVigi: 

See  Postal  Service 

POST  OFFIQEi 
See  Postal  Service 

POST-OFFICE  DBPARTMEMTs 
See  Exbcutiv»  P|B9ARTMa2iTa 

POST-OFFICE  ORDERS  I 
See  Postal  Sbbviov 

POWERS: 
Title  of  trustee  to  powers  ei^erciaaUe  by 
bi^nkrupty  fee  BAm^^uprcr 

PRACTICE  IN  FEDERAL  COURTS: 

CqufpnpUy  to  state  prwtice,  1434,  nota 

PRECEDENTS : 

English  deqisiono  cQP^truin^  rules  of  na^i- 
l^ationi  Q8%  note 

PRELIMINARY  INJUNCTIONS: 
See  Injunctions 

PRESIDENT  OP  UNITED  STATES: 
Authority  to  drop  army  officers  from  rolls, 

406 
Pardoning  power 

:^!fTect  pf  parole  law,  806 
Powers  to  discharge  enlisted  men  from  aer- 

vice,  404,  note 

PRESUMPTIONS: 

Citiieoship  of  atockboHers,  12^1,  note 
Co|iiinuatiQQ  of  residence  of  bankrupt,  470, 
note 

Correctn^as  of  appraiaal  of  imported  goods, 

aee  CyaioMa  Dptigs 
Regularity  of  judgments  and  decrees 

District  Court  qf  Alaska,  4^5*  note 

PRIBILQF  IQMJ^DSj 

Employment  of  natives  in  seal  fl^heriea,  II 

Mainta^anoa  and  adnaation  of  nativaa,  13 

Maintenance  of  depots  for  provisions,  13 
Bigh^  Of  natives  Uk  kill  aeal  19 
Special  government  reservation,  M 

PRIMARIES:     * 
Nomination  of  senator  and  repreaentativea 
Statement  of  expenditures  and  premlaea 
by  candidates,  78 

PRINCIPAL  AND  SXJlUBTy; 
See  BVWU  0oM?4|YXKS 

PBINTINQ: 
See  Public  PBlVTi?f« 

PRINTING  ACT: 
See  PuBue  ^kntob 


PRISONS  AND  PRISONERS: 

Ppmm^jMitton  Qf  rations  $rf  cQurta^martiai 

Parole 

Appliaaiion,  304 

Arrest  on  violation  of  parola,  80S 

B^ard  f4  par<^  araatafl,  309 

Conditions,  304 

PpRYWla  in  9tata  nlormatopy,  900 
Discn^tion  o(  \mxi  9f  pataia,  304 
Ontiep  pf  parola  oflicer,  son 

Expenses  of  rearrest,  90ft 

Federal  prisoners  in  state  pr|%n»  )600> 

note 
Oratuitles  to  parole  prisoner,  806 

Purd^nlng  pow^r  pf  Freaidant  not  im- 

pairedi  306 
RevfM^ation  ol  order,  30? 
Salary  of  parole  Qm^X,  3Q& 

PRIVATE  LAND  CLAIMS,  COURT  Of: 

See  Court  of  Fbivatb  (jAnd  Claims 
PRIVILEGES  AH^P  IMMUNITIES  OF  CITI- 

See  also  Civil  Rights 

Appellate  juriadiolion  of  3uprame  Court, 

230 
Production  ^f  Incriminating  doeumeota  by 

^ankmpla.  030,  nota 

PRIZE- 
Appeals  from  District  Court  for  Alaska, 

Appeals  from  District  of  Columbia  Court  of 

Appeals,  286 
Appeals  ip  prize  cases 

Jurisdiction    of   Supreme    Court,    1378, 
note 
Jurisdiction  of  federal  courts  in  probate 

matters,  1230,  note 

PRORATE  COURTS: 
Inferior  court  of  limited  Jurisdiction,  425, 
PPta 

PRODUCTION  OF  BOO)CS  AND  PAPERS: 
Appeal  from  order 
Jqrisdiction    of    Circuit   Courts   of   Ap- 
peals, 1340,  note 

PRQFFSSORS: 
Importation  of  foreign  profaaiera  net  pro- 
hibited, 00 

PROHIBITION: 
Jurisdiction 

Circuit  Court  of  Appeals,  1406,  note 
Original  jurisdiction  of  Suprfma  Court 
cd  United  States,  t368,  note 
Power  to  issue 

Supreme  Court,  230 

PROSTITUTES: 

See  also  White  Slave  Tbaffio 

Dapertatlon 
Constitutionality  of  statute,  91 »  note 
Time  not  limited,  01 1  note 

Deportation  of  alien  prostitutes,  90 

Exclusion  of  alien  prostitutes  from  United 
States,  89 

Importation  of  aliens  for  purpose  of  pros- 
titution prohibited,  90 

Interstate  and  foreign  commerce 
Oonstitutionality  of  statute  prohibiting 
transportation  of  prostitutes,  420,  note 
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PROSTITUTES  —  Gonfd. 

Interstate  and  foreign  eommeroe  — -  conf <l. 
Indictment  for  transpmrtiiig  prottitutes, 

420,  note 
Transportation, ,  etc.,  of  proalitotes  pro- 
hibited, 419 
Keepers  of  alien  women  for  immoral  pur- 
poses 
Statement  to  be  filed  with  Ck>mmisaioiieT- 
General  of  Inunigration,  421 
Transportation    of    females    for*  immoral 
purposes,  419 

PUBUCATION: 
Service  of/ process  by  publication,  166 

PUBUC  BUILDINGS  AND  PROPERTY  i 

Acquisition  of  land  for  public  purposes 

Condemnation  proceedings,  1720,  note 
Capital  building  and  grounds, 

Heating,  lighting,  and  power  plant,  383 

Transfer  of  apparatus  and  supplies  to 
other  departments,  332 
Clothing  of  soldiers,  1721,  note 
Disbursement  of  appropriations  for  publie 

buildings,  326 
Employment  of  architects 

Competitive  plans,  332 
Erection  of  publie  uuildings 

Designs    and    estimates    of    supervising 
architect,  331 
Executive  mansion 

Custody  of  furniture,  plate,  etc.,  332 

Powers  and  duties  of  custodian,  332 
Jurisdiction  of  crimes  committed  in  federal 

builuing,  960,  note 
Management  and  control  of  public  property 

in  Hawaiian  Islands,  80 
Plans  for  departmental  buildings 

Preparation    by    supervising   architect's 
office,  332 
Purchase  of  vessel  subject  to  attachment 

Release  of  attachment,  1721,  note 
Repair  of  interior  department  building 

Reports  of  expenditures,  77 
Sites  for  public  buildings 

Price  limited  by  appropriation,  331 

Selection  of  site  in  Hawaiian   Islands, 
1110,  note 
Statement  of  sales  of  old  material,  etc.,  77 
White  house,  see  9upraf  Executive  mansion 

PUBLIC  CONTRACTS: 

Actions  on  contractors'  bonds 
Action  in  name  of  United  States,  1767, 

note 
Jurisdiction,  1249,  note 
Construction,  maintenance,  and   repair  of 

lighthouses,  buoys,  etc.,  263 
Contractors 
Liabilities  on   bonds,    1682,   note,    1084, 

note 
Liability  to   materialmen   and  laborers, 
1682,  note 
Contracts   for   new  buildings,   see   PUBUO 

BUttOINGS    AND    PBOPEBTT 

Erection  of  public  buildings 
Price  limited  by  appropriation,  331 

Letting  contracts  for  public  buildings  in 
Alaska,  18 

Materialmen  and  laborers 
Jurisdiction  of  federal  courts,  1682,  note 
Jurisdiction  of  state  oourt^  1082,  note 


PUBUC  CONTRACTS  —  wmfd. 

Ordnance  contracts  re^tlirM  tb  be  in  writ- 
ing, 404 

Partial  payments  for  work  by  secretary  of 
navy,  see  Navt 

Purchase  of   land   for  govtonment,    1681, 
note 

Supplies  for  executive  departments 
Bonds  of  contractors,  307 
General  supply  comnlittee,  307 
Letting  of  contracts,  307 
Report  of  supplies  taken,  807 

PUBLIC  DEBT: 
Authority  of  Hawaiian  legislature,  8S 
Bank   capital    invested   in   United   States 

bonds,  1686,  note 
Bonds  of  United  States 

Exemption  for  taxes,  309 

Payable  in  gold,  309 
Checks  or  orders  of  treasurer,  1686,  note 

PUBLIC  DEFENSE: 
See  National  DERiisfe  Sbobrb 

PUBLIC  DOCUMENTS: 
See  also  Pubuo  PnimNO 
Cost  of  printing,  1686,  note 
Distribution  of  consular  reports,  66 
Printing  and  binding,  310 
Publications  of  bureau  of  mines,  see  MncBB 

Ain>   MiNEBALS 

Superintendent 
Subject  to  control  of  publie  printer,  310 

PUBLICITY: 
Political  contributions,  see  ELBcnoirs 

PUBLIC  LANDS: 
See  also  Coubt  or  Pbivatb  Laud 
Hawaiian  Islands;  Ibuoation; 

AND     MiNEBALS;     TnkBBB     AND 


Abandoned    military    and   naval    roaerra- 
tions 

Rights  of  settlers,  1708,  note 
Abandonment  of  entries,  1696,  note 
Actions  under  homestead  law 

Removal  to  federal  court,  1274,  note 
Agricultural  entries  on  ooal  lands 

Application,  318 

Limit  and  conditions,  317 

Patents  to  reserve  coal  rights,  818 
Assignment  of  homestead  entrjes,  318 
Bounty  lands 

Assignment  of  warrant,  1700,  note 

Location  under  warrant,  1700,  note 
Building  fires  on  public  domain,  98 
Cancellation  of  entries 

Refunding  payments,  1696,  note 
Carey  Act 

Temporary   withdrawal  of  applications, 
314 
Claims   for   trespassers  on    public    lands, 

878,  note 
Claims  under  land  grants 

Jurisdiction,  1249,  note 
Coal  lands 

Agricultural  entries,  317 

Grant  of  coal  in  land  entry  for  agricul- 
tural purposes,  318 
Commissioner  of  general  land  office 

Conclusiveness  of  decision   of  secretary 
of  interior,  1687,  note 

Effect  of  issuance  of  patent,  1687,  note 

Powers  aad  duties  in  general 
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PUBLIC  LANDS  —  eoni'd, 

GommiMioner  of  general  laud  oflftee  —  eotU*d, 
Power  to  correct  errors,  1087,  note 
Power  to  make  nilea,  1716,  note 
Construction  of  electric  linee  over  public 

lands  authorized,  388 
Conveyance  of  claims 
Church    and    cemetery    purposes,    1714, 

note 
Irrigation  ditches,  1714,  note 
Water  flumes,  1714,  note 
Cutting  timber  on  public  lands,  1764,  note 
Definitions 
*' Disposal,"  1697,  note 
Entry,  1689,  note 
Desert  lands 
Additional  donation  to  Colorado,  325 
Reclamation  and  purchase,  1700,  note 
Second  entry  after  loss  or  forfeiture  of 
first  entry,  323 
Effect  of  void  patent,  1688,  note 
Entries    (see  also  »upra.   Cancellation  of 
entries;  infra.  Homestead  entries) 
Abandonment^  1695,  note 
Additional  entry  to  complete  homestead, 

1696,  note 
Application   for  .change  of  entry,  1697, 

note 
Commuting    soldiers'    additionai    home- 
stead entries,  1697,  note 
Description  of  land  sold,  1697,  note 
Effect  of  final  proofs,  1691,  note 
Homestead  entries,  1688,  note 
Homestead  entry  in  Oklahoma,  1703,  note 
Homestead  enti^  on  mineral  land,  1696« 

note 
Requisite  to  valid  entry,  1688,  note 
Right  of  agent  of  land  office  to  make 

timber  culture  entry,  1686,  note 
Right    of    children    of    deceased    home- 
steader, 1694,  note 
Right  of  clerks  of  land  office,  1687,  note 
Right  of  deputy  surveyor,  1687,  note 
Rights  of  settler  under  hom^lstead  law, 

1762,  note 
Time  to  file  homestead  application,  1694, 

note 
Transfer  of  claims  for  certain  purposes, 

1714,  note 
Validity  and  requisites  of  entry,   1689, 
note 
Fences,  see  infra,  Inclosure  of  public  lands 
Forest   reserves    (see    also   infra.   Timber 
lands) 
Riffhts  of  bona  fide  settler  to  select  lieu 
lands,  1766,  note 
Forgery    of    homestead    application,    947, 

note 

General  land  office,  see  infra.  Commissioner 

of  general  land  office;  Receiver  of  land 

office;  I  Register  of  land  office 

Grants  and  leases  in  Hawaiian  Islands,  84 

Grants    for    public    purposes,    see    infra. 

School  lands 
Grants  in  aid  of  wagon  roads,  1703,  note 
Grants  to  states 
Newly  admitted  states,  360,  372 
Temporary    withdrawal    of    applieaiioB» 
314 
Highways  over  public  lands 
Acceptance,  1710,  note 
Definition,  1710,  note 


PUBLIC  LANDS  —  corn  d. 

Highways  over  public  lands  —  cont'd. 
Grant  in  pnnenii,  1710,  note 
Lands    subject    to    right-of-way    grant, 

1711,  note 
Local  laws  considered,  1710,  note 

Homestead   entries    (see   also   tupra,   En- 
tries) 
Additions  to  incomplete  entries,  316 
Amount  of  fees,  316 
Assignments,  319 
Enlarged  entries  in  Idaho,  316 
Extension  of  time  to  establish  residence, 

312 
Forfeiture  for  nonpayment,  325 
Leave  of  absence,  etc.,  313 
I^ave  of  absence  to  settlers,  324 
Leave  of  absence  under  Irrigation  Act, 

322 
Pro6f  of  cultivation  required,  317 
Reinstatement    of    canceled    entries    in 

national  forests,  324 
Residence    dispensed    with    in    certain 

eases,  317 
Right  of  wife  of  insane  alien,  278 
Time  extended  to  establish  residence,  323 
Time  of  payment  extended  in  Rosebud 
Indian  reservation,  325 

Inclosure  of  public  lands 
Abatement  of  fences,  1716,  note 
Effect  of  inclosure,  1715,  note 
Evidence,  1716,  note 
Indictment,  1716,  note 
Verdict,  1716,  note 
What  constitutes  inclosure,  1715,  note 

Indian  lands,  see  Indians 

Indemnity  grants  to  states,  1709,  note 

Land  districts  established 
Montana,  313 
New  Mexico,  319 
Oregon,  314 

Land  offices 
Office  at  Des  Moines,  Iowa,  abolished,  313 
Office  established  at  Fort  Sumner,  New 

Mexico,  319 
Office  established  at  Vale,  Oregon,  314 

Mineral  claims  in  Alaska,  see  Alaska 

Mines  and  minerals 

Power  of  state  to  tax  right  of  possession 
of  mining  claim,  1750,  note 

Mining  on  lands  withdrawn  from  settle- 
ment, 321 

Naturalization  of  wife  and  minor  children 
of  insane  alien  making  homestead  en- 
tries, see  Natubauzation 

Offenses  against  land  laws 

Fraudulent  entry   of  coal    lands,    16479 
note 

Officers 
Accounting  for  fees,  324 
Expenditures  by  registers  and  receivers, 

325 
Receiver  and  register  at  Fort  Sumner, 

New  Mexico,  319 
Refunding  fees  to  registers,  324 
Register  and  receiver  at  Vale,  Oregon, 
315 

Oil  lands,  see  Minks  and  Minebals 

Patents 

Coal  rights  reserved,  318 
Compliance  with  statute  prerequisite  to 
issues,  1688,  note 


1915 


▼•L  It  ip.  J-^H. 


WJCtEX 


VoL  tt  pp.  w-iitk. 


PUBLIC  LANDS  —  ^mi'd. 

Effect   pf   patent   M   irftnqffr  nl   title, 

l«8a>  RPlfi 
PreBumption  of  coznpliaiiee  with  atatute, 

im,  notp 
Prop^i^gA  to  obtain  patent,  1QQ4,  aote 
Proof  of  residence  and   paymtnt,   1695, 

Relation  back  tq  date  of  entry,  1691,  note 

Validity  and  effect,  160},  note 
Pipe  li^^  tbrough  public  lands,  see  infra, 

Aig))t  Qti  Yii^y  for  pipe  lines 
Railroad  grants 

ExceplipQ^,  1697,  npte 

ExtensioQ  qf  time  for  suit  to  anaul  pat- 
cAti,  1708,  note 

Fprfeitiire,  380 

Indemnity  of  settlers,  1704,  note 

Indenmity  ol  settlers  cm  railroad  line, 

1707,  mt9 
Surveys,  320 

With^awel  of  lands  along  route  ol  rail- 
road, 1707,  note 
Railrq%ds  tbfPUgb  public  lands 
Appl}M)oe  qI  statute,  1711,  note 
CMngS  qf  looation,  17  la,  note 
Common   use  of   right  of   way  through 

canyon,  17 Ig,  note 
Corpgrn^ions  ei^titled  to  benefit  of  act, 

171  J,  npte 
Grant   subject   tp  prior    settlers,    1712, 

note 
Lands  subject  to  grant,  1712,  note 
Map  of  right  qf  way,  1713.  note 
Nature  of  grant  of  right  of  way,  1711, 

JH>te 
Reservations,  1714,  npte 
Receiver  of  land  office 
Judicial  notice  of  power  to  administer 
oath,   1688,  note 
Reclamation  of  desert  lands 

44di^iqnsl  t^qpation  tq  Colorado,  825 
Beclftm«tiop  ppjeots 
Reappraisal  of  unsold  tpwnsite  lots,  316 
gale  of  towns!  te  lots,  316 
Raster  of  limd  qffice 
Commissions    for   selling   Indian   lands, 
1998,  note 
Reservation  for  park  purposes,  see  Public 

Reservations  (see  also  infra,  School  lands) 
(Jrfnt  of  railroad  r|gh^  qf  yi%y,   1714, 

Lands  wi^h4rswn  from  fsntry  end  sale, 

1709,  note 
Saline  lan4s  in  New  Mexico,  367 
Right  of  way  for  electric  lines,  seq  Telb- 

GBAFHB  AND   TELEPHONES 

Right  of  way  for  pipe  lines 
Arl^ansas,  31& 
Forfeiture-  for  nonuser,  315 
Forfeiture   for   vio^^ing   SHenn#n   Act, 
316 

Right  of  way  over  pn)>l|o  lan4s,  #f«  9upra, 
Highways  over  public  lands;  Itailroads 
through  public  lands 

Rights  acquired  l>y  entry 

Cancellation  of  patent  for  fraw),  16^3, 

note 
Cntting  timber,  1693,  note 
Death  of  entrymi^p,  1Q03,  HQte 


PUBLIC  LANDS  -*•  eo«#'il. 
guriits  Mftuired  by  entjry  — ^MCii, 
Qiapt  of  water  privil^gMi  IfO?,  nA|e 
Liabiljl^  pf  hqmeptead   }a^  tQ  prior 

deb^,  )694,  not4| 
Power  to  mortdfe,  l(5pfe  i^i^te 
School  lands 
AdffMa  QQssesiion,  170f,  po^ 
Qranir  to  Utah,  ItlO,  note 
Reservatlpns  |i|  Washington*  17Wt  note 
Sale  of  lan4l«  flrfnte4  |^~  Utrt,   1710, 

Title  of  state,  1709,  note 
Use  of  nroceojf  p(  snles,  1719,  Hjjte 
Shores  and  beds  of  nayfgabli^  w^tern 
Title  of  state,  1709,  note ' 

Sn'vejH 

Aufi^ority  to  mal^e,  ^ 

Compensation  of  suryeyortl,  3|;3 

Establishment  of  boundaries,  17QP,  note 

Lost  corner^  1690,  note 

Meandere4  waters,  1699,  po^ 

Mode  of  makiiUK  survm,  1699,  |i$»te 
Swamp  and  overflowed  iap4s 

Certification  of  lands  grant^A  to  state, 
1702,  note 

Effect  of  pf  tents  grap^d  \ff  ^f^^  1702, 
note 

Grant  in  jfr^sentif  1701,  pptn 

Identiflcauon  of  lands  gfanteA  tO  state, 
1^02,  ^ote 

Ratiiication  by  stiite,  170),  potp 

Swamp   lands  dis^ipgpished  Iropii   over- 
flowed lan^s,  1701,  pi^ 

When  title  of  sta^  vefi^,  1708,  nqlt 
Territorial  grants  confirmed  to  9t#|e,  364, 

375 
Timber  lan4s   (see  als^  f«P''f,  Fforwit  re- 
serves | 

Application  for  purchase,  1764,  |ipt9 

Canceling  entries,  1764,  pot^ 

Graxing    on,    or    ariviiur    ^^poic    iKroes, 
forest  reservation,  17$,  a^tf 

Purchase  on  speculation,  1764,  nfitt 

Regulation   concerning  rfippvnl  ef   tim- 
ber, 1763,  note 

Right  to  cut  timber,  1762,  note 

Sale  q|  timber  by  hqinestfad 


_    an, 

1762,  note 

Verification  of  application;,  1794,  note 
Townsites 

Mining  claim  up^er  townf^te  eptry,  1698, 
note 

Occupancy  and  rights  of  occupnilts,  1608, 
note 

Opening  and  occupf|tioi|  of  land  IH  Okla- 
homa, 1699,  note 

Regulations,  1698,  note 

Rules  of  Secretary  of   Interior,   1998, 

note 
Streets,  1698,  note 

Title  and   au^ority  of   trustee!,   1697, 
note 
Unlawful  inclosure 

Jurisdiction  of  actions,  141 
Withdrawal  from  settlen^nt  und  Stli 

Pow»  of  President  391' 

Use  of  wiihdrawii  la^dis,  1797,  note 
PUBLIC  MONEY: 
Disbursement  of  apprepriatlens  lor  public 

buildings,    see    Fu^Llo    Bvujoimm    asj 

Pbofebtt 
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PUBLIC  MONEY  —  cdftlU 
Disburiing  agents 

Appoititdk^Si,  If  17,  fldte 
Embetttemfeiit,  1717,  liote 
Liability  of  coIlMtlttg  ofheers 
DiMfeiii    wftttatits    ftfteir    eiplffttibn   of 

term  of  office,  1710,  note 
Execution   of    distress    warrant   against 

disllfloumits,  1717,  note 
Money  lost  in  transmissiofti,  1717,  note 

t^ttolC  OfrFtdERS: 
Actions 

.  Substitution  of  successors,  1720,  note 
Cdnipehsation 

Extra  allowances,  1716,  note 
ExtoKlon 
Special  agent  of  general  land  office^  1719 

Faisincation  of  accounts  and  reports 

Punishment,  79 
liiierest  in  dlaimk  against  United  States, 

1719,  note 
Jurisdictioii  Of  4uits  to  re<iOver  office,  140 
MAfidainuB 

Power  of  Supreihe  Court  to  issu6,  290 
Oaths  and  affirmations 

Aflthority  to  administer,  see  OAtHs  and 
AffiimatkAnb 
OffeniMto 

Taking  compensation  for  liirvices  to  in- 
dividuals, 1718,  note 

PUBUC  PARKS: 
Glacier  National  Park 

lAnd  set  apart^  328 
Indemnity  Sdl^tlolis  for  land  appropriated, 

329    . 
Lease  of  land  for  hotel  purposes,  329 
Railroad's  right  of  way 

Glacier  National  Park,  328 
Reelamacion  projects  in  Glacier  National 

Park.  ^28 

Segulations  \6t  protection,  329 
emoval  of  trespassers 
Glacier  National  Park,  328 

PUBLIC  PRINTING* 
Employees  in  goW^iim^nt  printing  office 

Detailed  tb  «th<ir  duties,  330 

LMivfi  6f  absence,  330 
Bx^eUtiv#  ddcttnients  attd   r«poHft   dlslin- 

giiisliad  litmt  statutes,  1720,  note 
Official  Ti|iM«t  Of  Ufllt^  SUt^S,  1720,  note 
Powers  of  public  printer 

Purchaser  of  paper  for  postal  cards,  1720, 
note 
Special  reports  of  department  chiefs,  17^0, 

note 
Statutes,    resolutions,   and   treaties,    1720, 

note 

PUBLIC  PROPERTY: 
See  PuBuo  Buildings  and  Pbopcbtt 

PUBLIO  ROADS: 
See  HiOHWATB 

PUBtiC  bBRVICE  CORPORATION: 
Liability  to  special  excise  tii^.  ll?2,  ilote 
RflgblAtiaii  bf  {H\\gtii  dnd  passeh^r  flites, 
see  Intesstatb  CoMiitilCE 

PUBLIC  Wottid: 
Bte  kiso  Laisor  law^ 

Letting  contracts  for  erectiori  of  h6ft|)iiala 
for  insane  in  AlaakA,  18 


PUEBLO  INDIANS: 
See  iNDiAil^d 

PURE  FOOD: 
See  Food  and  Dbuqs 

QUARANTINE: 

See  Animals 

QUARTERMASTERS : 
See  Abmt 

QUARTERMASTER'S  DEPARTStCNT: 

Se^  MA\ 

QUIETING  TITLE: 
Antount  in  controversy,  1237,  note 
Right  to  maintain  aetion  in  Alaska,  428, 
note 

QUORUM: 
AdjdutHfti^ht  of  Supf^rii^  Coiift  for  trant 

of  quorum,  229 
Jtidges  of  Commerbe  Coul-t,  %\t 
Orders  of  Supreme  Coiirt  mdde  by  leli  than 

quortim,  229 

RADIO  COMMUNICATION: 
See  SRiiVINO  AiVD  NAtlOATION 

RAILROADS : 
See    also    CasbiebS;.    iKTlEadtATft    Com- 

MQtCE;   StIKET  RaIIbOADS 

Accidents 

Form  of  monthly  reports,  338 
Investigation    by    interstate    commerce 

commission,  338 
Monthly  reports  required,  337 
t'enalty  for  failure  to  make  reports,  338 
Repdrts  as  evidence  in  damage  suit,  338 

Action  to  quiet  title  to  right  of  way 
.  Amount  in  controversy,  1237,  note 

Agent  in  Washington  for  service  of  process, 

see  iNTESSxAtB  COMUKfiCB 

Appliances,  see  in^ra,  Safety  appliances 
Attachment  of  railroad  cars,  1722,  note 
Boiler  inspectibn  . 

Appoifatnient  of  inspectors,  ^39 

tftetion  of  liispection  districts,  340 

Duty,  of  district  attorney,  Ht 

Penalty  for  violating  the  law,  342 

Proniulgation  of  rules,  340 

Reports  of  inspe<slbrs,  34 1 

Salaries  and  allowfln^e  of  iii^ptetors,  339 
Boilers,  site  4nfr(i,  Safety  appliailiJeil 
Combinations  in  restraint  of  tradd,  1778, 

note 
Construction  throuffh  Indian  lands 

Stations  required  on  townsites,  100 
Designation  of  agent  to  receive  service  of 

notices  and  process,  111 
Equipment  of  carriers,   See  in^ta^   Safety 

appliaiMteil 
Exemption  ftblfl  tatatidli  in  Artcona,  1700, 

note 
Free  passes  prohibited,  114 
Grant  of  lands  in  Indian  reservations,  sae 

Indian^ 
Hours  of  labor  of  employees 

Regulation,  1734,  note 

RiBports  of  etoess  liervioe,  1735,  fiote 
Injuries  to  employees 

Cohtftbtltor/  n^1ig^6e  tbi  bai*  to  re- 
covery, 1735,  note 

Fellow-Servant  rule,  ltS5,  noii 

Jurildtaion,  333 
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RAILROADS  --  con^d. 
Injuries  to  employees  •— (KmI'd. 

Limitation  of  actions,  335 

Safety  Appliance  Act,  1722,  note 

Survival  of  actions,  335 
Inspection  of  locomotive  boilers,  see  tn/iVy 

Safety  appliances 
Investigation  of  accidents 

Failure  of  boilers,  342 
Issue  of  stocks  and  bonds,  see  Intsbstatb 

COMMEBCB 

Land  grants,  forfeiture  of,  see  PuBUO 
Lands 

Locomotive  boilers,  see  infra.  Safety  ap- 
pliances 

Mortgages,  see  Alaska 

Regumtion  of  railroad  transportation,  see 
Intbbstatk  Commeecb 

Regulation  of  rates,  see  Intbbstate  Com- 

MERGE 

Release  of  subsidy  from  Panama  railroad, 

see  Panama  Railboao 
Reports  of  accidents,  see  mpra,  Aooioknts 
Right   of   land  grant  to   railroad  against 

pre-emption  claimants,  1722,  note 
Right    of    way    through    cemeteries,    see 

Cbmetebies 
Safety  appliance  acts 

Application  of  laws,  335 

Cars  becoming  defective  in  transit,  336 

Car  steps  required*  336 

Equipment  prescribed,  336 

Hand  brakes  required,  336 

Hauling  defective  cars,  337 

Inspection  of  locomotive  boilers,  339 

Laaders  and  hand  holds  on  cars,  336 

Penalty  for  failure  to  provide  equipment, 
336 

Powers   and   duties   of   interstate   com- 
merce commission,  337 

Time  for  providing  equipment,  336 
Stocks  and  bonds 

Regulation  and  control,  126 
Survey  of  railroad  land  grants,  320 
Survival  of  actions,  see  aupra.  Injuries  to 

employees 
Transportation  of  mail,  see  Postal  Sbb- 

viCE;  Post-Office  Depabtment 

RAILWAY  POSTAL  CLERKS: 
See  Postal  Service 

RAILWAY  POST-OFFICE  CARS: 
See  Postal  Service 

RATES: 
See  Interstate  Commerce 

RATIONS: 
Commutation,  see  Navt 

REAL  ESTATE: 
Sale  under  order  of  decree  of  oonrt 
Method  of  sale,  1067,  note 

REBELLION: 
See  Civil  War 

RECAPTION : 

Enforcing  payment  of  fine,  1083,  note 

RECEIVERS: 
See  also  Bankruptcy;  National  Banks 
Actions 
pondemnation  of  land  in  receiver's  hlA<l>, 

1310,  note 
Grounds  of  actions  in  general,  1310,  ^te 
l^pll^a  Ime  to  itt^,  1310,  Dots 


\m 


RECEIVERS  —  eonVd. 
Actions  —  cont'd. 
Jurisdiction  generally,  1248,  note 
Jurisdiction  of  state  courts  over  federal 

receivers,  1310,  note 
Necessity  of  leave  to  sue,  160,  1818,  note 
Service  of  process  on  receiver  sued  in 
state  court,  1310,  note 
Appeal  from  order  appointing  receiver,  105 
Appointment 

Jurisdiction  of  federal  courts,  1263,  note 
Power  of  circuit  judge  at  chambers,  1226, 

note 
Prohibition  against  appointment  of  clerk 
of  court  as  receiver,  150 
Management  of  property  according  to  state 

laws,  150 
National  banks 

Appointment  by  state  oourt,  1522,  note 
Title  to  property 
Land  lying  in 'different  states  in  sams 
circuit,  155 

RECEIVING  STOLEN  GOODS: 
Evidence  of  similar  offenses,  1730,  note 
Indictment,  1738,  note 

RECIPROCITY: 
Canadian  reciprocity,  see  Customs  Dutibb 
Duties  on  Canadian  products,  55 
Giving  aliens   right  to   sue   in  Court   of 
Claims,  204 

RECLAMATION  PROJECTS: 
See  also* Irrigation;  Pubuc  Lands;  Pub- 
lic Parks;  Watess  ^ 
Payment  of  receipts  into  treasury,  415 
Sale  of  lands  not  needed,  416 
Withdrawal  of  notices  of  charges,  417 

RECORDS: 
See  also  Public  Documrnts 
Copies    of    records    of    abolished    Circait 

Courts  certified  by  district  clerks,  240 
Custody  of  public  records,  1730,  note 
Custody  of  records  of  light-house  establish- 
ment, 263 
Definitions,  1730,  note 
District  Court  records 
Place  of  keeping,  134 
Lanseny  of  records,  1730,  note 
Presumption  of  genuineness,  1063,  note 
Recording  assignment  of  patents,  1618,  note 
Transfer  of   records   of   abolished   Circuit 
Courts  to  District  Courts,  240 

RED  CROSS: 
See  American  Red  Cross 

REFERENCES: 
Appeal  from  decree  of  reference 

Jurisdiction   of   Circuit  Courts   of   Ap- 
peals, 1340,  note 
Finding  of  fact 

Review,  1320,  note 
Form  of  taking  testimony,  434,  note 
Jurisdiction  of  actions  to  recover  assets. 

846,  note 
Objections  to  discharge  of  bankrupt,   see 

bankruptcy 
State  statute  as  applicable  to  federal  prac 

tice,  1437,  note 

REFORMATION  OF  CONTRACTS: 
Jurisdiction  of  Court  of  Claims,  86Q,  note 

REFORMATORY: 
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REGISTER]^  W^TLi 
See  Postal  Servics 

BEQULATION  OF  RAILROAD  RATES: 
See  iNTEl^TATE  CoincEBCB 

REMAINDEJIS: 
Vested  remaindfrs  as  assets  in  iMUikraptoy, 
824,  notf  *' 

REMEDY  AT  LAW: 
See  also  Injunctions 
Inadequate  renie^y  at  law  as  ground  of 
federal  equity  jurisdietion,  243 

REMOVAL  QF  C4ySES: 
Actions  re^oT^bl^  • 

Suits     under     Constitution,     laws,     or 

treati^s'of  United  States,  1272,  note 
Suits  und^'  pc«ial  laws,  1273,  note 
Alienage,  see  in/ra.  Diverse  eitisenshlp  and 

alienage 
Amendmeqt   of    pleadings    after    removal, 

1442,  no^ 
Amount  in  controyersy 
Action  against  several  defendants,  1281, 

note 
Amendment  reducing  demand,  1282,  note 
Amount'  Remanded   in   complaint,    1280, 

note 
Averment  of  amount  in  petition  for  re* 

movai,  1281,  note 
Consolidated  causes,  1282,  note 
Costs,  1282,  npte 
Counterclaim,  1282,  note 
Interest,  1282,  note 
Penalties  f^d  forfeitures,  1282,  note 
Right  of  removal  as  affected  by  amount, 

146 
Several  cpunts  on  same  causes  of  aetion, 

1281,  note 
Authority  of  state  and  federal  courts  re- 
spectively 
Denial  qf  application,  1303,  note 
Determination   by   federal   court    as   to 

right  qf 'rempv;il,  1302,  note 
Determtnatioii  by  state  court,  1301,  note 
Function  qf  stfite  court  on  presentation 

of  petition,  1301,  note 
Issues  of  fact  not  triable  by  state  courts 

1302,  potfi 
Power  of  feueral  court  over  orders  of 

state  (Xiinrt;,*  1308,  note 
Refusal   of  s^'te  court  to  prove  bond, 

1302,  note' 
Review  pf  order  of  state  court,  1303,  note 
Bond  for  rf^moyal 
ExecutionVlSpl,  note 
Irregulsfftles*  in  bond,  1301,  note 
Necessitv  for  bond,  1301,  note 
Signing  py  petitioner,  1301,  note 
Causes  reippv^ble 

Suits  agf^inst  federal  officers,  1274,  note 
Suits  copcerping  navigable  streams,  1274, 

note 
Suits  up^er   Employer's   Liability   Aet, 

1273,  no^ 
Suits  under  homestead  law,  1274,  note 
Suits  u^der  Safety  Appliances  Aet,  1273, 

note 
Consolida^  eaq|es,  see  siipm.  Amount  in 

controvwiy 
Cpntroveryies   arisip^  |n  baiifpriPtoy  p?0' 
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REMOVAL  OF  CAUSES  — conlU 

Oriminal  cases 

Defendant  in  custody   of   state   officers, 

147 
Denial  of  civil  rights,  1226,  note 
Dismissal  of  action  after  removal 

Right  to  begin  new  action,  1305,  note 
Dismissal    of    cause    to   prevent    removal, 

1305,  note 
District  to  which  cause  is  removable,  154 
Diverse  citizenship  and  alienage 

Actions    by    and    against    aliens,    1276, 

note 
Both  parties  nonresidents,  1276,  note 
Citizens  of  territories,  1276,  note 
Dismissal  as  to  coparty,  1276,  note 
Diverse  citizenship  as  to  several  plain- 
tiffs or  defendants,  1277,  note 
Fraudulent  joinder  of  defendants,  1283, 

note 
Fraudulent  joinder  to  prevent  removal, 

1283,  note 
Indispensable    and    unnecessary    parties, 

1277,  note 
Interveners,  1276,  note 
Nominal  or  formal  parties,  1278,  note 
Rearrangement  of  parties,  1278,  note 
Representative  parties,  1275,  note 
Sham  parties,  1278,  note 
Showing  diversity  of   citizenship,   1279, 

note 
State  not  citizen,  1275,  note 
Substituted  parties,  1276,  note 
Time  of  diverse  citizenship,  1276,  note 
Effect  of  removal 
Jurisdiction   over   person   of    defendant, 

1303,  note 
Previous  bonds  and  order,  149 
Proceedings  in  state  court  stayed,  1304, 

note 
Validity  of  servioe  of  process,  1304,  note 
Waiver    of    objections    to    jurisdiction, 
1307,  note 
Grounds  of  removal 
Conflicting   land   grants   from    different 

states,  146 
Construction  of   Constitution,    laws,  or 

treaties  of  United  States,  1274,  note 
Denial  of  civil  rights,  147 
Diverse  citizenship,   144 
Diverse  citizenship   and   alienage,    1275, 

note 
Federal  question,  144 
Jurisdiction    acquired    by    federal    court, 

1306,  note 
Nonsuit  after  removal 

Right  to  begin  new  action,  1305.  note 
Order  for  removal 
Neces$ity  for  order  by  state  court,  1303, 
note 
Particular  causes  removable 

Suits   and    prosecutions   against  federal 

officers,  148 
Suits  by  aliens  against  federal  officers, 

149 
Suits  under  grants  of  land  from  differ* 
ent  states,  146 
Persons  entitled  to  removal 
Alien  nonresidents,  1283,  not^ 
Defendant,  1282.  note 
InterYfueni,  \%9,  pote 
^Qlirfa(491itl^  U93,  pote 
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REMOVAL  OF  CAt88S  —  cdiiiU 

Petition  for  removal 
AUe^tiaiis  of  Idet,  1300,  tibte 
Amendment^  1280,  note,  1300,  note 
AveliMnt   of   diT^rde    citizehehip,    1279, 

not^ 
Aferinent  6f  Mtireiid^ilc^,  le&d,  liote 
Effect  llii  gfeiierii)  ts\  ifiecllil  apt^^Anince, 

1303,  note 
FrftlldUtelit  joitid^t  6\  defendants,   1280, 

note 
Fratflltil«nt  joiildlSr  Of  parties  td  prevent 

removal,  1284,  note 
IfliuAoiehc^  Of  p^titMh  Hb  ilffeetiti^  va- 

lidltj^  of  Jiid{rtti(<fit,  1^15,  note 
Joinder  of  defendatlts,  1283,  nOt^ 
Prayer,  1300,  iiote 
PreiMftlition    to   judge   of   fetut^   court, 

lfl97j(  note 
Bequisites    and    sufficiency    id    general, 

1296)  note,  1299,  note 
Separable  controversies,  1286)  ^ie 
Signature,  1299,  ntftts 
Time  for  filing  petition  Extended,  1298, 

note 
Time  to  file  jMitltiofi,  1297,  note 
Terifl6ation,  1299,  ^\k 
Withdrawal,  180^^  fitfte 
Prejudice  or  Ibcal  influence 
AmOUtit  id  donti'o¥(<r§j,  1298,  note 
Citizenship  of  parties,  1205,  notft 
Classes  of  ti8«es,  1295,  nbte 
Foreclosure  dl  tnoftgk^^  I2b5,  ndU 
Persdhfl  entitled  td  refddv&l,  1290,  note 
Petition  for  removal,  1296,  note 

ptbeeddre  (see  alio  eit/Sra,  Satid  for  re- 
moval: Petition  for  rehiOVal) 

Statutdfy  f^^^^i^l^^'  ^^^ 
Pftoceedlflgi  Ugllili^t  reveiiue  tfttcers,  1227, 

note 
Proce^Hin^A  lU  federal  iSdUrt 

Aiiiendfttient    tb    eUre    defetstite    Service, 
1315,  note 

Attachments,  1308,  hOte 

ddfidettiiiftliofi  {^rdceedifigs,  130d,  hdte 

Conformitv  to  state  practice,  13()8,  note 

emit^,  I8i6|  iidte 

Criniiiiiil  {^t'bsteutidni,  1318,  note 
Insufficiency  of  t>«titi6U  foi-  retnotdl  as 

affecting  filidity  of   judgUlfeht,    1315, 

nbte 
Legal    and   equitable    remedied    ahd    de- 
fenses, 1307,1  note 
Motidii  pehdifij^  id  sUte  eourt,  1315,  flbte 
Ordering  repleader,  1315,  note 
Restraining  procMlltgS  id   Hate  86Urt, 

13d7,  note 
Service  of  process  by  (lublitotidn,  1808, 

ddti 
Service  of   process  on   foreigd   cdrpora- 

tion,  1308,  iiOte 
llettiifg  Mide   ieftiee   bf   procel^,    1306, 

note 
TIftie  for  dJbsHtferilig  odditilAiht,  1815,  note 
Transfer     of     jurisdiction     froin     state 

cdurt,  l304,  Iiote 

Proceedings  in  state  cdbrt  befbre  removal, 
150 

Record  od  removal 
Effect  of  filing  feeord,  13lft,  ddte 
Time  for  filidj}  in  Merdl  fidurt,   1316, 
note 


REMOVAL  OF  CAUSES  —  c<)H<*<r. 

Refusal  of  clerk  of  staie  court  to  transmit 

HidMI^  149 
Remand  to  state  court 
Application    by    defendant    for    remand, 

1312,  note 
Assigned  reinands,  13X4,  note 
Burden  of  proof  on  motion  to  remand, 

1311,  note 
Cause  not  within  jurisdietioh  of  federal 

courts  150 
Duty  bf  Ciredit  Court  of  AplMali^  1314, 

note 
In  general,  145  ^  ^  .    • 

^iode  of  raising  question  of  feaeril  Ju- 

risdictlori,  1310,  note 
Order  hiade  ex  mero  motu,  Idll,  bote 
Parties  coflUsively  Joined,  l^li,  note 
t^rbceedihgs  after  remand,  1306,.  note 
Reversal     and     remand     by     AppeHate 

Pbui't,  l3l4,  bote 
Suits  improperly  removed,  1^9,  note 
Time  for  motion  to  rediand.  1311,  note 
Title  to  prot>eHy  made  cblfusively,  1314, 

note 
Wadt  of  jurisdiction  In   federal  court, 

1364,  bote 

Eight  of  removal  generally,  144 
sparable  controversy    * 
Actions  by  or  against  dtoekholderd,  1293, 

noie 
Character    of    controversy    in    general, 

1287,  note 
Condemnation  proceedings,  1291,  note 
Contracts,  lS87,  note 
•* Controversy **  And  "cause  of  action," 

1287,  note 
DefAult    judgmeni    against    nonresident 

defendant,  1287,  note 
fejeellnettt    against    lessor    and    lessee, 

1293,  note 
Entire  suit  removed,  1295,  note 
l^'orecloiiire  suits,  1293,  noie 
Master  and  servant  sued  jointly,  1289, 

note 
^rSotis  entitled  to  removal.  128CL  note 
Pleadings    shoii*lng    separaole    character 

of  cdnirOvefsy,  1294,  note 
Priority  of  liens,  1292.  nbie 
Sight  to  stie  defendant  separately,  1287, 

8h6\Ving  separable  character  of  contro- 
versy, 1294,  note 

Speciiic  JMsrformaiice,  1293,  note 

Surety  sued  jointly  with  principal,  1292, 
note 

Tofts,  12fet,  note 

Trespass  to  try  title,  1293,  note 
State  courts,  see  supra,  Authority  ot  state 

and  federai  courts  respectively 
!time  for  dling  record,  150 
Transfer  of  bankruptcy  cases,  22 
Withdrawal  of  petition,  1305,  noie 

RENDITION: 
See  EmuDinON 

HBPLETtNs 
Seizure  of  articles  alleged  to  infrlll|l  copy- 
rftht«  930,  ndte 

REPORTER  • 
Snpfeiti^    bbixH    repbrtei',    ieh    SuMve 

COUBT 
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REPORTS: 
See  also  Estimatw,  APFKiPUASioirs,  akd 

RxFOBis;  Law  Rspobtb 
Ccmspiimcy  to  fnmUh  advanoe  information 

of  flOTemment  reports,  921,  note 
Cons^raey  to  obtain  advance  information 

of  government  reports,  921,  note 
Ccmspiracy  to  publish  government  reports 

inoorrectly,  921,  note 

REPRESENTATIVES  IN  CONGRESS; 

See  Ck>N6BB8B 

RESERVATIONS: 
See  Ikdianb;  Pubuc  Paxks 

RESERVE  FUND: 
Redemption  of  treasury  notes,  86 

RESERVOIRS: 
See    Ibbioation;    Watdw    and    Watcb- 

OOUBSBB 

RESIDENCE: 
As    affecting  Jurisdiction    of    bankruptcy 

courts,  see  Bankbuptct 
Jurisdiction  of  District   Court  dependent 

on  residence  in  district,  163 
Place  of  residence  of  national  bank,  1600, 

note 

RES  JUDICATA : 
See  JuDGiOBirrs 

RESOLUTIONS: 
See  Joint  Rbsolutiohs 

RESTRAINING  ORDERS: 
See  also  Injunotionb 
Power  of  District  Court  or  judge  to  issue 
temporary  restraining  orders,  241 

RESTRAINT  OP  TRADE  OR  COMMERCE: 
See  COMBiNATionB  akd  Tbxjstb;   Monop- 
olies 

RESTRAINTS  ON  AUENATION: 
Indian  land  allotments,  1161,  note 

REVENUE  CUTTER  SERVICE: 
See  Revenub  BIabink 

REVENUE  LAWS:  

See  Customs  Duties;  Iniebnal  Revenub 

REVENUE  MARINE: 

Burial   of   officers   and    men    in    national 

cemeteries,  344 
Discrimination    against    men    in   uniform 

prohibited,  400 
Hours  of  la^r,  344 
Pay  of  retired  (^oers,  1470,  note 
Revenue  cutters 

Change  of  stations,  344 

Construction  under  eight-hour  law,  344 

REVISION: 
Arrangement  of  sections  of  Judiciary  Act 

as  affecting  construction,  260 
Statutes  compiled  in  Judiciary  Act  not  new 

enactments,  260 
Statutes    referring    to    abolished    Circuit 

Courts    deemed    to    refer    to    District 

Courts,  249 

RHODE  ISLAND: 

Judicial  dittrict  of  Rhode  Island  created, 
182 

RIPARDLN  RIGHTS: 
!ntle  to  land  between  high  and  low  water 
lark  in  Alaska,  426,  note 


4 


RIVER  AND  HARBOR  IMPROVEMENTS  t 
Engineer  officers  paid  from  appropriations^ 
406 

RIVERS: 
See  Navigable  Waibbs;  Riveb  and  Hab- 
BOB      Impbovbmentb;      Waiebb      and 
Watebodubses 

ROADS : 
Expense  of  constructing  roads  in  Hawaiian 
Islands,  S3 

ROSEBUD  INDIAN  RESERVATION: 
Homestead  entries,  see  Pubuo  Lands 

RULES  OF  COURT: 
See  Cibouit  Coubtb;  Cibcuit  Coubts  of 
Appeals;  Cohhebgb  Coubt;  Coubt  of 
Claims;    Distbiot    Coubts ;    Supbeme 
Coubt 

RULES  OF  NAVIGATION: 
See  Shippino  and  Navigation 

RURAL  DELIVERY: 
Carriers   administering  oaths  required  of 
pensioners,  see  Pensions 

SAFETY  APPLIANCE  ACT: 
See  Raiuu>ads  ' 

SAGINAW: 
Establishment  of  marine  sohool  at  Sagi- 
naw, Mich.,  67 

«T.  GEORGE  ISLAND: 
See  ATjAbka 

ST.  PAUL  ISLANDt 
See  Ataska 

SALES: 
See  also  Patents 

Bill  of  sale  as  creating  lien,  792,  note 
By    trustees    in    banlarupt^,   see    Banx- 

BUPTCT 

Conditional  sales 
As  creating  lien  on  property  sold,  792, 
note  , 

Judicial  sales  of  real  estate,  1067,  note 

Proper^   held  by  bankrupt  under   condi- 
tional sale  as  assets,  see  Bankbuptct 

Statement  of  proceeds  of  sales  of  old  ma- 
terial, etc,  77 

SALVAGE: 

Jurifidiction  in  admiralty,  1220,  note 
Right  to  allowance 
Goods    in   custody   of   customs  officers, 
1048,  note 

SANDWICH  ISLANDS: 
See  Hawaiian  Islands 

SAN  FRANCISCO: 
Establishment   of   marine    sohool    at    San 
Francisco,  Cal.,  67 

SAVINGS  BANKS: 
Postal    savings    depositories,    see    Postal 
Sebvice 

SAVINGS  DEPOSITORIES: 
See  Postal  Sebvice 

SCANDALOUS  MATTER: 
Registration  as  trademarlc  prohibited,  396 

SCHOOLS: 
Indian  schools,  see  Indians 
School  districts 

Powers  in  territories,  1761,  note 
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SCIRE  FACIAS: 

Certifled  copies 

Fees  of  clerk,  1213,  note 
Power  of  federal  courts  to  iatne  wrlt^  241 

SEAL  FISHERIES: 
See  ALA.8KA 

SEA  LION  ROCK: 
See  AiASKA 

SEALS: 
Seals  of  federal  courts 

Circuit  Courts  of  Appeab,  198 
Commerce  Court,  215 
Court  of  Claims,  198 
Court  of  Customs  Appeals,  218 

SEAMARKS: 
See  Lights  and  Buots 

SEAMEN: 
Discharge 

Right    to    pay    on    wrongful    discharge, 
1746,  note 
Discharge  by  consular  ofScers 

Unseaworthiness  of  vessel,  1747,  note 
Masters  of  vessels 

Authority  to  act  as  ship  examiner,  1745, 
note 
Misconduct 

Fines  deducted  from  wages,  1748,  note 
Offenses 

Entry  in  logbook,  1748,  note 
Shipping  articleB 

Authority  of  master  to  fill  blanks,  1745, 
note 

Necessi^,  1746,  note 
Wages 

Advance  payments,  1747,  note 

Forfeiture  of  right,  1746,  note 

Liability  to  attachment,  1747,  note 

Payment  in  advance,  1746,  note 

Stipulations  in  shipping  articles,   1745, 
note 

When  wages  begin  to  run,  1747,  note 

SEARCHES  AND  SEIZURES: 

See  also  Intebnal  Revenue 

Adulterated  or  misbranded  insecticides  and 

fungicides,  6 
Exclusive    jurisdiction    of   federal   courts, 

239 
Inspection  of  books  of  corporations  subject 

to  special  excise  tax,  1172,  note 
Venue  of  proceedings  on  seizures  made  on 

high  seas  and  elsewhere,  152 

SEASHORE : 

Access  secured  to  public  in '  Alaska,  427, 
note 

SEATTLE: 
Establishment  of  marine  school  at  Seattle, 
Washington,  67 

SECRETARY  OF  AGRICULTURE: 

Estimates  for  salaries,  7 
Powers 

Purchase  of  land  by  United  States,  see 

CONSEBVATION  OF  NaTUBAL  ReSOUBOBS 

Protecting  water  sheds  of  navigable  streams 

Co-operation  of  states,  391 
Quarantine    limits    for    transportation   of 

live  stock,  447,  note 
Rules  for  enforcement  ai  insecticide  act,  3 


SECRETARY    OF    COMMERCE   AND    LA- 
BOR: 
See  also  Cokmeboe  and  Labob 
Fixing  compensation  of  Pribilof  natives  em- 
ployed in  seal  fisheries,  11 
Powers 
Control  of  lighthouse  establishment,  263 
Direction   and   control  of   commisaioner 

of  lighthouse,  263 
Remission  of  penalty  fbr  disobeying  rules 
to  prevent  collisions,  see  Motob  Boats 
Rules  for  enforcement  of  insecticide  act,  3 

SECRETARY  OF  INTERIOR: 
Power 
Control  of  Glacier  National  Park,  329 

SECRETARY  OP  NAVY: 
Annual  reports,  76 
Authority 
Partial  payment  on  oontraets,  283 

SECRETARY  OF  TREASURY: 
Powers 
Abridging  right  of  free  entry  under  Cus- 
toms Act,   1014,  note- 
Delegation  of  authority  to  sign  treasury 

warrants,  398 
Designation  of  officers  to  control  contin- 
gent expenses,  399 
Detail  of  employees  to  enforce  laws,  399 
Issuance  of  gold  and  silver  certificates, 

36 
Regulations  as  to  custom-house  brokers' 
licenses,  49 

SECRETARY  OP  WAR: 
Power  to  remove  obstructions  from  navi- 
gable waters,  1744,  note 

SECRETS  OF  NATIONAL  DEFENSE: 
See  National  Defense  Secbets 

SECURITY  FOR  PEACE: 
Power  of  federal  judges,  243 

SEDUCTION: 
Liability  as  affected  by  discharge  in  bank- 
ruptcy, 677 

SEIZURES: 
See  Seabcheb  and  Skizubbb 

SELF-CRIMINATION : 
Privilege  of  jurors  on  vwt  diro^  248 

SENATE: 

See  CONGBEBB 

SEPARABLE  CONTROVERSIES: 
See  Removal  of  Causes 

SERVANTS: 

Importation  of  aliens  as  personal  or   do- 
mestic servants  not  prohibited,  90 

SETOFF  AND  COUNTERCLAIM: 
See  also  Alaska 

CUims  against  United  States,  876,  note 
In  bankruptcy  proceeding,  see  Bankbuptct 
Judgment  for  United  States  in  Court,  of 

Claims,  201 
Jurisdiction  of  Court  of  Claims,  200,  880, 

note 
State  statute  applicable  in  federal  oourt, 

1437,  note 

SHERIFFS  AND  CONSTABLES: 
Power  to  arrest  deserters  from  army,  1794» 
note 

SflERMAN  ACT: 
Forfeiture  for  violation,  see  Public  Lands 
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SHIPPING    AND    NAVIGATION: 

See  also  Ck)LUSioNS;  Lights  and  Buots; 
LiMitATiON  OF  Vessel  Owners'  Liabil- 
ity;  Navigable  Watebs;   Officebs  of 
Mebchant  Vessels;   Seamen;   Towage 
Arbitration  between  captains  and  crews  of 
foreign  vessels 
Enforcement  of  awards,  244 
Carriage  of  passengers 
Dangerous  articles  on  passenger  steam- 
ers prohibited,  1755,  note 
Equipment   of    barges    carrying    passen- 
gers, 1756,  note 
Life    preservers    on    passenger    vessels, 

1756,  note 
Life-saving  apparatus  to  be  provided  on 

passenger  vessels,  1756,  note 
Mode    of     packing    dangerous    articles, 

1756,  note 
Penalties   for   exceeding   lawful    number 

of  passengers,  1755,  note 
Proceeding  to  impose  penalty  for  failure 
to   comply    with    regulations    as   civil 
proceeding,  1756,  note 
Crinunal  liability  of  officers  of  vessels 
Misconduct  causing  death,  1112,  note 
Definitions 
*  Haven,  1750,  note 

Home  port,  1749,  note 
Duty  on  cost  of  repairs  of  vessels,  1036, 

note 
Fire  apparatus  on  steam  vessels 

Duty  of  master,  1755,  note 
Fire  drills  on  steam  vessels 
Liability  of  master  for  disregard  of  rule, 
1754,  note 
Forfeiture  of  vessel  for  violating  Chinese 

exclusion  acts,  867,  note 
High  seas 

Designation  of  line,  913,  note 
Inspection  of  vessels  (see  also  Steah  Ves- 
sels) 
Motor  boats,  1755,  note 
Light  ships,  see  Lights  and  Buots 
Lights  on  vessels,  see  Collisions 
Maritime  liens 

Domestic    vessels    not    liable    prior    to 

statute,  353,  note 
Knowledge  of  want  of  authority  to  bind 

vessel,  353 
Persons    authorized    to    procure    neces- 
saries for  vessel,  353 
State  laws  superi^ded,  353 
Statute    applicable    to    domestic   vessels 

retrospective,  353,  note 
Supplies  and  repairs  to  vessel  at  home 

port,  352 
Waiver,  353 
Masters  of  vessels 
Criminal  liability  for  violating  naviga- 
tion laws,  1113,  note 
Duties  created  by  inspector's  rules,  1113, 

note 
Duty  to   stand  by  after   collision    914, 
Penalty    for    navigating   vessel    without 

wireless  telegraph  system,  364 
Penalty  for  violating  rules  of  navigation, 
914,  note 
Mortgages  on  vessels 
Distribution   of   proceeds   by   Admiralty 

Court,  1749,  note 
Recording,  1749,  note 


SHIPPING  AND  NAVIGATION  —  cont'd. 

Offenses 

Acts  on  vessel  in  haven,  1750,  note 
Penalty    for    violating    regulations,    914, 

note 
Penalty  for  violating  rules  of  navigation 

Motor  boats,  1775,  note 
Pilote 

Penalty    for   violating  rules   of   naviga- 
tion, 914,  note 
Radio  communication 

Regulation  by  secretary  of  commerce  and 
labor,  354 

Requirement  on  ocean-going  vessels,  353 

Sufficiency  of  apparatus,  354 
Regulation    of    motor    boats,    see    Motor 

Boats 
Regulations  governing  steamboate  at  yacht 

races,  915,  note 
Rules  of  navigation  (see  also  Collisions) 

Force  of  English  precedents,  882,  note 

Penalty  for  disobedience,  913,  note 

Powers   of    supervising   inspectors,   912, 
note 
Shipping  commissioners 

Permanent  appropriation  repealed,  354 
Situs  of  vessels  for  texation,  1749,  note 
Steam  vessels 

Subject  to  regulation  by  Congress,  1754, 
note 
Taxation  of  vessels 

Place  of  texation,  1749,  note 
Tax  on  alien  passengers 

Alien  diplomatic  officials,  1116,  note 
Tonnage  duties,  see  Customs  Duties 
Unseaworthy  vessel 

Penalty  for  consenting  to  use,  1747,  note' 
Wireless  telegraph  apparatus  required  on 

certein  vessels,  353 

SIGNAL  STATIONS: 
See  Lights  and  Buots 

SILVER  CERTIFICATES: 
Limitetion  of  amount,  36 

SILVER  COIN: 
See  Coinage 

SINGERS: 
Importetion   of   foreign    singers   not   pro- 
hibited, 90 

SLAUGHTERHOUSES : 
Exposure  of  employees  to   infectious  dis- 
ease 
Effect    of    government    inspection,    445, 
note 

SLAVERY: 

Suits  under  law  relating  to  slave  trade 
Jurisdiction,  139 

SLEEPING-CAR  COMPANIES: 
See  Interstate  Commebce 

SMUGGLING: 
See  Customs  Duties 

SOCIETIES: 
Registration    of   emblem   of   fraternal    so- 
ciety as  trademark  prohibited,  396 

SOLDIERS: 
See  Abmt 

SOLDIERS'  HOME 
See  also  Hospitals  and  Astluics 
Admission  of  inmates,  88 
Authority  of  governor,  1113,  note 
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SOLDIERS'  HOME -- oonfW. 
Eligibility  of  managers,  1114,  note 
Liabilitj  to  action  for  tort,  1113,  note 
Restraint  of  inmates,  1113^  note 

SOLICITOR: 
See  Attobnets  at  Law 

SOLICITOR-GENERAL : 

Authoritr  to  exercise  duties  of  attomey- 
fleneral,  1454,  note 

Federal  Reporter  and  digests  to  be  fur- 
nished, 228 

SOUTH  CAROLINA: 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  183 
District  judges 
One  judge  for  eastern  and  western  dis- 
tricts, 132 
Judicial  districts  in  South  Carolina,  182 

SOUTH  DAKOTA: 
Crimes  on  Indian  reservations 

Jurisdiction,  144 
Homestead  entry  on  public  lands 
Extension  of  time  to  establish  residence, 
312 
Judicial  district  of  South  Dakota  created, 
183 

SPECIAL  AGENTS: 
See  Customs  Dutiis 

SPECIAL  EXAMINERS: 
See  DEFOSTTioifB 

SPECIAL  MASTERS: 
Appointment 

Clerk  of  court,  1211,  note 
Reference  of  objection  to  discharge  of  bank* 
rupt,  see  Bankbuptot 

SPEEDY  TRIAL: 
Removal  of  accused  to  trial  district  as  tIo- 
lation  of  right,  952,  note 

SPIES: 
See  National  Defense  Segrkts 

STANDARDS: 
Bureau  of  standards,  see  Commbbob  and 
Labob 

STATE  DEPARTMENT: 
See  Executive  Depabtments 

STATE  DISPENSARIES: 
Liability  of  state  agents  for  internal  reve- 
nue tax,  1157,  note 

STAIXS: 
Actions  by  and  against  states 
Jurisdiction,  229,  239,   1239  note,   1366 
note 
Actions  by  foreign  states 

Jurisdiction  of  federal  courts,  1261,  note 
Actions  in  state  courts 
Power  of  federal  courts  to  enjoin,  1409, 
note 
Admission  to  Union 
Arizona,  367 

Construction  of  enabling  act  for  admis- 
sion of  Oklahoma,  1751,  note 
Effect    of    admission    on    congressional 

legislature,  1751,  note 
Limitations  in  enabling  act,  1750,  note 
New  Mexico,  856 


STATES  — cont'd. 
Boundary  lines 

Texas  and  New  Mexico,  379 
Consent  to    purchase   of   land  by   United 

States,  see  Consebvation  of  Natubal 

Resoubces 
Conservation  of  natural  resources 

Consent  of  Congress  to  compacts,  390 
Contract  labor  law  not  appliciU>le  to  states, 

1115,  note 
Criminal     statutes     applied     to     offenses 

af;ainst  United  States,  955,  note 
Decisions  of  state  courts  followed  in  fed- 
eral courts,  1414,  note 
Following  state  practice  in  federal  courts, 

1434,  note 
Formation   of   Congressional   election   dis- 
'  tricts,  44 
High  seas  within  jurisdiction  of  state,  954, 

note 
Immisration 

Ri|^t    of    state    to    assist    immigrants, 
1121,  note  ' 
Inspection    laws   as    regulating   interstate 

commerce,  446,  note 
Jurisdiction  in  national  forest  reservation, 

393 
Military  establishments  of  states,  see  MuinA 
Power  of  federal  court  to  restrain  enforce- 
ment of  state  statute,  242 
Power  of  state  judges  to  require  security 

for  peace  under  federal  statutes,  243 
Power  of  states  to  prohibit  traffic  in  intoxi- 
cating liquors,  1192,  note 
Power  of  states  to  tax  national  banlu,  1519, 

note 
Public  lands  granted  to  new  states 

Arizona,  372 
Regulation   of  telegraphs  and  telephones, 

1758,  note 
Requisitions  for  automatic  pistols,  410 
Riffnt  to  claim  priority  unaer  bankruptcy 

law,  780,  note 
School  lands,  see  Pubuo  Lands 
State  courts 

Jurisdiction    in    naturaliatioii   proceed- 
ings, 1531,  note 

Jurisdiction  of  actions  under  Interstate 
Commerce  Act,  1184,  note 

Jurisdiction  over  federal  receivers,  1319, 
note 

Power  to  appoint  receivers  for  national 
banks,  1522,  note 

Removal  of  causes  to  federal  courts,  see 
Removal  of  Causes 

Review    by    Supreme  Court   of    United 
States,  230,  1379,  note 
State  law  followed  in  federal  courts 

Qualifications  of  jurors,  245 
State   laws  as  governing  management  of 

property  by  receivers  appointed  by  fed- 
eral court,  159 
State  laws  superseded  by  federal  laws,  917, 

note,  1202,  note 
State    not   a   citizen   within   Removal    of 

Causes  Act,  1275,  note 
State  statutes  applicable  in  federal  oourts, 

1413,  note 
State  statutes  superseded  by  federal  statute 

Maritime  liens,  353 
Territorial  grants  of  publie  lands  eonfiinicd 

to  state,  364,  376 
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STATIONERY: 
PurchAse  for  revenue  lervieey  110 

STATISTICS: 
See  Census 

STATUTES: 
Arrangement    of    sections    as    indicating 

legislatiye  construction,  250 
Construction 

Laws    referring    to    abolished    Circuit 
Courts,  240 
Construction  of  federal  statute  by  state 
court 

Review  by  Supreme  Court,  280 
Construction   of   state   statutes   by   state 

courts  followed  by  federal  courts,  1417, 

note 
Delegation  of  legislative  power,  448,  note 
Departmental  construction 

Customs  Act,  1047,  note 
Enactment 

Failure  of  governor   to   approve,    1760, 
note 
'Full  faith  and  credit  to  statutes  of  other 

states,  1066,  note 
General  provisions  for  interpretation  ap- 
plicable to  Judiciary  Act,  250 
Local  or  special   laws  in  territories  pro- 
hibited , 

Exceptions,  380 
Power  of  federal  court  to  restrain  enforce- 

ment  of  state  statute,  242 
Proof  of  foreign  statutes,  1066,  note 
Proof  of  state  or  territorial  statutes   in 

federal  courts,  1064,  note 
Re-enactment  deemed  continuation  of  orig- 
inal statute,  250 
Reference  to  laws  compiled  in  Judiciary 

Act,  249 
Repeal 

Effect  as  to  penalties,  forfeitures,  or  lia- 
bilities previously  incurred,  1754,  note 

Repealing  provisions  of  Judiciary  Act, 
250 
Respective  operation 

Transportation  of  diseased  cattle,  448, 
note 
Special  laws 

Fence    law     applicable     to     particular 
county,  1761,  note  , 
Statutory  definitions 

Vessel,  1753,  note 
VaUdity  of  Civil  Rights  Acts,  870,  note 

STAY  OP  PROCEEDINGS: 
See  Appeal  aitd  Ebbor;  Exkcutioiv 

STEAMBOATS: 
See  Stbaic  Vessels 

STEAM  VESSELS: 
See  also  Shipping  and  Navtoateoh 
Inspection  service 
Annual  estimate  required,  384 
Certificate  of  inspection,  384 
Permanent  appropriation  repealed,  384 
Temporary    designation    of    supervising 
inspectors,  385 

STENOGRAPHERS : 
Employment  by  referee  in  bankruptcy,  663, 
note 

STIPULATIONS: 
Release  of  libeled  vessel,  see  Aomibaltt 


STOCK  EXCHANGES : 

Seat  in  stock  exchange  as  assets  in  bank- 
ruptcy, see  Bankbuptct 

STOREKEEPERS: 

See  INTEBNAL  REVENUE 

STREET  RAILROADS: 
Fares 
Rule  as  to  acceptance  of  one-cent  pieces, 
1461,  note 
Sale   under   mortgaged   foreclosure,    1067, 
note 

STREETS  AND  HIGHWAYS: 
Condemnation    proceedings    under    Alaska 
statute,  see  Axaska 

SUBMARINE  SIGNALS: 
See  Lights  and  Buots 

SUBPOENA : 
See  SuiocoNs  and  Pbooess 

SUBPOENA  DUCES  TECUM: 
See  also  Evidence 
Contest  in  Patent  Office,  1605,  note 

SUBROGATION: 
Right  of  trustee  in  bankruptcy,  see  Bank- 
ruptcy 

SUBSISTENCE  SUPPLIES: 
See  Was  Dbpabticent 

SUBSTITUTION: 
Substitute  judges,  see  Judigiabt 

SUCCESSION: 
Recovery  of  taxes  erroneously  or  illegally 
assessed 
Limitation  of  action,  1168,  note 

SUCCESSION  TAXES: 
Contingent  interests,  1167,  note 
Distribution  under  compromise,  1167,  note 
Recovery  of  taxes  erroneously  or  illegally 
assessed 
Voluntary  payment,  1167,  note 
Valuation  of  interest  taxable 
"Clear  value,"  1167,  note 
Use  of  mortality  tables,  1167,  note 

SUMMONS  AND  PROCESS: 
See  also  Bankkuptct 
Amendment 

Date  of  return  day,  1442,  note 
Form  of  process  of  Circuit  Courts  of  Ap- 
peals, 193 
Issuance 
In  general,  1433,  note 
Power  of  judge  in  vacation,  134 
Place  of  return  of  process  in  Western  Dis- 
trict of  New  York,  178 
Power  of  United  States  commissioners  to 

issue  subpcenas,  040,  note 
Process  defined,  1434,  note 
Return 
Place  of  return  in  Western  District  of 
Wisconsin,  100 
Service  of  process 
Action  for  damages  awarded  by  inter- 
state commission  commission,  123 
Foreclosure   of   miners*    labor    liens   in 

Alaska,  15 
Foreign  corporations,  1272,  note 
Effect  of  serving  part  of  defendants  only, 

153 
Order  of  publication,  155 
Procedure  when  some  of  defendants  can- 
not be  served,  1432,  note 
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SUMMONS  AND  PROCESS  —  coniU 
Service  of  process  —  conVd. 

Process  trowi  Supreme  Court,  226 
Service  by  mail,  246 
Service  by  publication,  1317,  note 
Service  in  district  containing  several  di- 
visions, 154 
Substituted     service     in     Alaska,     see 

Alaska 
Territorial   jurisdiction   of  court,    1272, 

note 
United  States  marshal  as  plaintiff,  1441, 
note 
State    statutes    as    applicable    to    federal 

courts,  1435,  note 
Subpcena 

Power  of  Court  of  Claims  to  issue,  206 
Subpcena  duces  tecum 
Power  of  Circuit  Court  of  Appeals,  1407, 
note 
Summoning  jurors,  see  Juby 
Testing  of  writs,  1433,  note 
Where  returnable  in  particular  districts 
Kentucky,  170 

SUNDAYS  AND  HOLIDAYS: 
Post-office  employees 
Compensatory  time  off  for  Sunday  ser- 
vices, 302 
Hours  of  labor  of  letter  carriers,  1663, 
note 

SUPERSEDEAS: 
See  also  Appeal  and  Ebbob 
Effect  of  appeal  from  Commerce  Court,  222 

SUPERVISING  ARCHITECT 
Plans  for  department  buildings,  see  Public 

Buildings  and  Pbopebty 
Tentative  plans,  etc.,  for  proposed  publie 
buildings,  331 

SUPERVISING  INSPECTORS: 
See  Steamboats 

SUPPLEMENTARY  PROCEEDINGS: 
Effect  of  Bankruptcy  Act,  860,  note 
Stay  pending  bankruptcy  proceeding  against 
debtor,  533,  note 

SUPPLIES: 

i   See  Publio  Contbacts 

SUPPLY  STATIONS: 
See  Lights  and  buoYS 

SUPREME  COURT: 

;   Adjournment  for  want  of  quorum,  229 

!   Advancing  causes  on  calendar 

-  Questions  of  jurisdiction,  1332,  note 
'    Appellate  jurisdiction    (see  also  infra^  Di- 
rect appeals  to  Supreme  Court) 
;       Actions    against   revenue    officers,    1370, 
note 
Amount  in  controversy,  232,  233 
Appeals  from  Circuit  Court  of  Appeals, 

232 
Appeals  from  Commerce  Court,  222 
Appeals  from  Court  of  Claims,  232 
Appeals  from  District  Court,  231 
Appeals  from  District  Court  for  Alaska, 

234 
Appeals  from    District   Court  of  Porto 

Rico,  233 
Appeals  from  District  of  Columbia  Court 

of  Appeals,  235 
Appeals  from  Supreme  Court  of  Hawaii, 
233 


SUPREME  COURT  — con^U 

Appellate  jurisdiction  —  coiti'd. 

Appeals  from  Supreme  Court  of  Philip- 
pine Islands,  234 

Appeals  from  territorial  Supreme 
Courts,  233 

Bankruptcy  cases,  237 

Cases  involving  jurisdiction  of  court  be- 
'  low,  1322,  note 

Certified  cases^  231 
.    Certiorari  to  Circuit  Court  of  Appeals, 
232 

Constitutional  questions-,  231,  1334,  note, 
1336,  note 

Controversies  arising  in  bankruptcy  pro- 
ceedings, 603,  note 

Criminal  cases,  1402,  note 

Decisions  of  territorial  courts,  1375,  note 

Federal  question,  1334,  note,  1376,  note 

Final  decisions,  1321,  note 

Interlocutory  injunction  against  enforce- 
ment of  state  statute,  243 

Judgments  of  District  of  Columbia  Cburt 
of  Appeals,  1377,  note 

Jurisdictional  amount,  1321,  note 

Review  of  decisions  of  state  courts,  230 

Review  of  judgments  of  Court  of  Claims, 
1370,  note 

Review  of  judgments  or  decrees  of  state 
courts,  1379,  note 

State  constitution  or  law  in  contraven- 
tion of  Federal  Constitution,  1338, 
note 

Treaties  involved,  1334,  note,  1337,  note 

Validity  and  construction  of  treaties,  231 

Value  or  amount  of  matter  in  dispute, 
1376,  note 
Appellate  practice 

Appeal  subject  to  same  rules  as  writs  of 
error,  1449,  note 

Errors  not  ground  for  reversal,  1449, 
note 

Making  up  record,  1369,  note 

Method  of  review,  1375,  note 

Necessity  of  final  judgment,  1329,  note 

Precedence  in  hearing  of  causes  of  pub- 
lic interest,  1449,  note 

Remedies  for  defective  record,  1370,  note 

Review  of  rulings  on  evidence,  1448,  note 

Separate  appeals  in  same  court,  1329, 
note 

Time  for  taking  appeal  or  writ  of  error, 
1448,  note 
Bill  of  exceptions 

Necessity,  1332,  note 
Certified  question 

Form  of  certificate  of  question  of  juris- 
diction, 1331,  note 

From  Circuit  Courts  of  Appeals,  197,  231 

From  District  Courts,  231 

Necessity  of  certifying  question  of  juris- 
diction, 1330,  note 

Time  of  granting  certificate  of  queatiou 
of  jurisdiction,  1331,  note 
Certiorari 

To  Circuit  Courts  of  Appeals,  232 

To  District  of  Oohirabia   Court  of    Ap- 
peals, 236,  1378,  note 
Clerk 

Appointment,  225 

Appointment  of  deputy  clerks,  225 

Bond  required,  225 
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SUPREME  COURT  —  cont'rf. 

Clerk  —  confd. 

Defaults  of  deputies  after  death  of  clerk, 
226 

Duty  to  keep  records,  226 

Duty  to  supply  copies  of  records,  226 

Power  of  deputy  on  death  of  clerk,  225 
Competen<rf  of  justices  to  sit   in  Circuit 

Court  of  Appeals,  192 
Digest  of  reports,  see  infra,  Report! 
Direct  appeals  to  Supreme  Court 

Habeas  corpus  cases,  1322,  note 

In  general,  1321,  note 
Dismissal  of  appeal 

Moot  case,  1334,  note 
Docket 

Preference  of  causes,  238 
Execution 

Power  to  issue,  230 
Federal  question,  see  supra.  Appellate  Ju- 
risdiction 
Fees  to  be  regulated  by  court,  226 
Issues  of  fact 

Mode  of  trial,  230 
Jurisdiction,    see    9%ipra,    Appellate    juris- 
diction; infra,  Original  jurisdiction 
Justices 

Allotment  to  circuits,  192 

Allowance  for  expenses  on  circuit,  240 

Number,  224 

Oath  of  office  prescribed,  240 

Place  of  residence,  24Q 

Power  to  appoint  court  officers,  226 

Power  to  grant  injunctions,  241 

Power  to  issue  ne  exeat,  241 

Power    to    require    security    for    peaoe^ 
243 

Precedence  of  associate  justices,  224 

Prohibited  from  practicing  law,  240 

Retirement,   241 

Salaries,  226 

Salary  on  retirement,  241 

Vacancy  in  office  of  chief  justice,  224 
Library   (see  also  infra.  Reports) 

Copies  of  Federal  Reporter  and  digests 
to  be  furnished,  228 

Copies  of  Supreme  Court  reports  to  be 
furnished,  227 
Marshal 

Appointment,  226 

Appointment  of  assistants  and  messen- 
gers, 226 

Duties,  226 

Salary,  226 
Messengers 

Appointment,  226 
Mode  of  presenting  jurisdictional  question 

Bill  of  exceptions,  1332,  note 

Certificate  from  court  below,  1330,  note 
Officers  of  court,  226 
Opinions,  see  infra.  Reports 
Original  jurisdiction 

Actions  between  state  and  United  States, 
1367,  note 

Actions  by  or  against  states,  1366,  note 

In  general,  229 

Mandamus  to  inferior  courts  and  public 
officers,  230,  1368,  note 

Prohibition  to  inferior  courts,  230,  1368, 
note 
Power  to  regulate  appeals  from  Court  of 

Claims,  232 


SUPREME  COURT  — oonfU 

Quorum  not  present 
Adjournment,  229 
Orders  by  justices  present,  229 
Records 
Compensation  of  clerk  of  court  below. 

256 
Copies  to  be  supplied  by  clerk,  226 
Cost  of  printing,  238 
Effect  of  certified  copies,  226 
Number    of   printed  copies   to  be   filed, 

256 
Printed  copies  of  original  document  dis- 
pensed witii,  256 
Use  of  record  printed  for  Circuit  Court 
of  Appeals,  265 
Reporter 
Appointment,  226 
Duties,  226 

Salary  and  allowances,  226 
Salary  payable  on  publication  of  reports, 
226 
Reports 
Additional  copies  to  be  furnished  by  pub- 
lisher, 228 
Copies  to  be  furnished  by  reporter,  226 
Digests  to  be  furnished,  227 
Distribution,  226 

Distribution  by  attorney-general,  227 
Price  fixed,  226 

Printing   and   publication   provided  for, 
226 
Review  on  appeal 

Issues  of   fact   tried   in    Circuit   Court 

without  jury,  1370,  note 
Question  of  jurisdiction  of  court  below, 
1332,  note 
Rules 
Power    to    prescribe    rules    for    federal 
courts  generally,  1440,  note 
Service  of  process  of  Supreme  Court,  226 
Terms  of  court,  229 
Time  to  appeal  « 

From  Court  of  Claims,  232 
From  District  of  Columbia  Oourt  of  Ap- 
peals, 236 
In  general,  1321,  note 
Trial  of  issues  of  fact,  230 
Writs  in  aid  of  jurisdiction 
Power  to  issue,  1405,  note 
Writs  necessary  to  exercise  of  jurisdiotlon, 
241 

SURETY  COMPANIES: 

Actions 

Jurisdiction,  1757^  note 
Authority  to  do  business 

Filing  statement  with  seeretary  of  treas- 
ury, 386 

Revocation,  387 
Bonds 

Nature  and  effect  in  general,  1767,  note 

SURETYSHIP: 

Liability  of  sureties 
Default  of  deputy  clerk  after  death  of 

principal,  133 
Liability  of  surety  as  provable  claim  in 
bankruptcv,  755,  note 
Subrogation  of  sureties 
Payment   of   debts   due    United   States, 
879,  note 
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TAKIPF: 
See  Customs  Dunss 
Railroad  tariff  schedules^  see  Itttebstatb 

GOKliESCB  ' 

TAXATION: 
See  al8o  Customs  Duties  ;  Intebn al  Rbvb- 

NUE;  National  Banks;   Shipping  and 

Navigation  ;    Succession   Taxes 
Diacriminatioii 

Special  excise  tax  on  business  of  corpora- 
tions, 1171,  note 
Excise  tax  on  oleomargarine,  1086,  note 
Exemptions 

Government  bonds,  309 
Injunction  against  collection 

Jurisdiction  of  Circuit  Court,  1236,  note 
Bight  of  possession  of  mining  claims 

Power  of  state  to  tax,  1750,  note 
Telqopraphs  and  telephones 

Power  of  state  to  tax,  1758,  note 
Uniformity 

Special  excise  tax  on  business  of  corpo- 
rations, 1171,  note 

TELEGRAPHS  AND  TELEPHONES: 

Construction  of  lines 
Qrant   of   exclusive    rights  by   railroad, 

1757,  note 
Injunction    against    condemnation    pro- 
ceedings,  1759,  note 
Right  to  use  highway,  1757,  note 
Use  of  public  domain  by  telephone  com- 
panies, 388,  1757,  note 

Regulation  by  states,  1758,  note 

Revenue  stamps  on  telegraph  messages  re- 
quired, 1165,  note 

Taxation    by    states    and    municipalities, 
1758,  note 

Unjust  and  unreasonable   charges  prohib- 
ited, 113 

TEMPORARY  INJUNCTIONS: 
See  Injunctions 

TENNESSEE : 

Clerks  of  District  Courts 

Location  of  clerks'  offices,  184 
District  Courts 
Rooms   for   holding  court  at  particular 
places    free    of    expenses    to    United 
States,  184 
District  judges 
One  judge  for  eastern  and  middle  dis« 
tricts,  132 
Judicial  districts  in  Tennessee,  183    . 

TERMS  AND  SESSIONS  OF  COURT : 

Adjournment 
Nonattendance  of  judge,  135 

Admiralty  Court  open  at  all  tiroes 
Southern  district  of  Florida,  165 

Change  of  time 
Effect  as  to  pending  proceeding,  134 

Circuit  Courts  of  Appeals,  193 

Commerce  Court,  216 

Court  of  Claims,  198 

Court  of  Customs  Appeals,  211 

District  Court  as  court  of  admiralty  and 
equity  deemed  always  open,  34 

Monthly  adjournments  for  trial  of  crim- 
inal cases,  134 

"  Session  "  defined,  955,  note 

Special  terms  of  District  Courts,  134 


TERMS    AND    SESSIONS    OF    COURT  — 

cont'd. 
Supreme  Court  of  United  States,  229 
Times    and    places    of    holding    District 
Courts 

Alabama,  161 

Arkansas,  163 

California,  164 

Colorado,  164 

Connecticut,   164 

Delaware,  164 

Florida,  165 

Georgia,  166 

Idaho,  166 

Illinois,  167 

Indiana,  168 

Iowa,  168 

Kansas,  169 

Kentucky,  170 

Louisiana,  171 

Maine,  171 

Maryland,  172 

Massachusetts,  172 

Michigan,  172 

Minnesota,  178 

Mississippi,  174 

Missouri,  176 

Montana,  176 

Nebraska,  176 

Nevada,  177 

New  Hampshire,  177 

New  Jersey,  177 

New  York,  178 

North  Carolina,  179 

North  Dakota,  180 

Ohio    180 

Oklahoma,  181 

Oregon,  181 

Pennsylvania,  182 

Rhode  Island,  182 

South  Carolina,  183 

South  Dakota,  188 

Tennessee,  184 

Texas,  185 

Utah,  187 

Vermont,  187 

Virginia,  187 

Washington,  188 

West  Virginia,  189 

Wisconsin,  189 

Wyoming,  100 
Trial  in  progress  at  beginning  of  time  for 

next  term,  134 
United  States  Court  for  China,  257 
When  court  is  "in  session,"  1214,  note 

TERRITORIES: 
See  also  Alaska;  Hawaoan  Islands 
Admission  to  Union 

Arizona,  367,  379 

Effect  on  pending  actions,  158 

New  Mexico,  356,  379 

Transfer  of  judicial  records,  168 
Appeals  from  territorial  courts 

Admission  of  territory  to  Union  pending 
appeal,  235 

Supreme  Court  of  Hawaii,  233 
Citizenship  of  territory  as  ground  for  re- 

moval  of  causes,  1275,  note 
Citizenship  of  territory  as  ground  of  fed- 
eral jurisdiction,  1262,  note 
Counties 

Fees  of  county  officers,  1761,  note 
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TERBITOBIES  —  eonVd: 
Gourtfl 
Appeal    to    Supreme    Court    of    United 
SUtes,  234 
Definition,  7 

Jurisdiction  of  territorial  Supreme  Courts 
Controyersies  arising  in  bankruptcy  pro- 
ceedings, 603,  note 
Manufacture  of  adulterated  or  misbranded 

insecticides  in  territories  prohibited,  2 
Mimidpal  corporations 

Power  to  incur  debts,  1761,  note 
Prohibition  of  local  or  special  laws 

Exceptions;  see  Statutes 
Public  lands 

Texas  school  grant,  1762,  note 
Bflgulation  of  commerce 
Law  of  interstate  commerce  commission^ 
1202,  note 
Schools  ^ 

Effect  of  acceptance  of  supplies,   1761, 

note 
Power  of  school  district  to  incur  debts, 
1761,  note 
SUtutes 
Approval  by  governor    1760,  note 
Fence     law     applicable     to     particular 

county,  1761,  note 
Special  or  local  laws,  1761,  note 
Taxation 
Exemption  of  railroads,  1760,  note 
,  Territorial    courts     (see    also    Hawauan 
Islands) 
Appeals      from      territorial      Supreme 

Courts,  106,  233,  1375,  note 
Assignments  of  justices  to  districts  in 

New  Mexico,  380 
Bond  for  stay  of  proceedings,  1750,  note 
Habeas  corpus,  1759,  note 
Review   by   Circuit   Courts   of   Appeals, 
1366,  note 
Territorial  grants  confirmed  to  state 
Arizona,  375 

TEXAS: 
Boundary    line   between   Texas   and    New 

Mexico,  370 
Clerks  of  District  Courts 

Location  of  ckrlra'  offices,  185 
District  attorneys  in  Texas 

Salary,  128 
Establishment  of  marine  school  at  Corpus 

Christi,  67 
Immediate  transportation  of  dutiable  goods 

entered  at  Brownsville,  64 
Judicial  districts  in  Texas,  185 
United  States  marshals 

Salaries,  128 

THEATRES  AND  PUBLIC  RESORTS: 
Discrimination    against    persons    wearing 

United  States  uniforms  prohibited,  400 
Refusal   to   admit  men   in  United   States 

uniform,  see  Unifobms 

TIDE  LANDS: 
Possessory  rights  of  occupants,  see  Alaska 

TIMBER  AND  FOREST  RESERVES: 
Allotment  of  land  to  Indians  in  national 

forest,  103 
Building  fires  on  timber  lands,  08 
Conservation  compacts  between  states,  see 

Statbs 


TIMBER     AND     FOREST     RESERVES  — 

Creation  of  forest  reserves 

Power  of  Congress,  320 
Cutting  timber  on  Indian  lands,  08 
Deposits  on  timber  purchases 

Repayment  of  excess,  303 
Forest  services 

Statement  of  expenditures,  8 
Homestead  entries  in  national  forests 

Reinstatement  after  cancellation,  324 
National  forest  reserves 

Jurisdiction  of  states,  303 

Land  purchased  for  conservation  of 
water  supply,  see  CoNSBRVATioif  of 
Natural  kmoubcis 

Pavment  of  proceeds  to  state  school 
fund,  303 

Purchase  of  land  foi^  conservation  pur- 

'    poses,  301 
Reservation   of  timber   in   conveyance   of 

land  to  United  States,  see  Coitskbyation 

or  Natural  Risoubcbs 
Sale  of  timber  on  public  lands  in  Alaska, 

427,  note 

TIME: 

Computation,  see  BAinaiuPTOT 
TOBACCO: 

Taxation,  see  Intkinal  Rsvinub 

TONNAGE  DUTIES: 
See  Customs  Dutub 

TORTS: 
Admiralty  jurisdiction,  see  Adiobaltt 
Effect  of  discharge  in  bankruptcy  on  lia- 

bilitjr  for  tort,  see  Bankbuptot 
Jurisdiction  of  District  Courts,  1224,  note 
Liability   for   tort    as    provable   claim    in 

bankruptcy,  763,  note 
Liability  of  soldiers'  home,  1113,  note 
Terms  of  opening  judgment  against  absent 

defendants,  156 

TOWNSITES: 
See  Alaska;  Public  Lauds 

TOWS: 
See  CoLUSiONS 

TRADE  COMBINATIONS: 
See  Labob  Coicbinatiohb 

TRADEMARKS: 

Actions  relating  to  trademarks 
Jurisdiction,  1240,  note 

Assets  in  bankruptcy,  see  BiLRKBUPTor 

Assignment,   1768,  note 

Coat  of  arms  or  other  insignia  of  United 
States,  state,  municipality,  or  foreign 
nation,  306 

Emblem  of  fraternal  society,  306 

Flags,  306 

Immoral  matter,  306 

Jurisdiction  of  cases  arising  under  trade- 
mark laws,  130 

Names  and  marks  subject  of  ownership 
Arbitrary  or  fanciful  words,  1768,  note 
Registration  permitted,  306 
Surnames,  1767,  note 

Portrait  of  individual,  306 

Reffistration 
Actual  and  exclusive  use,  176lr,  note 
Certificate    as    evidence    of    ownership, 
1768,  note 
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TRADEMARKS  —  conVd. 
Registration  —  cont*d, 
prima  facie  evidence  of  ownership,  1768, 

note 
Resemblance  to  other  registered  marks, 

1767,  note 
Sufficiency  of  description,  1767,  note 
Scandalous,  matter,  396 
Trustees 
Title  to  powers  exercisable  by  bankmpi, 
821,  note 
Unfair  competition 
Sufficiency  of  bill,  1767,  note 

TRADE  UNIONS: 
See  Labob  Gombinationb 

TRANSFER  OF  CAUSES: 
See  Removal  of  Caubss 

TRANSITORY  ACTIONS: 

See  Venux 

TRANSPORTATION : 

See   IlTTEBBTATB   COMMCBOB 

TREASURY  DEPARTMENT: 
See  also  Executive  Depabticentb 
Authority    of     comptroller     of    treasury, 

1788,  note 
Construction  of  Customs  Act,  1047,  note 
Contingent  expenses 

Designation  of  officers  to  control,  399 
Decision  of  collector  of  customs  as  binding 

on  treasury  department,  1035,  note 
Duties  of  assistant  secretaries,  1788,  note 
Enforcement  of  laws  relating  to  treasury 

Detail  of  employees,  399 
Transcripts  of   records  as  evidence,   1063, 

note 
Warrants 

Authority  to   sign,  398 

TREATIES: 

Austria-Hungary 
Restraining  use  of  emperor's  name  by 
beneficial  association,  1788,  note 
Bavaria 
Extradition    of     person    charged    with 
forgery,  1788,  note 
China 
Return  of  Chinese  laborers,  1789,  note 
Treaty  of  1868  suspended  by  later  treaty, 
1789,  note 
Claims  arising  out  of  treaties 

Jurisdiction  of  Court  of  Claims,  203 
Cuba 
Reduction    of   rates    of   customs   duties, 

1789,  note 
Time  of   taking  effect  of   treaty,    1789, 
note 
Germany 

Jurisdiction  of  Admiralty  Courts,  1789, 

note 
Powers  conferred  on  consuls,  1789,  note 
Great  Britain 

Description  of  offense  in  extradition  pro. 

ceedings,  1790,  note 
Requirements  of  complaint  in  extradition 

proceedings,  1789,  note 
Trial  for  offense  committed  after  extra- 

dition,  1790,  note 
Trial  of  extradited  persons  for  offense 
named  in  extradition  proceeding,  1789, 
note 


TREATIES  —  eonVd. 

lUly 
Judicial  determination  of  treaty,  1790, 

note 
Refusal  to  honor  requisition  for  extradi- 
tion as  abrogation  of  treaty  provisions, 
1790,  note 
Jurisdiction  of  actions  involving  treaties, 

1241,  note 
Mutual  protection  of  citisena  and  subjects, 

1791,  note 
Panama 

Cession  of  canal  zone^  1791,  note 
Prussia 

Rights  of  alien  creditors,  1792,  note 
Russia 
Surrender  of  deserters  from  naval  ves- 
sels, 1792,  note 
Spain 
Hereditary  franchises,  1792,  note 
Municipal  obligatiana  of  Manila,  1792, 

note 
Public  property  of  city  of  Manila,  1792, 

note 
Riffhts    of   Roman    Catholic   church    in 

Porto  Rico,  1792,  note 
Right  to  hold  office,  1792,  note 
State  statutes  repugnant  to  treaties 

Jurisdiction  of  Supreme  Court,  230 
Sweden  and  Norway 
Disputes  between  master  of  vessel  and 
crew,  1793,  note 
Validitv  and  construction 
Appellate  jurisdiction  of  Supreme  Court, 
291 

TRIAL: 

Advancing  hearing  of  trust  cases  in  federal 

courts,  256 
Cases  commenced  and  abolished  in  Circuit 

Courts  tried  in  District  Courts,  249 
Findings  of  fact  in  admiralty  cases,  1433, 

note 
Instructions 

Rules  regulating  instm^ctions,  1440,  note 
Issues  of  fact  « 

Mode  of  trial  in  Supreme  Court,  280 
Issues  of  fact  tried  by  court 

Effect  of  findings,  1370,  note 
Mode  of  trial  in  Circuit  Courts 

Issues  of  fact  triable  by  jury,  1320,  note 
Right  of  parties  to  conduct  cause  person- 
ally, 244 
Submitting  case  to  jury 

State  practice  as  applicable  in  federal 
courts,  1438,  note 
Verdict 

Form  of  verdict  in  federal  court  as  gov- 
erned by  state  practice,  1438,  note 

TROVER  AND  CONVERSION: 

Liability  as  affected  by  discharge  in  bank- 
ruptcy, 676,  note 

Right  of  trustee  in  bankruptcy  to  maintain 
trover,  see  Bankbuftot 

TRUSTS: 

See  CoifBiNATiONB  AND  TBuaTB;  MONOP- 
0LII8 

Jurisdiction  of  suits  co  protect  trade  and 
commerce  against  restraints  and  monopo- 
lies, 141 
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TUBERCULOSIS: 
Exclusion   from   United   States  of  aliens 
afflicted  with  tuberculoeis,  89 

TUGS: 
See  Gqllibions 

TWENTY-EIGHT  HOUR  LAW: 
See  Aniicals 

UNIFORMS: 
Discrimination    against    persons    wearing 
United  States  uniforms,  400 

UNINCORPORATED  ASSOCIATIONS: 
See  AssooiATioNB 

CNITED  STATES: 
See  also  Claims  against  UNmo)  States; 

Claims  bt  United  States 
Actions  (see  also  Coubt  of  Claims) 
Jurisdiction,  140,  1250,  note,  1367,  note 
Recovery  of  customs  duties,  1216,  note 
Reooverv    of    money    fraudulently    ob- 
tained, 1216,  note 
Conspiracy  to  defraud  United  States,  see 

CONSPIBACT 

Liability  for  unlicensed  use  of  patents,  286 
t^ecessary   party   to   action   in   Commeroe 

Court,  221 
partition  suits 

Jurisdiction,  141 
i'arty  to  action  in  Commerce  Court,  222 

UNITED  STATES  BONDS: 

See  Public  Debt 
UNITED  STATES  COMMISSIONERS: 
Chinese  oxolusion  cases 
AppeViA^  jurisdiction  of  District  Courts, 
143 
Y  ees  \ 

Services  }u  civil  right  cases,  870,  note 
Jurisdiction  aini  powers 

Deportation  of  Chinese,  862,  note 
Enforcement  of  awards  of  foreign  con- 
suls, 244 
Extradition  proceedings,  1072,  note 
Jurisdiction     in     Eastern     District    of 

Arkansas,  129 
Powers  in  extradition  proceedings,  052, 

note 
Power  to  issue  subpcenas,  940,  note 
Power  to  require  security  for  peace,  243 
Proceeding  to  discharge  from  arrest  in 
civil  cases,  1067,  note 

UNITED  STATES  COURT  FOR  CHINA  s 
See  China 

UNITED  STATES  COURTS: 
See    also   Cibcuit   Courts   of    Appeals; 

Commerce  Coubt ;    Court  of  Claims; 

Court  of  Customs  Appeals;  Court  op 

Private      Land      Claims;      District 

Courts;  Supreme  Court. 
Following  decisions  of  state  courts 

Construction  of  state  statutes,  1417,  note 

Questions  of  general  law,  1425,  note 
Power  of  federal  courts  to  grant  new  trials, 

1432,  note 
State   laws   applicable   in   federal   courts, 

1413,  note 

UNITED  STATES  MARSHALS: 
Actions  by  and  against 

Service  of  process,  1441,  note 
Authority  to  carry  on  bankrupt's  business, 

21 


UNITED  STATES  MARSHALS  —  oonVd, 
Compensation 

Care  of  vessel  in  admiralty  proceeding, 

1214,  note 
Vet  diem  for  attending  court,  1214,  note 
Deputy  marshals  for  Yellowstone  National 

Park,  190 
Duties 
Payment  of  expenses  of  holding  Circuit 

Courts  of  Appeals,  104 
Providing    court    rooms    for    Commeice 

Court,  217 
Providing  rooms  for  Circuit  Courts  ol 

'Appeab,  194 
Providing  rooms  for  Court  of  Cnstoms 
Appeals,  213 
Effect  of  creating  divisions  of  judieUl  dis- 
trict, 259 
Escape  of  prisoner 
Allowance  for  expense  of  traasportatioiif 
1214,  note 
Expenses 
Caretaker  for  vessel  in  admiralty  pro- 
ceeding, 1214,  note 
Extra  bailiffs,  1214,  note 
Maintenance  of  prisoners  and  witnessss, 

1214,  note 
Mileage,  1214,  note 
Transporting  prisoners,  1214,  note 
Fees 

See  Costs 
Location  of  marshal's  oiBee  in  particular 
districts 
Illinois,  167 
Kansas,  169 
Maryland,  172 
Massachusetts,  172 
Michigan,  173 
Mississippi,  174 
Oregon,  181 
Tennessee,  184 
Wisconsin,  190 
Wyoming,  190 
Powers  and  duties 
Attendance  on  Circuit  Courts  of  Appeals, 

193 
Enfopcement  of  awards  of  foreign  oon* 

suls,  244 
Maintenance   and   control    ol    detention 

hospitals  for  insane,  18 
Service  of  process  of  Commeroe  Courtt 

217 
Service  of  writs  of  venire  facias,  246 
Practicing  law  forbidden,  244 
Reimbursement  for  expenditures 

Jurisdiction  of  Court  of  Claims,  881,  note 
Term  of  office 

Effect    of    statute    abolishing    Circuit 
Courts,  262 

UNITED  STATES  PRISONS: 
See  Prisons  and  Prisoners 

UNLAWFUL  DETAINER: 
See  FoRdBLB  Entry  and  Unlawful  x/b- 

TAINSB 

USURY: 
Liability  of  national  banks,  see  National 

Banks 
Liability  under  Alaska  statute,  see  Alaska 
Recovery  of  usurious  interest 

Right  of  trustee  in  bankruptcy,  845,  note 
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UTAH: 

Clerkfi  of  District  Courts 

Location  of  clerks'  offices,  187 
Judicial  district  of  Utah  created,  187 
School  lands 

When  title  of  state  vests,  1710,  note 

VACATION: 
Powers  of  district  judge,  134 

VENIRE: 

See  JUBT 
VENUE: 
See  also  CsncmAL  Law 
Actions  in  Circuit  Courts,  1265,  note 
Admiralty  proceedings 

Eastern  district  of  Michigan,   173 
Condemnation  of  captured  property,  152 
Crimes  begun  in  one  district  and  completed 

in  another,  151 
Crimes  committed  on  high  seas,  151 
Criminal  proceedings,  154 
District  of  residence  of  either  party,  153 
District  of  which  defendant  is  inhabitant, 

153 
District  where  defendant  resides 
Transitory  action  against  single  defend- 
ant residing  in  state  containing  sev- 
eral districts,  153 
Enforcement    of    statutory    penalty,    see 

Animals 
Infringement  of  patent,  1627,  note 
Local  actions 

States  containing  several  districts,  1433, 

note 
Subject-matter  in  two  or  more  districts, 
155 
Proceeding  by  national  bank  againet  comp- 
troller of  currency,  153 
Prosecution  for  bribery,  852,  note 
Seizures,  152 

Suits  for  internal  revenue  taxes,  152 
Suits  for  penaities  and  forfeitures,  152 
Transitory  actions 
Districts    containing    several    divisions, 

154 
Regulation  by  District  Cburts,  173 
States  containing  several  districts,  153, 
1433,  note 

VERDICT: 
See  Trial 

VERMONT: 

Judicial  district  ol  Vermont  created,  187 

VETERANS : 
See  also  Civil  Service 
Preference  in  employment  in  census  office, 
853,  note 

VETERINARIES: 
See  Abmt 

VIRGINIA: 

Clerks  of  District  Courts 
Location  of  clerks'  offices,  188 

Establishment   of   marine   school   at  Nor- 
folk, 67 

Judicial  districts  in  Virginia,  187 

VOLUNTEER  FORCES: 
See  Abict 

WAGE  EARNERS: 
Liability  to    involuntary   bankruptcy,   see 
Bawkbuptcy 


WAIVER : 

Right  to  Jury  trial  in  bankruptcy  proceed- 
ing,'58/,  note 

WALRUS  ISLAND: 
See  Alaska 

WAR : 

See  Neutbautt 

WAR  DEPARTMENT: 
See  also  Abmy;  Executive  Dbpabtmentb 
Bureaus 

Assignments  to  duty  regulated,  403 

Subsistence    supplies    furnished   by   one 
bureau  to  another,  408 
Decision  as  to  date  of  muster  of  volunteers, 

405 
Subsistence  supplies  to  other  bureaus 

Payment,  408 

WAREHOUSES: 

Bonded  warehouses,  see  Intebival  Revenitb 
Warehouse  receipt  as  lien  on  bankrupt's 
property,  792,  note 

WAR  OF  REBELLION: 
See  CIVIL  Wab 

WARRANTS: 
Authority  to  sign  treasury  warrants,  308 

WASHINGTON:  . 
Cl«rks  of  District  Courts 

Location  of  clerks'  oflSoes,  188 
District  judges 
Additional    judges   in    western   district, 
132 
Establishment  of  marine  school  at  Seattle, 

67 
Judicial  districts  in  Washington,  188 
Patents    to    Indians    for    village    lots    in 

Washington,  00 
Public  domain 
Ownership  of  beds  and  shores  of  naviga- 
ble waters,  1709,  note 

WASHINGTON  CITY: 
Official  place  of  ^sidence  of  certain  judges, 
240 

WATERS  A;ND  WATERCOURSES: 
See  also  CanXls;  Habbobb;   Lights  and 

Buoys 
Actions  concerning  navigable  stream 

Removal  to  federal  court,  1274,  note 
Actions    relating   to    rights    in    navigable 
waters 

Jurisdiction,  1249,  note 
Appropriation  of  water  rights,  1795,  note 
Conservation  compacts  between  states,  see 

States 
Reservoir  sites 

Condemnation  of  land,  1797,  note 
Streams  flowing  through  public  lands 

Jurisdiction  of  federal  courts,  1238,  note 
Throwing  refuse  matter  in  Lake  Michigan 

regulated,  413 
Water  pipes  acrdss  navigable  stream 

Authority  to  construct,  1742,  note 

WATERSHEDS: 
See  Navigable  Watbbs 

WEARING  APPAREL: 
Exemption  from  debts,  see  Bakkbuptot 

WEIGHTS  AND  MEASURES: 

Series  of  standards  to  be  provided  by  di- 
rector of  mint,  38 
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WEST  POINT: 
See  MnJTABY  Aoadeict 

WBST  YIRGIIO^: 
Judioial  districts  in  West  Virginia,  189 
Rooms    for    holding    court    at    particular 

? laces  free  of  expense  to  United  States, 
89 

WHARVES: 
Expense  of  erection  in  Hawaiian  Islands, 
83 

WHISKEY: 
See  Food  and  Deuqb 

WHITE  HOUSE: 
See  Public  Buildings  and  Pbopoett 

WHITE  SLAVE  TRAPFlO,  419 

WILLS: 
Indians 

Validity  and  requisites  of  will,  97 
Jurisdiction  of  federal  courts  in  will  cases, 

1230,  note 
Power  of  Indian  to  devise  land,  97 
Power  of  Indian  to  make  will,  1142,  note 

WIRELESS  TELEGRAPHY: 
See  Shipping  and  NAyiOATiON 

WIRES: 
Stringing  electric  wires  over  publio  lands, 

see   ELE0TBI0IT7 

WISCONSIN: 
Agreement  with  other  states  as  to  criminal 

jurisdiction  over  Lake  Michigan,  46 
Clerks  of  District  Courts 

Location  of  clerks'  offices,  190 
Judicial  districts 

Districts  established,  189 

Effect  of   changing  county  lines,   1210, 
note 
Return  of  process 

Place  of  return  in  western  district^  190 
United  States  marshals 

Location  of  marshals'  offices,  190 

WITHDRAWAL  OP  PUBLIO  LANDti 
See  PuBUo  Lands 

WITNESSES: 
CompeHlng  attendance 

Criminal  cases,  1798,  note 

Distance  to  be  traveled,  1798,  note 

Number  of  names  on  one  subpcsna,  1798, 
note 
Compelling  incriminating  disclosures 

Immunity  from  prosecution,  1194,  note 
Competency 

In  general,  1798,  note 

Parties  and  persons  interested  in  issues, 
1798,  note 

Proceedings  in  Court  of  Claims,  210 

State  laws,  1798,  note 

Transactions  with  decedents,  1799,  note 
CoiQpulsory  attendance  at  reference,  674, 

note 
Contempt  in  refusing  to  obey  orders  of 

court,  1430,  note 
Credibility  ^ 

Chinese,  860,  note 
Cross-examination 

Proceedings  in  Court  of  Claims,  206 
Examination    in    bankruptcy    proceedings, 

see  Bankbuftot 
Examination  in  open  court,  1059,  note 
Examination  of  secured  creditors,  600,  note 


WITNESSES  —  cont'd. 
Examination   of  witnesses  before  referee, 

658,  note 
Immunity 
Prosecutions  under  Anti-trust  Act,  1772, 

note 
Statute  repealed,  78 
Limiting  number  of  witnesses,  1798,  note 
Privilege 
Federal   officers   in   state    courts,    1154, 
note 
Self-crimination 
Immunity  from  prosecution  as  substitute 
for  constitutional  privilege,  1201,  note 
Swearing  witnesses 
Authority  of  civil  service  commissioners, 

34 
Court  of  Claims,  207 
Power  of  foreman  of  grand  jury,  247 
WOMEN: 
Admission  to  bar 

Supreme  Court,  238 
Exclusion    from    United    States    of    alien 
women  imported  for  immoral  purposes, 
89 
Transportation  of  women  for  immoral  pur- 
poses, 419 

WOODS  AND  FOREST: 
See  also  Timbbb  Lands  and  Fobbst  Rb- 

SEBVBB 

Claims  for  cutting  timber  on  publio  lands, 
878,  note 

WORDS  AND  PHRASES: 
"Alcohol,"   1171,   note 
"Amount  involved,"  1111,  note 
"Bay  rum,"  1159,  note 
"Candidate,"  72 
"Doing  business,"  1171,  note 
"  Fkir  valuation,"  466,  note 
"  False,"  1029,  note 
"Foreign  commerce,"  388 
"  Freight  handled,"  441,  note 
"  Fungicide,"  4 

"Haven,"  456,  note,  1750,  note 
"  Hull  of  vessel,"  895,  note 
"Inhabitant,"  1267,  note 
"  Insecticide,"  4 
"In  session,"  1214,  note 
"Interstate  commerce,"  838 
"Jail,"  1083,  note 

"Knowingly  and  wilfully,"  450,  note 
"Landing  from  vessel,"  1119,  note 
"Lawful  duty,"  852,  note 
"Lead  arsenate,"  4 
"Make  and  promulgate,"  448,  note 
"Matter  in  dispute,  1232,  note 
"Members  of  Congress,"  861,  note 
"  Mercantile  marine,"  913,  note 
"  Misbranded,"  5 

"Moneyed  corporation,"  498,  note 
"Moneys,  funds,  or  credits,"  1512,  note 
"  Offic  al  function,"  852,  note 
"Other  person,"  1029,  note 
"  Paris  green,"  4 
"  Peonage,"  1456,  note 
"Person,"  7,  49,  1117,  note,  1148,  note 
"Political  committee,"  69 
"Process,"  1434,  note 
"  Provided  " 

Construction  in  statute,  487,  note 
"  Public  wharf,"  441,  note 
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WOBDS  AND  PHRASES  —  oon**d. 
*'  Session  "  of  court,  956|  note 
<*  Shore/'  443,  note 
"Suit,"  633,  note 
"Territory,"  7 

"Transportation,"  1119,  note 
"  Under  way,"  884,  note,  894,  note 
"Wilfully,"  1112,  note 
"  Wind  aft,"  886,  note 

WRIT: 
See  also  Summons  and  Pbogess 
Power  of  federal  courts  to  issue  writs,  241 

WRIT  OF  ERROR: 
See  Appeal  and  Ebbob 

WYOMING: 
District  Courts 

Rooms  for  holding  court  at  Lander,  190 
Homestead  entry  on  public  lands 
Extension  of  time  to  establish  residence, 
312 
Judicial  district  of  Wyoming  created,  190 


WYOMING  —  cont'cf. 
Jurisdiction  of  District  Court 

Felonies  committed  in  Yellowstone  Nar 
tional  Park,  144 

YACHT  RACES: 
Regulations  governing  steamboats  at  yacht 
races,  915,  note 

YELLOWSTONE  NATIONAL  PARK:^ 
Appointment  of  deputy  marshals  for  park, 

190 
Felonies  within  park 
Jurisdiction  of   District  Court  for  dis- 
trict of  Wyoming,  144 

YOUNG  MEN'S  CHRISTIAN  ASSOCIA- 
TION: 

Maintenance  of  buildings  in  navy  yards 
and  stations,  283 

Transportation  privileges  in  army  and 
navy,  404,  409 

YUMA  RESERVATION: 
Land  allotments  to  Indiana,  104 
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